Clemson  University 


3  1604  019  887  902 


Digitized  by  the  Internet  Archive 
in  2013 


http://archive.org/details/opinionsofsolici01unit 


/ 


GOVT.  DOCUMENTS 
DEPOSITORY  ITEM 

DEC,   311979 

CLEMSON 
LIBRARY 


OPINIONS  OF 
THE  SOLICITOR 

OF  THE  DEPARTMENT  OF  THE  INTERIOR 
RELATING  TO  INDIAN  AFFAIRS 

1917-1974 

Volume  I 


UNITED  STATES 
DEPARTMENT  OF  THE 
INTERIOR 


For  sale  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office 
Washington,  D.C.  20402 

Stock  Number  024-000-00830-4 


CONTENTS 

In troduction   v 

Opinions  of  the  Solicitor 1 

Addenda    2075 

Chronological  Table  of  Opinions 2101 

List  of  "M"— Numbered  Opinions 2129 

Table  of  Supplemented,  Overruled,  and  Modified  Opinions 2135 

Index    2137 

III 


INTRODUCTION 


Congress,  by  the  Indian  Civil  Rights  Act  of 
1968,  authorized  and  directed  the  Secretary  of  the 
Interior  to  "have  prepared,  to  the  extent  deter- 
mined by  the  Secretary  ...  to  be  feasible,  an  ac- 
curate compilation  of  the  official  opinions,  pub- 
lished and  unpublished,  of  the  Solicitor  of  the  De- 
partment of  the  Interior  relating  to  Indian  affairs 
.  .  .".  25  U.S.C.  §  1341.  These  volumes  represent  an 
endeavor  to  carry  out  that  mandate. 

Some  of  the  opinions  included  here  have  previ- 
ously appeared  in  the  series  entitled  Decisions  of 
the  Department  of  the  Interior  Relating  to  Public 
Lands  (cited  "L.D.")  and  its  continuation,  Deci- 
sions of  the  Department  of  the  Interior  (cited 
"I.D.") .  Most,  however,  have  never  before  been 
published.  Thus,  an  extremely  valuable,  but  large- 
ly inaccessible,  source  for  the  study  of  Indian  law 
has  become  available  to  the  public  for  the  first 
time. 

The  opinions  of  the  chief  legal  officer  of  the  De- 
partment of  the  Interior,  which  has  primary  re- 
sponsibility for  the  management  of  Indian  affairs, 
often  have  implications  reaching  far  beyond  the 
perimeters  of  ordinary  administrative  decisions. 
They  deal  not  only  with  matters  arising  from  the 
day-to-day  functioning  of  the  Bureau  of  Indian 
Affairs,  but  also  interpret  major  Indian  statutes, 
determine  the  status  of  Indian  land  and  rights  in 
natural  resources,  define  tribal  governmental 
powers  and  analyze  many  other  subjects  of  vital 
import  to  Indian  tribes  and  Indian  people. 

The  utility  of  the  opinions  in  these  volumes  is 
not  that  they  have  binding  effect  but  that  they  are 


often  accorded  "great  weight"  by  the  courts.  See 
United  States  v.  Jackson,  280  U.S.  183,  193  (1930) 
and  Udall  v.  Tallman,  380  U.S.  1  (1965)  .  The  ex- 
tensive index  provided  in  these  volumes  will  hope- 
fully facilitate  efforts  of  practitioners  in  finding  the 
more  important  and  useful  opinions  and  legal  con- 
clusions of  administrative  officers. 

It  should  be  noted  that,  while  every  effort  was 
made  to  find  all  existing  opinions,  inevitably,  in  a 
project  of  this  scope,  some  will  have  inadvertently 
been  missed.  (Seven  opinions,  located  after  this 
compilation  was  sent  to  the  printer,  are  included 
in  the  Addenda.)  Moreover,  it  was  determined  at 
the  time  the  compilation  was  sent  to  the  printer 
that  the  1968  Act  authorized  publication  only  of 
those  opinions  signed  by  the  Solicitor  or  Deputy 
Solicitor.  Therefore,  decisions  and  opinions  of 
other  officials,  such  as  Assistant  Secretaries  and  As- 
sociate Solicitors,  are  not  included,  unless  they 
were  expressly  approved  by  the  Solicitor. 

It  is  expected  that  supplements  to  this  compila- 
tion will  be  published  periodically.  In  the  mean- 
time, recent  important  opinions  can  be  located 
through  the  Index-Digest  published  by  the  Office 
of  Hearings  and  Appeals  of  the  Department  of  the 
Interior,  which  indexes  all  opinions  included  in 
the  annual  volume  of  Interior  Decisions  as  well  as 
major  unpublished  opinions. 

This  compilation  was  prepared  in  the  Office  of 
the  Solicitor,  under  the  direction  of  Deputy  Solici- 
tors Raymond  C.  Coulter  and  David  E.  Lindgren, 
by  the  staff  of  the  Indian  Civil  Rights  Task  Force. 


Stockbridge  and  Munsee  Tribes- 
Per  Capita  Payments 


October  8,  1917. 


D.-42071 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


My  opinion  is  requested  on  certain  matters  sub- 
mitted by  the  Indian  Office  in  connection  with  per 
capita  payments  to  the  members  of  the  Stockbridge 
and  Munsee  Tribes  of  Indians,  as  authorized  by  the 
act  of  May  18,  1916  (39  Stat.,  123,  156),  which 
reads  as  follows: 

There  is  hereby  appropriated  the  sum  of 
$95,000,  to  be  used  in  addition  to  the  tribal 
funds  of  the  Stockbridge  and  Munsee  Tribes 
of  Indians,  for  the  payment  of  the  members  of 
the  Stockbridge  and  Munsee  Tribes  of  Indians 
who  were  enrolled  under  the  Act  of  Congress 
of  March  third,  eighteen  hundred  and  ninety- 
three,  equal  amounts  to  the  amounts  paid  to 
the  other  members  of  said  tribe  prior  to  the 
enrollment  under  said  Act,  and  such  payments 
shall  be  made  upon  the  certificate  and  order 
of  the  Commissioner  of  Indian  Affairs  upon 
claims  being  filed  with  him,  showing  to  his 
satisfaction  that  such  claimants,  or  the  ances- 
tors of  such  claimants,  were  enrolled  under  the 
Act  of  March  third,  eighteen  hundred  and 
ninety-three,  entitled,  "An  Act  for  the  relief  of 
the  Stockbridge  and  Munsee  Tribes  of  Indians 
of  the  State  of  Wisconsin." 

The  questions  are  as  to  what  persons  are  entitled 
to  share  in  these  funds  and  also  whether  the  fifteen- 
dollar  fee  authorized  to  be  collected  in  determin- 
ing the  heirs  of  deceased  Indians  is  chargeable  in 
connection  with  the  distribution  of  such  funds. 

The  particular  cases  in  which  the  above  ques- 
tions are  raised  involve  the  estates  of  Harriette  Ben- 
nett and  George  J.  Bennett,  deceased  Stockbridge 
Indians  of  the  Keshena  Reservation  in  Wisconsin. 
Harriette  died  in  1907.  She  was  married  twice,  her 
first  husband  being  Joseph  Martin,  who  died  in 
1874.  Three  children  were  born  of  this  marriage. 
Her  second  husband  was  George  J.  Bennett,  who 
died  in  1895.  There  were  no  children  born  of  this 
marriage,  but  it  appears  that  George  had  several 
children  by  a  former  marriage.  Neither  Harriette 
nor  George  was  ever  allotted  land  so  far  as  the  rec- 
ord shows,  but  under  the  provisions  of  the  act  of 
May  18,  1916,  supra,  their  heirs  are  claimants  of 
what  would  have  been  the  parents'  shares  in  the 
funds  appropriated  by  said  act  had  they  lived.  The 


share  of  each,  Harriette  and  George,  is  estimated 
to  be  $567.33. 

The  Wisconsin  statutes  provide: 

The  widow,  if  any,  shall  be  allowed  all  her 
articles  of  apparel  and  ornaments  and  all  the 
wearing  apparel  and  ornaments  of  the  de- 
ceased, the  household  furniture  of  the  deceased 
not  exceeding  in  value  $250,  and  other  per- 
sonal property  to  be  selected  by  her  not  ex- 
ceeding in  value  $200.  This  allowance  shall  be 
made  when  the  widow  waives  the  provision 
made  for  her  in  the  will  of  her  husband  or 
when  none  is  made  for  her  as  well  as  when  he 
dies  intestate. 

In  determining  the  heirs  and  distributing  the 
estate  of  Harriette  Bennett,  the  Department,  on 
May  21,  1917,  in  approving  the  recommendation 
of  the  Indian  Office  treated  her  share  in  the  above 
funds  as  part  of  her  estate,  dividing  it  equally 
among  the  three  children  born  of  the  marriage 
with  her  first  husband,  Joseph  Martin.  It  was  also 
found  that  Harriette  under  the  above  provisions 
of  the  Wisconsin  statutes  was  entitled  to  $200  of 
the  share  of  her  second  husband,  George  J.  Ben- 
nett, and  this  sum  was  also  divided  equally  among 
her  children  by  the  first  marriage. 

The  language  of  the  act  of  May  18,  1916,  supra, 
provides  that  "such  payments  shall  be  made  upon 
the  certificate  and  order  of  the  Commissioner  of 
Indian  Affairs  upon  claims  being  filed  with  him, 
showing  to  his  satisfaction  that  such  claimants, 
or  the  ancestors  of  such  claimants,  were  enrolled 
under  the  Act  of  March  3,  1893."  This  provides 
only  for  payments  to  claimants  living  or  to  claim- 
ants whose  deceased  ancestors  were  enrolled  under 
the  act  of  March  3,  1893.  The  usual  definition  of 
"ancestor"  is  one  who  has  preceded  another  in  a 
direct  line  of  descent.  In  contemplation  of  the  said 
act  of  May  18,  1916,  George  J.  Bennett  was  not  the 
"ancestor"  of  either  Harriette  Bennett  or  of  the 
children  by  her  first  husband.  Furthermore,  the 
Wisconsin  statutes  provide  that  a  selection  must  be 
made  by  the  widow  of  "other  personal  property"  of 
the  deceased  husband  "not  exceeding  in  value  $200." 
The  death  of  George  as  well  as  that  of  Harriette 
occurred  prior  to  the  passage  of  said  act  of  May  18, 
1916,  consequently  it  was  not  possible  for  her  to 
make  the  required  selection  so  far  as  the  funds  in 
question  are  concerned.  The  funds  as  appropriated 
are  communal  in  their  nature,  and  at  the  time  of 
George's  death  his  share  had  not  only  not  been  dis- 
tributed but  was  not  in  existence;  hence  the  pro- 
visions of  the  Wisconsin  statutes  of  allowance  and 
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death,  did  not  have  such  an  interest  in  the  undi- 
vided funds  of  the  tribe  as  would  sustain  the  right 
of  selection  by  the  widow  under  said  statutes. 

The  proper  distribution  of  the  personal  or  indi- 
vidual share  of  Harriette  Bennett  is  to  the  children 
by  her  first  husband  in  equal  parts,  and  that  of  fhe 
share  of  George  Bennett  to  his  children  in  equal 
parts  without  any  deduction  from  his  share  on  ac- 
count of  his  widow,  the  said  Harriette  Bennett. 

In  determining  the  heirs  of  Harriette  Bennett 
on  May  21,  1917,  a  fee  of  $15  was  charged  against 
said  heirs  under  the  provisions  of  the  act  of  May 
18,  1916  (39  Stat.,  123,  127).  The  original  author- 
ity for  the  collection  of  this  fee  was  contained  in 
the  act  of  June  30,  1913  (38  Stat.,  77,  80) ,  in  con- 
nection with  an  appropriation  "for  the  purpose  of 
determining  the  heirs  of  deceased  Indian  allottees 
pursuant  to  the  act  of  June  25,  1910  (36  Stat.,  855, 
856)  ."  The  authority  was  continued  in  subsequent 
Indian  appropriation  acts,  and  in  each  instance  was 
in  connection  with  an  appropriation  for  determin- 
ing the  heirs  o  fdeceased  Indian  "allottees."  The 
act  of  June  30,  1913,  provided  for  the  collection  of 
"the  sum  of  $15,  to  cover  the  cost  of  determining 
the  heirs  to  the  estate  of  said  deceased  allottee." 

The  act  of  June  25,  1910,  was  for  the  purpose 
primarily,  at  least,  of  determining  the  heirs  of  de- 
ceased Indians  to  whom  allotments  of  land  had 
been  made,  the  act  providing  "that  when  any  In- 
dian to  whom  an  allotment  of  land  has  been  made 
dies  before  the  expiration  of  the  trust  period  the 
Secretary  of  the  Interior  shall  ascertain  the  legal 
heirs  of  such  decedent." 

That  act  involves  the  determination  of  heirs  to 
personal  or  individual  property,  while  the  money 
appropriated  by  the  act  of  May  18,  1916  (39  Stat., 
123,  156),  was  an  additional  communal  fund  au- 
thorized to  be  distributed  per  capita  to  those  mem- 
bers of  the  Stockbrideje  and  Munsee  Tribes  of  In- 
dians who  were  enrolled  prior  to  March  3,  1893. 
This  is  in  no  sense  such  property  as  was  contem- 
plated by  the  act  of  May  18,  1916  (39  Stat.,  123, 
127)  ,  and  prior  similar  acts  authorizing  the  collec- 
tion of  a  fifteen-dollar  fee  in  connection  with  the 
work  of  determining  the  heirs  of  deceased  Indian 
allottees;  consequently  there  is  no  authority  for  re- 
quiring the  heirs  under  that  act  to  pay  such  fee— in 
fact,  the  funds  involved  in  the  act  of  May  18,  1916 
(39  Stat.,  123,  156) ,  are  not  only  tribal  in  character 
but  under  its  provisions  claimants  of  the  shares  of 
deceased  ancestors  take  direct  and  not  by  inherit- 
ance. 


Charles  D.  Mahaffie, 

Solicitor. 


Five  Civilized  Tribes— Eminent  Domain 
D-40462  October  31,  1917. 

The  Honorable 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  certain 
questions  presented  in  communications  from  the 
Commissioner  of  Indian  Affairs  and  the  Superin- 
tendent for  the  Five  Civilized  Tribes  of  Oklahoma. 
1.  The  first  question  presented  is  as  to  whether 
a  tract  of  land  stated  to  be  one  acre  in  extent  de- 
sired by  school  district  No.  23  of  Creek  County, 
Oklahoma,  for  school  purposes  and  lying  within 
the  homestead  selected  March  9,  1902,  for  Annie 
Scott,  a  minor  full-blood  Creek  Indian,  to  wit,  the 
NW.1/4,  Sec.  15,  T  19,  R.  9,  may  be  acquired 
through  condemnation  proceedings.  It  appears  that 
the  guardian  of  the  Indian  has  declined  to  sell. 

The  agreement  of  March  8,  1900,  with  the  Creek 
Tribe  of  Indians,  which  was  ratified  and  confirmed 
by  the  act  of  March   1,   1901    (31  Stat.,  861),  pro- 
vided in  Section  3  for  an  allotment  as  a  general 
rule  of  160  acres  of  land.  Section  7  provided  that 
the  allotment  should  not  be  alienable  before  the 
expiration  of  five  years  from  the  ratification  of  the 
agreement,  except  with  the  approval  of  the  Secre- 
tary of  the  Interior.  The  section  then  provided- 
Each  citizen  shall  select  from  his  allotment 
forty  acres  of  land  as  a  homestead,  which  shall 
be  nontaxable  and  inalienable  and  free  from 
any     incumbrance     whatever     for     twenty-one 
years,  for  which  he  shall  have  a  separate  deed, 
conditioned  as  above  *   *   *. 

The  supplemental  Creek  agreement  ratified  by 
the  act  of  June  30,  1902  (32  Stat.,  500)  ,  provided 
in  section  16— 

Each  citizen  shall  select  from  his  allotment 
forty  acres  of  land,  or  a  quarter  of  a  quarter 
section,  as  a  homestead,  which  shall  be  and 
remain  nontaxable,  inalienable,  and  free  from 
any  incumbrance  whatever  for  twenty-one 
years  from  the  date  of  the  deed  therefor,  and  a 
separate  deed  shall  be  issued  to  each  allotee  for 
his  homestead,  in  which  this  condition  shall 
appear. 

The  act  of  June  30,  1902,  was  carried  into  effect 
by  the  President's  Proclamation  of  August  8,  1902 
(32  Stat.,  2021) . 
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Opinions  of  the  Solicitor 


The  act  of  March  3,  1901  (31  Stat.,  1058,  1084) , 
provides  in  section  3— 

That  lands  allotted  in  severalty  to  Indians 
may  be  condemned  for  any  public  purpose  un- 
der the  laws  of  the  State  or  Territory  where 
located  in  the  same  manner  as  land  owned  in 
fee  may  be  condemned,  and  the  money 
awarded  as  damages  shall  be  paid  to  the  allot- 
tee. 

The  act  of  May  27,  1908  (35  Stat.,  312),  provided 
for  the  removal  of  restrictions  from  part  of  the 
lands  of  allottees  of  the  Five  Civilized  Tribes.  It 
contains  the  following  provisions  in  section  1  — 

*  *  *  All  homesteads  of  said  allottees  en- 
rolled as  mixed-blood  Indians  having  half  or 
more  than  half  Indian  blood,  including  minors 
of  such  degrees  of  blood,  and  all  allotted  lands 
of  enrolled  full-bloods,  and  enrolled  mixed- 
bloods  of  three-quarters  or  more  Indian  blood, 
including  minors  of  such  degrees  of  blood, 
shall  not  be  subject  to  alienation,  contract  to 
sell,  power  of  attorney,  or  any  other  incom- 
brance  prior  to  April  twenty-sixth,  nineteen 
hundred  and  thirty-one,  except  that  the  Secre- 
tary of  the  Interior  may  remove  such  restric- 
tions, wholly  or  in  part,  under  such  rules  and 
regulations,  concerning  terms  of  sale  and  dis- 
posal of  the  proceeds  for  the  benefit  of  the 
respective  Indians  as  he  may  prescribe.  The 
Secretary  of  the  Interior  shall  not  be  prohibited 
by  this  Act  from  continuing  to  remove  restric- 
tions as  heretofore,  and  nothing  herein  shall  be 
construed  to  impose  restrictions  removed  from 
land  by  or  under  any  law  prior  to  the  passage 
of  this  Act.  No  restriction  of  alienation  shall  be 
construed  to  prevent  the  exercise  of  the  right 
of  eminent  domain  in  condemning  rights  of 
way  for  public  purposes  over  allotted  lands, 
and  for  such  purposes  sections  thirteen  to 
twenty-three  inclusive,  or  an  act  entitled  "An 
act  to  grant  the  right  of  way  through  Okla- 
homa Territory  and  the  Indian  Territory  to 
the  Enid  and  Anadarko  Railway  Company,  and 
for  other  purposes,"  approved  February 
twenty-eighth,  nineteen  hundred  and  two 
(Thirty-second  Statutes  at  Large,  page  forty- 
three)  ,  are  hereby  continued  in  force  in  the 
State  of  Oklahoma. 

Section  10,  act  of  May  29,  1908  (35  Stat.,  444) , 
provides  in  part— 

*    *   *  The    Secretary    of     the     Interior     also 
shall  have  authority  to  remove  the  restrictions 


on  the  sale  of  such  lands,  not  to  exceed  two 
acres  in  each  case,  as  allottees  of  the  Five  Civil- 
ized Tribes,  including  full-bloods  and  minors, 
may  desire  to  sell  for  school  purposes. 

The  act  of  March  3,  1901  (31  Stat.,  1084),  in 
brief,  authorizes  condemnation  of  lands  allotted  to 
Indians  for  public  purposes.  This  act  is  general  in 
its  operation.  Congress,  however,  has  legislated  spe- 
cifically as  to  the  homestead  tracts  allotted  to  Creek 
Indians,  especially  as  to  full-blood  Indians.  The 
act  of  May  27,  1908,  supra,  prohibits  the  alienation 
or  any  incumbrance  upon  such  homestead  prior  to 
April  26,  1931,  except  when  the  restrictions  are 
removed  for  the  sale  and  disposal  of  the  proceeds 
for  the  benefit  of  the  Indian.  Congress  then  quali- 
fied the  effect  of  the  restriction  of  alienation  so  as 
not  to  "prevent  the  exercise  of  the  right  of  emi- 
nent domain  in  condemning  rights  of  way  for  pub- 
lic purposes  over  allotted  lands,"  etc.  The  act  of 
May  27,  1908,  prohibits  the  alienation  of  the  home- 
stead of  a  full-blood  minor  Creek  Indian  and  per- 
mits the  exercise  of  the  right  of  eminent  domain 
solely  for  "rights  of  way  for  public  purposes."  The 
term  "rights  of  way"  can  not  be  construed  to  in- 
clude land  desired  for  school  purposes.  Under  sec- 
tion 6  of  the  act  of  May  27,  1908,  the  property  of  a 
minor  allottee  is  subject  to  the  jurisdiction  of  the 
probate  court  of  the  State  of  Oklahoma,  but  it  is 
provided— 

That  no  restricted  lands  of  living  minors 
shall  be  sold  or  encumbered,  except  by  leases 
authorized  by  law,  by  order  of  the  court  or 
otherwise. 

Section  10  of  the  act  of  May  29,  1908,  supra,  pro- 
vides for  a  method  of  conveyance  of  restricted  land 
of  this  character  for  school  purposes  when  the  al- 
lottee desires  to  sell. 

The  result  of  the  legislation  by  Congress  appears 
to  be  that  the  right  of  eminent  domain  as  to  a 
homestead  of  a  full-blood  minor  Creek  Indian  is 
confined  to  the  acquirement  of  rights  of  way,  Con- 
gress having  specified  the  particular  purpose  for 
which  the  right  of  eminent  domain  may  be  invoked, 
thus  excluding  other  purposes  from  the  exercise  of 
that  right.  Its  intention  appears  to  have  been  to 
permit  the  acquisition  of  lands  of  this  restricted 
character  desired  for  school  purposes  by  means  of 
the  voluntary  conveyance  of  the  allottee  or  the 
guardian  of  a  minor  allottee.  The  general  provi- 
sions of  the  act  of  March  3,  1901  (31  Stat.,  1058) , 
having  been  superseded  by  the  specific  provisions 
relating  to  the  Creek  restricted  lands,  it  accordingly 
follows  that  there  is  no  right  of  eminent  domain 
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under  the  existing  law  for  the  purpose  of  securing 
a  school  site  upon  the  homestead  of  Annie  Scott. 

2.  A  similar  question  is  presented  in  the  case  of 
Nancy  Hogtoater,  a  Cherokee  Indian,  who  appar- 
ently has  received  an  allotment  or  homestead  under 
sections  11  and  13  of  the  act  of  July  1,  1902  (32 
Stat.,  716) ,  and  as  to  which  the  restrictions  of  the 
act  of  May  27,  1908,  supra,  apply.  It  appears  that 
a  school  district  here  erected  a  building  upon  the 
land  of  the  Indian  without  securing  her  consent  or 
that  of  the  Secretary  of  the  Interior,  and  without 
attempting  to  institute  condemnation  proceedings. 
Under  the  views  above  expressed  in  the  case  of 
Annie  Scott  there  is  no  right  of  eminent  domain 
for  school  purposes.  It  may  be  suggested  that  the 
matter  may  be  settled  through  the  sale  of  the  area 
desired  by  the  school  district  under  the  act  of  May 
29,  1908,  supra.  In  the  event  that  the  school  dis- 
trict declines  to  compensate  the  Indian  for  the  area 
appropriated  the  proper  legal  proceedings  may  be 
instituted  against  it. 

3.  The  question  is  also  presented  as  to  whether 
the  town  of  Kusa  may  condemn  Creek  restricted 
lands  as  a  right-of-way  for  a  water  pipe  line.  I  as- 
sume that  the  town  of  Kusa  is  a  municipal  corpora- 
tion under  the  laws  of  Oklahoma;  that  the  water 
pipe  line  is  to  be  used  for  municipal  purposes,  and 
that  the  Creek  lands  involved  are  of  the  character 
subject  to  the  restrictions  contained  in  the  act  of 
May  27,  1908,  supra.  This  act  relative  to  the  right 
of  eminent  domain  provides  as  follows— 

No  restriction  of  alienation  shall  be  con- 
strued to  prevent  the  exercise  of  the  right  of 
eminent  domain  in  condemning  rights  of  way 
for  public  purposes  over  allotted  lands,  and 
for  such  purposes  sections  thirteen  to  twenty- 
three  inclusive,  of  an  act  entitled  "An  act  to 
grant  the  right  of  way  through  Oklahoma  Ter- 
ritory and  the  Indian  Territory  to  the  Enid 
and  Anadarko  Railway  Company,  and  for 
other  purposes,"  approved  February  twenty- 
eighth,  nineteen  hundred  and  two  (Thirty- 
second  Statutes  at  Large,  page  forty-three) ,  are 
hereby  continued  in  force  in  the  State  of  Okla- 
homa. 

Section  13  of  the  act  of  February  28,  1902,  grants 
the  right  of  way  and  power  of  condemnation  as  to 
railway,  telegraph  and  telephone  lines.  The  suc- 
ceeding sections  of  the  act  provide  the  method  by 
which  such  riehts  of  way  can  be  acquired.  The  act 
of  May  27,  1908,  permits  the  exercise  of  the  right 
of  eminent  domain  "in  condemning  rights  of  way 
for  public  purposes."  The  term  "riehts  of  way"  is 
general  and  includes  all  forms  and  in  addition  the 
particular  kinds  of  right  of  way  provided  for  in  the 


act  of  February  28,  1902,  supra,  may  still  be  ac- 
quired under  the  provisions  of  that  act.  I  am,  ac- 
cordingly, of  the  opinion  that  the  town  of  Kusa 
may  exercise  the  right  of  eminent  domain  for  this 
purpose.  A  similar  question  was  suggested  as  to  the 
Wichita  Pipe  Line  Company,  but  since  it  now  ap- 
pears that  the  right  of  way  desired  by  it  is  not  for 
public  use  no  consideration  as  to  the  question  of 
eminent  domain  is  necessary. 

4.  The  next  question  presented  is  as  to  whether 
the  right  of  eminent  domain  may  be  exercised  over 
restricted  lands  of  the  Choctaw  and  Chickasaw  In- 
dians for  the  purpose  of  securing  a  public  highway, 
not  following  a  section  line. 

The  allotments  and  homesteads  of  the  Choctaw's 
and  Chickasaw's  were  made  under  the  act  of  July 
1,  1902  (32  Stat.,  641),  and  under  similar  provi- 
sions as  the  remainder  of  the  Five  Civilized  Tribes. 
The  allotments  are  also  subject  to  the  restrictions 
contained  in  the  act  of  May  27,  1908,  supra.  The 
act  of  April  26,  1906,  (34  Stat.,  137),  provides  in 
section  24— 

That  in  the  Choctaw,  Chickasaw,  and  Semi- 
nole nations  public  highways  or  roads  two 
rods  in  width,  being  one  rod  on  each  side  of 
the  section  line,  may  be  established  on  all  sec- 
tion lines;  and  all  allottees,  purchasers,  and 
others  shall  take  title  to  such  land  subject  to 
this  provision  *   *   *. 

The  question  arises  as  to  whether  the  right  of 
eminent  domain  may  be  exercised  when  the  road 
does  not  follow  the  section  line  as  provided  in  the 
above  act. 

The  act  of  May  27,  1908,  permits,  as  stated  above 
in  relation  to  the  town  of  Kusa,  the  exercise  of  the 
right  of  eminent  domain  in  securing  "rights  of  way 
for  public  purposes."  The  privilege  which  one  per- 
son, or  a  particular  description  of  persons,  may 
have  of  passing  over  the  land  of  another  in  some 
particular  line  is  termed  a  right  of  way.  A  right  of 
way  may  be  public  or  private.  Public  ways,  as  ap- 
plied to  ways  by  land,  are  usually  termed  highways 
or  public  roads  and  are  such  ways  as  every  citizen 
has  a  right  to  use.  (See  Kripp  v.  Curtis,  11  Pacific, 
879;  Poole  v.  Greer,  65  Atlantic  767.)  A  public 
highway,  therefore,  is  a  right  of  way  within  the 
meaning  of  the  act  of  May  27,  1908,  and  the  right 
of  eminent  domain  may  be  exercised  for  that  pur- 
pose. 

5.  The  next  question  presented  is  as  to  whether 
the  regulations  of  this  Department  concerning  pub- 
lic roads  over  Indian  lands  and  approved  June  30, 
1914,  apply  to  the  Five  Civilized  Tribes. 

These  regulations  were  adopted  under  the  pro- 
visions of  section  4  of  the  act  of  March  3,  1901  (31 
Stat.,  1058,  1084) ,  which  provides- 
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That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  grant  permission  upon  compli- 
ance with  such  requirements  as  he  may  deem 
necessary,  to  the  proper  State  or  local  authori- 
ties for  the  opening  and  establishment  of  pub- 
lic highways,  in  accordance  with  the  laws  of 
the  State  or  Territory  in  which  the  lands  are 
situated,  through  any  Indian  reservation  or 
through  any  lands  which  have  been  allotted  in 
severalty  to  any  individual  Indians  under  any 
laws  or  treaties  but  which  have  not  been  con- 
veyed to  the  allottees  with  full  power  of  aliena- 
tion. 

The  provision  relative  to  highways  over  Choctaw 
and  Chickasaw  lands  has  been  quoted  above.  Simi- 
lar provisions  are  found  as  to  the  Creek  lands  in 
section  10  of  the  act  of  June  30,  1902  (32  Stat., 
500) ,  reserving  a  highway  three  rods  in  width 
along  the  section  line,  and  as  to  the  Cherokee  in 
section  37  of  the  act  of  July  1,  1902  (32  Stat.,  716)  , 
reserving  a  road  two  rods  in  width  along  the  sec- 
tion line.  Congress,  accordingly,  as  to  the  Five 
Civilized  Tribes,  has  made  provision  for  highways 
along  section  lines,  and  as  a  general  rule  there  is  no 
necessity  of  invoking  section  4  of  the  act  of  March 
3,  1901,  or  the  regulations  of  this  Department 
thereunder.  Where  it  is  desired  to  deviate  from  the 
section  line  the  right  of  eminent  domain  may  be 
exercised  as  has  already  been  stated.  It  is  not  nec- 
essary to  consider  here  as  to  whether  the  Secretary 
of  the  Interior  could  grant  permission  under  the 
act  of  March  3,  1901,  supra,  for  a  public  highway 
not  following  a  section  line  across  an  allotment  in 
the  Five  Civilized  Tribes,  since  no  case  of  that 
character  has  been  presented. 

Charles  J.  Mahaffie, 

Solicitor. 


Five  Civilized  Tribes— Coal  Leases 

December  11,  1918. 

The  Secretary  of  the  Interior. 

Sir: 

My  opinion  has  been  requested  as  to  the  ques- 
tion arising  under  the  act  of  February  8,  1918, 
Public  No.  98,  providing  for  the  sale  of  the  coal 
and  asphalt  deposits  in  the  segregated  mineral  land 
in  the  Choctaw  and  Chickasaw  Nations,  Oklahoma, 
presented  in  a  communication  from  the  Panama 
Coal  Company  dated  November  23,  1918,  to  Mr. 
Gabe  E.  Parker,  Superintendent  for  the  Five  Civ- 


ilized Tribes.  The  question  as  stated  in  the  letter 
of  the  Superintendent  to  the  Commissioner  of  In- 
dian Affairs  dated  December  3,  1918,  concerns  the 
application  of  royalties  heretofore  paid  by  the 
Panama  Coal  Company  in  the  event  that  it  pur- 
chases the  coal  deposits  upon  the  tract  leased.  The 
Superintendent's  letter  states  that  the  president  of 
that  company  asks: 

How  the  Panama  Coal  Company  can  be 
given  credit  for  the  royalties  paid  by  it  to  the 
Choctaw  and  Chickasaw  tribes  on  its  coal  lease, 
in  payment  of  the  purchase  price  of  the  coal, 
and  requests  to  be  furnished  with  the  Depart- 
ment's construction  of  the  meaning  of  the  Act 
of  Congress  of  February  8th,  1918  (Public  No. 
98,  65th  Congress)  ,  concerning  credits  that  may 
be  given  lessees  for  royalties  paid  by  them  in 
the  purchase  of  the  coal  deposits. 

The  records  of  this  office  show  that  there  is 
to  the  credit  of  said  coal  company  as  advanced 
royalty  $882  and  a  credit  of  $5,895.21,  as 
money  paid  for  failure  to  produce  coal,  mak- 
ing a  total  credit  to  the  company  of  $6,777.21 
that  can  be  used  in  payment  of  royalties  on 
coal  produced.  There  has  been  mined  by  this 
company  under  its  said  lease  a  total  of  170,- 
898.21  tons  of  coal,  but  no  coal  is  reported  as 
having  been  mined  since  December  1917,  and 
only  23,758.00  tons  have  been  mined  since  Sep- 
tember 30th,  1911.  It  also  appears  that  said 
coal  company  purchased  the  surface  of  the  land 
reserved  by  it  for  mining  purposes  under  the 
Act  of  February  19th,  1912,  which  was  paid 
for  in  full  and  deed  thereto  issued  and  de- 
livered  to  said   company. 

I  presume  that  the  advance  royalty  of  $882  re- 
ferred to  is  the  royalty  required  to  be  paid  under 
Sec.  29  of  the  Act  of  June  28,  1898  (30  Stat.,  495- 
510) ,  and  that  the  credit  of  $5,895.21  of  money 
paid  for  failure  to  produce  coal  is  the  payment  re- 
quired by  the  regulations  of  this  Department  pro- 
mulgated December  6,    1907. 

Section  4  of  the  Act  of  February  8,  1918,  pro- 
vides in  part: 

That  such  deposits  of  coal  or  asphalt  on  the 
leased  lands  shall  be  sold  subject  to  all  rights 
of  the  lessees  and  that  any  person  acquiring 
said  deposits  of  coal  or  asphalt  shall  take  the 
same  subject  to  said  rights  and  acquire  the 
same  under  the  express  understanding  and 
agreement  that  the  Department  of  the  Interior 
will  cancel  and  withdraw  all  rules  and  regula- 
tions and  relinquish  all  authority  heretofore 
exercised  over  the  operation  of  said  mines  by 
reason  of  the  Indian  ownership  of  said  prop- 
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erty  and  that  said  properties  thereafter  shall 
be  operated  under  and  in  conformity  with  such 
laws  as  may  be  applicable  thereto,  and  that  ad- 
vance royalty  paid  by  any  lessee  and  standing 
to  the  credit  of  said  lessee  shall  be  credited  by 
said  purchaser  to  the  extent  of  the  amount 
thereof,  and  that  no  royalties  shall  be  paid  by 
said  lessee  to  said  purchaser  until  the  credit 
so  given  shall  be  exhausted  at  the  rate  of  8 
cents  per  ton  mine  run,  and  that  the  royalty 
to  be  paid  thereafter  by  said  lessee  to  said  pur- 
chaser shall  be  8  cents  per  ton  mine  run  of 
coal,  and  that  any  lessee  may,  at  any  time  after 
completion  of  such  sale,  transfer  or  dispose  of 
his  leasehold  interest  without  any  restriction 
whatever;  and  that  any  lessee  shall  have  the 
preferential  right,  provided  the  same  is  exer- 
cised within  ninety  days  after  the  approval  of 
the  completion  of  the  appraisement  of  the  min- 
erals as  herein  provided,  to  purchase  at  the  ap- 
praised value  any  or  all  of  the  surface  of  the 
lands  lying  within  such  lease  held  by  him  and 
heretofore  reserved  by  order  of  the  Secretary 
of  the  Interior  and  upon  the  terms  as  above 
provided,  and  shall  also  have  the  preferential 
right,  except  as  herein  otherwise  provided,  to 
purchase  the  coal  deposits  embraced  in  any 
lease  held  by  such  lessee  by  taking  same  at  the 
highest  price  offered  by  any  responsible  bidder 
at  public  auction  at  not  less  than  appraised 
value;  and  if  any  lessee  becomes  the  purchaser 
of  any  coal  deposits  on  any  undeveloped  lease 
owned  by  him,  then  one-half  of  the  advance 
royalties  paid  by  any  lessee  on  such  lease  shall 
be  credited  on  the  purchase  price  thereof,  and 
any  residue  of  advance  royalties  heretofore 
paid  by  any  lessee  shall  be  credited  to  such 
lessee  on  account  of  any  production  of  coal  on 
any  other  lease  which  he  may  own  and  oper- 
ate. 

Assuming  both  the  advance  royalty  and  the  pay- 
ments made  by  this  company  for  failure  to  produce 
coal  as  required  by  the  regulations  of  December  6, 
1907,  constitute  "advance  royalties"  such  as  might 
be  credited  under  the  above  section  4  should  the 
lessee  become  the  purchaser  it  should  be  pointed 
out  that  the  privilege  afforded  the  lessee  of  accredit- 
ing such  advance  royalties  is  limited  to  undevel- 
oped leases.  Section  4  gives  the  lessee  a  preferen- 
tial right  to  purchase  the  coal  deposit  embraced  in 
a  lease  held  by  him  by  taking  it  at  the  highest  price 
offered  by  any  responsible  bidder  at  public  auction 
and  not  less  than  the  appraised  value.  The  act  is 
silent  as  to  the  purchase  of  a  developed  lease  by 
the  lessee.  In  such  case  if  another  party  purchases 


the  deposit,  the  lessee  would  have  the  privilege  of 
continuing  to  mine  coal  and  accrediting  the  ad- 
vance royalties  to  the  sums  due  for  the  coal  mined 
after  the  sale.  In  other  words,  the  purchaser  must 
pay  the  appraised  value  or  the  highest  bid  offered 
without  any  deduction  for  advance  royalties  stand- 
ing against  the  tract.  Where  the  lease  is  a  devel- 
oped one  the  lessee  stands  in  the  same  position  as 
any  other  purchaser. 

I  have  accordingly  to  advise  you  that  since  the 
report  of  the  Superintendent  discloses  that  the 
lease  of  the  Panama  Coal  Company  is  a  developed 
lease,  there  is  no  authority  under  the  act  whereby 
it  may  accredit  one-half  of  the  total  credit  now 
standing  to  it  to  the  purchase  price  in  the  event 
that  is  should  become   the  purchaser  at   the  sale. 

The  Superintendent  also  in  his  letter  of  Decem- 
ber 3,  1918,  submits  this  further  question  as  to 
which  you  desire  my  opinion. 

It  appears  that  an  error  was  made  in  de- 
scribing tract  No.  53-A  Sterrie  and  Rice  lease 
No.  1,  as  shown  on  page  65  of  the  printed  de- 
scriptive, in  that  it  should  be  640  acres  ap- 
praised at  $34,000.00  instead  of  40  acres  ap- 
praised at  $2,000.00.  The  600  acres  omitted 
from  this  leased  tract  is  parts  of  unleased 
tracts,  Nos.  53  and  54,  as  shown  on  page  16  of 
the  descriptive  list. 

Tract  53  is  described  in  said  descriptive  list 
as  containing  920  acres,  appraised  at  $46,- 
000.00.  The  correct  description  thereof  is  520 
acres  of  the  appraised  value  of  $25,000.00. 
Tract  54  is  described  as  containing  508.18  acres 
appraised  at  $30,409.80.  The  correct  descrip- 
tion thereof  is  308.18  acres  of  the  appraised 
value  of  $18,490.80.  The  correct  description  of 
said  leased  tract  No.  53— A  is  640  acres  of  the 
appraised  value  of  $34,000.00.  All  of  the  land 
involved  is  advertised  to  be  sold  at  the  ap- 
praised value,  and  in  my  judgment  the  correct 
description  and  appraisement  of  each  tract  can 
be  announced  at  the  auction  sale  and  the  tracts 
offered.  Please  advise  if  this  can  be  done  or 
whether  it  will  be  necessary  to  withdraw  all 
three  tracts  from  sale. 

I  concur  in  the  view  of  the  Superintendent  that 
the  correct  description  and  appraisement  of  each 
tract  may  be  announced  at  the  auction  sale  and 
the  tracts  offered  and  that  it  is  not  necessary  to 
withdraw  those  three  tracts  from  sale. 

Charles  D.  Mahaffie, 

Solicitor. 
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March  3,  1921. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

By  letter  dated  February  24th  the  Assistant  Com- 
missioner of  Indian  Affairs  presented  for  opinion 
the  question  whether  a  sale  of  inherited  land  by  a 
full  blood  Indian  heir  thereby  removed  all  control 
over  funds  in  the  hands  of  this  Department  de- 
rived from  the  use  of  such  inherited  land. 

Ordinarily,  a  removal  of  restrictions  by  the  is- 
suance of  so-called  "certificates  of  competency"  car- 
ries with  it  an  implied  assumption  that  the  per- 
son therein  named  is  capable  of  protecting  his  own 
interests,  and  needs  no  further  supervision.  The 
advisability  of  turning  over  to  such  persons  all 
funds  under  the  control  of  the  Department  need 
not  now  be  considered,  as  the  question  before  me 
at  this  time  rests  on  a  somewhat  different  founda- 
tion. Yarna  Richard,  a  full  blood  Creek  Indian 
died  in  1910,  and  under  section  9  of  the  act  of  May 
27,  1908  (35  Stat.,  312),  all  restrictions  against 
alienation  of  the  surplus  allotment  were  there- 
upon removed,  except,  that  the  inherited  interest 
of  any  full  blood  Indian  heir  therein  could  be  con- 
veyed only  with  the  approval  of  the  proper  court. 
Among  such  heirs  of  Yarna  Richard  we  find  Jen- 
netta  Barnett,  nee  Richard,  also  a  full  blood.  Her 
inherited  interest  in  the  surplus  allotment  of  her 
mother  was  conveyed  to  the  Prairie  Oil  &  Gas  Com- 
pany by  deed  approved  by  the  County  Court  of 
Mcintosh  Countv,  Oklahoma,  on  October  20,  1920. 
The  Indian  and  her  attorney  both  now  demand  the 
surrender  of  certain  moneys  pa;d  to  the  Superin- 
tendent of  the  Five  Civilized  Tribes  by  the  Prairie 
Oil  &  Gas  Company,  as  her  share  of  the  oil  and 
gas  productions  derived  from  these  premises  prior 
to  October  20,  1920. 

Admittedly,  all  restrictions  against  alienation  of 
Jennetta  Barnett's  interest  in  this  land  were  re- 
moved by  the  approval  of  her  deed  by  the  court.  It 
does  not  necessarily  follow,  however,  that  such  re- 
moval of  restrictions  carried  with  it  further  con- 
trol of  all  funds  in  your  hands  derived  from  the 
use  of  such  land.  Until  approval  of  the  deed  was 
had,  these  lands  remained  "restricted,"  Parker  v. 
Richard  (250  U.S.,  235) .  As  such  they  come  within 
the  purview  of  section  2  of  the  act  of  1908,  which 
declares: 


That  leases  of  restricted  lands  for  oil,  gas  or 
other  mining  purposes,  leases  of  restricted 
homesteads  for  more  than  one  year,  and  leases 
of  restricted  lands  for  periods  of  more  than 
five  years,  may  be  made,  with  the  approval  of 
the  Secretary  of  the  Interior,  under  rules  and 
regulations  provided  by  the  Secretary  of  the 
Interior,  and  not  otherwise.  *   *   * 

A  further  provision  in  the  same  section  ex- 
pressly makes  the  jurisidiction  of  the  probate 
courts  of  Oklahoma  over  the  lands  of  minors  and 
incompetents  "subject  to  the  foregoing  provision." 
While  in  the  case  now  under  consideration  no  oil 
and  gas  lease  on  the  usual  form  was  ever  submitted 
to  or  approved  by  you,  yet  the  funds  now  in  the 
hands  of  the  Superintendent  for  the  Five  Civilized 
Tribes  were  paid  by  the  Prairie  Oil  &  Gas  Com- 
pany under  a  compromise  agreement  which  was 
approved  by  you  November  22,  1920;  being  the 
exact  amount  of  royalty  which  would  have  accrued 
to  this  Indian  had  a  regular  lease  on  the  usual 
form  covered  these  premises.  Resorting  to  the 
familiar  maxim  "Equity  regards  as  done  that  which 
should  have  been  done,"  these  funds  can  be  con- 
sidered as  coming  into  your  hands  as  if  paid  in 
the  usual  manner  under  a  formal  lease.  Among  the 
regulations  governing  leases  of  this  kind,  we  find 
a  provision  under  which  moneys  collected  as  royal- 
ties may  be  withheld,  or  paid  in  whole  or  in  part, 
from  time  to  time  as  may  be  for  the  best  interests 
of  the  lessor  or  his  heirs. 

I  am  of  the  opinion,  therefore,  that  removal  of 
the  restrictions  in  the  manner  indicated  does  not 
thereby  terminate  control  of  funds  in  your  hands 
derived  from  the  use  of  such  lands  prior  to  the  re- 
moval of  the  restrictions. 

Charles  D.  Mahaffie, 

Solicitor. 


Oklahoma  Probate  Courts- 
Jurisdiction  over  Inherited  Interests 
of  Minor  and  Incompetent  Members 
of  Five  Civilized  Tribes 


March  11,  1921. 


M-2047 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


My  opinion  has  been  requested  on  a  question 
raised  by  the  Indian  Office  which  can  be  stated 
thus: 
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Has  the  Secretary  of  the  Interior  authority  to 
prescribe  regulations,  binding  on  the  probate 
courts  of  Oklahoma,  governing  sales  of  inherited 
interests  in  lands  allotted  to  deceased  members  of 
the  Five  Civilized  Tribes  where  such  interests  be- 
long to  minors  or  incompetents? 

This  involves  a  construction  of  several  provisions 
of  the  act  of  May  27,  1908  (35  Stat.,  312) ,  from  sec- 
tion 9  of  which  it  will  be  seen  that  the  death  of 
any  allottee  of  the  Five  Civilized  Tribes  operates 
to  remove  all  restrictions  against  alienation  of  said 
allottee's  land,  except  that  the  interests  of  any 
full-blood  Indian  heir  therein  can  be  conveyed 
only  with  the  approval  of  the  court  having  juris- 
diction over  the  settlement  of  the  estate  of  the  de- 
ceased allottee.  A  further  provision  in  the  same  sec- 
tion is  not  material  here,  dealing  as  it  does  with 
the  homesteads  of  deceased  allottees  leaving  sur- 
viving issue  born  since  March  4,  1906;  the  home- 
steads in  such  cases  remaining  inalienable  until 
April  26,  1931,  unless  the  restrictions  are  removed 
earlier  in  the  manner  provided  in  the  act. 

Turning  to  section  2  we  find  that  the  jurisdic- 
tion of  the  probate  courts  of  the  State  "over  lands 
of  minors  and  incompetents"  is  expressly  made 
subject  to  certain  other  provisions  found  in  the  act. 
These,  however,  deal  with  leases  and  other  matters 
not  directly  involved  in  the  question  now  before 
me.  Section  6  of  the  act  reaffirms  the  jurisdiction  in 
the  probate  courts  of  the  State  over  the  persons  and 
property  of  minor  allottees  and  authorizes  you  to 
appoint  local  representatives  to  investigate  the  con- 
duct of  guardians  and  curators  having  control  of 
the  estates  of  such  minors. 

In  the  administration  of  the  estates  of  deceased 
allottees  of  the  Five  Civilized  Tribes,  the  probate 
courts  of  the  State  act  as  Federal  rather  than  State 
agencies.  Truskett  v.  Closser  (236  U.S.  223)  ;  Parker 
v.  Richard  (250  U.S.,  235) .  Further,  said  courts 
must  look  for  guidance  to  the  Federal  Statutes 
rather  than  to  the  laws  of  the  State.  Barbre  v.  Hood 
(228  Fed.,  658) .  Molone  et  al.  v.  Wamsley,  decided 
by  the  Supreme  Court  of  Oklahoma  January  25, 
1921  (Okla.  Ap.  Ct.  Rep.  Vol.  XIV,  page  131) .  In 
the  latter  case  the  court  used  the  following  lan- 
guage: 

It  is  now  well  settled  in  this  jurisdiction 
that  the  county  courts,  in  approving  convey- 
ances of  full-blood  Indian  heirs,  perform  the 
duty  of  federal  agents,  and  are  controlled  and 
regulated  by  the  laws  of  the  Congress,  and  in 
determining  the  validity  of  the  acts  of  the 
county  court  in  approving  conveyances  exe- 
cuted by  Indian  heirs  we  must  look  solely  to 
the  acts  of  Congress.  Having  arrived  at  the  con- 
clusion  announced   herein,   it   necessarily   fol- 


lows that  the  state  Legislature  has  no  power  to 
enact  a  statute  that  affects  the  validity  of  con- 
veyances by  full-blood  Indian  heirs  this  right 
and  power  being  vested  exclusively  in  the  Con- 
gress of  the  United  States. 

The  same  court  held  in  an  earlier  case,— Had- 
dock et  al.  v.  Johnson  et  al.,  decided  December  14, 
1920,  that  the  failure  of  the  county  court  to  follow 
Rule  10  of  the  "rules  of  procedure  in  probate 
matters"  adopted  by  the  State  Supreme  Court,  did 
not  invalidate  the  conveyance  of  an  Indian  heir. 
It  follows,  of  course,  that  the  officers  of  the  State 
by  legislative  enactment  or  otherwise  are  powerless 
to  defeat  the  intent  of  Congress  relating  to  the  es- 
tates of  these  Indians,  and  to  ascertain  such  intent 
they  must  look  only  to  the  Federal  statues  relating 
thereto.  I  do  not  find  that  the  jurisdiction  cast  by 
Congress  on  the  probate  courts  of  the  State  in 
cases  of  this  kind,  is  limited  to  the  approval  of 
those  conveyances  only  had  in  accordance  with 
such  rules  and  regulations  as  you  may  prescribe.  In 
a  recent  case  before  the  Supreme  Court  of  the 
United  States,  Harris  v.  Bell  (41  Supreme  Court 
Rep.,  49) ,  the  court  used  the  following  language: 

Section  6  of  the  Act  of  1908,  and  other  con- 
gressional enactments,  explicitly  subject  the 
persons  and  property  of  Indian  minors  of  the 
Five  Civilized  Tribes  to  the  jurisdiction  of  the 
probate  courts  of  Oklahoma.  In  that  state  the 
county  courts  are  the  probate  courts. 

Section  9  of  the  same  act  declares:  *  *  * 
Of  course,  the  purpose  in  requiring  any  ap- 
proval is  to  safeguard  the  interests  of  the  full- 
blood  Indian  heir.  Where  he  is  a  minor,  he  can 
convey  only  through  a  guardian;  and  no  court 
is  in  a  better  situation  to  appreciate  and  safe- 
guard his  interests  than  the  one  wherein  the 
guardianship  is  pending.  Besides,  as  a  general 
rule,  a  guardianship  carries  with  it  exclusive 
power  to  direct  the  guardianship  and  to  super- 
vise the  management  and  disposal  of  the  ward's 
property.  It  is  so  in  Oklahoma.  This  rule  is  so 
widely  recognized  and  so  well  grounded  in 
reason  that  a  purpose  to  depart  from  it  ought 
not  to  be  assumed  unless  manifested  by  some 
very  clear  or  explicit  provision.  The  Act  of 
1908  contains  no  manifestation  of  such  a  pur- 
pose outside  the  proviso  in  section  9.  That 
proviso  seems  broad,  but  so  is  the  provision  in 
section  6,  subiecting  the  persons  and  property 
of  minor  Indians  to  local  guardianship.  As 
both  are  in  the  same  act,  they  evidently  were 
intended  to  operate  harmoniously,  and  should 
be  construed  accordingly. 
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I  am  of  the  opinion,  therefore,  that  the  question 
presented  should  be  answered  in  the  negative. 

Charles  D.  Mahaffie, 

Solicitor. 


Osage— Payments  to 

Guardians  of  Minors  and 

Incompetent  Adults 

M-4017  June  4,  1921. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

I  am  in  receipt  by  your  reference  of  a  communi- 
cation from  the  Indian  Office  submitting  for  opin- 
ion three  questions  arising  in  connection  with  sec- 
tion 4  of  the  act  of  March  3,  1921,  Public  No.  360, 
which  reads: 

That  from  and  after  the  passage  of  this  Act 
the  Secretary  of  the  Interior  shall  cause  to  be 
paid  at  the  end  of  each  fiscal  quarter  to  each 
adult  member  of  the  Osage  Tribe  having  a  cer- 
tificate of  competency  his  or  her  pro  rata  share, 
either  as  a  member  of  the  tribe  or  heir  of  a 
deceased  member,  of  the  interest  on  trust 
funds,  the  bonds  received  from  the  sale  of 
leases,  and  the  royalties  received  during  the 
previous  fiscal  quarter,  and  so  long  as  the  in- 
come is  sufficient  to  pay  to  the  adult  members 
of  said  tribe  not  having  a  certificate  of  com- 
petency $1,000  quarterly  except  where  incom- 
petent adult  members  have  legal  guardians,  in 
which  case  the  income  of  such  incompetents 
shall  be  paid  to  their  legal  guardians,  and  to 
pay  for  maintenance  and  education  to  the  par- 
ents or  natural  guardians  or  legal  guardians  ac- 
tually having  minor  members  under  twenty- 
one  years  of  age  personally  in  charge  $500 
quarterly  out  of  the  income  of  said  minors  all 
of  said  quarterly  payments  to  legal  guardians 
and  adults,  not  having  certificates  of  compet- 
ency to  be  paid  under  the  supervision  of  the 
Superintendent  of  the  Osage  Agency,  and  to 
invest  the  remainder  after  paying  all  the  taxes 
of  such  members  either  in  United  States  bonds 
or  in  Oklahoma  State,  county,  or  school  bonds, 
or  place  the  same  on  time  deposits  at  inter- 
est in  banks  in  the  State  of  Oklahoma  for  the 
benefit  of  each  individual  member  under  such 
rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe:  Provided,  That  at  the 


beginning  of  each  fiscal  year  there  shall  first 
be  reserved  and  set  aside  out  of  the  Osage 
Tribal  funds  available  for  that  purpose  a  suffi- 
cient amount  of  money  for  the  expenditures 
authorized  by  Congress  out  of  the  Osage  funds 
for  that  fiscal  year:  Provided  further,  That  all 
just  existing  individual  obligations  of  adults 
not  having  certificates  of  competency  outstand- 
ing upon  the  passage  of  this  Act,  when  ap- 
proved by  the  Superintendent  of  the  Osage 
Agency,  shall  be  paid  out  of  the  money  of  such 
individual  as  the  same  may  be  placed  to  his 
credit  in  addition  to  the  quarterly  allowance 
provided  for  herein. 

The  questions  presented  are: 

1.  Whether  the  parents  or  guardians  of  mi- 
nors not  enrolled  and  not  allotted  shall  be  paid 
inherited  shares  in  full  or  restricted  to  $500 
per  quarter. 

2.  Whether  legal  guardians  of  incompetent 
adults  shall  be  paid  the  entire  income  or 
whether  they  shall  be  restricted  to  $1,000  per 
quarter,  the  same  as  incompetents  who  have 
not  had  legal  guardians  appointed. 

3.  Whether  legal  guardians  are  bound  to  in- 
vest the  funds  of  their  wards  in  the  same  classes 
of  securities  in  which  the  superintendent  is 
authorized  to  invest  the  funds  of  incompetents 
who  have  not  had  guardians  appointed. 

Prior  legislation  relating  to  the  Osage  Indians 
deals  in  part  with  the  payment  of  certain  funds 
to  members  of  this  tribe.  See  section  4,  act  of  June 
28,  1906  (34  Stat.,  539) ,  and  section  5,  act  of  April 
18,  1912  (37  Stat.,  586).  The  funds  accruing  to 
these  Indians  have  successively  increased  until  the 
amount  due  each  member  of  the  tribe  now  ap- 
proximates $10,000  annually.  Payments  heretofore 
made  under  prior  legislation  have  largely  been 
wasted  in  riotous  living  and  otherwise  (H.R.  No. 
1278,  66th  Congress,  3rd  Session) .  Congress  decided 
to  adopt  a  different  policy  and  by  the  act  of  March 
3,  1921,  directed  that  "from  and  after  the  pass- 
age" of  that  act,  quarterly  distribution  should  be 
made  of  certain  moneys  accruing  to  members  of 
this  tribe  substantially  as  follows:  To  adult  mem- 
bers having  certificates  of  competency,  their  entire 
share  either  as  members  or  as  heirs  of  deceased 
members;  to  incompetent  adults  $1,000  quarterly 
and  to  the  parents  or  legal  guardians  of  minors 
$500  quarterly.  Where  incompetent  adults  have 
legal  guardians  the  entire  share  due  such  members 
is  to  be  paid  to  their  guardians,  yet  the  act  further 
provides  that  "all  of  said  quarterly  payments  to 
legal  guardians  and  adults  not  having  certificates 
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of  competency  to  be  paid  under  the  supervision  of 
the  Superintendent  of  the  Osage  Agency."  [Italic 
supplied.]  Provision  is  also  made  for  investment  of 
the  remainder  due  incompetent  adults  and  minors 
in  certain  classes  of  security  or  by  deposit  in  banks 
in  the  State  of  Oklahoma. 

We  are  not  now  concerned  with  payment  to  com- 
petent adults  as  undoubtedly  the  shares  due  such 
are  to  be  turned  over  for  expenditure  without  su- 
pervision. While  the  language  with  reference  to 
payments  to  incompetents  and  minors  could  have 
been  more  happily  framed,  yet  an  analysis  of  the 
entire  act  leaves  the  matter  reasonably  free  from 
difficulty.  The  word  "paid"  under  a  narrow  con- 
struction is  confined  to  the  naked  delivery  of  the 
amount  due  to  the  person  entitled.  In  a  broader 
sense  it  includes  the  discharge  of  an  obligation,  the 
settlement  of  an  indebtedness  or  the  rendering  of 
that  which  is  due.  When  used  in  connection  with 
other  words  the  matter  must  be  so  construed  as  to 
give  effect  to  the  entire  expression.  Evidently  the 
statute  contemplated  more  than  the  mere  delivery 
by  the  Superintendent  of  the  amount  due  to  legal 
guardians  and  to  incompetent  adults  when  it  di- 
rected that  all  of  said  quarterly  payments  should  be 
paid  under  the  supervision  of  the  Superintendent. 

A  statute,  of  course,  is  to  be  construed  in 
the  light  of  its  obvious  policy  and  the  manifest 
intent  here  is  that  incompetent  adults  including 
those  having  legal  guardians  are  to  have  a  quar- 
terly allowance  of  $1,000  for  maintenance  and  sup- 
port and  that  each  minor  is  to  be  paid  $500  quar- 
terly for  a  like  purpose,  including  education.  The 
remainder  of  the  shares  due  such  members  is  to  be 
conserved  for  their  future  benefit  by  investment  in 
certain  securities  designated  in  the  act  or  deposited 
in  bank  to  their  credit.  To  hold  otherwise  would 
defeat  the  evident  purposes  of  the  act,  for,  as 
pointed  out  by  the  Superintendent,  if  the  entire 
share  is  to  be  turned  over  to  legal  guardians  for 
expenditure  without  supervision  it  would  be  a 
comparatively  easy  matter  for  the  remaining  in- 
competent members  of  this  tribe  to  procure  ap- 
pointment of  legal  guardians  and  thereby  obtain 
release  of  all  their  funds  from  further  supervision 
after  payment  to  such  guardians.  The  probate 
courts  of  the  State,  and  the  guardians  appointed  by 
those  courts,  as  well  as  the  Superintendant,  are 
equally  bound  by  the  laws  of  Congress  relating  to 
these  payments  and  the  act  of  March  3,  1921,  is 
the  most  recent  expression  by  Congress  in  the 
matter. 

Answering  the  second  question  first,  I  am  of  the 
opinion  that  the  entire  income  due  adults  not 
having  certificates  of  competency  and  for  whom 
legal  guardians  have  been  appointed  should  be 
paid  quarterly  to  such  guardians,  but  that  the  dis- 


posal of  such  funds,  including  expenditure  of  the 
quarterly  allowance  and  investment  of  the  re- 
mainder, is  subject  to  supervision  by  the  Superin- 
tendent. Further,  that  legal  guardians  are  bound  by 
the  act  of  March  3,  1921,  and  the  remainder  of 
these  shares  can  be  invested  only  in  those  securities 
designated  in  the  act  or  else  placed  on  time  deposit 
in  bank  in  the  State  of  Oklahoma.  This  answers 
also  the  third  question. 

As  to  the  first  question,  the  act  of  June  28,  1906, 
supra,  provided  for  a  final  roll  of  the  Osage  Tribe, 
excluding  children  born  since  July  1,  1907,  who 
did  not  receive  allotments  and  who,  in  their  own 
right,  do  not  participate  in  the  distribution  of 
tribal  funds.  As  so  constituted,  the  tribal  roll  con- 
tains some  2,200  names.  Many  of  the  original  mem- 
bers have  since  died  and  in  some  cases  their  shares 
have  passed  by  inheritance  into  the  hands  of  mi- 
nors whose  names  do  not  appear  on  the  final  roll. 
Not  being  on  the  tribal  roll,  these  minors  are  in 
the  same  status  as  persons  who  are  not  members  of 
the  tribe,  hence  their  shares  should  be  paid  in  full 
to  their  parents  or  legal  guardians. 

Edwin  S.  Booth, 

Solicitor. 


Fee  Title— Expiration  of  Trust  Period 

M-5379  July  14,  1921. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  is  asked  upon  request  of  the  Com- 
missioner of  Indian  Affairs  "as  to  the  status  of  an 
Indian  allottee  after  the  expiration  of  the  trust 
period  and  before  the  issuance  of  a  patent  in  fee." 

The  Commissioner  refers  to  two  recent  deci- 
sions in  one  of  which  the  court  held  that  the  trust 
period  of  the  allotment  having  expired  before  the 
Indian  executed  a  deed  for  the  land  he  made  a 
valid  conveyance  notwithstanding  the  fact  that  a 
patent  in  fee  had  never  been  issued  to  him,  while 
in  the  other  case  the  court  reached  a  different  con- 
clusion. The  main  question,  therefore,  is  as  to  the 
right  of  an  Indian  to  alienate  his  land  upon  ex- 
piration of  the  trust  period  without  departmental 
approval  and  before  issuance  of  the  final  or  fee 
patent  provided  for  by  law;  in  other  words  whether 
or  not  the  legal  title  passes  to  or  becomes  vested 
in  the  Indian  by  operation  of  law  immediately 
upon  the  expiration  of  the  trust  period  and  there- 
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after  the  issuance  of  a  patent  in  fee  to  him  becomes 
a  more  ministerial  act. 

The  act  of  February  8,  1887  (24  Stat.,  388),  in 
section  5  thereof  contains  a  provision  for  the  is- 
suance of  patents  upon  allotments  as  follows: 

That  upon  the  approval  of  the  allotments 
provided  for  in  this  act  by  the  Secretary  of  the 
Interior,  he  shall  cause  patents  to  issue  there- 
for in  the  name  of  the  allottees,  which  patents 
shall  be  of  the  legal  effect,  and  declare  that 
the  United  States  does  and  will  hold  the  land 
thus  allotted,  for  the  period  of  twenty-five  years, 
in  trust  for  the  sole  use  and  benefit  of  the 
Indian  to  whom  such  allotment  shall  have 
been  made,  or,  in  case  of  his  decease,  of  his 
heirs  according  to  the  laws  of  the  State  or 
Territory  where  such  land  is  located,  and  that 
at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  by  patent  to  said 
Indian,  or  his  heirs  as  aforesaid,  in  fee,  dis- 
charged of  said  trust  and  free  of  all  charge  or 
incumbrance  whatsoever:  Provided,  That  the 
President  of  the  United  States  may  in  any  case 
in  his  discretion  extend  the  period.  And  if  any 
conveyance  shall  be  made  of  the  lands  set  apart 
and  allotted  as  herein  provided,  or  any  con- 
tract made  touching  the  same,  before  the  ex- 
piration of  the  time  above  mentioned,  such 
conveyance  or  contract  shall  be  absolutely  null 
and  void. 

By  virtue  of  the  approval  of  his  allotment  an 
Indian  allottee  acquires  an  equitable  title  in  the 
land  but  the  legal  title  remains  in  the  United 
States.  The  next  step  in  the  administration  of  the 
law  is  the  issuance  of  an  instrument  called  a  trust 
patent  in  which  it  is  declared  that  the  United 
States  does  and  will  hold  the  land  for  25  years  in 
trust  for  the  Indian  or  his  heirs.  It  has  been  con- 
cluded that  the  use  of  the  word  "patent"  to  de- 
scribe this  instrument  was  not  a  happy  choice  of 
language.  Thus  it  was  said  in  the  case  of  United 
States  v.  Rickert  (188  U.S.,  432,  436),  referring  to 
section  5  of  the  act  of  1887: 

The  word  "patents,"  where  it  is  first  used  in 
this  section,  was  not  happily  chosen  to  express 
the  thought  which,  it  is  clear,  all  parts  of  the 
section  being  considered,  Congress  intended 
to  express.  The  "patents"  here  referred  to  (al- 
though that  word  has  various  meanings)  were, 
as  the  statute  plainly  imports,  nothing  more 
than  instruments  or  memoranda  in  writing, 
designed  to  show  that  for  a  period  of  twenty- 
five  years  the  United  States  would  hold  the 
land  allotted,  in   trust   for  the  sole  use   and 


benefit  of  the  allottee,  or,  in  case  of  his  death, 
of  his  heirs,  and  subsequently,  at  the  expira- 
tion of  that  period— unless  the  time  was  ex- 
tended by  the  President— convey  the  fee,  dis- 
charged of  the  trust  and  free  of  all  charge  or 
incumbrance.  In  other  words,  the  United 
States  retained  the  legal  title,  giving  the  In- 
dian allottee  a  peper  or  writing,  improperly 
called  a  patent,  showing  that  at  a  particular 
time  in  the  future,  unless  it  was  extended  by 
the  President,  he  would  be  entitled  to  a  reg- 
ular patent  conveying  the  fee.  This  interpre- 
tation of  the  statute  is  in  harmony  with  the 
explicit  declaration  that  any  conveyance  of  the 
land,  or  any  contract  touching  the  same,  while 
the  United  States  held  the  title  in  trust,  should 
be  absolutely  null  and  void.  So  that  the  United 
States  retained  its  hold  on  the  land  allotted 
for  the  period  of  twenty-five  years  after  the  al- 
lotment, and  as  much  longer  as  the  President, 
in  his  discretion,  should  determine. 

It  is  of  some  significance  in  this  connection  that 
in  the  act  of  May  8,  1906  (34  Stat.,  182),  which 
amended  section  6  of  the  act  of  1887,  the  following 
language  is  used:  "that  at  the  expiration  of  the 
trust  period  and  when  the  lands  have  been  con- 
veyed to  the  Indians  by  patent  in  fee  as  provided 
in  section  5  of  this  act  (1887)  "  etc.  It  is  clear  that 
the  first  or  trust  patent  issued  upon  an  allotment 
is  not  and  was  not  intended  to  be  a  conveyance  of 
the  interest  or  title  of  the  United  States  but  that 
the  purpose  of  such  patent  is  to  evidence  a  present 
trust  coupled  with  a  promise  to  convey  in  the 
future.  There  are  instances  where  owing  to  the 
peculiar  circumstances  the  issuance  of  a  patent  in 
fee  becomes  merely  a  ministerial  act,  for  instance, 
as  recognizing  and  confirming  a  previously  exist- 
ing title.  The  Supreme  Court  has  described  a 
patent  as  follows  (Langdeau  v.  Hanes,  21  Wall., 
521),  and  {Wright  v.  Roseberry,  121.  U.S.  488, 
499): 

In  the  legislation  of  Congress  a  patent  has  a 
double  operation.  It  is  the  conveyance  by  the 
Government  when  the  Government  has  any 
interest  to  convey  but  where  it  is  issued  upon 
the  confirmation  of  a  claim  of  a  previously 
existing  title,  it  is  documentary  evidence  hav- 
ing the  dignity  of  a  record,  of  the  existence  of 
that  title,  or  of  such  equities  respecting  the 
claim  as  justify  its  recognition  and  confirma- 
tion. 

After  the  first  or  trust  patent  has  issued,  the 
United  States  holds  the  legal  title  for  the  benefit  of 
the  Indian  allottee  who  has  the  equitable  title.  It 
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is  clear  that  the  legal  title  does  not  pass  to  the  allot- 
tee until  the  issuance  of  the  patent  in  fee.  At  the 
expiration  of  the  trust  period  the  allottee  becomes 
entitled  to  a  patent  in  fee  but  the  legal  title  re- 
mains in  the  United  States  until  the  issuance  of 
such  patent  and  the  law  so  provides.  Congress 
might  have  declared  that  upon  the  expiration  of 
the  trust  period  the  allottee  would  become  vested 
of  the  legal  title  the  same  as  if  fee  patent  were 
issued,  but  this  was  not  done.  On  the  contrary  the 
act  of  1887  specifically  provides  that  patent  in  fee 
should  be  issued  and  the  rule  in  such  case  is  that 
the  legal  title  remains  in  the  Government  until  the 
issuance  of  the  patent.  It  was  held  by  the  Supreme 
Court  in  the  case  of  Michigan  Land  &  Lumber  Co. 
v.  Rust  (168  U.S.,  589,  592-3) ,  as  follows: 

Generally  speaking,  while  the  legal  title  re- 
mains in  the  United  States,  the  grant  is  in 
process  of  administration  and  the  land  is  sub- 
ject to  the  jurisdiction  of  the  land  department 
of  the  Government.  It  is  true  a  patent  is  not  al- 
ways necessary  for  the  transfer  of  the  legal 
title.  Sometimes  an  act  of  Congress  will  pass 
the  fee.  Strother  v.  Lucas,  12  Pet.  410,  454; 
Grignon's  Lessee  v.  Aster,  2  How.  319;  Chou- 
teau v.  Eckhart,  2  How.  344,  372;  Glasgow  v. 
Hortiz,  1  Black,  595;  Langdeau  v.  Hanes,  21 
Wall  521;  Ryan  v.  Carter,  93  U.S.  78.  Some- 
times a  certification  of  a  list  of  lands  to  the 
grantee  is  declared  to  be  operative  to  transfer 
such  title,  Rev.  Stat,  section  2449;  Frasher  v. 
O'Connor,  115  U.S.  102;  but  wherever  the 
granting  act  specifically  provides  for  the  issue 
of  a  patent,  then  the  rule  is  that  the  legal  title 
remains  in  the  Government  until  the  issue  of 
the  patent,  Bagnell  v.  Broderick,  13  Pet.  436, 
450:  and  while  so  remaining  the  grant  is  in 
process  of  administration,  and  the  jurisdiction 
of  the  land  department  is  not  lost. 

The  analogy  if  this  character  of  cases  to  public 
land  cases  is  discussed  in  Lane  v.  Mickadiet  (241 
U.S.,  201,  207),  as  follows: 

"It  is  undoubted  that  the  fee  simple  title  to 
the  land  embraced  by  the  allotment  had  not 
passed  from  the  United  States  and  that,  as  ex- 
pressly stated  in  the  granting  act,  the  land  was 
held  in  trust  by  the  United  States  for  the  bene- 
fit of  the  allottees  to  await  the  expiration  of 
the  trust  period  fixed  by  law  when  the  duty  on 
the  part  of  the  United  States  of  conveying  the 
fee  of  the  land  would  arise.  It  is  equally  un- 
doubted under  these  conditions  that  the  land 
was  under  the  control  in  an  administrative 
sense  of  the  Land  Department  for  the  purpose 


of  carrying  out  the  act  of  Congress.  As  there  is 
no  dispute,  and  could  be  none,  concerning  the 
general  rule  that  courts  have  no  power  to  in- 
terfere with  the  performance  by  the  Land  De- 
partment of  the  administrative  duties  devol- 
ving upon  it,  however  much  they  may  when 
the  functions  of  that  Department  are  at  an  end 
correct  as  between  proper  parties  errors  of  law 
committed  in  the  administration  of  the  land 
laws  by  the  Department,  it  must  follow  unless 
it  be  that  this  case  by  some  exception  is  taken 
out  of  the  general  rule  that  there  was  no  pow- 
er in  the  court  below  to  control  the  action  of 
the  Secretary  of  the  Interior  and  reversal  there- 
fore must  follow.  United  States  v.  Schurz,  102 
U.S.  378,  396;  Brown  v.  Hitchcock,  173  U.S. 
473;  Knight  v.  Lane,  228  U.S.  6." 

and  on  page  209: 

"In  other  words  they  must  be  treated  as  ab- 
solutely excluding  the  right  to  review  in  the 
courts,  as  had  hitherto  been  the  case  under  the 
act  of  1887,  the  question  of  fact  as  to  who  were 
the  heirs  of  an  allottee,  thereby  causing  that 
question  to  become  one  within  the  final  and 
conclusive  competency  of  the  administrative 
authority.  As  it  is  obvious  that  the  right  to  re- 
view on  proper  charges  of  newly  discovered 
evidence  or  fraud  a  previous  administrative 
order  while  the  property  to  which  it  related 
was  under  administrative  control,  was  of 
the  very  essence  of  administrative  authority 
(Michigan  Land  <b  Lumber  Company  v.  Rust, 
168  U.S.  589) ,  it  must  follow  that  the  construc- 
tion upheld  would  not  only  deprive  the  Secre- 
tary of  the  final  and  conclusive  authority 
which  the  statute  in  its  context  contemplated 
he  should  have,  but  would  indeed  render  the 
administrative  power  conferred  wholly  inade- 
quate for  the  purpose  intended  by  the  statute. 
And  it  must  be  further  apparent  that  the  in- 
adequacy of  authority  which  the  proposition  if 
accepted  would  bring  about  could  not  be  sup- 
plied, since  it  would  come  to  pass  that  al- 
though the  property  was  yet  in  the  control  of 
the  United  States  to  carry  out  the  trust,  there 
would  be  an  absence  of  all  power  both  in  the 
administrative  and  judicial  tribunals  to  correct 
an  order  once  rendered,  however  complete 
might  be  the  proof  of  the  fraud  which  had 
procured  it." 

In  other  words,  the  period  of  administrative  con- 
trol ends  only  with  the  passing  of  the  legal  title. 
The  act  of  1887  requires  the  execution  of  a  patent 
to  convey  the  fee  simple.  It  is  not  consistent  with 
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the  continued  existence  of  administrative  control 
that  an  allottee  may  abruptly  terminate  that  con- 
trol by  the  simple  expedient  of  executing  a  con- 
veyance of  the  land  to  another. 

Section  2  of  the  act  of  June  25,  1910  (36  Stat., 
855) ,  authorized  an  Indian  to  dispose  of  his  allot- 
ment by  will  "prior  to  the  expiration  of  the  trust 
period  and  before  the  issue  of  a  fee  simple  patent" 
only  with  the  approval  of  the  Commissioner  and 
the  Secretary.  If  he  may  not  devise  his  land  "before 
the  issue  of  a  fee  simple  patent"  without  the  Sec- 
retary's approval,  it  would  by  analogous  reasoning 
follow  he  could  not  dispose  of  his  title  by  deed, 
without  such  approval. 

The  Secretary's  control  extends,  like  in  a  public 
land  case,  to  the  time  when  a  conveyance  of  the 
legal  title  is  effected  and  would  enable  him  to  re- 
fuse such  a  patent  in  a  proper  case— for  illustration: 
by  convincing  proof  it  might  be  established  that 
the  holder  of  the  "trust  patent"  was  not  the  man 
entitled  to  the  allotment,  etc. 

If  it  be  true  that  the  fee  title  passes  to  an  Indian 
allottee  by  operation  of  law  upon  expiration  of  the 
trust  period  and  the  issuance  of  patent  in  fee  be- 
comes thereafter  a  mere  ministerial  act  it  follows 
that  jurisdiction  of  the  Government  over  the  land 
comes  to  an  end  at  the  expiration  of  such  period 
and  no  further  authority  exists  either  for  the  de- 
termination of  the  heirs  of  allottees  who  may  die 
prior  to  the  issuance  of  a  fee  patent  or  for  with- 
holding such  patents  upon  evidence  showing  that 
the  Indian  is  not  entitled  to  an  allotment  or  that 
the  same  was  procured  through  fraud.  The  De- 
partment has  taken  the  position  that  under  the 
terms  of  the  act  of  June  25,  1910  (36  Stat.,  855) , 
authorizing  the  Secretary  of  the  Interior  to  de- 
termine the  heirs  of  deceased  Indians  and  pro- 
viding "that  when  any  Indian  to  whom  an  allot- 
ment of  land  has  been  made,  or  may  hereafter  be 
made,  dies  before  the  expiration  of  the  trust  pe- 
riod and  before  the  issuance  of  a  fee  simple  pat- 
ent," the  Department's  jurisdiction  to  determine 
the  heirs  continues  until  legal  title  passes  from  the 
United  States  by  the  issuance  of  the  final  or  fee 
patent. 

The  situation  upon  issuance  of  a  trust  patent  on 
an  allotment  is  much  like  that  arising  between  the 
United  States  and  an  entryman  who  has  made 
proof  of  compliance  with  the  law  and  received  a 
final  or  patent  certificate  from  the  land  officers.  As 
to  such  an  entryman  it  was  said  in  the  case  of 
Orchard  v.  Alexander   (157  U.S.,  372,  383)  : 

The  Government  holds  the  legal  title  in 
trust  for  him  and  he  may  not  be  dispossessed 
of  his  equitable  rights  without  due  process  of 
law.  Due  process  in  such  case  implies  notice 


and  hearing.  But  this  does  not  require  that  the 
hearing  must  be  in  the  courts,  or  forbid  an 
inquiry  and  determination  in  the  land  Depart- 
ment. 

In  Michigan  Land  &  Lumber  Co.  v.  Rust,  supra, 
it  was  said: 

It  is,  of  course,  not  pretended  that  when  an 
equitable  title  has  passed  the  land  department 
has  power  to  arbitrarily  destroy  that  equitable 
title.  It  has  jurisdiction,  however,  after  proper 
notice  to  the  party  claiming  such  equitable 
title,  and  upon  a  hearing  to  determine  the 
question  whether  or  not  such  title  has  passed. 
Cornelius  v.  Kessel,  128  U.S.  456;  Orchard  v. 
Alexander,  157  U.S.  372,  383;  Parsons  v. 
Venzke,  164  U.S.  89.  In  other  words,  the  power 
of  the  department  to  inquire  into  the  extent 
and  validity  of  the  rights  claimed  against  the 
Government  does  not  cease  until  the  legal  title 
has  passed. 

In  the  case  of  Brown  v.  Hitchcock  (173  U.S., 
473) ,  which  reaffirmed  the  decision  in  Michigan 
Land  and  Lumber  Co.  v.  Rust,  supra,  it  was  said: 
"until  the  legal  title  to  public  land  passes  from 
the  Government,  inquiry  as  to  equitable  rights 
comes  within  the  cognizance  of  the  Land  Depart- 
ment. 

In  Haioley  v.  Diller  (178  U.S.,  476,  488),  it  was 
said: 

The  Land  Department  has  authority  at  any 
time  before  a  patent  is  issued  to  inquire 
whether  the  original  entry  was  in  conformity 
with  the  act  of  Congress. 

In  the  case  of  Parcher  v.  Gillen  (26  L.D.,  34) , 
after  reference  to  statutes  defining  the  powers  and 
duties  of  the  Department,  it  was  said  among  other 
things: 

A  consideration  of  these  decisions  interpret- 
ing the  statutes  defining  the  authority  and 
duties  of  the  officers  of  the  land  department, 
clearly  demonstrates  that  so  long  as  the  legal 
title  remains  in  the  government  the  lands  are 
public  within  the  meaning  of  those  statutes 
and  the  laws  under  which  such  lands  are 
claimed,  or  are  being  acquired,  are  in  process 
of  administration  under  the  supervision  and 
direction  of  the  Secretary  of  the  Interior. 

So  long  as  the  legal  title  remains  in  the  gov- 
ernment the  Secretary  of  the  Interior,  whoever 
he  may  be,  is  charged  with  the  duty  of  seeing 
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that  the  land  is  disposed  of  only  according  to 
law.  The  issuance  of  a  patent  is  the  final  act 
and  decision  in  that  disposition  and  with  it 
and  not  before  does  the  supervisory  power  and 
duty  of  the  Secretary  cease. 

The  views  above  expressed  were  reaffirmed  in 
numerous   subsequent   departmental   decisions. 

As  bearing  upon  the  question  of  departmental 
authority  and  jurisdiction  in  the  premises  in  the 
event  of  discovery  after  expiration  of  the  trust  pe- 
riod and  prior  to  actual  issuance  of  patent  in  fee 
that  the  allottee  is  not  entitled  to  an  allotment,  the 
situation,  proceeding  on  the  theory  that  title  has 
already  vested  would  be  something  like  this:  a  suit 
could  not  be  maintained  by  the  United  States  to 
recover  a  title  it  had  not  parted  with  as  would 
clearly  be  the  case,  nor  on  the  other  hand  would  it 
be  necessary  for  the  Government  to  resort  to  the 
courts  for  authority  to  decline  to  make  an  illegal 
conveyance  by  the  issuance  of  a  patent  in  fee.  As 
to  such  a  situation  it  was  said  in  the  case  of  Knight 
v.  United  States  Land  Association  (142  U.S.,  161, 
178): 

For  example,  if,  when  a  patent  is  about  to 
issue,  the  Secretary  should  discover  a  fatal  de- 
fect in  the  proceedings,  or  that  by  reason  of 
some  newly  ascertained  fact  the  patent,  if 
issued,  would  have  to  be  annulled,  and  that 
it  would  be  his  duty  to  ask  the  Attorney  Gen- 
eral to  institute  proceedings  for  its  annulment, 
it  would  hardly  be  seriously  contended  that 
the  Secretary  might  not  interfere  and  prevent 
the  execution  of  the  patent.  He  could  not  be 
obliged  to  sit  quietly  and  allow  a  proceeding  to 
be  consummated,  which  it  would  be  immedi- 
ately his  duty  to  ask  the  Attorney  General  to 
take  measures  to  annul.  It  would  not  be  a  suffi- 
cient answer  against  the  exercise  of  his  power 
that  no  appeal  had  been  taken  to  him  and 
therefore  he  was  without  authority  in  the 
matter. 

The  same  reasoning  applies  in  the  case  of  Indian 
allotments  as  in  other  cases  where  equitable  title 
has  been  acquired.  Under  the  laws  and  decisions 
cited  so  long  as  the  legal  title  to  any  tract  of  public 
land  remains  in  the  United  States  and  so  long  as 
the  law  under  which  such  land  is  being  disposed  of 
is  in  process  of  administration  the  Department  has 
authority  and  jurisdiction  to  investigate  the  legal- 
ity of  any  claim  thereto  and  upon  proof  that  is- 
suance of  patent  would  result  in  the  improper  or 
unlawful  disposal  of  the  land  to  withhold  such 
patent.  In  this  view  also  it  is  clear  that  not  only  is 
the  act  of  issuing  patent   in  fee  something  more 


than  a  mere  ministerial  function  but  it  is,  in  a  way, 
jurisdictional  in  character  for  the  reason  that  title 
is  in  the  Government  and  questions  may  arise  as  to 
the  right  of  the  allottee  to  receive  such  patent 
owing  to  various  circumstances.  Besides,  under  the 
law  something  further  is  required  to  be  done  by 
the  Government  upon  expiration  of  the  trust  pe- 
riod, namely,  to  issue  a  patent  in  fee  after  expira- 
tion of  the  trust  period,  the  purpose  of  which  is  to 
pass  the  legal  title.  In  the  light  of  the  law  and  de- 
cisions bearing  on  this  subject,  there  is  no  founda- 
tion for  holding  that  upon  issuance  of  such  patent 
it  relates  back  to  the  time  of  expiration  of  the 
trust  period  and  is  more  evidence  of  the  operation 
of  law  upon  the  title.  The  Supreme  Court  in  the 
case  of  Monson  v.  Simonson  (231  U.S.,  341,  345), 
said: 

The  act  of  1887  was  adopted  as  part  of  the 
Government's  policy  of  dissolving  the  tribal 
relations  of  the  Indians,  distributing  their 
lands  in  severalty,  and  conducting  the  individ- 
uals from  a  state  of  dependent  wardship  to  one 
of  full  emancipation  with  its  attendant  privi- 
leges and  burdens.  Realizing  that  so  great  a 
change  would  require  years  for  its  accomplish- 
ment and  that  in  the  meantime  the  Indians 
should  be  safeguarded  against  their  own  im- 
providence, Congress,  in  prescribing  by  the  act 
of  1887  a  system  for  allotting  the  lands  in 
severalty  whereby  the  Indians  would  be  estab- 
lished in  individual  homes,  was  careful  to 
avoid  investing  the  allottee  with  the  title  in  the 
first  instance,  and  directed  that  there  should 
be  issued  to  him  what  is  inaptly  termed  a 
patent  (United  States  v.  Rickert,  183  U.S.  432, 
436) ,  but  is  in  reality  an  allotment  certificate, 
declaring  that  for  a  period  of  twenty-five  years, 
or  such  enlarged  period  as  the  President 
should  direct,  the  United  States  would  hold 
the  allotted  land  in  trust  for  the  sole  use  and 
benefit  of  the  allottee,  or,  in  case  of  his  death, 
of  his  heirs,  and  at  the  expiration  of  that  pe- 
riod would  convey  to  him  by  patent  the  fee, 
discharged  of  the  trust  and  free  of  any  charge 
or  incumbrance;  and,  as  a  safeguard  against 
improvident  conveyances  or  contracts  made  in 
anticipation  of  the  ultimate  or  real  patent,  it 
was  expressly  provided  that  any  conveyance  of 
the  land,  or  any  contract  touching  the  same, 
made  before  the  expiration  of  the  trust  period 
should  be  absolutely  null  and  void.  It  is  thus 
made  plain  that  it  was  the  intention  of  Con- 
gress that  the  title  should  remain  in  the 
United  States  during  the  entire  trust  period, 
and  that,  when  conveyed  to  the  allottee  or  his 
heirs  by  the  ultimate  patent  at  the  expiration 
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of  that  period,  it  should  be  unaffected  by  any 
prior  conveyance  or  contract  touching  the 
land. 

The  court  concluded  in  that  case  as  follows: 

A  deed  by  an  Indian  of  an  allotment  subject 
to  restrictions  on  alienation  is  absolutely  void 
if  made  before  final  patent,  even  if  made  after 
passage  of  an  act  of  Congress  permitting  the 
Secretary  of  the  Interior  to  issue  such  patent; 
nor  does  the  unrestricted  title  subsequently  ac- 
quired by  the  allottee  under  the  patent  inure 
to  the  benefit  of  the  grantee. 

Furthermore,  if  upon  expiration  of  the  trust 
period  legal  title  is  in  the  allottee  so  that  he  may 
convey  the  land  independently  of  the  Government, 
then  under  the  same  reasoning  the  land  becomes 
subject  to  taxation  by  the  State.  The  law  and  the 
decisions  are,  however,  that  lands  embraced  in  In- 
dian allotments  are  not  subject  to  taxation  by  the 
State  so  long  as  legal  title  remains  in  the  Govern- 
ment, which  is  until  patent  in  fee  issues.  The  Su- 
preme Court  in  the  case  of  United  States  v.  Rickert, 
supra,  said: 

If,  as  is  undoubtedly  the  case,  these  lands  are 
held  by  the  United  States  in  execution  of  its 
plans  relating  to  the  Indians— without  any 
right  in  the  Indians  to  make  contracts  in  ref- 
erence to  them  or  to  do  more  than  occupy  and 
cultivate  them— until  a  regular  patent  convey- 
ing the  fee  was  issued  to  the  several  allottees, 
it  would  follow  that  there  was  no  power  in 
the  State  of  South  Dakota  for  State  or  munici- 
pal purposes,  to  assess  and  tax  the  lands  in 
question  until  at  least  the  fee  was  conveyed 
to  the  Indians. 

It  was  held  in  the  case  of  Page  v.  Pierce  County 
(64  Pac.  801,  804)- 

Applying  the  doctrine  announced  in  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States  to  the  case  at  bar,  it  would  seem  reason- 
ably clear  that  the  lands  in  question  can  not 
be  taxed  by  the  State  so  long  as  the  Govern- 
ment has  an  interest  in  them,  "either  legal  or 
equitable,"  or  is  even  charged  with  the  per- 
formance of  some  obligation  or  duty  respecting 
them. 

The  foregoing  laws  and  references  would  seem 
clearly  to  negative  the  idea  that  it  was  intended 
that  the  expiration  of  the  trust  period  alone  should 
have  the  effect  of  at  once  vesting  in  the  Indian 


allottee  the  full  legal  title  to  his  land.  If  this  be 
true  it  follows  that  prior  to  the  issuance  of  the 
patent  in  fee  the  allottee  is  not  in  position  to  make 
a  valid  conveyance  for  the  reason  that  the  very 
purpose  of  such  patent  is  to  pass  the  legal  title 
and  is  not  merely  in  recognition  and  confirmation 
of  previously  existing  rights.  The  fact  that  the  In- 
dian may  be  entitled  to  a  patent  in  fee  at  the  ex- 
piration of  the  trust  period  does  not  carry  with  it 
the  right  to  convey  the  land  prior  to  the  time  the 
legal  title  passes  to  him  as  the  law  specifically  pro- 
vides that  such  patent  shall  issue.  The  most  that 
he  could  do  would  be  to  convey  an  expectancy  of 
receiving  a  patent  and  this  would  be  directly  con- 
trary to  the  law  and  administrative  policy  in  re- 
gard to  Indian  affairs  which  primarily  look  to  the 
best  interests  and  protection  of  an  Indian  and 
which  forbid  the  sale  and  encumbrance,  without 
approval,  of  lands  taken  in  allotment  so  long  at 
least  as  the  legal  title  therein  remains  in  the  Gov- 
ernment. 

Edwin  S.   Booth, 

Solicitor. 


M-4018 


Right  to  Citizenship 

July  29,  1921. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

The  question  has  been  referred  to  me  for  opin- 
ion upon  request  of  the  Commissioner  of  Indian 
Affairs— 

"as  to  whether  an  Indian  to  whom  an  allot- 
ment of  land  was  made  subsequent  to  the  act 
of  May  8,  1906  (34  Stat.,  182) ,  is  a  citizen  by 
virtue  of  the  issuance  of  a  patent  in  fee  sim- 
ple for  only  part  of  his  allotment." 

The  question  arises  in  connection  with  reference 
to  certain  cases  intended  to  show  the  use  to  which 
Indians  put  their  lands  covered  by  such  patents  in 
fee  simple,  and  the  extent,  if  any,  to  which  the 
Indians  are  removed  from  Government  control  by 
the  issuance  of  such  patents,  especially  in  so  far  as 
the  jurisdiction  of  the  Indian  courts  over  them  is 
concerned. 

The  said  act  of  May  8,  1906,  which  amended 
section  6  of  the  general  allotment  act  of  February 
8,  1887  (24  Stat.,  388),  contains  the  following 
provisions: 
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"That  at  the  expiration  of  the  trust  period 
and  when  the  lands  have  been  conveyed  to  the 
Indians  by  patent  in  fee,  as  provided  in  section 
five  of  this  act  (1887) ,  then  each  and  every 
allottee  shall  have  the  benefits  of  and  be  sub- 
ject to  the  laws,  both  civil  and  criminal,  of  the 
State  or  Territory  in  which  they  may  reside 
*  *  *  And  every  Indian  born  within  the  ter- 
ritorial limits  of  the  United  States  to  whom 
allotments  shall  have  been  made  and  who  has 
received  a  patent  in  fee  simple  under  the  pro- 
visions of  this  Act  *  *  *  is  hereby  declared  to 
be  a  citizen  of  the  United  States,  and  is  en- 
titled to  all  the  rights,  privileges,  and  immuni- 
ties of  such  citizens  *  *  *  Provided,  That  the 
Secretary  of  the  Interior  may,  in  his  discretion, 
and  he  is  hereby  authorized,  whenever  he  shall 
be  satisfied  that  any  Indian  allottee  is  compe- 
tent and  capable  of  managing  his  or  her  affairs 
at  any  time  to  cause  to  be  issued  to  such  al- 
lottee a  patent  in  fee  simple,  and  thereafter 
all  restrictions  as  to  sale,  incumbrance,  or  tax- 
ation of  said  land  shall  be  removed  and  said 
land  shall  not  be  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  issuing  of 
such  patent;  Provided  further,  That  until  the 
issuance  of  fee  simple  patents  all  allottees  to 
whom  trust  patents  shall  hereafter  be  issued 
shall  be  subject  to  the  exclusive  jurisdiction 
of  the  United  States." 

Under  the  provisions  of  the  act  of  1887,  the  In- 
dian becomes  a  citizen  upon  the  completion  of  his 
allotment  and  the  issuance  to  him  of  a  trust  patent, 
while  under  the  provisions  of  the  act  of  1906,  citi- 
zenship rights  do  not  attach  until  the  issuance  of 
a  patent  in  fee  simple.  It  was  said  in  the  case  of 
United  States  v.  Celestine  (215  U.S.,  278-291)  : 

"The  act  of  May  8,  1906,  c.  2348,  34  Stat., 
182,  extending  to  the  expiration  of  the  trust 
period  the  time  when  the  allottees  of  the  act 
of  1887  shall  be  subject  to  state  laws,  is  worthy 
of  note  as  suggesting  that  Congress,  in  grant- 
ing full  rights  of  citizenship  to  Indians,  be- 
lieved that  it  had  been  hasty." 

And  in  the  cast  of  the  United  States  v.  Pelican 
(232  U.S.  442-450) ,  after  referring  to  section  6 
of  the  act  of  1887,  the  court  said: 

"But,  by  the  act  of  May  8,  1906,  c.  2348,  34 
Stat.,  182,  Congress  amended  this  section  so  as 
distinctly  to  postpone  to  the  expiration  of  the 
trust  period  the  subjection  of  allottees  under 
that  act  to  state  laws." 


Under  the  terms  of  the  act  of  1906  the  matter 
of  issuing  patent  in  fee  is  discretionary  with  the 
Secretary  of  the  Interior  "whenever  he  shall  be  sat- 
isfied that  any  Indian  allottee  is  competent  and 
capable  of  ma?iaging  his  own  affairs."  The  issu- 
ance of  the  patent  in  fee  is  not  only  a  conveyance 
but  an  adjudication— an  administrative  finding— 
that  the  Indian  allottee  is  "competent  and  capable" 
to  manage  his  own  affairs.  When  this  primary 
finding  of  competency  and  capability  is  made  the 
Indian  is  entitled  to  all  of  his  allotment.  The  pri- 
mary requirement  for  citizenship  is  the  competency 
and  capability  of  the  Indian  to  manager  his  own 
affairs  and  the  severance  of  the  restrictions  as  to 
alienation  and  citizenship  is  effected  after  the  ad- 
ministrative finding  of  competency  and  capability 
by  the  issuance  of  the  patent  in  fee.  The  act  of 
1906  undoubtedly  meant  the  issuance  of  a  patent 
for  the  entire  allotment  and  only  such  a  patent 
would  carry  with  it  the  right  of  citizenship.  The 
act  of  1906  did  not  contemplate  that  in  its  ad- 
ministration the  Department  would  find  that  the 
Indian  was  of  questionable  competency.  It  con- 
templated an  administrative  finding  that  the  In- 
dian was  competent  and  capable  and  I  do  not  be- 
lieve that  withholding  patent  for  part  of  his  allot- 
ment and  issuing  patent  for  another  part,  can  be 
deemed  in  any  sense  an  adjudication  of  incompe- 
tency and  incapability.  When  the  Department  has 
made  an  administrative  finding  evidenced  by  the 
issuance  of  a  patent  in  fee  for  part  of  the  allot- 
ment, the  administrative  finding  is  conclusive  as  to 
the  competency  and  capability  of  the  Indian  to 
manage  his  own  affairs  and  can  not  be  held  to  be 
partial  finding,  for  under  the  act  of  1906,  the  In- 
dian allottee  is  either  competent  and  capable  to 
manage  his  own  affairs,  or  he  is  incompetent  and  in- 
capable for  the  purposes  intended.  I  have  no  doubt 
that  if  the  Secretary  of  the  Interior  issues  patent 
in  fee  simple  for  only  part  of  the  allotment,  it 
would  be  held  that  he  had  made  the  administra- 
tive finding  of  competency  and  capability.  If  the 
Indian  does  not  become  a  citizen  by  reason  of  the 
issuing  to  him  of  his  patent  in  fee  simple  for  either 
part  of  his  allotment  or  the  whole  of  it,  but  only 
becomes  a  citizen  by  reason  of  the  administrative 
finding  of  competency  and  capability,  it  is  my  opin- 
ion that  when  the  Department  has  issued  a  patent 
in  fee  for  a  part  of  the  land,  that  the  Indian  has 
had  the  restrictions  of  citizenship  severed  and  that 
he  becomes  a  citizen  of  the  United  States  as  pro- 
vided in  the  act  of  1906. 

Edwin  S.  Booth, 

Solicitor. 


September  29,  1921 


Opinions  of  the  Solicitor 


17 


M-5613 


Fort  Hall  Indians— Restricted 

Patents— Authority  of 

Secretary  to  Remove 

Restrictions 

September  29,  1921. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  on  the  question 
whether  lands  allotted  to  Indians  of  the  Fort  Hall 
Reservation,  Idaho,  may  be  sold,  or  the  restrictions 
against  alienation  otherwise  removed,  with  your 
approval,  or  is  action  by  the  President  necessary. 

An  agreement  with  the  Fort  Hall  Indians,  rati- 
fied by  the  act  of  February  23,  1889  (25  Stat.,  688) , 
under  which  this  reservation  was  allotted,  provides 
inter  alia: 

"Fifth.  The  Government  of  the  United 
States  shall  cause  the  lands  of  the  Fort  Hall 
Reservation  above  named  to  be  properly  sur- 
veyed and  divided  among  the  said  Indians  in 
severalty  and  in  the  proportions  hereinbefore 
mentioned,  and  shall  issue  patents  to  them  re- 
spectively therefor  so  soon  as  the  necessary  laws 
are  passed  by  Congress.  The  title  to  be  ac- 
quired thereto  by  the  Indians  shall  not  be  sub- 
ject to  alienation,  lease  or  incumbrance, 
either  by  voluntary  conveyance  of  the  grantee, 
or  his  heirs,  or  by  the  judgment,  order  or  de- 
cree of  any  court,  or  subject  to  taxation  of  any 
character,  but  shall  be  and  remain  inalienable 
and  not  subject  to  taxation  for  the  period  of 
twenty-five  years,  and  until  such  time  there- 
after as  the  President  may  see  fit  to  remove  the 
restriction,  which  shall  be  incorporated  in  the 
patent." 

The  patents  issued  under  this,  and  similar  legis- 
lation, are  commonly  referred  to  as  "restricted  fee 
patents,"  as  distinguished  from  "trust  patents";  the 
legal  title  under  the  latter  being  retained  by  the 
Government  for  a  definite  period  coupled  with  a 
promise  to  convey  the  fee,  by  patent,  to  the  allot- 
tee or  his  heirs.  So  also,  allotments  in  the  former 
class  are  known  as  "restricted  allotments"  while 
those  falling  within  the  latter  class  are  known  as 
"trust  allotments."  The  Fort  Hall  allotments,  of 
course,  come  within  the  first  class,  but  as  a  matter 
of  fact  both  classes  are  "restricted"  in  that  the 
allottees  under  neither  class  have  any  power  to 
alienate  without  the  approval  of  some  higher  au- 
thority. 


Returning  to  the  provision  quoted,  and  looking 
to  this  alone,  it  appears  that  the  allotments  at  Fort 
Hall  were  to  remain  inalienable  for  a  period  of 
twenty-five  years  and  after  the  expiration  of  that 
period,  but  not  until  then,  the  President  might 
remove  the  restrictions.  This  twenty-five  year  pe- 
riod not  yet  having  expired  as  to  any  of  the  allot- 
ments at  Fort  Hall,  unless  authority  can  be  found 
in  some  subsequent  law,  there  appears  to  exist  no 
power,  even  in  the  President,  to  remove  the  re- 
strictions. None  of  the  subsequent  acts  relating  spe- 
cifically to  the  Fort  Hall  Reservation  authorizes  the 
President  or  any  other  executive  officer  to  termin- 
ate the  twenty-five  year  restricted  period  imposed 
by  the  act  of  February  25,  1889,  on  these  allot- 
ments. We  can  only  turn,  therefore,  to  such  gen- 
eral law  as  may  be  available. 

The  act  of  May  27  1902  (32  Stat.,  245-275) ,  con- 
tains this  provision: 

"That  the  adult  heirs  of  any  deceased  In- 
dian to  whom  a  trust  or  other  patent  contain- 
ing restrictions  upon  alienation  has  been  or 
shall  be  issued  for  lands  allotted  to  him  may 
sell  and  convey  the  lands  inherited  from  such 
decedent,  but  in  case  of  minor  heirs  their  in- 
terests shall  be  sold  only  by  a  guardian  duly 
appointed  by  the  proper  court  upon  the  order 
of  such  court,  made  upon  petition  filed  by  the 
guardian,  but  all  such  conveyances  shall  be 
subject  to  the  approval  of  the  Secretary  of  the 
Interior,  and  when  so  approved  shall  convey  a 
full  title  to  the  purchaser,  the  same  as  if  a  final 
patent  without  restriction  upon  the  alienation 
had  been  issued  to  the  allottee." 

In  the  act  of  March  1,  1907  (34  Stat.,  1015, 
1018) ,  we  find: 

"That  any  noncompetent  Indian  to  whom 
a  patent  containing  restrictions  against  aliena- 
tion has  been  issued  for  an  allotment  of  land 
in  severalty,  under  any  law  or  treaty,  or  who 
may  have  an  interest  in  any  allotment  by  in- 
heritance, may  sell  or  convey  all  or  any  part  of 
such  allotment  or  such  inherited  interest  on 
such  terms  and  conditions  and  under  such 
rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe." 

The  act  of  June  25,  1910  (36  Stat.,  855) ,  con- 
fers sundry  powers  on  the  Secretary  of  the  Interior 
with  respect  to  Indian  allotments.  Without  quot- 
ing in  its  entirety  even  section  one  of  that  act, 
which  is  somewhat  voluminous,  it  is  sufficient  to 
point  out  that  Congress  thereby  conferred  on  the 
Secretary  of  the  Interior  jurisdiction  to  determine 
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the  heirs  of  deceased  Indian  allottees  dying  "before 
the  expiration  of  the  trust  period  and  before  the 
issuance  of  a  fee  simple  patent."  The  jurisdiction  so 
conferred  is  not  only  final  and  exclusive  (Bond  v. 
United  States,  181  Fed.,  613  and  Mallowell  v.  Com- 
mon, 239  U.S.,  506) ,  but  it  also  includes  "restricted 
allotments"  as  well  as  those  covered  by  "trust  pat- 
ents." See  Bowling  v.  United  States,  decided  by  the 
Supreme  Court  June  1,  1921  (16  Adv.  Op.,  677, 
and  41  Supp.  Ct.  Reptr.,  561) .  The  following  lan- 
guage, however,  found  in  section  one  of  the  act  of 
June  25,  1910,  is  deemed  material  to  such  an  extent 
as  to  require  reproduction  here: 

"All  sales  of  lands  allotted  to  Indians  au- 
thorized by  this  or  any  other  act  shall  be  made 
under  such  rules  and  regulations  and  upon 
such  terms  as  the  Secretary  of  the  Interior  may 
prescribe.  *  *  *  Provided  further,  That  the 
Secretary  of  the  Interior  is  hereby  authorized 
in  his  discretion  to  issue  a  certificate  of  com- 
petency, upon  application  therefor,  to  any  In- 
dian, or  in  case  of  his  death,  to  his  heirs,  to 
whom  a  patent  in  fee  containing  restrictions 
on  alienation  has  been  or  may  hereafter  be 
issued,  and  such  certificate  shall  have  the  effect 
of  removing  the  restrictions  on  alienation  con- 
tained in  such  patent." 

It  should  be  noted  that  in  each  of  these  laws  the 
authority  to  act  is  vested  in  the  Secretary  of  the 
Interior;  not  in  the  President  or  any  other  execu- 
tive officer.  Also,  it  may  not  be  amiss  here  to  advert 
briefly  to  the  general  policy  of  Congress  with  re- 
spect to  matters  of  this  kind.  During  earlier  times 
the  Indians  were  practically  confined  on  reserva- 
tions and  controlled  by  the  strong  arm  of  the 
Military.  The  President  as  "The  Great  White 
Father"  was  looked  to  as  the  protector  of  their  in- 
terests, and  was  charged  with  many  responsibilities 
and  duties  in  their  behalf.  Gradually,  by  specific 
statute  in  some  cases,  but  more  rapidly  within  com- 
paratively recent  time  by  general  legislation,  that 
responsibility  and  duty  has  been  lodged  elsewhere 
—notably  in  the  Secretary  of  the  Interior.  The 
policy  of  individualization  by  allotment  in  sev- 
eralty and  subsequent  dealings  with  the  property 
rights  created  thereby  has  been  a  matter  of  progres- 
sive evolution  by  successive  legislative  enactments. 
The  general  allotment  act  of  February  8,  1887  (24 
Stat.,  388) ,  on  which  most  of  our  Indian  "trust 
allotments"  are  founded,  directs  that  the  lands  al- 
lotted shall  be  held  in  trust  for  a  period  of  twenty- 
five  years,  at  the  expiration  of  which  a  patent  in 
fee  would  issue  to  the  allottee  or  his  heirs.  Evi- 
dently this  act  contemplated  that  the  allotments 
made   thereunder  should  remain   inalienable   and 


nontaxable  for  the  full  period  of  twenty-five  years, 
as  no  provision  is  to  be  found  in  that  act,  or  in  any 
contemporaneous  legislation,  under  which  that  pe- 
riod could  be  abridged  or  which  would  permit  of 
any  alienation  of  the  allotments  so  made.  Natur- 
ally many  of  the  original  allottees  died,  and  their 
heirs  having  allotments  in  their  own  names  were  in 
no  great  need  of  additional  lands.  They  did  need 
funds,  however,  with  which  to  improve  their  in- 
dividual holdings.  The  act  of  May  27,  1902,  re- 
lieved this  situation  by  permitting  the  heirs  to  sell, 
with  the  approval  of  the  Secretary  of  the  Interior. 
This  was  soon  found  to  be  insufficient.  Aged  and 
indigent  living  allottees,  having  no  inherited  inter- 
ests which  could  be  sold,  needed  funds  in  many 
cases  to  provide  the  common  necessities  of  life. 
Congress  again  came  to  the  rescue,  and  the  act 
of  March  1,  1907,  lodged  in  the  Secretary  of  the 
Interior,  authority  to  extend  relief  in  such  cases. 
Considerable  doubt,  confusion,  and  uncertainty 
seems  to  have  existed  as  to  the  matter  of  jurisdic- 
tion over  various  questions  pertaining  to  Indian 
allotments,  such  as  rights  of  possession  between 
conflicting  disputants  claiming  as  heirs.  Necessarily, 
this  involved  a  determination  of  the  rightful  heirs. 
McKay  v.  Kalyton  (204  U.S.,  658) ,  shows  that  in 
the  absence  of  legislation  by  Congress,  questions  of 
this  kind  are  not  primarily  cognizable  by  any  court, 
State,  or  federal.  The  act  of  June  25,  1910,  gives 
the  Secretary  of  the  Interior  exclusive  jurisdic- 
tion to  determine  the  heirs  of  deceased  Indian 
allottees  and,  in  effect,  it  also  practically  gives  that 
officer  jurisdiction  to  fully  administer  their  estates. 
The  logical  deduction  from  all  this  is  that  as  a 
matter  of  policy  Congress  intended  to  clothe  the 
Secretary  of  the  Interior  with  all  necessary  power 
to  act  in  matters  of  this  kind,  and,  as  said  by  the 
Supreme  Court  in  the  case  of  Levindale  Lead  and 
Zinc  Mining  Company  v.  Coleman  (241  U.S.,  432) , 
"a  statute  should,  if  possible,  be  construed  in  the 
light  of  its  obvious  policy." 

But  we  need  not  dwell  longer  on  the  external 
question  of  policy.  The  acts  themselves  contain 
sufficient  elements  on  which  the  decision  may  be 
founded.  Under  the  act  of  May  27,  1902,  with  the 
approval  of  the  Secretary  of  the  Interior  the  heirs 
of  any  deceased  Indian  "to  whom  a  trust  or  other 
patent  containing  restrictions  against  alienation" 
has  been  issued,  may  sell  the  allotment  of  the  de- 
cedent. The  act  of  March  1,  1907,  also  with  the  ap- 
proval of  the  Secretary  of  the  Interior  permits  "any 
noncompetent  Indian  to  whom  a  patent  contain- 
ing restrictions  against  alienation  has  been  issued 
for  an  allotment  of  land  in  severalty  under  any  law 
or  treaty,"  or  who  has  an  inherited  interest  in  any 
such  allotment,  to  sell,  etc.  Clearly  these  acts  in- 
clude   both    "trust"    and    "restricted"    allotments. 
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Where  an  act  says  under  any  law  or  treaty,  can  we 
disregard  that  plain  provision  by  holding  that  it 
applies  to  trust  allotments  only?  I  think  not.  The 
act  of  June  25,  1910,  but  confirms  the  authority 
previously  vested  in  the  Secretary  of  the  Interior  to 
approve  sales  of  Indian  allotments  by  providing 
that  the  sales  of  all  such  allotments,  "authorized 
by  this  or  any  other  act"  shall  be  under  such  rules 
and  regulations  as  that  officer  might  prescribe.  This 
act  goes  even  further  and  authorizes  the  Secretary  of 
the  Interior,  in  his  discretion,  to  issue  certificates 
of  competency  to  living  allottees  holding  "patents 
in  fee  with  restrictions  against  alienation,"  and  it 
is  further  expressly  declared  that  the  issuance  of 
such  certificate  shall  operate  to  remove  the  re- 
strictions. This  is  simply  analogous  to  the  author- 
ity previously  conferred  on  the  Secretary  of  the  In- 
terior by  the  act  of  May  8,  1906  (34  Stat.,  182) ,  to 
issue  patents  in  fee  to  competent  Indians  holding 
allotments  under  "trust  patents." 

I  am  not  unmindful  of  the  rule  of  construction 
that  special  legislation  is  not  usually  modified  by 
subsequent  general  law  unless  the  intent  so  to  do 
is  clear.  Here,  however,  the  intent  is  so  manifest 
that  I  find  no  difficulty  in  holding  that  the  allot- 
ments at  Fort  Hall  come  within  the  acts  of  May 
27,  1902,  March  1,  1907,  and  June  25,  1910,  supra, 
and  that  the  Secretary  of  the  Interior  has  authority 
under  those  acts  to  approve  sales  of  such  allot- 
ments, or  to  otherwise  remove  restrictions  against 
alienation  by  the  issuance  of  certificates  of  com- 
petency to  members  of  this  tribe  found  capable  of 
managing  their  own  affairs. 

Edwin  S.  Booth, 

Solicitor. 


Use  of  Proceeds  from  Leased 
Lands  on  Flathead  Reservation- 
Irrigation  Project 


October  22,  1921. 


M-6224 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


Some  questions  having  arisen  between  the  In- 
dian Service  and  the  Reclamation  Service  over  the 
use  of  proceeds  derived  from  leasing  lands  with- 
drawn for  reclamation  purposes  within  the  Flat- 
head Indian  Reservation,  Montana,  you  have  re- 
quested my  opinion  in  the  matter. 

This  reservation  was  created  by  treaty  dated  July 
16,    1855,  with   the  confederated   Flathead   Tribes 


(12  Stat.,  975) ,  and  remained  practically  intact 
until  the  passage  of  the  act  of  April  23,  1904  (35 
Stat.,  302) ,  which,  among  other  things,  provided 
for  a  survey  of  the  reservation,  allotments  in  sev- 
eralty to  the  Indians,  and  a  classification,  appraise- 
ment and  sale  of  the  unallotted  lands;  the  pro- 
ceeds from  the  latter  to  be  deposited  to  the  credit 
of  the  Flathead  Tribe.  Provision  was  also  made  for 
expending  a  part  of  such  proceeds  in  the  construc- 
tion of  irrigation  facilities  for  the  Indians.  The 
reservation  being  large,  comparatively,  and  the 
number  of  Indians  entitled  to  allotment  consid- 
erable, necessarily  some  delay  occurred  in  placing 
the  surplus  lands  on  the  market.  As  the  purchasers 
of  those  lands  were  required  to  pay  only  one-third 
of  the  appraised  value  in  cash,  at  the  time  of  sale, 
and  the  remainder  in  five  equal  annual  install- 
ments, the  prospect  of  early  receipt  of  funds  with 
which  to  construct  irrigation  facilities  did  not  ap- 
pear bright.  The  need  for  reasonably  prompt  ac- 
tion in  this  respect  becoming  somewhat  urgent, 
Congress  by  the  act  of  April  30,  1908  (35  Stat., 
70-83) ,  advanced  $50,000  for  the  purpose  of  mak- 
ing preliminary  surveys,  plans,  and  estimates  of  an 
irrigation  system  to  supply  water  to  both  allotted 
and  unallotted  irrigable  lands  within  this  reserva- 
tion. Reimbursement  of  the  appropriation  so  made 
was  to  be  had  "from  the  proceeds  derived  from  the 
sale  of  the  lands  within  said  reservation"— i.e., 
tribal  funds.  It  soon  developed  that  successful  irri- 
gation here  would  require  storage  and  section  22 
of  the  act  of  March  3,  1909  (35  Stat.,  795)  author- 
ized the  Secretary  of  the  Interior  to  reserve  from 
entry,  sale,  or  other  disposal,  any  lands  within  the 
Flathead  Reservation  valuable  chiefly  for  power 
or  reservoir  purposes.  Under  this,  comparatively 
large  areas  (approximating  50,000  acres  in  the 
aggregate) ,  have  been  withdrawn  for  such  pur- 
poses. Subsequent  detailed  surveys,  and  changes  in 
plans,  indicating  that  some  of  these  lands  were  not 
suitable  for  the  purposes  for  which  withdrawn,  or 
would  not  be  needed,  the  withdrawals,  in  some 
instances,  were  vacated  and  the  lands  restored  to 
their  former  status. 

Various  Indian  appropriation  acts  between  April 
30,  1908,  and  May  18,  1916,  appropriated  large 
additional  sums,  aggregating  over  $1,500,000,  for 
continuing  the  construction  of  these  irrigation 
works;  all  made  reimburseable  out  of  Indian  tribal 
moneys  received  from  the  sale  of  surplus  lands.  As 
many  of  the  Flathead  allottees  received  no  irrigable 
land  in  allotment,  for  this  and  doubtless  other 
good  and  sufficient  reasons,  Congress  decided  to 
shift  the  burden  of  the  costs  of  this  irrigation  work 
from  the  tribal  fund  to  the  individual  owners  of 
the  land  benefited.  Accordingly,  the  act  of  May 
18,    1916    (39   Stat.,    139-141),    directed    that    the 
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tribal  funds  theretofore  covered  into  the  Treasury 
of  the  United  States  in  partial  reimbursement  of 
the  appropriations  made  for  constructing  these  irri- 
gation systems  should  again  be  placed  to  the  credit 
of  the  Flathead  Tribe,  and  the  Secretary  of  the 
Interior  was  directed  to  apportion  the  cost  of  such 
work,  on  a  per  acre  basis,  against  the  lands  bene- 
fited, in  such  manner  that  each  acre  of  land  would 
bear  its  proper  proportionate  part  of  the  cost  of 
the  system  through  which  irrigated. 

The  record  now  before  me  indicates  that  some 
of  the  the  areas  within  this  reservation  withdrawn 
as  power  and  reservoir  sites  have  been  leased  from 
time  to  time  for  agricultural  and  grazing  purposes. 
The  revenue  derived  therefrom  has  usually  been 
treated  as  tribal  funds  and  deposited  to  the  credit 
of  the  Flathead  Tribe.  Some  13,320,  however,  re- 
ceived by  the  Reclamation  Service  from  such  a 
lease  of  "the  McConnell  Reservoir  Site"— since 
abandoned— has  been  covered  into  the  reclamation 
fund  "to  the  credit  of  the  Flathead  Project."  Au- 
thority for  so  doing  is  given  as  an  item  in  the 
sundry  civil  act  of  July  19,  1919  (41  Stat.,  163— 
202) ,  which  reads: 

"The  proceeds  heretofore  or  hereafter  re- 
ceived from  the  lease  of  any  lands  reserved  or 
withdrawn  under  the  reclamation  law  or  from 
the  sale  of  the  products  therefrom  shall  be 
covered  into  the  reclamation  fund;  and  where 
such  lands  are  affected  by  a  reservation  or 
withdrawal  under  some  other  law,  the  pro- 
ceeds from  the  lease  of  land  and  the  sale  of 
products  therefrom  shall  likewise  be  covered 
into  the  reclamation  fund  in  all  cases  where 
such  lands  are  needed  for  the  protection  or 
operation  of  any  reservoir  or  other  works  con- 
structed under  the  reclamation  law,  and  such 
lands  shall  be  and  remain  under  the  jurisdic- 
tion of  the  Secretary  of  the  Interior." 

Looking  to  this  alone  and  placing  a  broad  or 
even  a  literal  construction  thereon  it  would  appear 
that  the  funds  derived  from  leasing  any  lands 
withdrawn  for  reclamation  purposes  are  to  be  cov- 
ered into  the  reclamation  fund,  regardless  of  the 
prior  status  of  such  land.  Other  considerations, 
however,  must  not  be  overlooked.  We  are  here 
dealing  with  an  Indian  reservation  created  by 
treaty.  In  the  act  of  April  23,  1904,  Congress  not 
only  recognized  the  right  of  the  Indians  to  the 
proceeds  derived  from  a  sale  of  their  lands  but  also 
expressly  disclaimed  any  intention  on  the  part  of 
the  United  States  to  buy  any  of  said  lands  (except 
Sees.  16  and  36) ,  or  to  guarantee  to  find  any  pur- 
chasers therefor,  it  simply  being  the  intention  that 
the  Government  would  act  as  trustee  for  the  In- 


dians in  the  disposal  of  their  property  for  their 
benefit  (33  Stat.,  305) .  Under  circumstances  some- 
what similar  the  Supreme  Court  has  recognized  not 
only  the  right  of  the  cestui  que  trust  to  the  pro- 
ceeds derived  from  a  sale  of  the  lands,  but  also  to 
any  revenue  derived  therefrom  while  in  the  hands 
of  the  trustee.  Ash  Sheep  Company  v.  United 
States   (262  U.S.,  159) . 

Again,  the  irrigation  systems  on  the  Flathead 
Reservation  do  not  constitute  a  "reclamation 
project"  per  se  as  contemplated  by  the  reclama- 
tion act  and  the  amendments  thereto.  This  remains 
true  even  though  a  large  part  of  the  irrigable  lands 
under  the  Flathead  systems  has  now  passed  from 
Indian  ownership  and  even  though  the  engineering 
work,  as  a  matter  of  convenience  or  otherwise,  is 
being  handled  by  the  Reclamation  Service.  Prac- 
tically all  appropriations  in  behalf  of  this  work  are 
found  in  the  Indian  appropriation  acts,  while  ap- 
propriations for  our  reclamation  projects  are  usu- 
ally carried  in  the  sundry  civil  acts.  The  item 
found  in  the  sundry  civil  act  of  July  19,  1919, 
therefore,  is  to  be  regarded  as  relating  primarily 
to  "reclamation  projects"  rather  than  to  Indian 
irrigation  projects,  unless  the  intent  to  include  the 
latter  is  clear.  Here  such  an  intent  is  by  no  means 
manifest,  and  the  printed  hearings  on  the  sundry 
civil  bill  which  resulted  in  the  act  of  July  19,  1919, 
indicate  that  the  committee  having  charge  of  this 
bill  did  not  have  in  mind  that  the  item  referred  to 
included  lands  within  Indian  reservations  (House 
Hearings,  Sundry  Civil  Bill,  1920,  vol.  1,  p.  629) . 

Turning;  again  to  the  act  of  May  18,  1916  supra, 
we  find  that  after  shifting  the  burden  of  the  irri- 
gation work  from  the  tribal  fund  to  the  individual 
landowners  benefited  Congress  expressly  declared 
that— 

"The  cost  of  constructing  the  irrigation  sys- 
tems to  irrigate  allotted  lands  of  the  Indians 
on  these  reservations  shall  be  reimbursed  to 
the  United  States  as  hereinbefore  provided, 
and  no  further  reimbursements  from  the  tribal 
funds  shall  be  made  on  account  of  said  irriga- 
tion works  except  that  all  charges  against  In- 
dian allottees  or  their  heirs  herein  authorized, 
unless  otherwise  paid,  may  be  paid  from  the 
individual  shares  in  the  tribal  funds,  when  the 
same  is  available  for  distribution,  in  the  dis- 
cretion of  the  Secretary  of  the  Interior." 

If  by  diversion  to  the  reclamation  fund  we  fore- 
stall an  accretion  that  would  otherwise  go  to  the 
Indian  tribal  fund  we  clearly  run  counter  to  this 
plain  provision  of  the  act  of  May  18,  1916.  From  a 
practical  standpoint  it  makes  but  little  difference 
whether  we  take  a  given  sum  from  the  tribal  fund 
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and  apply  it  to  the  irrigation  work,  or  divert  for 
such  purposes  a  similar  sum  to  which  the  Indians 
are  entitled,  before  it  reaches  their  hands.  Con- 
gress has  expressly  directed  that  this  should  not  be 
done.  The  Supreme  Court  in  the  Nice  case  (241 
U.S.,  591),  says  that  "legislation  affecting  the  In- 
dians is  to  be  construed  in  their  interests,  and  a 
purpose  to  make  a  radical  departure  is  not  lightly 
to  be  inferred."  Again,  "words  in  a  statute,  al- 
though general,  must  be  read  in  the  light  of  the 
statute  as  a  whole  and  with  due  regard  to  the 
situation  in  which  they  are  to  be  applied."  These 
views  do  not  lead  to  the  conclusion  that  a  general 
provision  found  in  the  sundry  civil  act  of  July  19, 
1919,  which,  although  admittedly  broad,  is  to  be 
construed  as  depriving  the  Indians  of  a  valuable 
tribal  resource.  As  previously  shown,  the  aggre- 
gate area  within  the  Flathead  Indian  Reservation 
withdrawn  "for  reclamation  purposes"  is  large. 
Some  of  these  lands  may  contain  valuable  tribal 
assets  such  as  mineral  or  timber.  Are  these  re- 
sources lost  to  the  Indians  by  inclusion  of  their 
lands  in  power  and  reservoir  sites,  in  the  absence 
of  an  express  declaration  by  Congress  to  that  effect? 
I  think  not.  Again,  when  we  credit  the  revenue 
derived  from  any  of  these  lands  to  "the  Flathead 
Irrigation  Project"  we;  not  only  deplete  the  tribal 
fund  to  that  extent  but  we  also  relieve  the  white 
land  owners  under  the  project,  in  part,  from  pay- 
ing their  proportionate  share  of  the  costs  of  the 
work.  In  other  words,  the  white  man  is  being 
benefited  at  the  expense  of  the  Indian.  This  is  con- 
trary to  the  intent  of  the  legislation  dealing  with 
this  matter,  which  clearly  contemplates  that  the 
cost  of  each  system  shall  fall  equally  on  the  shoul- 
ders of  the  individual  landowners  thereunder,  both 
Indian  and  white. 

I  find  no  difficulty  therefore  in  holding  that  the 
general  item  found  in  the  sundry  civil  act  of  July 
19,  1919,  supra,  does  not  include  revenue  derived 
from  leasing  lands  withdrawn  for  reclamation  pur- 
poses in  the  Flathead  Indian  Reservation,  Mon- 
tana. 

As  to  the  question  of  jurisdiction  over  such 
lands— whether  to  be  exercised  by  the  Reclamation 
Service  or  the  Indian  Service— this  is  a  matter  of 
administrative  control  on  which  I  see  no  need  for 
expressing  an  opinion.  Both  bureaus  are  subject 
to  the  supervision  of  the  Secretary  of  the  Interior, 
and  in  the  absence  of  some  controlling  statute, 
which  I  do  not  find,  the  matter  of  jurisdiction 
rests  in  the  sound  discretion  of  the  administrative 
officers  of  this  Department. 

Edwin  S.  Booth, 

Solicitor. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

Two  questions  presented  by  the  Commissioner 
of  Indian  Affairs  relating  to  wills  by  allottees  of 
the  Chippewa  Tribe  have  been  referred  to  me  for 
opinion,  viz: 

1.  Does  the  approval  of  a  will  by  the  Secre- 
tary, devising  Indian  lands  held  under  the 
Treaty  of  September  30,  1854,  entirely  remove 
the  restrictions  therefrom  or  does  the  land  con- 
tinue in  trust  after  such  approval  the  same  as 
in  case  of  a  trust  patent  as  provided  in  the  Act 
of  February  14,  1913   (37  Stats.  L.,  678)? 

2.  Where  a  will  is  approved  by  the  Secretary 
held  under  a  patent  issued  in  pursuance  of  the 
Treaty  of  September  30,  1854,  is  the  office  jus- 
tified in  collecting  a  fee  the  same  as  in  case  of 
trust  patent  lands  under  existing  law? 

Allotments  to  these  Indians  carry  restrictions 
against  alienation  without  the  consent  of  the  Pres- 
ident (10  Stats.,  1110),  and  fall  within  that  class 
known  as  "restricted  fee"  as  distinguished  from 
"trust  allotments."  The  essential  difference  be- 
tween these  two  kinds  of  allotments  was  pointed 
out  in  my  prior  opinion  of  September  29,  1921,  re- 
lating to  allottees  of  the  Port  Hall  Reservation, 
Idaho  (M.  5615),  wherein  it  was  held  that  the 
Secretary  of  the  Interior  under  authority  found  in 
the  acts  of  May  27,  1902  (32  Stats.,  275) ,  March  1, 
1907  (34  Stats.,  1018) ,  and  June  25,  1910  (36  Stats., 
855) ,  has  the  power  to  approve  sales  or  to  other- 
wise remove  the  restrictions  against  alienation  of 
both  these  classes  of  allotments.  While  my  prior 
opinion  did  not  specifically  mention  the  subject 
of  wills  by  Indians,  yet  under  date  of  October  8, 
1921,  the  Commissioner  of  Indian  Affairs  was  in- 
structed that  the  prior  ruling  is  sufficiently  broad 
to  include  the  disposal  of  Indian  property  by  will 
as  well  as  by  any  other  form  of  alienation.  Legisla- 
tion germane  to  the  subject-matter  shows  this  con- 
clusively. With  the  approval  of  the  Secretary  of  the 
Interior  and  under  such  rules  and  regulations  as 
that  officer  may  prescribe,  any  Indian  of  the  age 
of  twenty-one  years  or  over  was  permitted,  by  sec- 
tion 2  of  the  act  of  June  25,  1910,  supra,  to  dispose 
of  his  allotment  by  will  "prior  to  the  expiration  of 
the  trust  period  and  before  the  issuance  of  a  fee 


22 


Department  of  the  Interior 


October  29,  1921 


simple  patent."  Experience  soon  demonstrated  that 
this  was  not  sufficiently  broad  in  that  it  apparently 
applied  to  "trust  allotments"  only  but  did  not  in- 
clude those  large  number  of  Indian  allotments  held 
under  "restricted  fee  patents."  Again,  the  power  to 
so  convey  was  confined  to  the  testator's  individual 
allotment  and  did  not  extend  to  any  inherited 
land,  money,  or  other  of  his  property  over  which 
the  Government  retained  control.  I  understand 
also  that  it  was  early  ruled  administratively  that 
the  approval  of  an  Indian's  will  terminated  the 
restrictions  against  alienation— a  result  not  always 
to  be  desired— although  on  what  theory  that  ruling 
was  based  is  not  altogether  clear.  True,  disposal  by 
will  is  a  form  of  alienation  in  that  the  law  recog- 
nizes but  two  primary  methods  by  which  real- 
property  can  be  lost  or  acquired,  namely,  "by  de- 
scent" and  "by  purchase."  Acquisition  under  a  will 
not  being  by  descent  necessarily  it  falls  within  the 
only  remaining  class,  by  purchase.  To  that  extent 
at  least  it  constitutes  a  form  of  alienation.  This 
being  so,  and  the  "alienation"  of  an  Indian's  allot- 
ment usually  carrying  with  it  removal  of  restric- 
tions against  further  alienation,  ordinarily  it  would 
follow  that  property  acquired  under  an  Indian  will 
would  come  into  the  hands  of  the  beneficiary  free 
from  the  restrictions.  Against  this,  however,  rests 
the  fundamental  rule  of  law  that  an  individual  can 
convey  no  greater  title  to  property  than  he  himself 
has.  Hence,  an  Indian  allottee  could  convey  by  will 
to  his  beneficiary  no  greater  title  than  the  Indian 
testator  himself  possessed,  whether  that  be  a  "trust" 
or  a  "restricted  fee."  Clearly  it  was  within  the 
power  of  the  approving  officer,  if  he  chose  to  exer- 
cise it,  to  stipulate  by  regulation  or  otherwise  that 
his  approval  of  an  Indian's  will  should  not  operate 
to  remove  the  restrictions  or  to  ripen  the  trust  or 
restricted  title  into  an  absolute  fee.  Further  dis- 
cussion along  this  line,  however,  has  become  aca- 
demic, for  by  the  act  of  February  14,  1913  (37  Stat., 
678) ,  Congress  amended  section  2  of  the  act  of 
June  25,  1910,  so  as  to  read  (pertinent  parts  only 
reproduced)  — 

That  any  persons  of  the  age  of  twenty-one 
years  having  any  right,  title,  or  interest  in  any 
allotment  held  under  trust  or  other  patent 
containing  restrictions  on  alienation  or  indi- 
vidual Indian  moneys  or  other  property  held 
in  trust  by  the  United  States  shall  have  the 
right  prior  to  the  expiration  of  the  trust  or 
restrictive  period,  and  before  the  issuance  of  a 
fee  simple  patent  or  the  removal  of  restric- 
tions, to  dispose  of  such  property  by  will,  in 
accordance  with  regulations  to  be  prescribed 
by    the    Secretary    of    the    Interior:    Provided, 


however,  That  no  will  so  executed  shall  be 
valid  or  have  any  force  or  effect  unless  and 
until  it  shall  have  been  approved  by  the  Sec- 
retary of  the  Interior:  Provided  farther,  That 
the  Secretary  of  the  Interior  may  approve  or 
disapprove  the  will  either  before  or  after  the 
death  of  the  testator. 

Provided  further,  That  the  approval  of  the 
will  and  the  death  of  the  testator  shall  not  op- 
erate to  terminate  the  trust  or  restrictive  pe- 
riod, but  the  Secretary  of  the  Interior  may,  in 
his  discretion,  cause  the  lands  to  be  sold  and 
the  money  derived  therefrom,  or  so  much 
thereof  as  may  be  necessary,  used  for  the  bene- 
fit of  the  heir  or  heirs  entitled  thereto,  remove 
the  restrictions,  or  cause  patent  in  fee  to  be 
issued  to  the  devisee  or  divisees,  and  pay  the 
moneys  to  the  legatee  or  legatees,  either  in 
whole  or  in  part  from  time  to  time  as  he  may 
deem  advisable,  or  use  it  for  their  benefit. 

Analyzing  this  inversely,  it  is  clear  that  the  ap- 
proval of  an  Indian's  will  does  not  terminate  the 
trust  or  restricted  period;  that  the  Secretary  of  the 
Interior  has  the  power  to  approve  or  disapprove, 
and  that  this  power  extends  to  both  classes  of  allot- 
ments, whether  held  under  trust  or  restricted  fee 
patents.  I  am  of  the  opinion,  therefore,  that  the 
Secretary  of  the  Interior  has  authority  to  approve 
or  disapprove  wills  by  members  of  the  Chippewa 
Tribe  holding  allotments  under  the  treaty  of  Sep- 
tember 30,  1854,  supra,  and  that  the  approval  of 
such  wills  does  not  remove  the  restrictions  against 
alienation. 

In  passing  it  may  be  noted  that  none  of  the 
supplemental  legislation  found  in  the  acts  of  May 
27,  1902,  March  I,  1907,  June  25,  1910,  supra,  or  in 
any  amendments  thereto,  in  express  terms  either 
curtails  or  enlarges  any  power  previously  vested 
in  the  President  over  matters  of  this  kind,  but  as 
more  fully  pointed  out  in  my  prior  opinion  these 
acts  do  clothe  the  Secretary  of  the  Interior  with  all 
necessary  authority  to  act  in  the  premises,  thus  to 
some  extent  at  least  relieving  an  over  burdened 
officer  of  detailed  duties  which  have  doubtless  long 
since  become  onerous. 

As  to  the  matter  of  fees,  this  is  controlled  by 
legislation  found  in  the  acts  of  May  18,  1916  (39 
Stat.,  127),  and  February  14,  1920  (41  Stat.,  408, 
413),  in  the  latter  of  which  the  Secretary  of  the 
Interior  is  authorized  to  collect  certain  fixed  fees 
for  determining  "the  heirs  to  any  trust  or  restricted 
Indian  property"  or  on  approval  by  said  Secretary 
"of  any  will  covering  such  trust  or  restricted  prop- 
erty." Needless  of  course,  to  add,  on  approval  by 
the  Secretary  of  the  Interior  of  a  Chippewa  allot- 
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tee's  will  the  fees  provided  by  law  then  become  due 
and  collectible. 

Edwin  S.  Booth, 

Solicitor. 


Flathead— Penalty  Against 
Land  Owners 


M-6376 


November  15,  1921. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  the  question 
whether  an  interest  or  money  penalty  can  be  as- 
sessed against  land  owners  under  the  irrigation 
systems  on  the  Flathead  Indian  Reservation,  Mon- 
tana, where  stated  charges  are  not  paid  as  and 
when  due. 

This  arises  in  connection  with  an  item  found  in 
the  Indian  appropriation  act  of  February  14,  1920 
(41  Stat.,  409) ,  which  reads: 

The  Secretary  of  the  Interior  is  hereby  au- 
thorized and  directed  to  require  the  owners  of 
irrigable  land  under  any  irrigation  system 
heretofore  or  hereafter  constructed  for  the 
benefit  of  Indians  and  to  which  water  for  irri- 
gation purposes  can  be  delivered  to  begin  par- 
tial reimbursement  of  the  construction  charges, 
where  reimbursement  is  required  by  law,  at 
such  times  and  in  such  amounts  as  he  may 
deem  best;  all  payments  hereunder  to  be  cred- 
ited on  a  per  acre  basis  in  favor  of  the  land  in 
behalf  of  which  such  payments  shall  have  been 
made  and  to  be  deducted  from  the  total  per 
acre  charge  assessable  against  said  land. 

Tentative  regulations  covering  partial  repayment 
of  the  construction  charge  by  land  owners  under 
the  systems  on  the  Flathead  Indian  Reservation 
are  before  me,  wherein  after  stating  the  sum  per 
acre  to  be  paid  annually,  the  following  appears: 

*  *  *  and  to  all  charges  not  paid  on  the 
due  date  there  shall  be  added  a  penalty  of  one 
per  centum  thereof  and  a  like  penalty  of  one 
per  centum  on  the  first  day  of  each  month 
thereafter  so  long  as  such  default  shall  con- 
tinue, and  no  water  shall  be  delivered  to  any  of 
said  land  while  any  such  charge  or  portion 
thereof  remains  due  and  unpaid  for  one  year. 


All  principal  sums  paid  hereunder,  exclud- 
ing penalties,  will  be  credited  upon  the  con- 
struction charge  per  irrigable  acre  hereafter 
to  be  announced  by  public  notice. 

It  should  be  noted  that  the  statute  referred  to 
does  not  in  specific  terms  authorize  the  addition  of 
interest  or  the  imposition  of  a  money  penalty  for 
failure  to  promptly  pay,  hence  we  must  look  to 
such  other  legislation  as  may  be  germane  to  the 
subject  matter.  The  penalties  suggested  are  doubt- 
less founded  on  section  3  of  the  act  of  August  13, 
1914  (38  Stat.,  686) ,  as  they  are  identical  with  the 
penalties  imposed  thereby  on  delinquent  land 
owners  under  reclamation  projects.  As  pointed  out 
in  my  opinion  of  October  22,  1921  (M  6224) ,  how- 
ever, the  irrigation  systems  on  the  Flathead  Indian 
Reservation  do  not  constitute  a  reclamation 
project  as  contemplated  by  the  reclamation  act  of 
June  17,  1902  (32  Stat.,  388),  and  the  amend- 
ments thereto.  The  question  now  before  me  being 
of  a  somewhat  different  nature,  necessitates  a  fur- 
ther discussion  of  the  situation,  and  particularly 
as  to  the  essential  difference  between  a  reclama- 
tion project  and  an  Indian  irrigation  project. 

A  reclamation  project  is  one  constructed  pri- 
marily out  of  funds  received  from  the  sale  of  pub- 
lic lands  in  certain  states,  the  cost  of  each  project 
to  be  assessed  against  the  property  benefited 
thereby,  which  cost  as  and  when  paid  could  again 
be  used  for  the  construction  of  other  works,  thus  in 
effect  creating  a  "revolving  fund"  for  use  in  con- 
structing works  of  this  kind,  which  fund  was  not 
subject  to  diminution  for  the  benefit  of  any  one 
project  nor  to  increase  by  way  of  interest.  Swigart 
v.  Baker  (229  U.S.,  187,  197) .  Indian  irrigation 
projects,  however,  are  on  an  essentially  different 
basis.  From  time  to  time  and  beginning  at  an  early 
date,  Congress  has  appropriated  comparatively 
large  sums  for  use  in  constructing  irrigation  facili- 
tie  for  the  benefit  of  Indians.  Frequently  these  ap- 
propriations were  of  general  application,  without 
reference  to  the  particular  place  of  use  and,  during 
earlier  times  at  least,  were  purely  gratuitous,  reim- 
bursement not  being  required.  The  act  of  August 
1,  1914  (38  Stat.,  583),  did  change  this  policy  at 
least  to  the  extent  of  requiring  reimbursement 
where  the  Indians  have  adequate  funds  with  which 
to  repay.  With  these  general  statutes,  however,  we 
are  not  now  directly  concerned  other  than  to  ob- 
serve that  none  of  them  provide  for  the  collection 
of  interest  on  the  advancements  made  by  Congress 
in  behalf  of  such  work. 

Other  sundry  acts  dealing  with  particular  tribes 
or  reservations  required  reimbursement  of  the  ap- 
propriations made  for  irrigation  work,  either  from 
tribal  moneys  or  from  the  sale  of  unallotted  tribal 


24 


Department  of  the  Interior 


November  15,  1921 


lands,  which  in  the  final  analysis  means  the  same 
thing.  Among  this  class  of  "projects"  we  find  the 
irrigation  systems  on  the  Flathead  Indian  Reserva- 
tion, for  the  construction  of  which  prior  to  May 
18,  1916,  Congress  advanced  some  $1,875,000.00. 
Inclusive  of  and  subsequent  to  that  date  additional 
sums  aggregating  $2,650,000.00  were  made  available 
for  similar  use.  Before  considering  the  manner  of 
reimbursement,  it  may  be  well  to  mention  here 
that  the  unallotted  lands  in  this  reservation  having 
been  opened  to  public  entry  (36  Stat.,  2494) ,  we 
must  deal  with  two  classes  of  land  owners  under 
these  systems— Indian,  and  other  than  Indian,  the 
latter  for  the  sake  of  brevity  being  referred  to  as 
"whites."  The  acts  in  which  the  various  appropria- 
tions for  this  work  are  to  be  found  are  all  "In- 
dian appropriation  acts,"  hence  these  systems  or 
projects  retain  their  essential  characteristic  as  an 
Indian  irrigation  project  even  though  a  large  part 
of  the  irrigable  area  thereunder  has  passed  into 
private  ownership. 

Prior  to  May  18,  1916,  reimbursement  of  the  cost 
of  those  irrigation  systems  assessable  against  the 
land  in  Indian  ownership  was  to  be  had  from  the 
tribal  fund,  and  the  act  of  May  29,  1908  (35  Stat., 
444-449) ,  required  white  land  owners  to  repay  their 
proper  proportionate  part  of  the  cost  of  such  work, 
in  addition  to  paying  the  appraised  value  of  the 
land  itself.  As  observed  in  my  prior  opinion,  many 
allottees  within  this  reservation  received  no  irriga- 
ble lands  in  allotment,  yet  their  prospective  share 
of  the  tribal  fund  was  continually  being  hypothe- 
cated and  depleted  in  order  to  reimburse  the  cost 
of  the  irrigation  systems,  to  the  substantial  benefit 
of  their  more  fortunate  brethren  who  perchance 
did  obtain  allotments  within  the  irrigable  areas. 
Finding  this  inequitable  and  possibly  for  other 
good  reasons  as  well,  Congress  decided  to  shift  the 
entire  burden  to  the  shoulders  of  the  individuals 
benefited,  both  Indian  and  white.  This  was  done 
by  the  act  of  May  18,  1916  (39  Stat.,  139,  et  seq.) , 
which  not  only  directed  that  the  tribal  funds  there- 
tofore covered  into  the  Treasury  of  the  United 
States  in  partial  reimbursement  of  the  cost  of  this 
work  should  again  be  placed  to  the  credit  of  the 
Flathead  tribe,  but  also  directed  the  Secretary  of 
the  Interior  to  apportion  the  cost  of  this  work  on  a 
per  acre  basis  against  the  lands  benefited  in  such 
manner  that  each  acre  of  irrigable  land  would  bear 
its  proportionate  part  of  the  total  cost  of  the  sys- 
tem through  which  irrigated.  It  is  significant  here 
also  to  note  that  none  of  these  acts  relating  spe- 
cifically to  the  Flathead  Reservation  requires  the 
payment  of  interest  on  the  advancement  made  in 
behalf  of  the  irrigation  work,  hence,  under  these 
acts  the  ultimate  amount  to  be  repaid  to  the  Gov- 


ernment   is    the    amount    actually    expended— no 
more  nor  no  less. 

I  am  not  unmindful  of  course  of  the  broad 
powers  conferred  on  the  Secretary  of  the  Interior 
to  require  repayment  of  these  expenditures  "at 
such  times  and  in  such  amounts  as  he  may  deem 
best,"  nor  of  the  familiar  rule  of  construction  that 
in  case  of  doubt,  that  doubt  is  to  be  resolved  in 
favor  of  the  Government.  We  must  recognize  the 
fact,  however,  that  administrative  officers  are  with- 
out power  to  alter  or  amend  existing  law  (Morrill 
v.  Jones,  106  U.S.,  467) ,  and  unless  the  law  clearly 
authorizes  the  addition  of  an  interest  or  money 
penalty  for  failure  to  pay,  then  such  can  not  be 
imposed.  As  to  resolving  doubts  in  favor  of  the 
Government,  where  the  Indians  are  concerned,  the 
Supreme  Court  has  said: 

But  in  the  Government's  dealings  with  the 
Indians  the  rule  is  exactly  the  contrary.  The 
construction,  instead  of  being  strict,  is  liberal; 
doubtful  expressions,  instead  of  being  resolved 
in  favor  of  the  United  States,  are  to  be  resolved 
in  favor  of  a  weak  and  defenseless  people,  who 
are  wards  of  the  nation,  and  dependent  wholly 
upon  its  protection  and  good  faith.  This  rule 
of  construction  has  been  recognized,  without 
exception,  for  more  than  a  hundred  years  and 
has  been  applied  in  tax  cases.  (Choate  v. 
Trappe.   224  U.S.   665-675). 

Nor  do  I  find  sufficient  legal  grounds  for  dis- 
criminating between  Indian  land  owners  and  white 
land  owners  under  this  irrigation  project.  They 
stand  equally  on  the  same  footing,  with  respect  to 
repayment  of  the  cost  of  this  work;  each  acre  of 
irrigable  land,  regardless  of  ownership  to  bear  its 
proper  proportionate  part  of  the  total  cost  of  the 
work. 

From  a  practical  standpoint,  of  course,  it  makes 
but  little  difference  to  individual  land  owners 
whether  we  term  an  additional  money  charge  as 
"interest"  or  as  a  "penalty."  The  effect  is  the  same, 
but  as  to  penalties  equity  finds  these  still  more 
abhorrent.  Unless  clearly  authorized  by  law  they 
can  not  be  imposed,  and  where  the  law  fixes  one 
penalty,  the  parties  concerned  even  by  agreement 
can  not  substitute  another.  As  to  penalties  against 
the  land  in  white  ownership,  the  act  of  May  29, 
1908,  supra,  subjects  the  entry  and  water  right  ap- 
plication of  such  land  owners  to  cancellation  for 
failure  to  promptly  pay  the  charges  when  due,  to- 
gether with  a  forfeiture  of  all  sums  previously  paid. 
Under  the  act  of  May  18,  1916,  delivery  of  water 
to  any  tract  may  be  refused  where  the  land  owner 
the  discretion  of  the  Secretary  of  the  Interior  the 
fails  to  pay  the  charges  as  and  when  due,  or,  in 
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amount  due  can  be  collected  by  a  suit  as  for  money 
owed.  These  are  the  penalties  provided  by  law  and 
I  find  no  authority  for  the  substitution  of  other 
therefor.  If  these  penalities  are  too  hard,  unjust  or 
unsatisfactory,  the  matter  is  one  for  further  con- 
sideration by  Congress. 

It  follows  of  course  that  the  question  presented 
is  answered  in  the  negative. 

Edwin  S.  Booth, 

Solicitor. 


Crow- 
Additional  Allotments- 
Disposition 


M-5805 


November  22,  1921. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

Big  Lark,  Crow  allottee  No.  1541,  died  October 
23,  1920,  leaving  a  will  in  which,  among  other 
things,  she  devised  the  allotment  previously  made 
to  her  on  the  Crow  Reservation,  Montana,  together 
with  all  inherited  lands  of  which  she  died  pos- 
sessed, to  her  three  sons  equally.  To  this  clause 
in  her  will  the  testatrix  appended  the  following: 

"And  this  shall  include  any  and  all  further 
land  which  I  may  be  allotted  on  this  reserva- 
tion at  any  future  time." 

Some  question  having  arisen  as  to  this  provision, 
you  have  requested  my  opinion  on  the  questions 
(1)  whether  the  decedent  is  entitled  to  an  addi- 
tional allotment  as  a  member  of  the  Crow  Tribe, 
and  (2)  if  so,  whether  she  could  dispose  of  such 
"expectancy"  by  will. 

For  a  long  time  it  has  been  the  uniform  rule 
of  this  Department  that  a  deceased  Indian  is  not 
ordinarily  entitled  to  an  allotment  of  land  in  sev- 
eralty unless  a  selection  of  the  lands  wanted  was 
made  prior  to  death  (14  L.D.,  463,  17  L.D.,  142, 
30  L.D.,  532,  35  L.D.,  146,  40  L.D.,  4,  42  L.D.,  446, 
and  45  L.D.,  568) .  The  necessity  for  some  such  rule 
is  apparent.  By  sundry  acts  from  time  to  time  Con- 
grass  has  directed  that  allotments  in  severalty  be 
made  to  the  Indians  of  designated  reservations. 
These  acts  usually  carry  no  special  provision  with 
reference  to  allotments  to  deceased  members  of  the 
respective  tribes.  So  also  the  general  allotment  act 
of  February  8,  1887  (24  Stat.,  388),  contains  no 
legislative  direction  controlling  this  matter.  Hence, 


if  we  recognize  the  right  to  an  allotment  of  an 
Indian  who  died  a  week  previous  to  a  fixed  event, 
we  should  recognize  a  similar  right  in  one  who  died 
a  year  previous  to  that  event,  ten  years  previously, 
and— ad  infinitum.  Manifestly  no  such  rule  could 
obtain.  Accordingly,  it  was  administratively  deter- 
mined at  an  early  date  that  the  right  of  an  Indian 
to  participate  in  a  prospective  distribution  of  tribal 
land  is  but  a  mere  "float,"  an  inchoate  right  only, 
vesting  in  members  of  the  tribe  no  such  right  as 
would  in  case  of  death,  descend  to  his  heirs  un- 
less a  selection  of  the  land  wanted  was  made  prior 
to  death.  In  other  words,  in  the  absence  of  some 
controlling  legislation  to  the  contrary,  death  ipso 
facto  terminated  the  right  unless  the  conditions 
stated  had  previously  been  fulfilled.  That  rule  is 
not  only  well  founded  but  it  has  been  so  recog- 
nized and  upheld  by  the  courts.  United  States  v. 
Laroque    (198  Fed.,  645;  affirmed  239  U.S.  62) . 

With  these  general  observations  in  mind  we  take 
up  the  situation  with  respect  to  the  Crows.  The 
reservation  created  originally  for  these  Indians  by 
the  treaty  of  May  7,  1868  (15  Stat.,  649) ,  has  been 
successfully  reduced  by  three  substantial  "cessions" 
made  under  the  acts  of  April  11,  1882  (22  Stat., 
42) ,  March  3,  1891  (26  Stat.,  989-1039) ,  and  April 
27,  1904  (33  Stat.,  532) .  Each  of  these  provided 
for  allotments  in  severalty  to  the  Indians,  and  a 
disposal  of  the  unallotted  lands  under  our  public 
land  laws.  Upwards  of  2,500  members  of  the  Crow 
Tribe  have  previously  been  allotted  something 
over  500,000  acres  of  land,  but  the  diminished  re- 
serve still  contains  over  1,500,000  acres  of  unallot- 
ted tribal  land.  During  the  61st  Congress  bills  were 
introduced  looking  to  the  opening  to  public  entry 
of  this  remainder  (Senate  3373  and  H.R.  1246). 
To  such  action  the  Indians  were  bitterly  opposed 
and  their  opposition  was  finally  voiced  in  such  an 
effective  manner  that  a  counter  measure  was  pro- 
posed (Senate  6995,  same  session) .  Under  the  latter 
the  remaining  tribal  lands,  instead  of  being  opened 
to  public  settlement,  were  to  be  prorated  among 
the  members  of  the  Crow  Tribe  substantially  simi- 
lar to  the  procedure  had  with  respect  to  the  Osage 
Indians  in  Oklahoma  under  the  act  of  June  28, 
1906  (34  Stat.,  539) .  None  of  these  bills  was  en- 
acted, however,  but  similar  measures  were  intro- 
duced in  several  subsequent  sessions  of  the  Con- 
gress. Without  attempting  to  trace  the  legislative 
history  in  detail,  sufficient  to  say  that  the  matter 
culminated  in  the  act  of  June  4,  1920  (41  Stat., 
751)  ,  by  which,  among  other  things,  the  Secretary 
of  the  Interior  is  directed  to  allot  lands  in  severalty 
to  the  members  of  the  Crow  Tribe  as  follows: 

"One  hundred  and  sixty  acres  to  the  heirs  of 
every  enrolled  member  entitled  to  allotment, 
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who  died  unallotted  after  December  31,  1905, 
and  before  the  passage  of  this  Act;  next,  one 
hundred  and  sixty  acres  to  every  allotted  mem- 
ber living  at  the  date  of  the  passage  of  this 
Act,  who  may  then  be  the  head  of  a  family  and 
has  not  received  allotment  as  such  head  of  a 
family;  and  thereafter  to  prorate  the  remain- 
ing unallotted  allottable  lands  and  allot  them 
so  that  every  enrolled  member  living  on  the 
date  of  the  passage  of  this  Act  and  entitled  to 
allotment  shall  receive  in  the  aggregate  an 
equal  share  of  the  allottable  tribal  lands  for  his 
total  allotment  of  land  of  the  Crow  Tribe." 
[Italics  supplied] 

In  an  apparent  effort  to  facilitate  the  work,  how- 
ever, section  3  of  the  same  act  provides: 

"That  the  Secretary  of  the  Interior  shall,  as 
speedily  as  possible,  after  the  passage  of  this 
Act,  prepare  a  complete  roll  of  the  members  of 
the  Crow  Tribe  who  died  unallotted  after  De- 
cember 31,  1905,  and  before  the  passage  of  this 
Act;  also,  a  complete  roll  of  the  allotted  mem- 
bers of  the  Crow  Tribe  who  six  months  after 
the  date  hereof  are  living  and  are  heads  of 
families  but  have  not  received  full  allotments 
as  such;  also,  a  complete  roll  of  the  unallotted 
members  of  the  tribe  living  six  months  after 
the  approval  of  this  Act  who  are  entitled  to 
allotments.  Such  rolls  when  completed  shall 
be  deemed  the  final  allotment  rolls  of  the 
Crow  Tribe,  on  which  allotment  of  all  tribal 
lands  and  distribution  of  all  tribal  funds  ex- 
isting at  said  date  shall  be  made."  [Italics  sup- 
plied.] 

A  brief  examination  discloses  considerable  con- 
flict between  these  two  provisions,  but  with  a  broad 
understanding  of  the  situation  on  which  the  legis- 
lation is  founded  that  conflict  largely  disappears. 
For  convenient  reference  the  various  classes  of 
allottees  will  be  designated  by  alphabetical  sym- 
bols, those  who  died  after  December  31,  1905,  and 
before  June  4,  1920,  being  referred  to  as  class  A; 
those  "heads  of  families"  who  have  not  previously 
received  full  allotments  as  such,  as  class  B,  and  the 
unallotted  members  living  six  months  after  the 
approval  of  the  act  as  class  C.  Doubtless  the  latter 
class  is  intended  mainly  to  provide  for  children 
born  within  the  period  stated  to  enrolled  members 
of  the  tribe.  No  immediate  conflict  appears  be- 
tween sections  1  and  3  of  the  act  as  to  class  A.  So 
also  the  two  sections  are  in  accord  as  to  class  B 
except  that  in  section  3  the  date  on  which  their 
status  as  "heads  of  families"  is  to  be  determined 
has  been  advanced  from  June  4  to  December  4, 
1920.    Class    C    appears    in    section    3    but    not    in 


section  1.  The  chief  difficulty  arises  from  the  fact 
that  section  3  apparently  contemplates  that  these 
three  rolls  or  classes  will  constitute  "the  final  allot- 
ment rolls  of  the  Crow  Tribe"  on  which  the  dis- 
tribution of  all  tribal  land  and  money  is  to  be 
based.  An  analysis  of  the  true  situation  however, 
discloses  otherwise.  Confining  the  distribution  to 
these  three  classes  would  leave  unprovided  for  a 
large  component  part  of  the  tribal  membership 
living  on  June  4,  1920— class  D— who  do  not  ap- 
pear either  in  class  A  or  C,  and  possibly  a  few  only 
of  whom  appear  in  class  B.  Section  1  of  the  act 
undoubtedly  contemplates  that  those  appearing  in 
class  D  shall  share  in  the  final  division. 

While  accurate  figures  are  not  now  available  yet 
the  result  can  be  foreseen  with  some  degree  of  ac- 
curacy. Where  the  purpose  is  illustrative  only  even 
arbitrary  figures  can  be  used  with  safety.  The  allot- 
ment roll  showing  the  members  in  class  A  has 
reached  the  Indian  office.  It  contains  358  names. 
The  population  of  the  Crow  Tribe  on  June  30, 
1920,  as  shown  by  the  report  of  the  Commissioner 
of  Indian  Affairs  for  that  year,  was  1719,  of  whom 
970  were  adults  and  749  minors.  Births  for  the  year 
appear  as  61  and  the  deaths  as  59.  Even  assuming 
that  one  half  the  adults  were  "heads  of  families" 
either  on  June  4  or  December  4,  1920,  we  must 
still  deduct  from  that  number  those  who  have  pre- 
viously received  allotments  as  such.  The  resultant 
figure  may  be  small  but  placing  it  even  as  high  as 
300,  and  assuming  that  30  (one  half  of  61  disre- 
garding fractions)  will  fairly  represent  the  number 
of  children  born  within  the  six  months'  period,  the 
total  of  classes  A,  B,  and  C  would  then  be  688.  But 
the  tribal  membership  on  June  4,  1920,  plus  the 
estimated  births  between  that  date  and  December 
4,  1920,  approximates  1800  .  Hence,  if  we  confine 
the  final  distribution  something  over  1,000  mem- 
bers of  the  Crow  Tribe  living  on  June  4,  1920, 
who,  under  section  1  of  the  act,  clearly  are  entitled 
to  share.  Again,  a  distribution  so  made  would  in- 
clude in  the  final  division  those  members  appear- 
ing in  class  A,  a  proceeding  which  section  1  of  the 
act  also  contemplates  should  not  obtain.  Mani- 
festly, therefore,  this  construction  is  untenable. 

Proceeding  on  a  different  hypothesis  we  reach 
a  far  more  happy  solution.  In  Peck  v.  Jenness  (7 
How.  622)    the  Supreme  Court  says: 

"But  it  is  among  the  elementary  principles 
with  regard  to  the  construction  of  statutes, 
that  every  section,  provision,  and  clause  of  a 
statute  shall  be  expounded  by  a  reference  to 
every  other;  and  if  possible,  every  clause  and 
provision  shall  avail,  and  have  the  effect  con- 
templated by  the  legislature.  One  portion  of  a 
statute  should  not  be  construed  to  annul  or 
destroy  what  has  been  clearly  granted  by  an- 
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other.  The  most  general  and  absolute  terms  of 
one  section  may  be  qualified  and  limited  by 
conditions  and  exceptions  contained  in  an- 
other, so  that  all  may  stand  together." 

Considering  the  Act  of  June  4,  1920,  as  a  whole 
therefore,  and  viewing  it  in  the  light  of  its  ob- 
vious policy,  the  legislative  intent  becomes  clear. 
The  "final  rolls  of  the  Crow  Tribe"  embrace 
classes  A,  B,  C,  and  D.  After  having  first  satisfied 
the  prior  rights  of  classes  A  and  B  by  allotting  160 
acres  to  each  member  whose  name  appears  in  those 
classes,  and  fulfilling  other  requirements  of  the 
act,  such  as  adjusting  the  school  land  grant  to  the 
State,  reserving  the  areas  needed  for  administra- 
tive purposes,  etc.,  the  "unallotted  allottable  lands" 
still  undisposed  of  are  then  to  be  pro-rated  among 
the  members  whose  names  appear  on  the  re- 
mainder of  the  final  rolls— that  is,  classes  C  and  D. 
True,  some  of  those  members  will  appear  in  both 
B  and  D,  but  if  their  rights  as  class  B  allottees  are 
first  satisfied,  their  inclusion  in  class  D  so  as  to  re- 
ceive a  pro  rata  share  in  the  final  division  of  the 
allottable  lands  but  carries  out  the  intent  of  the 
act.  Big  Lark,  the  allottee  here  involved,  undoubt- 
edly appears  in  class  D.  She  may  also  appear  in 
class  B  as  "the  head  of  a  family"  but  the  facts  now 
before  me  are  not  sufficient  to  determine  that  issue. 
Her  rights,  however,  as  a  class  D  allottee  to  share 
in  the  final  distribution  of  the  allottable  tribal 
lands  can  at  least  now  be  determined. 

The  situation  here  is  strikingly  analogous  to  that 
obtaining  among  the  Osage  Indians  in  Oklahoma. 
The  act  of  June  28,  1906,  supra,  directed  that  the 
roll  of  the  Osage  Tribe  as  it  existed  on  June  1, 
1906  (with  certain  additions,  including  children 
born  to  enrolled  members  between  January  1  and 
July  1,  1906),  should  constitute  the  final  roll  of 
the  Osage  Tribe  on  which  the  distribution  of 
tribal  land  and  money  should  be  based.  The  right 
of  deceased  members  who,  prior  to  death,  failed  to 
receive  their  distributive  share  of  the  tribal  lands, 
has  been  recognized  and  confirmed.  Levindale 
Lead  and  Zinc  Mining  Co.  v.  Coleman  (241  U.S., 
432-437)  ;  Kcnney  v.  Miles  (250  U.S.,  58-64) . 
The  question  naturally  arises,  therefore,  in  the 
final  division  of  the  Crow  lands  under  the  act  of 
June  4,  1920,  are  we  to  follow  the  rule  first  herein 
stated,  that  a  deceased  member  is  not  entitled  to 
share  unless  a  selection  of  the  lands  wanted  was 
made  prior  to  death,  or,  are  we  to  follow  the  rule 
which  obtained  with  respect  to  the  Osages? 

In  attempting  to  follow  the  rule  first  stated,  we 
encounter  serious  difficulty.  A  pro  rata  division  can 
not  well  be  made  without  having  a  fixed  number 
who  are  entitled  to  share.  If  that  number  is  sub- 
ject to  change  from  time  to  time,  as  deaths  occur, 
we  have  a  "floating  divisor"  which  yields  a  fluc- 


tuating quotient.  This  renders  a  pro  rata  division 
physically  impossible.  A  single  death  upsets  the 
entire  calculation  and  we  must  then  begin  anew. 
Applying  this  principle  to  the  situation  at  Crow, 
with,  say  1,800  members  entitled  to  share,  if  the 
right  to  participate  is  then  founded  on  an  indi- 
vidual selection  of  the  lands  wanted,  before  those 
selections  can  be  made  and  recorded,  intervening 
deaths  will  upset  the  entire  basis  of  the  distribu- 
tion. Successive  efforts  would  meet  with  no  better 
result. 

Aside  from  this  administrative  difficulty,  which 
admittedly  is  serious,  there  are  other  considerations 
which  should  not  be  overlooked.  Usually  the  acts 
of  Congress  relating  to  matters  of  this  kind  provide 
for  allotments  in  given  areas,  as  40,  80  or  160  acres, 
etc.,  and  it  has  been  customary  to  make  allotments 
to  children  born  to  enrolled  members  of  the  tribe 
as  long  as  the  allotting  crews  remain  in  the  field. 
Where  the  tribal  membership  is  large  frequently 
several  years  are  required  to  complete  the  allot- 
ment work,  during  which  time  the  allotment  roll  is 
materially  increased  by  virtue  of  births  and  selec- 
tions in  behalf  of  new-born  children.  Here,  how- 
ever, a  different  situation  obtains,  for  clearly  there 
is  no  authority  to  add  to  "the  final  rolls  of  the 
Crow  tribe"  any  children  born  after  December  4, 
1920.  Again,  under  our  other  acts,  the  lands  re- 
maining after  completion  of  the  allotment  work 
either  become  subject  to  public  sale  and  entry,  or 
else  remain  Indian  tribal  property  subject  to  fu- 
ture disposition  by  Congress.  Here  theoretically  at 
least,  no  allottable  lands  are  to  remain,  as  they 
must  be  pro-rated  in  such  manner  as  to  give  mem- 
bers of  the  tribe  living  on  a  certain  date  an  equal 
share. 

Administrative  officers  being  without  power  to 
alter  or  amend  existing  law,  we  can  not  change  the 
requirements  of  the  act  in  this  respect,  and  if  we 
strike  from  the  final  roll  the  names  of  those  mem- 
bers who  have  died  since  the  date  specified  in  the 
act,  or  accomplish  the  same  result  by  refusing  to 
make  allotments  to  such  members,  who  died  with- 
out making  a  "selection  prior  to  death,"  we  would 
in  effect,  substitute  for  the  date  fixed  by  Congress  a 
different  one  of  our  creation.  I  am  satisfied  there- 
fore that  the  legislative  intent  of  the  act  of  June 
4,  1920,  is  that  the  enrolled  members  of  the  Crow 
tribe  living  on  June  4,  1920,  together  with  the 
unallotted  members  living  on  December  4,  1920, 
(Classes  C  and  D) ,  constitute  "the  final  rolls"  of 
the  Crow  tribe  in  so  far  as  the  pro-rata  distribution 
of  "the  remaining  unallotted  allottable  lands"  are 
concerned,  and  that  in  making  such  distribution 
each  member  whose  name  appears  on  that  roll  is 
entitled  to  share,  regardless  of  whether  a  "selec- 
tion" was  made  prior  to  death.  In  other  words,  the 
right  so  to  share  is  a  descendible  one  which,  in  case 
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of  death  intestate,  inures  to  the  benefit  of  the  heirs. 
Big  Lark,  as  an  enrolled  member  of  the  Crow  tribe 
living  on  June  4,  1920,  is  entitled  to  a  distributive 
share  of  the  final  division  of  the  Crow  allottable 
lands. 

The  second  question— the  right  to  dispose  of  a 
so-called  "expectancy"  by  will— presents  far  less 
difficulty.  If  the  expectancy  consists  of  a  mere 
"float"  which  ceases  at  death,  then  there  is  nothing 
for  a  testator  to  convey  by  will.  If  the  right,  how- 
ever, is  a  descendible  one  which  in  case  of  intestacy 
inures  to  the  benefit  of  his  heirs,  the  rule  is  now 
otherwise.  As  pointed  out  in  my  opinion  of  Octo- 
ber 29,  1921,  M-6083,  the  matter  of  Indian  wills, 
generally,  is  controlled  by  section  2  of  the  act  of 
June  25,  1910  (36  Stat.,  855),  as  amended  by  the 
act  of  February  14,  1913  (37  Stat.,  678).  In  its 
original  form  this  legislation  limited  the  power  of 
an  Indian  to  dispose  of  his  property  by  will  to  his 
individual  "trust  allotment"  only.  Experience  dem- 
onstrating this  to  be  too  narrow  the  amendatory 
legislation  broadened  the  Indians'  testamentary 
capacity  so  as  to  include: 

"Any  right,  title,  or  interest  in  any  allot- 
ment held  under  trust  or  other  patent  contain- 
ing restrictions  on  alienation,  or  individual 
Indian  moneys  or  other  property  held  in  trust 
by  the  United  States." 

According  to  a  familiar  rule,  statutes  relating  to 
Indians  are  to  be  construed  in  their  favor,  United 
States  v.  Nice  (241  U.S.,  591)  .  Big  Lark,  being  en- 
titled to  an  additional  allotment  on  the  Crow  Res- 
ervation, and  those  lands,  in  effect,  being  held  in 
trust  by  the  United  States  for  her  benefit,  I  am  of 
the  opinion  that  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior,  as  required  by  the  legisla- 
tion herein  last  referred  to,  she  had  the  power  to 
dispose  of  such  additional  allotment  by  will. 

Edwin  S.  Booth, 

Solicitor. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

Two  questions  presented  by  the  Commissioner  of 
Indian  affairs  relating  to  payments  to  Osage  In- 


dians in  Oklahoma  have  been  referred  to  me  for 
opinion,  which  may  be  briefly  stated  as: 

1.  Can  payments  due  minor  children  be  made  to 
their  parents  or  must  legal  guardians  be  appointed 
to  receive  such  payments? 

2.  Can  the  superintendent  exercise  any  discre- 
tion by  withholding  payments  from  legal  guard- 
ians found  not  to  be  proper  persons  to  be  entrusted 
with  such  funds? 

These  quotations  arise  in  connection  with  Sec- 
tion 4  of  the  act  of  March  3,  1921  (41  Stat.,  1249) 
which  reads  in  part: 

That  from  and  after  the  passage  of  this  Act 
the  Secretary  of  the  Interior  shall  cause  to  be 
paid  at  the  end  of  each  fiscal  quarter  to  each 
adult  member  of  the  Osage  Tribe  having  a 
certificate  of  competency  his  or  her  pro  rata 
share,  either  as  a  member  of  the  tribe  or  heir 
of  a  deceased  member,  of  the  interest  on  trust 
funds,  the  bonus  received  from  the  sale  of 
leases,  and  the  royalties  received  during  the 
previous  fiscal  quarter,  and  so  long  as  the  in- 
come is  sufficient  to  pay  to  the  adult  members 
of  said  tribe  not  having  a  certificate  of  com- 
petency $1,000  quarterly  except  where  incom- 
petent adult  members  have  legal  guardians,  in 
which  case  the  income  of  such  incompetents 
shall  be  paid  to  their  legal  guardians,  and  to 
pay  for  maintenance  and  education  to  the  par- 
ents or  natural  guardians  or  legal  guardians 
actually  having  minor  members  under  twenty- 
one  years  of  age  personally  in  charge  $300 
quarterly  payments  to  legal  guardians  and 
adults,  not  having  certificates  of  competency 
to  be  paid  under  the  supervision  of  the  super- 
intendent of  the  Osage  Agency  *   *   * 

As  to  minors  who  are  members  of  the  tribe,  it 
will  be  noted  that  the  act  specifically  authorizes  the 
payment  of  $500  per  quarter  "to  the  parents  or 
natural  guardians  or  legal  guardians"  actually  hav- 
ing such  minor  members  in  charge.  Clearly  this  is 
permissive,  and  payment  can  be  made  either  to  the 
parent  or  other  natural  guardian,  or  to  the  legal 
guardian  if  one  has  been  appointed,  depending 
entirely  on  the  circumstances  connected  with  each 
particular  case;  that  is,  whether  the  parent  or  other 
natural  guardian  or  the  legal  guardian  has  the 
care,  custody,  maintenance  and  education  of  such 
minor  member  in  charge. 

In  an  opinion  dated  June  4,  1921  (M.  4017)  my 
predecessor  held  that  minors  whose  names  do  not 
appear  on  the  "Osage  final  roll,"  but  who  are  en- 
titled to  share  in  these  payments,  by  inheritance  or 
otherwise,  are  in  the  same  category  as  persons  who 
are  not  members  of  the  Osage  Tribe,  and  that  the 
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shares  due  such  members  are  to  be  paid  in  full  to 
their  parents  or  legal  guardians.  As  to  this  class  of 
minors,  where  the  amounts  to  be  paid  are  nominal, 
the  expense  incident  to  the  appointment  of  legal 
guardians  can  well  be  avoided  and  payments  can  be 
made  with  safety  to  the  parents  or  other  natural 
guardians  direct.  Where  the  amounts  are  large, 
however,  prudence  would  suggest  the  need  of  a 
legal  guardian  to  receive  and  account  to  the  proper 
court  for  the  shares  due  such  minors.  No  fixed 
rule  can  well  be  stated  but  the  record  now  before 
me  indicates  instances  in  which  nonenrolled  minors 
are  entitled  to  sums  ranging  as  high  as  $19,000. 
Certainly  sums  as  large  as  these,  belonging  to  mi- 
nors, even  though  entirely  of  white  blood,  should 
not  be  turned  over  except  to  a  duly  appointed  legal 
guardian. 

As  to  the  second  question,  it  should  be  under- 
stood that  this  relates  to  minor  enrolled  members 
of  the  Osage  Tribe  only,  for,  as  previously  shown, 
the  shares  due  minor  non  members  are  to  be  paid 
in  full  either  to  the  parent  or  the  legal  guardian, 
and  after  payment  are  no  longer  subject  to  control 
or  supervision.  With  respect  to  payments  in  behalf 
of  minor  members,  the  act  specifically  directs  that 
"all  of  said  quarterly  payments  to  legal  guardians 
and  adults,  not  having  certificates  of  competency 
[are]  to  be  paid  under  the  supervision  of  the  Super- 
intendent of  the  Osage  Agency."  As  pointed  out  in 
the  prior  opinion  regarding  this  matter,  expendi- 
ture of  the  funds  so  paid  is  still  subject  to  super- 
vision by  the  superintendent  and  the  legal  guard- 
ians of  enrolled  minor  Osage  Indians  are  bound 
by  this  provision  of  the  act.  Necessarily  this  vests 
some  discretion  in  the  superintendent  and  where 
legal  guardians  are  believed  to  be  untrustworthy 
payments  to  such  guardians  can  be  withheld,  at 
least  until  that  issue  can  be  determined  by  the 
proper  court  and,  if  need  be,  a  new  guardian  ap- 
pointed. 

Edwin  S.  Booth, 

Solicitor. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

October  8,  1917,  the  Solicitor  for  this  Department 
rendered  an  opinion  involving  the  matter  of  back 


annuity  payments  to  certain  members  of  the  Stock- 
bridge  and  Munsee  Tribes  of  Indians  under  the 
provisions  of  the  act  of  May  18,  1916  (39  Stat., 
123,  156).  Request  has  been  made  for  reconsider- 
ation of  that  opinion  in  connection  with  the  case 
of  John  S.  Putnam,  deceased,  unallotted  Stock- 
bridge  Indian,  now  pending  before  the  Depart- 
ment. 

The  salient  facts  are  that  by  the  act  of  February 
6,  1871  (16  Stat.,  404) ,  two  rolls  of  the  Stockbridge 
and  Munsee  tribes  were  authorized  to  be  made,  one 
to  be  denominated  the  citizen  roll,  to  embrace  all 
such  persons  as  signified  their  desire  to  sever  their 
relations  with  the  tribe,  and  to  become  citizens  of 
the  United  States;  the  other  to  be  denominated 
the  Indian  roll,  to  embrace  all  such  as  desired  to 
retain  their  tribal  character  and  continue  under 
the  care  and  guardianship  of  the  United  States. 
The  citizen  roll  was  to  be  held  as  a  surrender  on 
the  part  of  those  whose  names  were  placed  thereon, 
of  all  claims  as  members  of  the  tribe,  "and  they  and 
their  descendants  shall  thenceforth  be  admitted  to 
all  the  rights  and  privileges  of  citizens  of  the  United 
States."  These  rolls  were  approved  in  1874.  After 
the  enrollment  as  provided  for  in  the  act,  many 
persons  claimed  that  it  was  their  desire  to  have 
their  names  on  the  Indian  roll  but  were  wrong- 
fully prevented.  The  result  was  that  after  investi- 
gation by  the  Indian  Office  and  reports  to  Congress, 
the  act  of  March  3,  1893  (27  Stat.,  744),  was 
passed,  a  part  of  the  preamble  and  pertinent  por- 
tions of  the  act  reading  as  follows: 

Whereas  by  the  interpretation  placed  by 
Government  officials  on  the  act  of  February 
sixth,  eighteen  hundred  and  seventy-one,  an 
act  for  the  relief  of  said  Indians,  a  large  part 
of  said  Indians  (and  their  descendants)  who 
signed  said  treaty  of  eighteen  hundred  and 
fifty-six,  and  have  continued  with  said  tribe 
from  the  making  of  said  treaty  to  the  present 
time,  are  excluded  from  participating  in  tribal 
funds  and  the  right  to  occupy  said  reserva- 
tion:  Therefore 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled, 

That  all  persons  who  were  actual  members 
of  said  tribe  of  Indians  at  the  time  of  the  ex- 
ecution of  the  treaty  of  February  fifth,  eight- 
een hundred  and  fifty-six,  and  their  descend- 
ants, and  all  persons  who  became  members  of 
the  tribe  under  the  provisions  of  article  six  of 
said  treaty,  and  their  descendants,  who  did 
not  in  and  by  said  treaty,  and  have  not  since 
its  execution,  separated  from  said  tribe,  are 
hereby  declared  members  of  said  Stockbridge 
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and  Munsee  tribe  of  Indians  and  entitled  to 
their  pro  rata  share  in  tribal  funds  and  in  the 
occupancy  of  tribal  lands;   *   *   * 

Sec.  2.  That  it  shall  be  the  duty  of  the  Sec- 
retary of  the  Interior,  without  unnecessary  de- 
lay after  the  passage  of  this  act,  to  cause  to  be 
taken  an  enrollment  of  said  tribe  on  the  basis 
of  the  provisions  of  this  act  *   *   *. 

In  pursuance  of  the  above  provisions  a  roll  was 
prepared  in  1894.  From  the  number  of  applications 
that  were  being  filed  under  this  act  it  soon  became 
apparent  that  there  were  not  sufficient  tribal  funds 
in  the  treasury  to  pay  all  the  claims.  It  was  not 
deemed  advisable  to  make  a  partial  settlement  for 
the  reason  that  such  a  course  would  make  preferred 
claims  of  some  and  result  in  dissatisfaction.  There- 
fore, action  on  pending  claims  was  suspended, 
claimants  being  advised  that  it  would  be  necessary 
to  obtain  an  appropriation  by  Congress  in  order 
to  pay  all  claimants  the  amounts  due  them.  The 
act  of  May  18,  1916,  was  accordingly  passed  which 
is  as  follows: 

There  is  hereby  appropriated  the  sum  of 
$95,000,  to  be  used  in  addition  to  the  tribal 
funds  of  the  Stockbridge  and  Munsee  Tribes  of 
Indians,  for  the  payment  of  the  members  of 
the  Stockbridge  and  Munsee  Tribes  of  Indians 
who  were  enrolled  under  the  Act  of  Congress 
of  March  third,  eighteen  hundred  and  ninety- 
three,  equal  amounts  to  the  amounts  paid  to 
the  other  members  of  said  tribe  prior  to  the 
enrollment  under  said  Act,  and  such  payments 
shall  be  made  upon  the  certificate  and  order  of 
the  Commissioner  of  Indian  Affairs  upon 
claims  being  filed  with  him,  showing  to  his  sat- 
isfaction that  such  claimants,  or  the  ancestors 
of  such  claimants,  were  enrolled  under  the  Act 
of  March  third,  eighteen  hundred  and  ninety- 
three,  entitled,  "An  Act  for  the  relief  of  the 
Stockbridge  and  Munsee  Tribes  of  Indians  of 
the  State  of  Wisconson." 

The  questions  involved  in  the  Solicitor's  opinion 
of  October  8,  1917,  were  as  to  what  persons  are 
entitled  to  share  in  the  fund  thus  created  for  the 
payment  of  these  claims,  and  also  as  to  whether  the 
ordinary  fees  authorized  to  be  collected  in  deter- 
mining the  heirs  of  deceased  Indians  generally  are 
chargeable  in  connection  with  the  pro  rata  dis- 
tribution of  such  funds.  The  particular  case  under 
consideration  at  that  time  related  to  the  estates  of 
Harriette  and  George  J.  Bennett,  deceased,  unallot- 
ted Stockbridge  Indians.  The  facts  were  that  Har- 
riete  died  in  1907,  having  been  twice  married,  her 
first  husband  being  Joseph   Martin   who  died   in 


1874,  there  being  three  children  born  of  that  mar- 
riage. The  second  husband  was  George  J.  Bennett 
who  died  in  1895.  No  children  were  born  of  this 
union,  but  George  had  several  children  by  a  former 
marriage.  The  claims  filed  were  for  what  would 
have  been  the  shares  of  the  parties,  had  they  lived, 
in  the  fund  created  by  the  act  of  May  18,  1916.  It 
was  said  in  the  Solocitor's  opinion,  among  other 
things: 

The  language  of  the  act  of  May  18,  1916, 
supra,  provides  that  "such  payments  shall  be 
made  upon  the  certificate  and  order  of  the 
Commissioner  of  Indian  Affairs  upon  claims 
being  filed  with  him,  showing  to  his  satisfac- 
tion that  such  claimants,  or  the  ancestors  of 
such  claimants,  were  enrolled  under  the  Act  of 
March  3,  1893."  This  provides  only  for  pay- 
ments to  claimants  living  or  to  claimants 
whose  deceased  ancestors  were  enrolled  under 
the  act  of  March  3,  1893.  The  usual  definition 
of  "ancestor"  is  one  who  has  preceded  another 
in  a  direct  line  of  descent.  In  contemplation 
of  the  said  act  of  May  18,  1916,  George  J.  Ben- 
nett was  not  the  "ancestor"  of  either  Harriette 

Bennett  or  of  the  children  of  her  first  husband. 

#  #  *  *  # 

The  funds  as  appropriated  are  communal  in 
their  nature,  and  at  the  time  of  George's  death 
his  share  had  not  only  not  been  distributed 
but  was  not  in  existence;  hence  the  provisions 
of  the  Wisconsin  statutes  of  allowance  and  dis- 
tribution above  quoted  do  not  apply  in  the 
distribution  of  his  estate,  as  George,  at  the 
time  of  his  death  did  not  have  such  an  interest 
in  the  undivided  funds  of  the  tribe  as  would 
sustain  the  right  of  selection  by  the  widow  un- 
der said  statutes. 

The  proper  distribution  of  the  personal  or 
individual  share  of  Harriette  Bennett  is  to  the 
children  by  her  first  husband  in  equal  parts, 
and  that  of  the  share  of  George  Bennett  to  his 
children  in  equal  parts  without  any  deduction 
from  his  share  on  account  of  his  widow,  the 
said  Harriette  Bennett. 

On  the  question  of  charging  fees  for  distributing 
the  fund  the  Solicitor  after  referring  to  legislation 
appropriating  a  sum  "for  the  purpose  of  determin- 
ing the  heirs  of  deceased  Indian  allottees  pursuant 
to  the  act  of  June  25,  1910  (36  Stat.,  855,  856)  ,'* 
said: 

The  act  of  June  25,  1910,  was  for  the  pur- 
pose primarily,  at  least,  of  determining  the 
heirs  of  deceased  Indians  to  whom  allotments 
of   land    had    been    made,    the    act   providing 
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"that  when  any  Indian  to  whom  an  allotment 
of  land  has  been  made  *  *  *  dies  before  the 
expiration  of  the  trust  period  *  *  *  the  Sec- 
retary of  the  Interior  *  *  *  shall  ascertain 
the  legal  heirs  of  such  decedent." 

That  act  involves  the  determination  of  heirs 
to  personal  or  individual  property,  while  the 
money  appropriated  by  the  act  of  May  18, 
1916  (39  Stat.,  123,  156),  was  an  additional 
communal  fund  authorized  to  be  distributed 
per  capita  to  those  members  of  the  Stock- 
bridge  and  Munsee  Tribes  of  Indians  who 
were  enrolled  under  the  act  of  March  3,  1893. 
This  is  in  no  sense  such  property  as  was  con- 
templated by  the  act  of  May  18,  1916  (39 
Stat.,  123,  127),  and  prior  similar  acts  author- 
izing the  collection  of  a  fifteen-dollar  fee  in 
connection  with  the  work  of  determining  the 
heirs  of  deceased  Indian  allottees;  conse- 
quently there  is  no  authority  for  requiring 
the  heirs  under  that  act  to  pay  such  fee— in 
fact,  the  funds  involved  in  the  act  of  May  18, 
1916  (39  Stat.,  123,  156),  are  not  only  tribal 
in  character  but  under  its  provisions  claimants 
of  the  shares  of  deceased  ancestors  take  direct 
and  not  by  inheritance. 

The  facts  in  the  pending  case  of  John  S.  Putnam 
are  that  he  died  in  1898  unmarried  and  without 
issue,  survived  only  by  his  father  who  died  in  1902, 
and  his  mother  who  died  in  1908.  The  present  rec- 
ommendation of  the  Indian  Office  in  said  case  is  for 
action  following  the  view  expressed  in  the  Solici- 
tor's opinion  of  October  8,  1917,  the  position  being 
taken  that  Putnam  having  died  prior  to  the  act  of 
May  18,  1916,  without  issue,  the  case  is  not  one 
coming  within  the  purview  of  said  act;  that  "even 
if  under  the  act  of  May  18,  1916,  there  could  have 
been  placed  to  the  name  of  John  S.  Putnam  the 
amount  to  which  he  would  have  been  entitled  had 
he  been  living  on  that  date,  his  father  and  mother 
would  not  have  been  entitled  to  such  funds." 

As  shown,  the  main  reasons  given  for  the  con- 
clusions reached  by  the  solicitor  are  that  the 
fund  created  by  the  act  of  May  18,  1916,  is 
tribal  or  communal;  that  owing  to  the  use  of 
the  word  "ancestor"  in  said  act,  persons  claim- 
ing under  a  deceased  member  enrolled  under  the 
act  of  March  3,  1893,  are  limited  to  those  re- 
lated to  such  member  in  a  direct  line  of  descent; 
and  that  said  fund  is  not  only  tribal  or  communal, 
but,  under  the  provisions  of  the  act,  claimants  of 
the  shares  of  deceased  members  take  direct  and 
not  by  inheritance.  On  the  other  hand,  it  is  urged 
in  support  of  the  request  for  reconsideration  that 
the  fund  in  question  is  not  tribal  or  communal 
but  individual;   that  the  act  of  May   18,    1916,   as 


well  as  prior  acts  deals  with  the  Indians  in  question 
not  in  a  tribal  capacity  but  as  individuals;  that 
under  the  provisions  of  said  act  each  Indian  en- 
rolled under  the  act  of  March  3,  1893,  has  a  vested 
right  in  the  fund;  that  there  is  no  expressed  inten- 
tion in  the  act  to  lessen  this  right;  and,  conse- 
quently, that  all  the  heirs  of  a  deceased  enrolled 
member  are  entitled  to  succeed  to  his  share,  the 
determination  of  such  heirs  being  governed  by  the 
state  laws  of  descent  applicable  to  the  estate  of  de- 
ceased Indians  generally  under  the  provisions  of 
the  act  of  June  25,  1910,  supra. 

In  deference  to  the  unusual  interest  manifested 
as  shown  by  the  copious  views  expressed  in  memo- 
randa submitted  both  for  and  against  the  position 
taken  by  the  Solicitor  in  his  opinion,  it  is  deemed 
proper  to  discuss  this  matter  in  detail  and  at 
greater  length  than  would  ordinarily  be  regarded 
as  essential  in  the  premises.  After  all,  however,  the 
main  question  involved  is  as  to  the  meaning  and 
intention  of  Congress  as  expressed  in  the  act  of 
May  18,  1916;  that  is,  whether  upon  the  death  of  a 
member  enrolled  under  the  act  of  March  3,  1893, 
the  claimants  of  his  share  of  the  fund  are  limited 
to  those  in  a  direct  line  of  descent  or  whether  such 
claimants  also  include  the  heirs  generally  of  the 
decedent. 

On  the  question  as  to  whether  the  fund  created 
by  the  act  of  May  18,  1916,  is  tribal  or  individual, 
the  act  itself  in  making  the  appropriation  provides 
that  it  shall  "be  used  in  addition  to  the  tribal 
funds  of  the  Stockbridge  and  Munsee  Tribes  of 
Indians."  This  provision  was  by  way  of  amend- 
ment and  was  inserted  advisedly  as  it  was  not  in 
the  original  draft  of  the  bill.  The  point  was  raised 
at  the  time  as  to  whether  the  absence  of  such  a  pro- 
vision might  not  preclude  the  use  of  tribal  funds  in 
the  payment  of  these  claims.  The  provision  was 
accordingly  inserted  to  show  that  the  appropria- 
tion was  for  the  purpose  of  "supplementing"  the 
tribal  funds.  To  supplement  is  to  make  an  addition 
to  something  already  arranged  or  set  apart.  The 
definition  of  the  word  addition— "increase;"  "aug- 
mentation;" "access'on"— evidently  conveys  the  idea 
had  in  mind.  The  appropriation  was  thus  to  be 
used  along  with  the  tribal  fund,  the  common  prop- 
erty of  the  tribe,  in  the  payment  of  these  claims.  If 
the  funds  of  the  Indians  had  been  sufficient  to  pay 
all  claims  of  the  members  entitled,  the  payment 
would  clearly  have  been  from  a  tribal  or  com- 
munal fund.  The  fact  that  the  fund  was  added  to 
in  order  to  equalize  payments  made  to  other  mem- 
bers enrolled  prior  to  the  act  of  March  3,  1893, 
did  not  and  could  not  have  the  effect  of  changing 
the  character  of  the  fund  thus  created  from  tribal 
to  individual  but  the  amount  appropriated  became 
a  part  of  the  tribal  fund  of  the  Stockbridge  and 
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Munsee  Indians  to  be  used  for  the  purpose  pro- 
vided in  the  act.  Under  the  terms  of  said  act  the 
particular  share  becomes  individualized  either  in 
the  hands  of  the  original  claimants  or  upon  their 
death  in  the  hands  of  those  found  entitled  thereto, 
only  after  the  claim  is  proven  by  the  issuance  of  the 
certificate  and  order  of  the  Commissioners  of  In- 
dian Affairs,  and  until  thus  reduced  to  individual 
possession  by  payment,  the  fund  remains  tribal  or 
communal  in  character;  and  not  until  payment 
does  it  become  distinct  from  the  tribal  fund  and 
part  of  claimant's  estate  distributable  in  accordance 
with  the  general  laws  of  descent. 

The  principle  involved  here  in  view  of  the  pro- 
vision in  the  law  that  claims  can  only  be  paid 
upon  the  certificate  and  order  of  the  Commissioner 
of  Indian  Affairs  is  really  similar  to  an  allotment 
in  severalty  of  tribal  lands.  The  character  of  the 
Indian's  right  prior  to  allotment  is  thus  described 
in  the  case  of  Woodbury  v.  United  States  (170  Fed., 
302)  ,  affirmed  in  the  case  of  La  Roque  v.  United 
States  (239  U.S.,  62)  :  "Until  the  allotment  was 
made,  Woodbury's  right  was  personal— a  mere  float 
—giving  him  no  right  to  any  specific  property.  This 
right,  from  its  nature,  would  not  descend  to  his 
heirs.  They,  as  members  of  the  tribe,  were  sev- 
erally entitled  to  their  allotments  in  their  own 
right.  To  grant  them  the  right  of  their  ancestor, 
in  addition  to  their  personal  right,  would  give 
them  an  unfair  share  of  the  tribal  lands.  The  mo- 
tive underlying  such  statutes  forbids  such  a  con- 
struction." 

The  fact  is,  in  case  of  an  allotment  of  land  out 
of  the  common  holdings  of  the  tribe,  unless  the 
allotment  was  actually  made  or  a  proper  selection 
filed  prior  to  the  death  of  the  Indian,  the  right  to 
an  individual  share  in  the  property  of  the  tribe 
would  die  with  him.  In  case  of  the  act  of  May  18, 
1916,  the  right  of  descendants  to  back  annuities 
was  saved  by  specific  provision  therein. 

The  Controller  of  the  Treasury  has  had  occa- 
sion to  pass  upon  certain  questions  arising  under 
the  act  of  May  18,  1916,  and  in  the  course  of  his 
opinion  referred  to  the  fund  created  by  that  act  as 
being  "tribal." 

The  foregoing  demonstrates  the  distinction  be- 
tween the  matter  of  the  payments  of  these  claims 
and  the  ordinary  cases  of  heirship  coming  under 
the  general  act  of  June  25,  1910,  supra,  relating  to 
property  held  in  trust  for  the  individual  Indian 
and  furnishes  as  explanation  as  to  why  no  fees  are 
to  be  collected  as  provided  for  in  the  determination 
of  heirs  under  that  act.  The  act  of  May  18,  1916, 
involves  a  matter  of  annuity  payments,  pure  and 
simple;  that  is,  there  is  a  fund  for  distribution  to 
the  members  of  the  Stockbridge  and  Munsee 
Tribes  of  Indians  found  to  be  entitled  thereto,  and 


as  in  the  original  pro  rata  distributions  of  the  kind 
no  fees  are  provided  for  such  work,  as  is  the  case 
in  the  determination  of  heirs  under  the  act  of  June 
25,  1910.  It  is  clear  that  until  apportionment  or 
payment,  a  claimant's  share  in  the  fund  created  by 
the  act  of  May  18,  1916,  does  not  come  under  trust 
for  the  benefit  of  the  individual  Indian  and  in  the 
event  of  his  death  before  receiving  payment  the 
share  does  not  pass  to  his  heirs  generally  as  con- 
templated by  the  act  of  June  25,  1910;  also,  if  a 
deduction  had  to  be  made  from  each  share  in  order 
to  pay  fees  for  determining  heirs,  it  would  not  be 
an  equitable  payment  as  contemplated  by  said  act 
of  May  18,  1916. 

In  reality,  the  situation  here,  divorced  from  all 
extraneous  and  irrelevant  considerations,  is  very 
simple.  A  number  of  persons  were  erroneously  left 
off  the  roll  on  which  their  names  should  have  been 
placed.  As  to  those  who  were  originally  enrolled 
there  was  no  question  of  heirship  or  succession,  nor 
was  any  such  question  involved  in  respect  to  those 
who  were  enrolled  under  the  act  of  March  3,  1893, 
who  are  now  living  and  to  whom  claims  can  be 
paid  personally.  Presumably  the  most  of  the  latter 
have  already  been  paid.  Owing,  however,  to  the 
lapse  of  time,  many  of  the  persons  who  should  have 
been  enrolled  but  were  excluded,  have  died.  As  to 
them  it  was  evidently  deemed  only  just  that  their 
descendants  should  succeed  to  their  shares.  It  is 
merely  a  question  of  determining  these  descend- 
ants  and  when  determined,  they  take  a  direct  share  I 
and  not  by  inheritance,  the  same  as  the  deceased 
member  would  have  done  had  he  lived;  in  other 
words,  they  stand  in  his  place.  The  act  of  June  25,  i 
1910,  has  no  relation  to  the  situation;  furthermore, 
if  Congress  had  in  contemplation  the  heirs  general- 
ly of  deceased  claimants,  then  it  would  no  doubt 
have  specifically  provided  for  the  determination  of 
such  heirs  according  to  existing  law.  The  fact  is,  the 
act  of  June  25,  1910,  is  never  invoked  in  the  matter 
of  making  annuity  payments  and  as  the  present 
situation  does  not  differ  from  the  ordinary  one  in 
that  respect  there  was  no  occasion  for  making  any 
different  provision  for  such  payments.  It  is  not  to 
be  presumed  that  Congress  contemplated  any  radi- 
cal departure  from  the  ordinary  method  of  making 
annuity  payments. 

Besides  appropriating  a  sum  "in  addition  to  the 
tribal  funds  of  the  Stockbridge  and  Munsee  Tribes 
of  Indians"  for  the  payment  of  back  annuities  to 
certain  members,  the  act  of  May  18,  1916,  further 
provides  that  "such  payments  shall  be  made  upon 
the  certificate  and  order  of  the  Commissioner  of 
Indian  Affairs  upon  claims  being  filed  with  him, 
showing  to  his  satisfaction  that  such  claimants,  or 
the  ancestors  of  such  claimants,  were  enrolled  un- 
der the  act  of  March  third,  eighteen  hundred  and 
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ninety-three."  The  construction  claimed  for  this 
provision  in  connection  with  the  request  for  recon- 
sideration, is  that  Congress  used  the  word  "ances- 
tor" in  its  technical  sense;  that  is,  any  one  from 
whom  an  estate  is  inherited,  a  former  possessor,  the 
person  last  seized,  etc.,  whereas  the  ordinary  and 
approved  meaning  of  the  word  was  followed  in 
the  Solicitor's  opinion;  that  is,  one  from  whom  a 
person  descends,  one  from  whom  a  person  lineally 
descends,  one  who  has  preceded  another  in  a  direct 
line  of  descent,  etc.  In  absence  of  specific  declara- 
tion to  the  contrary,  words  used  in  statutes  are  to 
be  construed  according  to  the  context  and  ap- 
proved usage  of  the  language  employed.  The  act  of 
May  18,  1916,  as  originally  drawn,  was  for  the  pay- 
ment of  "back  annuities  to  those  members  of  the 
tribe  or  their  heirs  who  were  wrongfully  excluded 
from  the  rolls."  It  will  thus  be  seen  that  the  con- 
struction claimed  for  the  act  in  opposition  to  that 
of  the  Solicitor  is  as  if  said  act  actually  contained 
the  language  quoted.  If  the  act  read  "members  en- 
rolled under  the  act  of  March  3,  1893,  or  their 
heirs,"  it  would  possibly  be  susceptible  of  the  con- 
struction now  claimed  for  it.  But  the  language  was 
changed  by  Congress  to  read  instead  "such  claim- 
ants or  the  ancestors  of  such  claimants."  There 
can  be  no  question  but  that  Congress  by  this 
change  and  modification  intended  something  differ- 
ent from  the  provision  in  the  original  draft  of  the 
measure;  otherwise,  there  would  have  been  no  ob- 
ject in  making  the  change.  Therefore,  while  the 
word  "ancestor"  is  susceptible  of  two  definitions, 
it  is  fair  to  assume  that  the  purpose  of  Congress 
in  making  the  change  was  to  use  the  word  in  its 
popular  and  ordinary  sense  rather  than  in  its  tech- 
nical sense  which  would  but  follow  the  same  mean- 
ing apparently  intended  by  the  language  used  in 
the  original  draft  of  the  bill.  Furthermore,  it  is 
possible  to  gather  the  meaning  and  intention  of 
legislation  from  the  conditions  surrounding  the 
purpose  to  be  accomplished.  The  Appropriation 
was  made  in  accordance  with  and  pursuant  to  the 
provisions  of  the  act  of  March  3,  1893,  which  di- 
rected the  enrollment  of  excluded  members  "and 
their  descendants."  Certainly  there  would  be  no 
warrant  for  construing  the  word  "descendants" 
used  in  that  act  as  meaning  heirs  generally.  The 
use  of  the  word  "ancestor"  in  the  act  of  May  18, 
1916,  in  the  sense  as  found  by  the  Solicitor  is  there- 
fore entirely  in  accord  and  consistent  with  the  pro- 
visions of  the  act  of  March  3,  1893,  which  di- 
rected the  enrollment  of  persons  erroneously  ex- 
cluded from  the  roll  of  1874,  prepared  in  accord- 
ance with  the  act  of  1871,  which  also  provided  for 
"descendants."  As  further  indicating  the  construc- 
tion to  be  placed  upon  the  act  in  quetsion,  refer- 
ence may  be  made  to  the  views  expressed  by  an 


attorney  claiming  to  represent  a  number  of  estates 
of  Stockbridge  Indians.  He  was  contending  that 
the  Commissioner  of  Indian  Affairs  had  authority 
under  said  act  to  certify  and  order  payment  to  ad- 
ministrators of  the  shares  of  deceased  Indians.  It 
was  said  in  that  connection,  among  other  things: 

*  *  *  When  a  claim  is  filed  by  a  descend- 
ant showing  that  the  ancestor  was  so  enrolled 
it  is  the  duty  of  the  Commissioner  to  certify 
and  order  payment  to  such  person  which  in 
legal  effect  would  be  payment  to  the  ancestor 
who  was  enrolled. 

*  #  *  it  is  noted  that  no  mention  is  any- 
where made  of  "heirs."  The  act  of  May  18, 
1916,  is  silent  upon  the  question  of  heirship. 
It  does  not  say  that  if  any  enrolled  Stockbridge 
is  dead  his  share  shall  be  paid  to  his  heirs. 

In  the  foregoing  view  there  can  be  little  or  no 
question  that  Congress  by  the  use  of  the  word  "an- 
cestor" meant  to  place  a  limitation  upon  claimants 
to  the  fund  created  by  the  act  of  May  18,  1916.  The 
fund  appropriated  by  that  act  was  referred  to  in 
Committee  hearings  as  a  "gratuity  appropriation." 
While  it  was  clearly  intended  that  this  appropria- 
tion should  become  a  part  of  and  be  used  along 
with  a  tribal  fund,  the  legislation  nevertheless 
called  for  the  use  of  public  money  for  the  purpose. 
For  this  reason  Congress  had  more  latitude  in  pre- 
scribing the  manner  in  which  the  fund  is  to  be  paid 
out  than  in  authorizing  the  pro  rata  or  per  capita 
distribution  of  funds  belonging  exclusively  to  the 
tribe.  For  a  similar  reason  the  augmented  funds 
must  be  distributed  strictly  in  accordance  with 
statutory  authority.  The  Committee  hearings  show 
that  the  whole  proposition  was  very  closely  scruti- 
nized. 

Reference  has  been  made  to  the  fact  that  the 
fund  added  to  the  tribal  fund  by  the  act  of  May 
18,  1916,  was  regarded  in  Committee  hearings  as 
being  a  gratuity  appropriation.  In  other  words, 
Congress  augmented  or  increased  the  tribal  funds 
of  the  Stockbridge  and  Munsee  Tribe  of  Indians  for 
the  purpose  of  paying  back  annuities  due  those 
members  who  were  erroneously  excluded  from  the 
Indian  roll  of  1874,  and  thus  equalizing  the 
amounts  paid  to  other  members  prior  to  the  en- 
rollment under  the  act  of  March  3,  1893.  The  char- 
acter of  the  existing  tribal  fund  was  in  no  manner 
changed  by  the  process.  The  sum  asked  of  Congress 
as  being  required  for  the  payment  of  these  claims 
was  estimated  or  approximate  only.  As  to  what 
shall  become  the  surplus  if  any,  after  satisfying  all 
proper  claims,  whether  it  shall  remain  in  the  cate- 
gory of  tribal  funds  or  fall  back  into  the  treasury, 
it  is  unnecessary  to  determine.   It  is  sufficient  to 
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know  that  for  the  specific  purpose  of  paying  and 
equalizing  these  claims  it  is  a  tribal  fund  because 
Congress  has  expressly  made  it  so.  The  fund  cre- 
ated was  for  one  purpose  only.  Consequently  there 
is  no  merit  to  the  contention  that  if  the  fund  be 
tribal  or  communal  then  it  must  be  subject  to  dis- 
bursement for  tribal  expenditures  generally,  and 
that  it  is  necessarily  individual  and  not  tribal  be- 
cause all  members  do  not  participate  in  its  distribu- 
tion. The  very  purpose  of  the  appropriation  refutes 
the  contention.  But  notwithstanding  the  fund  was 
created  for  a  specific  purpose,  it  is  just  as  much 
tribal  in  its  nature  as  were  the  funds  from  which 
"other  members"  of  the  tribe  were  paid  prior  to  the 
enrollment  under  the  act  of  March  3,  1893,  and  for 
the  purpose  of  equalizing  the  amounts  of  which 
payments  the  fund  in  question  was  created. 

It  has  been  urged  that  as  the  act  of  May  18, 
1916,  provides  for  the  payment  of  "members  in 
amount  equal  to  that  paid  other  members  prior  to 
enrollment,"  it  shows  that  the  fund  created  by  said 
act  is  individual  and  not  tribal.  The  language 
quoted  provides  to  whom  payments  are  to  be  made 
and  how  much,  which  of  necessity  refers  to  in- 
dividual claims;  but  the  preceding  portion  of  the 
act  creates  the  fund  from  which  the  payments  are 
to  be  made,  "to  be  used  in  addition  to  the  tribal 
funds,"  which  definitely  stamps  the  character  of 
the  fund  as  tribal.  The  members  of  a  tribe  have  an 
inherent  interest  in  the  tribal  lands  and  funds  but 
until  segregated  by  allotment  or  payment  in  sev- 
eralty they  remain  the  common  property  of  the 
tribe.  It  is  true  that  the  act  provides  as  quoted, 
and  that  the  amount  is  to  be  paid  upon  claims 
filed  by  individuals.  But  this  is  true  of  all  acts  pro- 
viding for  annuity  payments  out  of  tribal  funds. 
The  act  in  question  also  provides  that  payments 
are  to  be  made  upon  certificate  and  order  of  the 
Commissioner  of  Indian  Affairs  showing  the  quali- 
fications of  claimants.  This  implies  that  not  all 
claimants  are  entitled  to  payment. 

Under  the  provisions  of  the  act  of  May  18,  1916, 
there  can  be  no  vested  right  to  any  particular  share 
of  the  fund  created  thereunder  until  the  issuance 
of  the  certificate  and  order  of  the  Commissioner  of 
Indian  Affairs  upon  claim  being  filed  with  him 
showing  a  right  to  payment  out  of  the  fund.  There 
may  be  a  vested  right  to  an  undivided  interest  in 
the  fund  prior  to  that  time  but  this  even  is  only 
true  of  the  original  claimant  and  unless  the  right 
or  share  is  reduced  to  possession  prior  to  his  death 
there  can  be  no  vested  right  in  any  sense  in  those 
entitled  to  succeed  to  his  share. 

The  construction  claimed  for  the  act  of  May  18, 
1916,  as  stated  is  as  if  it  read  "member  enrolled 
under  the  act  of  March  3,  1893,  or  their  heirs."  As 
bearing  upon  the  question  of  the  meaning  and  in- 


tention of  Congress  the  effect  of  such  a  construc- 
tion would  be  to  permit  persons  to  share  in  this 
fund  who  already  have  received  payments  in  their 
own  right  or  who  perhaps  have  shared  in  payments 
that  have  already  been  made  or  may  share  in  still 
other  payments  of  persons  whose  claims  are  as  yet 
undetermined.  The  result  would  be  that  instead  of 
a  pro  rata  division  of  the  funds  on  the  basis  of  the 
number  of  persons  shown  by  the  roll  of  1894  as 
primarily  contemplated  by  the  act  of  May  18,  1916, 
a  large  and  indefinite  number  of  persons  would  be 
beneficiaries  who  possibly  are  of  no  Indian  blood, 
who  are  not  members  of  the  tribe  and  in  no  way 
related  to  the  original  claimant.  It  is  not  believed 
that  such  a  result  was  contemplated  by  Congress 
in  its  gratuitous  appropriation  and  it  would  be 
contrary  to  the  object  of  the  act  which  was  pri- 
marily to  provide  for  the  members  wrongfully  left 
off  the  roll  of  1874;  contrary  to  the  provisions  of 
the  treaty  of  1856  (11  Stat.,  663,  678),  with  the 
Stockbridge  and  Munsee  Tribe  of  Indians;  and 
contrary  to  the  provisions  of  subsequent  legisla- 
tion relatiig  to  said  Indians  as  found  in  the  acts  of 
February  6,  1871  (16  Stat.,  404)  ,  March  3,  1895  (27 
Stat.,  744) ,  and  the  act  of  June  21,  1906  (34  Stat., 
325,  382) ,  all  of  which  specifically  confine  the  ap- 
portionment of  the  lands  and  funds  of  the  tribe  to 
"actual  members"  and  "their  descendants." 

The  appropriation  in  question  was  as  herein- 
before stated  based  an  an  estimated  number  of  the 
members  of  the  tribe  excluded  from  the  rolls. 
These  are  the  persons  Congress  had  in  contempla- 
tion and  for  whom  provision  was  made  that  there 
should  be  paid  "equal  amounts  to  the  amounts 
paid  to  the  other  members  of  the  tribe  prior  to  the 
enrollment  under  the  act  of  1893."  At  the  same 
time  Congress  evidently  realized  that  in  case  of  the 
death,  before  receiving  payment  of  the  original 
claimant,  for  whom  it  was  primarily  legislating,  it 
would  be  only  just  that  the  amount  to  which  he 
would  have  been  entitled  should  go  to  his  descend- 
ants or  those  claiming  in  a  direct  line  of  descent 
from  him.  Such  limitation  could  result  in  no  seri- 
ous injury  to  those  who  might  otherwise  be  his 
heirs  generally  for  the  reason,  as  previously  stated, 
that  more  than  likely  they  had  received  payments 
or  were  entitled  to  the  same  in  their  own  right  or 
as  claimants  through  their  ancestors  in  one  or  more 
direct  lines.  In  this  view  the  value  of  the  right  of 
the  deceased  member  is  not  only  not  lessened  by 
the  limitation  placed  by  Congress  in  the  act  of  May 
18,  1916,  but  possibly  in  numerous  instances  would 
be  enhanced  in  favor  of  those  in  whom  the  descend- 
ant was  directly  or  vitally  interested,  namely,  his 
own  children,  grandchildren,  etc.;  besides,  but  for 
such  a  limitation  there  would  not  be  a  true  equal- 
ization of  amounts  paid  to  other  members  as  con- 
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tempi ated  by  the  act  and  the  payments  to  some 
might  thereby  be  greatly  in  excess  of  those  received 
by  other  members. 

The  argument  has  been  advanced  that  as  Con- 
gress was  dealing  with  property  rights  the  word 
"ancestor"  was  used  to  denote  the  person  from 
whom  an  estate  is  inherited  and  not  in  the  sense 
of  a  progenitor;  and  by  way  of  illustration  refer- 
ence is  made  to  the  case  of  an  Indian  who  being 
properly  enrolled  and  having  presented  his  claim, 
died  prior  to  receiving  payment.  It  is  suggested  that 
the  amount  to  which  such  an  Indian  was  entitled 
would  go  to  his  heirs  generally.  That  is  probably 
what  would  happen  for  the  reason  that  the  Indian 
would  be  treated  the  same  as  if  he  had  lived  and 
received  payment  in  person.  His  claim  being  in  all 
respects  regular,  was  identified  by  action  taken  by 
him  prior  to  his  death.  The  situation  would  be 
analogous  to  that  of  an  Indian  who  made  an  allot- 
ment selection  of  land  prior  to  his  death.  The  De- 
partment holds  that  a  proper  selection  having  been 
made  prior  to  death,  even  though  not  formally 
approved  until  thereafter,  the  right  innures  to  the 
benefit  of  the  allottee's  heirs.  In  Putnam's  case, 
upon  which  the  instant  request  for  reconsideration 
is  based,  while  enrolled  under  the  act  of  March  3, 
1893,  he  died  prior  to  the  act  of  May  18,  1916,  and 
consequently  did  not  and  could  not  bring  himself 
within  the  purview  of  said  act.  If  sufficient  work  had 
been  done  by  him  in  this  respect,  the  position 
could  probably  be  taken  that  his  share  of  the  funds 
had  so  far  been  perfected  and  individualized  as 
that  it  would  go  to  his  heirs  generally  because  the 
claim  would  then  no  longer  be  one  under  the  act  of 
May  18,  1916,  or  controlled  by  the  limitation 
therein  in  the  matter  of  descent.  But  the  law  in 
question  was  not  enacted  to  create  property  rights 
for  the  benefit  of  heirs.  It  was  designed  to  operate 
primarily  for  the  benefit  of  the  members  them- 
selves who  were  erroneously  excluded  from  enroll- 
ment and  at  the  same  time  Congress  evidently  con- 
cluded, as  stated,  that  in  the  case  of  the  death  of 
such  members  prior  to  payment,  their  descendants 
ought  in  justice  to  enjoy  their  rights,  and  Congress 
was  interested  to  that  extent  only. 

As  a  matter  of  recapitulation  it  may  be  said  fur- 
ther that  apparent  error  is  made  in  many  of  the 
views  opposing  the  Solicitor's  opinion  in  treating 
the  share  a  deceased  claimant  would  have  received 
had  he  lived  as  if  it  were  actually  individualized, 
when  the  fact  is  that  having  died  prior  to  payment 
his  share  of  the  fund  remained  tribal  in  character, 
subject  under  the  terms  of  the  act  to  payment  to  his 
successors  in  interest  as  determined.  If  the  share 
had  been  paid  prior  to  the  original  claimant's 
death,  then  there  is  no  question  that  it  would  thus 
have  become  part  of  his  estate,  distributable  in  ac- 


cordance with  the  general  laws  of  descent.  But  the 
share  was  not  segregated  from  the  tribal  funds 
prior  to  the  claimant's  death,  consequently  he  died 
without  the  same  being  in  his  individual  possession. 
The  act  provides,  however,  that  if  claimant  should 
die  without  having  received  his  share  and  it  is 
shown  that  he  was  enrolled  under  the  act  of  March 
3,  1893,  then  the  payment  is  to  be  made  to  the  per- 
son or  persons  whose  "ancestor"  he  may  be  found 
to  have  been.  The  use  of  the  word  "ancestor"  in 
this  connection  is  therefore  very  significant. 

It  is  difficult  to  see  in  what  way  the  right  of  a 
deceased  claimant  would  be  enhanced  to  him  by 
providing  that  his  heirs  generally  should  share  in 
the  payment  he  would  have  received  had  he  lived. 
On  the  contrary,  the  right  might  be  of  greater 
value  and  certainly  of  more  comfort  to  him  by 
limiting  it  to  his  lineal  descendants  instead  of  hav- 
ing it  go  to  the  remote  heirs  in  whom  he  could 
have  no  personal  interest  or  concern.  This  was 
evidently  the  view  entertained  by  Congress  as 
shown  by  the  fact  that  it  ignored  the  draft  of  the 
bill  which  would  have  permitted  the  heirs  gen- 
erally to  inherit,  and  instead  inserted  the  words 
of  limitation  found  in  the  act. 

It  is  likewise  difficult  to  see  how  the  appropria- 
tion made  by  the  act  of  May  18,  1916,  can  be  re- 
garded in  other  light  than  as  a  gratuity.  While  a 
moral  obligation  rested  upon  Congress  to  remedy 
the  error  committed  in  excluding  certain  members 
from  the  Indian  roll,  there  was  no  legal  obligation 
for  making  an  appropriation  out  of  public  funds 
for  the  purpose.  There  may  have  been  and  doubt- 
less was  a  process  available  by  which  the  error 
could  have  been  corrected  by  the  use  of  tribal  funds 
exclusively.  It  is  clear  that  if  the  members  excluded 
had  been  included  among  those  enrolled  in  1874, 
the  tribal  funds  would  have  been  insufficient  to  pay 
the  pro  rata  amounts  that  were  paid  to  members 
enrolled  prior  to  the  act  of  March  3,  1893.  On  the 
theory  that  those  excluded  ought  to  have  been  en- 
rolled, it  is  clear  that  those  who  were  paid  annui- 
ties prior  to  that  act  were  paid  too  much.  There 
being  no  way  to  recover  the  excess  Congress  pro- 
vided a  sum  that  would  enable  the  Commissioner 
of  Indian  Affairs  to  pay  the  originally  excluded 
members  who  were  enrolled  under  the  act  of 
March  3,  1893  "equal  amounts  to  the  amounts 
paid  to  other  members  of  said  tribe  prior  to  the 
enrollment  under  said  act."  The  consideration  for 
the  appropriation  was  that  certain  members  had 
been  wrongfully  excluded  from  the  Indian  roll  and 
because  the  existing  tribal  fund  was  inadequate  to 
meet  the  claims  of  all  such  members.  In  an  adminis- 
trative sense  the  fact  that  certain  members  were  ex- 
cluded became  the  basis  of  a  tribal  claim  which 
woidd  in  ordinary  course  have  been  paid  from  the 
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tribal  funds  if  they  had  been  sufficient..  Claims  of 
Indians  erroneously  left  off  annuity  rolls  or  stricken 
from  such  rolls  have  frequently  been  authorized  by 
Congress  to  be  paid  from  funds  belonging  to  the 
Indians.  The  tribal  fund  in  question  being  in- 
sufficient, Congress  made  up  the  deficiency.  In  one 
view  it  was  the  duty  of  the  tribe  to  pay  the  claims 
because  other  members  had  already  received  pro 
rata  payments  in  excess  of  what  they  would  have 
received  had  the  excluded  members  been  properly 
enrolled  at  the  time.  In  other  words,  the  tribal 
funds  were  distributed  on  a  pro  rata  basis  notwith- 
standing all  the  Indians  entitled  had  not  been 
enrolled. 

It  is  contended  that  the  appropriation  contained 
in  the  act  of  May  18,  1916,  was  for  the  purpose  of 
righting  a  wrong,  of  doing  justice,  of  being  liberal, 
and  of  granting  as  valuable  a  right  as  possible.  In 
the  face  of  this,  however,  it  is  proposed  to  charge 
claimants  fees  for  determining  their  rights.  It  is  not 
customary  nor  is  there  any  legal  authority  to  charge 
fees  for  the  purpose  of  ascertaining  the  persons  en- 
titled to  share  in  this  fund  created  by  the  act  of 
May  18,  1916,  and  which  the  Commissioner  of  In- 
dian Affairs  is  directed  to  distribute.  The  only 
authority  for  collecting  fees  is  in  connection  with 
the  determination  of  heirs  generally  to  trust  lands 
and  funds  under  the  provisions  of  the  act  of  June 
25,  1910,  supra.  The  authority  of  Congress  for  col- 
lecting fees  under  that  act  does  not  extend  and  was 
not  intended  to  extend  to  the  determination  of 
those  entitled  to  share  in  the  annuity  funds  cre- 
ated by  the  act  of  May  18,  1916.  If  fees  were  charged 
for  the  work  involved  under  that  act  it  would  not 
only  be  an  illegal  charge,  but  in  view  of  the  pur- 
pose for  which  the  appropriation  was  made  it 
would  be  an  unjust  charge.  The  persons  contem- 
plated by  the  act  are  entitled  to  an  equalization 
payment  without  any  deduction  for  fees.  As  said 
by  the  Solicitor,  "claimants  of  the  shares  of  de- 
ceased ancestors  take  direct  and  not  by  inherit- 
ance." 

The  act  of  May  18,  1916,  must  be  construed  in 
accordance  with  its  language,  regardless  of  the  re- 
sults which  must  flow  from  such  construction  so 
long  as  such  results  are  not  unjust  or  absurd,  which 
is  clearly  not  the  case  in  the  present  situation. 
After  all,  it  is  not  so  much  what  the  history  of 
prior  acts  relating  to  the  Stockbridge  and  Munsee 
Tribes  may  reveal  with  respect  to  the  policy  of  the 
Government  towards  them  as  what  the  particular 
act  in  question  provides.  However,  all  the  light 
available  to  assist  in  the  construction  of  said  act 
such  as  prior  legislation  in  pari  materia  relating  to 
these  Indians  and  all  the  surrounding  circum- 
stances leading  to  the  passage  of  said  act  show  in- 
dubitably that  the  word  "ancestor"  appearing  in 
the  act  was  used  in  its  popular  and  approved  sense 


and  as  a  word  of  limitation  confining  claimants 
through  deceased  members  to  a  particular  class— 
those  related  in  a  direct  line  of  descent. 

After  an  extended  and  careful  consideration  of 
the  act  of  May  18,  1916,  it  is  my  opinion  that  the 
construction  placed  thereon  by  the  Solicitor  on 
October  8,  1917,  is  a  proper  one;  consequently,  no 
valid  reason  is  found  for  disturbing  the  position 
taken  by  him  in  the  premises. 

Edmund  Booth, 

Solicitor. 
Approved:    December  31,    1921. 
F.  M.  Goodwin,  Assistant  Secretary. 


Osage— Royalty  Payments  to  Incompetents 

M-4017  (Supp)  January  4,  1922. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  me  to  review  an  opinion  by 
my  predecessor,  dated  June  4,  1921,  relating  to  pay- 
ments to  members  of  the  Osage  Indian  Tribe, 
Oklahoma,  pursuant  to  the  act  of  March  3,  1921 
(41  Stat.,  1249).  In  said  prior  opinion  it  was  held 
in  part  that  the  income  due  adult  members  of  this 
tribe  not  having  certificates  of  competency  and  for 
whom  legal  guardians  had  been  appointed  should 
be  paid  to  such  guardians,  but  that  the  expenditure 
of  the  quarterly  allowance  and  investment  of  the 
remainder  is  subject  to  further  supervision  by  the 
Superintendent  of  the  Osage  Agency. 

Section  4  of  the  act  referred  to  reads  in  part: 

"That  from  and  after  the  passage  of  this 
Act  the  Secretary  of  the  Interior  shall  cause  to 
be  paid  at  the  end  of  each  fiscal  quarter  to 
each  adult  member  of  the  Osage  Tribe  having 
a  certificate  of  competency  his  or  her  pro  rata 
share,  either  as  a  member  of  the  tribe  or  heir 
of  a  deceased  member,  of  the  interest  on  trust 
funds,  the  funds  received  from  the  sale  of 
leases  and  the  royalties  received  during  the 
previous  fiscal  quarter,  and  so  long  as  the  in- 
come is  sufficient  to  pay  to  the  adult  members 
of  said  tribe  not  having  a  certificate  of  com- 
petency $1,000  quarterly  except  where  in- 
competent adult  members  have  legal  guard- 
ians, in  which  case  the  income  of  such  incom- 
petents shall  be  paid  to  their  legal  guardians, 
and  to  pay  for  maintenance  and  education  to 
the  parents  or  natural  guardians  or  legal 
guardians  actually  having  minor  members  un- 
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der  twenty-one  years  of  age  personally  in 
charge  $500  quarterly  out  of  the  income  of  said 
minors  all  of  said  quarterly  payments  to  legal 
guardians  and  adults,  not  having  certificates  of 
competency  to  be  paid  under  the  supervision 
of  the  Superintendent  of  the  Osage  Agency, 
and  to  invest  the  remainder  after  paying  all 
the  taxes  of  such  members  either  in  United 
States  bonds  or  in  Oklahoma  State,  county,  or 
school  bonds,  or  place  the  same  on  time  de- 
posits at  interest  in  banks  in  the  state  of  Okla- 
homa for  the  benefit  of  each  individual  mem- 
ber under  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  prescribe." 

As  observed  in  the  former  opinion,  the  language 
used  in  the  foregoing  provision  could  undoubtedly 
have  been  more  happily  framed  so  as  to  express  its 
real  intent.  A  brief  examination,  however,  dis- 
closes that  by  this  legislation  the  members  of  the 
Osage  Tribe  are  divided  into  two  primary  or  gen- 
eral classes,  viz:  "Competents"  and  "incompetents." 
With  the  former  we  are  not  concerned,  as,  clearly, 
the  shares  due  such  are  to  be  paid  to  them  without 
further  supervision  as  to  expenditure. 

The  "incompetents,"  however,  are  further  sub- 
divided into  groups  or  classes  which  may  be  con- 
veniently designated  as:  (a)  Adults  with  legal 
guardians,  (b)  adults  without  legal  guardians,  (c) 
minors  with  legal  guardians  and  (d)  minors  with- 
out legal  guardians. 

It  may  be  well  here  to  invite  attention,  briefly, 
to  prior  legislation  dealing  with  these  people.  The 
act  of  June  28,  1906  (34  Stat.,  539),  directed  the 
preparation  of  a  final  roll  of  the  Osage  Tribe  and 
that  the  lands  and  funds  belonging  to  these  Indians 
be  divided  equally  among  the  members  whose 
names  appear  on  that  roll.  As  finally  constituted, 
the  roll  so  prepared  embraces  some  twenty-two 
hundred  names  and  the  lands  allotted  to  those  In- 
dians were  subject  to  certain  restrictions  against 
alienation,  which  restrictions,  however,  could  be 
removed,  as  to  the  adult  Indians,  in  the  discretion 
of  the  Secretary  of  the  Interior,  by  the  issuance  of 
a  "certificate  of  competency."  Sections  4,  5  and  6 
of  this  act  provide  for  the  disposal  to  be  made  of 
the  tribal  funds  but  nothing  therein  appears  of 
particular  moment  at  this  time,  except  as  herein- 
after briefly  indicated. 

Section  3  of  the  act  of  April  18,  1912  (37  Stat., 
86)  —an  act  "supplementary  to  and  amendatory  of" 
the  act  of  June  28,  1906— specifically  subjects  the 
property  of  "deceased  and  orphan  minors,  insane, 
or  other  incompetent  allottees  of  the  Osage  Tribe, 
"in  probate  matters,  to  the  county  courts  of  the 
State,  which,  in  Oklahoma,  are  the  probate  courts. 
Copies  of  all  papers  filed  in  connection  with  the 
estates  of  these  Indians  were  required  to  be  served 


on  the  Superintendent  of  the  Osage  Agency,  and 
that  officer  was  empowered  to  appear  in  said  courts 
whenever  in  his  judgment  the  protection  of  the  In- 
dians required  it.  The  Secretary  of  the  Interior  and 
the  Superintendent  of  the  Agency  were  also  au- 
thorized to  investigate  "the  conduct"  of  executors, 
guardians,  administrators  and  other  persons  having 
charge  of  the  estates  of  these  Indians  and  to  take 
such  action,  either  civil  or  criminal,  for  the  pro- 
tection of  their  interests  as  the  exigencies  of  each 
case  might  require.  It  was  further  provided  "that 
no  guardian  should  be  appointed  for  a  minor 
whose  parents  are  living,  unless  the  estate  of  said 
minor  is  being  wasted  or  misused  by  such  parents," 
and  "that  no  trust  funds  of  a  minor  or  a  person 
above  mentioned  who  is  incompetent  shall  be  re- 
leased and  paid  over  except  to  a  guardian  of  such 
person  duly  appointed  by  the  proper  court." 

The  act  of  March  3,  1921,  supra,  is  the  latest  ex- 
pression by  Congress  in  the  matter  and  as  to  "in- 
competent adults"  for  whom  legal  guardians  have 
not  been  appointed,  no  difficulty  is  met  in  deter- 
mining that  the  shares  due  such  are  subject  to 
supervision  as  to  expenditure  and  investment  of 
the  remainder  in  the  manner  indicated  in  the  act. 
So  also  as  to  minors,  either  with  or  without  legal 
guardians;  it  being  equally  clear  that  an  allowance 
of  $500  per  quarter  is  provided  for  the  proper 
maintenance,  support  and  education  of  such  mi- 
nors, to  be  paid  to  "the  parents  or  natural  guard- 
ians or  legal  guardians"  actually  having  such  minor 
members  personally  in  charge;  the  remainder  of  the 
shares  due  such  minors  to  be  conserved  for  their 
future  benefit  in  the  manner  indicated  in  the  act. 
The  real  difficulty  is  encountered  when  we  come 
to  consider  payments  to  incompetent  adults  for 
whom  legal  guardians  have  been  appointed,  and 
this  difficulty  can  best  be  appreciated  when  we 
place  in  juxtaposition  the  pertinent  provisions  only 
which  relate  to  payments  in  such  cases,  thus: 

"From  and  after  the  passage  of  this  act  the 
Secretary  of  the  Interior  shall  cause  to  be  paid 

except  where  incompetent  adults 

have  legal  guardians,  in  which  case  the  income 
of  such  incompetents  shall  be  paid  to  their 
legal  guardians all  of  said  quar- 
terly payments  to  legal  guardians  and  adults 
not  having  certificates  of  competency  to  be 
paid  under  the  supervision  of  the  Superin- 
tendent of  the  Osage  Agency,  and  to  invest  the 

remainder under  such  rules  and 

regulations  as  the  Secretary  of  the  Interior  may 
prescribe."   [Italic  supplied.] 

It  will  be  noted  that  the  legislative  direction  here 
is  to  the  Secretary  of  the  Interior.  The  expression 
"to  be  paid  under  the  supervision  of  the  Superin- 
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tendent"  is  not  as  clear  as  might  be  desired;  and,  as  appear  on  such  final  roll  does  not,  within  itself, 
most  commonly  used  the  word  "paid"  implies  sim-  place  such  minors  beyond  the  pale  of  the  Govern- 
ply  a  delivery  of  the  amount  due  to  the  person  en-  ment's  protecting  hand.  The  true  criterion  is  "corn- 
titled.  The  word,  however,  has  a  broader  meaning  petency"  and  "incompetency,"  and  in  practically 
and  includes  with  equal  force  "the  discharge  of  an  all  legislation  dealing  with  these  and  other  In- 
obligation."  The  obligation  here  resting  upon  the  dians,  minority  implies  incompetency.  In  the  orig- 
Secretary  in  so  far  as  payments  to  minors  and  in  inal  act  of  June  28,  1906,  supra,  we  find  that: 
competent  adults,  whether  with  or  without  legal 

guardians,  is  certainly  broader  than  the  mere  de-  "The  shares  due  minor  heirs,  including  such 

livery  of  the  amount  due  to  the  person  entitled.  minor  Indian  heirs  as  may  not  be  tribal  mem- 

Undoubtedly,    the    obligation    is    to    see    that    the  bers  and   those  Indian   heirs  not  having  cer- 

corpus  of  the  estates  of  such  minors  and  incompe-  tificates  of  competency,  shall  be  paid  into  the 

tent  adults  is  conserved   for  their  future  benefit.  Treasury  of  the  United  States  and  placed  to 

Again,  it  should  be  noted  that  payments  to  these  the  credit  of  the  Indians  upon  the  same  condi- 

two  classes  of  distributees— "legal   guardians"   and  tions"  etc.  [Italic  supplied.] 
"adults  not  having  certificates  of  competency"— are 

on  a  parity  and  necessarily  they  must  stand  or  fall  Again,  in  section  3  of  the  act  of  March  3,  1921, 
together."  "All  of  said  quarterly  payments  to  legal  it  is  directed  that  the  shares  due  competent  mem- 
guardians  and  adults,  not  having  certificates  of  bers,  either  in  their  own  right  or  as  an  heir  of  a 
competency"  are  "to  be  paid  under  the  supervision  deceased  member,  shall  be  paid  to  them  outright, 
of  the  Superintendent."  If  supervision  after  deliv-  Inversely,  if  not  competent  their  shares  shall  not  be 
ery  is  not  to  be  had  in  one  case  then  it  is  not  to  be  paid  to  them,  either  their  own  shares  or  those 
had  also  in  the  other;  hence,  I  see  no  legal  grounds  accruing  to  them  by  way  of  inheritance.  Hence,  in- 
for  questioning  the  soundness  of  the  prior  opinion  competent  minor  Indians  of  this  tribe  whose  names 
in  this  respect.  are  not  on  the  final  roll,  are  entitled  to  the  same 
I  do  not  see  my  way  clear,  however,  to  subscribe  measure  of  protection  as  those  minor  members 
to  the  ruling  laid  down  in  the  former  opinion  in  whose  names  do  appear  on  that  roll, 
one  particular.  The  final  rolls  of  the  Osage  Tribe  I  am  of  the  opinion  therefore  that  the  payments 
exclude  children  born  after  July  1,  1907.  Many  of  due  incompetent  Indians  of  this  tribe  under  the 
such  children,  by  inheritance  or  otherwise,  have  act  of  March  3,  1921,  whether  adults  or  minors, 
come  into  possession  of  shares  of  deceased  members  cither  with  or  without  legal  guardians,  and 
whose  names  are  on  the  final  roll.  As  time  pro-  whether  their  names  appear  on  the  final  roll  or  not, 
gresses  naturally  more  of  the  older  members  of  this  are  subject  to  distribution  and  investment,  under 
tribe  will  pass  into  the  Great  Beyond,  leaving,  per-  supervision  of  the  Superintendent,  pursuant  to 
chance,  full-blood  minor  children  of  tender  age.  such  rules  and  regulations  as  the  Secretary  of  the 
The  prior  holding  was  to  the  effect  that  such  mi-  Interior  may  prescribe,  and  that  the  legal  guard- 
nors  are  in  the  same  category  as  persons  who  are  ians  appointed  by  the  courts  of  the  State,  where 
not  members  of  the  tribe  and  hence  not  entitled  to  such  action  has  been  had,  are  bound  by  the  re- 
further  protection  at  the  hands  of  the  Government.  quirements  of  the  Federal  statute  in  this  respect. 
As  I  see  it,  however,  the  Indians  of  this  tribe  are 

entitled  to  the  protection   accorded   them  by  the  , 

acts    of    Congress    relating    to    their    affairs    and,  Solicitor. 

whether  their  names  do  or  do  not  appear  on  the  Approved: 

final  roll,  is  not  the  true  criterion  as  to  whether        ,  Assistant  Secretary. 

such  Indians  are  entitled  to  further  protection  in 
our  dealings  with  their  property  rights.  Most  of  the 

tremendous  wealth  accruing  to  the  members  of  this  Taxation  of  Restricted  Allotments 
tribe  arises  from  oil  and  gas  rights,  which  are  still 

tribal.  Under  the  original  act  of  1906  such  rights  M-2258                                            January  11,  1922. 
were  to  become  individualized  on  April  8,    1931, 

but  the  act  of  March  3,  1921,  supra,  extended  the  The  Honorable, 

period  of  communal  ownership  to  April  8,   1946.  The  Secretary  of  the  Interior. 
As  the  older  members  of  the  tribe  die,  therefore, 

more  and  more  of  this  valuable  property  right  will  Dear  Mr.  Secretary: 
come  into  the  hand  of  others,  doubtless  in  many  in- 
stances full-blood  minors  whose  names  are  not  on  March   11,   1921,  the  then  Solicitor  for  this  De- 
the  final  roll,  and  the  fact  that  their  names  do  not  partment  rendered  an  opinion  to  the  effect  that  the 
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lands  allotted  to  Robert  Pitman,  Jr.,  a  deceased 
minor  allottee  of  the  Creek  Indian  Tribe,  Okla- 
homa, are  not  subject  to  taxation  by  the  State 
authorities.  You  request  my  views  in  the  matter. 

The  decedent,  as  shown  by  the  final  rolls  of  the 
Five  Civilized  Tribes,  was  a  "new  born"  half  blood 
Creek,  three  years  of  age  at  the  date  of  enrollment. 
He  died  October  14,  1919,  while  still  a  minor,  his 
allottment  passing  by  way  of  inheritance  into  the 
hands  of  his  full  blood  Indian  mother,  Lucinda 
Pitman.  For  the  purposes  of  this  discussion  it  is 
essential  to  bear  in  mind  these  three  salient  factors, 
viz:  (1.)  That  the  allottee  was  a  half  blood,  (2.) 
A  minor,  and  (3.)  That  his  allotment  was  in- 
herited by  a  full  blood  who  still  retains  title. 

Allotments  to  the  Creek  Indians  were  made  sub- 
ject to  the  provisions  of  agreements  with  this  tribe 
to  be  found  in  the  acts  of  March  1,  1901  (31  Stat., 
861),  and  June  30,  1902  (32  Stat.,  500).  The  for- 
mer is  commonly  known  as  the  original  agreement 
and  the  latter  as  the  supplemental  agreement.  Both 
contain  provisions  similar  in  many  respects  and 
each  contemplated  that  the  members  of  the  Creek 
Tribe  would  receive  160  acres  of  the  communal 
lands  in  severalty,  of  which  40  acres  should  be  des- 
ignated as  "homestead,"  to  remain  inalienable, 
non-taxable,  and  free  from  incumbrance  for  a  pe- 
riod of  21  years  and  the  remainder  commonly  re- 
ferred to  as  "surplus"  should  remain  inalienable 
for  a  period  of  five  years  only.  In  the  original  agree- 
ment no  definite  date  was  fixed  for  determining 
when  the  21 -year  restricted  period  as  to  the  home- 
stead should  begin  to  run,  but  the  supplemental 
agreement  fixed  such  date  as  that  under  which  the 
tribal  deeds  or  patents  were  issued  to  individual 
allottees.  As  to  the  surplus,  the  five-year  restricted 
period  in  the  original  agreement  began  with  the 
date  of  ratification  by  the  Creek  National  Council 
of  that  agreement,  while  the  supplemental  agree- 
ment provided  a  similar  restricted  period  to  begin 
with  the  approval  of  the  later  agreement.  In  these 
respects,  of  course,  the  supplemental  agreement 
modified  and  amended  the  one  of  the  prior  date. 
One  provision  of  some  moment,  however,  appears 
in  the  original  but  not  in  the  supplemental  agree- 
ment. This  reads  (section  4)  that  the  "allotment 
for  any  minor  *  *  *  shall  not  be  sold  during  mi- 
nority." Separate  deeds  or  patents  were  to  be  had 
for  the  homestead  and  surplus  allotments  and  the 
tribal  deeds  to  Robert  Pitman,  Jr.,  for  the  lands 
allotted  to  him  were  issued  under  date  of  May  24, 
1907,  by  the  principal  chief  of  the  Creek  Nation. 
The  original  21 -year  restricted  period  as  to  the 
homestead  will  not  expire  therefor  until  May  24, 
1928,  while  under  the  supplemental  agreement,  the 
five-year  limitation  as  to  the  surplus  expired  in 
1907. 


Legislation  subsequent  to  these  agreements  bear- 
ing on  the  situation  to  a  material  extent,  must, 
however,  be  considered.  The  act  of  April  26,  1906 
(34  Stat.,  137) ,  applies  to  all  of  the  allottees  of  the 
Five  Civilized  Tribes  in  Oklahoma,  and  in  section 
19  of  that  act,  after  extending  the  restrictive  pe- 
riod as  to  the  full  bloods  to  April  26,  1931— with 
which  we  are  not  primarily  concerned  here— it  was 
further   directed: 

That  all  lands  upon  which  restrictions  are 
removed  shall  be  subject  to  taxation,  and  the 
other  lands  shall  be  exempt  from  taxation  as 
long  as  the  title  remains  in  the  original  allot- 
tee. 

Several  provisions  to  be  found  in  the  act  of  May 
27,  1908  (35  Stat.,  312),  are  also  relevant  and  are 
reproduced  below,  italic  where  indicated  having 
been    supplied: 

That  from  and  after  sixty  days  from  the  date 
of  this  act  the  status  of  the  lands  allotted  here- 
tofore or  hereafter  to  allottees  of  the  Five  Civ- 
ilized Tribes  shall,  as  regards  restrictions  on 
alienation  or  incumbrance,  be  as  follows: 
All  lands,  including  homesteads,  of  said  allot- 
tees enrolled  as  intermarried  whites,  as  freed- 
men,  and  as  mixed-blood  Indians  having  less 
than  half  Indian  blood  including  minors  shall 
be  free  from  all  restrictions.  All  lands,  except 
homesteads,  of  said  allottees  enrolled  as  mixed- 
blood  Indians  having  half  or  more  than  half 
and  less  than  three-quarters  Indian  blood  shall 
be  free  from  all  restrictions.  All  homesteads  of 
said  allottees  enrolled  as  mixed-blood  Indians 
having  half  or  more  than  half  Indian  blood, 
including  minors  of  such  decrees  of  blood,  and 
all  allotted  lands  of  enrolled  full-bloods,  and 
enrolled  mixed-bloods  of  three-quarters  or  more 
Indian  blood,  including  minors  of  such  degrees 
of  blood,  shall  not  be  subject  to  alienation, 
contract  to  sell,  power  of  attorney,  or  any  other 
incumbrance  prior  to  April  twenty-sixth,  nine- 
teen hundred  and  thirty-one,  except  that  the 
Secretary  of  the  Interior  may  remove  such  re- 
strictions, wholly  or  in  part,  under  such  rules 
and  regulations  concerning  terms  of  sale  and 
disposal  of  the  proceeds  for  the  benefit  of  the 
respective  Indians  as  he  may  prescribe.  The 
Secretary  of  the  Interior  shall  not  be  pro- 
hibited by  this  act  from  continuing  to  remove 
restrictions  as  heretofore,  and  nothing  herein 
shall  be  construed  to  impose  restrictions  re- 
moved from  land  by  or  under  any  law  prior  to 
the  passage  of  this  act.  *   *   * 

Sec.   4.     That  all  land   from  which  restric- 
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tions  have  been  or  shall  be  removed  shall  be 
subject  to  taxation  and  all  other  civil  burdens 
as  though  it  were  the  propertv  of  other  persons 
than   allottees   of   the   Five   Civilized   Tribes. 

#  #   # 

Sec.  6.  That  the  persons  and  property  of 
minor  allottees  of  the  Five  Civilized  Tribes, 
shall,  except  as  otherwise  specifically  provided 
by  law,  be  subject  to  the  jurisdiction  of  the 
probate    courts    of    the    State    of    Oklahoma. 

#  #   # 

Provided,  That  no  restricted  lands  of  living 
minors  shall  be  sold  or  encumbered,  except  by 
leases  authorized  by  law,  by  order  of  the  court, 
or  otherwise. 

Sec.  9.  That  the  death  of  any  allottee  of  the 
Five  Civilized  Tribes  shall  operate  to  remove 
all  restrictions  from  the  alienation  of  said  al- 
lottee's land:  Provided,  That  no  conveyance  of 
any  interest  of  any  full-blood  Indian  heir  in 
such  land  shall  be  valid  unless  approved  by  the 
court  having  jurisdiction  of  the  settlement  of 
the  estate  of  said  deceased  allottee. 

It  will  be  noted,  of  course,  that  under  the  fore- 
going all  restrictions  against  alienation  of  lands 
allotted  to  half  bloods,  including  minors,  were  re- 
moved except  as  to  the  homesteads  (section  1)  and 
that  nothing  therein  contained  should  be  con- 
strued to  reimpose  restrictions  which  had  been  re- 
moved by  any  prior  law;  also,  that  no  restricted 
land  of  living  minors  should  be  sold  or  incumbered 
(section  6)  and  that  the  death  of  any  allottee 
should  remove  all  restrictions  except  as  to  the  in- 
terest of  any  full  blood  Indian  heir  therein  (sec- 
tion 9)  .  These  conditions  obtain  here,  largely,  and 
in  so  far  as  the  record  now  before  me  discloses,  there 
has  been  no  removal  of  the  restrictions  in  this 
instance  except  as  provided  by  law. 

The  difficulty  frequently  encountered  in  ques- 
tions relating  to  taxation  of  allotted  Indian  land 
arises  from  the  impressions  so  generally  prevalent 
that  restrictions  against  alienation  and  exemption 
from  taxation  always  go  hand  in  hand.  These  two 
factors  may  be  and  frequently  are  coexistent  but 
they  sometimes  become  divorced.  In  its  legislation 
relating  to  these  people,  Congress  has  clearly  ex- 
pressed its  intent  that  when  the  restrictions  against 
alienation  are  removed  then  the  lands  shall  become 
subject  to  taxation  by  the  State  authorities,  and 
vice  versa.  This  result  has  not  always  followed,  how- 
ever, even  in  the  face  of  expressed  legislation  to 
that  effect.  See  Choate  v.  Trapp  (224  U.S.,  665) , 
and  Morrow  v.  United  States  (243  Fed.  854) .  In  the 
former  case,  which  involved  lands  allotted  to  Chic- 
taw  and  Chickasaw  Indians  in  Oklahoma,  the  court 
says    (page  673) : 


But  the  exemption  (from  taxation)  and 
non-alienability  were  two  separate  and  distinct 
subjects.  One  conferred  a  right  and  the  other 
imposed  a  limitation  *  *  *  The  right  to  re- 
move the  restrictions  was  in  pursuance  of  the 
power  under  which  Congress  could  legislate  as 
to  the  status  of  the  ward,  and  lengthen  or 
shorten  the  period  of  disability.  But  the  pro- 
vision that  the  land  should  be  nontaxable  was 
a  property  right  which  Congress  undoubtedly 
had  the  power  to  grant.  That  right  fully  vested 
in  the  Indians  and  was  binding  upon  Okla- 
homa. 

In  the  Morrow  case,  it  is  said  that   (p.  856)  : 

There  is  no  question  that  the  Government 
may,  in  its  dealings  with  the  Indians,  create 
property  rights  which,  once  vested,  even  it  can 
not  alter. 

Both  cases  held  that  the  lands  allotted  were  not 
subject  to  taxation  during  the  period  of  exemption, 
as  long  as  the  title  remained  in  the  Indians.  A  com- 
panion case  to  Choate  v.  Trapp,  and  decided  on 
the  principles  announced  in  that  case,  is  to  be 
found  in  English  v.  Richardson  (224  U.S.,  680) . 
The  latter  case  dealt  with  the  taxability  of  lands 
allotted  to  a  Creek  Indian  but  whether  homestead, 
or  surplus,  or  both,  does  not  appear  from  the  re- 
ported decision.  The  court  held,  however,  that  the 
plaintiff  was  entitled  to  the  exemption  granted  by 
Congress.  I  find  no  difficulty,  therefore,  in  holding 
that  the  homestead  allotment  of  Robert  Pitman, 
Jr.,  was  not  taxable  during  his  lifetime,  the  title 
having  remained  in  him  up  to  the  time  of  his 
death  and  he  having  died  prior  to  the  expiration 
of  the  period  of  exemption. 

The  surplus  part  of  this  allotment  presents  a 
somewhat  different  situation.  The  five-year  limita- 
tion against  alienation  as  to  such  surplus  expired 
in  1907,  unless  force  and  effect  is  to  be  given  to 
that  expression  in  the  original  Creek  agreement 
which  declares  that  the  allotment  for  any  minor 
"shall  not  be  sold  during  minority."  As  to  this  see 
United  States  v.  Shock  (187  Fed.,  863).  At  least 
there  is  no  discord  between  that  provision  in  the 
original  agreement  and  a  similar  one  found  in  sec- 
tion 6  of  the  act  of  May  27,  1908,  which  directs 
that  the  restricted  land  of  living  minors  shall  not 
be  sold  by  order  of  the  court  or  otherwise.  Some 
question  may  remain,  therefore,  whether  the  sur- 
plus lands  of  this  allottee  were  taxable  by  the  State 
authorities  during  his  lifetime,  even  though  the 
five-year  expressed  period  of  limitation  in  his 
patent  had  expired  and  even  though  section  1  of 
the   act   last   mentioned   removed   the   restrictions 
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against  alienation  of  all  lands  allotted  to  half 
bloods,  including  minors,  except  the  homestead. 
United  States  v.  Shock,  and  English  v.  Richardson, 
supra.  The  allottee  here,  however,  died  while  still 
a  minor  and  this  brings  into  bearing  section  9  of 
the  act  of  May  27,  1908,  which  provides  that  the 
death  of  any  allottee  of  the  Five  Civilized  Tribes 
shall  operate  to  remove  all  restrictions  against 
alienation  except  as  to  the  interest  of  any  full 
blood  Indian  heir  therein.  In  construing  this  pro- 
vision the  Supreme  Court,  in  Parker  v.  Richards 
(250  U.S.,  235-239) ,  says: 

In  cases  presenting  the  question  whether 
lands  inherited  from  allottees  by  full-blood 
Indian  heirs  are  freed  from  restrictions  by  sec- 
tion 9,  and  thus  brought  within  another  pro- 
vision in  the  same  act  declaring  that  land 
'from  which  restrictions  have  been  or  shall  be 
removed'  shall  be  taxable  and  subject  to  other 
civil  burdens,  the  Supreme  Court  of  the  State 
and  the  federal  court  of  that  district  have  both 
held  that  under  the  proviso  such  land  remains 
restricted  in  the  hands  of  the  full-blood  heirs, 
and  so  is  not  within  the  taxing  provision. 
Marcy  v.  Board  of  Commissioners,  supra; 
United  States  v.  Shock,  187  Fed.  Rep.  870. 

Entertaining  a  like  view  of  the  proviso,  we 
conclude  that  the  land  covered  by  the  lease  is 
still  restricted  land. 

My  predecessor  held  that  the  lands  allotted  to 
Robert  Pitman,  Jr.,  are  not  subject  to  taxation  by 
the  State  authorities  and  with  that  holding  I  agree. 
Should  any  taxes  assessed  against  these  lands  have 
been  paid  under  protest,  the  ruling  laid  down  by 
the  Supreme  Court  in  Ward  v.  Love  Co.,  Okla- 
homa (253  U.S.,  17),  and  in  Broadioell  v.  Carter 
Co.,  (Ibid.  25)  will  prove  of  interest  and  im- 
portance. 

Edwin  S.  Booth, 

Solicitor. 


Kiowa,  Comanche— Patented  Allotments 

M-7002  March  10,  1922. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  is  requested  in  the  matter  of  three 
patented  allotments  in  severalty  to  certain  Indians 


of  the  Kiowa,  Comanche  and  Apache  Reservation, 
Oklahoma. 

This  reservation  was  set  apart  for  the  above 
tribes  by  the  treaties  of  October  21,  1867  (15  Stat., 
581  and  589) ,  under  which  the  98th  Meridian  West 
was  established  as  the  eastern  boundary  of  said 
reservation.  It  appears  that  there  are  several  maps 
of  survey  of  the  area  embracing  the  allotments  in 
question  which  do  not  agree.  Thus,  a  map  of  sur- 
vey approved  May  22,  1900,  shows  an  old  (obliter- 
ated)  and  a  new  98th  Meridian  West. 

By  agreement  ratified  by  the  act  of  June  6,  1900 
(31  Stat.,  672,  676),  the  Kiowa,  Comanche  and 
Apache  Tribes  ceded  their  lands  as  described  in  the 
treaty  of  1867,  subject  to  allotments  in  severalty  to 
the  individual  members  of  said  tribes  and  subject 
to  the  setting  aside  of  480,000  acres  of  grazing 
lands  for  the  Indians.  The  act  further  provided 
that  after  allotments  and  the  setting  aside  of  graz- 
ing lands,  the  surplus  lands  were  to  be  open  to  set- 
tlement under  the  general  provisions  of  the  home- 
stead and  townsite  law.  The  allotments  in  ques- 
tion were  made  under  said  act  but  owing  appar- 
ently to  the  discrepancies  in  surveys  and  resurveys 
they  were  not  made  to  conform  to  the  true  bound- 
ary of  the  reservation,  especially  in  reference  to  the 
east  section  lines  of  the  particular  sections  in  which 
the  allotments  are  located.  The  result  is  that  parts 
of  said  allotments  extend  into  and  cover  lands  in 
the  Chickasaw  Nation.  The  parts  of  the  allotments 
thus  in  conflict  will  have  to  be  surrendered  by  the 
allottees  and  the  question  arises  as  to  how  they 
may  be  compensated  for  the  loss.  The  questions 
submitted  for  opinion  are  as  to  whether  by  virtue 
of  the  act  of  March  3,  1909  (35  Stat.,  781,  784), 
authority  exists  for  these  allottees  to  make  ex- 
changes for  any  unappropriated  lands  on  the 
Kiowa  Reservation,  and  if  not,  whether  additional 
allotments  can  be  made  to  them  from  lands  known 
as  the  Pasture  Reserves. 

After  allotments  were  made  to  these  Indians 
under  the  act  of  June  6,  1900,  the  surplus  lands 
were  open  to  disposal  in  accordance  with  the  pro- 
visions of  said  act.  By  the  act  of  June  5,  1906 
(34  Stat.,  213),  the  provision  in  said  act  of  June 
6,  1900,  setting  aside  480,000  acres  of  grazing  land 
was  repealed  and  it  was  provided  that  the  pasture 
lands  should  be  open  to  settlement  and  disposed 
of  to  the  highest  bidder  under  the  provisions  of  the 
homestead  laws,  the  money  arising  from  the  sale  to 
be  deposited  in  the  Treasury  to  the  credit  of  the 
Kiowa,  Comanche  and  Apache  Tribes  to  draw  in- 
terest. The  act  of  June  13,  1913  (38  Stat.,  77,  92), 
authorized  the  Secretary  of  the  Interior  to  sell  the 
unused,  unallotted,  unreserved  lands  in  the  reser- 
vation, the  proceeds  to  be  deposited  to  the  credit 
of  the  Indians  to  draw  interest  and  to  be  known  as 
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the  Kiowa  Agency  Hospital  Fund,  "to  be  used  only 
for  the  maintenance  of  said  hospital."  The  act  of 
March  3,  1919  (40  Stat.,  1318),  provided  that  any 
vacant  lands  in  the  wood  and  pasture  reserves  in 
said  reservation  open  to  entry  under  the  act  of 
June  5,  1906,  should  be  subject  to  sale  at  public 
auction  to  the  highest  bidder. 

Under  date  of  November  24,  1919,  the  Solicitor 
for  this  Department  had  occasion  to  review  and 
consider  the  various  acts,  the  above  as  well  as 
others,  affecting  lands  in  the  Kiowa,  Comanche 
and  Apache  Reservation  opened  to  disposition  as 
provided  in  the  act  of  June  6,  1900,  and  the  legis- 
lation relating  to  lands  in  the  pasture  reserves.  As 
to  the  former  it  was  held:  "It  is  clear  that  no  fur- 
ther allotments,  even  if  there  be  lands  remaining 
undisposed  of,  can  be  made  to  Indians  coming 
within  the  provisions  of  said  act  of  1900."  And  as 
to  grazing  lands  opened  to  settlement  under  the 
act  of  June  5,  1906,  it  was  held:  "Consideration  of 
these  various  acts  leads  inevitably  to  the  conclusion 
that  the  tracts  in  the  former  pasture  reserves  can  be 
disposed  of  only  by  sale,  as  provided  in  the  acts  of 
June  30,  1913,  and  March  3,  1919,  supra,  and  are 
therefore  not  subject  to  allotment  to  Indians."  The 
matter  under  consideration  at  that  time  was  the 
proposed  allotments  to  two  duly  enrolled  and  rec- 
ognized members  of  the  Comanche  Tribe  of  In- 
dians. A  bill  was  introduced  in  Congress  authoriz- 
ing the  Secretary  to  make  an  allotment  to  one  of 
the  persons  by  name,  the  other  having  died  in  the 
meantime,  "from  the  unallotted,  unreserved,  un- 
appropriated, and  undisposed  of  tracts  within  the 
former  Kiowa,  Comanche  and  Apache  Indian  Res- 
ervation in  Oklahoma  *  *  *  ,  a  duly  enrolled  and 
recognized  member  of  the  Comanche  Tribe  who 
has  not  heretofore  been  allotted,  but  who  is  en- 
titled to  an  allotment  under  the  provisions  of  the 
act  of  Congress  of  June  6,  1900  (31  Stat.,  676): 
Provided,  That  all  acts  of  Congress  inconsistent 
with  making  the  allotment  herein  provided  for  are 
hereby  amended  accordingly." 

It  was  held  in  the  case  of  Ethel  E.  Huston  (43 
L.D.,  531)  cited  and  followed  in  the  case  of  Knight 
Placer  Mining  Association  v.  Hardin  (47  L.  D., 
331) ,  having  special  reference  to  the  act  of  June 
30,  1913,  supra: 

This  act  clearly  contemplates  that  all  of  the 
unused,  unallotted  and  unreserved  lands  with- 
in the  limits  of  the  reservation  named  should 
be  sold,  with  a  view  to  providing  hospital 
funds  for  the  benefit  of  the  Indians,  and 
should  thereafter  be  subject  to  no  form  of 
disposition  other  than  that  therein  authorized 
or  prescribed. 


It  appears  that  the  Department  then  thought 
these  lands  were  so  appropriated  to  another  use 
that  they  could  not  be  disposed  of  in  any  other 
form,  and  it  was  remarked  in  the  Hardin  case: 

The  decisions  of  the  Department,  therefore, 
are  uniformly  to  the  effect  that  there  is  no 
authority  for  the  disposition  of  any  of  said 
pasture  lands  under  the  provisions  of  the  min- 
ing law  or  otherwise  than  as  directed  by  the 
acts  hereinbefore  cited. 

It  is  suggested  in  the  request  for  opinion  that  as 
the  allottees  in  question  were  originally  allotted 
lands  which  were  never  in  the  Kiowa,  Comanche 
and  Apache  Reservation  and  that  their  allotments 
were  therefore  incomplete  under  the  provisions  of 
the  act  of  June  6,  1900,  there  may  be  authority 
under  the  act  of  March  3,  1909,  supra,  for  permit- 
ting them  to  exchange  the  parts  of  their  allotments 
extending  into  and  covering  lands  in  the  Chicka- 
saw Nation  for  any  unappropriated  lands  in  said 
reservation  or  to  make  additional  allotments  out  of 
pasture  reserve  lands.  The  act  of  1909  provides: 

That  if  any  Indian  of  a  tribe  whose  surplus 
lands  have  been  or  shall  be  ceded  or  open  to 
disposal  has  received  or  shall  receive  an  allot- 
ment embracing  lands  unsuitable  for  allotment 
purposes,  such  allotment  may  be  conceled  and 
other  unappropriated,  unoccupied,  and  unre- 
served land  of  equal  area,  within  the  ceded 
portions  of  the  reservation  upon  which  such 
Indian  belongs,  allotted  to  him  upon  the  same 
terms  and  with  the  same  restrictions  as  the 
original  allotment,  and  lands  described  in  any 
such  canceled  allotment  shall  be  disposed  of  as 
other  ceded  lands  of  such   reservation. 

The  above  act  on  its  face  clearly  shows  that  it 
was  not  intended  to  cover  a  situation  like  the 
present  one.  In  view,  however,  of  the  specific  pro- 
visions of  the  various  acts  for  the  disposition  of  the 
surplus  lands  of  these  Indians  and  the  uniform  rul- 
ings that  no  further  allotments  can  be  made  of 
such  lands,  my  opinion  is  that  relief  such  as  that 
suggested  can  not  be  extended  to  these  allottees. 

Besides,  the  Superintendent  of  the  Kiowa  Agency 
states  that  "there  is  no  unallotted  land  on  this 
reservation,  except  a  few  tracts  that  have  been  sold 
by  the  General  Land  Office,  on  which  payments 
have  defaulted."  He  further  states  that  "the  three 
tracts  in  question  that  have  been  thus  allotted  are 
very  valuable  tracts  of  land  and  it  would  be  unfair, 
after  these  Indians  have  made  selections  and  their 
selections   approved    and    trust   patents   issued,    to 
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provide  them  with  less  valuable  tracts  of  land." 
Attention  is  invited  to  the  Superintendent's  sug- 
gestion as  to  the  solution  of  this  matter  by  which 
these  allottees  may  possibly  be  afforded  relief. 

Edwin  S.  Booth, 

Solicitor. 


Cancellation  of  Fee- 
Deceased  Allottee 


March  29,  1922. 


M-6882 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


You  have  requested  my  opinion  as  to  the  validity 
of  a  patent  in  fee  issued  to  an  Indian  where  the 
allottee  died  prior  to  the  issuance  of  such  patent, 
and,  inerentially,  as  to  the  power  of  the  Secretary 
of  the  Interior  to  cancel  such  patent. 

Briefly  the  facts  in  the  case  are:  Tony  Blackbird, 
a  Sioux  Indian  of  the  Lower  Brule  Reservation, 
South  Dakota,  received  an  allotment  of  326.44  acres 
for  which  the  usual  25-year  trust  patent  issued  De- 
cember 31,  1903,  pursuant  to  the  act  of  March  2, 
1889  (25  Stat.,  888) ,  and  the  general  allotment  act 
of  February  8,  1887  (24  Stat.,  388).  The  original 
trust  period  on  this  allotment  would  not  have  ex- 
pired until  December,  1928,  but  in  March,  1913,  the 
allottee  applied  for  a  patent  in  fee,  on  the  ground 
of  "competency";  authority  for  the  issuance  of  such 
patent  in  cases  of  this  kind  being  found  in  the  act 
of  May  8,  1906  (34  Stat.,  182) .  Based  on  favorable 
recommendations  from  the  Indian  Service  a  final 
or  fee  patent  issued  to  this  Indian  on  October  7, 
1913,  which  patent  was  duly  recorded  on  the  rec- 
ords of  the  General  Land  Office.  In  the  meantime, 
however,  on  May  30,  1913,  the  allottee  died,  which 
fact  it  appears  was  not  brought  to  the  attention  of 
the  Indian  Office  or  of  the  Department  prior  to  the 
actual  issuance  of  patent.  On  ascertaining  that  fact, 
however,  the  fee  patent  was  not  "delivered"  but 
was  retained  in  the  Indian  Office,  Interested  per- 
sons obtained  a  certified  copy  of  the  patent,  had 
the  same  recorded  and  conveyances  to  third  parties 
now  also  appear  of  record  from  the  widow  and 
two  children  of  the  deceased  allottee,  these  appear- 
ing to  be  the  only  heirs  at  law,  of  the  decedent. 
Mortgages  or  other  incumbrances  are  now  of  record 
against  the  land  involved. 

Fundamentally  a  patent  or  other  instrument  of 
conveyance  to  a  grantee  not  in  being,  as  to  a  fic- 


titious person,  is  void  and  conveys  no  title.  (112 
U.S.,  24-31;  199  U.S.,  63-80;  217  Fed.,  11).  This 
rule  has  been  invoked  at  times  as  authority  for  can- 
celling or  otherwise  setting  aside  instruments  is- 
sued in  the  name  of  fictitious  persons.  To  state  the 
rule  another  way:  There  must  be  grantee  capable 
capable  of  taking  title  unless  the  common  law  rule 
has  been  altered  by  statute.  Corpus  Juris,  vol.  18, 
p.  158.  As  to  this  the  act  of  May  20,  1836  (5  Stat., 
31)  embodied  substantially  in  the  Revised  Statutes 
as  Section  2448  provides— 

"Where  patents  for  public  lands  have  been 
or  may  be  issued,  in  pursuance  of  any  law  of 
the  United  States,  to  a  person  who  had  died,  or 
who  hereafter  dies,  before  the  date  of  such 
patent,  the  title  to  the  land  designated  therein 
shall  inure  to  and  become  vested  in  the  heirs, 
devisees,  or  assignees  of  such  deceased  patentee 
as  if  the  patent  had  issued  to  the  deceased  per- 
son during  life." 

While  in  both  instances  the  statute  literally  reads 
"public  lands"  and  at  times  a  sharp  distinction  is 
to  be  drawn  between  "public  lands"  and  "Indian 
lands"  (227  U.S.,  367;  239  U.S.,  63;  252  U.S.,  159) , 
yet  the  Supreme  Court  itself  has  held  that  the 
statute  above  quoted  is  applicable  to  lands  allotted 
to  Indians.  Creics  v.  Burcham  (\  Black— 66  U.S., 
352-6)  ;  United  States  v.  Chase  (245  U.S.,  90-101) . 
See  also  Kenney  v.  Miles  (250  U.S.,  60,  footnote) . 
The  reason  for  so  holding  is  apparent.  Doubtless 
many  certificates  of  allotment,  trust  patents,  and 
other  forms  of  paper  evidence  of  title  have  been 
issued  to  Indian  allottees  who  were  dead  at  the 
time  of  the  issuance  of  such  instruments.  To  hold 
these  instruments  void  would  necessitate  cancella- 
tion and  the  issuance  of  new  instruments  in  many 
cases  to  the  heirs  of  the  decedent.  Manifestly,  a 
proceeding  of  this  kind  would  be  useless.  How 
much  better,  therefore,  to  hold  that  the  title  so  ac- 
quired inures  to  the  benefit  of  the  heirs  of  the 
patentee  or  grantee.  This  the  courts  have  done. 

As  to  the  authority  of  the  Secretary  of  the  In- 
terior to  cancel  patents  in  fee  after  issuance,  even 
though  never  "delivered,"  we  have  no  statute  which 
specifically  clothes  that  officer  with  such  authority. 
On  the  other  hand,  we  find  many  decisions  by  the 
courts  showing  a  lack  of  such  authority.  Extracts 
from  a  few  of  these  appear  below: 

"Title  by  patent  from  the  United  States  is 
title  by  record  and  delivery  of  the  instrument 
to  the  patentee  is  not,  as  in  a  conveyance  by  a 
private  person,  essential  to  pass  the  title." 
United  States  v.  Benorz    (102  U.S.,   378) . 
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"After  the  issuance  of  patent  the  matter  be- 
comes subject  to  inquiry  only  in  the  courts  and 
by  judicial   proceedings." 

Michigan  Land  irLumber  Company  v.  Rust 
168  U.S.,  593). 

"The  power  of  supervision  and  correction 
vested  in  the  Secretary  of  the  Interior  over 
Indian  allotments  is  not  unlimited  and  arbi- 
trary; it  can  not  be  exercised  to  deprive  any 
person  of  land  the  title  to  which  has  lawfully 
vested." 
Ballinger  v.  Frost    (216  U.S.,  240). 

The  true  situation,  as  I  see  it,  is  possibly  best 
summed  up  in  Steel  v.  Smelting  Company  (106 
U.S.,  447) ,  wherein  the  court  said,  page  454: 

"So  with  a  patent  for  land  from  the  United 
States  *  *  *  It  can  not  be  vacated  or  limited 
in  proceedings  where  it  comes  collaterally  in 
question.  It  can  not  be  vacated  or  limited  by 
the  officers  themselves;  their  power  over  the 
land  is  ended  when  the  patent  is  issued  and 
placed  on  the  records  of  the  Department.  This 
can  be  accomplished  only  by  regular  judicial 
proceedings,  taken  in  the  name  of  the  Govern- 
ment for  that  special  purpose." 

These  views  are  set  forth  at  some  length  because 
Secretaries  of  this  Department,  of  their  own  voli- 
tion have  had  occasion  at  times  to  resort  to  the 
concellation  of  patents  in  fee  after  issuance.  See 
United  States  v.  Caster  (271  Fed.,  615) ,  and  United 
States  ex  rel.  Prettybull  v.  Lane  (47  App.  D.C., 
134) .  Superficially,  these  two  decisions  are  not  in 
harmony.  In  the  former  it  was  held,  in  effect,  that 
the  Secretary  of  the  Interior  is  without  power  to 
recall  the  title  after  issuance  of  a  patent  in  fee 
simply  by  cancelling  the  patent  and  correcting  the 
records  of  his  Department  accordingly.  In  the  latter 
case  the  court  refused  a  writ  of  mandamus  to  com- 
pel the  Secretary  to  deliver  the  patent  where  it 
appeared  that  such  patent  was  procured  through 
false  and  fraudulent  representations.  This  but  il- 
lustrates the  doctrine  that  "he  who  comes  into 
equity  must  come  with  clean  hands."  While  man- 
damus will  lie  upon  a  proper  showing  to  compel 
the  performance  of  a  purely  ministerial  act  (82 
U.S.,  541;  211  U.S.,  249;  216  U.S.,  240-1),  yet  such 
writ  will  be  refused  where  the  object  to  be  sought 
promotes  or  aids  a  wrong  (222  U.S.,  204;  245  U.S., 
308-311).  The  latter  principle  is  reflected  in  the 
Prettybull  case  but  it  still  remains  to  be  seen 
whether  the  cancellation  of  the  patent  in  fee  in 
that  instance  by  the  Secretary  of  the  Interior  re- 
invested the  fee  to  those  lands  in  the  United  States 


or  that  the  courts  would  not  uphold  a  conveyance 
by  the  patentee  of  those  lands. 

The  essential  difference  between  a  void  patent 
and  a  voidable  patent  lies  in  the  fact  that  the  for- 
mer is  a  complete  nullity  and  conveys  no  title. 
Hence,  on  cancellation,  no  one  can  be  heard  to 
complain.  With  a  voidable  patent,  however,  the 
rule  is  otherwise  and  whether  the  fee  in  such  cases 
is  to  be  recalled  is  a  judicial  question  and  one  for 
determination  by  the  courts.  Such  is  the  situation, 
as  I  see  it,  with  reference  to  the  case  at  hand. 
Sufficient  grounds  may  exist  for  voiding  the  patent 
in  this  instance  as  the  record  before  me  indicates 
that  misrepresentations  may  have  been  made  as  to 
the  "competency"  of  Tony  Blackbird.  Even  if  this 
is  true,  however,  that  would  not  justify  an  admin- 
istrative officer  in  arbitrarily  canceling  the  patent, 
and  this  is  particularly  true  where  the  rights  of 
third  parties  have  intervened.  The  matter  is  soley 
one  for  the  courts  to  determine. 

I  am  not  unmindful  of  the  fact  that  the  patent 
in  fee  in  this  case  issued  prior  to  the  expiration  of 
the  trust  period,  in  the  name  of  the  original  allot- 
tee, under  authority  of  the  act  of  May  18,  1906, 
supra,  on  the  alleged  ground  of  "competency,"  and 
it  might  be  argued,  that  a  dead  Indian  certainly  is 
not  a  competent  Indian.  Thus  it  might  be  said  that 
the  foundation  or  authority  for  the  issuance  of  this 
patent  in  the  first  instance  was  lacking,  and  while 
there  may  be  some  force  to  that  argument,  yet 
whether  that  fact  renders  the  patent  void  or  void- 
able is  a  question  for  judicial  determination  by  the 
courts.  In  this  connection,  however,  it  may  be 
pointed  out  that: 

"Every  patent  for  public  or  Indian  land  car- 
ries with  it  an  implied  affirmation  or  finding  of 
every  fact  made  a  prerequisite  to  its  issue. 
Dixon  v.  Luck  Land  Company  (242  U.S., 
374) ." 

See  also  United  States  v.  Wildcat  (244  U.S., 
111). 


Needless 
Secretary  of 
a  patent  in 
the  General 
resting  excl 
wise  would 
the  title  to 
rest. 


Approved: 


to  add  I  am  of  the  opinion  that  the 
the  Interior  is  without  power  to  cancel 
fee  once  issued  and  placed  of  record  in 
Land  Office  but  that  this  is  a  function 
usively  in  the  courts.  To  hold  other- 
shake  the  very  foundations  upon  which 
most  of  our  public  and  Indian  lands 


Edwin  S.  Booth, 

Solicitor. 


.,  Assistant  Secretary. 


April  5,  1922 


Opinions  of  the  Solicitor 
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Choctaw  and  Chickasaw- 
Coal  Lands 


M-7316 


April  5,  1922. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  the  au- 
thority of  the  Secretary  of  the  Interior  to  refund  to 
purchasers  of  coal  and  asphalt  deposits  in  the  segre- 
gated coal  and  asphalt  lands  of  the  Choctaw  and 
Chickasaw  Nations,  Oklahoma,  payments  hereto- 
fore made  by  lessees  of  those  deposits  as  "advance 
royalties." 

The  issue  here  turns  primarily  on  the  provisions 
of  the  act  of  February  8,  1918  (40  Stat.,  433) , 
which,  after  providing  for  the  appraisement  and 
sale  of  these  deposits  under  rules  and  regulations 
to  be  prescribed  by  the  Secretary  of  the  Interior, 
further  provides  in  section  4  (pertinent  provisions 
only  reproduced)  — 

"That  such  deposits  of  coal  or  asphalt  on  the 
leased  lands  shall  be  sold  subject  to  all  rights 
of  the  lessee  *  *  *  and  that  advance  royalty 
paid  by  any  lessee  and  standing  to  the  credit 
of  said  lessee  shall  be  credited  by  said  pur- 
chaser to  the  extent  of  the  amount  thereof,  and 
that  no  royalties  shall  be  paid  by  said  lessee 
to  said  purchaser  until  the  credit  so  given  shall 
be  exhausted  at  the  rate  of  8  cents  per  ton 
mine  run,  *  *  *  and  if  any  lessee  becomes  the 
purchaser  of  any  coal  deposits  on  any  unde- 
veloped lease  owned  by  him,  then  one-half  of 
the  advance  royalties  paid  by  any  lessee  on 
such  lease  shall  be  credited  on  the  purchase 
price  thereof,  and  any  residue  of  advance  roy- 
alties heretofore  paid  by  any  lessee  shall  be 
credited  to  such  lessee  on  account  of  any  pro- 
duction of  coal  on  any  other  lease  which  he 
may  own  and  operate. 

Regulations  promulgated  pursuant  to  the  fore- 
going, approved  September  24,  1918,  contain  the 
following— 

"Any  unused  advance  royalty  to  the  credit  of 
a  lessee  under  existing  leases,  shall  be  paid  by 
said  Superintendent,  when  final  payment  of 
the  purchase  price  is  made,  to  the  purchaser  for 
the  benefit  of  the  lessee  under  the  terms  of  the 
lease  and  the  Act  of  Congress  approved  Febru- 
ary 8,  1918:  Provided,  however,  that  if  any 
lessee  becomes  the  purchaser  of  any  coal  de- 


posits on  any  undeveloped  lease  owned  by 
him,  the  one-half  of  the  advance  royalties  paid 
by  any  lessee  on  such  lease  shall  be  credited  on 
the  purchase  price  thereof,  and  any  residue  of 
advance  royalties  heretofore  paid  by  any  lessee 
shall  be  credited  to  such  lessee  on  account  of 
any  production  of  coal  on  any  other  lease 
which  he  may  own  and  operate. 

The  printed  advertisements  under  which  these 
deposits  were  sold  read  in  part— 

"Terms:  Twenty  per  cent  (20%)  of  the  pur- 
chase price  at  the  time  of  the  sale,  and  the  re- 
mainder in  four  equal  annual  installments, 
payable  in  one,  two,  three  and  four  years,  re- 
spectively, from  the  date  of  sale.  All  deferred 
payments  bear  5  per  cent  (5%)  interest  per 
annum  from  date  of  sale.  All  royalties  on  tracts 
now  under  lease,  and  on  any  lease  made  on 
unleased  tracts  subsequent  to  the  sale  and  be- 
fore final  payment,  must  be  paid  to  the  Super- 
intendent for  the  Five  Civilized  Tribes  and  be 
held  by  him  and  paid  to  the  purchasers  after 
full  payment  has  been  made  or  in  annual  in- 
stallments in  the  discretion  of  the  Secretary  of 
the  Interior." 

Under  these  circumstances,  the  purchasers  of 
these  deposits,  other  than  the  lessees  themselves,  are 
entitled,  when  final  payment  has  been  made,  to  a 
refund  of  the  unused  advanced  royalties  standing 
to  the  credit  of  the  lessee.  Where  the  lessee  him- 
self becomes  the  purchaser  on  any  undeveloped 
lease  owned  by  him  then  such  purchaser  is  entitled 
to  credit  on  the  purchase  price  to  the  extent  of 
one-half  of  the  advanced  royalties  so  standing  to  his 
credit  on  that  particular  tract  of  land. 

The  Indian  appropriation  acts  for  recent  years 
each  contain  a  provision  reading  substantially  as 
below,  which  is  taken  from  the  act  of  March  3, 
1921    (41   Stat.,   1225-1242)- 

"That  hereafter  no  money  shall  be  expended 
from  tribal  funds  belonging  to  the  Five  Civil- 
ized Tribes  without  specific  appropriation  by 
Congress  except:  (here  follows  certain  excep- 
tions not  immediately  relevent) ." 

This,  however,  as  I  see  it,  is  not  to  be  construed 
as  a  limitation  against  the  discharge  by  this  De- 
partment of  an  obligation  which  Congress,  itself, 
has  directed  should  be  paid.  The  act  of  February  8, 
1918,  supra,  itself,  operates  as  an  authorization  by 
Congress  for  the  expenditure  of  these  funds  in  the 
manner  therein  directed  and  an  additional  specific 
appropriation  by  Congress  for  that  purpose  is  not 
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required  in  order  to  enable  these  payments  to  be 
made. 

Just  what  constitutes  "advanced  royalties,"  or  as 
expressed  in  the  regulations,  "unused  advanced 
royalties"  may  depend  somewhat  on  the  circum- 
stances connected  with  each  particular  transaction. 
As  to  these,  however,  see  the  act  of  June  28,  1898 
(30  Stat.,  495-510)  ,  and  the  case  of  United  States  v. 
McMurray  (181  Fed.,  723)  .  See  also  an  opinion  by 
my  predecessor  under  date  of  December  11,  1918, 
wherein  it  was  indicated  that  advanced  royalties 
per  se,  and  the  payments  made  by  lessees  for  failure 
to  operate  and  produce  coal  as  required  by  the 
regulations,  both  constitute  "advanced  royalties" 
within  the  purview  of  section  4  of  the  act  of  Feb- 
ruary 8,   1918,  supra. 

Edwin  S.  Booth, 

Solicitor. 
Approved: 
M.  Goodwin,  Assistant  Secretary. 


Trust  Allotment— Expiration 

M-5379 

M-5702  April  27,  1922. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  on  several  ques- 
tions relating  to  the  status  of  Indian  "trust  allot- 
ments" after  the  expiration  of  the  trust  period  but 
prior  to  the  issuance  of  final  or  fee  patents  therefor, 
and  as  to  the  jurisidiction  of  the  Secretary  of  the 
Interior  over  such  allotments.  The  questions  pre- 
sented may  be  briefly  stated  thus: 

1.  Can  the  Secretary  of  the  Interior  sell  the 
land  and  issue  a  patent  in  fee  to  the  purchaser? 

2.  Can  the  land  be  partitioned  and  patents 
in  fee  be  issued  to  adult  heirs  and  new  trust 
patents  issued  to  minor  heirs? 

3.  Can  a  patent  in  fee  be  issued  to  the  heirs 
in  common,  including  minor  heirs? 

4.  Can  the  trust  period  be  extended,  with  or 
without  further  action  by  Congress? 

5.  Of  what  validity  is  a  deed  executed  by  the 
allottee  or  his  heirs  prior  to  actual  issuance  of 
the  fee  patent? 

It  is  essential  to  bear  in  mind  that  we  are  here 
dealing  only  with  those  Indian  allotments  on  which 
the  trust  period  has  expired  by  operation  of  law— 


i.e.,  lapse  of  time— and  for  which  the  final  or  fee 
patent  has  not  issued.  The  term  "trust  allotment" 
as  applied  to  Indian  lands  allotted  in  severalty 
is  so  well  understood  that  an  extended  discussion 
here  is  doubtless  unnecessary.  The  original  or 
"trust  patents"  for  all  such  allotments  provide  for 
a  definite  period  of  trust,  usually  twenty-five  years, 
at  the  expiration  of  which  the  United  States  agrees 
to  convey  the  fee,  by  patent,  to  the  allottee  or  to  his 
heirs,  discharged  of  the  trust  and  free  of  all  charge 
or  encumbrance  whatsoever.  See  section  5  of  the 
General  Allotment  Act  of  Februory  8,  1887  (24 
Stat.,  388) ,  on  which  most  of  our  Indian  trust 
allotments  are  founded,  and  from  which,  for  con- 
venient reference,  I  quote: 

"*  *  *  which  patents  shall  be  of  the  legal 
effect,  and  declare  that  the  United  States  does 
and  will  hold  the  land  thus  allotted,  for  the 
period  of  twenty-five  years,  in  trust  for  the  sole 
use  and  benefit  of  the  Indian  to  whom  such 
allotment  shall  have  been  made,  or,  in  case  of 
his  decease,  of  his  heirs  according  to  the  laws  of 
the  State  or  Territory  where  such  land  is  locat- 
ed, and  that  at  the  expiration  of  said  period 
the  United  States  will  convey  the  same  by 
patent  to  said  Indian,  or  his  heirs  as  aforesaid, 
in  fee,  discharged  of  said  trust  and  free  of  all 
charge  or  incumbrance  whatsoever:  Provided, 
That  the  President  of  the  United  States  may  in 
any  case  in  his  discretion  extend  the  period. 
And  if  any  conveyance  shall  be  made  of  the 
lands  set  apart  and  allotted  as  herein  provided, 
or  any  contract  made  touching  the  same,  be- 
fore the  expiration  of  the  time  above  men- 
tioned, such  conveyance  or  contract  shall  be 
absolutely  null  and  void."  [Italic  supplied.] 

Manifestly  this  legislation  contemplates  that 
when  the  trust  has  expired  the  allottee  or  his  heirs 
then  become  entitled,  as  a  matter  of  right,  to  a  final 
or  fee  patent.  True,  the  act  contains  a  provision  by 
which  the  trust  may  be  extended,  in  the  discretion 
of  the  President,  and  while  this  act,  in  itself,  is 
silent  as  to  whether  the  authority  so  conferred,  if 
exercised  at  all,  is  to  be  invoked  only  during  the 
trust  period,  yet  in  the  act  of  June  21,  1906  (34 
stat.,  326) ,  we  find: 

"That  prior  to  the  expiration  of  the  trust 
period  of  any  Indian  allottee  to  whom  a  trust 
or  other  patent  containing  restrictions  upon 
alienation  has  been  or  shall  be  issued  under 
any  law  or  treaty,  the  President  may  in  his  dis- 
cretion continue  such  restrictions  on  alienation 
for  such  periods  as  he  may  deem  best."  [Italic 
supplied.] 
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Viewing  this  provision  as  a  legislative  interpre- 
tation of  prior  acts  relating  to  the  same  subject 
matter  (221  U.S.,  286-309;  41  Sup.  Ct.  Rep.,  561), 
it  follows  that  if  the  trust  is  to  be  extended,  such 
action  must  be  had  prior  to  its  expiration.  Other- 
wise action  of  this  kind  would  virtually  amount  to 
a  reimposition  of  restrictions  against  alienation,  or 
the  creation  of  a  new  trust,  rather  than  an  exten- 
sion of  the  former  period.  Congress,  of  course,  can 
reimpose  restrictions  even  after  they  have  once  ex- 
pired (Brader  v.  James,  246  U.S.,  88) ,  but  where 
vested  rights  have  intervened,  the  rule  even  there 
may  be  otherwise.  With  these,  however,  we  are  not 
now  concerned  other  than  to  observe  that  in  the 
absence  of  express  legislation  by  Congress,  which  I 
do  not  find,  it  is  beyond  the  power  of  administra- 
tive officers  to  extend  the  period  of  the  trust  after 
that  period  has  once  expired.  This  answers  the 
fourth  question. 

When  we  come  to  consider  the  jurisdiction  of  the 
Secretary  of  the  Interior  over  Indian  trust  allot- 
ments, his  powers  and  duties  in  connection  there- 
with, and  particularly  such  matters  as  a  determina- 
tion of  the  heirs  of  deceased  allottees,  a  sale  or 
partition  of  the  allotment,  issuance  of  patents  in 
fee  to  the  heirs  or  to  purchasers,  etc.,  these  rest 
largely  on  the  act  of  June  25,  1910  (36  Stat.,  855) , 
which,  in  terms,  gives  the  said  Secretary  exclusive 
jurisdiction  over  the  estates  of  deceased  allottees. 
Halloiuell  v.  Commons  (239  U.S.,  506)  ;  Lane  v. 
Mickadiet  (241  U.S.,  201)  .  When  we  examine  that 
statute,  however,  even  section  1  of  which  is  quite 
lengthy,  we  find  therein  certain  limitations,  as  the 
following,  taken  from  that  act  will  disclose  (perti- 
nent provisions  only  reproduced)  : 

"When  any  Indian  to  whom  an  allottment 
of  land  has  been  made,  or  may  hereafter  be 
made,  dies  before  the  expiration  of  the  trust 
period  and  before  the  issuance  of  a  fee  simple 
patent  *   *   *   the    Secretary    of    the    Interior 

*  *  *  shall  ascertain  the  legal  heirs  of  such 
decedent,  and  his  decision  thereon  shall  be 
final  and  conclusive.  If  the  Secretary  of  the 
Interior  decides  the  heir  or  heirs  of  such  deced- 
ent competent  to  manage  their  own  affairs,  he 
shall  issue  to  such  heir  or  heirs  a  patent  in  fee; 

*  *  *  if  he  shall  decide  one  or  more  of  the 
heirs  to  be  incompetent,  he  may,  in  his  descre- 
tion  cause  such  lands  to  be  sold;  *  *  *  pro- 
vided, that  if  the  Secretary  of  the  Interior  shall 
find  that  the  lands  of  the  decedent  are  cap- 
able of  partition  to  the  advantage  of  the  heirs, 
he  may  cause  the  shares  of  such  as  are  compe- 
tent *  *  *  to  be  set  aside  and  patents  in  fee 
to  be  issued  to  them  therefor  *  *  *  provided, 
that  the  proceeds  of  the  sale  of  inherited  lands 


shall  be  paid  to  such  heir  or  heirs  as  may  be 
competent  and  held  in  trust  subject  to  use  and 
expenditure  during  the  trust  period  for  such 
heir  or  heirs  as  may  be  incompetent,  as  their 
respective  interests  shall  appear."  [Italic  sup- 
plied.] 

Standing  alone  and  read  literally,  the  expression, 
"before  the  issuance  of  a  fee  simple  patent,"  would 
imply  jurisdiction  in  the  Secretary  of  the  Interior 
to  do  those  things  provided  for  in  the  act  at  any 
time  prior  to  actual  issuance  of  the  final  patent,  but 
when  construed  in  conjunction  with  the  language 
immediately  preceding,  "before  the  expiration  of 
the  trust  period,"  it  becomes  manifest  that  these 
two  elements  are  essential  and  must  be  coexistent. 
The  conjunction  used  is  "and,"  not  "or,"  in  other 
words,  and  to  state  the  proposition  negatively,  the 
trust  period  must  not  have  expired  and  a  fee  simple 
patent  must  not  have  issued.  Absence  of  either  re- 
sults in  a  loss  of  jurisdiction.  It  could  not  success- 
fully be  contended  that  jurisdiction  remains  in  the 
Secretary  after  the  issuance  of  a  patent  in  fee  where 
such  patent  issues  prior  to  the  expiration  of  the 
trust  period,  as  to  which  see  the  act  of  May  8,  1906 
(34  Stat.,  182) .  On  the  issuance  of  a  patent  of  this 
kind  the  trust  is  thereby  terminated,  and  likewise, 
when  that  period  expires  by  operation  of  law  the 
trust  also  terminates.  Either  contingency  terminates 
the  jurisdiction  of  the  Secretary  of  the  Interior  over 
the  subject  matter.  This  is  measurably  reflected  by 
the  proviso  last  reproduced  above  from  the  act  of 
1910,  which  directs  that  the  preceeds  derived  from 
a  sale  of  inherited  Indian  lands  shall  be  paid  to 
competent  heirs  and  held  in  trust  during  the  trust 
period  for  such  heirs  as  may  be  incompetent. 

If  any  doubt  remains  about  the  matter  we  need 
only  return  to  the  organic  acts  under  which  these 
allotments  are  made  and  observe  therein  the  plain 
congressional  direction  that  the  lands  so  allotted 
are  to  be  held  in  trust  for  a  definite  period,  at  the 
expiration  of  which  the  fee  is  to  be  conveyed  by 
patent  to  the  allottee  or  to  his  heirs.  Of  what  avail  is 
a  fixed  period  of  trust,  if  on  expiration  of  that 
period  the  administrative  officers  extend  such  trust 
indefinitely  simply  by  declining  to  issue  final  pat- 
ent, continuing  in  the  meantime  to  exercise  super- 
vision and  control?  In  Lane  v.  Mickadiet,  supra, 
the  Supreme  Court  says    (page  207)  : 

"It  is  undoubted  that  the  fee  simple  title  to 
the  lands  embraced  in  the  allotment  had  not 
passed  from  the  United  States,  and  that  as  ex- 
pressly stated  in  the  granting  act,  the  land  was 
held  in  trust  by  the  United  States  for  the 
benefit  of  the  allottee  to  await  the  expiration 
of  the  trust  period  fixed  by  law  when  the  duty 
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on  the  part  of  the  United  States  of  conveying 
the  fee  to  the  land  would  arise." 

Again,  in  several  syllabi  of  Hallowell  v.  Com- 
mons, supra,  holding  that  the  Secretary  has  ex- 
clusive jurisdiction  to  determine  the  heirs  of  de- 
ceased Indian  allottees,  we  find  such  expressions  as 
"dying  during  the  period  in  which  an  allotment"; 
"dying  within  the  trust  period":  all  illustrative  of 
the  true  intent. 

I  am  of  the  opinion,  therefore,  that  on  expira- 
tion of  the  trust  period  provided  by  law  the  juris- 
diction previously  resting  in  the  Secretary  of  the 
Interior  over  such  Indian  allotments  ceases,  and 
that  there  then  remains  nothing  to  be  done  but  the 
purely  ministerial  duty  of  casting  the  legal  title  on 
the  person  or  persons  to  whom  such  title  belongs. 
Accordingly  the  first  and  second  questions  are 
answered  in  the  negative  and  the  third  question  in 
the  affirmative.  In  fact,  in  regard  to  the  latter,  this 
appears  the  logical  thing  to  do,  i.e.,  issue  final 
patent  to  the  heirs  generally  without  naming  them 
or  attempting  to  set  up  their  respective  interests  in 
the  estate.  Otherwise,  "newly  discovered  heirs"  may 
arise  after  issuance  of  such  patent,  and  it  would 
then  prove  embarrassing  to  find  that  the  outstand- 
ing fee  patent  issued  by  the  Government  had 
named  the  heirs  and  specifically  set  forth  their 
respective  interests  in  the  estate.  I  regard  the  for- 
mer as  the  safe  rule  to  follow  in  practically  all 
cases,  regardless  of  whether  the  heirs  have  previ- 
ously been  determined  by  this  Department,  by  the 
local  courts,  or  remain  undetermined.  The  trust 
having  expired  by  operation  of  law  and  our  juris- 
diction over  the  land  having  terminated,  issuance 
of  the  final  patent  to  "Heirs  of—"  would  leave  the 
matter  open  for  any  adjustment  that  subsequent 
development  might  require. 

As  to  the  fifth  question,  this  is  a  matter  cogniz- 
able primarily  by  the  courts,  for,  finding  as  we 
have  that  jurisdiction  over  these  allotments  termi- 
nates automatically  on  expiration  of  the  trust  pe- 
riod, whether  the  allottee  or  his  heirs  then  have 
power  to  make  a  valid  conveyance  of  the  land  so 
allotted,  prior  to  actual  issuance  of  the  final  patent, 
is  a  matter  for  determination  by  the  courts  rather 
than  by  administrative  officers  of  the  Government. 
In  this  connection,  however,  it  may  be  said  that  the 
fee  to  lands  so  allotted  does  not  pass  co  instanti  on 
expiration  of  the  trust,  as  the  law  does  not  so  pro- 
vide. Necessarily,  therefore,  actual  passage  of  the 
fee  must  await  issuance  of  the  final  patent.  The 
right  to  such  patent,  however,  has  been  fully 
earned— become  vested— so  to  speak,  on  expiration 
of  the  trust  period  and  whether  the  courts  will  or 
will  not  uphold  conveyances  executed  in  the  in- 
terim between  the  expiration  of  the  trust  and  the 


issuance  of  final  patent  is  purely  speculative.  They 
(the  courts)  may  uphold  such  transactions  by  ap- 
plying the  doctrine  of  relation,  as  to  which  see 
Lomax  v.  Pickering  (173  U.S.,  27  et  seq.)  ;  Barnett 
v.  Kunkel  (259  Fed.,  399) ,  and  Anchor  Oil  Com- 
pany v.  Grey  (41  Sup.  Ct.  Rep.,  545) .  Not  being  a 
matter  primarily  for  departmental  determination, 
however,  it  is  one  regarding  which  I  express  no 
definite  conclusion.  We  are  concerned  here  only 
with  the  issuance  of  final  patent,  and  having  per- 
formed that  duty  we  may  well  leave  to  the  courts 
controversies  involving  the  title  between  the  pat- 
entees and  their  grantees.  Should  it  develop,  prior 
to  issuance  of  final  patent,  that  the  allotment  was 
founded  on  fraud  or  mistake  in  the  first  instance, 
administrative  officers  may  then  be  justified  in 
withholding  final  patent,  for,  as  observed  by  the 
Supreme  Court  in  Knight  v.  United  States  Land 
Association  (142  U.S.,  161,  178),  it  would  be  use- 
less for  the  Secretary  of  the  Interior  to  issue  final 
patent  and  immediately  thereafter  to  request  the 
Attorney  General  to  institute  proceedings  to  set 
the  patent  aside.  In  the  absence  of  some  controlling 
reason,  however,  on  the  expiration  of  the  trust 
period  nothing  then  remains  to  be  done  but  to  cast 
the  fee  on  the  allottee,  or  on  his  heirs,  as  the  case 
may  be. 

My   prior   opinions   of    July    14   and   August   8, 
1921,  regarding  this  matter  are  hereby  overruled. 


Edwin  S.  Booth, 

Solicitor. 


Approved: 


.,  Assistant  Secretary. 


Winnebago— Tribal  Funds 
M-7193  April  29,  1922. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

On  recommendation  of  the  Commissioner  of  In- 
dian Affairs,  you  request  an  expression  of  my  views 
as  to  the  disposition  to  be  made  of  some  $19,500  on 
deposit  in  the  Treasury  to  the  credit  of  the  Winne- 
bago Tribe,  being  the  residue  of  tribal  moneys  be- 
longing to   those   Indians. 

After  inviting  attention  to  the  act  of  July  1,  1912 
(37  Stat.,  187),  to  be  considered  presently,  the 
Commissioner  states  that  the  funds  in  question,  as 
shown  by  the  records  of  his  office,  arose  as  follows: 
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Fulfilling  treaties  with  the  Winnebagoes,  proceeds 
of  lands  (Minnesota),  act  of  February  21,  1863 
(12  Stat.,  659)    $18,699.61 

Proceeds  of  Winnebago  Reservation,  Minnesota, 
section  4,  act  of  February  21,  1863  (12  Stat., 
659)    100.00 

Fulfilling  treaties  with  Winnebagos,  allotted 
lands,  Nebraska,  act  of  July  4,  1888  (25  Stat., 
240)      762.63 

The  act  of  1912,  supra,  is  entitled  "An  Act  For 
the  relief  of  Winnebago  Indians  in  Nebraska  and 
Wisconsin,"  and  aside  from  its  enacting  clause, 
reads: 

That  the  Secretary  of  the  Interior  is  hereby 
authorized  when  the  amount  of  tribal  funds 
due  the  Winnebagoes  in  Wisconsin  shall  have 
been  ascertained,  in  accordance  with  the  en- 
rollment as  hereinafter  provided,  to  expend 
said  funds  for  their  benefit  in  such  manner,  in- 
cluding the  purchase  of  lands  for  said  Indians, 
as  he  may  deem  proper,  or,  in  his  discretion, 
to  distribute  said  funds,  or  any  part  thereof, 
per  capita  among  said  Indians:  Provided,  That 
the  Secretary  of  the  Interior  is  hereby  author- 
ized to  adjust  the  differences,  not  already  pro- 
vided for  by  statute,  between  the  two  branches 
of  the  tribe,  arising  from  errors  in  the  pay- 
ment of  annuities,  and  to  settle  the  same  before 
the  final  division  of  the  trust  funds  is  made: 
Provided,  further,  That  a  special  census  of  the 
two  branches  of  the  Winnebago  Tribe  shall  be 
taken  as  of  June  thirtieth,  nineteen  hundred 
and  twelve,  and  that  the  final  division  of  the 
capitalized  funds  of  the  tribe  shall  be  based 
upon  the  number  of  persons  belonging  to  each 
branch  who  are  alive  on  that  date.  [Italic  sup- 
plied.] 

This  act  is  but  cumulative  legislation  relating  to 
the  same  matter,  for  in  the  Indian  appropriation 
act  of  March  3,  1909  (35  Stat.,  781-798)  ,  after  di- 
recting that  some  $880,000  be  placed  to  the  credit 
of  the  Winnebago  Indians,  as  the  balance  due  this 
tribe  pursuant  to  earlier  understandings,  the  Secre- 
tary of  the  Interior  was  directed  to  cause  a  new 
enrollment  to  be  made  of  all  Winnebago  Indians 
entitled  to  share  therein,  except  those  enrolled  at 
the  agency  in  Nebraska,  as  to  whose  enrollment 
doubtless  sufficient  records  were  then  extant.  On 
completion  of  that  roll,  the  Secretary  was  further 
directed  to  distribute  these  funds  per  capita,  ex- 
cept to  the  Winnebago  Indians  resident  in  Wiscon- 
sin, the  shares  due  the  latter  to  be  held  in  the 
Treasury  pending  further  legislation. 

The  situation  here  will  the  better  be  appreciated 
if  it  is  recalled  that  during  earlier  days,  for  mo- 


tives into  which  we  need  not  now  go,  the  habitat  of 
the  Winnebagoes  as  a  tribe  was  shifted  from  time 
to  time  as  the  westward  march  of  civilization 
pressed  ever  onward.  See  7  Stat.,  370  and  1101;  and 
14  Stat.,  671.  Without  tracing  these  various  migra- 
tions in  detail,  sufficient  to  say  that  the  main  body 
of  the  tribe  finally  located  on  lands  in  what  is  now 
the  State  of  Nebraska  and  where  allotments  in  sev- 
eralty have  since  been  made  to  some  1,500  members 
of  this  tribe.  As  so  frequently  occurs  when  migra- 
tions of  this  kind  are  brought  about,  the  entire 
membership  did  not  always  follow  the  parent  body 
of  the  tribe,  some  individuals  preferring  to  remain 
where  they  were  then  located,  or  else  returned  after 
a  short  stay  in  the  new  country.  For  manifest 
reasons  it  was  desirable,  during  earlier  times  at 
least,  to  have  the  Indians  of  the  various  tribes  lo- 
cated in  as  compact  bodies  as  possible,  and  to  this 
end  earlier  treaties  and  agreements  frequently  con- 
tained clauses  in  the  nature  of  a  penalty  or  for- 
feiture of  tribal  rights  on  the  part  of  those  members 
who  failed  to  rejoin  the  main  body  of  the  tribe. 
Illustrative  of  this,  see  article  5  of  the  treaty  of 
April  15,  1859  (12  Stat.,  1103),  with  the  Winne- 
bago Indians,  the  concluding  proviso  of  which 
reads: 

"Provided  however,  that  those  who  do  not  rejoin 
and  permanently  reunite  themselves  with  the  tribe 
within  one  year  from  the  date  of  ratification  of  this 
agreement,  shall  not  be  entitled  to  the  benefit  of 
any  of  its  stipulations." 

Within  later  years,  however,  a  more  equitable 
policy  prevailed,  and,  as  to  the  Winnebagoes,  as 
early  as  1870  we  find  a  proviso  which  reads— act  of 
July  15,   1870    (1G  Stat.,  361)  : 

And  the  said  Winnebago  Indians,  and  all 
others  being  members  of  said  tribe  lawfully  re- 
siding in  the  State  of  Minnesota  shall  hereafter 
be  entitled  to  receive  their  pro  rata  distributive 
proportion  of  all  annuities  in  goods,  money  or 
property,  and  any  other  moneys  to  which  said 
tribe  is  or  may  be  entitled  under  any  law  or 
treaty  now  in  force,  at  their  homes  in  Minne- 
sota the  same  as  though  they  had  removed 
West  and  settled  with  the  Western  Winne- 
bagoes. 

Again,  the  act  of  January  18,  1881  (21  Stat., 
315) ,  confirmed  the  right  of  the  Winnebago  In- 
dians who  remained  in  Wisconsin  to  select  "home- 
steads" from  the  public  lands  in  that  State,  and  se- 
lections made  by  something  over  400  members  of 
this  tribe  were  subsequently  patented  to  them  sub- 
ject to  certain  restrictions  against  alienation.  Sec- 
tion 3  of  that  act  directed  that  future  distribution 
of  annuities  due   the  Winnebago   Indians  should 
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be  made  on  the  basis  of  pro  rata  division  between 
that  portion  of  the  tribe  in  Nebraska  and  that  por- 
tion in  Wisconsin,  according  to  the  number  in 
each  band  as  shown  by  the  census  to  be  made  pur- 
suant to  the  provisions  of  that  act. 

With  this  brief  recourse  to  the  earlier  legislative 
history  relating  to  these  people,  we  return  to  the 
act  of  July  1,  1912,  and  on  reexamination  find  no 
difficulty  in  determining  that  it  was  designed  to 
operate  as  a  final  division  of  the  trust  funds  belong- 
ing to  this  tribe.  It  directed  the  preparation  of  a 
special  census  or  roll  of  the  two  branches  of  this 
tribe  (those  in  Nebraska  and  those  in  Wisconsin) 
as  of  June  30,  1912,  and  that  the  final  division  of 
their  capitalized  funds  should  be  based  upon  the 
number  of  persons  belonging  to  each  band  who 
were  alive  on  that  date.  In  other  words,  "a  final 
roll"  as  of  June  30,  1912.  Based  on  such  roll,  the 
shares  due  the  Winnebago  Indians  in  Wisconsin 
could  be  expended  for  their  benefit,  or  in  the  dis- 
cretion of  the  Secretary  of  the  Interior,  paid  to 
them  per  capita.  This  but  removed  the  previous 
inhibition  found  in  the  act  of  March  3,  1909,  direct- 
ing that  their  funds  be  retained  in  the  Treasury 
pending  additional  legislation  by  Congress. 

I  find  no  authority  under  existing  law  to  add  to 
these  Winnebago  rolls  the  names  of  any  children 
born  since  June  30,  1912,  and  I  am  of  the  opinion 
that  the  residue  of  tribal  funds  now  in  the  Treas- 
ury is  to  be  divided  between  the  two  branches  of 
this  tribe  and  distributed  per  capita  as  shown  by 
the  final  roll  prepared,  or  expended  for  their  bene- 
fit, in  the  discretion  of  the  Secretary  of  the  Interior, 
pursuant  to  the  provisions  of  the  act  of  July  1, 
1912. 

Edwin  S.  Booth, 

Solicitor. 


Ft.  Belknap— Changes  in 
Allotment  Roll 

M-7599  June  9,  1922. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

There  has  been  referred  to  me  for  opinion  a 
question  submitted  by  the  Indian  Office  as  to 
whether  the  Secretary  of  the  Interior  is  authorized 
to  make  changes  in  the  allotment  roll  of  Indians 
of  the  Fort  Belknap  Reservation,  Montana. 

The  roll  approved  by  the  Department  January 
9,  1922,  was  prepared  by  a  commission  appointed 


in  pursuance  of  section  1  of  the  special  act  of 
March  3,  1921  (41  Stat.,  1355),  which  provides  in 
part: 

That  within  one  year  from  the  date  of  ap- 
proval of  this  Act  the  Secretary  of  the  Interior 
shall  appoint  a  commission  of  three  persons, 
two  of  them  shall  be  members  of  the  Gros 
Vontre  and  Assinniboine  Tribes  of  Indians 
and  one  member  an  employee  of  the  Interior 
Department,  who  shall  cause  to  be  prepared, 
in  such  manner  as  they  may  deem  advisable,  a 
complete  and  final  roll,  to  contain  the  names 
of  all  Indians  ascertained  to  have  rights  on  the 
Fort  Belknap  Reservation,  Montana.  Immedi 
ately  upon  the  approval  of  the  said  roll  which 
shall  be  the  conclusive  and  final  evidence  of 
the  right  of  any  Indian  of  the  reservation  to  an 
allotment  of  land,  the  Secretary  of  the  Interior 
is  hereby  authorized  and  directed  to  allot  pro 
rata,  under  rules  and  regulations  and  in  such 
areas  and  classes  of  lands  as  may  be  prescribed 
by  him,  among  such  enrolled  Indians  all  the 
unreserved  and  otherwise  undisposed-of  lands 
on  the  Fort  Belknap  Reservation.  *   *   * 

The  act  requires  the  appointment  of  an  enroll- 
ment commission  within  one  year  from  the  date 
of  its  approval,  but  it  does  not  prescribe  any  time 
limit  within  which  the  roll  must  be  completed  and 
it  appears  that  the  actual  allotment  of  the  reserva- 
tion has  not  as  yet  been  made.  The  question  sub- 
mitted is  apparently  in  view  of  that  provision  of 
the  act  which  declares  "immediately  upon  the  ap- 
proval of  the  said  roll  which  shall  be  the  conclusive 
and  final  evidence  of  the  right  of  any  Indian  of  the 
reservation  to  an  allotment  of  land"  etc. 

The  further  provisions  of  the  act  show  that  the 
authority  and  jurisdiction  of  the  Secretary  of  the 
Interior  do  not  end  with  the  preparation  and  ap- 
proval of  the  roll.  Allotments  of  land  are  to  be 
made  and  trust  patents  issued  to  allottees.  In  other 
words  the  Secretary's  jurisdiction  continues  until 
he  has  performed  the  final  acts  authorized  by  law. 

In  December,  1914,  the  Solicitor  for  this  Depart- 
ment expressed  opinion  on  legislation  contained 
in  the  Indian  appropriation  act  of  that  year  (38 
Stat.,  582,  605) ,  which  provided: 

That  within  ninety  days  after  the  approval 
of  this  Act  a  complete  roll  of  the  unallotted 
members  of  the  LaPointe  or  Bad  River  Band 
of  Chippewa  Indians,  of  the  State  of  Wiscon- 
sin, entitled  to  allotments  under  existing  laws 
on  the  Bad  River  Reservation,  shall  be  made 
and  completed  by  the  Secretary  of  the  Interior 
with  the  assistance  of  a  committee  of  members 
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o£  said  band  duly  appointed  by  a  general  coun- 
cil of  the  Bad  River  Band  of  Chippewa  In- 
dians called  for  that  purpose. 

It  was  held  that  so  far  as  the  roll  of  unallotted 
members  of  the  band  of  Indians  there  in  question 
was  required  to  be  made  and  completed  "within 
90  days  after  the  approval  of  this  act,"  the  language 
was  merely  directory  and  time  was  not  of  the  es- 
sence of  the  act  to  be  performed.  The  Solicitor  fur- 
ther stated  in  that  connection: 

It  is  well  settled  by  departmental  and  court 
decisions  that  until  fee  patent  has  issued  on 
an  Indian  allotment,  the  Secretary  of  the  In- 
terior retains  jurisdiction  and  has  authority  to 
investigate  and  determine  as  to  the  legality  and 
validity  of  such  allotment.  This  undoubtedly 
is  the  proper  rule,  as  when  the  time  comes  for 
making  allotments  and  distributing  moneys  to 
the  Indians  of  this  particular  band,  if  it 
should  appear  that  any  person  was  improperly 
enrolled,  it  would  hardly  be  seriously  con- 
tended that  the  Secretary  is  powerless  to  inter- 
fere, but  must  perpetuate  and  make  effective 
the  mistake  by  awarding  land  and  money  to 
one  known  not  to  be  entitled  thereto. 

An  opinion  of  the  Assistant  Attorney  General 
for  this  Department  (12  L.D.,  169),  involved  a 
case  where  after  approval  of  allotment  lists  pre- 
pared in  pursuance  of  an  act  of  Congress  which 
directed  the  Secretary  of  the  Interior  "within  90 
days  from  and  after  the  passage  of  this  act"  to  make 
allotments  of  land  to  certain  Indian  tribes  "upon 
lists  to  be  furnished  him  by  the  chiefs  of  said  tribes, 
duly  approved  by  them,  and  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior,"  a  member 
of  one  of  the  tribes  applied  for  allotment  alleging 
that  her  name  had  been  inadvertently  omitted 
from  such  lists.  It  was  held  in  said  opinion  that 
"the  inadvertent  omission  of  a  member  of  the  tribe 
from  the  allotment  list  approved  by  the  Secretary, 
may  be  corrected  on  due  proof  of  the  foot;"  that 
if  the  applicant's  allegation  were  true  "it  is  such 
a  mistake,  or  omission,  as  in  my  opinion  the  Sec- 
retary has  a  right  and  ought  to  correct  by  causing 
an  allotment  to  be  made  to  her." 

It  was  held  in  the  case  of  David  Laugh  ton  (18 
L.D.,  283)  ,  that  "the  Department  has  the  authority 
to  correct  rolls  of  Indian  allottees  whenever  it  is 
clearly  shown  that  a  mistake  has  been  made. 

The  case  of  Lowe  v.  Fisher  (223  U.S.,  95)  ,  in- 
volved Indian  legislation  which  directed  lists  to  be 
prepared  of  those  found  by  a  commission  to  be 
entitled  to  enrollment;  and  it  provided  that  "the 
lists  thus  prepared,  when  approved  by  the  Secretary 


of  the  Interior,  shall  constitute  a  part  and  parcel 
of  the  final  roll  of  citizens  of  the  *  *  *  tribe, 
upon  which  allotment  of  land  and  distribution  of 
their  property  shall  be  made;"  and  further  that 
"where  there  shall  have  been  submitted  to  and  ap- 
proved by  the  Secretary  of  the  Interior  lists  em- 
bracing the  names  of  all  those  lawfully  entitled  to 
enrollment,  the  roll  shall  be  deemed  complete."  It 
was  contended  in  that  case  that  a  roll  made  com- 
plete by  legislation  excludes  the  idea  of  correction 
by  an  Executive  officer.  But  the  court  held  that  the 
Secretary  of  the  Interior  may  correct  rolls  and  de- 
cide questions  of  right  and  title  as  long  as  the  legal 
title  is  in  the  United  States  and  his  jurisdiction  in- 
volving the  right  to  correct  mistakes  continues  un- 
til a  date  which  Congress  has  fixed  as  final. 

As  to  the  Secretary's  power  and  authority  in  the 
premises  the  same  principle  applies  whether  a  cor- 
rection of  rolls  for  mistake  or  inadvertence  involves 
the  adding  to  or  striking  names  from  the  rolls.  In 
my  opinion  of  March  29,  1922,  regarding  the  Stock- 
bridge-Munsee  roll,  it  was  said: 

It  is  equally  well  settled  that  the  Secretary 
has  the  power  to  correct  errors  in  tribal  rolls.  If 
a  mistake  is  made  the  Secretary  has  equal 
power  in  striking  persons  from  the  rolls  as  he 
had  originally  in  placing  their  names  thereon. 
The  presence  of  the  name  of  a  person  on  the 
list  who  is  not  entitled  to  enrollment  is  no 
more  conclusive  as  to  his  rights  than  the  ab- 
sence from  such  list  of  the  name  of  a  person 
who  is  entitled.  The  Assistant  Attorney  Gen- 
eral for  this  Department,  on  January  29,  1896 
(12  Op.  Asst.  Atty.  Gen.,  38,  47),  held,  in  re- 
spect to  enrollment  under  the  act  of  March  3, 
1893,  supra: 

While  the  provisions  of  the  act  of  March  2, 
1895,  above  quoted,  do  not  require  a  revision 
of  the  enrollment  heretofore  made  under  the 
provisions  of  the  act  of  1893,  yet  I  see  no 
reason  why  the  Secretary  may  not,  in  the  ex- 
ercise of  his  supervisory  power  over  such  mat- 
ters, cause  any  errors  in  the  rolls  to  be  cor- 
rected, and  to  this  end  he  may  order  a  new 
enrollment  to  be  made. 

The  Supreme  Court  in  the  case  of  Lane  v.  Micka- 
diet  (241  U.S.,  201),  had  occasion  to  construe  the 
words  "final  and  conclusive,"  employed  in  the  act 
of  June  25,  1910  (36  Stat.,  855),  authorizing  the 
Secretary  of  the  Interior  to  ascertain  the  heirs  of 
deceased  Indians  and  providing  that  "his  decision 
thereon  shall  be  final  and  conclusive."  It  was  con- 
tended that  under  that  provision  the  heirs  of  a 
deceased  allottee  being  once  determined,  the  Secre- 
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tary  was  without  power  to  reopen  and  reconsider 
the  finding.  But  the  court  held: 

The  words  "final  and  conclusive"  describing 
the  power  given  to  the  Secretary  must  be  taken 
as  conferring  and  not  as  limiting  or  destroying 
that  authority.  In  other  words  they  must  be 
treated  as  absolutely  excluding  the  right  to 
review  in  the  courts,  as  had  hitherto  been  the 
case  under  the  act  of  1887,  the  question  of  fact 
as  to  who  were  the  heirs  of  an  allottee,  thereby 
causing  that  question  to  become  one  within 
the  final  and  conclusive  competency  of  the 
administrative  authority.  As  it  is  obvious  that 
the  right  to  review  on  proper  charges  of  newly 
discovered  evidence  or  fraud  a  previous  admin- 
istrative order  while  the  property  to  which  it 
related  was  under  administrative  control,  was 
of  the  very  essence  of  administrative  authority 
(Michigan  Land  if  Lumber  Company  v.  Rust, 
168  U.S.  589) ,  it  must  follow  that  the  construc- 
tion upheld  would  not  only  deprive  the  Secre- 
tary of  the  final  and  conclusive  authority 
which  the  statute  in  its  context  contemplated 
he  should  have,  but  would  indeed  render  the 
administrative  power  conferred  wholly  inade- 
quate for  the  purpose  intended  by  the  statute. 
And  it  must  be  further  apparent  that  the  in- 
adequacy of  authority  which  the  proposition 
if  accepted  would  bring  about  could  not  be 
supplied,  since  it  would  come  to  pass  that  al- 
though the  property  was  yet  in  the  control  of 
the  United  States  to  carry  out  the  trust,  there 
would  be  an  absence  of  all  power  both  in  the 
administrative  and  judicial  tribunals  to  cor- 
rect an  order  once  rendered,  however  complete 
might  be  the  proof  of  the  fraud  which  had 
procured   it. 

See  also  United  States  v.  Wildcat  (244  U.S.,  Ill) , 
Duncan  Townsite  Co.  v.  Lane  (245  U.S.,  308)  , 
Johnson  v.  Payne   (253  U.S.,  209)  . 

The  foregoing  is  sufficient  to  show  the  general 
rule  as  to  the  power  of  the  Secretary  of  the  In- 
terior to  correct  mistakes  that  may  be  made  in  the 
administration  of  the  laws  relating  to  Indians. 
There  is  nothing  in  the  act  of  March  3,  1891, 
supra,  relating  to  Indians  of  the  Fort  Belknap 
Reservation  that  so  distinguishes  it  as  to  render 
inapplicable  the  principles  and  decisions  above 
referred  to.  While  power  exists  in  the  Secretary  of 
the  Interior  to  make  changes  in  rolls  especially 
where  as  in  this  instance  the  actual  allotment  of 
the  reservation  has  not  as  yet  been  made  yet  he 
would  not  be  justified  under  the  provisions  of  the 
particular  act  in  question  in  reopening  indiscrim- 
inately the  roll  prepared  by  the  commission  ap- 


pointed for  the  purpose.  Any  change  in  said  roll 
should  be  confined  to  individual  cases  clearly 
shown  to  require  this  action  and  it  is  not  intended 
by  this  opinion  to  pass  on  the  merits  of  any  par- 
ticular case  or  cases.  So  far  as  possible  changes 
should  only  be  made  upon  the  recommendation 
of  the  commission  which  is  cognizant  of  the  facts 
and  charged  by  law  with  the  duty  and  responsibil- 
ity of  preparing  the  roll  in  the  first  instance. 


Edwin  S.  Booth, 

Solicitor. 


Approved: 


.,  Assistant  Secretary. 


Flathead  Timber  Lands 
49  L.D.  166  June  29,  1922. 

Flathead  Lands — Indian  Lands — Mineral  Lands — 
Timber  Lands 

Lands  within  the  Flathead  Indian  reservation,  Montana, 
classified  as  timber  lands  pursuant  to  the  act  of  April  23, 
1904,  are  specifically  excepted  by  section  8  of  that  act  from  i 
disposition  under  the  mineral  land  laws,  and  nothing  con-  i 
tained  in  other  parts  of  the  act  or  in  any  of  the  acts  of  Con- 
gress subsequently  enacted,  relating  to  the  disposition  of 
lands  within  that  reservation,  may  be  interpreted  as  import- 
ing a  contrary  intention. 

Booth,  Solicitor: 

My  opinion  is  requested  on  the  question  as  to 
whether  lands  classified  as  timber  lands  on  the 
Flathead  Indian  Reservation,  Montana,  are  sub- 
ject to  mineral  entry,  in  view  of  provisions  con- 
tained in  the  act  of  April  23,  1904  (33  Stat.,  302) . 
The  pertinent  provisions  are  found  in  sections  8 
and   10,  which  read  as  follows: 

"Sec.  8.  That  when  said  commission  shall 
have  completed  the  classification  and  appraise- 
ment of  all  of  said  lands  and  the  same  shall 
have  been  approved  by  the  Secretary  of  the 
Interior,  the  land  shall  be  disposed  of  under 
the  general  provisions  of  the  homestead,  min- 
eral, and  town-site  laws  of  the  United  States, 
except  such  of  said  lands  as  shall  have  been 
classified  as  timber  lands,  and  excepting  sec- 
tions sixteen  and  thirty-six  of  each  township, 
which  are  hereby  granted  to  the  State  of  Mon- 
tana for  school  purposes.  *   *   * 

#  #  *  #  # 

Sec.  10.  That  only  mineral  entry  may  be 
made  on  such  of  said  lands  as  said  commission 
shall  designate  and  classify  as  mineral  under 
the  general  provisions  of  the  mining  laws  of 
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the  United  States,  and  mineral  entry  may  also 
be  made  on  any  of  said  lands  whether  desig- 
nated by  said  commission  as  mineral  lands  or 
otherwise,  such  classification  by  said  commis- 
sion being  only  prima  facie  evidence  of  the 
mineral  or  nonmineral  character  of  the  same: 
Provided,  That  no  such  mineral  locations  shall 
be  permitted  upon  any  lands  allotted  in  sev- 
eralty to  an  Indian." 

It  will  be  noted  that  the  act  in  section  8  thereof 
excepts  lands  classified  as  timber  from  disposal 
under  the  mining  laws,  while  the  language  used  in 
section  10,  in  the  absence  of  any  other  provisions 
respecting  timber  lands,  would  seem  to  authorize 
mineral  entry  of  any  lands  affected  by  the  act,  ex- 
cept lands  allotted  in  severalty  to  an  Indian.  An 
interpretation  of  the  above  provisions  of  the  act  of 
1904,  may  be  found  in  sections  6  and  11  of  the 
same  act,  and  also  in  the  subsequent  acts  of  March 
3,  1909  (35  Stat.,  781,  796) ,  and  February  25,  1920 
(41  Stat.,  452) .  The  said  act  of  1904  after  directing 
that  the  Commission  in  making  classification  of  the 
lands  embraced  in  the  Flathead  Indian  Reserva- 
tion, should  divide  the  same  into  the  following 
classes: 

Sec.  5.  *  *  *  First,  agricultural  land  of  the 
first  class;  second,  agricultural  land  of  the  sec- 
ond class;  third,  timber  lands,  the  same  to  be 
lands  more  valuable  for  their  timber  than  for 
any  other  purpose;  fourth,  mineral  lands;  and, 
fifth,  grazing  lands. 

Further  provided  as  follows: 

Sec.  6.  That  said  commission  shall  in  their 
report  of  lands  of  the  third  class  determine  as 
nearly  as  possible  the  amount  of  standing  saw 
timber  on  legal  subdivisions  thereof  and  fix  a 
minimum  price  for  the  value  thereof.  *  *  * 
Mineral  lands  shall  not  be  appraised  as  to 
value. 

Sec.  11.  That  all  of  said  lands  returned  and 
classified  by  said  commission  as  timber  lands 
shall  be  sold  and  disposed  of  by  the  Secretary 
of  the  Interior  under  sealed  bids  to  the  highest 
bidder  for  cash  or  at  public  auction,  as  the 
Secretary  of  the  Interior  may  determine,  under 
such  rules  and  regulations  as  he  may  prescribe. 

It  is  provided  in  section  11  of  the  act  of  March 
3,   1909,  supra: 

Sec.  11.  That  all  merchantable  timber  on 
said  lands  returned  and  classified  by  said  com- 
mission as  timber  lands  shall  be  sold  and  dis- 


posed of  by  the  Secretary  of  the  Interior,  for 
cash,  under  sealed  bids  or  at  public  auction, 
as  the  Secretary  of  the  Interior  may  determine, 
and  under  such  regulations  as  he  may  pre- 
scribe: Provided,  That  after  the  sale  and  re- 
moval of  the  timber  such  of  said  lands  as  are 
valuable  for  agricultural  purposes  shall  be  sold 
and  disposed  of  by  the  Secretary  of  the  Interior 
in  such  manner  and  under  such  regulations  as 
he  may  prescribe. 

The  act  of  1909  was  on  May  18,  1916  (39  Stat., 
123,  139),  amended  to  provide  that  lands  there- 
under classified  as  timber  lands  which  in  the  opin- 
ion of  the  Secretary  of  the  Interior,  were  suitable 
for  agricultural  or  horticultural  purposes  might  be 
opened  to  homestead  entry  upon  payment  at  the 
time  of  entry  of  the  full  value  of  the  timber  stand- 
ing thereon. 

The  act  of  February  25,  1920,  supra,  authorized 
allotments  to  be  made  on  the  Flathead  Reservation 
to  all  unallotted  living  children  enrolled  with  the 
tribe  or  entitled  to  enrollment  with  the  provisos: 

That  such  allotments  be  made  from  any 
unallotted  or  unsold  lands  within  the  original 
limits  of  the  Flathead  Indian  Reservation,  in- 
cluding the  area  now  classified  and  reserved  as 
timber  lands  *  *  *  and  patents  issued  for  allot- 
ments hereunder  for  any  lands  from  which 
such  timber  has  not  been  cut  and  marketed, 
shall  contain  a  clause  reserving  to  the  United 
States  the  right  to  cut  and  market,  for  the 
tribal  benefit,  as  now  authorized  by  law,  the 
merchantable  timber  on  lands  so  allotted:  Pro- 
vided further,  That  when  the  merchantable 
timber  has  been  cut  from  any  lands  allotted 
hereunder,  the  title  to  such  timber  as  remains 
on  such  lands  will  thereupon  pass  to  the  re- 
spective allottees,  and  the  Secretary  of  the 
Interior  is  hereby  directed  to  withhold  from 
sale  or  entry  all  lands  unsold  and  unentered 
within  the  said  reservation  at  the  date  of  the 
passage  of  this  Act  until  allotments  hereunder 
have  been  completed. 

The  above  provisions  are  in  entire  accord  with 
the  provision  in  section  8  of  the  act  of  April  23, 
1904,  which  excepts  lands  classified  as  timber  lands 
from  disposal  under  the  mining  laws,  showing  that 
it  could  not  have  been  contemplated  by  Congress 
in  section  10  of  said  act  to  subject  timber  lands  to 
mineral  entry,  and  this  for  the  reason  that  pro- 
vision was  subsequently  made  for  the  disposal  of 
such  timber  lands  other  than  under  the  mining 
laws. 

In  view  of  the  foregoing,  my  opinion  is  that  the 
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specific  provision  in  section  8  of  the  act  of  April 
23,  1904,  which  excepts  timber  land  on  the  Flat- 
head Indian  Reservation  from  mineral  entry  is  not 
affected  by  the  general  provisions  contained  in  sec- 
tion 10  of  the  same  act,  as  the  latter  provisions 
clearly  refer  to  lands  other  than  those  classified  as 
timber  lands  and  for  whose  disposal  Congress  sub- 
sequently provided  in  strict  accordance  with  the 
original  legislation. 

Approved:   October  5,   1922. 

E.  C.  Finney,  First  Assistant  Secretary. 


Mining  Claims  Within  Indian  Reservations 


49  L.D.  420 


July  7,  1922} 


Indian  Lands — Mininc  Claim — Preference  Right — 
Forfeiture — Adverse  Claim — Statutes 

While  the  first  proviso  to  section  26  of  the  act  of  June 
30,  1919,  declares  that  all  rights  under  a  mining  claim 
within  an  Indian  reservation  shall  be  forfeited  if  the  pref- 
erence right  accorded  thereby  to  the  locator  is  not  exercised 
within  one  year  from  the  date  of  location,  yet  such  for- 
feiture does  not,  in  the  absence  of  an  intervening  adverse 
claim,  preclude  the  locator  from  relocating  the  same  ground, 
but  in  such  event  his  rights  under  the  act  will  commence 
with  the  date  of  the  new  location,  and  will  be  subject  to 
compliance  with  all  the  terms,  conditions,  and  regulations 
governing  the  original  location. 

Booth,  Solicitor: 

My  opinion  is  requested  as  to  the  validity  of  new 
locations  made  on  ground  covered  by  prior  loca- 
tions to  which  the  locators  have  forfeited  their 
rights  under  that  provision  in  section  26  of  the  act 
of  June  30,  1919   (41  Stat.,  3,  31),  which  reads: 

Provided,  That  the  locators  of  all  such  min- 
ing claims,  or  their  heirs,  successors,  or  assigns, 
shall  have  a  preference  right  to  apply  to  the 
Secretary  of  the  Interior  for  a  lease,  under  the 
terms  and  conditions  of  this  section,  within 
one  year  after  the  date  of  the  location  of  any 
mining  claim,  and  any  such  locator  who  shall 
fail  to  apply  for  a  lease  within  one  year  from 
the  date  of  location  shall  forfeit  all  rights  to 
such  mining  claim.     [Italics  supplied.] 

Under  the  foregoing,  original  locators  who  failed 
to  apply  for  a  lease  within  one  year  forfeit  all 
rights  to  the  claims  located  by  them.  In  the  absence 
of  intervening  rights,  however,  no  reason  is  seen 
why  new  locations  covering  the  same  ground  may 


not  be  accepted  from  the  same  parties.  Under  such 
circumstances  their  rights  will  date  from  the  new 
locations  rather  than  from  the  old,  as  under  the 
latter  all  rights  are  clearly  forfeited,  and  applicants 
for  leases  under  the  new  locations  must  conform 
to  all  the  terms,  conditions,  and  regulations  that 
governed  the  original  locations. 

Approved:  July  10,  1922. 

F.  M.  Goodwin,  Assistant  Secretary. 


Mining  Claims  in  the  Fort  Apache  Indian 
Reservation. 


49  L.D.  421 


July  10,  1922} 


i  See  opinions  of   July   10,   1922,   and   January   30,   1923    (49    L.D. 
421  and  424). 


Indian  Lands — Fort  Apache  Lands — Arizona — Mining  Claim 
— Lease 
Valid  discovery  of  a  mineral  deposit,  being  one  of  the 
essential  elements  of  a  mining  claim,  is  also  a  prerequisite 
to  the  granting  of  a  lease  based  on  a  mining  claim  pursuant 
to  section  26  of  the  act  of  June  30,  1919,  as  amended  by 
the  act  of  March  3.  1921,  which  relates  to  the  leasing  of 
specified  deposits  of  minerals  in  unallotted  lands  within 
Indian  reservations  in  certain  States  that  were  withheld 
from  disposition  under  the  mining  laws  of  the  United  States. 

Indian  Lands — Fort  Apache  Lands — Arizona — Mining  Claim 
— Lease — Notice — Waiver — Preference  Right 
The  requirement  in  section  26  of  the  act  of  June  30, 
1919,  that  a  copy  of  the  location  notice  must  be  filed  as 
specified  therein  within  60  days  after  location  of  a  mining 
claim  for  mineral  deposits  in  an  Indian  reservation,  can  not 
be  waived,  and  if  the  locator  fails  to  comply  strictly  there- 
with he  forefeits  all  right  to  be  preferred  in  the  award  of  a 
lease  thereunder. 

Booth,  Solicitor: 

On  June  22,  1922,  my  opinion  was  requested 
with  respect  to  the  validity  of  certain  conflicting 
lode  locations  for  asbestos  deposits  within  the  Fort 
Apache  Indian  Reservation,  Arizona.  Applications 
for  leases  for  the  claims  have  been  filed  by  E.  D. 
and  Ernest  A.  Reidhead  jointly  and  by  E.  E.  Swan 
pursuant  to  section  26  of  the  act  of  June  30,  1919 
(41  Stat.,  3,  31),  as  amended  March  3,  1921  (41 
Stat.,  1225,  1231).  The  questions  involved  relate 
to  priority  and  discovery  in  connection  with  the 
locations   sought. 

The  first  mentioned  statute  authorized  the  Sec- 
retary of  the  Interior  to  lease  under  general  regu- 
lations unallotted  lands  within  Indian  reservations 
in  Arizona  and  eight  other  western  States  for  the 
purpose  of  mining  for  deposits  of  gold,  silver,  cop- 
per, and  other  metalliferous  minerals.  The  Secre- 
tary was  to  declare  what  lands  were  to  be  subject 
to  exploration— 

'See   opinions   of   July   7,   1922,   and    January   30,    1923    (49   L.D., 
420  and  424). 
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And  after  such  declaration  mining  claims 
may  be  located  by  such  citizens  in  the  same 
manner  as  mining  claims  are  located  under  the 
mining  laws  of  the  United  States:  Provided, 
That  the  locators  of  all  such  mining  claims,  or 
their  heirs,  successors,  or  assigns,  shall  have  a 
preference  right  to  apply  to  the  Secretary  of 
the  Interior  for  a  lease,  under  the  terms  and 
conditions  of  this  section,  within  one  year  after 
the  date  of  the  location  of  any  mining  claim, 
and  any  such  locator  who  shall  fail  to  apply 
for  a  lease  within  one  year  from  the  date  of  lo- 
cation shall  forfeit  all  rights  to  such  mining 
claim:  Provided  further,  That  duplicate  copies 
of  the  location  notice  shall  be  filed  within  sixty 
days  with  the  superintendent  in  charge  of  the 
reservation  on  which  the  mining  claim  is  lo- 
cated, and  that  application  for  a  lease  under 
this  section  may  be  filed  with  such  superin- 
tendent for  transmission  through  official  chan- 
nels to  the  Secretary  of  the  Interior. 

The  act  of  March  3,  1921,  made  the  following 
amendment: 

That  whenever  the  term  "metalliferous"  is 
used  in  said  section  26  of  the  above-entitled 
Act,  it  shall  be  defined  and  construed  by  the 
Secretary  of  the  Interior  to  include  magnesite, 
gypsum,    limestone,    and    asbestos. 

The  regulations  of  September  16,  1919  (47  L.D., 
261,  263),  under  the  act  of  1919,  in  part  read: 

3.  Should  valuable  metalliferous  minerals  be 
found  the  section  contemplates  the  location  of 
mining  claims  in  the  same  manner  as  mining 
claims  are  located  under  the  mining  laws  of 
the  United  States.  Should  the  locator  fail  to 
file  a  duplicate  copy  of  the  location  notice  with 
the  officer  in  charge  of  the  land  within  60  days 
or  fail  within  one  year  thereafter  to  make  ap- 
plication through  the  officer  in  charge  to  the 
Secretary  of  the  Interior  for  a  lease  of  the  land 
he  will  thereby  forfeit  all  preference  right  to  a 
lease.  Any  locator  who  fails  to  comply  with  the 
United  States  mining  laws  and  the  regulations 
of  the  General  Land  Office  prescribed  there- 
under as  to  the  location  of  mining  claims  will 
also  forfeit  all  preference  right  to  a  lease. 

The  regulations  contemplate  that  a  discovery  of 
mineral  shall  be  made  as  the  basis  for  the  location 
of  a  mining  claim.  As  amended  on  March  3,  1921 
(48  L.D.,  263) ,  section  4  of  the  regulations  states 
that  discovery  of  ore  by  prospect  drilling  or  boring 


methods  will  be  equivalent  to  discovery  by  shaft 
sinking. 

From  the  papers  submitted  it  appears  that  on 
December  10,  1920,  E.  D.  and  Ernest  Reidhead  lo- 
cated the  Ring  Cone  Nos.  1  and  2  lode  claims  upon 
an  out-cropping  of  asbestos.  Being  advised  that 
asbestos  locations  would  not  receive  consideration 
at  the  hands  of  the  Government,  they  did  not 
within  60  days  after  location  file  with  the  super- 
intendent copies  of  their  location  notices.  When 
informed  of  the  amendment  of  March  3,  1921,  they 
did  file  copies  of  their  location  notices  on  March 
29,  1921.  Their  application  for  lease  of  the  above 
claims  was  filed  on  December  9,  1921. 

On  March  8,  1921,  E.  E.  Swan  located  the  Casey 
Jones  and  the  Casey  Jones  Nos.  1  to  9  lode  claims 
and  on  April  11,  1921,  the  Casey  Jones  Nos.  10  to 
18  claims.  Copies  of  location  notices  were  filed  with 
the  superintendent  on  April  20,  1921.  Swan's  appli- 
cation for  lease  of  the  Casey  Jones  group  of  claims 
was  filed  at  the  agency  office  on  March  4,  1922. 

The  record  indicates  that  the  Reidheads  and 
John  C.  Earl  on  April  15,  1921,  made  locations  of 
the  Ring  Cone  Nos.  1  to  5  claims  and  on  April  19, 
1921,  filed  location  notices  with  the  superintendent 
of  the  Ring  Cone  claims  Nos.  1  to  3.  These  claims, 
however,  are  not  the  ones  described  in  the  applica- 
tion for  lease.  Also  on  June  1,  1921,  E.  E.  Swan, 
by  John  Carter,  agent,  made  amended  locations  of 
the  Casey  Jones  and  Casey  Jones  Nos.  1  to  17 
claims  for  correction  of  errors  in  descriptions. 
Amended  notices  were  filed  with  the  superintend- 
ent on    June  2,   1921. 

As  the  claims  involved  are  all  unsurveyed  it  is 
not  possible  to  determine  with  certainty  the  area 
in  conflict  between  the  two  applications.  From 
rough  diagrams  submitted  by  both  parties  it  would 
appear  that  the  original  Ring  Cone  Nos.  1  and  2 
claims  are  in  large  part  in  conflict  with  the  south- 
western portion  of  the  Casey  Jones  group.  A  hear- 
ing was  had  on  May  1,  1922,  after  due  notice,  with 
respect  to  conflicting  claims.  The  superintendent  in 
his  report  states  that  from  the  evidence  the  Ring 
Cone  Nos.  1  and  2  claims  were  located  in  good 
faith  by  the  claimants.  However,  he  reports  that  at 
that  time  under  his  instructions  he  could  not  have 
accepted  filings  on  asbestos  claims  or  recognized 
locations  for  asbestos. 

The  applicants  for  the  Ring  Cone  claims  have 
asked  that  the  requirement  with  respect  to  filing 
of  notice  within  60  days  after  location  be  waived. 

The  requirement  referred  to  is  statutory  and  not 
one  fixed  by  regulations.  In  the  face  of  the  inter- 
vening adverse  Casey  Jones  claims  the  Department 
would  not  be  justified  in  undertaking  to  pass  over 
the  plain  statutory  provisions  or  in  recognizing  as 
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valid  and  superior  the  Ring  Cone  claims.  It  does 
not  appear  that  the  Reidheads  tendered  or  offered 
for  filing  their  notices  within  the  60-day  period 
named  in  the  statute.  The  regulations  (47  L.D., 
261,  263) ,  supra,  declare  that  failure  to  file  notice 
within  the  60-day  period  forfeits  all  preference 
right  to  a  lease.  It  must  be  concluded  that  the  Reid- 
heads have  not  shown  a  proper  basis  upon  which  to 
rest  their  application  for  a  lease  of  the  Ring  Cone 
Nos.  1  and  2  claims,  and  that  their  application 
should  be  denied  and  disapproved. 

This  disposition  renders  it  unnecessary  to  con- 
sider or  discuss  the  status  of  an  asbestos  location 
made  prior  to  the  approval  of  the  amendatory 
legislation  of  March  3,   1921. 

The  record  submitted  shows  that  upon  some  of 
the  Casey  Jones  claims  in  the  northern  half  of  the 
group  it  is  conceded  that  asbestos  or  the  serpentine 
formation  carrying  it  has  not  been  found  and  that 
there  is  no  mineral  in  sight  or  disclosed.  In  short, 
no  discovery  has  been  made  upon  certain  of  the 
claims.  In  the  southeastern  portion  of  the  group 
there  is  a  conflict  with  the  Horseshoe  Nos.  1  and  2 
claims  which  appear  to  have  been  heretofore  ap- 
proved for  lease.  With  the  exclusion  of  the  area 
of  these  claims  from  the  Casey  Jones  group  still 
other  claims  will  probably  be  without  discovery  or 
disclosure  of  asbestos  or  other  mineral  upon 
claimed  ground. 

The  statute  contemplates  (1)  exploration  for  the 
discovery  of  the  deposits  mentioned;  (2)  location 
of  mining  claims  in  the  same  manner  as  under 
the  mining  laws;  and  (3)  the  leasing  of  such 
claims.  An  annual  expenditure  of  not  less  than 
$100  in  development  work  for  each  mining  claim 
located  or  leased  is  also  required  in  addition  to  the 
rents  and  royalties.  Under  the  general  mining  laws 
and  regulations  a  discovery  of  mineral  is  essential 
to  the  validity  of  a  mining  claim  and  must  take 
place  before  annual  expenditure  is  in  order.  Under 
this  leasing  act  a  mining  claim  in  order  to  afford 
a  basis  for  a  lease  must  rest  on  an  adequate  discov- 
ery of  a  mineral  deposit.  By  the  act  those  unallot- 
ted lands  theretofore  withdrawn  from  entry  and 
withheld  from  disposition  under  the  mining  laws 
were  made  subject  to  lease  with  respect  to  the  de- 
posits specified.  Discovery  stamps  the  land  as  min- 
eral in  character  and  as  containing  one  or  more  of 
the  deposits  named  in  the  statute.  Discovery  fol- 
lows and  is  a  result  of  exploration.  The  discov- 
erer's reward  consists  of  his  right  to  locate  a  mining 
claim  and  within  one  year  thereafter  apply  for  a 
lease.  The  discovery  and  disclosure  of  the  mineral 
deposit   is   essential. 

Those  claims  of  the  Casey  Jones  group  which  are 
without  a  discovery  can  not  be  properly  included 


in  a  lease,  and  as  to  said  locations  the  application 
for  lease  should  be  denied  and  disapproved. 

Approved: 

F.  M.  Goodwin,  Assistant  Secretary. 


Jurisdiction  of  State 
Probate  Courts 


M-7996 


August  2,  1922. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

In  response  to  your  request  I  have  the  honor  to 
submit  my  views  on  the  question  submitted  by  the 
Commissioner  of  Indian  Affairs,  which  question 
is  as  follows: 

"B,  a  restricted  member  of  the  Five  Civilized 
Tribes  of  Indians,  in  his  own  behalf,  makes 
application  to  the  Department  of  the  Interior 
for  permission  to  purchase  a  home  suitable  to 
his  needs  and  station  of  life,  the  same  to  be 
paid  for  out  of  restricted  funds  belonging  to 
him,  in  the  hands  of  the  Department. 

B,  prior  to  such  application,  has  been  duly 
adjudged  incompetent  and  a  guardian  of  his 
person  and  estate  has  been  appointed  by  the 
County  (Probate)  Court  of  the  State  of  Okla- 
homa. Said  guardian  refuses  to  join  in  the 
application  for  the  purchase  of  a  home  and 
said  court  refuses  to  make  an  order  authorizing 
the  guardian  to  make  such  purchase. 

Question:  May  the  Department  of  the  Inte- 
rior act  on  the  application  of  B,  independently 
of  the  Probate  Court  and  the  guardian,  or  is 
the  Department  limited  in  its  control  of  such 
restricted  funds  by  such  orders  as  said  Probate 
Court  may  choose  to  make  with  reference 
thereto?" 

This  question  involves  the  extent  of  the  juris- 
diction conferred  upon  the  Probate  Courts  of  the 
State  of  Oklahoma  by  the  Federal  Government  in 
the  administration  of  the  affairs  of  a  restricted  In- 
dian, a  member  of  the  Five  Civilized  Tribes.  The 
precise  question  presented  has  not  been  passed 
upon  by  any  court  of  last  report.  In  a  determina- 
tion of  the  line  of  demarcation  between  Federal 
control  and  control  by  the  Probate  Courts  of  Okla- 
homa it  is  pertinent  to  briefly  review  the  law  as 
regards  the  Indians  generally  as  well  as  the  con- 
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struction  of  the  law  in  relation  to  the  Five  Civil- 
ized Tribes. 

During  the  entire  national  existence  and  under 
Constitutional  authority  the  Indians  have  been 
treated  as  wards  of  the  Nation  and  the  United 
States  is  the  guardian  of  all  restricted  Indians.  The 
power  of  Congress  to  regulate  the  affairs  and  to 
provide  for  the  supervision  of  these  wards  of  the 
Nation  is  not  debatable. 

Revised  Statutes  (Sec.  441)   provide  that— 

"The  Secretary  of  the  Interior  is  charged 
with  the  supervision  of  public  business  relat- 
ing to  the  following  subjects:  *  *  *;  3rd,  the 
Indians." 

Further  Sec.  463  Revised  Statutes  provides— 

"The  Commissioner  of  Indian  Affairs  shall 
under  the  direction  of  the  Secretary  of  the  In- 
terior and  agreeably  to  such  regulations  as  the 
President  may  prescribe  have  the  management 
of  all  Indian  affairs  and  all  matters  arising 
out  of  the  Indian  relations." 

From  the  very  inception  of  the  Government  the 
power  of  Congress  to  control  and  administer  the 
affairs  of  restricted  Indians,  has  been  recognized. 
Supervision  and  control  of  these  wards  of  the  Gov- 
ernment is  necessary  and  the  Secretary  of  the  Inte- 
rior is  charged  by  law  with  the  duty  of  acting  as 
the  custodian  of  the  property  of  the  Indian  and 
the  conservator  of  his  rights. 

West  v.  Hitchcock,  205  U.S.,  85. 

The  Supreme  Court  of  the  United  States  in  re- 
peated instances  has  announced  the  now-settled 
doctrine  that  Congress  in  pursuance  of  the  long- 
established  policy  of  the  Government,  has  a  right 
to  determine  for  itself  when  the  guardianship 
which  has  been  maintained  over  the  Indians  shall 
cease.  It  is  for  that  body  and  not  the  courts  to  de- 
termine when  the  true  interests  of  the  Indian  re- 
quire his  release  from  such  condition  of  tutelage. 

The  Supreme  Court  in  Tiger  v.  Western  Invest- 
ment Company   (221  U.S.,  316)   says: 

"Congress  has  at  all  times  and  now  has  the 
right  to  pass  legislation  in  the  interest  of  the 
Indian  as  a  dependent  people  *  *  *  when 
the  act  of  1906  was  passed  the  Congress  had 
not  released  control  over  the  alienation  of 
lands  of  full-blood  Indians,  *  *  *  that  it  rests 
with  Congress  to  determine  when  its  guardian- 
ship shall  cease  and  while  it  continues  it  has 
the  right  to  vary  its  restrictions  *  *  *  in  the 
promotion  of  what  it  deems  the  best  interests 
of    the    Indian." 


In  Rainboiv  v.  Young  (161  Fed.  Rep.,  835) ,  Mr. 
Justice  Van  Devanter  said: 

"In  short  they  are  regarded  as  being  in  some 
respects  still  in  a  state  of  dependency  and  tute- 
lage which  entitled  them  to  the  care  and  pro- 
tection of  the  national  Government,  and  when 
they  shall  be  let  out  of  that  state  is  for  Con- 
gress alone   to  determine." 

In  United  States  v.  Kogawa  (118  U.S.,  384),  it 
is  said: 

"Congress  has  been  loathe  to  entrust  Indian 
affairs  to  the  control  of  the  States  to  which 
they  owe  no  allegiance  *  *  *  and  receive  no 
protection  from  them." 

See  also   United  States  v.   Celestine    (215 
U.S.,  289). 

Except  as  conditions  peculiar  to  the  Five  Civil- 
ized Tribes  required,  Congress,  in  dealing  with 
them,  pursued  the  same  policy  of  protection  that 
has  at  all  times  obtained  with  reference  to  Indians 
of  other  tribes.  The  treaties  of  these  several  tribes 
made  provision  for  the  allotment  and  distribution 
of  their  lands  in  severalty  and  recognized  the  in- 
ability of  the  Indian  to  protect  himself  from  his 
own  weakness  and  incapacity  by  placing  upon  such 
lands  a  restriction  against  their  alienation  for  a 
period  of  five  years  and  twenty-one  years  on  their 
surplus  and  homestead  allotments,  respectively. 

In  1904  Congress  presumably  feeling  that  pro- 
tection to  those  adult  members  of  these  Tribes  who 
were  not  of  Indian  blood  might  not  be  longer 
necessary,  removed  the  restrictions  against  the 
alienation  of  the  surplus  allotments  of  that  class 
of  citizens  (33  Stat.,  189).  In  1906  Congress  ap- 
parently realizing  that  sufficient  protection  and 
safe-guards  had  not  been  placed  around  the  full- 
blood  members  of  these  Tribes,  as  demonstrated  by 
the  experimental  legislation  of  1904,  extended  the 
restrictions  on  the  entire  allotments  of  such  citi- 
zens for  a  period  of  twenty-five  years  (34  Stat., 
137). 

This  act  was  the  subject  of  attack  by  members 
of  the  Tribe  affected  and  sustained  by  the  United 
States  Supreme  Court  in  Tiger  v.  Western  Invest- 
ment Company,  supra,  wherein  the  court  held  in 
substance  that  the  restriction  thus  imposed  was 
within  the  power  of  Congress  and  was  to  be  ac- 
cepted as  an  expression  of  its  views  concerning  the 
necessity  of  further  extending  the  restrictions  and 
of  protecting  that  class  of  Indian  citizens  who  most 
needed  protection. 

In  all  legislation  affecting  these  Tribes  the  gen- 
eral policy  of  protecting  and  safeguarding  the  In- 
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dian  is  apparent  and  when  considered  as  a  whole, 
is  consistent  and  harmonious  with  that  policy  as  it 
has  been  applied  to  other  tribes. 

In  view  of  this  defined  policy  of  the  Govern- 
ment in  the  treatment  of  the  Indians,  Congress  in 
the  passage  of  the  enabling  act  for  the  proposed 
State  of  Oklahoma,  June  16,  1906  (34  Stat.,  267) 
cautiously  inserted  a  proviso  to  Section  1  which 
reads: 


are  removed,  the  lands  of  said  Indian  minor 
allottees  are  not  within  the  jurisdiction  of  the 
probate  courts  of  the  State  with  power  in  said 
courts  to  order  the  sale  thereof  for  any  pur- 
pose. Since  the  power  to  remove  such  restric- 
tion is  wholly  within  Congress,  it  may  say 
upon  what  terms  and  conditions  they  will  be 
removed,  and  under  the  supervision  of  what 
court  or  officer  the  sale  of  same  shall  be  made." 


"That  nothing  contained  in  the  said  Consti- 
tution shall  be  construed  to  limit  or  impair  the 
rights  of  persons  or  property  pertaining  to  the 
Indians  of  said  Territories  (so  long  as  such 
rights  shall  remain  unextinguished)  or  to  limit 
or  affect  the  authority  of  the  Government  of 
the  United  States  to  make  any  law  or  regula- 
tion respecting  such  Indians,  their  lands,  prop- 
erty, or  other  rights  by  treaties,  agreement,  law 
or  otherwise,  which  it  would  have  been  com- 
petent to  make  if  this  act  had  never  been 
passed." 

Congress  in  this  act  reserved  its  paramount  au- 
thority to  legislate  on  the  subject  and  negatived 
any  purpose  to  repeal  by  implication  the  existing 
laws  and  regulations  of  the  Federal  Government 
as  to  the  control  and  supervision  of  the  Indians, 
which  under  the  Constitution  rests  with  the  Con- 
gress of  the  United  States. 

Ex  parte  Webb,  225  U.S.,  683. 
U.S.  v.  Holliday,  3  Wall,  407. 

The  Constitutional  Convention  of  the  proposed 
State  of  Oklahoma  by  Ordinance  irrevocable  ac- 
cepted the  terms  and  conditions  of  the  enabling  act. 

The  Supreme  Court  of  Oklahoma  in  construing 
the  proviso  of  the  enabling  act,  the  Ordinance  of 
the  Constitutional  Convention,  says: 

"The  people  of  the  State  acting  through 
their  representatives  and  delegates  were  re- 
quired to  and  did  by  ordinance  irrevocable  ac- 
cept the  terms  and  conditions  of  said  act.  It  is 
unnecessary  to  comment  upon  the  extent  or 
limitation  of  the  authority  over  the  lands  and 
property  of  such  Indians  that  is  by  said  en- 
abling act  reserved  to  the  United  States  Gov- 
ernment; for  whatever  be  the  extent  of  that 
authority  or  its  limitations,  we  think  it  can- 
not be  questioned  that  said  authority  reserved 
is  sufficient  to  retain  in  the  Government  of  the 
United  States  jurisdiction  over  the  restricted 
lands  of  said  Indians  to  determine  and  provide 
how  and  in  what  manner  such  restrictions  shall 
be  removed;   and  that  until   such  restrictions 


Jefferson  v.  Winkler,  110  Pac,  p.  758. 

It  becomes  pertinent  to  determine  whether  Con- 
gress has  released  to  the  State  of  Oklahoma  any  of 
the  powers  reserved  by  the  provisions  of  the  en- 
abling act  (supra) .  The  act  of  May  27,  1908  (35 
Stat.,  312),  is  the  only  legislative  expression  from 
which  we  may  determine  what  steps,  if  any,  Con- 
gress has  taken  looking  to  a  surrender  of  such  re- 
served power  so  far  as  the  Five  Civilized  Tribes  are 
concerned. 

The  act  of  May  27,  1908,  supra,  in  its  title  indi- 
cates  the  purpose— 

"the  removal  of  restrictions  from  part  of  the 
lands  of  allottees  of  the  Five  Civilized  Tribes 
and  for  other  purposes." 

In  Sections  1  and  9  is  provided  the  future  status 
of  lands  allotted  to  allottees  of  the  Five  Civilized 
Tribes  "as  regards  restrictions  on  alienation  or 
incumbrance." 

Sec.  1.  "All  lands,  including  homesteads,  of 
said  allottees  enrolled  as  intermarried  whites, 
as  freedmen,  and  as  mixed-blood  Indians  hav- 
ing less  than  half  Indian  blood  including  mi- 
nors shall  be  free  from  all  restrictions.  All 
lands,  except  homesteads,  of  said  allottees  en- 
rolled as  mixed-blood  Indians  having  half  or 
more  than  half  and  less  than  three-quarters 
Indian  blood  shall  be  free  from  all  restrictions. 
All  homesteads  of  said  allottees  enrolled  as 
mixed-blood  Indians  having  half  or  more  than 
half  Indian  blood,  including  minors  of  such 
degree  of  blood,  and  all  allotted  lands  of  en- 
rolled full-bloods,  and  enrolled  mixed-bloods 
of  three-quarters  or  more  Indian  blood,  includ- 
ing minors  of  such  degrees  of  blood,  shall  not 
be  subject  to  alienation,  contract  to  sell,  power 
of  attorney,  or  any  other  incumbrance  prior  to 
April  twenty-sixth,  nineteen  hundred  and 
thirty-one,  except  that  the  Secretary  of  the  In- 
terior may  remove  such  restrictions,  wholly  or 
in  part,  under  such  rules  and  regulations  con- 
cerning terms  of  sale  and  disposal  of  the  pro- 
ceeds for  the  benefit  of  the  respective  Indians 
as  he  may  prescribe.  The  Secretary  of  the  Inte- 
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rior  shall  not  be  prohibited  by  this  act  from 
continuing  to  remove  restrictions  as  heretofore, 
and  nothing  herein  shall  be  construed  to  im- 
pose restrictions  removed  from  land  by  or 
under  any  law  prior  to  the  passage  of  this 
act.  *   *   *" 

Sec.  9.  "That  the  death  of  any  allottee  of  the 
Five  Civilized  Tribes  shall  operate  to  remove 
all  restrictions  upon  the  alienation  of  said 
allottee's  land:  Provided,  That  no  conveyance 
of  any  interest  of  any  full-blood  Indian  heir  in 
such  land  shall  be  valid  unless  approved  by  the 
court  having  jurisdiction  of  the  settlement  of 
the  estate  of  said  deceased  allottee.  *   *   *" 

These  Sections  define  and  classify  the  restricted 
and  unrestricted  Indians  and  provide  for  the  grad- 
ual emancipation  of  the  Indians  mentioned  from 
governmental  supervision  by  unconditional  re- 
moval of  restrictions  on  alienation  of  all  or  part  of 
their  allotted  lands.  These  provisions  leave  no 
doubt  as  to  the  authority  and  power  of  the  Secre- 
tary of  the  Interior  as  to  Indians  of  the  restricted 
class  and  his  lack  of  jurisdiction  as  to  those  of  the 
unrestricted  class. 

Section  6  reads  as  follows: 

"That  the  persons  and  property  of  minor 
allottees  of  the  Five  Civilized  Tribes  shall,  ex- 
cept as  otherwise  specifically  provided  by  laiu, 
be  subject  to  the  jurisdiction  of  the  probate 
courts  of  the  State  of  Oklahoma.  The  Secre- 
tary of  the  Interior  is  hereby  empowered,  un- 
der rules  and  regulations  to  be  prescribed  by 
him,  to  appoint  such  local  representatives 
within  the  State  of  Oklahoma  who  shall  be 
citizens  of  that  State  or  now  domiciled  therein 
as  he  may  deem  necessary  to  inquire  into  and 
investigate  the  conduct  of  guardians  or  cura- 
tors having  in  charge  the  estates  of  such  minors, 
and  whenever  such  representative  or  repre- 
sentatives of  the  Secretary  of  the  Interior  shall 
be  of  opinion  that  the  estate  of  any  minor  is 
not  being  properly  cared  for  by  the  guardian 
or  curator,  or  that  the  same  is  in  any  manner 
being  dissipated  or  wasted  or  being  permitted 
to  deteriorate  in  value  by  reason  of  the  negli- 
gence or  carelessness  or  incompetency  of  the 
guardian  or  curator,  said  representative  or  rep- 
resentatives of  the  Secretary  of  the  Interior 
shall  have  power  and  it  shall  be  their  duty  to 
report  said  matter  in  full  to  the  proper  probate 
court  and  take  the  necessary  steps  to  have  such 
matter  fully  investigated,  and  go  to  the  further 
extent  of  prosecuting  any  necessary  remedy, 
either  civil  or  criminal,  or  both,  to  preserve  the 
property  and  protect  the  interests  of  said  minor 


allottees;  and  it  shall  be  the  further  duty  of 
such  representative  or  representatives  to  make 
full  and  complete  reports  to  the  secretary  of 
the  Interior.  All  such  reports,  either  to  the 
Secretary  of  the  Interior  or  to  the  proper  pro- 
bate court,  shall  become  public  records  and 
subject  to  the  inspection  and  examination  of 
the  public,  and  the  necessary  court  fees  shaJl 
be  allowed  against  the  estates  of  said  minors. 
The  probate  court  may,  in  their  discretion,  ap- 
point any  such  representative  of  the  Secretary 
of  the  Interior  as  guardian  or  curator  for  such 
minors,   without  fee  or  charge. 

And  such  representatives  of  the  Secretary  of 
the  Interior  are  further  authorized,  and  it  is 
made  their  duty,  to  counsel  and  advise  all 
allottees,  adult  or  minor,  having  restricted 
lands  of  all  of  their  legal  rights  with  reference 
to  their  restricted  lands,  without  charge,  and  to 
advise  them  in  the  preparation  of  all  leases  au- 
thorized by  law  to  be  made,  and  at  the  request 
of  any  allottee  having  restricted  land  he  shall, 
without  charge,  except  the  necessary  court  and 
recording  fees  and  expenses  if  any,  in  the  name 
of  the  allottee  take  such  steps  as  may  be  neces- 
sary including  the  bringing  of  any  suit  or  suits 
and  the  prosecution  and  appeal  thereof,  to  can- 
cel and  annul  any  deed,  conveyance,  mortgage, 
lease,  contract  to  sell,  power  of  attorney,  or  any 
other  encumbrance  of  any  kind  or  character, 
made  or  attempted  to  be  made  or  executed  in 
violation  of  this  act  or  any  other  act  of  Con- 
gress in  acquiring  and  retaining  possession  of 
their  lestricted  lands." 

This  Section  confers  certain  jurisdiction  upon 
Probate  Courts  of  the  State  of  Oklahoma.  It  makes 
no  specific  distinction  between  restricted  and  un- 
restricted "minor  allottees." 

This  provision  does  not  specifically  confer  juris- 
diction on  the  probate  courts  of  the  State  over 
adult  incompetent  Indians  of  said  Tribes,  and  it 
is  only  by  implication  in  connection  with  the  pro- 
visions of  Section  2  that  such  jurisdiction  is  found. 

Section  2  of  the  act  reads  as  follows: 

Sec.  2.  "That  all  lands  other  than  home- 
steads allotted  to  members  of  the  Five  Civilized 
Tribes  from  which  restrictions  have  not  been 
removed  may  be  leased  by  the  allottee  if  an 
adult,  or  by  guardian  or  curator  under  order 
of  the  proper  probate  court  if  a  minor  or  in- 
competent, for  a  period  not  to  exceed  five 
years,  without  the  privilege  of  renewal:  Pro- 
vided, That  leases  of  restricted  lands  for  oil,  gas 
or  other  mining  purposes,  leases  of  restricted 
homesteads  for  more  than  one  year,  and  leases 
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of  restricted  lands  for  periods  of  more  than 
five  years,  may  be  made,  with  the  approval  of 
the  Secretary  of  the  Interior,  under  rules  and 
regulations  provided  by  the  Secretary  of  the 
Interior,  and  not  otherwise:  And  provided  fur- 
ther, That  the  jurisdiction  of  the  probate 
courts  of  the  State  of  Oklahoma  over  lands  of 
minors  and  incompetents  shall  be  subject  to 
the  foregoing  provisions,  and  the  term  minor 
or  minors,  as  used  in  this  act,  shall  include  all 
males  under  the  age  of  twenty-one  years  and 
all  females  under  the  age  of  eighteen  years." 

It  will  be  noted  that  the  last  proviso  of  this  Sec- 
tion refers  to  the  lands  of  minors  and  incompetents 
and  makes  the  jurisdiction  of  the  probate  courts  in 
so  far  as  it  affects  tbe  lands  of  minors  and  incom- 
petents subject  to  the  prior  provisions  of  Section  2. 
It  is  thus  that  Congress  has  "otherwise  specifically 
provided  by  law"  that  the  jurisdiction  of  the  pro- 
bate courts  conferred  by  Section  6  shall  be  limited 
to  the  extent  indicated. 

It  will  likewise  be  noted  that  Section  2  of  the 
act    declares    that— 

"leases  for  restricted  lands  for  oil,  gas  or 
other  mining  purposes  *  *  *  may  be  made 
with  the  approval  of  the  Secretary  of  the  In- 
terior, under  rules  and  regulations  provided 
by  the  Secretary  of  the  Interior  and  not  other- 
wise." 

It  is  true  that  the  Secretary  of  the  Interior  has 
no  real  actual  contractual  power  to  make  the  lease 
and  that  "that  right  rests  solely  in  the  guardian." 
Yet  the  oil,  gas  or  other  mining  lease  has  no  valid- 
ity until  approved  by  the  Secretary  of  the  Interior, 
who  can  withhold  Ii is  approval,  making  ineffective 
the  approval  of  the  guardian,  if  he  deem  best  for 
the  interests  of  the  Indian.  When  the  lease  is  ap- 
proved by  the  Secretary  of  the  Interior,  then  he 
(the  Secretary  of  the  Interior)  ,  through  such  agen- 
cies as  he  may  designate,  has  authority  and  does 
supervise  all  operations  under  the  lease  even 
though  he  does  not  actually  execute  it.  And  it  is 
only  in  the  event  of  the  removal  of  the  restrictions 
on  alienation  that  the  supervision  of  the  Secretary 
of  the  Interior  is  relinquished. 

Sections  6  and  2,  in  so  far  as  the  jurisdiction  of 
the  probate  courts  is  concerned,  must  be  construed 
together.  In  the  case  of  Truskett  v.  Closker  (supra), 
Justice   McKenna  said: 

"These  Sections  are  circumstantial  and  con- 
tain the  elements  of  decision.  Section  2  defines 
minors,  male  and  female,  and  provides  for  the 
disposition  of  their  property  under,  as  stated, 
rules  and  regulations  provided  by  the  Secretary 


of  the  Interior,  and  declares  the  jurisdiction  of 
the  probate  courts  of  the  State  shall  be  subject 
to  its  provisions.  And  Section  6  declares  to 
what  courts  the  property  of  minors  so  defined 
shall  be  subject.  Explicitly  such  property  is 
made  'subject  to  the  jurisdiction  of  the  pro- 
bate courts  of  the  State  of  Oklahoma.  The 
qualification  'except  as  otherwise  specifically 
provided  by  law'  means,  as  said  by  the  Circuit 
Court  of  Appeals,  Federal  law,  not  State  law." 

In  the  case  of  Barbc  v.  Hood  (228  Fed.,  658) ,  the 
court  says: 

"It  is  manifest  the  definition  of  minority 
in  Section  2  and  the  provisions  of  Section  6 
respecting  guardians  committing  jurisdiction 
to  the  local  probate  courts  and  for  the  con- 
tinued oversight  of  the  Secretary  of  the  Inte- 
rior, and  his  representatives,  show  that  Congress 
did  not  intend  wholly  to  relinquish  its  care  for 
such  Indians  or  their  allotments.  It  is  also  clear 
that  the  intent  of  the  act  of  Congress  must  pre- 
vail over  local  statutes  wherever  inconsistent 
or  conflicting.  The  phrase  'except  as  otherwise 
specifically  provide  by  law'  in  Section  6  means 
Federal  law,  not  State  law." 

Section  5  of  the  act  provides  that  any  attempted 
alienation  of  "lands  prior  to  the  removal  of  re- 
strictions therefrom"  and  also  "any  lease  of  any 
such  restricted  lands  made  in  violation  of  Federal 
law,  shall  be  absolutely  null  and  void."  The  provi- 
sions of  this  section  are  additional  restrictions  in 
harmony  with  the  general  purpose  of  the  act  to  re- 
tain in  the  Government  control  over  the  lands  and 
moneys  of  the  restricted  Indian  and  by  its  terms  as 
to  that  class  of  property  the  guardian  appointed  by 
the  Probate  Court  of  the  State  of  Oklahoma  is  lim- 
ited by  the  paramount  authority  of  the  Secretary 
of  the  Interior,  who  is  charged  by  law  with  the 
duty  and  endowed  with  the  power  to  protect  and 
safeguard  the  interest  of  the  Indian  of  the  re- 
stricted class,  a  duty  and  power  which  can  not  be 
consistently  subservient  in  the  slightest  degree  to 
the  control  of  the  probate  court  or  subject  to  re- 
vision or  review  by  it. 

The  act  of  May  27,  1908,  was  a  general  act,  de- 
signed and  intended  to  be  a  comprehensive  scheme 
whereby  provision  was  attempted  to  be  made  for 
the  conditions  then  existing  and  which  would  re- 
sult from  the  operation  of  its  provisions.  The  ef- 
fect and  purpose  of  the  act  upon  the  lands  and 
property  of  allottees  is  to  divide  them  with  respect 
to  the  restrictions  upon  alienation  into  two  classes; 
those  upon  which  restrictions  are  removed  and 
those  upon  which  restrictions  are  continued  until 
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1931.  Viewed  in  this  light,  it  is  not  difficult  to  un- 
destand  why  it  was  deemed  necessary  to  confer 
jurisdiction  upon  some  specifically  designated 
agency,  to  do  for  the  minor  Indian  that  which  he 
was  considered  incapable  of  doing  for  himself.  The 
previous  legislation  and  the  provisions  of  this  act 
necessarily  operated  to  release  certain  property 
from  the  jurisdiction  of  the  Secretary  of  the  In- 
terior and  to  leave  its  control  and  management  to 
minor  allottees  and  incompetents  unless  provision 
was  made  for  their  protection.  To  have  thrust  into 
the  world  a  large  number  of  minor  children  and 
incompetents  without  provision  for  their  protec- 
tion would  have  been  contrary  to  the  policy  of  the 
Government  as  to  Indians,  and  at  least  of  doubt- 
ful  propriety. 

With  full  knowledge  of  existing  and  probable 
conditions  Congress  deemed  it  proper  to  leave  no 
doubt  as  to  where  and  to  whom  these  minor  chil- 
dren and  incompetents  must  look  for  protection. 
While  the  necessity  existed  for  making  provision 
for  this  class  of  citizens  it  does  not  necessarily  fol- 
low that  Congress  intended  to  confer  upon  the  pro- 
bate courts  of  Oklahoma,  the  designated  agency,  a 
superior  jurisdiction  with  reference  to  that  class  of 
citizens  over  whom  the  Secretary  of  the  Interior 
was  by  the  act  to  retain  supervision  and  control. 

The  provisions  of  the  act  of  1908  (supra)  con- 
strued in  relation  to  eath  other,  and  in  the  light  of 
existing  conditions,  leave  no  doubt  that  the  Interior 
Department  has  the  same  free  and  untrammelled 
control  of  Indians  of  the  restricted  class  which  it 
had  theretofore  exercised,  subject  only  to  the  ex- 
ercise of  such  jurisdiction  by  the  probate  court  as 
the  legal  incapacity  of  the  Indians  made  necessary 
such  as  the  execution  of  instruments  by  guardians 
on  behalf  of  minors  and  incompetents,  the  con- 
trol of  such  property  as  might  come  to  the  minor 
by  inheritance  free  from  restrictions,  the  manage- 
ment of  such  money  or  personal  property  as  might 
be  released  by  the  Secretary  of  the  Interior  for  the 
care  and  maintenance  of  the  minor  or  incompe- 
tent, or  the  control  or  disposition  of  such  property 
as  the  minor  or  incompetent  might  be  possessed 
which  was  never  under  the  jurisdiction  of  the  In- 
terior Department.  As  to  the  unrestricted  class  of 
Indians  and  unrestricted  property  of  Indians  the 
act  confers  jurisdiction   upon   the  probate  courts. 

An  analysis  of  the  provisions  of  the  act,  con- 
sidered as  a  whole,  leaves  no  room  for  doubt  of 
this  construction.  Section  1  provides  that  as  to  re- 
stricted lands  they  shall  not  be  subject  to  aliena- 
tion, contract  of  sale,  power  of  attorney,  or  any 
other  encumbrance  prior  to  April  26,  1931,  except 
that  the  Secretary  of  the  Interior  may  remove  such 
restrictions  wholly  or  in  part  under  such  rules  and 
regulations  concerning  the  terms  of  sale  or  disposal 


of  proceeds  for  the  benefit  of  the  respective  In- 
dians as  he  may  prescribe.  A  clear  intent  to  pre- 
serve in  the  Secretary  complete  power  in  such  mat- 
ters, is  here  manifest.  Under  this  reservation  of 
power,  if  the  Secretary  of  the  Interior  removes  re- 
strictions on  the  sale  of  land  belonging  to  an  adult 
incompetent  restricted  Indian,  to  pass  title  the  sale 
must  be  made  through  the  Probate  Court.  There 
can  be  no  doubt,  under  the  terms  of  the  act,  that  in 
the  order  of  removal  of  restrictions  the  Secretary  of 
the  Interior  has  power  to  impose  a  condition  with 
reference  to  the  "disposal  of  proceeds"  of  the  sale 
as  woidd  leave  the  guardian  and  the  court  without 
any  control  over  the  same. 

The  Secretary  can  not  compel  the  court  to  make 
the  order  of  sale,  but  the  Secretary  can  say  that  if 
the  sale  be  made  the  "proceeds"  shall  be  disposed 
of  in  a  certain  manner  and  there  is  no  limitation 
on  his  power  in  tins  respect.  Can  it  be  said  that 
Congress  intended  to  give  to  or  retain  in  the  Sec- 
retary a  different  degree  of  power  in  a  case  of  the 
kind  outlined  than  in  any  other  case  where  re- 
stricted funds  come  under  his  control.  No  reason 
for  such  a  distinction  ever  existed  and  none  should 
be  presumed. 

Section  2  of  the  act  provides  that  leases  of  re- 
stricted lands  for  oil  and  gas  and  other  mining  pur- 
poses extending  beyond  the  period  therein  specified 
may  be  made  with  the  approval  of  the  Secretary 
of  the  Interior  under  rules  and  regulations  pre- 
scribed by  him  and  not  otherwise.  The  Secretary 
of  the  Interior  in  the  exercise  of  the  power  con- 
ferred upon  him  by  this  Section  1,  may  make  such 
rules  and  regulations  as  he  may  deem  proper  for 
the  collection  of  rents,  royalties,  or  other  payments, 
accruing  under  any  lease  of  a  restricted  Indian 
allotment  approved  by  him  and  for  the  "disposal 
of  the  proceeds"  thereof. 

The  nearest  approach  to  an  expression  of  an 
opinion  as  to  the  purpose  and  effect  of  the  act  of 
1908,  as  it  relates  to  the  question  under  discussion 
is  found  in  the  opinion  of  the  Supreme  Court  in 
the  case  of  Parker  v.  Richards  (250  U.S.,  240)  .  In 
this  case  the  court  had  under  consideration  the 
regulations  governing  the  leasing  of  lands,  etc.,  of 
the  Five  Civilized  Tribes  under  the  provisions  of 
Section  2  of  the  act  of  1908. 

Justice  Van  Devanter  speaking  for  the  court  said: 

"The  questions  to  be  considered  are  whether 
the  land  covered  by  the  lease  is  land  from 
which  restrictions  on  alienation  have  been  re- 
moved and  whether  the  supervisory  authority 
of  the  Secretary  of  the  Interior  over  the  col- 
lection, care  and  disbursement  of  the  royalties 
has  terminated  *   *   *. 

"One  of  the  regulations  prescribed  by  the 
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Secretary  deals  with  the  payment  of  lessors, 
their  guardians,  heirs,  etc.,  of  moneys  collected 
as  royalties  by  his  representatives  and  specially 
authorizes  the  latter,  as  before  indicated,  to 
withhold  such  payment  in  whole  or  in  part 
for  such  time  as  may  be  in  accord  ivith  the  best 
interests  of  the  lessor  or  his  heirs.  It  is  under 
this  regulation  that  the  royalties  already  col- 
lected are  being  retained." 

Discussing  the  question  whether  the  supervisory 
authority  of  the  Secretary  of  the  Interior  over  the 
collection,  care  and  disbursement  of  royalties  ter- 
minated,  the  learned    Justice  continues: 

"Under  the  act  of  1908,  as  already  shown, 
leases  or  'restricted  lands'  for  oil  and  gas  min- 
ing may  be  made  with  the  approval  of  the 
Secretary  of  the  Interior,  under  regulations 
prescribed  by  him,  'and  not  otherwise.'  The 
present  lease  was  made  and  approved  under 
that  provision.  The  land  was  then  restricted 
and  the  restrictions  have  not  since  been  re- 
moved. Thus  the  event  which  the  regulations 
and  the  lease  declare  shall  terminate  the  super- 
vision by  the  Secretary  of  the  Interior  of  the 
collection,  care  and  disbursement  of  the  roy- 
alties has  not  occurred.  Nor  has  the  occasion 
for  some  supervision  disappeared.  The  heir  is 
a  full-blood  Indian  as  was  the  allottee,  and  is 
regarded  by  the  act  as  in  need  of  protection,  as 
was  the  allottee.  In  the  absence  of  some  pro- 
vision to  the  contrary  the  supervision  naturally 
falls  to  the  Secretary  of  the  Interior.  *  *  * 
There  is  nothing  to  the  contrary  in  the  leasing 
provision  or  in  any  other  of  which  xvc  are 
aware.  True,  it  is  possible  under  the  proviso  in 
Section  9  for  the  heir,  if  the  court  approves,  to 
sell  and  convey  his  interest  in  the  land.  But 
that  has  not  been  done,  and  it  well  may  be 
that  the  heir  will  remain  the  owner  until  the 
restrictions  expire  in  regular  course— April  26, 
1931.  There  is  nothing  in  the  proviso  indicat- 
ing that  it  is  intended  in  the  meantime  to  take 
from  the  Secretary  or  to  commit  to  the  court 
the  supervision  of  matters  pertaining  to  the 
lease  or  the  royalties.  A  purpose  to  do  that 
doubtless  would  be  plainly  expressed." 

And  the  court  concluded: 

"In  this  situation  we  think  the  authority  of 
the  Secretary  of  the  Interior  to  supervise  the 
collection,  care  and  disbursement  of  the  roy^ 
allies,  has  not  terminated. 

Criticism  is  made  of  some  of  the  regulations, 
but  all  that  are  material  here  seem  to  be  well 


within  the  limits  of  the  Secretary's  authority, 
and  the  acts  of  his  representatives  in  respect  of 
the  lease  and  the  royalties,  so  far  as  ques- 
tioned here,  seem  to  be  well  within  the  regu- 
lations." 

In  the  case  of  the  United  States  v.  Hinkle 
(261  Fed.,  518,  520)  ,  the  court  said,  among 
other  things,  in  discussing  the  power  of  the 
Secretary  of  the  Interior  over  royalties  arising 
from  restricted  lands. 

"We  are  of  the  opinion,  however,  that  under 
sections  19  and  20  of  the  act  of  April  26,  1906, 
c.  1876  (34  Stat.,  137) ,  and  section  2  of  the  act 
of  May  27,  1908,  c.  199  (35  Stat.,  312),  and 
the  regulations  of  the  Secretary  of  the  Interior 
promulgated  July  7,  1906,  June  11,  1907,  and 
April  20,  1908,  the  exclusive  custody  and  con- 
trol of  mineral  rents  and  profits  derived  from 
restricted  lands  of  full-blood  tribal  Indian 
citizens  of  the  Five  Civilized  Tribes  is  vested 
in  the  Secretary  of  the  Interior,  subject  only 
to  such  rules  and  regulations  as  he  may  pre- 
scribe, as  an  independent  trust  fund,  separate 
and  distinct  from  the  trust  estate  in  the  land 
itself,  and  that  the  rules  and  regulations  re- 
ferred to  show  that  the  Secretary  has  elected 
to  administer  this  trust  and  to  retain  the  cus- 
tody and  control  of  such  funds  'until  such  time 
or  times  as  the  payment  thereof  is  considered 
best  for  the  benefit  of  said  lessor,  or  his  or  her 
heirs'  *   *   *." 

"Just  when  the  United  States  shall  cease  to 
sustain  the  relation  of  guardian  to  this  full- 
blood  Indian  seems,  under  the  decisions,  a 
matter  for  Congress  to  decide  *  *  *  The 
rules  and  regulations  of  the  Secretary  of  the 
Ulterior  as  to  the  collection,  control  and  cus- 
tody of  mineral  rents  and  profits,  made  within 
the  power  granted  by  the  act  of  April  25,  1906 
and  May  27,  1908,  supra,  have  the  force  and 
effect  of  law  upon  the  subject  and  persons 
dealing  directly  with  a  tribal  Indian  in  viola- 
tion thereof  cannot  retain  the  fruits  of  such 
unlawful  agreement." 

Solicitor  Mahaffie  in  an  opinion  under  date  ol 
March    11,    1921,   said: 

"The  duty  of  thus  protecting  the  interest  of 
this  full-blood  Indian  heir  falls  upon  you  and 
I  am  of  the  opinion  that  royalties  accruing 
from  these  lands  are  payable  to  such  person  as 
you  may  designate." 

In  matters  of  this  kind,  however,  in  so  far  as  re 
stricted  Indians'  property  is  concerned,  the  local 
courts  act  as  Federal   rather  than  State  agencies 
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Parker  v.  Richards,  250  U.S.,  235. 
In  re  Jessie's  Heirs,  259  Fed.,  695. 

The  jurisdiction  of  the  State  (Probate)  Courts 
over  the  person  or  property  of  minor  allottees  and 
incompetents  must  come  from  a  grant  of  Congress, 
otherwise  they  have  no  jurisdiction.  In  the  same 
act  that  conferred  jurisdiction  upon  the  Probate 
Courts,  Congress  provided  for  the  retention  of  the 
jurisdiction  of  the  Secretary  of  the  Interior  over 
restricted  Indians  and  their  property,  and  the 
power  thus  reserved  by  the  act  is  superior  to  and 
greater  than  the  power  conferred  on  the  courts. 
The  jurisdiction  conferred  on  the  courts  is  "sub- 
ject to  the  foregoing  provisions"  (of  Section  2) , 
"under  the  rules  and  regulations  of  the  Secretary 
of  the  Interior  and  not  otherwise." 

Whenever  doubt  has  arisen  as  to  the  authority 
of  the  Secretary  of  the  Interior  over  restricted  In- 
dian lands  and  funds,  the  courts  have  resolved  the 
doubt  in  favor  of  the  power  of  the  Secretary,  to  act 
independently  of  the  courts.  The  power  of  the  Sec- 
retary is  absolute  and  unabridged  unless  by  express 
provision  or  clear  implication  an  intent  is  evident 
to  take  from  the  Secretary  his  previous  authority. 
According  to  a  familiar  rule  legislation  affecting 
the  Indians  is  to  be  construed  in  their  interest  and 
a  purpose  to  make  a  radical  departure  is  not  lightly 
to  be  inferred. 

United  States  v.  Nice,  241  U.S.,  597. 

There  exists  no  conflict  of  authority  between  the 
Secretary  of  the  Interior  and  the  Probate  Courts 
under  the  provisions  of  the  act  of  1908.  The  juris- 
diction conferred  by  the  act  on  the  Probate  Courts 
and  that  retained  under  the  law  by  the  Secretary 
of  the  Interior  is  neither  a  divided  one  nor  is  it  in 
any  sense  concurrent.  Each  are  authorized  to  act  in 
certain  specified  instances  but  the  jurisdiction  of 
the  Probate  Courts  is  further  limited  as  to  leases 
for  "oil,  gas  or  other  mining  purposes"  to  such 
"rules  and  regulations"  as  the  Secretary  may  pro- 
vide. 

The  lands  of  the  allottees  being  subject  to  the 
jurisdiction  of  the  Secretary  of  the  Interior,  the 
proceeds  therefrom  are  likewise  under  the  same 
jurisdiction.  The  statute  provides  the  land  may  be 
leased  for  "oil,  gas  or  other  minerals  with  the  ap- 
proval of  the  Secretary  of  the  Interior."  It  thus 
permits  a  change  in  the  trust  property  which  may 
result  in  the  receipt  of  rents  and  royalties  there- 
from. No  citation  of  authority  is  needed  to  sus- 
tain the  doctrine  that  into  whatever  form  trust 
property  may  be  converted,  it  continues  to  be  im- 
pressed with  the  trust,  as  said  by  Judge  Gilbert— 

"We  construe  the  act  as  expressing  the  inten- 
tion of  Congress,  not  to  end  the  trust  but  to 
permit  a  change  of  the  form  of  the  trust  prop- 


erty. The  property  being  held  in  trust  by  the 
United  States  for  a  period  which  had  not  yet  ex- 
pired and  which  period  was  subject  to  further 
extension  by  the  President,  the  intention  to 
terminate  the  trust  must  be  found  to  be  clearly 
expressed  in  order  to  warrant  us  in  holding 
that  the  trust  does  not  follow  the  property  in 
its  changed   form." 

National  Bank  v.  Anderson    (147  Fed.,  90)  . 

It  is  doubtless  true  the  Secretary  of  the  Interior 
has  the  right  to  either  continue  or  relinquish  his 
trust  relation  to  the  money  received  from  rents 
and  royalties  of  Indian  restricted  lands  and  that  the 
authority  of  the  Secretary  does  not  continue  after 
the  moneys  are  paid  over  to  the  allottee  of  his 
duly  authorized  guardian.  When  the  Secretary  so 
acts  he  puts  an  end  to  the  trust  and  terminates  his 
jurisdiction  thereof.  Such  is  not  the  case  in  the 
question  under  consideration.  We  are  not  here 
dealing  with  funds  from  which  the  restrictions  have 
been  removed,  and  until  they  are  so  removed  the 
jurisdiction  of  the  Secretary  is  a  continuing  one 
and  his  authority  is  beyond  the  need  of  acquies- 
cence in  or  concurrence  by  the  Probate  Court.  It 
is  absolute  and  needs  no  confirmation. 

He  may  as  in  his  discretion  seems  best  pay  the 
moneys  to  the  allottee,  his  duly  authorized  guard- 
ian, or  he  may  disburse  it  for  and  on  behalf  of  and 
in  the  interest  of  the  incompetent  ward. 

The  voluntary  application  of  a  restricted  Indian 
allottee,  expressing  a  desire  to  be  permitted  to  own 
and  possess  his  own  home,  is  a  worthy  and  laudable 
ambition.  It  expresses  his  desire  and  evidences  the 
fact  that  he  has  adopted  the  habits  of  civilized  life, 
and  in  the  state  of  tutelage  in  which  he  is  held  he 
is  in  advanced  state  of  preparation  to  exercise  the 
privilege  and  bear  the  burdens  of  one  "sui  juris." 
To  deny  him  this  reasonable  and  wholesome  re- 
quest would  be  contrary  to  the  national  policy  to- 
wards restricted  Indians,  intended  and  calculated 
to  advance  and  promote  them  in  the  exercise  of 
the  rights,  privileges  and  immunities  of  citizen- 
ship. It  should  commend  itself  to  the  favorable 
consideration  of  the  guardian  of  such  a  restricted 
incompetent  Indian,  and  doubtless  is  well  within 
the  discretion  of  the  Secretary  of  the  Interior  to 
grant. 

For  these  reasons  I  am  of  the  opinion  that  the 
Secretary  of  the  Interior  may  act  independently  of 
l he  Probate  Court  and  the  guardian  of  the  incompe- 
tent restricted  allottee,  and  that  you  are  not  limited 
or  restricted  in  the  control  and  disbursement  of  re- 
stricted funds  of  individual  Indians  of  the  Five 
Civilized  Tribes,  by  the  orders  of  such  court  or  by 
its  failure  or  refusal  to  act,  nor  is  the  consent  of  the 
guardian  necessary  thereto. 
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To  hold  otherwise  is  to  reach  the  absurd  con- 
clusion that  the  Secretary  of  the  Interior  in  the 
exercise  of  his  jurisdiction  over  the  restricted  In- 
dian allottees,  members  of  the  Five  Civilized 
Tribes,  is  subject  to  the  control  of  the  probate 
courts  of  the  State  of  Oklahoma.  Such  a  situation 
was  never  intended  by  Congress,  is  not  justified  by 
analysis  of  the  law  or  supported  by  any  authorita- 
tive  decisions   of   the   courts. 

Solicitor. 


Oil  and  Gas  Royalties- 
Assignment 

M-8370  August  15,  1922. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  may  request  my  opinion  with  reference  to 
the  right  of  members  of  the  Osage  Tribe  of  In- 
dians, Oklahoma,  to  assign  oil  and  gas  royalties 
accruing  to  them  as  members  of  that  tribe. 

This  question  arises  in  connection  with  an  at- 
tempted assignment,  dated  February  22,  1918,  by 
one  B.  A.  De  Noya,  Osage  allottee  No.  1154,  a  son 
of  L.  L.  De  Noya,  deceased  allottee  No.  1149,  which 
assignment  purported  to  transfer: 

"All  of  the  right,  title  and  interest,  of  said 
B.  A.  DeNoya,  in  and  to  the  property,  both 
real  and  personal  of  the  estate  of  L.  L.  De 
Noya,  deceased,  whether  discovered,  collected, 
or  otherwise  to  Wm.  Bawbell  of  Pawhuska, 
Oklahoma,  with  full  possession  thereof,  and 
authority  to  collect,  recover,  receive  and  re- 
ceipt for  same,  as  fully  as  I  might,  including 
herein,  all  assets  whatsoever  of  said  estate  ac- 
crued, or  to  accrue  to  me  as  one  of  said  heirs, 
and  all  rights  and  benefits  to  be  derived  there- 
from." 

The  Osage  Allottment  Act  of  June  28,  1906  (34 
Stat.,  539) ,  provided  for  an  equal  division  of  the 
lands  and  moneys  belonging  to  this  tribe  among 
the  tribal  members  as  shown  on  a  final  roll  to  be 
prepared  in  accordance  with  the  terms  of  that  act. 
Each  member  received  in  allotment  approximately 
600  acres  of  tribal  land,  of  which  160  acres  con- 
stituted the  "homestead"  and  the  remainder  was 
designated  as  "surplus  lands."  The  oil,  gas,  coal, 
and  other  mineral  deposits,  however,  underlying 
the  allotted  lands  were  reserved  for  the  benefit  of 


the  tribe  at  large.  Certain  restrictions  against  alien- 
ation, taxability,  etc.,  were  imposed  against  each 
class  of  land,  and  the  Secretary  of  the  Interior  was 
authorized,  in  his  discretion,  to  issue  to  adult  mem- 
bers of  this  tribe  capable  of  managing  their  own 
affairs  a  "certificate  of  compentency,"  whereupon 
all  restrictions  were  removed  except  as  to  the  home- 
stead lands.  (Sec.  7,  par.  2  of  the  act.)  December 
30,  1909,  a  certificate  of  competency  was  issued  to 
B.  A.  De  Noya  and,  he  being  of  but  one-eighth  In- 
dian blood,  such  restrictions  as  remained  even 
against  his  homestead  lands  were  removed  by  sec- 
tion 3  of  the  Act  of  March  3,  1921  (41  Stat., 
1249) .  Other  provisions  of  the  earlier  act  being  of 
greater  import  here,  are  reproduced  below: 

"Sec.  3.  That  the  oil,  gas,  coal  or  other  min- 
erals covered  by  the  lands  for  the  selection  and 
division  of  which  provision  is  herein  made  are 
hereby  reserved  to  the  Osage  tribe  for  a  period 
of  twenty-five  years  from  and  after  the  eighth 
day  of  April,  nineteen  hundred  and  six;  and 
leases  for  all  oil,  gas,  and  other  minerals,  cov- 
ered by  selections  and  divisions  of  land  herein 
provided  for,  may  be  made  by  the  Osage  tribe 
of  Indians  through  its  tribal  council,  and  with 
the  approval  of  the  Secretary  of  the  Interior, 
and  under  such  rules  and  regulations  as  he 
may  prescribe:  Provided,  That  the  royalties  to 
be  paid  to  the  Osage  tribe  under  any  mineral 
lease  so  made  shall  be  determined  by  the  Pres- 
ident of  the  United  States:   *   *   * 

Sec.  4.  That  all  funds  belonging  to  the  Osage 
tribe,  and  all  moneys  due,  and  all  moneys  that 
may  become  due,  or  may  hereafter  be  found  to 
be  due  the  said  Osage  tribe  of  Indians,  shall  be 
held  in  trust  by  the  United  States  for  the  pe- 
riod of  twenty-five  years  from  and  after  the  first 
day  of  January,  nineteen  hundred  and  seven, 
except  as  herein  provided: 

First.  That  all  funds  of  the  Osage  tribe 
of  Indians,  and  all  the  moneys  now  due  or  that 
may  hereafter  be  found  to  be  due  to  the  said 
Osage  tribe  of  Indians,  and  all  moneys  that 
may  be  received  from  the  sale  of  their  lands 
in  Kansas  under  existing  laws,  and  all  moneys 
found  to  be  due  to  said  Osage  tribe  of  Indians 
on  claims  against  the  United  States,  after  all 
proper  expenses  are  paid,  shall  be  segregated 
as  soon  after  January  first,  nineteen  hundred 
and  seven,  as  is  practicable  and  placed  to  the 
credit  of  the  individual  members  of  the  said 
Osage  tribe  on  a  basis  of  a  pro  rata  division 
among  the  members  of  said  tribe,  as  shown  by 
the  authorized  roll  of  membership  as  herein 
provided  for,  or  to  their  heirs  as  hereinafter 
provided,  said  credit  draw  interest  as  now  au- 
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thorized  by  law;  and  the  interest  that  may  ac- 
crue thereon  shall  be  paid  quarterly  to  the 
members  entitled  thereto,  except  in  the  case  of 
minors,  in  which  case  the  interest  shall  be  paid 
quarterly  to  the  parents  until  said  minor  ar- 
rives at  the  age  of  twenty-one  years:  *  *  * 
Second.  That  the  royalty  received  from  oil, 
gas,  coal,  and  other  mineral  leases  upon  the 
lands  for  which  selection  and  division  are 
herein  provided,  and  all  moneys  received  from 
the  sale  of  town  lots,  together  with  the  build- 
ings thereon,  and  all  moneys  received  from  the 
sale  of  the  three  reservations  of  one  hundred 
and  sixty  acres  each  theretofore  reserved  for 
dwelling  purposes,  and  all  moneys  received 
from  grazing  lands,  shall  be  placed  in  the 
Treasury  of  the  United  States  to  the  credit  of 
the  members  of  the  Osage  tribe  of  Indians  as 
other  moneys  of  said  tribe  are  to  be  deposited 
under  the  provisions  of  this  act,  and  the  same 
shall  be  distributed  to  the  individual  members 
of  said  Osage  tribe  according  to  the  roll  pro- 
vided for  herein,  in  the  manner  and  at  the 
same  time  that  payments  are  made  of  interest 
on  other  moneys  held  in  trust  for  the  Osages 
by  the  United  States,  except  as  herein  pro- 
vided." 

Provision  is  also  made  in  this  act  for  deducting 
from  the  royalties  received  from  oil  and  gas  suffi- 
cient sums  for  the  support  of  schools  among  the 
Osages,  and  for  meeting  the  expenses  of  the  agency 
maintained  for  their  benefit,  but  nothing  turns  on 
those  provisions  here  save  that  they  show  that  the 
funds  derived  from  this  source  do  not  become  the 
property  of  the  individaul  allottees  until  actually 
paid  over  to  them  or  placed  to  their  individual 
credit. 

In  a  supplemental  act  relating  to  the  Osages— 
April  18,  1912  (37  Stat.,  86) -we  find  a  provision 
which    reads: 

"That  no  land  or  moneys  inherited  from 
Osage  allottees  shall  be  subject  to,  or  be  taken 
or  sold  to  secure  the  payment  of  any  indebted- 
ness incurred  by  such  heir  prior  to  the  time 
such  lands  and  moneys  are  turned  over  to  such 
heirs."  [Italic  supplied.] 

While  on  the  subject  of  legislation,  attention  may 
also  be  invited  to  further  provisions  of  the  act  of 
March  3,  1921,  supra. 

"That  all  that  part  of  the  Act  of  June  28, 
1906  (Thirty-fourth  Statutes  at  Large,  page 
539) ,  entitled  'An  Act  for  the  division  of  the 
lands  and  funds  of  the  Osage  Indians  in  Okla- 


homa, and  for  other  purposes,'  which  reserves 
to  the  Osage  Tribe  the  oil,  gas,  coal,  or  other 
minerals  covered  by  the  lands  for  the  selection 
and  division  of  which  provision  is  made  in  that 
Act  is  hereby  amended  so  that  the  oil,  gas,  coal, 
or  other  minerals  covered  by  said  lands  are 
reserved  to  the  Osage  Tribe  for  the  period  end- 
ing April  7,  1946.  *   *   * 

Sec.  4.  That  from  and  after  the  passage  of 
this  Act  the  Secretary  of  the  Interior  shall 
cause  to  be  paid,  at  the  end  of  each  fiscal  quar- 
ter to  each  adult  member  of  the  Osage  Tribe 
having  a  certificate  of  competency  his  or  her 
pro  rata  share,  either  as  a  member  of  the  tribe 
or  heir  of  a  deceased  member,  of  the  interest 
on  trust  funds,  the  bonus  received  from  the 
sale  of  leases,  and  the  royalties  received  during 
the  previous  fiscal  quarter,  and  so  long  as  the 
income  is  sufficient  to  pay  to  the  adult  mem- 
bers of  said  tribe  not  having  a  certificate  of 
competency  $1,000  quarterly  except  *  *  * 
[Italic  supplied.] 

When  we  come  to  consider  the  nature  and  ex- 
tent of  the  interest  acquired  by  individual  allottees 
of  the  Osage  Tribe  in  and  to  the  oil,  gas,  coal,  and 
other  mineral  deposits  underlying  the  lands  allot- 
ted to  them,  it  is  manifest  from  the  legislation 
quoted  herein  that  such  deposits  did  not  and  have 
not  become  the  property  of  such  individual  allot- 
tees, but  those  deposits  remain  the  common  prop- 
erty of  the  tribe,  subject  to  lease  by  the  tribal  coun- 
cil, for  the  benefit  of  the  tribe  at  large,  under  such 
rules  and  regulations  as  the  Secretary  of  the  In- 
terior may  prescribe.  True,  individual  members 
did  obtain  a  prospective  right  to  share  in  the  pe- 
riodical distributions  of  royalties  received  from 
leasing  the  deposits  mentioned,  after  certain  au- 
thorized deductions  therefrom  had  first  been  made. 
In  the  absence  of  specific  legislation  by  Congress, 
which  has  not  been  had,  prospective  rights  of  this 
nature,  even  in  the  hands  of  those  members  of  the 
tribe  who  have  received  "certificates  of  compe- 
tency" or  the  restrictions  against  alienation  of 
whose  lands  have  otherwise  been  removed,  are  not 
assignable.  To  the  contrary,  Congress  has  speci- 
fically directed  the  manner  in  which  the  funds  de- 
rived from  this  source  shall  be  disposed  of,  viz,  by 
payment  to  competent  adults  of  the  entire  shares 
due  them,  either  in  their  own  right  "or  as  heirs  of 
deceased  members,"  and  by  payments  in  behalf  of 
incompetents  and  minors  subject  to  further  pro- 
visions of  the  act  of  March  3,  1921,  supra,  which, 
being  immaterial  here,  have  been  omitted.  Pay- 
ment of  these  funds  in  any  other  manner,  or  to 
persons  other  than  as  authorized  by  these  statutes, 
is  not  warranted.  This  is  measurably  reflected  by 
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that  provision  in  section  7  of  the  act  of  April  18, 
1912,  supra,  which  directs  that  the  shares  due  com- 
petent heirs  of  deceased  Osage  allottees  "shall  be 
paid  to  them  without  the  intervention  of  an  ad- 
ministrator." 

Again,  and  speaking  generally,  funds  in  the 
hands  of  administrative  officers  of  the  Government, 
whether  for  the  benefit  of  Indians  or  otherwise,  are 
not  subject  to  attachment,  levy,  sale,,  execution, 
assignment,  etc.,  in  the  absence  of  express  legisla- 
tion by  Congress  to  that  effect. 

I  find  no  difficulty,  therefore,  in  holding  that 
members  of  the  Osage  Tribe,  including  those  to 
whom  certificates  of  competency  have  been  issued 
or  whose  restrictions  have  otherwise  been  removed, 
are  without  power  to  assign  their  right  to  share  in 
the  oil  and  gas  royalties  and  other  funds  accruing 
to  them  as  members  of  that  tribe,  and,  that  such 
funds  as  and  when  due,  can  be  paid  only  to  such 
of  these  allottees  or  other  heirs  as  may  be  compe- 
tent; the  shares  due  incompetent  members  to  be 
further  administered  for  their  benefit,  as  speci- 
fically provided  for  in  the  act  of  March  3,  1921. 

Edmund  Booth, 

Solicitor. 

Approved: 

E.  C.  Finney,  First  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

February  11,  1920,  this  Department  approved  the 
last  will  and  testament  of  Louis  LaSarge,  deceased 
allottee  No.  1421  of  the  Osage  Indian  Tribe, 
wherein  certain  property  accruing  to  him  as  a  mem- 
ber of  that  tribe  was  devised,  one-third  absolutely 
to  his  wife,  Letitia  LaSarge,  and  two-thirds  to  Wil- 
lian  Bunnell  trustee,  in  trust  for  Robert  Louis  La- 
Sarge, a  minor  son  of  the  decedent,  some  six  years 
of  age.  You  now  request  my  opinion  on  the  follow- 
ing question  presented  by  the  Commissioner  of 
Indian  Affairs: 

"Whether  the  testamentary  trustee  under  the 
will  involved  is  entitled  to  the  present  posses- 
sion in  trust  of  the  entire  two-thirds  interest 
devised  in  trust  to  him  and  free  from  all  re- 
strictions?" 


With  the  devise  to  the  widow,  a  white  woman, 
we  are  not  now  concerned,  but  the  devise  to  the 
trustee,  as  found  in  paragraph  4  of  the  will  in  ques- 
tion, being  of  greater  import  here,  is  reproduced 
verbatim: 

"Fourth:  I  hereby  give,  devise  and  bequeath 
the  full  two-thirds  of  all  the  said  rest,  residue 
and  remainder  of  the  property  of  which  I  may 
die  seized  and  possessed  both  real  and  personal 
wheresoever  situated  being  principally  as  above 
mentioned  in  Paragraph  Three  hereof  to 
William  Bunnell  of  Arkansas  City,  Cowley 
County,  Kansas,  in  trust  for  the  uses  and  pur- 
poses herein  mentioned  to  have  and  to  hold, 
possess,  manage  and  control  and  operate  the 
same  with  full  power  in  my  said  Trustee  or 
successors  of  him  to  obtain,  receive  and  hold, 
possess  and  manage  all  the  incomes,  rents,  in- 
terest and  profits  derived  from  the  manage- 
ment, operation  and  control  thereof  with  full 
power  in  my  said  trustee  or  the  successors  of 
him  to  rent,  lease,  manage,  handle,  invest  and 
loan  and  re-invest  and  re-loan  said  property 
without  the  authority  or  order  of  any  Court 
and  with  full  power  to  invest  or  re-invest  said 
moneys  coming  into  his  hands  as  said  Trustee 
in  the  best  manner  as  he  may  deem  to  the  best 
interest  of  the  Estate  and  trust  hereby  created 
and  with  full  power  to  pay  all  taxes,  interest, 
insurance  and  keep  up  repairs  on  all  property 
that  may  come  into  his  hands  as  such,  hereby 
relieving  the  Trustee  from  any  liability  in  any 
errors  in  judgment  in  the  management  and 
control  of  any  investments  thereof  so  long  as 
he  acts  in  good  faith  and  I  further  direct  that 
said  trustee  as  soon  after  my  decease  as  can 
conveniently  be  done  apply  to  the  proper 
Court  to  have  a  bond  fixed  as  such  Trustee  of 
said  Estate  and  Trust  and  that  for  his  services 
thereabouts  or  his  successors  in  trust  be  al- 
lowed such  sum  of  money  from  time  to  time  as 
to  the  Court  fixing  said  bond  shall  seem  meet 
and  proper  and  that  during  the  minority  of  my 
Son  Robert  Louis  LeSarge  of  Menteca,  Califor- 
nia said  Trustee  out  of  said  trustee  property 
and  funds  and  particularly  the  profit  and  in- 
come therefrom  pay  out  and  use  for  said  son 
such  sum  or  moneys  from  time  to  time  as  are 
necessary  and  proper  for  said  child's  mainten- 
ance and  education  and  comforts  suitable  to 
one  in  his  station  of  life,  considering  the 
amount  of  the  estate  or  other  facts  and  cir- 
cumstances ordinarily  to  be  given  considera- 
tion in  determining  such  maintenance,  educa- 
tion and  comforts  and  luxuries  and  that  upon 
my  said  son  reaching  his  majority,  the  trustee 
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to  deliver  over  to  my  said  son  all  of  said  estate 
and  trust  property  real  and  personal  and  all 
incomes,  profits  and  incomes  thereof  less  the 
necessary  expenses  incurred  and  necessary  for 
such  compensation  as  may  by  the  court  be  al- 
lowed, and  said  estate  and  trust  property  real 
and  personal  thereupon  be  delivered  and 
vested  in  my  said  son  Robert  Louis  LaSarge  to 
have  and  to  hold  the  same  to  him  absolutely 
and  forever." 

A  reference  to  paragraph  3  of  the  will  discloses 
that  the  rest  and  residue  of  the  decedent's  property 
consisted  mainly  of  his  allotment  of  654  acres  as  a 
member  of  the  Osage  Tribe  and  all  other  property 
and  assets  accruing  to  him  as  a  member  of  that 
tribe  including  oil  and  gas  royalties,  bonus,  and 
funds  due  or  to  become  due  from  the  United 
States.  Prior  to  April  18,  1912,  the  Osage  Indians 
were  without  power  to  dispose  of  their  restricted 
property  by  will,  but  section  8  of  the  act  of  that 
date    (37   Stat.,   86)  ,   provides: 

"That  any  adult  member  of  the  Osage  Tribe 
of  Indians  not  mentally  incompetent  may  dis- 
pose of  any  or  all  of  his  estate,  real,  personal, 
or  mixed  including  trust  funds,  from  which  re- 
strictions as  to  alienation  have  not  been  re- 
moved, by  will,  in  accordance  with  the  laws 
of  the  State  of  Oklahoma;  Provided,  That  no 
such  will  shall  be  admitted  to  probate  or  have 
any  validity  unless  approved  before  or  after  the 
death  of  the  testator  by  the  Secretary  of  the 
Interior." 

The  Supreme  Court  of  the  United  States,  in  deal- 
ing with  a  case  involving  leases  covering  Osage 
allotted  Indian  land,  had  occasion  to  consider  the 
scope  of  the  above  provision  and  in  La  Motte  v. 
United  States   (254  U.S.,  570-78) ,  it  is  said: 

"The  defendants  insist  that  under  the  ap- 
proved wills  the  lands  passed  to  the  devisees 
freed  from  the  restrictions.  If  so,  the  leases  did 
not  require  the  Secretary's  approval.  Both 
courts  held  that  the  lands  continued  to  be  re- 
stricted. The  question  is  not  free  from  diffi- 
culty, but  we  think  it  must  be  ruled  the  other 
way,  Strictly  speaking  a  devisee  takes  under  the 
will  as  an  instrument  of  conveyance,  and  not 
by  descent  as  an  heir." 

After  reproducing  section  8  of  the  act  of  1912  as 
above,  the  court  further  said: 

"This  provision  is  broadly  written,  is  in 
terms  applicable  to  restricted  lands  and  funds, 


and  enables  the  Indian  to  dispose  of  all  or  any 
part  of  his  estate  by  will,  in  accordance  with 
the  state  law,  if  his  will  be  approved  by  the 
Secretary.  True,  it  does  not  say  that  a  disposal 
by  an  approved  will  shall  put  an  end  to  ex- 
isting restrictions,  but  that  is  an  admissible,  if 
not  the  necessary,  conclusion  from  its  words. 
After  its  enactment  the  Secretary  of  the  Inte- 
rior construed  it  as  having  that  meaning,  and 
it  was  administered  accordingly  in  that  de- 
partment up  to  the  time  of  this  suit.  And  that 
Congress  intended  it  should  have  that  meaning 
is  at  least  inferable  from  a  general  act  of  the 
next  session  respecting  wills  by  Indian  allot- 
tees and  their  approval  by  the  Secretary  (c.  55, 
37  Stat.  678)  ;  for  that  act,  while  providing  that 
'the  approval  of  the  will  and  the  death  of  the 
testator  shall  not  operate  to  terminate  the  trust 
or  restrictive  period,'  expressly  excepted  the 
Osages  from  its  reach.  These  matters  apparently 
were  not  brought  to  the  attention  of  the  courts 
below.  We  regard  them  as  of  sufficient  weight 
to  put  the  question  at  rest." 

Had  the  matter  remained  thus  there  would  be 
no  doubt  about  the  right  of  the  trustee  to  the  cus- 
tody and  control  of  certain  funds  aggregating  some 
$3,700,  now  in  the  hands  of  the  Government,  be- 
longing to  Robert  Louis  LaSarge,   the  minor  re- 
ferred to.  These  funds  were  derived  mainly  from 
royalties  on  oil  and  gas  and  bonus  paid  for  the  sale 
of  leases  covering  allotted  Osage  Indian  land  and 
by  the  act  of  March  3,  1921    (41  Stat.,  1249),  Con- 
gress made  further  provision  with  respect  to  funds 
of  this  character,  accruing  to  the  Indians  of  the 
Osage  Tribe.  In  section  4  of  that  act  we  find: 
"That  from  and  after  the  passage  of  this  Act 
the  Secretary  of  the  Interior  shall  cause  to  be 
paid  at  the  end  of  each  fiscal  quarter  to  each 
adult  member  of  the  Osage  Tribe  having  a 
certificate  of  competency  his  or  her  pro  rata 
share,  either  as  a  member  of  the  tribe  or  heir 
of  a  deceased  member,  of  the  interest  on  trust 
funds,    the   bonus  received   from   the   sale   of 
leases,   and   the  royalties  received  during  the 
previous  fiscal  quarter,  and  so  long  as  the  in- 
come is  sufficient  to  pay  to  the  adult  members 
of  said  tribe  not  having  a  certificate  of  com- 
petency $1,000  quarterly  except  where  incompe- 
tent adult  members  have  legal  guardians,  in 
which  case  the  income  of  such  incompetents 
shall  be  paid  to  their  legal  guardians,  and  to 
pay  for  maintenance  and  education  to  the  par- 
ents or  natural  guardians  or  legal  guardians 
actually  having  minor  members  under  twenty- 
one   years   of   age   personally   in   charge   $500 
quarterly  out  of  the  income  of  said  minors  all 
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of  said  quarterly  payments  to  legal  guardians 
and  adults,  not  having  certificates  of  compe- 
tency to  be  paid  under  the  supervision  of  the 
Superintendent  of  the  Osage  Agency,  and  to 
invest  the  remainder  after  paying  all  the  taxes 
of  such  members  either  in  United  States  bonds 
or  in  Oklahoma  State,  county  or  school  bonds, 
or  place  the  same  on  time  deposits  at  interest 
in  banks  in  the  State  of  Oklahoma  for  the 
benefit  of  each  individual  member  under  such 
rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe."  [Italic  supplied.] 

Attorneys  representing  the  trustee  in  the  instant 
case  urge  that  there  is  a  fundamental  difference  be- 
tween a  trustee  and  a  guardian  in  that  with  the 
former  the  legal  title  is  usually  vested  in  the  trustee, 
while  with  the  latter  the  legal  title  remains  in  the 
ward,  and,  hence,  as  the  act  of  March  3,  1921,  spe- 
cifically mentions  parents,  natural  guardian,  and 
legal  guardians,  but  makes  no  mention  of  trustees, 
then  the  latter  are  to  be  excluded  under  the  maxim 
expressio  unis  est  exclusio  alterius.  It  is  also  con- 
tended that  as  Robert  Louis  LaSarge  is  not  "an 
enrolled  member  of  the  Osage  Tribe,"  the  act  of 
March  3,  1921,  does  not  apply  to  him. 

It  is  admitted  there  is  a  broad  distinction  be- 
tween a  trustee  and  a  guardian  as  those  terms  are 
commonly  understood  and  applied,  although  it 
does  not  necessarily  follow  that  the  legal  title  to 
the  property  involved  is  always  in  the  trustee  and 
even  as  to  trustees  holding  legal  title  their  power 
over  the  subject  matter  is  not  unlimited,  being  con- 
fined to  the  terms  of  the  instrument  creating  the 
trust  and  subject  to  supervision,  where  need  be,  of 
the  proper  court  of  equity.  These  distinctions,  how- 
ever, are  largely  technical  and  frequently  super- 
ficial; for,  whether  custodians  of  the  property  of 
another  be  termed  trustees,  guardians,  or  other- 
wise, the  duty  remains  the  same  to  supervise  and 
manage  the  estate  for  the  benefit  of  the  ward  or  the 
cestui  que  trust  as  the  case  may  be.  For  all  practical 
purposes,  therefore,  we  may  lay  aside  for  the  time 
being  at  least  technical  distinctions  of  this  char- 
acter. 

When  we  analyze  the  provisions  of  the  act  of 
March  3,  1921,  supra,  no  doubt  exists  about  the 
intent  of  Congress  with  respect  to  the  income  from 
certain  sources  accruing  to  the  minor  and  incom- 
petent adult  members  of  the  Osage  Tribe.  Para- 
phrasing the  language  used  in  that  act  and  omit- 
ting data  not  immediately  here  relevant,  it  is  ap- 
parent that  from  and  after  the  approval  of  that  act 
the  income  due  such  members,  whether  in  their 
own  right  or  as  heirs  of  deceased  members,  from 
the  interest  on  trust  funds,  the  bonus  received  from 
the  sale  of  leases,  and  royalties  received  during  the 


previous  fiscal  quarter,  is  to  be  paid  $1,000  quar- 
terly to  adults  and  $500  quarterly  in  behalf  of 
minors,  to  the  parents  or  natural  guardians  or  legal 
guardians  actually  having  such  minor  members  un- 
der 21  years  of  age  personally  in  charge;  further, 
that  the  remainder  of  the  shares  due  such  members 
after  paying  all  taxes  is  to  be  invested  in  certain 
classes  of  securities  mentioned  in  that  act,  or  de- 
posited at  interest  in  bank  to  their  credit;  all  under 
such  rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

If  any  doubt  remains  about  such  intent  we  need 
but  turn  to  the  printed  hearings  on  that  measure 
when  it  was  pending  before  Congress.  See  House 
Report  No.  1278,  66th  Congress,  3d  Session.  There- 
from it  will  be  seen  that  the  annual  income  accru- 
ing to  the  Indians  of  this  Tribe  was  then  approxi- 
mately $10,000  (during  the  past  year  it  was  around 
$12,000)  ;  under  prior  legislation  this  income  was 
payable  quarterly,  the  shares  due  minors  being 
paid  to  their  parents  if  living.  This  income  was 
largely  spent  in  riotous  living  and  generally  wasted. 
Congress  decided  to  adopt  a  different  policy  and 
by  the  act  of  March  3,  1921,  directed  that  a  quar- 
terly allowance  of  $1,000  be  paid  to  the  incompe- 
tent adults  and  $500  per  quarter  in  behalf  of  mi- 
nors. The  remainder  of  the  income  due  each  of 
such  members  to  be  conserved  and  invested  for 
their  benefit  in  the  manner  provided  for  in  that 
act.  A  broad  authority  is  placed  in  the  Secretary  of 
the  Interior  to  pay  the  quarterly  allowance  in  be- 
half of  minors  to  the  parents  or  to  the  natural 
guardians  or  the  legal  guardians  actually  having 
such  minor  members  personally  in  charge;  but  no 
such  authority  or  discretion  rests  as  to  the  re- 
mainder which  is  to  be  conserved  and  invested  for 
the  future  benefit  of  such  members. 

About  the  power  of  Congress  over  the  subject 
matter  there  can  be  no  dispute.  It  may  even  reim- 
pose  restrictions  where  they  have  once  expired 
(Brader  v.  James,  246  U.S.,  88-89)  .  To  hold  that 
"trustees"  in  behalf  of  Osage  Indian  minors,  how- 
ever appointed,  as  distinguished  from  "guardians" 
do  not  come  within  the  act  of  March  3,  1921, 
woidd,  to  a  large  extent,  defeat  the  evident  purpose 
and  intent  of  that  act.  As  to  the  shares  due  minors, 
therefore,  I  am  of  the  opinion  that  the  duty  plainly 
rests  with  the  Secretary  of  the  Interior  to  distribute 
to  the  custodian  of  such  minors  $500  per  quarter 
and  to  invest  the  remainder  for  the  benefit  of  such 
minors  in  the  manner  as  provided  for  by  law. 
Whether  such  custodians  be  the  parents,  natural 
guardians,  trustees  or  otherwise,  the  rule  remains 
the  same. 

As  to  the  second  contention— membership  in  the 
Osage  Tribe— I  had  occasion  in  my  opinion  of 
January  4,    1922    (M.   4017) ,    to   advert   at   some 
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length  to  this  matter.  Therein  it  was  pointed  out 
that  the  act  of  June  28,  1906  (34  Stat.,  539)  di- 
rected the  preparation  of  a  final  roll  of  the  Osage 
Indians  among  whom  the  tribal  lands  and  funds 
were  to  be  divided  per  capita.  By  the  terms  of  that 
act  children  born  after  July  1,  1907,  were  to  be 
excluded  from  participating  in  such  distribution 
in  their  own  right.  The  oil,  gas  and  other  minerals 
underlying  the  Osage  Lands,  from  which  most  of 
the  tremendous  wealth  accruing  to  this  tribe  is 
derived,  was  to  remain  the  common  property  of 
the  tribe,  the  income  from  which  was  to  be  dis- 
tributed quarterly  per  capita  to  the  enrolled  mem- 
bers, the  shares  due  deceased  members  to  be  paid 
to  their  heirs.  Such  communal  ownership  was  to 
continue  until  April  8,  1931,  whereupon  the  corpus 
of  such  property  was  to  then  become  individualized. 
By  the  act  of  March  3,  1921,  supra,  however,  this 
date  of  individualization  was  postponed  to  April 
8,  1946,  and  provision  was  also  made  as  previously 
herein  indicated,  for  a  different  disposition  of  the 
income  derived  from  such  property,  particularly  as 
to  minors  and  incompetents.  As  time  passes  natur- 
ally the  enrolled  members  of  this  tribe  will  die, 
whereupon  more  and  more  this  valuable  property 
right  will  come,  by  inheritance  or  otherwise,  into 
the  hands  of  those  whose  names  do  not  appear  on 
the  final  roll,  in  many  cases  minors  of  tender  age 
and  not  infrequently  full-blood  Indians.  The  ad- 
ministration of  this  vast  estate  rests  largely  with 
the  Secretary  of  the  Interior  and  under  existing 
law  supervision  is  continued  until  April  1946.  Mi- 
nor Osage  Indians  born  since  July  1,  1907,  whose 
names  do  not  appear  on  the  final  roll,  are  just  as 
much  entitled  under  the  law  to  the  protecting  hand 
of  the  Government  as  those  whose  names  do  per- 
chance appear  on  such  roll.  This  is  reflected  in  no 
small  measure  by  that  provision  in  section  6  of  the 
act  of  April  18,  1912,  supra,  which  directs  that  the 
shares  due  minor  heirs,  "including  such  minor  In- 
dian heirs  as  may  not  be  tribal  members,"  shall  be 
paid  into  the  Treasury  of  the  United  States  and 
placed  to  the  credit  of  the  Indians  upon  the  same 
conditions  as  attach  to  the  segregated  shares  of  the 
Osage   national    fund. 

In  the  closing  paragraph  of  my  prior  opinion 
regarding  this  matter  it  was  said: 

"I  am  of  the  opinion  therefore  that  the  pay- 
ments due  incompetent  Indians  of  this  tribe 
under  the  Act  of  March  3,  1921,  whether  adults 
or  minors,  either  with  or  without  legal  guard- 
ians, and  whether  their  names  appear  on  the 
final  roll  or  not,  are  subject  to  distribution 
and  investment,  under  supervision  of  the  Su- 
perintendent, pursuant  to  such  rules  and  regu- 
lations as  the  Secretary  of  the   Interior  may 


prescribe,  and  that  the  legal  guardians  ap- 
pointed by  the  courts  of  the  State,  where  such 
action  has  been  had,  are  bound  by  the  re- 
quirements of  the  Federal  statute  in  this 
respect." 

I  have  since  seen  no  occasion  to  alter  the  fore- 
going view  and  hence  am  of  the  opinion  that  the 
restricted  funds  due  Robert  Louis  LaSarge  as  an 
Osage  Indian  are  subject  to  disposal  as  provided 
for  in  the  act  of  March  3,  1921,  supra,  and  that  the 
trustee  named  in  the  will  referred  to  is  not  entitled 
to  the  control  and  custody  of  the  funds  accruing 
to  such  minor,  other  than  the  quarterly  allowance 
of  $500  which  may  be  paid  either  to  said  trustee  as 
the  guardian  of  said  minor,  or  to  the  parent  or 
natural  guardian  as  the  Secretary  of  the  Interior 
may  deem  best. 

Edwin    Booth, 

Solicitor. 
Approved:  October  2,  1922. 
F.  M.  Goodwin,  Assistant  Secretary. 


Osage  County— Liquor  Sales 
M-8860  November  1,  1922. 

The   Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  recommendation  of  the  Commissioner  of 
Indian  Affairs,  the  Attorney  General  is  to  be  re- 
quested to  decide  whether  certain  liquids  kept  for 
sale  by  druggists  in  the  Osage  country  are  intoxicat- 
ing liquors  within  the  meaning  of  the  law  forbid- 
ding the  possession  of  such  in  Indian  country;  and 
an  opinion  of  the  Solicitor  for  this  Department  is 
required,  pursuant  to  the  practice,  to  accompany 
the  submission  of  the  question.  In  the  absence  of 
the  Solicitor,  the  duty  devolves  upon  me  by  direc- 
tion of  the  Acting  Secretary. 

The  question  arises  in  this  manner:  By  act  of 
June  30,  1919  (41  Stat.,  4) ,  Congress  provided: 

"That  on  and  after  July  1,  1919,  possession 
by  persons  of  intoxicating  liquors  in  the  In- 
dian country  or  where  the  introduction  is  or 
was  prohibited  by  authority  of  the  Federal 
statute,  shall  be  an  offense  and  punished  in 
accordance  with  the  provisions  of  the  acts  of 
July  23,  1892,  27  Stats.,  p.  260,  and  January 
30,  1897,  29  Stats.,  p.  506." 
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The  act  of  March  2,  1917  (39  Stat.,  983),  pro- 
vides: 

"That  all  of  Osage  County.  Oklahoma, 
shall  hereafter  be  deemed  to  be  Indian  coun- 
try within  the  meaning  of  the  acts  of  Congress 
making  it  unlawful  to  introduce  liquors  in  the 
Indian  country." 

Druggists  in  Osage  County  have  in  their  pos- 
session, and  offer  for  sale,  spirits  of  nitre,  beef,  iron 
and  wine,  and  lyko.  It  is  said  that  these  liquids  are 
purchased  by  the  Indians  and  that  intoxication 
not  uncommonly  results.  The  Superintendent  of 
the  Osage  Nation  apparently  desires  prosecution 
of  these  druggists  under  the  first-named  statute, 
based  on  mere  possession  of  these  or  similar  ar- 
ticles. A  former  United  States  attorney  for  that  dis- 
trict was  of  opinion  that  the  term  "intoxicating 
liquor"  embraces  these  medicinal  compounds.  The 
present  United  States  attorney  entertains  the  opin- 
ion that  they  are  not  per  se,  but  that  if  druggists 
are  actually  selling  these  liquids  in  quantity  indi- 
cating that  they  are  to  be  used  for  beverage  pur- 
poses (it  being  assumed  that  they  are  capable  of 
producing  intoxication  by  reason  of  high  alcoholic 
content) ,  such  offenders  may  be  prosecuted  under 
another  law,  to  wit,  the  act  of  January  30,  1897 
(29  Stat.,  506)  ,  which  makes  it  unlawful  to— 

"sell,  give  away,  dispose  of,  exchange  or  bar- 
ter any  malt,  spirituous  or  vinous  liquors,  in- 
cluding beer,  ale  and  wine,  or  any  other  ardent 
or  intoxicating  liquor  of  any  kind  whatsoever, 
or  any  essence,  extract,  bitters,  preparation, 
compounds,  composition  or  any  article  what- 
soever, under  any  name,  label,  or  brand  which 
produces  intoxication  to  an  Indian,  etc." 

It  is  not  useful  to  resort  exhaustively  to  decisions 
of  courts  in  arriving  at  a  conclusion  because  the 
courts  have  differed.  For  instance,  an  Arkansas 
court  holds  that  a  combination  of  numerous  drugs 
and  chemicals  preserved  in  a  dilution  of  alcoholic 
spirits  containing  one-third  alcohol,  is  a  compound 
or  preparation  of  "intoxicating  liquor"  (Gostorf  v. 
State,  39  Ark.  450)  ;  while  other  courts  have  held 
that  bay  rum,  although  containing  sufficient  alco- 
hol to  intoxicate,  is  not  an  intoxicating  liquor  (In 
re  Intoxicating  Liquor  Cases,  25  Kans.  751)  ;  nor 
cologne  (Id) .  A  Kansas  court  sustained  a  verdict 
that  Jamaica  ginger  is  an  intoxicating  liquor  (State 
v.  Miller,  92  Kans.,  994) ,  but  a  Mississippi  court 
held,  in  Bertrand  v.  State    (73  Miss.,  51)  ,  that: 

"In  the  prosecution  of  a  druggist  for  the 
sale  of  essence  of  ginger,  an  instruction  that  if 


the  jury  believed  from  the  evidence  that  he 
sold  essence  of  ginger  and  that  it,  when  diluted 
with  water  and  drunk  to  excess,  would  produce 
intoxication,  they  should  convict,  wholly  ig- 
noring his  motive  in  the  sale,  and  whether, 
when  he  sold  it,  it  was  medicine,  known  and 
recognized  as  such,  and  incapable  in  its  then 
state  of  being  used  as  a  beverage,  was  error. 
A  standard  medicine  prepared  according  to  a 
standard  formula  laid  down  in  the  United 
States  Dispensatory,  and  used  by  physicians 
throughout  the  United  States  as  a  medicine  in 
their  practice,  and  which  without  dilution  can 
not  be  used  as  an  intoxicant,  is  not  an  intoxi- 
cating liquor  in  itself,  and  its  sale  as  a  medicine 
is  not  a  sale  of  intoxicating  liquor,  though  it 
may  be  so  diluted  with  water  that  it  may  be 
drunk  in  quantities  sufficient  to  become  an 
intoxicant." 

In  Arbuthnot  v.  State.    (56  Tex.  Cr.  R.,  517), 
the  Texas  Court  of  Criminal  Appeals  held: 

"The  mere  fact  that  liquor  sold  was  popu- 
larly known  as  a  medicine  and  its  formula  pre- 
scribed in  the  United  States  Dispensary  or  like 
standard  authority,  would  not  prevent  it  from 
being  an  intoxicating  liquor  nor  would  the  fact 
that  the  distinctive  character  and  effects  of  in- 
toxicating liquors  had  been  eliminated,  and 
its  use  as  a  beverage  rendered  undesirable  by 
other  ingredients  render  it  any  the  less  an  in- 
toxicating liquor  within  the  statute." 

But  a  Georgia  court  in  Roberts  v.  State   (4  Ga., 
App.,  207) ,  held: 

"Medicinal,  toilet  and  culinary  preparations 
recognized  as  such  by  standard  authority  (such 
as  the  United  States  Dispensatory)  not  in- 
tended to  be  used  as  intoxicating  beverages, 
and  not  reasonably  capable  of  being  so  used, 
such  as  paregoric,  essence  of  lemon,  essence  of 
ginger,  bay  rum,  cologne,  wood  alcohol  and  the 
like,  are  not  embraced  within  the  terms  'alco- 
holic and  spirituous  liquors'  although  such 
articles  are  liquid,  contain  alcohol,  and  may 
produce  intoxication." 

In    the    Intoxicating    Liquor    Cases,   supra,    the 
court  said: 

"Whatever  is  generally  and  popularly  known 
as  'intoxicating  liquor,'  such  as  wine,  beer,  gin, 
etc.,  is  within  the  prohibition  of  the  statute, 
and  may  be  so  declared  as  a  matter  of  law  by 
the  court;  and  whatever,  on  the  other  hand,  is 
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generally  and  popularly  known  as  medicine, 
or  an  article  for  the  toilet  or  culinary  purposes, 
duly  recognized  or  described  in  the  United 
States  Dispensatory  or  like  standard  authority, 
may  be  declared  as  a  matter  of  law  not  to  be 
within  the  statute." 

Without  going  quite  as  far,  I  am  of  opinion  that 
such  articles  as  are  under  consideration  may  not 
be  declared  as  a  matter  of  law  to  be  within  the 
statute. 

Beef,  iron  and  wine  is  a  standard  preparation  of 
recognized  medicinal  value.  It  contains,  of  course, 
sherry  wine,  and  its  stimulating  qualities  consti- 
tute one  of  the  principal  therapeutic  agents  for  the 
accomplishment  of  that  for  which  the  compound  is 
commonly  prescribed.  Sweet  spirits  of  nitre  is  a 
solution  of  ethyl  nitrite  in  alcohol.  It  likewise  for 
years  has  been  a  standard  medicine.  The  alcoholic 
content  is  large— something  over  91%;  but  the 
ether  element  is  also  comparatively  high  so  as  to 
render  the  compound  as  it  is  sold  over  the  counter 
incapable  of  use  for  beverage  purposes  to  the  ex- 
tent of  intoxication  without  producing  dire  re- 
sults, even  death.  As  a  matter  of  fact  it  appears  in 
this  record  that  the  ethyl  nitrite  is  eliminated  when 
the  purchaser  desires  to  use  it  to  produce  intoxica- 
tion. This  is  done  by  the  application  of  heat.  Lyko 
is  a  trade  name  for  some  proprietary  medicine 
manufactured  in  Kansas  City.  I  have  been  unable 
to  ascertain  its  composition  or  alleged  medicinal 
properties,  by  inquiry  at  the  Public  Health  Service 
or  other  sources  of  information;  and  as  to  it  I  can 
express  no  opinion  other  than  to  suggest  that  if 
analysis  should  disclose  that  it  is  in  reality  a  poor 
grade  of  liquor  masquerading  as  a  patent  medicine 
it  may  fall  within  the  condemnation  to  which  the 
court  subjected  Hostetter's  Bitters  and  other  cor- 
dials and  drugs  in  United  States  v.  Stafford  (20 
Fed.,  720) .  But  as  to  the  others  I  am  clearly  of 
opinion  that  it  should  not  be  said  as  a  matter  of 
law  that  they  are  intoxicating  liquors  so  as  to  make 
their  mere  possession  a  crime.  They  have  a  legiti- 
mate sphere  of  usefulness  and  any  well  equipped 
pharmacy  must  carry  them  in  stock  for  proper  use. 
Indeed,  as  to  spirits  of  nitre,  it  may  be  pointed  out 
that  the  article  which  the  druggist  keeps  is  one 
thing  and  the  article  which  the  consumer  drinks  is 
actually  another;  that  is  he  purchases  one  article 
purely  medicinal  in  its  composition  and  by  manipu- 
lation converts  it  into  another  article,  an  intoxicat- 
ing beverage.  If  it  be  unlawful  to  possess  material 
that  may  be  converted  into  a  beverage  whose  use  is 
condemned,  one  could  not  safely  possess  in  the 
Indian  country  many  of  the  common  articles  of 
daily  need.  This  would  be  especially  true  in  the 
case  of  drug  stores.  It  is  probably  safely  within  the 


facts  to  say  that  no  less  than  80%  of  the  articles 
on  a  druggist's  shelves  for  medicinal,  culinary  or 
cosmetic  purposes  contains  enough  alcohol  by  vol- 
ume to  render  them  potentially  intoxicants.  If, 
however,  a  druggist,  knowing  these  potentialities, 
sells  such  articles  to  an  individual  in  such  quanti- 
ties as  reasonably  to  indicate  that  the  purchase  is 
made  for  an  ulterior  purpose,  i.e.,  to  use  these  ar- 
ticles as  intoxicating  liquors,  the  law  is  amply 
sufficient  to  meet  such  a  situation.  I  have  in  mind 
the   act  of   1897. 

In  short,  I  am  of  opinion  that  the  present  United 
States  Attorney  for  the  Eastern  District  of  Okla- 
homa has  the  right  conception  of  the  law  applica- 
ble to  such  facts  as  this  record  presents. 

C.  Edward  Wright, 

Acting  for  the  Solicitor. 

Approved:  November  1,  1922. 

E.  C.  Finney,  First  Assistant  Secretary. 
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Indian  Lands — Cherokee  Lands — Alienation — Allotment 
Restrictions  against  alienation  on  land  allotted  to  Indians 
are  more  in  the  nature  of  personal  disabilities  imposed  on  the 
allottee  than  covenants  running  with  the  land;  a  matter  of 
personal  privilege  which  Congress  may  enlarge  or  restrict  as 
and  when  it  sees  fit. 

Indian  Lands — Cherokee  Lands — Alienation — -Allotment 
In  the  absence  of  specific  legislation  by  Congress  to  the  con- 
trary, lands  alloted  in  severalty  to  Indians  are  nontaxable 
prior  to  the  removal  of  restrictions  against  alienation,  even 
though  the  statutory  period  of  exemption  originally  provided 
for  may  have  expired. 

Indian  Lands — Cherokee  Lands — Alienation — Allotment — 
Vested  Rights 
While  Congress  may  lengthen  or  shorten  the  period  of  re- 
strictions against  alienation  as  and  when  it  may  see  fit  so  to 
do,  yet  the  exemption  from  taxation  for  the  prescribed  period 
is  a  definite  and  fixed  property  right,  which  having  once 
vested  in  the  allottee,  Congress  can  not  thereafter  alter  or 
take  away. 

Indian  Lands — Five  Civilized  Tribes — Alienation — 
Allotment — Indian  Homestead — Act  of  May  27,  1908 
While  sections  1  and  4  of  the  act  of  May  27,  1908,  which 
provided  for  the  allotment  of  lands  to  the  Five  Civilized 
Tribes,  removed  all  restrictions  from  all  lands,  including 
homesteads,  allotted  to  intermarried  whites,  freedmen  and 
mixed-bloods  having  less  than  one-half  Indian  blood,  and 
directed  that  all  lands  from  which  the  restrictions  shall  have 
been  removed  should  be  subject  to  taxation,  yet  the  home- 
steads held  by  the  original  allottees  are  not  subject  to  taxa- 
tion prior  to  the  expiration  of  the  statutory  period  of  exemp- 
tion, and  by  the  proviso  to  section  9  of  the  act  the  restric- 
tions are  continued  during  that  period  as  long  as  the  title 
to  such  lands  remains  in  the  hands  of  the  full-blood  Indian 
heirs  of  such  allottees. 
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Booth,  Solicitor: 

On  the  recommendation  of  the  Commissioner 
of  Indian  Affairs  you  have  referred  to  me  for  con- 
sideration a  communication  in  the  nature  of  a 
petition  and  brief  from  one  R.  J.  Scott,  a  Cherokee 
Indian  residing  at  508J/2  North  11th  Street,  Mus- 
cogee, Oklahoma,  involving  mainly  the  question  of 
taxability  and  alienability  of  lands  allotted  to 
members  of  the  Cherokee  Tribe.  The  Indian  Office 
requests  advice  as  to  what  action,  if  any,  should  be 
taken  in  the  matter. 

The  issues  here  involved  turn  primarily  on  sev- 
eral lengthy  statutes,  the  pertinent  provisions  of 
which  will  shortly  be  considered  as  briefly  as  pos- 
sible; but  before  doing  so,  it  may  be  well  to  first 
dispose  of  one  suggestion  by  Mr.  Scott  wherein  he 
urges  the  Secretary  of  the  Interior,  under  section 
65  of  the  act  of  July  1,  1902  (32  Stat.,  716,  725), 
to- 

issue  a  restraining  order  to  enjoin  and  per- 
petually restrain  the  State  and  County  officials 
of  the  State  of  Oklahoma  from  assessing  or  col- 
lecting any  taxes  on  any  allotted  lands  either 
homesteads  or  the  surplus  lands,  and  to  quiet 
title  to  all  tax  deeds  to  all  land  that  has  been 
sold  for  State  and  County  taxes,  and  against  all 
other  encumbrances,  made  either  voluntarily 
or  involuntarily,  while  the  title  remained  in 
the  original  allottee. 

But  the  section  of  the  statute  referred  to  vests  no 
such  authority  or  powers  in  the  Secretary  of  this 
Department.    That   section   reads   simply: 

Sec.  65.  All  things  necessary  to  carry  into 
effect  the  provisions  of  this  act,  not  otherwise 
herein  specifically  provided  for,  shall  be  done 
under  the  authority  and  direction  of  the  Sec- 
retary of  the  Interior. 

Nor  have  such  comprehensive  powers  as  those 
referred  to  by  Mr.  Scott  been  conferred  on  the  Sec- 
retary of  the  Interior  elsewhere  in  the  act  of  July 
1,  1902,  or  in  any  other  statute,  whether  relating  to 
the  Indians  or  otherwise.  The  relief  sought,  there- 
fore, if  to  be  had  at  all,  must  come  through  the 
courts,  but  whether  with  or  without  the  aid  of  the 
Department  of  Justice  rests  in  the  sound  discretion 
of  the  administrative  officers  in  charge. 

As  to  the  merits  of  the  issue,  the  lands  belonging 
to  the  Cherokee  Tribe  have  been  allotted  in  sev- 
eralty, pursuant  to  an  agreement  with  these  In- 
dians, as  found  in  the  act  of  July  1,  1902,  supra. 
Under  it  each  member  received  an  allotment  of 
land  equal  in  value  to   110  acres  of  the  average 


allottable  land  in  the  Cherokee  Nation.    (Sec.  11.) 
That  act  further  provides: 

Sec.  13.  Each  member  of  said  tribe  shall,  at 
the  time  of  the  selection  of  his  allotment,  des- 
ignate as  a  homestead  out  of  said  allotment 
land  equal  in  value  to  forty  acres  of  the  aver- 
age allottable  lands  of  the  Cherokee  Nation,  as 
nearly  as  may  be,  which  shall  be  inalienable 
during  the  lifetime  of  the  allottee,  not  exceed- 
ing twenty-one  years  from  the  date  of  the  cer- 
tificate of  allotment.  Separate  certificate  shall 
issue  for  said  homestead.  During  the  time  said 
homestead  is  held  by  the  allottee  the  same  shall 
be  nontaxable  and  shall  not  be  liable  for  any 
debt  contracted  by  the  owner  thereof  while  so 
held  by  him. 

Sec.  14.  Lands  allotted  to  citizens  shall  not  in 
any  manner  whatever  or  at  any  time  be  en- 
cumbered, taken,  or  sold  to  secure  or  satisfy 
any  debt  or  obligation,  or  be  alienated  by  the 
allottee  or  his  heirs,  before  the  expiration  of 
five  years  from  the  date  of  the  ratification  of 
this  Act. 

Sec.  15.  All  lands  allotted  to  the  members  of 
said  tribe,  except  such  land  as  is  set  aside  to 
each  for  a  homestead  as  herein  provided,  shall 
be  alienable  in  five  years  after  issuance  of 
patent. 

The  remainder  of  each  individual  allotment, 
over  and  above  the  homestead,  is  commonly  re- 
ferred to  as  surplus,  or  surplus  lands.  By  invoking 
that  provision  in  section  13,  supra,  which  directs 
that  during  the  time  the  homestead  is  held  by  the 
allottee  it  shall  be  nontaxable  and  not  liable  for 
any  debt  contracted  by  the  allottee,  and  the  one 
from  section  14  which  declares  that  "lands  allotted 
to  citizens  shall  not  in  any  manner  or  at  any  time 
be  encumbered,  taken  or  sold,"  etc.,  Mr.  Scott  now 
urges  that  all  lands,  both  homestead  and  surplus, 
are  exempt  from  taxation,  alienation  or  encum- 
brance. 

We  are  not  justified,  however,  in  thus  selecting 
isolated  clauses  from  the  act  in  utter  disregard  of 
other  clauses  of  equal  weight  and  import,  so  as  to 
thereby  reach  a  conclusion  at  variance  with  the 
plain  intendment  of  the  law.  The  statute  must  be 
construed  as  a  whole  (48  U.S.,  611,  622),  and  in 
the  light  of  its  obvious  policy  (241  U.S.,  432) . 
Viewed  thus,  the  intent  of  the  above  legislation 
becomes  plain.  The  homestead  remains  inalienable 
and  nontaxable  during  the  lifetime  of  the  allottee, 
not  exceeding,  however,  twenty-one  years  from  the 
date  of  allotment.  The  surplus  is  likewise  inalien- 
able and  nontaxable  for  a  period  of  five  years  from 
the  date   of  patent   in   each   case.    Inalienable,   as 
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therein  used,  of  course,  prohibits  both  voluntary 
and  involuntary  alienation  and  hence  these  lands 
while  restricted  are  not  subject  to  levy,  sale  or  ex- 
ecution for  debts,  whether  for  taxes  or  otherwise. 
Before  even  the  five-year  restricted  period  as  to  the 
surplus  lands  expired,  however,  Congress  made  fur- 
ther provision  with  respect  to  the  Five  Civilized 
Tribes,  and  in  section  19  of  the  act  of  April  26, 
1906    (34  Stat.,  137,  144),  we  find: 

"Sec.  19.  That  no  full-blood  Indian  of  the 
Choctaw,  Chickasaw,  Cherokee,  Creek  or  Sem- 
inole tribes  shall  have  power  to  alienate,  sell, 
dispose  of,  or  encumber  in  any  manner  any  of 
the  lands  allotted  to  him  for  a  period  of  twenty- 
five  years  from  and  after  the  passage  and  ap- 
proval of  this  Act,  unless  such  restriction  shall, 
prior  to  the  expiration  of  said  period,  be  re- 
moved by  Act  of  Congress;  *  *  *  That  all 
lands  upon  which  restrictions  are  removed 
shall  be  subject  to  taxation,  and  the  other 
lands  shall  be  exempt  from  taxation  as  long  as 
the  title  remains  in  the  original  allottee." 
[Italics  supplied.] 

It  will  be  observed  of  course  that  the  foregoing 
applies  only  to  full-bloods.  The  situation  remained 
thus,  legislatively,  but  a  comparatively  short  time 
only  when  the  act  of  May  27,  1908  (35  Stat.,  312) , 
came  into  being,  and  from  which  we  read— 

"That  from  and  after  sixty  days  from  the 
date  of  this  Act  the  status  of  the  lands  allotted 
heretofore  or  hereafter  to  allottees  of  the  Five 
Civilized  Tribes  shall,  as  regards  restrictions  on 
alienation  or  incumbrance,  be  as  follows:  All 
lands,  including  homesteads,  of  said  allottees 
enrolled  as  intermarried  whites,  as  freedmen, 
and  as  mixed-blood  Indians  having  less  than 
half  Indian  blood  including  minors  shall  be 
free  from  all  restrictions.  All  lands,  except 
homesteads,  of  said  allottees  enrolled  as  mixed- 
blood  Indians  having  half  or  more  than  half 
and  less  than  three-quarters  Indian  blood  shall 
be  free  from  all  restrictions.  All  homesteads  of 
said  allottees  enrolled  as  mixed-blood  Indians 
having  half  or  more  than  half  Indian  blood, 
including  minors  of  such  degrees  of  blood,  and 
all  allotted  lands  of  enrolled  full-bloods,  and 
enrolled  mixed-bloods  of  three-quarters  or  more 
Indian  blood,  including  minors  of  such  degrees 
of  blood,  shall  not  be  subject  to  alienation, 
contract  to  sell,  power  of  attorney,  or  any  other 
incumbrance  prior  to  April  twenty-sixth,  nine- 
teen hundred  and  thirty-one,  except  that  the 
Secretary  of  the  Interior  may  remove  such  re- 
strictions, wholly  or  in  part,  under  such  rules 
and  regulations  concerning  terms  of  sale  and 


disposal  of  the  proceeds  for  the  benefit  of  the 
respective  Indians  as  he  may  prescribe.  The 
Secretary  of  the  Interior  shall  not  be  prohib- 
ited by  this  Act  from  continuing  to  remove  re- 
strictions as  heretofore,  and  nothing  herein 
shall  be  construed  to  impose  restrictions  re- 
moved from  land  by  or  under  any  law  prior 
to  the  passage  of  this  Act." 

Two  brief  provisions  found  in  other  sections 
of  the  same  act  will  encompass  the  legislation 
germane  to  the  subject  matter  here: 

"Sec.  6.  *  *  *  Provided,  That  no  restricted 
lands  of  living  minors  shall  be  sold  or  encum- 
bered, except  by  leases  authorized  by  law,  by 

order  of  the  court  or  otherwise. 

#  #  #  *  # 

"Sec.  9.  *  *  *  That  the  death  of  any  allot- 
tee of  the  Five  Civilized  Tribes  shall  operate  to 
remove  all  restrictions  upon  the  alienation  of 
said  allottee's  land:  Provided,  That  no  convey- 
ance of  any  interest  of  any  full-blood  Indian 
heir  in  such  land  shall  be  valid  unless  ap- 
proved by  the  court  having  jurisdiction  of  the 
settlement  of  the  estate  of  said  deceased  allot- 
tee." 

These  later  statutes,  had  since  the  original  agree- 
ment with  the  Cherokees  under  which  their  lands 
were  allotted  in  severalty,  manifestly  a  clear  intent 
on  the  part  of  Congress  in  so  far  as  it  rested  in  the 
power  of  that  body  so  to  do,  to  make  alienability 
and  taxability  coexistent  factors,  and  for  a  long 
time  the  view  prevailed,  rather  generally,  that  these 
two  factors  always  went  hand  in  hand,  that  is,  re- 
moval of  restrictions  against  alienation  also  re- 
moved the  exemption  from  taxation.  The  latter 
condition,  however,  does  not  always  follow  even 
though  Congress  may  have  specifically  so  directed. 
See  Choate  v.  Trapp  (224  U.S.,  665,  673) ,  wherein 
the  Supreme  Court  said: 

"But  the  exemption  [from  taxation]  and  non- 
alienability  were  two  separate  and  distinct  sub- 
jects. One  conferred  a  right  and  the  other  im- 
posed a  limitation.  The  defendant's  argument 
also  ignores  the  fact  that,  in  this  case,  though 
the  land  could  be  sold  after  five  years  it  might 
remain  nontaxable  for  16  years  longer,  if  the 
Indian  retained  title  during  that  length  of 
time.  Restrictions  on  alienation  were  removed 
by  lapse  of  time.  He  could  sell  part  after  one 
year,  a  part  after  three  years  and  all  except 
homestead  after  five  years.  The  period  of  ex- 
emption was  not  co-incident  with  this  five-year 
limitation.   On   the  contrary  the  privilege  of 


74 


Department  of  the  Interior 


November  13,  1922 


non-taxability  might  last  for  21  years,  thus  rec- 
ognizing that  the  two  subjects  related  to  dif- 
ferent periods  and  that  neither  was  dependent 
on  the  other.  The  right  to  remove  the  restric- 
tion was  in  pursuance  of  the  power  under 
which  Congress  could  legislate  as  to  the  status 
of  the  ward  and  lengthen  or  shorten  the  period 
of  disability.  But  the  provision  that  the  land 
should  be  non-taxable  was  a  property  right, 
which  Congress  undoubtedly  had  the  power  to 
grant.  That  right  fully  vested  in  the  Indians 
and  was  binding  upon  Oklahoma." 

To  the  same  effect  are  the  decisions  by  the  same 
court  in  Gleason  v.  Wood  and  in  English  v.  Rich- 
ardson (224  U.S.,  679  and  680).  These  all  relate 
to  the  Five  Civilized  Tribes,  and  the  same  view  has 
also  been  upheld  as  to  lands  allotted  to  Indians  of 
other  tribes.  See  Morrow  v.  United  States  (243  Fed., 
854,  858) ,  wherein  it  was  said,  "There  is  no  ques- 
tion that  the  Government  may,  in  its  dealings  with 
the  Indians,  create  property  rights  which,  once 
vested,  even  it  can  not  alter."  This  gives  us  a 
clearer  understanding  of  the  true  situation.  When 
deduced  to  its  final  analysis,  it  means  simply  that 
restrictions  against  alienation  on  land  allotted  to 
Indians  are  more  in  the  nature  of  personal  disabili- 
ties imposed  on  the  Indians  rather  than  covenants 
running  with  the  land;  a  matter  of  personal  privi- 
lege so  to  speak;  one  which  Congress  may  enlarge 
or  restrict  as  and  when  it  sees  fit  so  to  do.  Tiger  v. 
Western  Investment  Company  (221  U.S.,  226)  ,  and 
Choate  v.  Trapp,  supra.  Congress  can  impose  re- 
strictions even  after  they  have  once  expired.  Brader 
v.  James  (246  U.S.,  88) ,  But  with  these  we  are 
not  here  concerned. 

Removal  of  the  restrictions,  in  itself,  does  not 
deprive  the  Indians  of  any  right  of  property  in  his 
land.  He  is  not  compelled  thereby  to  incumber  or 
alienate  his  allotment,  as  action  of  this  kind  sim- 
ply enlarges  his  personal  privileges  and  enables  him 
to  deal  with  his  property  as  he  may  feel  disposed. 
Of  such  action  he  can  not  be  heard  to  complain. 
But  when  we  attempt  to  couple  removal  of  restric- 
tions with  the  right  of  the  State  to  tax,  we  may  or 
may  not  thereby  invade  a  property  right  vested  in 
the  Indian  at  the  time  he  received  his  allotment. 
Herein  lies  the  true  criterion  of  the  right  of  the 
State  to  tax.  Speaking  generally,  if  the  statutory 
period  of  exemption  has  expired  when  the  restric- 
tions are  removed,  then  the  right  to  tax  arises.  If 
such  period  has  not  expired,  then  the  lands  are  not 
taxable  while  in  the  hands  of  the  original  allottee, 
and  sometimes  even  in  the  hands  of  his  heirs.  Fur- 
ther, until  the  restrictions  are  removed  the  lands 
are  not  taxable  even  though  the  statutory  period 
of   exemption    originally   provided    for   may   have 


expired.  Otherwise,  involuntary  alienation  would 
soon  deprive  the  Indian  of  his  property  in  spite  of 
the  restrictions. 

With  these  things  in  mind  we  return  to  the 
present  situation  with  respect  to  the  Cherokees. 
The  tribal  patents  or  deeds  for  the  lands  allotted 
in  severalty  bear  varying  dates  of  issue.  Without  at 
least  the  dates  of  these  patents  in  individual  cases 
it  is  impossible  of  course  to  state  definitely  just 
when  the  statutory  period  of  disability  as  to  aliena- 
tion or  taxation  begins.  The  five  year  period  as  to 
the  surplus  of  each  allotment  has  long  since  ex- 
pired. Upon  removal  of  the  restrictions,  therefore, 
as  to  such  lands,  they  then  became  taxable.  As  to 
homesteads  in  the  hands  of  original  allottees,  these 
are  still  nontaxable  during  the  twenty-one  years 
from  the  date  of  allotment  even  though  the  re- 
strictions may  have  since  been  removed.  Whether 
the  restrictions  have  been  removed  or  not  depends 
largely  on  the  degree  of  Indian  blood  in  each  case, 
and  to  some  extent  also  on  the  age  of  the  allottee; 
that  is,  whether  an  adult  or  a  minor.  Thus,  as  to 
full-bloods,  by  section  19  of  the  act  of  April  26, 
1906,  supra,  Congress  continued  the  restrictions  on 
all  of  their  allotted  lands  both  homestead  and  sur- 
plus for  twenty-five  years  from  the  date  of  that  act; 
that  is,  until  April  26,  1931.  The  act  of  May  27, 
1908,  supra,  reiterates  this  as  to  full-bloods  and  also 
imposes  a  like  restriction  as  to  enrolled  mixed- 
bloods  of  three-quarters  or  more  of  Indian  blood, 
including  minors.  The  proviso  to  section  6  of  the 
latter  act,  supra,  carries  out  this  intent  with  respect 
to  minors. 

Section  1  of  the  act  of  May  27,  1908,  supra,  re- 
moved all  restrictions  from  all  lands  including 
homesteads  allotted  to  intermarried  whites,  freed- 
men,  and  mixed-bloods  having  less  than  one-half 
Indian  blood,  and  section  4  of  the  same  act  di- 
rects that  all  land  from  which  the  restrictions  have 
been  removed  shall  be  subject  to  taxation,  yet,  from 
the  doctrine  as  laid  down  by  the  Supreme  Court  in 
the  Trapp  case,  the  homesteads  while  held  by  the 
original  allottees  are  not  subject  to  taxation  until 
the  statutory  period  of  exemption  has  expired. 
Again,  while  section  9  of  the  act  of  May  27,  1908, 
declares  that  the  death  of  any  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove  all  re- 
strictions against  alienation  of  said  allottee's  land, 
yet  the  proviso  immediately  following  that  declara- 
tion continues  the  restrictions  in  the  hands  of  full- 
blood  Indian  heirs,  thereby  rendering  such  lands 
exempt  from  taxation.  Parker  v.  Richards  (250 
U.S.,   235,   239). 

Manifestly  it  would  be  useless  here  to  attempt  to 
point  out  all  the  instances  in  which  lands  allotted 
to  members  of  this  tribe  are  taxable  or  nontaxable, 
as  the  case  may  be.  Such  can  best  be  determined 
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from  the  facts  connected  with  each  particular  case 
as  and  when  presented.  Sufficient  general  funda- 
mental principles  have  been  pointed  out,  however, 
to  enable  the  law  to  be  applied  to  each  individual 
case,  thus  rendering  it  comparatively  easy  to  de- 
termine whether  the  particular  lands  involved  are 
taxable  or  not.  If  concrete  cases  in  which  it  is  be- 
lieved that  the  State  is  unlawfully  taxing  lands 
allotted  to  these  people  are  brought  to  the  atten- 
tion of  the  Indian  Office,  even  though  the  restric- 
tions against  alienation  have  been  removed,  then 
that  Bureau  should  consider  the  advisability  of 
recommending  that  the  Department  of  Justice  aid 
such  allottees  in  the  protection  of  their  rights. 

For  his  information  in  connection  with  this  mat- 
ter, a  copy  of  this  communication  will  be  for- 
warded to  Mr.  Scott  at  Muscogee. 

Approved: 

F.  M.  Goodwin,  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

On  recommendation  of  the  Commissioner  of  In- 
dian Affairs  my  opinion  is  requested  in  the  matter 
of  the  disbursement  of  certain  individual  and  tribal 
funds,  held  in  the  office  of  the  Superintendent  of 
the  Five  Civilized  Tribes,  to  the  heirs  of  the  follow- 
ing Choctaw  and  Chickasaw  Indians:  Maggie  B. 
Jones,  John  S.  Adams,  George  F.  McGahey,  Boon 
Holford,   and  John   A.   Cunningham. 

The  superintendent  has  made  heirship  findings 
in  each  of  the  above  cases,  showing  who  are  en- 
titled to  the  funds  in  question,  based  on  the  pre- 
sumption that  the  Indians  are  dead,  and  requests 
approval  of  said  findings;  also  that  the  Cashier  and 
Special  Disbursing  Agent  of  his  office  be  authorized 
to  disburse  the  funds  accordingly. 

It  appears  that  the  Indians  named  disappeared 
from  their  homes  and  vicinity  and  for  more  than 
seven  years  have  not  been  seen  or  heard  of  by  mem- 
bers of  their  families  or  otherwise.  Various  reasons 
are  advanced  for  presuming  them  to  be  dead. 

The  Indian  Office  concludes  that  there  is  no 
direct  or  positive  evidence  that  the  Indians  are 
dead,  which,  taken  in  connection  with  numerous 
decisions  cited,  and  in  view  of  the  provisions  of  the 
act  of  June  14,  1918  (40  Stat.,  606),  leaves  that 
office  in  doubt  as  to  authorizing  the  disbursement 


of  the  funds  in  question  to  the  heirs,  especially  as 
to  the  individual  funds  held  to  the  credit  of  said 
Indians.  The  precise  question  submitted  is  "as  to 
whether  the  individual  Indian  funds  held  by  the 
superintendent  to  the  credit  of  or  for  the  benefit  of 
Maggie  B.  Jones,  John  S.  Adams,  George  F.  Mc- 
Gahey, Boon  Holford,  and  John  A.  Cunningham, 
and  the  undistributed  per  capita  shares  of  tribal 
funds  due  in  said  cases  should  be  distributed  and 
paid  out  to  the  heirs  as  found  by  the  office  of  the 
Superintendent  of  the  Five  Civilized  Tribes,  and 
upon  the  presumption  of  the  death  of  the  above- 
named  Indians,  or  whether  said  funds  should  be 
withheld  until  the  matters  of  death  and  heirship 
are  determined  by  the  probate  courts  of  Oklahoma, 
or  the  fact  of  the  deaths  of  said  persons  are  affirma- 
tively established  by  judicial  decree." 

Careful  analysis  of  the  decisions  cited  by  the  In- 
dian Office  shows  that  they  do  not  necessarily  con- 
trol the  present  situation.  In  the  leading  case  cited, 
that  of  Scott  v.  McNeal  (154  U.S.  34),  it  subse- 
quently transpired  that  the  Indian  who  was  pre- 
sumed to  be  dead  after  he  had  been  absent  and  not 
heard  from  for  seven  years  was  in  fact  alive.  Under 
the  facts  of  that  case  the  question  directly  at  issue 
was  as  to  how  the  rights  of  a  person  were  affected  by 
proceedings  on  the  presumption  of  his  death  when 
he  was  in  fact  alive,  the  holding  being  that  such 
proceedings  were  void.  The  Indian  Office  states 
that  there  is  no  direct  or  positive  evidence  that  the 
Indians  named  in  the  present  instance  are  dead.  It 
is  clear  that  if  there  were  such  evidence  there  would 
be  no  occasion  for  invoking  the  rule  as  to  presump- 
tion of  death.  On  the  other  hand,  and  which  is 
more  to  the  point  so  far  as  the  decision  in  the 
Scott  v.  McNeal  case  is  concerned,  there  is  no  evi- 
dence of  any  kind  that  the  Indians  in  the  instant 
cases  are  alive,  and  which  might  serve  to  cast  doubt 
upon  the  proposition  of  invoking  the  rule  as  to 
presumption  of  death  arising  from  absence. 

The  case  of  Willie  Hawkins,  Creek  Freedman, 
cited  by  the  Indian  Office,  is  more  to  the  point. 
There  the  question  was  put  up  to  the  Comptroller 
of  the  Treasury  for  advice  as  to  whether  "payment 
of  the  equalization  funds  to  the  credit  of  the  ac- 
count of  Willie  Hawkins  may  be  made  to  his  heirs," 
the  evidence  showing  that  he  had  been  absent  from 
home  and  had  not  been  seen  or  heard  of  for  nearly 
eight  years.  There  was  also  submitted  with  the 
evidence  and  finding  of  heirs  in  that  case  the  find- 
ing and  decree  of  the  District  Court  for  Mcintosh 
County,  Oklahoma,  that  Willie  Hawkins  was  dead, 
which  finding  was  upon  the  evidence  that  he  had 
been  absent  and  not  heard  from  for  more  than 
seven  years.  The  Comptroller,  after  setting  forth 
the  facts,  advised  that  the  funds  involved  might  be 
distributed  and  paid   to  the  heirs  as  found.    Just 
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what  weight  was  given  by  that  officer  to  the  decree 
of  the  Mcintosh  County  court  is  not  apparent. 

The  purpose  and  intent  of  the  act  of  June  4, 
1918,  supra,  which  makes  conclusive  the  determina- 
tion of  the  question  of  fact  by  Oklahoma  probate 
courts  as  to  who  are  the  heirs  of  deceased  members 
of  the  Five  Civilized  Tribes,  are  not  entirely  clear, 
as  prior  thereto  Congress,  in  sections  2  and  6  of 
the  act  of  May  27,  1908  (35  Stat.,  312) ,  had  already 
conferred  probate  jurisdiction  on  such  courts.  Some 
light  is  thrown  on  the  limitations  of  the  act  of 
June  4,  1918,  in  the  case  of  In  re  Jessie's  Heirs  (259 
Fed.,  694) .  See  also  cases  of  Coleman  v.  Battiest 
(162  Pac,  786)  and  Lewis  v.  Gillard— Gardner  v. 
Lewis  (173  Pac.  1136) .  However,  it  is  not  believed 
that  the  provisions  of  said  acts  affect  the  present 
situation,  especially  as  to  the  disbursement  of  funds 
in  the  hands  of  the  Government.  The  practice  has 
become  well  established  for  the  Government  to  pay 
out  such  funds  as  are  involved  here,  both  indi- 
vidual and  tribal,  and  it  has  proceeded  to  determine 
the  heirs  of  deceased  Indians  for  that  purpose.  No 
question  has  been  raised  as  to  the  authority  of  the 
Government  in  the  premises.  As  to  undistributed 
per  capita  shares  of  tribal  funds  due  these  Indians 
there  is  no  question  that  they  are  under  the  ex- 
clusive jurisdiction  of  the  Government.  It  has  been 
held  that  a  member  of  the  Five  Civilized  Tribes 
is  not  at  his  death  seized  of  an  estate  of  inheritance 
in  undivided  tribal  property,  and  that  his  heirs 
therefore  take  direct  from  the  tribe  and  not  by 
way  of  inheritance  from  the  decedent.  Solicitor's 
Opinion,  October  17,  1914,  Seminole  Tribe;  Mul- 
len v.  United  States  (224  U.S.,  448) .  In  practice  no 
distinction  has  been  made  between  the  payment  of 
individual  and  per  capita  shares  of  tribal  funds  in 
the  hands  of  the  Government  for  distribution  to 
those  found  entitled.  Both  classes  of  funds  are  re- 
stricted, and  in  the  absence  of  some  specific  legis- 
lation to  the  contrary  are  under  the  exclusive  con- 
trol of  the  Government.  No  reason  is  seen  for  dis- 
turbing the  prevailing  practice  in  the  matter  of 
the   funds   under  consideration. 

After  all,  the  question  involved  herein  turns  pri- 
marily upon  the  matter  of  proof  or  evidence,  as  in 
other  heirship  cases.  The  generally  accepted  rule 
governing  such  cases  is  that  there  is  legal  pre- 
sumption of  death  after  seven  years'  absence.  In 
some  jurisdictions  even  a  shorter  period  has  been 
prescribed  by  statute.  The  necessity  of  such  a  rule 
is  apparent  as  in  its  absence  the  settlement  and 
distribution  of  estates  would  be  indefinitely  post- 
poned. For  a  like  reason  the  chance  or  possibility 
that  it  may  subsequently  develop  that  the  absentee 
whose  death  is  presumed  is  in  fact  alive,  can  not  be 
permitted  to  forestall  invoking  the  rule  in  proper 


instances.  As  stated,  to  justify  a  legal  presumption 
of  death  arising  from  absence  for  seven  or  more 
years  is  a  matter  of  evidence  as  in  other  cases,  the 
only  difference  being  as  to  the  degree  and  character 
of  such  evidence. 

My  opinion  after  examination  of  the  record  is 
that  the  proof  offered  is  sufficient  upon  which  to 
base  a  legal  presumption  of  death  in  each  of  the 
cases  named,  there  being  nothing  in  the  record  to 
rebut  such  proof,  and  that  the  request  of  the  Super- 
intendent of  the  Five  Civilized  Tribes  for  approval 
of  heirship  findings  and  authority  to  disburse  the 
funds  in  question  accordingly  should  be  granted. 


Edmund  Booth, 

Solicitor. 


Approved: , 

Assistant  Secretary. 


Indian  Money— Surety  Bonds 


M-9094 


December  2,  1922. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  request  my  opinion  as  to  the  advisability  of 
discontinuing  so-called  "continuation  certificates" 
in  connection  with  surety  bonds  furnished  by  banks 
to  secure  deposits  therein  of  Indian  moneys. 

Under  the  present  practice  banks  seeking  such 
deposits  in  addition  to  offering  a  satisfactory  rate 
of  interest  must  furnish  also  a  suitable  bond  to 
guarantee  the  safety  of  the  funds  so  placed  in  their 
keeping.  From  the  approved  form  of  bond  now  in 
use  we  read: 

"Whereas,  It  is  furthermore  understood  and 
agreed  by  all  parties  hereto  that  the  obligation 
and  liability  of  the  bounden  surety  hereunder 
shall  extend  and  apply  to  the  acts  of  the  prin- 
cipal, or  to  its  default  in  the  conditions  of  this 

bond,    during   the    period    year 

from  the  date  of  the  approval  hereof  by 

the  Secretary  of  the  Interior,  it  being  further 
understood  and  agreed  by  all  the  parties  hereto 
that  the  obligation  and  liability  of  the  boun- 
den surety  hereunder,  as  well  as  the  principal, 
shall  continue  beyond  said  stipulated  period 
hereinbefore  mentioned  (whether  the  acts  or 
defaults  of  the  principal  occurred  either  before 
or  after  the  termination  of  said  stipulated  pe- 
riod) ,    but   in    case    the   surety   or    the   Com- 
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missioner  of  Indian  Affairs  shall  desire  to  ter- 
minate this  contract  as  to  future  acts  or  de- 
faults of  the  principal,  either  may,  subsequent 
to  said  stipulated  period,  give  the  other  notice 
in  writing,  to  be  effective  thirty  days  from 
receipt  thereof,  of  his  intention  so  to  do,  and 
thereafter  no  new  liability  shall  accrue  against 
the  surety:"  [Italics  supplied.] 

While  the  above  form  contemplates  that  these 
bonds  may  be  executed  for  varying  designated  pe- 
riods, yet  as  a  matter  of  fact  the  bonding  com- 
panies, owing  to  fluctuating  financial  and  other 
conditions,  object  to  stipulated  periods  greater  than 
one  year.  Hence  our  existing  bonds  almost  uni- 
formly provide  for  a  stipulated  period  of  one  year 
within  which  neither  party— the  bonding  company 
nor  the  Commissioner  of  Indian  Affairs,  according 
to  the  wording  of  that  instrument— can  terminate 
the  liability  even  upon  notice.  After  the  stipulated 
period  has  expired,  however,  on  giving  the  re- 
quired thirty  days'  notice  either  party  may  ter- 
minate the  bond  which  will  relieve  the  surety  com- 
pany from  any  new  liability  arising  after  the  notice 
of  termination  becomes  effective.  The  surety,  of 
course,  is  liable  under  the  present  form  of  bond 
for  losses  inclined  not  only  during  the  stipulated 
period  but  thereafter  until  the  bond  is  actually 
terminated   on    proper   notice. 

The  "continuation  certificates"  have  been  re- 
sorted to  as  a  means  of  renewing  the  stipulated  pe- 
riod for  like  periods  of  one  year  during  which 
neither  party  can  terminate  the  bond.  Annual 
renewal  of  such  certificates  necessitates  considerable 
routine  work  here,  at  the  banks,  and  by  the  bond- 
ing companies  as  well.  Discontinuance  of  those 
certificates,  of  course,  will  obviate  such  routine 
work,  a  thing  which  the  Indian  Office  is  anxious  to 
accomplish  but  is  solicitous  as  to  whether  such  ac- 
tion will  in  anywise  jeopardize  the  safety  of  the 
Indian  funds. 

There  is  no  statute  which  requires  these  con- 
tinuation certificates.  The  matter,  therefore,  is  one 
entirely  of  administrative  regulations  and  agree- 
ment between  the  offices  in  charge,  the  banks,  and 
the  bonding  company.  This  being  true,  such  cer- 
tificates may  be  dispensed  with  if  the  administrative 
officers  find  it  advisable  or  convenient  so  to  do. 
Under  the  present  form  of  bond  the  surety  remains 
liable  after  the  stipulated  period  and  until  proper 
notice  in  writing  of  termination  of  the  bond  be- 
comes effective.  The  funds  of  the  Indians  will  in  no 
way  be  placed  in  jeopardy  by  discontinuing  these 
certificates  provided  that  on  receipt  of  notice  of 
termination  of  liability  under  existing  bonds  the 
banks  are  required  to  furnish  new  bonds  or  the 


funds  be  withdrawn  and  placed  elsewhere  before 
the  termination  of  the  liability  under  the  old  bond. 

Edwin  S.  Booth, 

Solicitor. 
Approved:  December  9,  1922. 
F.  M.  Goodwin,  Assistant  Secretary. 


Wind  River  Reservation— Repayment  Irrigation 
Costs 


49  L.D.  370 


December  15,  1922. 


Indian     Lands — Wind    River     Reservation — Wyoming — 

Allotment — Purchaser — Patent — Payment — 

Reclamation — Secretary  of  the  Interior 

There  is  no  authority  whereunder  the  Secretary  of  the 
Interior  can  require  the  purchasers,  or  their  assignees,  of 
lands  allotted  in  severalty  to  Indians  on  the  Wind  River  Res- 
ervation, Wyoming,  to  whom  patents  in  fee  had  previously 
been  issued,  to  contribute  toward  defraying  the  construction 
costs  of  the  irrigation  system  upon  that  reservation. 

Court  Decisions  Cited  and  Applied 
Cases  of  Francis  v.  Fraticis    (203  U.S.,  233)  ,  and  Burke  v. 
Southern  Pacific  Railroad  Company   (234  U.S.,  669)  ,  cited  and 
applied. 

Booth,  Solicitor: 

You  request  my  opinion  with  reference  to  the 
liability  of  present  owners  of  irrigable  land  on  the 
Wind  River  Reservation,  Wyoming,  for  repayment 
of  irrigation  construction  costs  where  the  land  in- 
volved was  purchased  direct  from  former  Indian 
allottees,  to  whom  patents  in  fee  had  previously 
been  issued. 

The  gist  of  this  matter  will  the  better  be  appre- 
ciated after  a  brief  recourse  to  certain  pertinent 
legislation  and  other  data.  The  Wind  River  Res- 
ervation was  established  originally  by  treaty  dated 
July  3,  1868,  with  the  Shoshone  and  Bannock 
Tribes  (15  Stat.,  673) .  Several  reductions  in  the 
original  area  were  made  by  subsequent  understand- 
ings and  agreements  with  the  Indians,  of  no  par- 
ticular import  here  (18  Stat.,  291,  and  30  Stat.,  62, 
93) .  A  still  later  agreement,  however,  of  April  21, 
1904,  as  amended  and  ratified  by  the  act  of  March 
3,  1905  (33  Stat.,  1016),  demands  more  extended 
discussion.  By  its  terms  the  Indians  ceded  and  re- 
linquished to  the  United  States  that  considerable 
part  of  their  then  reservation  lying  north  and  east 
of  the  Big  Wind  River,  retaining  the  right,  how- 
ever, for  individual  Indians  desiring  so  to  do  to 
select  allotments  within  the  territory  ceded.  The 
United  States  agreed  to  act  as  trustee  in  the  dis- 
posal of  these  lands  for  the  Indians  and  to  pay 
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over  or  expend  the  proceeds  for  their  benefit.  Ar- 
ticle IV  of  this  agreement,  in  part,  being  of  primary 
importance  here,  is  reproduced  below: 

It  is  further  agreed  that  of  the  moneys  de- 
rived from  the  sale  of  said  lands  the  sum  of 
one  hundred  and  fifty  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary,  shall  be  ex- 
pended under  the  direction  of  the  Secretary  of 
the  Interior  for  the  construction  and  extension 
of  an  irrigation  system  within  the  diminished 
reservation  for  the  irrigation  of  the  lands  of 
said  Indians. 

Subsequent  Indian  appropriation  acts,  begin- 
ning with  that  of  June  21,  1906  (34  Stat.,  325,  384) , 
down  to  and  inclusive  of  the  act  of  February  14, 
1920  (41  Stat.,  408,  433)  ,  each  carried  an  annual 
appropriation  for  continuing  the  construction  of 
an  irrigation  system  for  the  benefit  of  the  Indians 
of  the  Wind  River  Reservation,  reimbursement  of 
which  was  to  be  had  out  of  the  proceeds  derived 
from  the  sales  of  surplus  tribal  lands  in  accordance 
with  the  act  of  March  3,  1905,  supra.  The  aggre- 
gate of  the  advancements  so  made  by  Congress  for 
this  work  exceeds  one  million  dollars.  Had  the 
matter  rested  here  no  doubt  would  remain  as  to  the 
source  from  which  reimbursement  of  the  cost  of 
this  work  is  to  be  obtained.  The  difficulty  in  the 
situation  now  at  hand  arises  thus: 

In  addition  to  specific  appropriations  for  sundry 
irrigation  projects  on  designated  Indian  reserva- 
tions, such  as  the  Wind  River  and  others,  the  In- 
dian appropriation  acts  for  a  long  time  past  have 
also  annually  carried  a  "lump  sum"  appropriation 
for  similar  work  elsewhere  among  the  Indians  with- 
out reference  to  any  particvdar  point  of  use  other 
than  to  direct  that  no  part  of  the  latter  appro- 
priation should  be  used  on  any  irrigation  system 
or  reclamation  project  for  which  a  specific  appro- 
priation is  made  or  for  which  public  funds  are 
available  under  any  other  act  of  Congress.  Illus- 
trative of  this  see  the  act  of  August  24,  1912  (37 
Stat.,  518).  Down  to  August  1,  1914,  these  lump 
sum  appropriations  were  purely  gratuitous;  no  re- 
imbursement being  required.  The  act  of  the  latter 
date  (38  Stat.,  582-583)  after  appropriating  some 
$335,000  for  such  work  among  the  Indians  contains 
the  further  provisions  quoted  below: 

That  all  moneys  expended  heretofore  or 
hereafter  under  this  provision  shall  be  reim- 
bursable where  the  Indians  have  adequate 
funds  to  repay  the  Government,  such  reim- 
bursements to  be  made  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may 
prescribe:  Provided  further,  That  the  Secretary 
of  the  Interior  is  hereby  authorized   and  di- 


rected to  apportion  the  cost  of  any  irrigation 
project  constructed  for  Indians  and  made  re- 
imbursable out  of  tribal  funds  of  said  Indians, 
in  accordance  with  the  benefits  received  by 
each  individual  Indian  so  far  as  practicable 
from  said  irrigation  project,  said  cost  to  be 
apportioned  against  such  (each)  individual 
Indian  under  such  rules,  regulations,  and  con- 
ditions as  the  Secretary  of  the  Interior  may 
prescribe.  [Italics  and  parenthetical  data  sup- 
plied.] 

Into  the  history  of  the  latter  legislation  we  need 
not  now  go  other  than  to  observe  the  manifest  in- 
tent on  the  part  of  Congress  to  shift  the  burden  of 
the  cost  of  such  work  from  the  tribal  funds  to  the 
shoulders  of  the  individual  Indians  benefited,  un- 
der such  rules  and  regulations  as  the  Secretary  of 
the  Interior  might  prescribe.  Obviously  the  most 
equitable  method  of  assessing  costs  of  this  character 
is  on  a  per  acre  basis  against  the  lands  irrigated 
through  each  respective  system.  Manifestly  also 
there  is  some  conflict  between  that  provision  in  the 
general  law  relating  to  such  projects  (which  re- 
quires reimbursement  from  the  individual  Indians 
benefited)  and  those  specific  appropriations  for  the 
Wind  River  and  other  designated  projects  wherein 
reimbursement  is  to  be  from  tribal  funds.  My 
predecessor  had  occasion  to  consider  this  very  con- 
flict with  reference  to  the  Indians  of  the  Wind 
River  Reservation  and  in  an  opinion  (unpub- 
lished) under  date  of  May  25,  1920,  it  was  held,  in 
effect,  that  this  reservation  or  project  does  come 
within  the  purview  of  the  general  law,  thus  alter- 
ing the  method  of  reimbursement  by  shifting  it  to 
the  shoulders  of  the  individual  Indians  benefited 
by  the  construction  of  such  works.  Without  here 
questioning  the  soundness  of  that  view  the  issue 
now  before  me  will  be  approached  from  a  some- 
what  different   angle. 

The  Indians  of  the  Wind  River  Reservation 
were  granted  allotments  in  severalty  pursuant  to 
the  general  allotment  act  of  February  8,  1887  (24 
Stat.,  388) ,  and  for  the  allotments  so  made  trust 
patents  were  issued  in  accordance  with  section  5 
of  that  act  with  the  declaration  that: 

The  United  States  does  and  will  hold  the 
land  thus  allotted,  for  the  period  of  twenty-five 
years,  in  trust  for  the  sole  use  and  benefit  of 
the  Indian  to  whom  such  allotment  shall  have 
been  made,  or,  in  case  of  his  decease,  of  his 
heirs  according  to  the  laws  of  the  State  or  Ter- 
ritory where  such  land  is  located,  and  that  at 
the  expiration  of  said  period  the  United  States 
will  convey  the  same  by  patent  to  said  Indian, 
or  his  heirs  as  aforesaid,  in  fee,  discharged  of 
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said  trust  and  free  of  all  charge  or  incumbrance 
whatsoever.  [Italics  supplied.] 

From  time  to  time  patents  in  fee  simple  have 
since  been  issued  to  individual  allottees  of  this 
reservation  deemed  to  be  capable  of  managing  their 
own  affairs  under  the  general  authority  so  to  do 
conferred  on  the  Secretary  of  the  Interior  by  the  act 
of  May  8,  1906  (34  Stat.,  182) .  These  latter  patents 
recite  no  lien  specific  or  otherwise  for  repayment 
of  the  irrigation  charges  and  in  the  absence  of 
statutory  authority  for  the  insertion  of  such  a  lien 
in  patents  of  this  kind  it  is  not  well  seen  how  such 
action  could  be  had.  See  Francis  v.  Francis  (203 
U.S.,  233)  and  Burke  v.  Southern  Pacific  Railroad 
Company  (234  U.S.,  669,  670)  .  Legislative  author- 
ity is  at  hand  for  the  insertion  of  liens  of  this  kind 
in  patents  for  irrigable  land  on  a  few  of  our  In- 
dian reservations  as  to  which  see  the  acts  of  March 
3,  1911  (36  Stat.,  1058,  1063),  August  24,  1912  (37 
Stat.,  518,  522),  May  18,  1916  (39  Stat.,  123,  140, 
154,  156),  and  June  4,  1920  (41  Stat.,  751,  754), 
but  no  such  statutory  authority  is  found  with  re- 
spect to  the  Wind  River  Reservation. 

In  the  absence  of  contractual  obligations,  there- 
fore, between  the  United  States  and  the  purchasers 
of  these  allotted  Indian  lands,  which  I  understand 
are  not  extant,  I  am  unable  to  see  how  the  pur- 
chasers of  such  lands,  or  their  assignees,  can  be  held 
liable  for  repayment  of  the  cost  of  constructing  the 
irrigation  system  at  Wind  River.  Aside  from  the 
acts  of  Congress  specifically  relating  to  this  proj- 
ect, all  of  which,  substantially  direct  reimburse- 
ment for  the  cost  of  this  work  out  of  tribal  funds, 
the  only  other  applicable  statute  is  that  provision 
in  the  act  of  August  1,  1914  (38  Stat.,  582) ,  which 
places  the  obligation  to  repay  against  the  indi- 
vidual Indians  benefited,  but  not  necessarily  against 
the  lands  allotted  to  such  Indians,  by  way  of  a 
lien  or  otherwise.  I  am  of  the  opinion,  therefore, 
that  the  purchasers  or  present  owners  of  these 
lands,  other  than  the  Indians  themselves  can  not  be 
held  accountable  for  repayment  of  a  proportionate 
part  of  the  cost  of  constructing  the  irrigation  sys- 
tem on  the  reservation  referred  to. 

Approved: 

F.  M.  Goodwin,  Assistant  Secretary. 

School  Lands  Within  the  Crow  Indian 
Reservation 


49  L.D.  376 


December  28,  1922. 


Indian   Lands — Crow   Lands — Montana — School  Land — 
Allotment 

Section  16  of  the  act  of  June  4,  1920,  although  purport- 
ing to  be  a  grant   in   praesenli  of  certain   lands  within   the 


Crow  Indian  Reservation  to  the  State  of  Montana  for  school 
purposes,  is  not  to  be  construed  as  a  denial  of  the  right  of 
those  Indians  in  certain  specific  classes  designated  by  the 
act  to  select  such  lands  for  allotments. 

Indian  Lands — Crow  Lands — School  Land — Courts — Statutes 

The  doctrine  that  congressional  legislation  pertaining  to 
relations  between  the  Indians  and  third  parties,  including 
the  States,  is  to  be  construed  in  favor  of  the  Indians  has 
been  so  frequently  announced  by  the  courts  that  it  has  prac- 
tically become  a  maxim. 

School    Land — -Indemnity — Indian    Lands — Crow    Lands 

While  a  State  is  not  entitled  to  indemnity  under  its  school 
land  grant  because  the  lands  in  place  are  of  an  inferior  qual- 
ity, yet  where  its  place  lands  are  "hedged  in,"  even  by  sub- 
sequent acts  of  the  Federal  Government,  so  that  they  be- 
come practically  useless  for  school  purposes,  the  right  of  the 
State  to  select  indemnity  lands  elsewhere  arises. 

School  Land — Indemnity — Indian  Lands — Crow  Lands — 
Words    and    Phrases — Statutes 

The  term  "Indemnity"  as  used  in  the  statutes  granting 
lands  to  the  States  for  school  purposes  implies  compensation 
for  losses  actually  sustained  by  failure  to  receive  designated 
sections  in  place,  and  not  a  right  to  select  lands  elsewhere 
because  those  in  place  happen  to  be  of  inferior  quality. 

Booth,  Solicitor: 

November  24,  1922,  you  approved  a  schedule  of 
allotments  in  severalty  to  some  358  members  of  the 
Crow  Tribe  of  Indians  in  Montana  made  pursuant 
to  the  act  of  June  4,  1920  (41  Stat.,  751),  but  ex- 
cepted from  such  approval,  pending  further  in- 
structions, two  allotments  involving  lands  in  cer- 
tain sections  16  within  that  reservation— "State 
school  lands."  Some  question  having  been  raised 
regarding  these  two  allotments  you  have  since  re- 
quested my  opinion  as  to  the  respective  rights  of 
the  Indians  and  of  the  State  in  the  premises. 

While  the  particular  schedule  referred  to  con- 
tains but  two  allotments  in  conflict  with  the  grant 
to  the  State  yet  the  information  now  at  hand  dis- 
closes that  there  are  some  5,000  acres  of  other  land 
within  the  Crow  Reservation  similarly  situated 
and  which  doubtless  will  appear  on  subsequent 
allotment  schedules  to  be  presented  here  for  ac- 
tion. Under  these  circumstances  it  is  essential  that 
the  matter  be  considered  somewhat  fully. 

The  grant  to  the  State  turns  primarily  on  section 
16  of  the  act  of  June  4,  1920,  supra,  which  reads: 

That  there  is  hereby  granted  to  the  State  of 
Montana  for  common-school  purposes  sections 
sixteen  and  thirty-six,  within  the  territory  de- 
scribed herein,  or  such  parts  of  said  sections  as 
may  be  nonmineral  or  nontimbered,  and  for 
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which  the  said  State  has  not  heretofore  re- 
ceived indemnity  lands  under  existing  laws; 
and  in  case  either  of  said  sections  or  parts 
thereof  is  lost  to  the  State  by  reason  of  allot- 
ment or  otherioise,  the  governor  of  said  State, 
with  the  approval  of  the  Secretary  of  the  In- 
terior, is  hereby  authorized  to  select  other  un- 
occupied, unreserved,  nonmineral,  nontim- 
bered  lands  within  said  reservation,  not  ex- 
ceeding two  sections  in  any  one  township.  The 
United  States  shall  pay  the  Indians  for  the 
lands  so  granted  $5  per  acre,  and  sufficient 
money  is  hereby  appropriated  out  of  the  Treas- 
ury of  the  United  States  not  otherwise  appro- 
priated to  pay  for  said  school  lands  granted  to 
the  said  State:  Provided,  That  the  mineral 
rights  in  said  school  lands  are  hereby  reserved 
for  the  benefit  of  the  Crow  Tribe  of  Indians 
as  herein  authorized:  Provided  further,  That 
the  Crow  Indian  children  shall  be  permitted 
to  attend  the  public  schools  of  said  State  on 
the  same  condition  as  the  children  of  white 
citizens  of  said  State.  [Italics  supplied.] 

Standing  alone  and  construed  literally  the  ex- 
pression "is  hereby  granted"  as  used  above  un- 
doubtedly constitutes  a  grant  in  praesenti;  one 
taking  effect  immediately  upon  the  passage  of  the 
act  if  the  lands  are  then  surveyed,  and  if  not  sur- 
veyed then  upon  approval  of  an  official  survey  (33 
L.D.,  181;  240  U.S.,  192) .  With  the  latter  situation, 
however,  we  are  not  here  greatly  concerned,  as  I  un- 
derstand that  practically  all  lands  within  the  dimin- 
ished Crow  Reservation  have  previously  been  sur- 
veyed. In  the  absence  of  some  controlling  reason 
to  the  contrary,  therefore,  the  grant  to  the  State 
became  effective  as  of  the  date  of  that  act.  No  affir- 
mative action  on  the  part  of  the  State  is  necessary 
in  order  to  perfect  its  title  to  its  lands  in  place 
such  as  "an  acceptance"  of  the  terms  of  the  act  or 
a  formal  "selection"  of  the  lands  in  place  granted 
to  it.  We  turn,  therefore,  to  the  remaining  provi- 
sions of  the  same  statute  and  to  other  relevant  cir- 
cumstances. It  may  be  well,  however,  here  to  ob- 
serve that  under  the  compensating  clauses  of  the 
act,  Congress  has  seen  to  it  that  neither  the  In- 
dians nor  the  State  shall  suffer  substantial  loss  by 
virtue  of  any  of  the  provisions  of  that  statute,  for, 
where  any  lands  in  place  are  lost  to  the  State, 
whether  by  reason  of  allotment  to  the  Indians  or 
otherwise,  then  the  right  to  indemnity  instantly 
arises,  and  for  all  lands  within  their  reservation 
ultimately  passing  to  the  State  under  the  school 
land  grant  the  Indians  of  the  Crow  Tribe  are  to 
receive  $5  per  acre. 

In  an  opinion  dated  December  27,  1921  (48  L.D., 
512) ,  I  had  occasion  to  discuss  somewhat  briefly 


the  grant  made  to  the  State  of  Montana  by  the  act 
of  June  4,  1920,  supra,  but  the  question  there 
turned  mainly  on  the  right  of  the  State  to  indem- 
nity where  the  lands  in  place  were  mineral  or  tim- 
ber and  whether  indemnity  selections  by  the  State 
could  be  made  within  the  diminished  Indian  reser- 
vation. In  an  earlier  opinion  dated  November  22, 
1921  (48  L.D.,  479)  ,  I  had  occasion  also  to  advert 
at  some  length  to  the  matter  of  allotments  to  mem- 
bers of  the  Crow  Tribe  under  the  particular  statute 
here  in  question.  Without  reviewing  either  of  those 
opinions  in  extenso  it  is  sufficient  here  to  point 
out  that  in  the  latter  opinion  prospective  allottees 
of  this  tribe  under  the  act  of  June  4,  1920,  for  con- 
venient designation,  were  divided  into  four  classes, 
A,  B,  C,  and  D,  respectively.  Further,  the  schedule 
first  herein  referred  to  shows  the  allottees  in  class 
A;  that  is  those  who  died  unallotted  after  Decem- 
ber 31,  1905,  but  prior  to  June  4,  1920.  Class  B 
consists  of  those  living  heads  of  families  as  of  a  cer- 
tain date  who  previously  failed  to  receive  allot- 
ments as  such.  The  remaining  classes  we  need  not 
again  mention  here,  but  with  this  partial  classifi- 
cation in  mind  it  is  with  a  better  understanding  of 
the  true  intent  of  the  act  when  we  read  from  sec- 
tion  1: 

That  the  Secretary  of  the  Interior  be,  and  he 
hereby  is,  authorized  and  directed  to  cause  to 
be  allotted  *  *  *  one  hundred  and  sixty  acres 
to  the  heirs  of  every  enrolled  member,  entitled 
to  allotment,  who  died  unallotted  after  Decem- 
ber 31,  1905,  and  before  the  passage  of  this 
Act;  next,  one  hundred  and  sixty  acres  to  every 
allotted  member  living  at  the  date  of  the  pass- 
age of  this  Act,  who  may  then  be  the  head  of  a 
family  and  has  not  received  allotment  as  such 
head  of  a  family;  and  thereafter  to  prorate  the 
remaining  unallotted  allottable  lands  and  allot 
them  so  that  every  enrolled  member  living  on 
the  date  of  the  passage  of  this  Act  and  entitled 
to  allotment  shall  receive  in  the  aggregate  an 
equal   share  *   *   *.  [Italics  supplied.] 

The  foregoing  provision  not  only  implies  a  pri- 
ority of  allottees  as  among  themselves  but  rather 
also  unconsciously  infers  that  the  provisions  of  the 
act  are  to  be  carried  out  in  a  certain  logical  order. 
In  a  measure  it  furnishes  the  basis  for  that  observa- 
tion in  48  L.D.,  p.  482,  wherein  it  was  said: 

After  having  first  satisfied  the  prior  rights  of 
classes  A  and  B  by  allotting  160  acres  to  each 
member  whose  name  appears  in  those  classes, 
and  fulfilling  other  requirements  of  the  act, 
such  as  adjusting  the  school  land  grant  to  the 
State,  reserving  the  areas  needed  for  adminis- 
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trative  purposes,  etc.,  the  "unallotted  allottable 
lands"  still  undisposed  of  are  then  to  be  pro- 
rated among  the  members  whose  names  ap- 
pear on  the  remainder  of  the  final  rolls— that 
is,  classes  C  and  D.  [Italics  supplied.] 

Beyond  all  of  that,  however,  rests  still  other  per- 
tinent considerations.  Legislation  anterior  to  June 
4,  1920,  provided  for  allotments  in  given  areas  to 
the  Indians  of  the  Crow  Reservation,  notably  the 
act  of  April  11,  1882  (22  Stat.,  42),  which  author- 
ized an  allotment  of  160  acres  of  agricultural  or  320 
acres  of  grazing  land  to  each  head  of  a  family,  and 
80  acres  of  agricultural  or  160  acres  of  grazing  land 
to  each  single  person,  including  children  "born 
prior  to  said  allotments."  Several  successive  efforts 
were  made  to  allot  the  Indians  of  the  Crow  Tribe 
under  this  and  subsequent  acts  of  Congress  prior  to 
June  4,  1920.  Into  the  history  of  all  this  we  need 
not  now  go  other  than  to  observe  that  the  earlier 
allotment  rolls  were  "closed"  as  of  December  31, 
1905.  After  that  date,  of  course,  children  born  to 
members  of  the  tribe  were  not  regarded  as  entitled 
to  an  allotment.  To  this  ruling  the  Crow  Indians 
objected,  contending  in  brief  that  the  reservation 
was  "their  property"  and  this  being  so  that  they 
should  be  permitted  to  select  allotments  for  chil- 
dren born  to  enrolled  members  of  the  tribe  so  long 
as  any  land  suitable,  for  allotment  purposes  re- 
mained within  their  reservation.  Selections  of  the 
lands  wanted  in  behalf  of  such  newborn  children 
were  made  and  filed  at  the  local  agency,  not  with- 
out some  misgivings,  however,  on  the  part  of  the 
administrative  officers  in  charge,  as  it  was  not  then 
known  what  additional  legislation,  if  any,  might 
be  had,  and  it  was  feared  that  the  selections  so 
made  might  complicate  future  adjustment  of  af- 
fairs should  be  needed  legislation  not  be  enacted. 
That  issue,  however,  has  since  been  put  at  rest  by 
the  act  of  June  4,  1920,  supra,  in  which,  in  so  far 
as  class  A  allottees  are  concerned,  Congress  has  but 
recognized  and  confirmed  allotments  that  were  pre- 
viously selected  for  these  Indians.  In  truth  and  in 
equity,  therefore,  it  might  well  be  said  that  the 
Indians  on  this  particular  schedule  possess  rights 
antedating  the  grant  to  the  State. 

We  turn,  therefore,  to  still  other  pertinent  facts 
at  hand.  The  State  is  not  here  demanding  its  lands 
in  place.  With  respect  to  the  Crow,  as  with  so  many 
of  the  other  Indian  reservations  within  her  borders, 
the  State  of  Montana,  speaking  generally,  has 
waived  all  technical  rights  she  may  have  to  any 
designated  lands  in  place  and  selected  indemnity 
lands  elsewhere.  The  real  question  at  issue,  there- 
fore, is  the  legal  right  of  the  State  so  to  do.  An  ex- 
tended memorandum  from  the  General  Land  Office 
under  date  of  October  28,  1922,  regarding  this  mat- 


ter presents  this  angle  of  the  situation  quite  forc- 
ibly. Therein  the  case  of  Michael  Dermody  (17 
L.D.,  266)  is  referred  to.  That  case  has  been  duly 
considered.  There  it  was  held,  in  brief,  that  a  State 
may  not  at  will  waive  its  right  to  lands  in  place 
and  seek  indemnity  elsewhere— a  holding  that  is 
undoubtedly  sound.  If  we  once  recognize  a  naked 
right  of  election  on  the  part  of  a  State  to  take  either 
its  lands  in  place  or  indemnity  elsewhere  as  it  might 
choose,  then  the  matter  would  simply  resolve  itself 
into  one  of  inspection  in  order  for  the  State  to  de- 
termine whether  to  retain  its  base  lands  or  to  seek 
lands  of  a  better  quality  elsewhere  by  way  of  "in- 
demnity." The  latter  term,  within  itself,  negatives 
the  existence  of  any  such  right.  Rather  it  implies 
compensation  for  losses  actually  sustained  by  fail- 
ure to  receive  any  lands  in  place  and  not  a  right  to 
select  lands  elsewhere  because  those  in  place  hap- 
pen to  be  of  an  inferior  quality.  Manifestly  no  such 
right  ever  existed  in  our  public  land  States.  On  the 
other  hand,  a  State  is  not  always  to  be  required  to 
retain  its  base  lands  in  place  and  this  is  amply  il- 
lustrated by  the  departmental  holding  in  28  L.D., 
57.  There  certain  lands  in  place  had  passed  to  the 
State  of  California  under  the  school  land  grant  to  it 
and  after  official  survey  of  such  lands  had  been 
made  in  the  field  those  lands  were  included  within 
a  national  forest.  The  State  insisted  that  it  had  the 
right  to  surrender  its  base  lands  and  select  indem- 
nity elsewhere.  At  first  that  contention  was  denied 
(19  L.D.,  585)  ,  but  on  reconsideration  the  earlier 
ruling  was  vacated,  and  in  the  later  decision  (28 
L.D.,  57,  61) ,  it  was  said:  "The  selection  (indem- 
nity) ,  when  approved,  will  operate  as  a  waiver  by 
the  State  of  its  right  to  the  tract  used  as  a  basis." 
This  ruling  was  referred  to  with  approval  and  up- 
held in  principle  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  State  of  California  v. 
Deseret  Water,  Oil  and  Irrigation  Company  (243 
U.S.,  415,  421) .  The  true  rule,  therefore,  seems  to 
be  that  while  the  State  may  not  be  heard  to  com- 
plain because  its  lands  in  place  are  of  an  inferior 
quality,  yet  where  its  base  lands  are  "hedged  in" 
even  by  subsequent  acts  of  the  Federal  Government 
then  the  right  on  the  part  of  the  State  to  select  in- 
demnity lands  elsewhere  arises. 

The  situation  with  respect  to  other  Indian  reser- 
vations in  the  State  of  Montana  is  not  without  in- 
terest here.  By  the  act  of  April  23,  1904  (33  Stat., 
302)  ,  Congress  provided  for  the  survey,  allotment, 
classification,  appraisement,  etc.,  of  the  lands  within 
the  Flathead  Indian  Reservation.  Section  8  of  that 
act  contains  a  rather  positive  grant  in  praesenti  to 
the  State  of  the  lands  in  sections  16  and  36  within 
that  reservation.  The  Flathead  Indians,  however, 
were  permitted  to  and  did  select  numerous  allot- 
ments   in    sections    16    and    36,    thus    compelling 
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the  State  to  seek  indemnity  elsewhere.  This  is 
shown  in  38  L.D.,  341;  particularly  pages  343-344. 
The  issue  immediately  there  under  consideration, 
however,  was  the  matter  of  lieu  selections  by  the 
State  rather  than  a  prior  right  of  the  Indians  to 
take  in  allotment  lands  within  sections  16  and  36  of 
their  reservation.  Substantially  the  same  situation 
existed  with  respect  to  the  Fort  Peck  Indian  Reser- 
vation under  the  act  of  May  30,  1908  (35  Stat., 
558)  ,  section  7  of  which  granted  to  the  State  of 
Montana  sections  16  and  36  within  that  reservation, 
with  a  right  of  indemnity  elsewhere  for  any  lands 
lost  to  the  State  by  reason  of  allotment  to  the  In- 
dians or  otherwise.  At  the  time  of  the  passage  of 
that  act  not  a  single  acre  within  the  Fort  Peck 
Reservation  had  been  allotted  to  any  of  the  In- 
dians of  that  tribe.  The  matter  of  the  right  of  the 
Indians  to  select  in  allotment  lands  in  sections  16 
and  36  came  before  this  Department  in  the  form  of 
instructions  to  the  allotting  agent  wherein  after 
reviewing  the  situation  at  some  length  that  officer 
was  directed  under  date  of  March  1,  1910,  in  part, 
as  follows    (unreported)  : 

As  the  State  of  Montana,  by  the  provisions  of 
section  7  of  the  act  of  May  30,  1908,  supra,  is 
entitled  to  select  land  in  lieu  of  that  lost  to  it 
within  sections  16  and  36  in  the  Fort  Peck  Res- 
ervation, by  reason  of  allotment  or  other  dis- 
position, the  Indians  on  that  reservation,  if 
they  so  desire,  may  select  lands  in  allotment 
within  sections   16  and  36. 

The  act  of  March  1,  1907  (34  Stat,  1015,  1035), 
provided  for  the  survey,  allotments  to  the  Indians 
in  given  areas,  classification,  appraisement  and  dis- 
posal of  the  surplus  lands  within  the  Blackfeet 
Indian  Reservation,  Montana,  which  act  also  car- 
ried an  explicit  grant  of  the  lands  in  sections  16 
and  36  within  that  reservation  to  the  State  for 
school  purposes.  Provision  was  also  made  for  in- 
demnity to  the  State  for  any  lands  lost  by  reason 
of  allotment  to  the  Indians  or  otherwise.  Prior  to 
that  act  no  lands  within  this  reservation  had  been 
allotted  to  these  Indians.  After  the  surveys  and 
allotments  called  for  by  the  act  of  March  1,  1907, 
had  been  completed  but  before  the  remaining  re- 
quirements of  that  act  had  been  fully  administered 
Congress,  by  the  act  of  June  30,  1919  (41  Stat.  3, 
16) ,  repealed  so  much  of  the  act  of  1907  as  related 
to  the  disposal  of  the  unallotted  lands  within  this 
reservation  and  authorized  the  Secretary  of  the  In- 
terior to  prorate  the  remaining  unallotted  lands 
among  the  Indians  of  the  Blackfeet  Tribe  as  shown 
by  a  tribal  roll  therein  provided  for.  The  latter  act 
(1919) ,  however,  expressly  provided  that  nothing 
therein  contained  should  be  construed  to  repeal  the 


school  land  grant  to  the  State  of  Montana,  made  by 
the  act  of  March  1,  1907.  That  situation  came  be- 
fore this  Department  in  September,  1920,  by  way  of 
instructions  to  the  register  and  receiver  at  Kalispell, 
Montana  (47  L.D.,  568  et  seq) .  Possibly  some  of  the 
observations  made  in  those  instructions  were  some- 
what wider  than  originally  intended,  or  at  least 
they  are  susceptible  of  a  construction  broader  than 
the  situation  at  hand  actually  justified.  At  any  rate 
I  am  happy  here  to  observe  that  since  those  instruc- 
tions were  issued,  on  ascertaining  that  practically 
every  acre  within  sections  16  and  36  in  the  Black- 
feet Indian  Reservation  had  been  allotted  to  the 
Indians,  the  State  very  graciously  waived  any  tech- 
nical right  it  might  have  had  to  designated  lands 
in  place  and  selected  lieu  lands  elsewhere.  By 
"Montana  School  Indemnity  Clear  List  No.  33" 
approved  February  12,  1921,  indemnity  lands  out- 
side of  the  reservation  were  approved  to  the  State 
in  lieu  of  all  school  lands  within  the  Blackfeet  Res- 
ervation. For  reasons  herein  given  I  see  no  occasion 
to  question  the  propriety  of  the  action  so  had  in 
that  instance. 

When  we  seek  the  fundamental  principle  under- 
lying transactions  of  this  kind  it  is  not  hard  to 
find.  But  they  illustrate  the  familiar  doctrine  so 
frequently  announced  by  the  Supreme  Court  as  to 
now  practically  constitute  a  maxim  to  the  effect 
that  legislation  pertaining  to  the  Indians  must  be 
construed  in  their  favor.  The  reservation  of  lands 
for  each  of  the  Indian  Tribes  referred  to  herein 
was  originally  established  by  treaty  with  the  re- 
spective tribes.  While  the  naked  legal  title  to  such 
lands  did  remain  in  the  United  States,  yet  for  all 
intents  and  purposes  it  was  regarded  as  the  prop- 
erty of  the  Indians.  This  Department  has  ever  been 
tender  in  its  regard  of  the  superior  right  of  the  In- 
dians in  the  premises,  and  especially  as  between  the 
Indians  and  third  parties,  including  the  States. 
Laying  aside,  therefore,  for  the  time  being,  the 
superior  power  of  Congress  over  the  subject  matter, 
when  we  come  to  consider  the  prior  rights  of  the 
Indians  and  of  third  parties,  including  the  States, 
we  instantly  recognize  the  stronger,  i.e.,  the  In- 
dians. It  would  not  be  difficult,  therefore,  under 
eminently  proper  construction  of  statutes  of  this 
kind,  supported  at  least  in  principle  by  the  rulings 
of  the  highest  judicial  tribunal  in  this  country,  to 
hold  that  in  matters  of  this  character  the  rights  of 
the  State  are  subordinate  to  the  rights  of  the  In- 
dians. This  is  particularly  true  in  view  of  the  in- 
demnity clauses  of  legislation  of  this  kind  under 
which  the  State  receives  indemnity  lands  elsewhere 
"in  quantity  equal  to  the  loss." 

In  so  far  as  the  instant  situation  is  concerned— 
the  one  at  Crow— officials  of  the  State  and  em- 
ployees of  this  Department  handling  the  work  in 
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the  field  have  amicably  adjusted  conflicting  claims 
between  the  State  and  the  Indians  in  the  premises 
and  are  in  full  accord  as  to  the  adjustment  of  the 
school  land  grant  made  to  the  State  by  the  act  of 
June  4,  1920,  supra.  I  see  no  occasion  here,  legally 
or  otherwise,  to  question  the  propriety  of  the  ad- 
justment so  made. 

I  am  of  the  opinion  that  the  two  suspended 
allotments  first  herein  referred  to  should  be  ap- 
proved and  the  issuance  of  patents  therefor  or- 
dered. As  to  those  schedules  which  have  not  yet 
been  presented  for  departmental  action,  if  any 
lands  thereon  lie  within  sections  16  and  36,  I  see 
no  reason  why  the  allotments  so  made  should  not 
be  approved  provided  ithe  State  of  Montana  has  se- 
lected indemnity  lands  elsewhere. 

Approved: 

F.  M.  Goodwin,  Assistant  Secretary. 


Condemnation  of  Lands  Allotted  in  Severalty 

49  L.D.  396  January  2,  1923. 

Indian  Lands — Allotment — Right  of  Way — Statutes 

The  act  of  March  3,  1901,  which  authorizes  condemna- 
tion for  public  purposes  pursuant  to  State  or  Territorial  laws 
of  lands  allotted  in  severalty  to  Indians  did  not,  either  ex- 
pressly or  by  implication,  repeal  any  prior  act,  nor  was  it 
repealed  by  subsequent  acts  of  Congress  relating  to  the  ac- 
quisition of  rights  of  way  across  Indian  lands;  that  act  and 
the  various  Federal  rights  of  way  statutes  are  to  be  construed 
conjointly  or,  if  need  be,  independently  of  each  other. 

Indian  Lands — Richt  of  Way — Words  and  Phrases 

In  the  ordinary  sense  the  terms  "public  purpose"  and 
"public  use"  are  to  be  construed  interchangeably. 

Indian  Lands — Right  of  Way — Allotment — 
Words  and  Phrases 

The  term  "public  purpose,"  as  used  in  the  act  of  March 
3,  1901,  is  to  be  construed  to  mean  any  purpose  which 
would  be  deemed  a  public  purpose  under  the  laws  of  the 
State  or  Territory  within  which  the  allotted  Indian  lands 
are  sought  to  be  condemned. 

Booth,  Solicitor: 

At  the  suggestion  of  the  Commissioner  of  Indian 
affairs  you  request  my  opinion  on  several  questions 
involving  that  provision  in  the  act  of  March  3,  1901 
(31  Stat.,  1058,  1084),  which  reads: 

That  lands  allotted  in  severalty  to  Indians 
may  be  condemned  for  any  public  purpose  un- 
der the  laws  of  the  State  or  Territory  where  lo- 
cated in  the  same  manner  as  land  owned  in 


fee  may  be  condemned,  and  the  money 
awarded  as  damages  shall  be  paid  to  the  allot- 
tee. [Italics  supplied.] 

After  inviting  attention  to  a  number  of  Federal 
statutes  relating  to  the  acquisition  of  public  and 
Indian  lands,  or  rights  of  way  thereover  for  various 
purposes,  some  of  which  acts  are  hereinafter  spe- 
cifically referred  to,  the  Commissioner  of  Indian 
Affairs  presents  questions  which,  for  the  time  be- 
ing, may  be  consolidated  thus: 

(1)  What  constitutes  a  "public  purpose"  within 
the  meaning  of  the  act  of  March  3,  1901,  supra? 

(2)  Did  the  act  of  that  date  repeal  any  of  the 
prior  acts  relating  to  the  acquisition  of  rights  of 
way  across  Indian  land? 

(3)  Was  the  provision  in  the  act  mentioned  re- 
pealed by  any  subsequent  act  of  Congress  under 
which  Indian  lands  or  rights  of  way  thereover 
could  be  acquired  for  designated  purposes? 

The  other  statutes  referred  to,  in  the  main,  are: 

Act  of  March  3,  1891  (26  Stat.,  1095,  1101),  sec- 
tions 18  to  21,  inclusive. 

Act  of  March  2,  1899   (30  Stat.,  990) . 

Act  of  February  15,  1901    (31  Stat.,  790). 

Act  of  June  21,  1906   (34  Stat.,  325,  330). 

Act  of  March  3,  1909    (35  Stat.,  781). 

Act  of  May  6,    1910    (36  Stat.,   349)  . 

Act  of  March  4,  1911   (36  Stat.,  1235,  1253-54) . 

Act  of  May  18,  1916   (39  Stat.,  123,  157). 

It  will  not  be  necessary  here  to  analyze  separately 
or  even  discuss  extensively  the  provisions  of  each 
of  these  measures;  it  being  sufficient  to  point  out 
that  with  the  exception  of  the  last-mentioned  act 
they  are  all  of  general  application,  in  that  they  do 
not  relate  to  any  particular  reservation  or  tribe  of 
Indians.  Further,  that  under  these  statutes  and 
possibly  others,  title  to  or  a  right  of  way  over  In- 
dian lands,  either  tribal  or  allotted,  may  be  ac- 
quired for  various  purposes,  such  as  for  railroads, 
station  grounds,  pipe  lines,  reservoirs,  ditches, 
flumes,  telephone,  telegraph,  power  transmission 
lines,  etc.  Applicants  under  these  acts  must  con- 
form to  certain  requirements  some  of  which  are 
statutory  and  others  by  way  of  regulation,  as  in  all 
matters  of  this  kind  the  applications  are  subject  to 
approval  by  the  Secretary  of  the  Interior.  Compen- 
sation to  the  Indians  interested— whether  individual 
allottee  or  the  tribe  as  a  whole— is  usually  had  by 
way  of  "damages"  assessed  prior  to  final  action. 
For  illustrative  purposes  as  to  such  matters  but 
without  particular  regard  to  the  latter  point  see 
14  L.D.,  265;  20  L.D.,  154;  26  L.D.,  381;  27  L.D., 
421;  30  L.D.,  599;  32  L.D.,  178;  33  L.D.,  389  and 
563;  35  L.D.,  550;  36  L.D.,  135;  39  L.D.,  44;  40 
L.D.,  470;  42  L.D.,  562;  44  L.D.,  511;  and  45  L.D., 
563.  These  by  no  means  constitute  even  all  of  the 
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published  departmental  rulings  relating  to  such 
matters  but  they  are  ample  for  our  present  pur- 
poses. 

Taking  up  the  specific  questions  reproduced 
above,  discussing  these  inversely  and  considering 
the  last  two  jointly,  it  may  be  said  that  none  of  the 
statutes  listed  nor  any  other  act  of  Congress,  in 
express  terms,  repeals  that  provision  in  the  act  of 
March  3,  1901,  supra.  It  will  also  be  observed  that 
that  provision  does  not,  in  terms,  repeal  any  other 
statute.  As  repeals  by  implication  are  not  to  be 
favored  (235  U.S.,  422) ,  unless  these  several  statutes 
are  so  repugnant  to  the  provisions  of  the  act  of 
1901  referred  to,  or  present  such  an  irreconcilable 
conflict  therewith  that  effect  can  not  be  given  to 
each  then  it  must  be  held  that  the  provisions  of  the 
one  act  are  not  repealed  by  the  other.  I  do  not  find 
that  the  true  situation  here  impels  a  repeal  by 
implication.  Hence,  these  several  measures  are  to 
be  considered  together,  or  if  need  be,  independently 
of  each  other.  This  clarifies  the  matter  consider- 
ably. 

Applicants  desiring  needed  Indian  lands,  or 
rights  of  way  thereover,  for  various  public  purposes 
have  frequently  found  that  the  rights  sought  could 
the  more  readily  be  acquired  by  proper  negotiation 
through  this  Department  rather  than  through  the 
courts.  Uniformly  this  Department  has  seen  to  it 
that  the  interests  of  the  Indians  were  fully  pro- 
tected. In  some  cases  the  "damages"  assessed  by  way 
of  compensation  to  the  Indian  may  have  appeared 
somewhat  excessive,  as  ordinarily  viewed,  but  the 
Indian  has  always  received  the  benefit  of  the  doubt. 
In  given  instances  applicants  for  such  rights  may 
have  realized  this  and  in  some  cases  even  protested 
against  the  damages  levied  but  in  the  end  they  also 
realized  that  the  saving  in  time,  court  costs,  attor- 
neys' fees,  etc.,  frequently  more  than  offset  the 
difference  in  cost  to  themselves  had  they  proceeded 
by  condemnation  through  the  courts.  The  fact  re- 
mains, however,  that  allotted  Indian  lands  can  still 
be  condemned  for  public  purposes  where  necessary 
under  the  provisions  of  the  act  of  March  3,  1901, 
supra.  In  other  words,  the  remedy  resting  there  is 
simply  an  alternative  one  rather  than  a  concurrent 
or  an  exclusive  procedure.  Even  prior  to  the  act  of 
March  3,  1901,  this  Department  held  that  a  State 
could  condemn  allotted  Indian  lands  for  public 
purposes.  See  19  L.D.,  24.  Again,  the  provisions  of 
that  act  came  before  this  Department  in  1905  and 
in  an  opinion  dated  May  11,  1905  (unreported) 
the  then  Assistant  Attorney  General  for  this  De- 
partment held  that  under  the  provisions  of  that  act 
and  of  certain  statutes  of  the  State  of  Utah,  lands 
allotted  to  the  Indians  within  the  Uintah  Reserva- 
tion could  be  condemned  in  favor  of  persons  or 
corporations  desiring  to  acquire  rights  of  way  for 


canals,  ditches,  etc.  In  concluding  that  opinion  it 
was  said: 

These  quotations  from  the  law  of  Congress 
and  the  laws  of  the  State  answer  the  inquiry 
and  leave  no  room  for  discussion  or  argument. 
Indian  allotments  are  subject  to  be  condemned 
for  public  purposes  under  the  laws  of  the  State 
or  Territory  where  located,  before  the  issue  of 
final  patent,  to  the  same  extent  as  if  the  allot- 
tee held  the  fee  to  the  land.  The  use  of  the 
land  for  right  of  way  for  irrigating  ditches  is 
declared  by  the  law  of  Utah  to  be  a  public  use 
in  support  of  which  the  right  of  eminent  do- 
main may  be  exercised. 

Departmental  decisions  reported  subsequently  to 
the  foregoing  are  not  entirely  silent  in  the  matter. 
Thus,  in  35  L.D.,  648,  it  was  said   (syllabus)  : 

A  decree  of  condemnation  by  a  court  of 
competent  jurisdiction,  in  proceedings  under 
the  act  of  March  3,  1901,  which  provides  for 
condemnation  for  public  purposes  of  lands 
allotted  in  severalty  to  Indians,  has  the  effect 
to  vest  title  in  fee,  and  the  issuance  of  patent 
to  the  Indian  allottee  for  the  land  covered  by 
the  decree  is  not  necessary. 

The  ruling  had  in  the  latter  case  is  substantially 
dealt  with  also  in  42  L.D.,  4,  as  the  same  parties  in 
interest  and  the  same  subject  matter  were  involved. 
The  fact  that  the  power  company  there  concerned 
also  submitted  to  and  did  receive  from  Congress 
by  the  act  of  May  5,  1908  (35  Stat.,  100),  a  con- 
firmation of  its  title  to  the  lands  so  acquired  in  no 
way  detracts  from  the  fact  that  the  condemnation 
proceedings  had  in  the  first  instance  were  per- 
fectly legal,  sufficient,  and  proper.  The  additional 
legislation  by  Congress  simply  "made  assurance 
doubly  sure."  When  analyzed  the  last  mentioned 
act  merely  released  and  confirmed  unto  the  power 
company  the  interests  of  the  United  States  in  and 
to  the  lands  therein  described.  Those  lands  having 
previously  been  Indian  "trust  allotments,"  with 
the  legal  title  remaining  in  the  United  States, 
doubtless  the  power  company  preferred  to  have  of 
record  some  authenticated  extinguishment  of  the 
latter  title  also. 

After  mature  consideration  of  the  entire  subject 
matter  I  am  of  the  opinion  that  the  provisions  of 
the  act  of  March  3,  1901,  are  still  in  effect  and  that 
allotted  Indian  lands  may  still  be  condemned  for 
public  purposes.  This  brings  us  to  a  consideration 
of  the  question  first  presented,  as  to  what  consti- 
tutes "public  purposes." 

No   clear-cut   general   rule   concisely   defining   a 
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public  purpose  can  well  be  given.  Necessarily  this 
must  rest  to  a  large  extent  on  the  circumstances 
surrounding  each  particular  transaction.  Under  the 
right  of  eminent  domain  inherent  in  every  sov- 
ereign power,  lands  or  other  private  property 
needed  for  public  purposes  can  be  condemned 
(13  Cyc,  557) .  This  right  may  also  be  delegated  to 
others  and  the  legislative  body  may  designate  the 
public  purposes  to  which  such  property  can  be  ap- 
plied (Id.,  565-566) .  State  statutes  in  most  in- 
stances outline  in  part  at  least  the  purposes  for 
which  private  property  may  be  condemned,  but  it 
would  be  useless  here  to  attempt  to  cite  or  even 
classify  these  numerous  statutes.  Regard  must  be 
had,  of  course,  to  the  particular  State  in  mind  and 
the  purposes  desired  to  be  accomplished.  Again, 
where  statutes  sufficiently  broad  or  of  a  general 
nature  are  lacking  usually  special  enactments  are 
resorted  to.  At  times  and  under  given  conditions 
there  may  be  some  technical  difference  between 
and  sufficient  legal  authority  for  distinguishing  a 
"public  purpose"  from  a  "public  use"  but  ordi- 
narily these  two  terms  are  interchangeable.  Some 
text  writers  even  regard  them  as  synonymous.  Thus, 
in  Cyc,  Vol.   15,  page  581,  we  find: 

If  the  special  benefit  to  be  derived  from  the 
lands  sought  to  be  appropriated  is  wholly  for 
private  persons,  the  use  is  a  private  one,  and  is 
not  made  a  public  use  by  the  fact  that  the  pub- 
lic has  a  theoretical  right  to  use  it,  or  that  the 
public  will  receive  an  incidental  or  prospective 
benefit  therefrom.  And  on  the  other  hand  if 
the  use  is  in  fact  a  public  one  its  character  is 
not  changed  by  the  fact  that  the  control  of  the 
property  sought  to  be  taken  will  be  vested  in 
private  persons  or  private  corporations  who  are 
actuated  solely  by  motives  of  private  gain,  and 
that  the  private  purposes  will  be  thereby  in- 
cidentally served.  So  a  use  is  not  rendered  a 
private  one  by  the  mere  fact  that  a  part  or  even 
the  whole  of  the  cost  of  constructing  the  im- 
provement is  paid  by  individuals,  although 
such  individuals  are  the  persons  most  benefited 
by  the  improvement. 

While  the  foregoing  employs  the  terms  "private 
use"  and  "public  use,"  yet  if  we  substitute  for  those 
terms  "private  purposes"  and  "public  purposes"  the 
inevitable  conclusion  reached  will  be  the  same. 

In  his  presentation  of  this  matter  the  Commis- 
sioner of  Indian  Affairs  refers  to  two  particular 
local  issues,  one  in  the  State  of  Oklahoma  and  the 
other  in  Wisconsin.  The  former  refers  to  power- 
house sites  and  rights  of  way  for  electric  transmis- 
sion lines  on  and  across  lands  allotted  to  Indians 
of  the   Kickapoo   Tribe,    although    the    particular 


areas  desired  are  not  described.  It  is  further  stated 
that  the  statutes  of  Oklahoma  declare  the  furnish- 
ing of  electricity  to  be  a  public  purpose  and  that  a 
grant  of  the  power  of  eminent  domain  has  also 
been  had.  This  being  true,  I  see  no  reason  why 
condemnation  proceedings,  pursuant  to  the  act  of 
March  3,  1901,  supra,  would  not  lie  as  to  the  lands 
allotted  to  the  Kickapoos. 

With  reference  to  the  Wisconsin  matter  that  in- 
volves also  the  act  of  May  18,  1916  (39  Stat.,  123, 
157)  ,  supra,  which  provides  in  part: 

With  the  consent  of  the  Indians  of  the  Lac 
Court  Oreilles  Tribe,  to  be  obtained  in  such 
manner  as  the  Secretary  of  the  Interior  may  re- 
quire, flowage  rights  on  the  unallotted  tribal 
lands,  and  with  the  consent  of  the  allottee  or 
of  the  heirs,  of  any  deceased  allottee  and  under 
such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  prescribe,  flowage  rights  on 
any  allotted  lands  in  the  Lac  Court  Oreilles 
Reservation,  in  the  State  of  Wisconsin,  may  be 
leased  or  granted  for  storage-reservoir  purposes. 
The  tribe,  as  a  condition  to  giving  its  consent 
to  the  granting  or  leasing  of  flowage  rights  on 
tribal  lands,  and  any  allottee  or  the  heirs  of 
any  deceased  allottee,  as  a  condition  to  giving 
his  or  their  consent  to  the  leasing  or  granting 
of  flowage  rights  on  their  respective  allotments, 
may  determine,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  what  consideration  or 
rental  shall  be  received  for  such  flowage  rights, 
and  in  what  manner  and  for  what  purposes 
such  consideration  or  rental  shall  be  paid  or 
expended:  and  the  consideration  or  rental  shall 
be  paid  or  expended  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may 
prescribe.  [Italics  supplied.] 

The  Wisconsin-Minnesota  Light  and  Power  Com- 
pany is  now  negotiating  for  the  purchase  of  allotted 
Indian  lands  within  the  Lac  Court  Oreilles  Indian 
Reservation  pursuant  to  the  foregoing  statute,  it  be- 
ing intimated  that  if  the  rights  desired  are  not  so  ac- 
quired the  company  will  be  compelled  to  resort  to 
condemnation  proceedings  under  the  earlier  stat- 
ute of  March  3,  1901.  It  will  be  observed,  of  course, 
that  the  act  of  May  18,  1916,  deals  with  both  tribal 
and  allotted  lands  while  the  act  of  1901  applies 
only  to  "lands  allotted  in  severalty  to  Indians." 
Further,  that  the  act  of  1916  is  discretionary  to  the 
extent  that  the  land  may  be  leased  or  granted.  In 
other  words,  with  the  consent  of  the  parties  in  in- 
terest the  object  sought  to  be  accomplished  can  be 
attained,  if  desired,  by  way  of  leases  rather  than  an 
outright  purchase  or  by  the  more  arbitrary  method 
of   condemnation.    Should    the    Indians   here   con- 
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cerned,  or  any  one  of  them,  refuse  to  grant  the 
rights  sought  across  lands  allotted  in  severalty  I 
would  then  be  loath  to  hold  as  a  matter  of  law 
that  the  power  company  could  not  resort  to  the  act 
of  March  3,  1901,  and  by  condemnation  acquire 
the  lands  needed  to  serve  a  manifest  public  pur- 
pose. Frankly,  I  am  of  the  opinion  that  such  a  pro- 
ceeding could  be  had  as  I  do  not  see  wherein  the 
provisions  of  the  act  of  May  18,  1916,  operate  as  a 
repeal  by  way  of  implication  or  otherwise  of  the 
provisions  of  the  act  of  March  3,  1901,  supra. 

As  to  the  tribal  lands  involved,  I  find  no  act  of 
Congress  subjecting  lands  of  this  character  to  the 
operation  of  State  statutes  relating  to  condemna- 
tion. Hence,  should  the  Lac  Court  Oreille  Indians, 
as  a  tribe,  refuse  to  consent  to  the  use  of  tribal 
lands  for  the  purposes  indicated  in  the  act  of  May 
18,  1916,  then  it  would  seem  that  the  power  com- 
pany must  seek  relief  by  way  of  additional  legisla- 
tion through  Congress.  This  particular  angle  of  the 
matter  not  being  directly  in  controversy  here  is 
one  which  I  deem  it  unnecessary  to  exhaustively 
consider. 

Approved: 

F.  M.  Goodwin,  Assistant  Secretary. 

Status  of  Property  Purchased  with  Indian  Trust 
Funds 
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Indian    Lands — Allotment — Alienation — Mortgage — 
Payment — Trust  Funds 

The  proceeds  derived  from  sales  of  lands  allotted  to  In- 
dians with  restrictions  against  incumbrance  and  alienation 
are  impressed  with  a  trust  to  the  same  extent  as  were  the 
lands  before  the  sale. 

Indian   Lands — Alienation — Descent  and  Distribution — 
Secretary  of  the  Interior — Trust  Funds 

Lands  purchased  with  Indian  trust  funds  continue  to  be 
impressed  with  the  trust  as  originally  declared,  irrespective 
of  whether  the  purchased  property  was  previously  restricted 
or  unrestricted,  and  the  Secretary  of  the  Interior  is  clothed 
with  full  authority  to  determine  the  descent  thereof  to  the 
same  extent  as  he  is  with  respect  to  the  original  property 
from  the  sale  of  which  the  purchase  funds  were  derived. 

Indian  Lands — Trust  Funds — Taxation 

Property  purchased  with  Indian  trust  funds,  even  though 
unrestricted  prior  to  purchase,  is  exempt  from  taxation  until 
the   termination  of  the   trust   period. 

Booth,  Solicitor: 

There  has  been  referred  to  me  for  consideration, 
on  request  of  the  Commissioner  of  Indian  Affairs, 


a  question  submitted  by  the  superintendent  of 
Pawnee  Indian  Agency,  Oklahoma,  as  to  the  au- 
thority of  the  Department  to  determine  the  descent 
of  property  purchased  with  trust  funds  where  such 
property  was  previously  unrestricted  or  held  in  fee. 

The  superintendent  also  raises  the  question  as 
to  whether  unrestricted  property  purchased  for  an 
Indian  with  funds  held  in  trust  for  him  is  subject 
to  taxation  by  the  State. 

The  practice  of  the  Department  heretofore  has 
been  to  determine  the  heirs  of  deceased  Indians 
whose  property  is  of  the  character  of  that  referred 
to.  That  in  itself  constitutes  decision  of  the  Depart- 
ment as  to  its  authority  in  the  premises.  One  of  the 
recent  instances  in  which  the  Department  assumed 
jurisdiction  to  determine  the  heirs  was  that  of 
Charlie  Wilson,  deceased  Pawnee  Indian,  whose 
property  consisted  in  part  of  a  house  and  lot  in  the 
town  of  Pawnee,  Oklahoma,  purchased  with  funds 
to  the  credit  of  decedent,  there  being  inserted  in 
the  deed  to  such  property  a  condition  that  it  should 
not  be  alienated  or  incumbered  without  the  ap- 
proval of  the  Secretary  of  the  Interior.  This  prop- 
erty was  unrestricted  at  the  time  of  its  purchase  for 
the  Indian. 

The  power  to  insert  in  deeds  covering  property 
purchased  with  trust  funds  a  condition  that  the 
property  shall  not  be  alienated  or  incumbered 
without  the  approval  of  the  Secretary  of  the  In- 
terior; also  the  authority  of  the  Department  to  de- 
termine the  descent  of  the  purchased  property;  and 
as  to  whether  or  not  such  property  is  subejct  to 
taxation  are  all  allied  subjects. 

It  is  clearly  within  the  power  of  the  Secretary  of 
the  Interior  to  attach  conditions  to  sales  of  Indian 
allotted  lands  because  such  power  is  expressly  con- 
ferred in  acts  authorizing  such  sales;  that  is,  they 
are  to  be  made  subject  to  his  approval  and  on  such 
terms  and  conditions  and  under  such  regulations 
as  he  may  prescribe.  It  was  held  in  the  case  of 
United  States  v.  Thurston  County,  Nebraska,  et  al. 
(143  Fed.,  287)  that  the  proceeds  of  sales  of  allot- 
ted lands  are  held  in  trust  for  the  same  purposes  as 
were  the  lands;  that  no  change  of  form  of  property 
divests  it  of  the  trust;  and  that  the  substitute  takes 
the  nature  of  the  original  and  stands  charged  with 
the  same  trust.  From  this  situation  arose  the  prac- 
tice of  inserting  in  deeds  of  conveyance  covering 
property  purchased  for  an  Indian  with  trust  funds 
the  nonalienation  clause  referred  to,  which  is 
merely  a  continuation  over  the  new  property  of  the 
trust  declared  for  the  old  or  original  property.  For 
sanction  of  this  practice  see  13  Ops.  A.  A.  O,  109; 
Jackson  v.  Thompson  et  al.  (80  Pac,  454)  ;  and 
Beck  v.  Flournoy  Live-Stock  and  Real-Estate  Co. 
(65  Fed.,  30) . 

It  thus  being  established  that  lands  purchased 
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with  trust  funds  continue  under  the  trust  as  or- 
iginally declared  and  that  power  exists  to  insert  in 
deeds  covering  such  lands  a  condition  against  alien- 
ation and  incumbrance,  it  follows  that  upon  the 
death  of  an  Indian  for  whom  the  property  is  held 
in  trust  his  heirs  are  to  be  determined  by  the  De- 
partment the  same  as  in  the  case  of  the  original 
property  from  the  sale  of  which  the  purchase  funds 
are  derived.  Apparently  no  question  is  raised  as  to 
the  authority  of  the  Department  to  determine  the 
descent  of  property  purchased  with  trust  funds  de- 
rived from  the  sale  of  lands  previously  held  in  trust 
or  restricted.  The  question  submitted  has  reference 
to  lands  that  were  unrestricted  prior  to  purchase. 
The  theory  on  which  the  Department  and  the 
courts  have  proceeded  in  this  matter  is  that  prop- 
erty purchased  with  trust  funds  becomes  impressed 
with  the  trust  nature  of  the  purchase  money.  In 
this  view  it  can  make  no  difference  whether  the 
purchased  lands  are  restricted  or  unrestricted;  the 
authority  to  determine  heirs  is  coexistent  with  the 
continuation  of  the  trust.  By  the  act  of  June  25, 
1910  (36  Stat.,  855) ,  Congress  conferred  exclusive 
jurisdiction  upon  the  Secretary  of  the  Interior  to 
determine  the  heirs  of  deceased  Indian  allottees, 
and  this  power  extends  not  only  to  property  held 
in  trust  but  also  to  property  on  which  restricted  fee 
patents  have  issued,  under  legislation  providing 
for  "determining  the  heirs  of  deceased  Indian  allot- 
tees having  any  right,  title,  or  interest,  in  any  trust 
or  restricted  allotment,  under  regulations  pre- 
scribed by  the  Secretary  of  the  Interior."  (United 
States  v.  Boiuling  et  al,  256  U.S.,  484) . 

The  question  as  to  whether  lands  or  property  ac- 
quired with  the  proceeds  of  the  sales  of  allotted 
Indian  lands  are  subject  to  taxation  by  the  State 
is  one  fully  settled  by  both  departmental  and  court 
decisions  which  cover  the  purchase  on  behalf  of 
Indians  of  both  restricted  and  unrestricted  lands. 
The  general  rule  was  long  since  established  by  the 
Supreme  Court  in  the  case  of  McCulloch  v.  Mary- 
land (4  Wheat.,  315,  429)  that  "all  subjects  over 
which  the  sovereign  power  of  a  State  extends  are 
objects  of  taxation;  but  those  over  which  it  does 
not  extend,  are,  upon  the  soundest  principles,  ex- 
empt from  taxation."  See  also  cases  of  Van  Brocklin 
v.  State  of  Tennessee  (117  U.S.,  151)  and  United 
States  v.  Nashville  Railway  Company  (118  U.S., 
120). 

As  to  the  purchase  of  unrestricted  property  with 
trust  funds  it  was  held  in  Instructions  of  January 
2,   1914    (43  L.D.,  26,  29)  : 

*  *  *  The  question  is  whether,  in  the  pur- 
chase of  unrestricted  lands,  involving  as  it  does, 
lands  that  are  taxable,  such  lands  become  im- 
pressed with  the  trust  nature  of  the  purchase 


money  and  are,  thereafter,  exempt  from  taxa- 
tion so  long  as  the  trust  period  continues.  The 
fact  that  the  property  was  once  taxable  would 
seem  to  constitute  no  valid  distinction.  Under 
the  decisions  of  the  courts,  funds  derived  from 
the  sale  of  trust  lands  take  the  character  of  the 
lands  and  stand  charged  with  the  same  trust. 
It  is  not  seen  why  lands  purchased  with  trust 
funds  do  not  equally  take  the  character  of  the 
funds  and  also  stand  charged  with  the  same 
trust.  It  was  said  in  the  case  of  National  Bank 
of  Commerce  v.  Anderson,  147  Federal  Rep., 
87: 

"The  statute  provides  that  the  lands  may  be 
sold  with  the  consent  of  the  Secretary.  It  thus 
permits  a  change  in  form  of  the  trust  property 
from  land  to  money.  This  change  may  be  ef- 
fected only  with  the  consent  of  the  trustee 
represented  in  the  person  of  the  Secretary  of 
the  Interior.  No  citation  of  authority  is  needed 
to  sustain  the  general  doctrine  that  into  what- 
ever form  trust  property  be  converted,  it  con- 
tinues to  be  impressed  with  the  trust. 

#  #  #  #  * 

"The  property  being  held  in  trust  by  the 
United  States  for  a  period  which  had  not  yet 
expired  and  which  period  was  subject  to  fur- 
ther extension  by  the  President,  the  intention 
to  terminate  the  trust  must  be  found  to  be 
clearly  expressed  in  order  to  warrant  us  in 
holding  that  trust  does  not  follow  the  property 
in  its  changed  form." 

There  is  no  question  under  the  authorities 
that  the  power  of  the  Government  over  trust 
property  continues  until  the  expiration  of  the 
trust  period  regardless  of  the  form  of  such 
property,  unless  an  intention  has  been  express- 
ed to  relinquish  such  power. 

The  same  reasons  exist  against  the  aliena- 
tion of  unrestricted  land  purchased  with  trust 
funds  without  the  consent  and  approval  of  the 
Secretary  of  the  Interior  as  existed  in  respect 
to  the  original  allotment,  from  the  sale  of 
which  such  funds  are  derived.  The  land  so 
purchased  with  trust  funds  becomes  none  the 
less  an  instrumentality  employed  by  the  Gov- 
ernment for  the  benefit  of  the  Indian  than 
where  land  held  in  trust  is  purchased  and, 
hence  for  the  like  reason,  should  be  exempt 
from  taxation.  The  Indian  continues  in  the 
incompetent  class  and  is  entitled  to  the  same 
protection  and  supervision.  All  these  condi- 
tions are  imposed  on  the  theory  that  they  are 
for  the  best  interests  of  the  Indian  wards  of  the 
Government,  among  other  things  to  protect 
them  from  the  improvident  disposition  of  the 
lands  and  funds. 
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There  are  numerous  instances  in  which  the 
courts  have  ruled  that  unrestricted  property  pur- 
chased with  trust  funds  are  not  subject  to  taxation. 
Thus  in  the  case  of  United  States  v.  Net  Perce 
County,  Idaho,  et  al.  (267  Fed.  495) ,  which  involved 
the  purchase  of  property  in  the  town  of  Fort  Lap- 
wai,  it  was  held  that  the  property  was  not  subject  to 
taxation  by  the  State;  also  in  the  case  of  United 
States  v.  Yakima  County  et  al.  (274  Fed.,  115, 
syllabus)  : 

Where  an  Indian  allottee  of  the  Yakima 
tribe  in  Washington  died  before  the  expiration 
of  the  trust  period,  and  his  land  was  sold  by 
the  Secretary  of  the  Interior  under  Act  May 
29,  1908,  section  1  (Comp.  St.  Sec.  4224), 
which  authorizes  such  sale  and  the  use  of  the 
proceeds  during  the  trust  period  for  the  benefit 
of  the  heirs,  and  the  proceeds  were  invested  in 
other  lands,  the  conveyances  reciting  that  they 
could  not  be  disposed  of  or  incumbered  with- 
out the  consent  of  the  Commissioner  of  Indian 
Affairs,  such  substitute  lands  during  the  trust 
period   held  exempt   from   taxation. 

A  similar  ruling  was  made  by  the  United  States 
District  Court,  eastern  district  of  Washington,  in 
the  case  of  United  States  v.  Yakima  County,  De- 
cember 5,  1922,  involving  the  purchase  of  lots  in 
the  city  of  Toppenish,  Washington.  In  addition  to 
the  cases  hereinbefore  cited  see  Page  et  al.  v.  Pierce 
County  et  al.   (64  Pac,  891)  ;  United  States  v.  Law 

(250  Fed.,  218)  ;  United  States  v.  Chehalis  County 
et  al.  (217  Fed.,  281)  ;  United  States  v.  Pearson  et 
al.    (231   Fed.,  270)  ;    United  States  v.   Gray  et  al. 

(201  Fed.,  291)  ;  Ward  v.  Love  County  (253  U.S., 
17)  ;  Choate  v.  Trapp  (224  U.S.,  665)  ;  and  Morrow 
et  al.  v.  United  States   (243  Fed.,  854) . 

In  the  case  of  Page  v.  Pierce  County,  supra,  the 
court  after  referring  to  the  case  of  The  New  York 
Indians    (5  Wall.,  761),  said: 

Applying  the  doctrine  announced  in  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States  to  the  case  at  bar,  it  would  seem  reason- 
ably clear  that  the  lands  in  question  can  not 
be  taxed  by  the  State  so  long  as  the  Govern- 
ment has  an  interest  in  them  "either  legal  or 
equitable,"  or  is  even  charged  with  the  per- 
formance of  some  obligation  or  duty  respecting 
them. 

Referring  specifically  to  the  questions  submitted 
for  consideration  it  would  seem  clear  from  the  fore- 
going that  the  Department  has  full  authority  to 
determine  the  descent  of  property  purchased  with 
Indian  trust  funds,  whether  the  property  was  pre- 


viously restricted  or  unrestricted;  and  that  until 
the  trust  is  terminated  such  property  is  exempt 
from  taxation.  As  was  said  in  the  Instructions  (43 
L.D.,  26,  31)  : 

Congress  has  conferred  upon  the  Secretary  of 
the  Interior  authority  to  prescribe  regulations 
and  conditions  to  govern  the  sale  of  Indian 
allotted  lands  as  well  as  the  expenditure  of  the 
proceeds  which  implies  an  exclusion  of  all 
other  authority.  The  lands  and  proceeds  are 
held  by  the  Government  for  a  specified  period 
in  trust  for  the  Indians,  such  trust  being  an 
agency  for  the  exercise  of  a  Federal  power  and 
therefore  outside  the  province  of  State  author- 
ity. 

Approved: 

F.  M.  Goodwin,  Assistant  Secretary. 


Mining  Claims  in  the  Navajo  Indian  Reservation 
49  L.D  424  January  30,  1923} 

Indian    Lands — Navajo    Lands — Mining    Claim — Lease — ■ 
Officers— Waiver— Application 

Administrative  officers,  being  without  authority  to  alter  or 
amend  existing  law  or  to  waive  the  specific  requirement  of 
a  statute,  can  not  waive  that  requirement  in  section  26  of 
the  act  of  June  30,  1919,  which  provides  that  an  applicant 
for  a  lease  based  upon  a  mining  claim  on  Indian  lands  shall 
file  application  therefor  within  one  year  from  the  date  of 
location. 

Indian    Lands — Navajo    Lands — Mining    Claim — Lease — 
Officers — Survey 

Inasmuch  as  an  official  survey  of  a  mining  claim  located 
within  an  Indian  reservation  is  not  required  prior  to  ap- 
plication for  a  lease  based  thereon  under  the  act  of  June 
30,  1919,  delay  on  the  part  of  administrative  officers  in 
causing  a  survey  to  be  made,  or  in  furnishing  blank  forms 
of  lease,  can  not  be  pleaded  as  a  ground  for  failure  on  the 
part  of  the  applicant  to  comply  with  the  plain  requirements 
of  the  statute. 

Booth,  Solicitor: 

You  request  my  opinion  regarding  the  validity  of 
a  number  of  conflicting  lode  mining  claims  cover- 
ing deposits  of  metalliferous  minerals  in  certain 
lands  within  that  part  of  the  Navajo  Indian  Reser- 
vation, Arizona  and  New  Mexico,  lying  under 
the  immediate  supervision  of  the  San  Juan  Indian 
School  and  Agency. 

The  claims  in  question  were  filed  pursuant  to 
section    26    of   the    Indian    Appropriation   Act    of 


1  See   opinions    of    July    7,    1922    and    July    10.    1922    (49    L.D.,    420 
and  421). 
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June  30,  1919  (41  Stat.,  3,  31),  and  the  regulations 
promulgated  thereunder  (47  L.D.,  261)  as  amended 
(48  L.D.,  263  and  266).  The  act  referred  to  au- 
thorizes the  Secretary  of  the  Interior  to  declare 
what  unallotted  lands  within  Indian  reservations 
in  certain  western  States,  including  Arizona  and 
New  Mexico,  should  be  open  to  exploitation  for 
the  deposits  of  gold,  silver,  copper,  and  other  metal- 
liferous minerals,  and  to  lease  the  lands  containing 
deposits  of  this  kind  to  citizens  of  the  United 
States  or  to  any  association  or  corporation  organ- 
ized under  the  laws  of  any  State  or  Territory,  for 
terms  of  twenty  years,  with  certain  preferential 
rights  of  renewal.  After  providing  that  mining 
claims  on  such  lands  may  be  located  in  the  same 
manner  as  mining  claims  are  located  under  the 
general  mining  laws  of  the  United  States,  it  was 
further  provided  in  said  act: 

That  the  locators  of  all  such  mining  claims, 
or  their  heirs,  successors,  or  assigns,  shall  have 
a  preference  right  to  apply  to  the  Secretary  of 
the  Interior  for  a  lease,  under  the  terms  and 
conditions  of  this  section,  zuithin  one  year  after 
the  date  of  the  location  of  any  mining  claim, 
and  any  such  locator  who  shall  fail  to  apply 
for  a  lease  within  one  year  from  the  date  of 
location  shall  forfeit  all  rights  to  such  mining 
claim:  Provided  further,  That  duplicate  copies 
of  the  location  notice  shall  be  filed  within 
sixty  days  with  the  superintendent  in  charge 
of  the  reservation  on  which  the  mining  claim 
is  located,  and  that  application  for  a  lease  un- 
der this  section  may  be  filed  with  such  super- 
intendent for  transmission  through  official 
channels  to  the  Secretary  of  the  Interior. 
[Italics  supplied.] 

The  regulations  approved  September  16,  1919, 
as  amended  March  3,  1921  (47  L.D.,  261,  and  49 
L.D.,  263) ,  provide  in  part: 

3.  Should  valuable  metalliferous  minerals  be 
found  the  section  contemplates  the  location  of 
mining  claims  in  the  same  manner  as  mining 
claims  are  located  under  the  mining  laws  of 
the  United  States.  Should  the  locator  fail  to 
file  a  duplicate  copy  of  the  location  notice  with 
the  officer  in  charge  of  the  land  within  60  days 
or  fail  within  one  year  thereafter  to  make  ap- 
plication through  the  officer  in  charge  to  the 
Secretary  of  the  Interior  for  a  lease  of  the  land 
he  will  thereby  forfeit  all  preference  right  to  a 
lease.  Any  locator  who  fails  to  comply  with  the 
United  States  mining  laws  and  the  regulations 
of  the  General  Land  Office  prescribed  there- 


under as  to  the  location  of  mining  claims  will 

also  forfeit  all  preference  right  to  a  lease. 

#  #  #  #  * 

5.  *  *  *  Locations,  if  upon  surveyed  land, 
must  be  located  in  conformity  to  the  legal  sub- 
divisions of  the  survey.  If  made  upon  unsur- 
veyed  land  the  locations  must  be  marked  in  the 
same  manner  as  lode  locations,  but  shall  con- 
form as  nearly  as  practicable  to  what  would  be 
public  land  surveys  and  the  rectangular  sub- 
divisions  thereof. 

6.  Before  a  lease  will  be  granted  covering  a 
lode  mining  claim,  or  a  placer  claim,  on  un- 
surveyed  land,  it  will  be  necessary  for  the  lo- 
cator, at  his  expense,  to  have  the  claim  sur- 
veyed by  a  United  States  deputy  mineral  sur- 
veyor. The  survey  must  be  made  in  the  form 
and  manner  required  by  and  under  the  laws 
and  regulations  governing  the  survey  of  claims 
under  the  United  States  mining  laws,  applica- 
tion for  such  survey  to  be  made  to  the  United 
States  surveyor  general  for  the  State  wherein 
the  claim  is  located:  Provided,  That  where  a 
number  of  contiguous  claims  are  held  in  com- 
mon, the  survey  may  be  made  of  the  exterior 
boundaries  of  the  group  and  the  entire  group 
may  be  included  in  one  lease.  Two  copies  of 
the  plat  and  two  copies  of  the  field  notes  must 
be  filed  by  the  locator  with  his  lease. 

It  will  be  noted  that  the  regulations,  of  course, 
follow  the  statute  with  respect  to  requiring  appli- 
cants to  serve  duplicate  copies  of  the  notice  of  lo- 
cation on  the  superintendent  or  other  officer  in 
charge  of  the  particular  reservation  "within  60 
days"  from  the  date  of  location,  and  to  apply  for 
a  lease  within  one  year  from  the  date  of  such  lo- 
cation. In  other  words,  the  requirements  in  this  re- 
spect are  statutory  rather  than  by  way  of  regula- 
tion. 

The  facts  at  hand  in  connection  with  the  appli- 
cations presented  are  somewhat  involved  and  in  so 
far  as  shown  by  the  record  are  not  as  complete  as 
might  be  desired.  It  appears  therefrom,  however, 
that  during  April  and  May,  1920,  W.  F.  Hunter, 
Vernon  Dalton,  Biffle  M.  Morris,  and  Joseph  H. 
Harris  allege  location  of  the  claims  known  as  Ca- 
nary, North  Star,  North  Star  No.  2,  and  Valley 
View  Nos.  1  to  3  inclusive,  although  the  duplicate 
copies  of  notice  of  location  filed  with  the  super- 
intendent of  the  San  Juan  School  under  date  of 
May  4  and  May  31,  1920,  covering  these  claims,  are 
all  unsigned  and  undated.  Further,  that  by  a  signed 
notice  dated  November  15,  1920,  W.  F.  Hunter, 
B.  M.  Morris,  and  Vernon  Dalton  alleged  location 
of  the  North  Star  No.  4,  although  the  copy  of  the 
location  notice  in  this  case  was  not  filed  with  the 
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superintendent,  until  February  12,  1921.  Amended 
location  certificates  bearing  dates  of  July  24,  July 
26,  and  July  27,  1920,  covering  respectively  the 
Canary,  North  Star,  and  North  Star  No.  2  claims 
were  likewise  filed  with  said  superintendent  on 
February  12,  1921.  Each  of  these  latter  certificates 
were  also  signed  by  the  said  Hunter,  Morris,  and 
Dal  ton.  No  copy  of  a  notice  of  location  or  of  an 
amended  certificate  of  location  is  found  in  the 
record  covering  the  claims  known  as  North  Star 
No.  3  and  Valley  View  No.  4.  By  three  separate 
quitclaim  deeds,  all  dated  January  4,  1921,  V.  E. 
Dalton,  Biffle  M.  Morris,  and  W.  F.  Hunter  re- 
leased and  quitclaimed  unto  the  Carizo  Uranium 
Company,  a  corporation  organized  under  the  laws 
of  the  State  of  New  Mexico,  all  of  their  rights,  title, 
and  interest,  among  other  claims,  to  those  particu- 
lar locations  known  as  Canary,  North  Star,  North 
Star  Nos.  2,  3,  and  4,  and  Valley  View  Nos.  1  to  4 
inclusive.  Thereafter  the  Carizo  Uranium  Com- 
pany appears  as  the  party  applicant  for  a  lease 
covering  said  claims. 

In  a  brief  filed  by  said  company  in  support  of 
its  application  it  is  alleged  that  during  the  winter 
of  1920—1921  considerable  assessment  work  was 
done  by  it  and  by  its  predecessors  on  said  claims 
and  the  construction  of  a  wagon  road  to  the  prop- 
erties begun;  that  on  March  28,  1921,  it  applied  to 
one  Allison  L.  Kroeger,  United  States  mineral  sur- 
veyor, at  Durango,  Colorado,  to  have  an  official 
survey  made  of  said  claims,  but  that  because  of  the 
fact  that  these  claims  or  a  part  of  them  at  least  are 
in  the  State  of  Arizona  and  a  part  in  New  Mexico 
considerable  valuable  time  was  lost  in  obtaining 
proper  instructions  and  orders  pertaining  to  such 
surveys  to  the  deputy  mineral  surveyor  from  the 
offices  of  the  two  surveyor  generals,  one  at  Phoenix 
and  the  other  at  Santa  Fe;  that  during  the  progress 
of  the  field  work  it  became  necessary  to  relocate 
and  retrace  some  17  miles  of  the  boundary  line 
between  the  two  States  in  order  to  determine  the 
jurisdiction  of  the  respective  surveyor  generals; 
that  the  approved  field  notes  covering  the  mineral 
claims  applied  for  were  not  mailed  out  of  Phoenix, 
Arizona,  to  the  Carizo  Uranium  Company  at  Farm- 
ington,  New  Mexico,  until  April  13,  1922;  that  said 
approved  field  notes  were  not  received  by  said  com- 
pany until  April  18,  1922;  that  on  April  26,  1922, 
application  was  made  to  the  officer  in  charge  of  the 
San  Juan  Indian  Agency  for  blank  leases  to  fill  out 
in  accordance  with  the  field  notes  of  survey  and  the 
regulations  of  the  Department,  but  that,  that  offi- 
cer having  no  blanks  on  hand,  the  same  had  to  be 
requested  from  the  Commissioner  of  Indian  Affairs 
at  Washington;  that  the  desired  blanks  were  re- 
ceived on  May  10,  1922,  and  that  on  May  18,  1922, 
application  for  lease  was  duly  filed  with  the  officer 


in  charge  of  the  reservation.  In  urging  a  considera- 
tion of  its  application  on  the  merits  the  Carizo 
Uranium  Company  further  alleges  that  it  has  al- 
ways endeavored  in  good  faith  to  diligently  com- 
ply with  the  statute  and  the  regulations  of  this 
Department  relating  thereto  but  that  unavoidable 
delays  over  which  it  had  no  control,  especially  in 
connection  with  the  prosecution  of  the  survey  work 
in  the  field  and  in  obtaining  proper  blank  forms 
on  which  to  submit  its  application,  prevented  said 
company  from  perfecting  its  application  within  the 
time  required  by  the  statute;  that  it  construed  sec- 
tions 3  and  6  of  the  regulations  above  reproduced 
together,  under  the  assumption  that  an  official  sur- 
vey of  claims  of  this  character  must  precede  an 
application  for  lease  thereof. 

The  conflicting  or  adverse  claim  appears  as  the 
Syracuse  Lode,  located  May  6,  1922,  by  one  George 
O.  Williams.  A  copy  of  the  notice  of  location  cov- 
ering this  claim  was  duly  filed  with  the  superin- 
tendent May  8,  1922,  and  Mr.  Williams  has  also 
filed  application  for  lease  under  date  of  August  14, 
1922,  which  was  received  at  the  San  Juan  Indian 
School  on  August  15  of  that  year.  Reference  is  also 
made  in  the  correspondence  submitted  to  an  ap- 
plication by  Mr.  Williams  covering  claims  known 
as  the  Red  Wash  Group,  consisting  of  Red  Wash 
No.  1  and  Red  Wash  No.  2,  based  on  locations 
made  in  August,  1921,  by  Nephi  Johnson,  and  by 
Mr.  Johnson  assigned  to  the  said  Williams  on  May  8, 
1922.  No  copies  of  the  original  notice  of  location 
covering  the  two  claims  last  mentioned  are  found 
with  the  records  submitted  here.  From  an  exam- 
ination of  the  sketch  plat  covering  those  claims  it 
does  not  appear  that  there  is  any  conflict  on  the 
ground  with  the  claims  applied  for  by  the  Carizo 
Uranium  Company.  From  the  descriptive  matter 
relating  to  the  Red  Wash  Group  it  appears  that: 

From  the  monument  at  the  point  of  discov- 
ery and  location,  a  mineral  monument  erected 
for  the  Carizo  Uranium  Company  on  their 
most  southerly  group  of  claims  sometime  in 
1920,  lies  distant  about  one  mile.  [Italics  sup- 
plied.] 

When  we  test  the  validity  of  these  various  claims 
by  the  requirements  of  the  statute  I  am  of  the  opin- 
ion that  the  following  conclusions  must  be  reached: 

1.  The  application  for  lease  by  the  Carizo  Uran- 
ium Company,  covering  the  Canary,  North  Star, 
North  Star  Nos.  2,  3,  and  4,  and  Valley  View  Nos. 
1  to  4  inclusive,  must  be  rejected  because  such  ap- 
plication was  not  filed  within  one  year  from  the 
date  of  location  as  required  by  the  act  of  June  30, 
1919.  This  is  entirely  aside  from  the  further  fact 
that  the  record  at  hand  does  not  show  any  copy  of 
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the  notice  of  location  covering  the  North  Star  No. 
3  and  Valley  View  No.  4  as  having  been  filed  with 
the  superintendent  in  charge,  and  that  the  copy  of 
the  notice  covering  North  Star  No.  4  was  not  filed 
on  said  superintendent  until  after  the  60-day  period 
provided  by  law  had  expired.  In  itself  these  would 
be  sufficient  reasons  for  rejecting  the  application 
in  so  far  as  the  three  claims  last  mentioned  are 
concerned.  Administrative  officers  being  without 
power  to  alter  or  amend  existing  law  the  require- 
ments of  the  statute  in  this  respect  can  not  be 
waived. 

2.  The  application  by  George  O.  Williams,  cov- 
ering the  Syracuse  lode  claim,  comes  within  the 
statute  and  can  be  accepted  provided  the  applicant 
furnishes  copies  of  the  plat  of  survey,  field  notes, 
bond,  and  other  data  called  for  by  the  regulations. 

3.  The  application  of  George  O.  Williams,  cov- 
ering the  Red  Wash  Group,  must  be  rejected  for 
the  reason  that  copies  of  the  notice  of  location 
covering  those  claims  were  not  filed  with  the  super- 
intendent within  60  days  from  the  date  of  location 
as  required  by  law. 

4.  In  the  absence  of  adverse  intervening  rights 
applicants  whose  claims  have  been  rejected  for 
failure  to  comply  with  the  statutes  may  initiate 
proceedings  de  nevo  for  the  same  lands  by  filing 
new  copies  of  notice  of  location  and  otherwise  com- 
plying with  the  law.  This  is  in  accordance  with  my 
prior  opinion  of  July  7,  1922    (49  L.D.,  420)  . 

Approved: 

F.  M.  Goodwin,  Assistant  Secretary. 


Ft.  Hall— Lands  for  Reservoir 

IM-5386  June  19,  1923. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  in  the  matter  of 
a  proposed  reservoir  for  reclamation  purposes  cov- 
ering certain  lands  known  as  the  "Fort  Hall  Bot- 
toms," within  the  Fort  Hall  Indian  Reservation, 
Idaho. 

The  reservation  referred  to  was  created,  origi- 
nally, pursuant  to  the  treaty  of  July  3,  1868  (15 
Stat.,  673)  ,  with  the  Shoshone  and  Bannock  Tribes. 
Article  XI  of  that  treaty  reads: 

"No  treaty  for  the  cession  of  any  portion  of 
the  reservation  herein  described  which  may 
be  held  in  common  shall  be  of  any  force  or 


validity  as  against  the  said  Indians,  unless  ex- 
ecuted and  signed  by  at  least  a  majority  of  all 
the  adult  male  Indians  occupying  or  interested 
in  the  same;  and  no  cession  by  the  tribe  shall 
be  understood  or  construed  in  such  manner  as 
to  deprive  without  his  consent  any  individual 
member  of  the  tribe  of  his  right  to  any  tract  of 
land  selected  by  him,  as  provided  in  Article 
VI,  of  this  treaty." 

Subsequently,  by  agreements  with  these  Indians 
dated  July  18,  1881,  and  May  27,  1887,  ratified  re- 
spectively by  the  acts  of  July  3,  1882  (22  Stat.,  148) , 
and  September  1,  1888  (25  Stat.,  452) ,  the  Indians 
agreed  to  cede  certain  strips  of  land  through  their 
reservation  desired  as  rights  of  way  by  the  Utah 
and  Northern  Railroad  Company  (now  the  Oregon 
short  line)  together  with  sufficient  areas  at  Poca- 
tello  and  other  points  for  station  ground  and  town- 
site  purposes.  By  a  later  agreement  ratified  by  the 
act  of  February  23,  1889  (25  Stat.,  687) ,  the  Indians 
ceded  a  large  part  of  their  reservation  to  the  United 
States  and  provided  for  allotments  in  severalty 
within  the  diminished  reservation.  Again,  by  agree- 
ment dated  February  5,  1898,  ratified  by  the  act  of 
June  6,  1900  (31  Stat.,  672) ,  the  Indians  ceded  still 
another  part  of  their  original  reserve.  These  later 
agreements  have  no  material  bearing  on  the  ques- 
tion now  here  other  than  to  show  that  in  these 
subsequent  appropriations  of  their  domain  for  pub- 
lic and  other  purposes  the  wishes  of  the  Indians 
were  respected  and  their  nominal  consent  at  least 
obtained. 

Aside  from  annual  appropriations  by  Congress 
for  the  benefit  of  these  Indians,  including  expendi- 
tures authorized  for  irrigation  works,  the  situation, 
legislatively  speaking,  remained  thus  until  April  4, 
1910,  when  Congress  by  act  of  that  date,  36  Stat. 
269-274-5,  after  appropriating  $100,000  for  con- 
tinuing the  construction  of  irrigation  works  for  the 
benefit  of  the  Indians,  authorized  the  Secretary  of 
the  Interior  to 

"set  aside  and  reserve  certain  lands  in  the 
western  part  of  the  Fort  Hall  Indian  Reserva- 
tion, lying  between  the  Snake  River  and  the 
Port  Neuf  River,  in  ranges  thirty-two  and 
thirty-three  east  of  the  Boise  meridian  known 
as  the  'Fort  Hall  Bottoms,'  for  the  use  in  com- 
mon of  the  Indians  for  grazing  purposes." 

By  the  subsequent  act  of  March  4,  1911  (36  Stat., 
1058—1063),  however,  the  Secretary  was  further 
authorized  to  make  allotments  in  severalty  within 
the  Fort  Hall  Bottoms  to  those  Indians  who  had 
occupied  and  erected  valuable  improvements 
therein.  Under  these  more  recent  legislative  author- 
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ities  some  340,000  acres  have  been  allowed  to  In- 
dians of  the  Fort  Hall  Reservation  and  some  37,210 
acres,  known  as  the  Fort  Hall  Bottoms,  set  aside  as 
a  grazing  reserve  for  use  of  the  Indians  in  common. 
Within  the  latter  area,  however,  946.93  acres  have 
been  allotted  to  some  15  Indians. 

It  is  now  proposed  to  appropriate  some  35,000 
acres— practically  the  entire  remaining  Fort  Hall 
Bottoms— as  a  reservoir  site,  known  as  the  American 
Falls  Reservoir,  the  waters  from  which  will  be  used 
partly  if  not  largely  in  supplying  lands  in  white 
(private)  ownership  under  the  Minikado  and  Twin 
Falls  Reclamation  Projects,  Idaho,  which  projects 
are  now  being  supplied  in  part  with  stored  waters, 
through  the  Snake  River,  from  a  reservoir  at  Jack- 
son Lake,  Wyoming.  Substituting  American  Falls 
reservoired-water  for  use  on  the  lands  below  will  re- 
lease for  similar  use  elsewhere  at  a  higher  elevation 
an  equal  quantity  of  water  from  Jackson  Lake.  By 
way  of  compensating  the  Indians  of  the  Fort  Hall 
Reservation  for  their  lands  so  appropriated  it  is 
proposed  to  accord  them  a  fixed,  definite  water 
right  mainly  in  the  stored  waters  of  Jackson  Lake 
but  partly  also  in  the  American  Falls  Reservoir; 
such  value  to  be  determined  by  appraisement  of 
their  lands  so  taken  and  offsetting  this  by  an  esti- 
mated value  of  the  water  rights  to  be  given  in  re- 
turn therefor.  The  water  so  made  available  to  the 
Indians  can  be  used  in  the  irrigation  of  their  lands 
now  being  supplied  through  the  present  Fort  Hall 
irrigation  system  and  also  for  supplying  water  to  a 
large  part  of  that  aggregate  area  allotted  in  sever- 
alty to  individual  members  of  this  tribe  as  grazing 
lands  (160  acres  to  each  of  some  1,863  allottees,  the 
entire  acreage,  however,  possibly  not  coming  within 
the  contemplated  project)  . 

I  understand  that  the  Indians  are  opposed  to 
such  use  of  their  lands,  chiefly  because  they  already 
have  a  water  supply  sufficient  for  the  irrigation  of 
the  areas  allotted  to  them  as  irrigable  lands— 40 
acres  to  each  allottee  whose  consort  is  (was)  dead 
and  20  acres  to  each  other  member  of  the  tribe— 
and  also  because  the  Fort  Hall  Bottoms,  at  times, 
are  subject  to  overflow  or  at  least  are  sub-irrigated 
to  such  an  extent  as  to  afford  an  excellent  crop  of 
native  or  wild  hay  which  the  Indians  use  to  con- 
siderable advantage  for  pasturage  purposes  and 
from  which  they  annually  cut  considerable  quanti- 
ties of  hay  for  winter  forage  and  for  sale  for  local 
consumption.  Numerous  large  springs  scattered 
through  these  Bottoms  annually  yield  an  average 
flow  of  about  600  cubic  feet  of  pure  water  per 
second.  Considerable  game,  wild  fowl,  etc.,  also 
abound  in  the  marshes  there.  This  being  the  early 
habitat  of  these  Indians,  naturally,  for  sentimen- 
tal reasons  they  also  are  reluctant  to  part  with  prac- 
tically the  last  remnant  of  their  ancestral  tribal 
domain  for  an  invisible  and  doubtless  to  them  in- 


tangible asset  even  though  the  latter  may  be  of 
substantial  intrinsic  value. 

The  real  question  at  issue,  therefore,  is  whether 
administrative  officers  of  this  Department  have 
sufficient  authority  under  existing  laws  to  thus  ap- 
propriate the  lands  of  the  Indians  without  their 
consent  or  is  additional  legislation  required.  Such 
authority,  if  it  exists  at  all,  is  to  be  found  in  sun- 
dry acts  referred  to  below  which  in  no  way  relates 
specifically  to  the  Fort  Hall  Indian  Reservation  or 
to  the  Fort  Hall  Indians.  The  reclamation  act  of 
June  17,  1902  (32  Stat.,  388),  outlines  a  compre- 
hensive scheme  for  reclaiming  arid  lands  in  certain 
western  States  (and  Territories  therein  referred  to, 
including  the  State  of  Idaho.  Section  7  of  that  act 
reads: 

"That  where  in  carrying  out  the  provisions 
of  this  act  it  becomes  necessary  to  acquire  any 
rights  or  property,  the  Secretary  of  the  Interior 
is  hereby  authorized  to  acquire  the  same  for 
the  United  States,  by  purchase  or  by  condem- 
nation under  judicial  process,  and  to  pay  from 
the  reclamation  fund  the  sums  which  may  be 
needed  for  that  purpose,  and  it  shall  be  the 
duty  of  the  Attorney  General  of  the  United 
States  upon  every  application  of  the  Secretary 
of  the  Interior,  under  this  act,  to  cause  pro- 
ceedings to  be  commenced  for  condemnation 
within  thirty  days  from  the  receipt  of  the  ap- 
plication at  the  Department  of  Justice." 

Purchase,  of  course,  implies  voluntary  consent  on 
the  part  of  the  owner  to  sell,  condemnation  being 
the  more  arbitrary  method  of  acquiring  title  with- 
out such  consent.  The  proposition  now  here,  how- 
ever, as  I  see  it,  contemplates  neither  of  these.  Sec- 
tions 13  and  14  of  the  act  of  June  25,  1910  (36 
Stat.  855,  858)  ,  provide: 

"Section  13.  That  the  Secretary  of  the  Inte- 
rior, be  and  he  is  hereby,  authorized,  in  his 
discretion,  to  reserve  from  location,  entry,  sale, 
allotment,  or  other  appropriation  any  lands 
within  any  Indian  reservation,  valuable  for 
power  or  reservoir  sites,  or  which  may  be  neces- 
sary for  use  in  connection  with  any  irrigation 
project  heretofore  or  hereafter  to  be  author- 
ized by  Congress:  Provided,  That  if  no  irriga- 
tion project  shall  be  authorized  prior  to  the 
opening  of  any  Indian  reservation  containing 
such  power  or  reservoir  sites  the  Secretary  of 
the  Interior  may,  in  his  discretion,  reserve  such 
sites  pending  future  legislation  by  Congress  for 
their  disposition,  and  he  shall  report  to  Con- 
gress all  reservations  made  in  conformity  with 
this  Act. 
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"Section  14.  That  the  Secretary  of  the  Inte- 
rior, after  notice  and  hearing,  is  hereby  author- 
ized to  cancel  trust  patents  issued  to  Indian 
allottees  for  allotments  within  any  power  or 
reservoir  site  and  for  allotments  or  such  por- 
tions of  allotments  as  are  located  upon  or  in- 
clude lands  set  aside,  reserved,  or  required 
within  any  Indian  reservation  for  irrigation 
purposes  under  authority  of  Congress:  Pro- 
vided, That  any  Indian  allottee  whose  allot- 
ment shall  be  cancelled  shall  be  reimbursed 
for  all  improvements  on  his  canceled  allot- 
ment, out  of  any  moneys  available  for  the  con- 
struction of  the  irrigation  project  for  which 
the  said  power  or  reservoir  site  may  be  set 
aside:  Provided  further,  That  any  Indian  al- 
lottee whose  allotment,  or  part  thereof,  is  so 
canceled  shall  be  allotted  land  of  equal  value 
within  the  area  subject  to  irrigation  by  any 
such  project." 

It  will  be  noted  that  enactment  of  the  latter 
statute,  of  general  application  in  so  far  as  Indian 
lands  are  concerned,  came  within  a  comparatively 
few  days  after  the  act  of  April  4,  1910,  by  which  the 
Secretary  of  the  Interior  was  expressly  authorized 
to  set  apart  the  Fort  Hall  Bottoms  as  a  grazing  re- 
serve for  the  Indians.  Further,  that  section  13  of 
the  act  of  June  25,  1910,  which  deals  with  tribal 
rather  than  individual  allotted  lands,  undoubtedly 
contemplates  that  the  areas  withdrawn  from  loca- 
tion, entry,  sales,  allotment,  or  other  appropriation 
are  made  subject  to  additional  legislation  by  Con- 
gress, and  I  find  no  subsequent  legislation  specifi- 
cally dealing  with  the  area  so  withdrawn  at  Fort 
Hall.  The  temporary  withdrawal  by  your  prede- 
cessor of  the  lands  within  the  Fort  Hall  Bottoms 
for  use  in  connection  with  the  American  Falls  Res- 
ervoir necessarily  was  contingent  on  subsequent 
legislation  by  Congress,  and  that  was  the  under- 
standing of  the  Indian  Bureau  at  the  time  of  its 
concurrence  in  the  then  contemplated  withdrawal 
for  reservoir  purposes. 

About  the  plenary  power  of  Congress  over  the 
subject  matter  there  can  be  no  doubt  even  to  the 
extent  of  abrogating  or  ignoring  that  expressed 
provision  in  the  early  treaty  with  these  Indians 
to  the  effect  that  no  cession  of  their  tribal  lands 
should  be  of  any  force  or  validity  unless  agreed  to 
by  them.  That  power,  however,  rests  exclusively 
with  Congress  and  is  not  lodged  in  any  adminis- 
trative officer  of  the  Government.  This,  coupled 
with  the  further  fact  that  Congress  has  heretofore 
indicated  the  disposal  to  be  made  of  the  lands 
within  the  Fort  Hall  Bottoms  leads  me  to  conclude 
that  additional  legislation  is  necessary. 

My  attention  has  been  directed  to  the  case  of 
Henkcl  v.   United  States    (237  U.S.,  43) ,  as  being 


applicable  or  analogous.  The  situation  there,  how- 
ever, turned  on  an  essentially  different  basis.  In 
that  case  the  area  desired  for  reservoir  purposes,  or 
a  part  of  it  at  least,  had  been  selected  in  allotment 
by  individual  members  of  the  Blackfeet  Tribe;  but 
such  selections  had  not  been  patented  or  even  ap- 
proved to  them.  The  Government,  however,  ne- 
gotiated with  the  heads  of  the  Henkel  family  pay- 
ing them  the  sum  of  $7,500  for  a  relinquishment  of 
all  their  right,  title,  and  interest  in  and  to  the  areas 
so  claimed,  including  the  improvements  thereon, 
this  being  a  very  liberal  allowance  in  favor  of  the 
Indians.  Thereafter  the  Henkels  attempted  to  re- 
pudiate the  transaction  by  alleging  that  no  statute 
of  the  United  States  had  conferred  authority  on 
its  officers  to  thus  acquire  the  lands  desired  and 
for  the  further  reason  that  the  "relinquishment"  in 
favor  of  the  Government  on  behalf  of  the  minor 
members  of  the  Henkel  family  has  been  executed 
by  their  parents  as  natural  guardians  rather  than 
by  a  duly  appointed  legal  guardian  and  therefore 
such  relinquishment  was  void.  The  court,  however, 
found  in  effect  that  the  Government  had  dealt 
fairly  by  the  Indians  in  the  matter  (page  50)  and 
also  upheld  the  validity  of  the  relinquishment  so 
made  in  behalf  of  the  minors   (page  52) . 

In  a  somewhat  similar  case  involving  lands  also 
within  the  Blackfeet  Indian  Reservation  desired  by 
the  Reclamation  Service  for  use  in  connection  with 
its  projects  there,  the  United  States  District  Court 
for  the  district  of  Montana  denied  authority  in  the 
Secretary  of  the  Interior  to  withhold  from  allot- 
ment the  lands  needed  for  reservoir  purposes.  See 
the  case  of  David  La  Breche  and  George  W.  Cook  v. 
United  States,  Equity  No.  1069,  decided  April  2, 
1914;  unreported  (unfortunately  for  reference  pur- 
poses at  least)  .  Thereafter  the  lands  were  formally 
patented  to  the  claimants  and  later  they  were  paid 
some  $16,500  for  the  improvements  thereon.  Under 
the  subsequent  act  of  April  1,  1920  (41  Stat.,  549)  . 
the  two  Indians  mentioned  were  paid  an  additional 
consideration  exceeding  $5,000  for  the  value  of  the 
lands  within  that  reservoir  site. 

I  do  not  regard  either  of  these  two  cases  as  con- 
trolling, however,  in  that  they  deal  with  individual 
rather  than  tribal  property  rights,  but  for  the 
reasons  herein  above  given  I  am  of  the  opinion  that 
the  power  resting  in  the  Secretary  of  the  Interior 
under  section  13  of  the  act  of  June  25,  1910,  supra, 
is  merely  to  withhold  from  allotment,  sale,  or  other 
disposition,  pending  further  legislation  by  Con- 
gress, the  lands  within  any  Indian  Reservation  re- 
quired  for  reservoir  purposes. 


John  H.  Edwards, 

Solicitor. 


Approved: 

Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

Reference  is  made  to  memorandum  of  October 
13,  1923,  by  Administrative  Assistant  Burlew,  re- 
questing my  opinion  as  to  the  legality  of  projects 
managers  of  reclamation  projects  acquiring  owner- 
ship of  farms  on  the  projects  under  their  super- 
vision. 

Where  lands  are  in  private  ownership,  I  know  of 
no  statute  which  would  prevent  a  project  manager 
from  acquiring  title  to  same.  If  it  be  deemed  good 
policy  to  forbid  such  practice  as  conducive  to  favor- 
itism in  the  distribution  of  water  or  unfair  ad- 
vantage in  other  respects,  it  appears  to  me  that  it 
is  within  the  supervisory  power  of  the  Secretary  of 
the  Interior  to  forbid  it  by  appropriate  regulation. 

In  respect  to  the  question  of  entering  Govern- 
ment lands,  there  is  a  provision  of  law  applicable 
to  employees  of  the  General  Land  Office.  This  is 
found  in  section  452  United  States  Revised  Statutes 
which  provides: 

"The  officers,  clerks  and  employees  in  the 
General  Land  Office  are  prohibited  from  di- 
rectly or  indirectly  purchasing  or  becoming 
interested  in  the  purchase  of  any  of  the  public 
land;  and  any  person  who  violates  this  section 
shall  forthwith  be  removed  from  his  office." 

Similar  provisions  were  contained  in  the  early 
act  of  April  25,  1812  (2  Stat.,  716),  which  estab- 
lished the  General  Land  Office  as  a  Bureau  in  the 
Treasury  Department,  and  the  act  of  July  4,  1836 
(5  Stat.,  107) ,  which  reorganized  the  General  Land 
Office. 

It  has  been  held  that  this  inhibition  applies  not 
only  to  employees  in  the  General  Land  Office 
proper  stationed  at  Washington  but  also  to  em- 
ployees in  all  branches  in  that  office  serving  in  the 
field,  in  local  land  offices,  or  in  the  offices  of  sur- 
veyors general.  In  10  L.D.,  at  page  99  it  was  said: 

"The  object  of  Sec.  452  was  evidently  to  re- 
move from  the  persons  designated  the  tempta- 
tion and  the  power  by  virtue  of  the  opportuni- 
ties afforded  them  by  their  employment  to  per- 
petuate frauds  and  obtain  an  undue  advantage 
in  securing  public  lands  over  the  general  pub- 
lic by  means  of  their  earlier  and  readier  access 


to  the  records  relating  to  the  disposal  of,  and 
containing  valuable  information  as  to,  such 
lands.  Officers,  clerks  and  employees  in  the 
offices  of  surveyors-general  fall  clearly  within 
the  mischief  contemplated  by  the  statute,  and 
the  reason  of  the  law  applies  to  them  with 
equally  as  such  force  as  to  those  in  the  central 
office  at  Washington.  Statutes  and  regulations 
of  this  kind  are  based  upon  grounds  of  sound 
public  policy  and  their  strict  enforcement  is 
essential  to  the  good  of  the  public  service." 

Opportunities  for  mischief  similar  to  that  in- 
tended to  be  remedied  by  this  legislation  may  exist 
to  some  extent  in  the  Bureau  of  Reclamation,  the 
Office  of  Indian  Affairs  and  in  the  Forest  Service, 
for  these  offices  are  all  concerned  in  various  ways 
with  the  disposal  of  public  lands.  However,  I  am  of 
opinion  that  the  rules  of  statutory  construction 
would  not  justify  the  interpretation  that  the  law 
mentioned  has  application  to  these  respective 
offices. 

I  understand  that  this  matter  is  governed  by 
regulation  in  the  Forest  Service.  This  Department 
has  by  regulation  of  June  29,  1909,  forbidden  em- 
ployees of  the  Indian  Service,  to  enter  public  lands 
which  are  subject  to  disposal  for  the  benefit  of  In- 
dians, or  which  were  acquired  from  Indians.  There 
are  also  certain  regulations  by  this  Department 
concerning  the  holding  of  property  by  reclamation 
employees  in  reclamation  projects.  The  Reclama- 
tion Manual  (Volume  1  page  45-46)  contains  the 
following: 

"Land  ownership  by  employees.— During  the 
time  of  survey,  examination,  or  preliminary 
study  of  a  project  it  is  not  permissible  for  an 
employee  of  the  Reclamation  Service  to  be- 
come directly  or  indirectly  interested  in  the 
lands  or  region  under  survey. 

After  a  project  has  been  determined  upon 
and  contracts  let  it  is  permissible  for  an  em- 
ployee of  the  service  to  purchase  land  for  a 
home  to  be  occupied  by  himself  and  his  im- 
mediate family.  This  permission,  however,  does 
not  extend  to  buying  and  selling  as  a  dealer  or 
speculator,  but  the  intent  must  be  merely  to 
establish  a  home  in  good  faith.  (Regulations, 
June  24,  1905) . 

Speculation  in  lands  or  loans  or  investments 
in  connection  with  the  same,  except  as  herein 
allowed  are  strictly  prohibited.  Employees  are 
in  nearly  all  cases  subject  to  transfer  from  one 
project  or  office  to  another  as  the  interests  of 
the  service  may  require.  Any  interest  which 
employees  may  secure  in  a  project  will  not  be 
permitted  to  interfere  with  a  transfer  required 
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by  the  interests  of  the  service.  Any  employee 
acquiring  interest  in  land  under  a  project  does 
so  entirely  at  his  own  risk,  with  the  under- 
standing that  such  interest  shall  not  interfere 
with  such  transfers  as  may  be  found  desirable. 
(Order  of  September,  1909). 

No  superintendent  of  irrigation,  engineer,  or 
other  officer  or  employee  in  responsible  charge 
of  a  reclamation  project  or  unit  of  project  will 
be  permitted  to  acquire  any  interest  in  prop- 
erty within  that  project.  This  prohibition  does 
not  extend  to  laborers  or  assistants  whose  du- 
ties are  confined  to  carrying  out  instructions 
given  by  chiefs  but  only  to  such  men  as  initiate 
and  put  into  effect  those  matters  which  are  left 
to  judgment  and  discretion.  Rights  initiated 
under  the  order  of  September,  1909,  and  prior 
to  the  date  of  this  present  order  will  be  recog- 
nized as  being  within  the  scope  of  the  said  or- 
iginal order.    (Order  of  April   11,   1912)." 

The  order  of  April  11,  1912,  above  quoted  seems 
to  be  sufficiently  broad  to  forbid  a  project  manager 
from  acquiring  any  interest  in  land,  either  public 
or  private,  within  the  project  over  which  he  has 
jurisdiction.  Any  violation  of  this  order  would  sub- 
ject the  employee  to  disciplinary  action  as  an  em- 
ployee, even  though  it  would  not  perhaps  serve  to 
make  the  transaction  illegal,  as  being  in  conflict 
with  statutory  law. 

John  H.  Edwards, 

Solicitor. 
Approved:  November  5,   1923. 
E.  C.  Finney,  First  Assistant  Secretary. 

Indian  Custom  Marriage 
M-11291.  November  28,  1923. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  the  validity 
of  a  marriage  by  Indian  custom  in  the  Five  Civil- 
ized Tribes,  Oklahoma;  this  question  being  pre- 
sented in  connection  with  a  determination  of  the 
heirs  of  Wallace  Capy,  a  deceased  member  of  the 
Chickasaw  Tribe. 

The  exclusive  jurisdiction  resting  in  the  Secretary 
of  the  Interior  to  determine  the  heirs  of  deceased 
Indian  allottees  does  not  extend  to  the  Five  Civil- 
ized Tribes  nor  to  the  Osage  Indians  in  Oklahoma. 
See  the  act  of  May  8,  1906  (34  Stat.,  182-3)  ;  June 
25,  1910  (36  Stat.,  855-6)  ;  February  14,  1913  (37 
Stat.,  678-9.) 


Determination  of  the  heirs  of  deceased  members 
of  the  Five  Civilized  Tribes  rests  with  the  local 
courts,  as  to  which  see  section  2  of  the  act  of  April 
28,  1904  (33  Stat.,  573) ,  sections  2,  6,  and  9  of  the 
act  of  May  27,  1908  (35  Stat.,  312) ,  and  the  act  of 
June  14,  1918   (40  Stat.,  606). 

The  issue  presented  not  being  one  even  primarily 
recognizable  by  this  Department,  I  express  no  opin- 
ion on  the  question  submitted  other  than  to  ob- 
serve that  the  Supreme  Court  of  the  United  States 
has  held  that  a  common  law  marriage  and  a  mar- 
riage by  Indian  custom  are  equivalent.  See  Carney 
v.  Chapman    (247  U.S.,  102-3) . 


Solicitor. 


Approved: 

Assistant  Secretary. 


Quapaw— Mining  Lease 

M-11108  December  4,  1923. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.   Secretary: 

You  request  my  opinion  in  the  matter  of  the 
validity  of  certain  mining  leases  covering  the  allot- 
ments of  Ta-mee-heh  Quapaw,  Quapaw  allottee 
No.  157,  the  lands  involved  being  described  as 
the  NEVS  and  the  NE'4  of  the  SEV4,  Sec.  36,  T. 
29  N.,  R.  22  E.,  I.  M.,  Oklahoma,  200  acres. 

Before  discussing  the  material  instruments  affect- 
ing these  lands  as  shown  by  the  record,  it  may  be 
well  to  revert  to  the  legislation  on  which  these  in- 
struments are  founded.  By  an  item  in  the  Indian 
appropriation  act  of  June  10,  1896  (29  Stat.,  321- 
330)  ,  allottees  at  the  Quapaw  agency  were  author- 
ized to  lease  their  restricted  lands  for  a  term  not 
exceeding  five  years  for  mining  purposes.  It  was 
also  required  that  all  deeds  and  other  instruments 
in  writing  pertaining  to  real  estate  at  the  Quapaw 
agency  should  be  recorded  at  Miami,  Indian  Terri- 
tory, now  Oklahoma.  This  was  followed  the  suc- 
ceeding year,  however,  by  an  item  in  the  Indian 
appropriation  act  of  June  7,  1897  (30  Stat.,  62-72) , 
the  material  provisions  of  which  read: 

"That  the  allottees  of  land  within  the  limits 
of  the  Quapaw  Agency,  Indian  Territory,  are 
hereby  authorized  to  lease  their  lands,  or  any 
part  thereof,  for  a  term  not  exceeding  three 
years,  for  farming  or  grazing  purposes,  or  ten 
years  for  mining  or  business  purposes.  *  *  * 
Provided:  That  whenever  it  shall  be  made  to 
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appear  to  the  Secretary  of  the  Interior  that,  by 
reason  of  age  or  disability,  any  such  allottee 
cannot  improve  or  manage  his  allotment  prop- 
erly and  with  benefit  to  himself,  the  same  may 
be  leased,  in  the  discretion  of  the  Secretary, 
upon  such  terms  and  conditions  as  shall  be 
prescribed  by  him.  All  acts  and  parts  of  acts 
inconsistent  with  this  are  hereby  repealed." 
[Italics  supplied.] 

For  reasons  not  now  altogether  clear,  and  un- 
necessary here  to  discuss,  no  effort  was  made  shortly 
after  the  passage  of  the  later  act  to  classify  allottees 
at  the  Quapaw  agency  as  "competent"  or  "incom- 
petent," and  a  large  number  of  mining  leases  have 
been  executed  by  these  Indians  and  placed  of  rec- 
ord at  Miami;  those  instruments  not  being  sub- 
mitted to  or  approved  by  this  Department. 

The  mineral  field  in  this  locatlity  has  since 
proven  very  valuable,  especially  for  lead  and  zinc. 
During  the  early  part  of  1917,  or  thereabouts,  the 
manifest  need  for  some  supervision  over  these 
leases,  particularly  in  behalf  of  some  of  the  allot- 
tees at  this  agency,  became  so  apparent  that  under 
date  of  April  7,  1917,  regulations  were  promulgated 
wherein  an  incompetent  member  of  this  tribe  was 
defined  as  "any  Indian  who  has  been  declared  by 
the  Secretary  of  the  Interior  to  be  incompetent  to 
improve  or  manage  his  restricted  lands  properly 
or  with  benefit  to  himself."  Later,  on  November  12, 
1920,  those  regulations  were  broadened  somewhat 
so  as  to  include  minors  and  certain  order  classes  of 
allottees,  but  nothing  material  here  turns  on  that 
because  all  of  the  leases  hereinafter  referred  to  were 
executed  prior  to  the  last  mentioned  date.  January 
22,  1920,  the  Superintendent  at  Quapaw  recom- 
mended that  the  allottee  herein  named,  Ta-mee-heh 
Quapaw,  be  declared  incompetent  to  manage  her 
own  affairs,  but  the  order  by  this  Department  to 
that  effect  was  not  issued  until  March  26,  1920.  In 
said  order  directions  were  given  to  the  effect  that 
the  restricted  lands  allotted  to  or  inherited  by  this 
Indian  could  be  leased  only  upon  such  terms  and 
conditions  as  the  Secretary  of  the  Interior  might 
prescribe.  That  action,  of  course,  could  not  impair 
or  otherwise  invalidate  preexisting  valid  leases. 

The  abstract  of  title  and  other  papers  submitted 
with  the  record  show  the  following  pertinent  in- 
struments affecting  lands  herein  described,  the  fig- 
ures at  the  extreme  right  being  the  page  number 
of  the  abstract  on  which  the  particular  instrument 
referred  to  will  be  found: 

1.  June     11,     1897,     lease,     Ta-mee-heh    Quapaw, 

et   vir   Pius,   To   Tar   Creek    Oil    8c   Gas   Co.; 

term  10  years;  royalty  5% a/4 

2.  May  1,  1899,  assignment  by  Tar  Creek  Oil  & 
Gas.  Co.,  above  lease,  among  others,  to  the 
American  Zinc  Lead  &  Smelting  Co a/ 10-11 


12.  October   10,   1 9 1 3 ,   sublease,  S.  C.  Fullerton   to 

O.    S.    Picher;    term    ending    July     1,     1923; 

royalty    12i/2%     a-24 

13.  October  27,  1913,  lease,  Ta-mee-heh  Quapaw 

to  Paul  A.  Ewert;  10  years;  royalty  5%   ....  a/22 

14.  May  28,  1918,  cancellation  and  surrender, 
S.    C.    Fullerton    to    Ta-mee-heh    Quapaw,    all 

leases  prior  to  May  25,  1918  (if  recorded,  not 

so   shown   by   the   abstract)     

15.  February  10,  1920,  lease,  Ta-mee-heh  Quapaw 
to  S.  C.  Fullerton;  10  years  from  date;  roy- 
alty   7i/2%     (not    recorded)     

16.  March  26,  1920,  order  by  the  Secretary  of 
the  Interior  declaring  Ta-mee-heh  Quapaw  to 
be  incompetent,  pursuant  to  the  act  of  June  7, 

1897,   supra    a/33 

Aside  from  technical  defects  that  may  exist  in 
any  of  the  above  instruments,  such  as  errors  in  de- 
scription, failure  to  properly  execute,  etc.,  there 
remains  still  another  material  element  to  be  con- 
sidered. In  the  case  of  United  States  v.  Noble  (23 
U.S.,  74)  the  Supreme  Court  had  occasion  to  con- 
sider the  scope  of  the  legislation  above  referred  to. 
Therein  it  was  held,  in  brief,  that  by  the  act  of 
June  7,  1897,  supra,  allottees  at  the  Quapaw  agency 
were  permitted  to  lease  their  restricted  lands  for 
mining  purposes  for  terms  of  ten  years  and  no 
longer;  that  leases  "in  possession"  only  could  be 
made;  not  leases  "in  future"  or  "in  revision";  that 
is,  having  granted  one  lease  concededly  valid  for 
the  full  period  authorized  by  the  statute  an  allot- 
tee could  not,  during  the  continuation  of  that  term, 
grant  another  lease  of  the  same  lands,  or  even  a 
lease  to  take  effect  at  the  expiration  of  an  existing 
lease.  This  practice  which  had  been  indulged  in  so 
freely  by  the  Indians  and  their  lessees  gave  rise  to 
the  so-called  "overlapping  leases"  which  the  court 
emphatically  held  to  be  void.  The  court  did  say, 
however  (p.  83)  that  an  agreement  for  a  new  lease 
at  a  fair  rental  made  shortly  before  the  expiration 
of  an  existing  lease,  would  doubtless  be  sustained 
in  equity.  These  same  principles  have  been  applied 
and  upheld  in  a  recent  decision  by  the  same  court 
involving  leases  for  agricultural  purposes  made  by 
a  full-blood  allottee  of  the  Cherokee  Tribe,  Okla- 
homa., See  Bunch  v.  Cole,  No.  33  October  term, 
Supreme  Court    (decided  November  19,  1923) . 

Nothing  is  found  in  the  record  now  before  me 
tending  to  impair  the  first  lease  dated  June  11, 
1897,  covering  the  lands  here  involved.  Conceding 
that  lease  to  have  been  valid  when  made,  neces- 
sarily the  subsequent  leases  numbered  3,  4,  5  and 
6,  above,  were  overlapping  leases,  and  therefore 
void.  July  23,  1911,  these  lands  were  again  free  to 
be  leased;  hence,  the  lease  of  that  date  (No.  7 
above)  may  well  be  conceded  as  the  second  valid 
lease  covering  these  premises.  This  being  so,  the 
subsequent  lease  dated  August  25,  1911  (8  above) 
was  an  overlapping  lease  and  hence  void.  The  as- 
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signment  dated  September  30,  1913,  based  on  the 
latter  lease  (No.  1 1  above)  falls,  of  course,  with 
the  lease  on  which  it  is  predicated.  Apparently  the 
leases  dated  August  12,  1912,  and  July  23,  1913  (9 
and  10  above) ,  were  designed  to  extend  or  con- 
tinue, the  ten-year  terms  provided  for  in  the  prior 
lease  of  July  23,  1911  (No.  7)  by  the  same  parties, 
although  an  interval  of  eight  days  elapsed  between 
the  expiration  of  lease  No.  7  and  the  beginning  of 
lease  No.  9.  Be  this  as  it  may,  however,  clearly 
leases  Nos.  9  and  10  were  "in  futuro"  and  there- 
fore void  under  the  rule  laid  down  in  the  Noble 
case,  supra. 

On  October  10,  1913,  Mr.  S.  C.  Fullerton,  the 
lessee  under  the  second  lease  herein  conceded  to 
be  valid,  sublet  these  lands  to  one  O.  S.  Picher,  for 
a  term  ending  July  1,  1923,  at  an  increased  royalty 
of  12!/2%  (No.  12  above).  It  may  be  observed  at 
this  point  that  no  practical  development  of  the 
mineral  resources  underlying  these  lands  appears 
to  have  been  undertaken  until  the  Eagle-Picher 
Lead  Company,  as  the  successor  in  interest  to  or 
assignee  of  O.  S.  Picher,  began  operations  under 
this  sublease  from  Mr.  Fullerton. 

No  difficulty,  of  course,  is  encountered  in  declar- 
ing the  lease  dated  October  27,  1913,  in  favor  of 
Paul  A.  Ewert  (No.  13  above)  to  be  void  as  an 
overlapping  lease.  May  28,  1918,  Mr.  Fullerton 
entered  into  an  agreement  with  this  allottee  by 
which  he  attempted  to  surrender  and  cancel  all 
outstanding  leases  prior  to  May  25,  of  that  year 
(No.  14  above) .  This  agreement  does  not  appear 
of  record  in  so  far  as  the  abstract  of  title  shows, 
and  the  Eagle-Picher  Company  remained  in  pos- 
session and  occupancy  of  these  premises  under  the 
sublease  from  Mr.  Fullerton,  dated  October  10, 
1913,  the  term  of  which  provided  for  therein  did 
not  expire  until  July  1,  1923.  By  that  sublease  Mr. 
Fullerton  had  put  in  beyond  his  power  to  cancel 
and  surrender  his  own  lease  covering  these  lands, 
without  the  consent  of  his  subleasee.  Vested  rights 
so  created  can  not  be  thus  impaired.  This  principle 
was  somewhat  more  fully  discussed  in  a  prior  opin- 
ion by  me  dated  July  31,  1923  (M.  10506)  wherein 
a  similar  situation  was  before  me  involving  the 
allotment  of  Ton-gah-hah  Beaver,  Quapaw  allot- 
tee No.  152.  The  attempted  cancellation  and  sur- 
render being  ineffectual,  the  subsequent  lease  dated 
February  20,  1920  (No.  15  above),  clearly  is  an 
overlapping  lease  and  therefore  void.  It  may  also 
be  pointed  out  that  the  lease  last  mentioned  does 
not  appear  to  have  been  recorded  at  Miami,  and 
under  other  circumstances  that  fact  might  have  a 
material  bearing  on  its  validity,  for  the  act  of  June 
10,  1896,  supra,  requires  that  all  instruments  of 
this  nature  affecting  lands  at  the  Quapaw  agency 
should  be  recorded  at  Miami.  Having  found  this 


lease  to  be  void  on  other  grounds,  however,  ren- 
ders it  unnecessary  to  further  consider  the  necessity 
for  recording. 

Payment  to  and  acceptance  by  an  officer  or  em- 
ployee of  the  Government  of  the  rental  or  con- 
sideration agreed  to  be  paid  under  a  void  lease  or 
other  instrument  does  not  render  such  instrument 
valid.  Hence,  the  fact  that  subsequent  to  March 
26,  1920  (the  date  on  which  the  allottee  herein 
named  was  declared  by  this  Department  to  be  in- 
competent) ,  the  superintendent  at  the  Quapaw 
agency  accepted  from  Mr.  Fullerton  royalty  at  the 
increased  rate  agreed  to  be  paid  by  him  under  the 
void  lease  of  February  20,  1920,  can  not  give  life 
or  validity  to  that  instrument. 

From  the  facts  at  hand,  I  am  of  the  opinion  that 
there  is  now  no  valid  outstanding  mining  lease  cov- 
ering the  allotment  hereinabove  described. 


Solicitor. 


Approved: 

Assistant  Secretary. 


Creek— Enrollment— Allotment 


M-10526. 


December  13,  1923. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

On  recommendation  of  the  Commissioner  of  In- 
dian Affairs  my  opinion  is  requested  in  regard  to 
the  enrollment  and  allotment  of  Seper  Willior,  a 
deceased  Creek  Indian.  The  request  is  based  on  a 
petition  filed  by  W.  H.  Dill  et  al.,  purchasers  of  the 
land  covered  by  the  allotment  from  the  heirs  of 
Seper  Willior,  for  the  issuance  of  patent  to  said 
heirs. 

This  Indian,  who  died  prior  to  application  for 
enrollment,  was  enrolled  by  the  Commission  to  the 
Five  Civilized  Tribes,  known  as  the  Dawes  Com- 
mission, under  a  provision  in  the  act  of  March  1, 
1901  (31  Stat.,  861,  870),  approving  an  agreement 
with  the  Creek  Nation,  which  directed  said  Com- 
mission to  enroll  all  citizens  who  were  living  on 
April  1,  1899.  The  enrollment  of  Seper  Willior  was 
approved  by  the  Secretary  of  the  Interior  March 
28,  1902,  and  with  said  approval  became  part  of  the 
enrollment  records  of  the  Commission.  An  allot- 
ment of  lands  was  subsequently  made  to  his  heirs 
under  a  further  provision  of  said  act  that  if  any  citi- 
zen should  die  after  April  1,  1899,  and  before  re- 
ceiving an  allotment,  the  lands  to  which  he  would 
have  been  entitled  if  living  should  descend  to  his 
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heirs  according  to  the  laws  of  descent  and  distribu- 
tion of  the  Creek  Nation  and  be  allotted  and  dis- 
tributed to  them  accordingly.  The  effect  of  this 
provision  was  to  vest  title  in  the  heirs  by  operation 
of  law.  Skelton  v.  Bill  (235  U.S.,  206) .  An  allot- 
ment certificate  was  issued  to  the  heirs  and  on 
March  12,  1903,  a  patent  or  deed  running  to  said 
heirs  was  executed  by  the  Principal  Chief  of  the 
Creek  Nation  which  was  approved  by  the  Secretary 
of  the  Interior  April  25,  1903,  as  provided  in  the 
act  of  March  1,  1901,  and  was  recorded  on  the 
books  of  the  Commission.  Apparently  relying  on 
the  foregoing  the  lands  were  sold  by  the  heirs  of 
Seper  Willior  and  title  is  now  claimed  to  be  in  the 
above-mentioned  petitioners. 

The  patent  or  deed  executed  by  the  Principal 
Chief  of  the  Creek  Nation  and  approved  by  the 
Secretary  of  the  Interior  bears  the  following  nota- 
tion: "Canceled  July  25,  1904,  P.  Porter,  Principal 
Chief".  The  signature  of  the  Principal  Chief  is  also 
clipped  from  the  instrument.  Attempt  is  made  to 
explain  this  notation  and  mutilation  on  the  theory 
that  as  there  are  two  unexecuted  deeds  the  inten- 
tion was  under  changed  practice  to  issue  two  deeds 
instead  of  one  thus  separating  the  allotted  lands 
into  homestead  and  surplus.  The  supposition  is 
that  with  this  end  in  view  the  Principal  Chief  made 
the  notation  in  question  and  clipped  his  name 
from  the  deed,  but  no  new  deeds  were  ever  executed 
and  under  instructions  the  forms  were  returned  to 
the  member  of  the  Commission  in  charge. 

The  right  of  Seper  Willior  to  enrollment  and 
allottment  was  subsequently  questioned  and  hear- 
ings were  had  with  the  final  result  that  the  follow- 
ing notation  approved  by  the  Department  Sep- 
tember 20,  1909,  was  placed  opposite  his  name  on 
the  roll  of  the  Creek  Nation:  "Died  prior  to  April 
1,  1899:  not  entitled  to  allotment".  Upon  appli- 
cation of  the  heirs  the  matter  was  re-opened  and 
after  extended  correspondence  and  taking  of  further 
testimony  the  Department  on  November  12,  1912, 
approved  the  recommendation  of  the  Indian  Office 
that  the  above  notation  be  allowed  to  stand. 

The  original  petition  of  W.  H.  Dill  was  filed  in 
June,  1917,  it  being  set  forth  therein  that  relying 
on  the  record  the  land  covered  by  said  allotment 
was  purchased  in  good  faith  from  the  allottee's 
heirs  for  a  valuable  consideration;  that  the  pur- 
chaser had  been  in  continuous  possession  and  had 
placed  valuable  improvements  on  the  land;  and 
that  by  the  change  in  the  enrollment  record  due  to 
the  notation  referred  to  a  seeming  cloud  was  cast 
on  the  purchaser's  title.  It  was  accordingly  re- 
quested that  a  new  deed  or  patent  be  issued  to  the 
heirs.  No  action  was  taken  on  this  request  further 
than  to  call  for  reports  in  the  premises  until  atten- 
tion was  again  invited  to  the  matter  by  the  Super- 


intendent of  the  Five  Civilized  tribes  under  date 
of  March   19,   1923. 

The  questions  submitted  for  opinion  are  sub- 
stantially whether  the  notation  on  the  Creek  roll 
opposite  the  name  of  Seper  Willior  was  effective  to 
cancel  his  enrollment  and  also  the  allotment  to  his 
heirs  and  whether  the  Secretary  has  authority  to 
issue  a  new  deed  or  patent  to  the  heirs. 

It  is  reasonably  clear  under  all  the  circumstances 
that  the  notation  in  question  could  not  have  had 
the  effect  of  cancelling  this  enrollment  made  by  the 
Commission  to  the  Five  Civilized  Tribes  and  ap- 
proved by  the  Department.  It  doubtless  was  an 
indication  of  the  view  that  Seper  Willior  was  not 
entitled  to  enrollment  and  that  the  allotment  made 
to  his  heirs  ought  for  that  reason  to  be  canceled  but 
such  notation  standing  alone  was  ineffective  to  con- 
eel  his  name  from  the  approved  roll.  No  action  has 
been  taken  looking  to  the  cancellation  of  the  deed 
and  of  course  the  notation  of  the  Principal  Chief 
thereon  was  ineffective,  said  deed  having  been  ap- 
proved by  the  Secretary  of  the  Interior  and  re- 
corded. Even  if  cancellation  was  the  purpose  in 
view  by  the  notation  on  the  roll  there  was  no  au- 
thority at  the  time  for  striking  the  name  of  Seper 
Willior  therefrom.  The  act  of  March  1,  1901,  supra, 
provided: 

"The  rolls  so  made  by  said  Commission, 
when  approved  by  the  Secretary  of  the  Inte- 
rior, shall  be  the  final  rolls  of  citizenship  of 
said  tribe,  upon  which  the  allotment  of  all 
lands  and  the  distribution  of  all  moneys  and 
other  property  of  the  tribe  shall  be  made,  and 
to  no  other  persons". 

In  section  2  of  the  act  of  April  26,  1906  (34 
Stat.,  137),  the  date  for  the  completion  of  the 
rolls  of  the  Five  Civilized  Tribes  was  fixed  for 
March  4,  1907,  the  provision  reading: 

"That  rolls  of  the  tribes  affected  by  this  act 
shall  be  fully  completed  on  or  before  the 
fourth  day  of  March,  nineteen  hundred  and 
seven,  and  the  Secretary  of  the  Interior  shall 
have  no  jurisdiction  to  approve  the  enrollment 
of  any  person  after  said  date". 

The  purpose  is  plainly  indicated  by  this  pro- 
vision and  prior  legislation  that  the  rolls  were  to 
be  made  to  show  conclusively  the  names  of  those 
entitled  to  share  in  the  tribal  property  and  for  that 
purpose  should  be  final.  The  notation  in  question 
was  made  at  a  time  when  under  decisions  of  the 
courts  there  was  no  authority  to  strike  a  name  from 
an  approved  roll  except  under  decree  of  court.  It 
was  held  in  the  case  of  United  States  v.   Wildcat 
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(244  U.S.,  Ill,  118,  119,  120) ,  after  reference  to  the 
Creek  agreement  of  1901  and  the  Dawes  Commis- 
sion, and  where  it  was  insisted  that  the  Indian  die 
prior  to  April  1,  1899: 

"There  was  thus  constituted  a  quasi-judicial 
tribunal  whose  judgments  within  the  limits  of 
its  jurisdiction  were  only  subject  to  attack  for 
fraud  or  such  mistake  of  law  or  fact  as  would 
justify  the  holding  that  its  judgment  were  void- 
able. Congress  by  this  legislation  evidenced  an 
intention  to  put  an  end  to  controversy  by  pro- 
viding a  tribunal  before  which  those  interested 
could  be  heard  and  the  rolls  authoritatively 
made  up  those  who  were  entitled  to  participate 
in  the  partition  of  the  tribal  lands.  It  was  to 
the  interest  of  all  concerned  that  the  benefi- 
ciaries of  this  division  should  be  ascertained. 
To  this  end  the  Commission  was  established 
and  endowed  with  authority  to  hear  and  de- 
termine the  matter. 

#  #  #  #  * 

When  the  Commission  proceeded  in  good 
faith  to  determine  the  matter  and  to  act  upon 
information  before  it,  not  arbitrarily,  but  ac- 
cording to  its  best  judgment,  we  think  it  was 
the  intention  of  the  act  that  the  matter,  upon 
the  approval  of  the  Secretary  should  be  finally 
concluded  and  the  rights  of  the  parties  for- 
ever settled,  subject  to  such  attacks  as  could 
successfully  be  made  upon  judgments  of  this 
character  for  fraud  or  mistake. 

*  #  *  #  # 

We  think  the  decision  of  such  tribunal, 
when  not  impeached  for  fraud  or  mistake,  con- 
clusive of  the  question  of  membership  in  the 
tribe,  when  followed,  as  was  the  case  here,  by 
the  action  of  the  Interior  Department  confirm- 
ing the  allotments  and  ordering  the  patents 
conveying  the  lands,  which  were  in  fact  issued. 
If  decisions  of  this  character  may  be  subject  to 
annulment  in  the  manner  in  which  the  Gov- 
ernment seeks  to  attack  and  set  aside  this  one, 
many  titles  supposed  to  be  secure  would  be 
divested  many  years  after  patents  issued,  upon 
showing  that  the  decision  was  a  mistaken  one. 
The  rule  is  that  such  decisions  are  presumably 
based  upon  proper  showing,  and  that  they 
must  stand  until  overcome  by  full  and  convinc- 
ing proof  sufficient  within  the  recognized  prin- 
ciples of  equity  jurisdiction  in  cases  of  this 
character  to  invalidate  them.  Maxwell  Land- 
Grant  Case,  121  U.S.  325,  379,  281;  Colorado 
Coal  6-  Iron  Co.  v.  United  States,  123,  U.S. 
307." 

In  the  Decision  in  the  above  case  was  followed 


by  that  of  United  States  v.  Atkins   (260  U.S.,  220, 
225-6)  ,  wherein  it  was  said: 

"It  must  be  accepted  now  as  finally  settled 
that  the  enrollment  of  a  member  of  an  Indian 
tribe  by  the  Dawes  Commission,  when  duly 
approved,  amounts  to  a  judgment  in  an  adver- 
sary proceeding  determining  the  existence  of 
the  individual  and  his  right  to  membership 
subject  of  course,  to  impeachment  under  the 
well  established  rules  where  such  judgments 
are   involved". 

The  above  decisions  are  in  themselves  a  con- 
vincing answer  to  the  questions  submitted  for 
opinion.  It  may  be  stated  further,  however  that  the 
record  taken  as  a  whole  is  wanting  in  conclusive 
proof  that  Seper  Willior  did  in  fact  die  prior  to 
April,  1899.  It  appears  that  suit  was  filed  in  this 
matter  and  later  dismissed  indicating  that  the 
proof  was  not  sufficient  to  maintain  action  of  the 
kind. 

While  it  is  plain  that  the  notation  on  the  roll 
opposite  the  name  of  Seper  Willior  was  ineffective 
under  the  order  of  September  20,  1909,  to  cancel 
his  enrollment  or  the  allotment  made  to  his  heirs 
the  fact  is  that  so  long  as  it  is  of  record  it  consti- 
tutes a  cloud  on  the  title  of  the  purchasers.  There- 
fore in  the  matter  of  relief  it  is  not  sufficient  merely 
to  find  that  such  notation  was  ineffective  but  the 
order  on  which  it  was  based  should  be  annulled 
and  appropriate  note  thereof  made  on  the  roll.  It 
is  clearly  within  the  power  of  the  Secretary  of  the 
Interior  to  direct  the  execution  and  delivery  in 
the  regular  way  of  a  new  deed  or  patent  to  the 
heirs  which  should  embody  a  declaration  that  it  is 
issued  to  be  effective  as  of  the  date  and  in  place  of 
the  original  instrument  mutilated  by  the  Principal 
Chief  of  the  Creek  Nation. 


John  H.  Edwards, 

Solicitor. 


Approved: 

Assistant  Secretary. 


Flathead— Power  Site 
on   Alloted  Land 


M-11410 


January  28,  1924. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  request  my  opinion  in  the  matter  of  issuing 
patents  for  certain  lands  in  Montana  withdrawn 
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for  power-site  purposes,  which  have  been  allotted  in 
severalty  to  members  of  the  Flathead  Indian  Tribe, 
the  particular  point  at  issue  being  whether  the 
patents  should  contain  a  clause  reserving  to  the 
United  States  the  power  possibilities  within  such 
lands.  Incidentally  this  raises  also  some  question  as 
to  the  status  of  the  surplus  lands  of  the  former 
Flathead   Indian   Reservation. 

By  treaty  date  July  16,  1855  (12  Stat.,  975),  the 
confederated  Flathead  tribes  ceded  to  the  United 
States  the  large  territory  formerly  claimed  by  them. 
Within  this  area,  however,  and  as  a  part  of  the 
consideration  for  that  cession,  there  were  set  aside 
and  reserved  for  the  exclusive  use  and  occupancy 
of  these  Indians  that  particular  tract  of  land  de- 
scribed in  Article  II  of  the  treaty,  embracing  in 
round  numbers  some  1,500,000  acres.  The  dimin- 
ished reservations  so  established  remained  prac- 
tically intact  until  after  the  passage  of  the  act  of 
April  23,  1904  (33  Stat.,  302),  in  which  Congress 
outlined  a  comprehensive  scheme  for  the  disposal 
of  the  lands  within  this  reserve.  After  providing  for 
a  survey  of  the  reservation  the  act  mentioned  au- 
thorized allotments  in  severalty  to  the  Indians,  the 
classification  and  appraisal  of  the  unallotted  lands, 
and  the  opening  of  the  latter  to  settlement  and 
entry  by  proclamation  of  the  President  under  our 
general  homestead,  mineral  and  town-site  laws,  ex- 
cept the  land  classified  as  timber  and  except  also 
sections  16  and  36  in  each  township  (or  the  equiv- 
alent) which  were  granted  to  the  State  for  school 
purposes.  The  last  section  of  that  act  (section  16) 
disclaimed  any  intent  on  the  part  of  the  United 
States  to  purchase  any  of  these  lands  or  to  guar- 
antee to  find  purchasers  therefor  (except  the  State 
school  lands)  ,  it  being  the  intent  simply  that  the 
United  States  would  act  as  trustee  for  the  Indians 
in  the  disposal  of  their  lands  for  their  benefit.  By 
subsequent  enactments  several  sections  were  added 
to  the  basic  Flathead  allotment  act  of  1904,  but 
with  these  we  are  not  here  greatly  concerned  other 
than  one  found  in  the  act  of  March  3,  1909  (35 
Stat.,  781-786)  ,  which  reads  in  part: 

"Sec.  22.  That  the  Secretary  of  the  Interior 
be,  and  he  is  hereby,  authorized,  in  his  discre- 
tion, to  reserve  from  location,  entry,  sale,  or 
other  appropriation  all  lands  within  said  Flat- 
head Indian  Reservation  chiefly  valuable  for 
power  sites  or  reservoir  sites,  and  he  shall  re- 
port to  Congress  such  reservations." 

May  22,  1909,  the  allotment,  classification  and 
appraisement  work  within  this  reservation  having 
been  completed,  by  proclamation  of  that  date  the 
President  declared  the  surplus  lands  would  be 
opened  to  settlement  and  entry  on  the  date  and 


in  the  manner  therein  specified  (37  L.D.,  698) . 
Subsequently,  the  date  of  opening  to  public  entry 
was  postponed  to  November  1,  1910  (40  L.D.,  57) 
but  nothing  material  here  turns  on  that  as,  on  ex- 
piration of  the  date  fixed  by  the  President,  the  Flat- 
head Indian  Reservation,  as  originally  constituted, 
practically  ceased  to  exist.  That  action,  of  course, 
did  not  affect  the  title  to  the  lands  allotted  to  the 
Indians  or  to  those  areas  still  reserved  for  admin- 
istrative or  other  purposes.  Neither  did  it  deprive 
the  Indians  of  their  right  to  the  proceeds  from  any 
use  or  disposal  of  the  unallotted  lands  within  their 
former  reservation.  As  to  the  latter,  see  Ash  Sheep 
Company  v.  United  States    (252  U.S.,  159)  . 

By  section  1  of  the  act  of  June  25,  1910  (36  Stat. 
847) ,  the  President  was  authorized  to  withdraw 
temporarily  from  settlement,  location,  sale  or  entry 
any  of  the  "public  lands  of  the  United  States",  and 
to  reserve  the  same  for  water-power  sites,  irrigation, 
classification,  etc.,  pending  further  action  by  Con- 
gress. Of  similar  import  is  section  13  of  another 
set  of  the  same  date  (36  Stat.  855-858)  which  au- 
thorizes the  Secretary  of  the  Interior  to  reserve 
from  location,  entry,  sale,  allotment,  or  other  ap- 
propriation, pending  further  action  by  Congress, 
any  lands  within  any  Indian  reservation  valuable 
for  power  or  reservoir  sites,  or  needed  in  connec- 
tion with  any  irrigation  project.  It  is  stated  in  the 
record  now  before  me  that  the  lands  immediately 
here  involved  were  withdrawn  by  the  President  on 
September  10,  1913,  under  authority  of  the  act  of 
June  25,  1910  (36  Stat.  847),  by  inclusion  in 
power-site  withdrawal  No.  397.  It  is  to  be  under- 
stood therefore  that  those  lands  had  previously 
been  opened  to  settlement  and  entry  under  the 
prior   proclamation   referred   to. 

The  act  of  February  25,  1920  (41  Stat.  452) ,  fur- 
ther authorized  the  Secretary  of  the  Interior  to 
make  allotments  to  certain  Indians  of  the  Flathead 
tribe  from  any  unallotted  or  unsold  lands  "within 
the  original  limits  of  the  Flathead  Indian  Reser- 
vation," and  it  is  primarily  under  the  latter  statute 
that  the  allotments  here  now  have  been  made. 
However,  when  we  consider  the  scope  of  the  two 
acts  of  June  25,  1910,  supra,  they  manifest  a  clear 
intent  on  the  part  of  Congress  to  withhold  from 
further  disposal  any  unappropriated  lands  chiefly 
valuable  for  power-site  purposes,  whether  those 
lands  be  public  lands  or  tribal  Indian  lands.  Fur- 
ther action  by  Congress  in  the  matter  is  to  be  found 
mainly  in  the  act  of  June  10,  1920  (41  Stat.  1063) , 
commonly  referred  to  as  the  Federal  water  power 
act,  which  affords  a  complete  method  for  the  de- 
velopment and  utilization  of  hydro-electric  power 
within  the  public  lands  and  reservations  of  the 
United  States.  Whether  the  lands  here  involved 
therefore  were  originally  withdrawn  for  power-site 
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purposes  by  the  President  or  by  the  Secretary  under 
the  Congressional  authorizations  hereinabove  re- 
ferred to  can  make  but  little  difference  for  in  either 
event  those  lands  are  now  available  for  develop- 
ment under  the  subsequent  legislation  by  Congress. 
In  section  4  (subsection  D)  of  the  act  of  June 
10,  1920,  the  Federal  Water  Power  Commission  is 
authorized  to  issue  licenses  for  the  construction, 
operation  and  maintenance  of  dams,  reservoirs, 
power  houses,  etc.,  upon  any  of  the  public  lands 
and  reservations  of  the  United  States,  with  a  pro- 
viso to  the  effect  that  no  license  shall  issue  for  lands 
within  any  reservation  until  after  a  finding  by  the 
Commission  that  such  use  will  not  interfere  with 
the  purposes  for  which  the  reservation  was  created. 
Under  section  17  of  that  act  all  proceeds  from 
tribal  Indian  lands  are  to  be  placed  to  the  credit 
of  the  Indians,  while  those  from  other  lands  go,  in 
the  main,  50  per  cent  to  the  reclamation  fund, 
37 1/2  percent  to  the  State  in  which  the  lands  are 
situated,  and  12!/2  percent  into  the  Treasury  of  the 
United  States  as  miscellaneous  receipts.  It  is  pro- 
vided further,  in  section  24  of  the  act,  that  wherever 
the  Power  Commission  shall  determine  that  the 
value  of  any  lands  withdrawn  for  power-site  pur- 
poses will  not  be  injured  or  destroyed  by  the  lo- 
cation, entry  or  selection  under  the  public  land 
laws  of  the  United  States,  then  the  Secretary  of  the 
Interior  may  declare  such  lands  to  be  open  to  loca- 
tion, entry  or  sale,  subject  to  a  right  in  the  United 
States,  its  permittees  or  licensees,  to  occupy  and 
use  said  lands  for  power-development  purposes, 
which  right  is  to  be  expressly  reserved  in  every 
patent  to  be  issued  for  such  lands.  It  was  doubtless 
with  this  provision  in  mind  also  that  allotment  of 
the  lands  here  involved  has  been  permitted.  The 
Federal  Water  Power  Commission  has  heretofore 
determined  that  the  value  of  the  lands  here  in- 
volved for  power-site  purposes  will  not  be  de- 
stroyed by  allotment  to  the  Indians,  and  the  allot- 
tees concerned  have  elected  in  writing  to  receive 
the  limited  patents  called  for  by  section  24  of  the 
act  of  June  10,   1920. 

With  this  situation  at  hand  I  see  no  objection, 
legal  or  otherwise,  to  issuing  patents  subject  to  the 
limitation  referred  to.  Without  at  this  time  resort- 
ing to  an  extended  discussion  of  the  distinctions, 
technical  or  otherwise,  between  "public  lands"  and 
"Indian  lands"  it  is  sufficient  here  to  point  out  that 
at  times  statutes  relating  to  public  lands  apply  also 
with  equal  force  to  Indian  lands  (See  48  L.D., 
609-610) . 

Further,  under  given  circumstances,  particular 
tracts  of  land  may  well  come  within  the  technical 
definition  of  either  or  both  classes  of  land,  as  those 
classes  are  commonly  referred  to  and  as  those  terms 
are  frequently  used  in   our  statutes.   Thus,   lands 


within  an  Indian  reservation  which  have  been 
opened  to  public  settlement  and  entry  certainly 
then  become  "public  lands"  to  the  extent  at  least 
that  they  are  available  for  settlement  under  our 
public  land  laws.  Such  lands,  however,  may  remain 
"Indian  lands"  in  so  far  as  the  application  of  the 
proceeds  derived  therefrom  is  concerned.  This  is 
the  situation  now  here,  as  I  see  it,  with  respect  to 
those  lands  of  the  former  Flathead  Indian  Reserva- 
tion which  have  been  opened  to  settlement  and 
entry. 

Again,  it  may  be  pointed  out  that  the  treaties 
and  special  acts  of  Congress  dealing  with  a  par- 
ticular Indian  tribe  or  reservation,  and  the  several 
acts  and  parts  of  other  acts  dealing  with  the  In- 
dians generally  together  form  a  code  of  laws  re- 
lating to  the  Indians  which,  like  any  other  code, 
must  be  considered  in  its  entirety.  Hence,  the  strict 
letter  of  one  provision  is  not  to  prevail  where  such 
would  result  in  defeating  the  intent  of  the  legisla- 
tion as  a  whole. 

Viewing  the  several  statutes  herein  mentioned  in 
the  light  of  their  manifest  policies,  I  am  of  the 
opinion  that  there  is  ample  authority  under  exist- 
ing law  for  the  issuance  of  limited  patents  of  the 
character  indicated  for  the  lands  referred  to. 

John  H.  Edwards, 

Solicitor. 
Approved:  January  28,  1924. 
F.  M.  Goodwin,  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  submit  for  my  opinion  two  questions  pre- 
sented by  the  Commissioner  of  Indian  Affairs 
which   may  be  briefly  stated  thus: 

1.  What  title  is  acquired  by  the  Indians  to  lands 
withdrawn  for  their  benefit  by  Executive  order? 

2.  Are  such  lands  subject  to  the  leasing  act  for 
mining  purposes,  of  February  25,  1920,  (41  Stat., 
437)? 

While  we  have  no  statute  of  general  application 
which  expressly  authorizes  the  President  to  with- 
draw lands  for  Indian  purposes,  yet,  from  an  early 
period  Congress  accorded  to  the  Chief  Executive 
a  large  discretion  about  setting  apart  portions  of 
our  public  domain  for  national  or  public  purposes 
(228    U.S.    243)  .    That    authority    has    frequently 
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been  exercised  in  behalf  of  the  Indians  (Executive 
orders  relating  to  Indian  reservations,  Volumes  1 
and  2)  .  In  a  few  instances  the  President  has  been 
specifically  empowered  to  set  apart  lands  for  the 
benefit  of  certain  tribes  or  bands  of  Indians  (10 
Stat.  1110  and  12  Stat.  929).  In  one  instance  at 
least  the  President  was  expressly  authorized  to 
withdraw  lands  for  the  Indians  within  a  given 
State.  See  section  2,  act  of  April  8,  1864  (13  Stat. 
39—40) .  In  others  Congress  subsequently  recognized 
reservations  so  created.  (See  232  U.S.  442-45) . 
Against,  by  the  act  of  February  8,  1887,  (24  Stat. 
388) ,  commonly  referred  to  as  the  general  allot- 
ment act,  Congress  directed: 

"That  in  all  cases  where  any  tribe  or  band 
of  Indians  has  been,  or  shall  hereafter  be,  lo- 
cated upon  any  reservation  created  for  their 
use,  either  by  treaty  stipulation  or  by  virtue  of 
an  act  of  Congress  or  Executive  Order  setting 
apart  the  same  for  their  use,  the  President  of 
the  United  States  be,  and  he  hereby  is,  author- 
ized, whenever  in  his  opinion  any  reservation 
or  any  part  thereof  of  such  Indians  is  advan- 
tageous for  agricultural  and  grazing  purposes, 
to  cause  said  reservation,  or  any  part  thereof, 
to  be  surveyed,  or  resurveyed  if  necessary,  and 
to  allot  the  lands  in  said  reservation  in  sev- 
eralty to  any  Indian  located  thereon  in  quan- 
tities as  follows:   *   *   *."   [Italics  supplied.] 

Where  allotments  in  severalty  have  been  made 
vested  individual  rights  are  thereby  created,  but 
with  these  we  are  not  now  concerned  as  the  ques- 
tions presented  relate  only  to  unallotted  lands 
within  Indian  reservations.  The  fact  remains,  how- 
ever, that  the  power  of  the  President  to  withdraw 
lands  for  Indian  purposes  was  never  seriously  as- 
sailed or  curtailed  until  June  30,  1919,  when  Con- 
gress by  act  of  that  date  (41  Stat.  3-34) ,  provided: 
"That  hereafter  no  public  lands  of  the  United 
States  shall  be  withdrawn  by  Executive  order, 
proclamation,  or  otherwise. 

When  we  come  to  consider  the  nature  or  extent 
of  the  tribal  or  communal  "title"  acquired  by  In- 
dians in  lands  withdrawn  for  their  benefit  by  Ex- 
ecutive order  we  encounter  some  difficulty.  Under 
the  doctrine  of  "discovery,"  so  ably  expounded  by 
Chief  Justice  Marshall  of  the  Supreme  Court  in 
Johnson  v.  Mcintosh  (8  Wheat.,  543) ,  the  fee  to 
the  lands  in  this  country  was  never  recognized  as 
being  in  its  aborigines.  Even  where  lands  are  set 
apart  by  treaty  with  the  Indian  tribes,  or  by  act  of 
Congress,  the  fee  remains  in  the  United  States  sub- 
ject to  further  disposal  by  Congress.  Beecher  v. 
Weatherby  (95  U.S.  517-525)  and  Lone  Wolf  v. 
Hitchcock   (187  U.S.  553).  Where  the  negotiations 


with  the  Indians  resulted  in  an  unequivocal  grant 
the  rule,  of  course,  is  otherwise:  New  York  Indians 
v.  United  States  (170  U.S.,  1)  :  Jones  v.  Meehan 
(175  U.S.,  1) ,  but  with  these  we  are  not  now  con- 
cerned, other  than  to  observe  that  in  the  absence 
of  an  express  grant  the  plenary  power  of  Congress 
over  tribal  Indian  matters  is  supreme  even  to  the 
extent  of  abrogating,  by  statute,  the  provisions  of 
a  prior  treaty.  (163  U.S.,  511;  169  U.S.,  271;  187 
U.S.,  565) . 

It  has  been  suggested,  and  not  without  some 
force,  that  the  Indians  acquire  substantially  the 
same  rights  in  a  reservation  created  by  Executive 
order  as  in  one  created  by  treaty  or  by  act  of  Con- 
gress: In  re  Wilson  (140  U.S.  576-7)  ;  Spaulding  v. 
Chandler  (160  U.S.,  402-3)  ;  see  also  12  L.D.,  205 
and  13  L.D.,  628.  I  do  not  regard  that,  however,  as 
a  safe  rule  to  follow  in  all  cases,  for  as  observed 
by  the  court  in  245  United  States,  435,  what  was 
said  in  an  opinion  must  be  considered  in  the  light 
of  the  facts  then  at  hand.  When  analyzed  the  Wil- 
son case  involved  simply  the  question  of  jurisdic- 
tion over  the  crime  of  murder  committed  on  lands 
within  the  White  Mountain  Indian  Reservation, 
Arizona,  established  originally  by  Executive  order 
in  1871.  That  case  did  not  involve  the  question  of 
title  in  the  Indians  to  the  lands  so  set  apart  for 
their  benefit,  and  it  has  since  been  held,  as  to  the 
same  reservation,  that  the  rights  of  the  Indians  are 
not  as  comprehensive  as  though  founded  on  a 
treaty.  See  United  States  v.  Wightman  (230  Fed. 
277)  .  In  the  Spaulding  case,  supra,  the  court  did 
say:  "When  Indian  reservations  were  created  either 
by  treaty  or  by  Executive  order,  the  Indians  held 
the  land  by  the  same  character  of  title,  to  wit,  the 
right  to  possess  and  occupy  the  lands  for  the  uses 
and  purposes  designated."  Immediately  preceding 
that  expression,  however,  it  was  also  said: 

"It  has  been  settled  by  repeated  adjudica- 
tions of  this  court  that  the  fee  of  the  lands  in 
this  country  in  the  original  occupation  of  the 
Indian  tribes  was  from  the  time  of  the  forma- 
tion of  this  government  vested  in  the  United 
States.  The  Indian  title  as  against  the  United 
States  was  merely  a  title  and  right  to  the  per- 
petual occupancy  of  the  land  with  the  privi- 
lege of  using  it  in  such  mode  as  they  saw  fit 
until  such  right  of  occupation  had  been  sur- 
rendered to  the  government." 

The  above  is  but  in  harmony  with  repeated  de- 
cisions by  the  same  court  to  the  effect  that  in  the 
absence  of  a  positive  grant  the  fee  to  lands  set 
apart  for  the  benefit  of  Indians,  whether  by  treaty, 
by  act  of  Congress,  or  by  Executive  order,  remains 
in  the  United  States  subject  to  further  disposal  by 
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Congress.  In  the  Spaulding  case  the  reservation 
there  under  discussion  was  founded  originally  on 
treaties  with  the  Chippewa  Tribe,  and,  hence,  that 
reservation  can  hardly  be  classed  as  a  purely  Ex- 
ecutive  order   reserve. 

Further  discussion  of  individual  cases,  however, 
with  respect  to  the  first  question,  is  unnecessary, 
for  the  President  has  in  numerous  instances,  re- 
stored to  the  public  domain  lands  which  had  pre- 
viously been  set  apart  by  Executive  order  for  the 
benefit  of  Indians.  This  he  could  not  do,  of  course, 
with  reservations  created  by  treaty  or  by  act  of 
Congress,  and  this  in  itself  is  ample  to  show  that 
necessarily  there  is  a  fundamental  difference  be- 
tween an  Indian  reservation  created  by  Executive 
order  and  one  established  by  treaty  or  by  act  of 
Congress.  Further,  Executive  orders  issued  from 
time  to  time  withdrawing  lands  for  the  benefit  of 
Indians  present  varying  conditions  some  within 
themselves  showing  plainly  that  they  are  but  tem- 
porary expedients  while  others  expressly  exclude 
the  Indians  from  any  tribal  right  to  any  minerals 
in  the  lands  covered  thereby.  See  Executive  orders 
of  November  14,  1901,  relating  to  the  Navajos  and 
of  January  14,  1916,  and  February  1,  1917,  relating 
to  the  Papagoes.  Manifestly,  therefore,  it  is  im- 
possible to  lay  down  a  general  rule  attempting  to 
define  with  particularity  the  title  acquired  by  the 
Indians  to  lands  set  apart  for  their  benefit  by  Ex- 
ecutive order.  Each  reservation,  and  in  fact,  each 
Executive  order  may  necessitate  an  independent 
determination.  It  may  be  observed,  however,  that 
where  the  reservations  so  created  have  remained 
undisturbed  for  many  years  then  the  rights  of  the 
Indians  therein  are  not  lightly  to  be  disturbed. 

The  second  question  turns  primarily  on  the  act 
of  February  25,  1920,  a  somewhat  comprehensive 
measure  consisting  of  38  sections,  which,  accord- 
ing to  its  title,  is  an  act  to  promote  the  mining  of 
certain  minerals  on  "the  public  domain."  Its  open- 
ing section  reads  in  part: 

"That  deposits  of  coal,  phosphate,  sodium, 
oil,  oil  shale,  or  gas,  and  lands  containing  such 
deposits  owned  by  the  United  States,  including 
those  in  national  forests,  but  excluding  lands 
acquired  under  the  Act  known  as  the  Appa- 
lachian Forest  Act,  approved  March  1,  1911 
(Thirty-sixth  Statutes,  page  961)  and  those  in 
national  parks,  and  in  lands  withdrawn  or  re- 
served for  military  or  naval  uses  or  purposes, 
except  as  hereinafter  provided,  shall  be  sub- 
ject to  disposition  in  the  form  and  manner 
provided  by  this  Act  *  *  *".  [Italics  sup- 
plied.] 

Briefly,  this  act  authorizes  the  Secretary  of  the 
Interior,  under  appropriate  regulations  prescribed 


by  him,  to  lease  for  varying  periods  the  minerals 
designated  within  the  known  mineral  fields  and 
to  issue  prospecting  permits  for  the  development  of 
such  minerals  in  unexplored  fields,  and,  on  the 
discovery  of  mineral,  to  accord  to  the  applicant  or 
permittee  certain  preference  rights  to  a  lease 
thereof.  Provision  is  also  made  for  the  payment  of 
certain  rents  and  royalties  which  under  section  35 
of  the  act,  with  an  exception  not  material  here,  are 
to  be  applied  thus:  (a)  10  per  cent  to  be  deposited 
in  the  Treasury  of  the  United  States  as  "miscel- 
laneous receipts;"  (b)  70  per  cent  of  past  produc- 
tion and  521/2  per  cent  of  future  production  to  be 
credited  to  the  reclamation  fund,  and  (c)  20  per 
cent  of  past  production  and  37  Vi  per  cent  of  future 
production  to  the  State  in  which  the  lands  involved 
are  located  in  aid  of  its  public  schools,  roads,  etc. 
Nowhere  in  the  act  are  the  Indians  mentioned  nor 
do  the  words  "Indian  reservation"  occur  therein. 
Ordinarily  a  sharp  distinction  is  to  be  drawn  be- 
tween Indian  lands  and  public  lands.  See  185 
United  States,  391;  252  United  States,  159,  and  48 
L.D.,  440.  As  at  first  understood  and  construed  by 
this  Department  the  act  of  February  25,  1920,  did 
not  apply  to  Indian  reservations  for  in  promulgat- 
ing regulations  under  that  act  (47  L.D.,  424,  et  seq.) 
the  lands  within  such  reservations  were  expressly 
excepted.  See  47  L.D.,  424,  437  and  489.  See  also 
48  L.D.,  440. 

It  has  since  been  held,  however,  in  the  case  of 
E.  M.  Harrison  (49  L.D.,  139)  that  the  act  under 
discussion  does  apply  to  lands  within  Indian  res- 
ervations created  by  Executive  order,  but  not  to 
such  reservations  created  by  treaty  or  by  act  of 
Congress.  This  holding  was  based  on  the  broad 
grounds  that  the  act  does  not  expressly  except  In- 
dian reservations  from  its  provisions  and  because 
the  lands  within  such  reservations  created  by  Ex- 
ecutive order  are  still,  "owned  by  the  United  States" 
and,  hence,  come  within  the  scope  of  the  act.  Tech- 
nically, of  course,  this  is  true,  but  it  is  equally  true 
also  of  Indian  reservations  created  by  treaty  or  by 
act  of  Congress.  Hence,  if  the  act  of  1920  applies 
to  one  class  of  such  reservations  then  it  must  ap- 
ply also  with  equal  force  to  the  other  classes.  This 
I  am  not  prepared  to  admit.  To  a  material  extent 
Congress  has  made  other  provisions  for  the  leasing 
for  mineral  purposes  of  unallotted  lands  within  In- 
dian reservations.  See  section  3  of  the  act  of  Febru- 
ary 28,  1891  (26  Stat.,  794-5)  which,  in  passing,  it 
may  be  noted  comes  by  way  of  amendment  to  the 
general  allotment  act  of  February  8,  1887,  supra. 
Executive  order  Indian  reservations,  however,  do 
not  come  within  the  act  of  1891,  as  operations 
thereunder  are,  by  its  terms,  confined  to  lands  oc- 
cupied by  Indians  who  have  bought  and  paid  for 
the  same."  Section  26  of  the  act  of  June  30,  1919 
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(41  Stat.  3-31),  as  amended  March  3,  1921  (41 
Stat.  1231) ,  authorizes  the  Secretary  of  the  Interior 
to  lease  the  unallotted  lands  within  any  Indian 
reservation  in  the  States  of  Arizona,  California, 
Idaho,  Montana,  Nevada,  New  Mexico,  Oregon, 
Washington,  and  Wyoming,  for  the  mining  of  gold, 
silver,  copper,  and  other  metalliferous  minerals,  in- 
cluding magnesite,  gypsum,  limestone,  and  asbes- 
tos. Very  properly  this  act  has  been  held  to  apply 
to  Indian  reservations  created  by  Executive  order. 
Under  its  terms,  as  well  as  under  the  earlier  act  of 
1891,  the  entire  proceeds  from  such  leases  go  to 
the  Indians. 

There  are  still  other  considerations  also  which 
are  not  to  be  overlooked.  According  to  a  familiar 
rule  legislation  affecting  the  Indians  is  to  be  con- 
strued in  their  favor  and  a  purpose  to  make  a 
radical  departure  is  not  lightly  to  be  inferred  (241 
U.S.  591)  .  Again,  where  doubt  exists,  that  doubt  is 
to  be  resolved  in  favor  of  the  Indians  (224  U.S., 
675) .  In  fact,  it  can  almost  be  stated  as  a  rule  that 
unless  the  Indians  are  expressly  included  in  the 
terms  of  an  act  they  are  to  be  excluded  (185  U.S. 
391;  241  U.S.  606). 

Again,  practically  all  Executive  orders  withdraw- 
ing lands  from  the  public  domain  for  Indian  pur- 
poses set  apart  the  lands  described  therein  for  the 
benefit,  use  and  occupancy  of  a  given  band  or  tribe 
of  Indians,  with  an  occasional  one,  "for  such  other 
Indians  as  the  Secretary  of  the  Interior  may  see  fit 
to  locate  thereon."  As  commonly  understood  and 
applied,  "use  and  occupancy"  means  the  exclusive 
right  to  use  and  occupy.  This  is  amply  illustrated 
by  that  well-settled  doctrine  of  our  common  law, 
and  by  statute  in  most  if  not  all  of  our  States  as 
well,  to  the  effect  that  where  a  landlord— the  owner 
of  the  fee— grants  the  right  of  possession  to  another, 
even  the  landlord  himself  is  thereafter  barred  from 
unlawfully  invading  the  executive  right  of  occu- 
pancy resting  in  his  tenant.  The  situation  now  at 
hand,  of  course,  is  not  entirely  opposite  to  that  of 
landlord  and  tenant,  but  the  fundamental  under- 
lying principles  are  sufficiently  analogous  to  fully 
justify  the  reference  here.  Congress,  by  virtue  of 
its  plenary  power  over  the  Indians  can  terminate 
their  right  of  occupancy  at  any  time,  but  until  that 
right  is  extinguished,  either  by  act  of  Congress  or 
by  modification  of  the  Executive  order  creating 
the  reserve,  then  the  right  of  occupancy  so  resting 
in  the  Indians  is  exclusive;  and,  hence,  the  public- 
land  leasing  laws  do  not  apply.  While  ordinarily 
not  likely  to  occur,  yet  it  is  entirely  possible  for  the 
lands  within  small  Indian  reservations  withdrawn 
by  Executive  order  to  be  entirely  covered  by  leases 
of  the  character  contemplated  by  the  public  land 
leasing  acts.  In  the  final  outcome  this  might  result 


in  a  total  eviction  of  the  Indians  from  the  specific 
area  so  withdrawn  for  their  benefit. 

These  observations  but  lead  me  to  conclude  that 
had  Congress  intended  to  embrace  Indian  reserva- 
tions within  the  scope  of  the  Public-land  leasing 
act  it  would  have  expressly  so  provided,  as  it  did 
with  our  national  forest  reserves,  Administrative 
officers  being  without  power  to  alter  or  amend 
existing  law,  I  am  of  the  opinion  that  the  general 
leasing  act  of  February  25,  1920,  does  not  apply  to 
lands  within  Indian  reservations  created  by  Execu- 
tive order.  To  hold  otherwise  would  present  the 
incongruous  situation  of  having  the  proceeds  from 
certain  mineral  resources  within  these  reservations 
flowing  to  the  Indians  under  the  act  of  June  30, 
1919,  while  those  from  still  other  mineral  deposits, 
possibly  within  the  very  same  reservation,  instead 
of  going  to  the  Indians,  would  be  devoted  to  the 
purposes  specified  in  section  35  of  the  act  of  Febru- 
ary 25,  1920.  I  am  satisfied  that  Congress  did  not 
so  intend,  hence,  the  matter  is  one  for  further 
action  by  that  body. 


John  H.  Edwards, 

Solicitor. 


Approved: 

Secretary. 


Status  of  Alaskan  Natives- 
Tide  Lands 
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Alaska — Indian    Lands — Occupancy — Status   of    Natives 

The  status  of  the  Indians  and  other  "natives"  of  Alaska 
is  similar  to  that  of  the  American  Indians  within  the  terri- 
torial limits  of  the  United  States,  and  the  extent  of  their 
interests  in  the  public  lands  therein  is  merely  that  of  use 
and  occupancy,  subject  to  such  further  grant  of  title  as 
Congress  from  time  to  time  may  see  fit  to  accord. 

Alaska — Indian  Lands — Reservation 

A  reservation  created  by  the  Secretary  of  the  Interior 
pursuant  to  section  10  of  the  act  of  May  14,  1898,  setting 
apart  a  particular  area  of  public  land  in  Alaska  for  the 
benefit  of  the  Indians  or  natives  does  not  vest  them  with 
actual  title. 

Alaska — Indian    Lands — Tide  Lands — Occupancy — 
Reservation — Jurisdiction 

The  tide  or  other  lands  in  Alaska,  occupied  or  reserved 
for  the  Indians  or  natives,  can  not  be  disposed  of  by  them 
under  existing  law,  but  the  power  rests  with  Congress,  with 
or  without  their  consent,  to  provide  for  the  ultimate  dis- 
posal of  these  lands. 
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Edwards,  Solicitor: 

There  has  been  submitted  for  my  opinion  a  ques- 
tion presented  by  William  L.  Paul,  an  attorney  at 
law,  of  Ketchikan,  Alaska,  involving  the  title  to 
certain  tidelands  near  the  town  of  Ketchikan. 

Claiming  to  be  a  native  Alaskan,  a  descendant 
of  the  Tongass  Tribe,  with  a  power  of  attorney 
from  the  entire  tribe,  Mr.  Paul  asserts  with  some 
confidence  that  the  United  States  is  without  power 
to  deprive  the  natives  of  Alaska  of  any  of  their 
holdings  without  their  consent.  These  circum- 
stances suggest  a  more  extended  discussion  of  the 
situation  than  ordinarily  would  be  required. 

The  domain  embraced  in  the  Territory  of  Alaska 
was  acquired  from  Russia  in  1867,  by  treaty  dated 
March  30  of  that  year  (15  Stat.,  539) .  With  refer- 
ence to  the  rights  of  individuals  in  the  territory  so 
ceded,  Article  III  of  that  treaty  provides: 

The  inhabitants  of  the  ceded  territory,  ac- 
cording to  their  choice,  reserving  their  natural 
allegiance,  may  return  to  Russia  within  three 
years;  but  if  they  should  prefer  to  remain  in 
the  ceded  territory,  they,  with  the  exception  of 
uncivilized  native  tribes,  shall  be  admitted  to 
the  enjoyment  of  all  the  rights,  advantages  and 
immunities  of  citizens  of  the  United  States,  and 
shall  be  maintained  and  protected  in  the  free 
enjoyment  of  their  liberty,  property  and  re- 
ligion. The  uncivilized  tribes  will  be  subject  to 
such  laws  and  regulations  as  the  United  States 
may,  from  time  to  time,  adopt  in  regard  to 
aboriginal  tribes  of  that  country. 

The  act  of  May  17,  1884  (23  Stat.,  24),  which 
virtually  constitutes  the  organic  act  for  the  Terri- 
tory of  Alaska,  expressly  declares  in  section  8— 

That  the  Indians  or  other  persons  in  said 
district  shall  not  be  disturbed  in  the  possession 
of  any  lands  actually  in  their  use  or  occupation 
or  now  claimed  by  them  but  the  terms  under 
which  such  persons  may  acquire  title  to  such 
lands  is  reserved  for  future  legislation  by  Con- 
gress. [Italics  supplied.] 

Section  11,  et  seq.,  of  the  act  of  March  3,  1891 
(26  Stat.,  1095,  1099),  authorizing  the  establish- 
ment of  town  sites  in  Alaska,  the  acquisition  by 
individuals  of  limited  areas  for  trade  or  manufac- 
turing purposes,  etc.,  expressly  excepts,  in  section 
14,  "any  lands  *  *  *  to  which  the  natives  of 
Alaska  have  prior  rights  by  virtue  of  actual  occu- 
pation." Section  15  of  the  latter  act  also  reserved 
for  use  of  the  Metlakahtla  Indians   the  body  of 


lands  known  as  "Annette  Islands,"  but  with  these 
we  are  not  here  directly  concerned  other  than  to 
observe  that  it  has  since  been  held  that  the  reserva- 
tion so  created  extends  to  and  includes  adjacent 
"deep  waters."  See  Alaska  Pacific  Fisheries  v.  United 
States   (248  U.S.,  77) . 

The  foregoing  abundantly  illustrates  the  fact 
that  the  Indians  and  other  "natives"  of  Alaska  are 
in  the  same  category  as  the  other  Indians  of  the 
United  States.  I  have  so  held  in  a  recent  opinion 
dated  May  18,  1923.  See  49  L.D.,  592.  In  other 
words,  whether  in  Alaska  or  elsewhere  in  the  terri- 
torial domain  of  the  United  States,  the  right  of  the 
aborigines,  Indians  or  otherwise,  is  simply  that  of 
use  and  occupancy  subject  to  such  further  grant  of 
title  as  Congress  from  time  to  time  may  see  fit  to 
accord.  The  proviso  to  section  8  of  the  act  of  May 
17,  1884,  reproduced  above,  clearly  shows  this  in  so 
far  as  the  Indians  of  Alaska  are  concerned.  From 
an  early  date,  pursuant  to  the  legislative  intent  in- 
dicated by  Congress,  this  Department  has  consist- 
ently recognized  and  respected  the  rights  of  the 
natives  of  Alaska  in  and  to  the  lands  occupied  by 
them.  See  13  L.D.,  120;  23  L.D.,  335;  24  L.D.,  312; 
26  L.D.,  517;  28  L.D.,  427;  37  L.D.,  334. 

So  much  for  the  situation  generally.  With  respect 
to  the  tidelands  immediately  here  in  question  it 
may  be  said  by  the  act  of  May  13,  1898  (36  Stat., 
409) ,  the  homestead  laws  of  the  United  States  were 
extended  to  the  Territory  of  Alaska,  and  by  sec- 
tion 10  of  that  act  the  Secretary  of  the  Interior  was 
authorized  to  reserve  for  use  of  the  natives  of 
Alaska  "suitable  tracts  along  the  water  front  of  any 
stream,  inlet,  bay  or  seashore,  for  landing  places  for 
canoes  and  other  craft  used  by  such  natives."  On 
August  5,  1905,  pursuant  to  the  authority  just  re- 
ferred to,  the  Acting  Secretary  of  the  Interior  re- 
served the  lands  described  as- 
All  the  lands  in  the  vicinity  of  the  mouth  of 

Ketchikan  Creek  which  lie  between  the  lands 

occupied  by  the  natives  and  the  limits  of  low 

tide  of  Tongass  Narorws. 

Subsequently  the  town  site  of  Ketchikan  was  es- 
tablished, pursuant  to  section  1 1  of  the  act  of 
March  3,  1891,  supra,  surveyed  into  lots,  blocks, 
streets,  and  alleys  and  lots  therein,  or  the  most  of 
them  at  least,  disposed  of  to  private  individuals. 
This  town  is  now  an  incorporated  municipality,  as 
the  act  of  February  7,  1920  (41  Stat.,  402),  will 
show,  but  the  reserve  of  the  tidelands  along  Ton- 
gass Narrows  heretofore  established  as  a  landing 
place  for  the  benefit  of  the  natives  has  never  been 
vacated. 

In  prior  communications  to  this  Department,  Mr. 
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Paul  stated  that  the  natives  are  tired  of  their 
present  location  in  Ketchikan  and  for  various 
reasons  desire  to  move  to  some  other  locality  near 
by.  With  this  in  view,  Mr.  Paul  inquired  if  the 
natives  would  be  permitted  to  sell  their  holdings, 
and  by  departmental  letters  of  October  2  and  De- 
cember 1,  1923,  he  was  advised  that  there  is  no 
authority  under  existing  law  by  which  these  lands 
can  be  sold.  It  was  further  pointed  out  that  by 
section  2  of  the  act  of  May  17,  1898,  Congress  had 
declared  an  intent  to  hold  the  tidelands  and  the 
beds  of  navigable  streams  in  Alaska  in  trust  for  the 
people  of  the  future  State,  or  States,  to  be  created 
out  of  that  Territory,  and  that  in  the  absence  of 
additional  legislation  by  Congress  this  Depart- 
ment was  without  authority  to  make  any  other  dis- 
posal thereof.  I  see  no  occasion  here  to  question 
the  soundness  of  that  view.  As  previously  shown, 
until  Congress  grants  some  greater  title,  the  right 
of  the  natives  in  Alaska  is  simply  one  of  use  and 
occupancy.  Nor  does  the  reservation  of  a  particu- 
lar area  for  their  benefit  result  in  placing  actual 
title  in  the  Indians.  This  is  clearly  shown  by  the 
ruling  of  the  Supreme  Court  in  the  Alaska  Pacific 
Fisheries  case,  supra,  involving  the  reserve  for  the 
Metlakahtla  Indians,  wherein  the  court  said,  page 


The  reservation  was  not  in  the  nature  of  a 
private  giant,  but  simply  a  setting  apart,  "until 
otherwise  provided  by  law,"  of  designated  pub- 
lic property  for  a  recognized  public  purpose- 
that  of  safeguarding  and  advancing  a  depend- 
ent Indian  people  dwelling  within  the  United 
States. 

Prior  to  the  admission  of  a  new  State  Congress 
has  the  power,  of  course,  by  grant  or  otherwise,  to 
dispose  of  lands  underlying  navigable  waters,  tide 
or  inland,  in  any  of  the  territorial  domain  of  the 
United  States.  Shively  v.  Bowlby  (152  U.S.,  1).  In 
the  absence  of  specific  legislation  by  that  body, 
however,  title  to  such  lands  can  not  be  acquired  by 
any  individual  or  group  of  individuals,  Indian  or 
otherwise.  Mann  v.  Tacoma  Land  Company  (153 
U.S.,  273)  and  Alaska  Pacific  Fisheries  v.  United 
States,  supra.  So  also,  about  the  plenary  power  of 
Congress  over  tribal  Indian  property  there  can  be 
no  doubt,  and  in  the  absence  of  an  express  grant 
the  power  so  resting  in  Congress  extends  even  to 
the  abrogation,  by  statute,  of  the  provisions  of  a 
prior  treaty.  See  Lone  Wolf  v.  Hitchcock  (187 
U.S.  553,  565) ,  and  cases  there  cited. 

I  am  of  the  opinion  that  the  tide  or  other  lands 
occupied  by  or  reserved  for  the  Indians  at  Ketchi- 
kan, Alaska,  can  not  be  disposed  of  under  existing 
law  but   that   the  power  rests  with   Congress,   by 


statute,  with  or  without  the  consent  of  the  Indians, 
to  provide  for  the  ultimate  disposal  of  those  lands. 

Approved: 

F.  M.  Goodman,  Assistant  Secretary. 


Choctaw  and  Chickasaw- 
Coal  Royalties 

M-7316  May  28,  1924. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  request  my  opinion  in  the  matter  of  refund- 
ing advance  royalties  to  purchasers  of  coal  and 
asphalt  deposits  underlying  the  segregated  coal  and 
asphalt  land  of  the  Choctaw  and  Chickasaw  In- 
dians Oklahoma. 

These  segregated  lands  form  part  of  the  domain 
patented  in  fee  March  23,  1842  to  these  Indians 
in  common  pursuant  to  the  treaties  of  September 
27,  1830  (7  Stat.  333),  and  January  17,  1837  (11 
Stat.  573) .  Under  section  29  of  the  act  of  June  28, 
1898  (30  Stat.  495-505),  commonly  known  as  the 
Atoka  agreement,  and  the  act  of  July  1,  1902  (32 
Stat.  641) ,  known  as  the  supplemental  agreement, 
allotments  in  severalty  were  made  to  individual 
members  of  these  tribes  but  the  coal  and  asphalt 
lands,  approximating  some  450,000  acres,  were 
segregated  or  reserved  for  the  benefit  of  the  In- 
dians in  common.  Anterior  to  1898  however,  the 
tribal  officers  had  entered  into  a  series  of  leases 
covering  some  of  these  coal  and  asphalt  lands,  roy- 
alty therefrom  being  payable  at  specified  rates  per 
ton  for  the  benefit  of  the  tribes  at  large.  These 
earlier  negotiations  between  the  Indians  and  their 
lessees  were  ratified  and  confirmed  to  some  extent 
by  the  Atoka  agreement,  additional  leases  were 
provided  for  to  run  for  terms  of  30  years,  royalty 
being  fixed  at  15  cents  per  ton  for  coal  and  60 
cents  per  ton  for  asphalt  with  a  proviso  under 
which  the  Secretary  of  the  Interior  could  increase 
or  decrease  the  rate  of  royalty  whenever  he  deemed 
it  for  the  best  interest  of  the  Indians,  so  to  do  (30 
Stat,  page  510)  .  For  a  limited  period  the  coal  op- 
erators were  required  to  pay  15  cents  per  ton  roy- 
alty on  "screened  coal"  but  on  protest  and  after 
an  extensive  hearing  the  rate  of  royalty  on  coal 
was  fixed  at  8  cents  per  ton  "run  of  mine".  The 
asphalt  deposits  proved  to  be  such  a  negligible  fac- 
tor that  for  the  purpose  of  this  discussion  they  may 
be  disregarded  other  than  to  observe  that  both 
classes  of  deposits  are  controlled  by  the  same  legis- 
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lation  and  the  same  underlying  fundamental  prin- 
ciples. With  particular  reference  to  advance  royal- 
ties the  act  of  1898,  supra,  provides: 

"All  lessees  shall  pay  on  each  coal  or  asphalt 
claim  at  the  rate  of  one  hundred  dollars  per 
annum,  in  advance,  for  the  first  and  second 
years;  two  hundred  dollars  per  annum,  in  ad- 
vance, for  the  third  and  fourth  years;  and  five 
hundred  dollars,  for  each  succeeding  year 
thereafter.  All  such  payments  shall  be  treated 
as  advanced  royalty  on  the  mine  or  claim  on 
which  they  are  made,  and  shall  be  a  credit  as 
royalty  when  each  said  mine  is  developed  and 
operated,  and  its  production  is  in  excess  of 
such  guaranteed  annual  advance  payments, 
and  all  persons  having  coal  leases  must  pay 
said  annual  advanced  payments  on  each  claim 
whether  developed  or  undeveloped;  Provided, 
however,  That  should  any  lessee  neglect  or  re- 
fuse to  pay  such  advanced  annual  royalty  for 
the  period  of  sixty  days  after  the  same  becomes 
due  and  payable  or  any  lease,  the  lease  on 
which  default  is  made  shall  become  null  and 
void,  and  the  royalties  paid  in  advance  thereon 
shall  then  become  and  be  the  money  and  prop- 
erty of  the  Choctaw  and  Chickasaw  nations". 

The  supplemental  agreement  of  1902,  supra,  sec- 
tions 56  to  68,  inclusive,  contemplated  that  the 
segregated  coal  and  asphalt  lands  including  the 
mineral  deposits  therein,  whether  leased  or  un- 
leased,  should  be  sold  within  three  years  from  the 
date  of  ratification  of  that  act.  To  this  end  further 
leases  were  prohibited  but  the  act  of  April  21, 
1906  (34  Stat.  137-142),  Congress  further  directed 
leased  lands  should  be  withheld  from  sale  until 
otherwise  provided,  thus  leaving  the  unleased 
areas  only  to  be  offered  for  sale.  In  1905  an  effort 
was  made  to  dispose  of  the  unleased  lands  but  all 
bids  therefor  were  rejected  by  the  Secretary  of  the 
Interior  as  being  too  low.  By  the  act  of  April  26, 
1906  (34  Stat.  137  142),  Congress  further  directed 
that  all  of  these  segregated  lands,  both  leased  and 
unleased,  should  be  withheld  from  sale  until  the 
existing  leases  shall  have  expired  (about  1932)  "or 
until  otherwise  provided  by  law". 

The  matter  rested  thus,  legislatively,  until  1912 
when  by  the  act  of  February  19,  of  that  year  (37 
Stat.  67) ,  Congress  provided  for  an  appraisement 
and  sale  of  the  surface  of  these  lands  subject  to  all 
rights  of  the  mineral  lessees  and  giving  also  to  those 
lessees  certain  preferential  rights  to  purchase  part 
of  the  surface  leased  by  them  at  the  appraised 
price:  See  McAlexter-Edwards  Coal  Company  v. 
Secretary  of  the  Interior  (277  Fed.  573  and  262 
U.S.,  200) .   Between   the  years   1909  and   1916  at 


least  approximately  2,500,000  tons  of  coal  were 
mined  from  these  lands  annually,  some  100,000 
acres  in  the  aggregate  being  then  covered  by 
113  leases,  all  of  which,  however,  were  not  pro- 
ducing or  in  operation.  At  any  rate  royalty  on  the 
coal  annually  produced  at  eight  cents  per  ton 
yielded  the  Indians  about  $200,000  per  annum.  See 
hearings  on  H.R.  12544,  64th  Congress,  which 
ultimately  became  the  act  of  February  8,  1918  (40 
Stat.  433)  .  The  latter  act  provided  for  the  appraise- 
ment and  sale  of  the  coal  and  asphalt  deposits  in 
these  segregated  lands  under  rules  and  regulations 
to  be  prescribed  by  the  Secretary  of  the  Interior, 
at  not  less  than  the  appraised  price.  Section  4  of 
this  act  reads  in  part: 

"That  such  deposits  of  coal  or  asphalt  on 
the  leased  lands  shall  be  sold  subject  to  all 
rights  of  the  lessee  and  that  any  person  acquir- 
ing said  deposits  of  coal  or  asphalt  shall  take 
the  same  subject  to  said  rights  and  acquire  the 
same  under  the  express  understanding  and 
agreement  that  the  Department  of  the  Inte- 
rior will  cancel  and  withdraw  all  rules  and 
regulations  and  relinquish  all  authority  here- 
tofore exercised  over  the  operation  of  said 
mines  by  reason  of  the  Indian  ownership  of 
said  property  and  that  said  properties  there- 
after shall  be  operated  under  and  in  conform- 
ity with  such  laws  as  may  be  applicable 
thereto,  and  that  advance  royalty  paid  by  any 
lessee  and  standing  to  the  credit  of  said  lessee 
shall  be  credited  by  said  purchaser  to  the  ex- 
tent of  the  amount  thereof,  and  that  no  royal- 
ties shall  be  paid  by  said  lessee  to  said  pur- 
chaser until  the  credit  so  given  shall  be  ex- 
hausted at  the  rate  of  8  cents  per  ton  mine 
run,  and  that  the  royalty  to  be  paid  thereafter 
by  said  lessee  to  said  purchaser  shall  be  8  cents 
per  ton  mine  run  of  coal,  and  that  any  lessee 
may,  at  any  time  after  completion  of  such 
sale,  transfer  or  dispose  of  his  leasehold  inter- 
est without  any  restrictions  whatever;  and  that 
any  lessee  shall  have  the  preferential  rights, 
provided  the  same  is  exercised  within  ninety 
days  after  the  approval  of  the  completion  of 
the  appraisement  of  the  minerals  as  herein  pro- 
vided, to  purchase  at  the  appraised  value  any 
or  all  of  the  surface  of  the  lands  lying  within 
such  lease  held  by  him  and  heretofore  reserved 
by  order  of  the  Secretary  of  the  Interior  and 
upon  the  terms  as  above  provided,  and  shall 
also  have  the  preferential  right  except  as 
herein  otherwise  provided  to  purchase  the 
coal  deposits  embraced  in  any  lease  held  by 
such  lessee  by  taking  same  at  the  highest  price 
offered  by   any  responsible  bidder  at   public 
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auction  at  not  less  than  appraised  value;  and  if 
any  lessee  becomes  the  purchaser  of  any  coal 
deposits  on  any  undeveloped  lease  owned  by 
him,  then  one-half  of  the  advance  royalties 
paid  by  any  lessee  on  such  lease  shall  be  cred- 
ited on  the  purchase  price  thereof,  and  any 
residue  of  advance  royalties  heretofore  paid 
by  any  lessee  shall  be  credited  to  such  lessee 
on  account  of  any  production  of  coal  on  any 
other  lease  which  he  may  own  and  operate." 
[Italics  supplied.] 

The  mineral  deposits  underlying  these  lands 
were  advertised  and  offered  for  sale,  in  accordance 
with  the  terms  of  the  foregoing  legislation  and  the 
regulations  promulgated  by  this  Department  to 
carry  out  the  provisions  of  that  act  expressly  de- 
clare: 

"Until  full  and  final  payment  is  made  for 
any  tract,  leased  or  unleased,  sold  under  these 
regulations,  the  purchaser  shall  pay,  or  cause  to 
be  paid  to  the  Superintendent  for  the  Five 
Civilized  Tribes,  monthly,  8  cents  per  ton  for 
all  coal  mined  (mine  run) ,  and  10  cents  per 
ton  for  asphalt  mined,  such  payment  to  be  held 
by  said  Superintendent  to  be  applied  on  the 
purchase  price,  and  upon  request  of  the  pur- 
chaser may  be  applied  in  payment  of  any  in- 
stallment, when  due.  Any  unused  advance 
royalty  to  the  credit  of  a  lessee  under  existing 
leases,  shall  be  paid  by  said  Superintendent, 
when  final  payment  of  the  purchase  price  is 
made,  to  the  purchaser  for  the  benefit  of  the 
lessee  under  the  terms  of  the  lease  and  the  Act 
of  Congress  approved  February  8,  1918;  Pro- 
vided, however,  that  if  any  lessee  becomes  the 
purchaser  of  any  coal  deposits  on  any  unde- 
veloped lease  owned  by  him,  then  one-half  of 
the  advance  royalties  paid  by  any  lessee  on 
such  lease  shall  be  credited  on  the  purchase 
price  thereof,  and  any  residue  of  advance  roy- 
alties heretofore  paid  by  any  lessee  shall  be 
credited  to  such  lessee  on  account  of  any 
production  of  coal  on  any  other  lease  which 
he  may  own  and  operate." 

Evidently  therefore,  upon  payment  of  the  pur- 
chase price  in  full  the  purchaser  then  becomes  en- 
titled to  the  advance  royalty,  or  more  accurately 
speaking,  the  unused  advance  royalty  standing  to 
the  credit  of  the  tract  so  purchased,  Further,  that 
where  a  lessee  purchased  the  coal  deposits  on  any 
undeveloped  lease  owned  by  him  he  thereupon 
became  entitled  to  credit  on  the  purchase  price  to 
the  extent  of  one-half  of  the  advance  royalties  paid, 
the  remaining  half  to  be  credited  to  such  lessee  on 


account  of  production  on  any  other  lease  owned  by 
him. 

When  analyzed,  the  situation  behind  all  this, 
manifestly  the  plain  intent  is  that  the  Indians  shall 
receive  full  and  adequate  consideration  for  their 
property  but  at  the  same  time,  substantial  justice 
shall  be  done  to  the  lessees.  The  hearings  on  the 
bill  last  herein  referred  to  clearly  shows  this.  The 
advance  royalties,  in  effect,  simply  constitute  a  de- 
posit to  be  applied  on  production  as  and  when  had. 
Forfeiture  is  not  provided  for  except  such  as  may 
be  found  in  the  proviso  reproduced  above  from 
the  act  of  June  28,  1898,  which  obtains  only  where 
the  lessee  neglected  or  refused  to  pay  the  advance 
royalties  as  and  when  due.  With  such  royalties  as 
have  heretofore  become  forfeited,  however,  we  are 
not  here  dealing,  the  question  now  before  me  re- 
lating to  the  unused  advance  royalties  standing  to 
the  credit  of  given  tracts  of  land  which  have  been 
sold  and  fully  paid  for.  The  Indians  have  hereto- 
fore received  the  appraised  price  and  frequently 
more  than  the  appraised  price  (the  highest  bid 
price)  for  both  the  surface  and  the  coal  deposits 
underlying  that  surface,  and  I  am  unable  to  see 
wherein  we  can  now  demand  for  the  Indians  re- 
tention of  the  advance  royalties  which  Congress  has 
directed  be  credited  by  the  purchaser  in  favor  of 
the  lessee  to  the  full  extent  thereof. 

One  other  point  remains  to  be  considered.  These 
deposits  were  offered  for  sale  and  were  sold,  in  the 
main,  at  McAlester,  Oklahoma,  on  December  11, 
12,  13  and  14,  1918.  Owing  to  unavoidable  admin- 
istrative and  other  delays  approval  of  these  sales 
by  the  Secretary  of  the  Interior  was  not  had  in 
many  instances  for  several  months  later,  notably 
that  of  the  Kala-Inla  Coal  Company,  purchaser  of 
tract  No.  34-B,  McAlester  district,  which  sale  was 
not  approved  until  August  29,  1919,  the  agreed 
price  being  $21,420.  Under  Section  2  of  the  act  of 
February  8,  1918,  supra,  the  purchaser  of  these 
deposits  were  required  to  pay  20  per  cent  of  the 
purchase  price  in  cash  and  the  remainder  in  four 
equal  annual  installments  "from  the  date  of  sale", 
the  deferred  payments  to  bear  interest  at  5  per  cent 
per  annum.  Where  production  was  in  progress 
necessarily  coal  in  varying  and  frequently  consid- 
erable quantities  was  being  mined  and  removed 
from  these  premises  between  the  date  of  sale 
and  the  date  of  approval  in  each  case.  On 
this  production  the  usual  royalty  at  8  cents  per  ton 
was  demanded  and  paid  as  a  measure  of  protection 
for  the  Indians  in  case  of  default  by  the  purchaser 
to  meet  subsequent  installments  of  the  purchase 
price  when  due.  It  was  first  held  by  the  Depart- 
ment that  as  the  sale  was  not  complete  until  ap- 
proved by  the  Secretary  of  the  Interior,  the  roy- 
alty or  production  between  the  date  of  sale  and 
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the  date  of  approval  belonged  to  the  Indians.  On 
protest  by  the  Kala-Inla  Company,  however,  the 
Department,  on  December  26,  1922,  ruled  that  the 
purchaser  should  be  required  to  pay  interest  on  the 
deferred  payments  from  date  of  sale,  rather  than 
from  the  date  of  approval,  and  that  upon  final  pay- 
ment of  the  purchase  price  the  purchaser  then  be- 
came entitled  to  a  refund  of  the  royalty  on  the 
coal  removed  from  the  tract  between  these  two 
dates.  I  regard  the  latter  as  the  correct  view,  which 
certainly  is  more  in  harmony  with  the  letter  and 
intent  in  section  2  of  the  act  of  February  8,  1918, 
supra,  This  is  apparent,  from  a  moment's  consid- 
eration. These  deposits  were  sold  as  of  a  given 
date,  the  purchaser  bought  as  of  that  date  and  on 
payment  of  the  purchase  price  in  full  with  interest 
the  purchaser  then  clearly  becomes  entitled  to  the 
royalty  on  such  deposits  as  may  have  been  removed 
from  the  premises  so  purchased  subsequent  to  the 
date  of  sale. 

John  H.  Edwards, 

Solicitor. 

Approved:  May  28,  1924. 

F.  M.  Goodwin,  Assistant  Secretary. 


Distribution  of  Tribal 
Funds— Chippewa 

M-11879  May  31,  1924. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

The  act  of  January  24,  1889  (25  Stat.  642)  ,  en- 
titled "An  Act  for  the  relief  and  civilization  of  the 
Chippewa  Indians  in  the  State  of  Minnesota."  after 
authorizing  the  sale  of  lands  ceded  by  the  different 
bands  or  tribes  of  said  Indians,  further  provided 
in  section  7  thereof,  among  other  things,  that  the 
money  accruing  from  the  disposal  of  said  lands, 
after  deductions  for  certain  purposes 

"be  placed  in  the  Treasury  of  the  United 
States  to  the  credit  of  all  the  Chippewa  Indians 
in  the  State  of  Minnesota,  as  a  permanent 
fund,  which  shall  draw  interest  at  the  rate  of 
five  per  centum  per  annum,  payable  annually 
for  the  period  of  fifty  years  *  *  *  and  at  the 
expiration  of  the  said  fifty  years,  the  said  per- 
manent fund  shall  be  divided  and  paid  to  all 
of  said  Chippewa  Indians  and  their  issue  then 
living  in  cash  in  equal   shares." 


The  act  of  March  2,  1907,  (34  Stat.  1221) ,  entitled 
"An  Act  providing  for  the  allotment  and  distri- 
bution of  Indian  tribal  funds",  reads  as  follows: 

"That  the  Secretary  of  the  Interior  is  here- 
by authorized,  in  his  discretion,  from  time  to 
time,  to  designate  any  individual  Indian  be- 
longing to  any  tribe  or  tribes  whom  he  may 
deem  to  be  capable  of  managing  his  or  her 
affairs,  and  he  may  cause  to  be  apportioned 
and  allotted  to  any  such  Indian  his  or  her 
pro  rata  share  of  any  tribal  or  trust  funds  on 
deposit  in  the  Treasury  of  the  United  States 
to  the  credit  of  the  tribe  or  tribes  of  which 
such  Indian  is  a  member,  and  the  amount  so 
apportioned  and  allotted  shall  be  placed  to  the 
credit  of  such  Indian  upon  the  books  of  the 
Treasury,  and  the  same  shall  thereupon  be 
subject  to  the  order  of  such  Indian;  Provided, 
"That  no  apportionment  or  allotment  shall  be 
made  to  any  Indian  until  such  Indian  has  first 
made  an  application  therefor:  Provided  fur- 
ther, That  the  Secretaries  of  the  Interior  and 
of  the  Treasury  are  hereby  directed  to  with- 
hold from  such  apportionment  and  allotment 
a  sufficient  sum  of  the  said  Indian  funds  as  may 
be  necessary  or  required  to  pay  any  existing 
claims  against  said  Indians  that  may  be  pend- 
ing for  settlement  by  judicial  determination 
in  the  Court  of  Claims  or  in  the  Executive 
Departments  of  the  Government,  at  time  of 
such  apportionment  and  allotment. 

Sec.  2.  That  the  Secretary  of  the  Interior 
is  hereby  authorized  to  pay  any  Indian  who 
is  blind,  crippled,  decrepit,  or  helpless  from 
old  age,  disease,  or  accident,  his  or  her  share, 
or  any  portion  thereof,  of  the  tribal  trust  funds 
in  the  United  States  Treasury  belonging  to  the 
tribe  of  which  such  Indian  is  a  member  and  of 
any  other  money  which  may  hereafter  be 
placed  in  the  Treasury  for  the  credit  of  such 
tribe  and  susceptible  of  division  among  its 
members,  under  such  rules,  regulations,  and 
conditions  as  he  may  prescribe." 

Said  section  2  of  the  act  of  March  2,  1907,  was 
amended  by  the  act  of  May  18,  1916  (39  Stat.  123, 
128)    so  as  to  read  as  follows: 

"  'That  the  pro  rata  share  of  any  Indian  who 
is  mentally  or  physically  incapable  of  manag- 
ing his  or  her  own  affairs  may  be  withdrawn 
from  the  Treasury  in  the  discretion  of  the  Sec- 
retary of  the  Interior  and  expended  for  the 
benefit  of  such  Indian  under  such  rules,  regu- 
lations and  conditions  as  the  said  Secretary  may 
prescribe:'   Provided,  That  said  funds  of  any 
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Indian  shall  not  be  withdrawn  from  the  Treas- 
ury until  needed  by  the  Indian  and  upon  his 
application  and  when  approved  by  the  Sec- 
retary of  the  Interior." 

My  opinion  has  been  requested  as  to  whether  the 
Secretary  of  the  Interior  has  authority  under  the 
above  acts  to  segregate  and  pay  over  to  one  Thomas 
Jackson,  a  member  of  the  Fond  du  Lac  Band,  the 
whole  of  his  pro  rata  share  of  the  permanent  fund 
in  the  Treasury  to  the  credit  of  the  Chippewa  In- 
dians in  Minnesota.  It  appears  that  the  above  legis- 
lation heretofore  has  been  considered  as  contain- 
ing no  authority  for  segregating  any  of  said  funds 
for  the  purpose  of  making  payments  such  as  that 
applied  for  by  Thomas  Jackson;  that  the  matter  is 
controlled  entirely  by  the  provisions  of  the  special 
act  of  January  14,  1889,  the  view  being  taken  that 
the  general  act  of  March  2,  1907,  is  not  applicable. 

It  is  an  established  rule  that  a  previously  en- 
acted special  law  is  not  modified  or  repealed  by  a 
general  law  where  there  is  a  repugnancy  or  incon- 
sistency between  the  earlier  and  later  laws  unless 
such  modification  or  repeal  is  provided  for  in  ex- 
press words  or  arises  by  necessary  implication.  Re- 
peal by  implication  is,  of  course,  not  favored.  The 
act  of  March  2,  1907,  is  clearly  repugnant  to  the 
special  provisions  of  the  act  of  January  14,  1889, 
so  much  so  that  if  the  general  provisions  of  the 
later  act  as  amended  were  made  applicable  there 
would  be  the  possibility  that  the  permanent  fund 
set  apart  by  the  earlier  act  for  all  of  the  Chippewa 
Indians  in  the  State  of  Minnesota  to  draw  interest, 
payable  annually,  for  the  period  of  50  years,  might 
be  seriously  depleted  if  not  entirely  exhausted.  It 
is  not  believed  that  such  could  have  been  the  in- 
tention of  Congress  and  any  purpose  to  abrogate 
the  definite  provisions  of  the  act  of  1889  by  the 
later  general  enactment  of  1907,  ought  to  be  clearly 
manifest,  especially  as  it  is  clearly  possible  for  the 
provisions  of  both  the  acts  to  stand  together, 
to  the  affairs  of  the  Chippewa  Indians  in  the  State 

Furthermore,  subsequent  legislation  in  reference 
of  Minnesota,  shows  that  when  withdrawals  are 
contemplated  from  the  permanent  fund  to  their 
credit  in  the  Treasury  arising  under  section  7  of 
the  act  of  1889,  Congress  has  as  provided  in  said 
section  passed  special  acts  appropriate  to  accom- 
plish the  purpose.  In  none  of  these  acts  is  there  any 
provision  covering  a  situation  like  the  present  one. 
Among  other  things  Congress  has  from  time  to 
time,  authorized  the  Secretary  of  the  Interior  to 
withdraw  different  amounts  from  this  permanent 
fund  belonging  to  the  Indians  and  to  use  the  same 
in  the  promotion  of  civilization  of  self-support 
among  them,  in  manner  and  for  purposes  provided 
for  in  the  act  of  1889. 


By  the  act  of  May  18,  1916  (39  Stat.  123,  135), 
the  Secretary  of  the  Interior  is  authorized  to  ad- 
vance to  any  individual  Chippewa  Indian  in  the 
State  of  Minnesota  entitled  to  participate  in  the 
permanent  fund  in  question  one- fourth  of  the 
amount  which  would  now  "be  coming  to  said  In- 
dian under  a  pro  rata  distribution  of  said  perma- 
nent fund."  This  distribution  was  made  to  the  In- 
dians on  the  basis  of  a  roll  prepared  as  of  the  date 
of  the  act,  and  it  appears  that  Thomas  Jackson 
received  his  share.  The  same  act  also  contained  a 
provision  authorizing  the  Secretary  of  the  Interior 
in  his  discretion  to  "advance  to  any  Chippewa  In- 
dian in  the  State  of  Minnesota  entitled  to  share  in 
said  fund  who  is  incompetent,  blind,  crippled,  de- 
crepit, or  helpless  from  old  age,  disease,  or  accident, 
one-fourth  of  the  amount  which  would  now  be 
coming  to  said  Indian  under  a  pro  rata  distribu- 
tion of  said  permanent  fund".  This  provision  is 
practically  identical  with  that  in  section  2  of  the 
general  act  of  March  2,  1907,  supra,  which  appar- 
ently was  unnecessary  if  Congress  had  considered 
the  act  of  1907  operative  in  respect  to  the  Chip- 
pewa Indians  of  Minnesota. 

As  throwing  some  light  on  the  present  situation 
reference  may  be  made  to  the  act  of  May  25,  1918 
(40  Stat.  561,  591)  under  which  the  Secretary  of 
the  Interior  is  authorized  in  section  28  thereof  to 
withdraw  from  the  Treasury  and  segregate  the  com- 
mon or  community  funds  of  any  Indian  Tribe  to 
individual  Indians.  It  was  also  provided  that  the 
funds  of  any  tribe  should  not  be  "segregated  until 
the  final  rolls  of  said  tribes  are  complete."  Excepted 
from  the  operation  of  that  act  were  the  Five  Civil- 
ized Tribes  and  the  Osage  Tribe  of  Indians  in 
Oklahoma. 

The  act  of  June  30,  1919  (41  Stat.  3,  9),  con- 
tains this  provision: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized,  wherever  in  his  discretion  such 
action  would  be  for  the  best  interest  of  the 
Indians,  to  cause  a  final  roll  to  be  made  of  the 
membership  of  any  Indian  tribe;  such  rolls 
shall  contain  the  ages  and  quantum  of  Indian 
Blood,  when  approved  by  the  said  Secretary 
are  hereby  declared  to  constitute  the  legal 
membership  of  the  respective  tribes  for  the 
purpose  of  segregating  the  tribal  funds  as  pro- 
vided in  section  28  of  the  Indian  Appropria- 
tion Act  approved  May  25,  1918  (Fortieth 
Statutes  at  Large,  pages  591  and  592) ,  and 
shall  be  conclusive  both  as  to  ages  and  quan- 
tum of  Indian  blood;  Provided,  That  the  fore- 
going shall  not  apply  to  the  Five  Civilized 
Tribes  or  to  the  Osage  Tribe  of  Indians,  or  to 
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the   Chippewa   Indians   of   Minnesota   or   the 
Menominee  Indians  of  Wisconsin." 


Exchange  of  Allotted 
Land— Flathead 


The  reason  for  the  exception  of  the  Chippewa 
Indians  of  Minnesota  from  the  operation  of  this 
act  would  seem  to  be  obvious.  The  permanent  fund 
deposited  in  the  Treasury  to  the  credit  of  said  In- 
dians by  the  act  of  1889  is  for  a  specified  period  of 
50  years  to  draw  interest  payable  annually.  The 
act  provides  that  "at  the  expiration  of  the  said  50 
years  the  said  permanent  fund  shall  be  divided  and 
paid  to  all  of  said  Chippewa  Indians  and  their 
issue  then  living,  in  cash,  in  equal  shares." 

The  following  act  was  passed  by  Congress  on 
January  25,  1924    (Public-No.  1)  : 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  to  withdraw  from  the 
Treasury  of  the  United  States  so  much  as  may 
be  necessary  of  the  principal  fund  on  deposit 
to  the  credit  of  the  Chippewa  Indians  in  the 
State  of  Minnesota,  arising  under  section  7  of 
the  Act  of  January  14,  1889  (Twenty  fifth 
Statutes  at  Large,  642)  ,  entitled  'An  Act  for 
the  relief  and  civilization  of  the  Chippewa  In- 
dians in  the  State  of  Minnesota'  and  to  make 
therefrom  a  per  capita  payment  or  distribution 
of  SI 00  to  each  enrolled  member  of  the  tribe, 
under  such  rules  and  regulations  as  the  said 
Secretary  may  prescribe:  Provided,  That  before 
any  payment  is  made  hereunder  the  Chippewa 
Indians  of  Minnesota  shall,  in  such  manner  as 
may  be  prescribed  by  the  Secretary  of  the  In- 
terior ratify  the  provisions  of  this  Act  and 
accept  the  same." 

From  the  foregoing  it  is  clear  that  the  distribu- 
tion of  the  principal  sum  or  permanent  fund  in  the 
Treasury  to  the  credit  of  the  Chippewa  Indians  in 
Minnesota,  or  any  part  thereof,  is  controlled  en- 
tirely by  the  special  act  of  January  14,  1889,  and 
subsequent  acts  already  passed  or  which  may  here- 
after be  passed  by  Congress  and  that  the  general 
act  of  March  2,  1907,  has  no  application  in  the 
affairs  of  these  Indians.  Consequently,  there  is  no 
authority  for  favorable  action  in  the  case  of 
Thomas  Jackson,  and  there  is  no  existing  law  under 
which  an  application  such  as  that  made  by  him 
could  be  allowed. 


John  H.  Edwards, 

Solicitor. 

Approved:  May  31,  1924. 

F.  M.  Goodwin,  Assistant  Secretary. 


M-12498  June  6,  1924. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  in  the  matter  of 
an  exchange  of  or  change  in  the  lands  allotted 
Phillip  Bernard  Clairmont,  Flathead  allottee  No. 
2623,  the  particular  point  at  issue  being  whether 
there  is  any  authority  under  existing  law  to  permit 
the  change  desired. 

The  Flathead  Indian  Reservation,  Montana,  was 
created  by  treaty  dated  July  16,  1855  (12  Stat.  975)  , 
and  embraced  in  round  numbers  some  1,500,000 
acres.  By  the  act  of  April  23,  1904  (33  Stat.  302) 
Congress  directed  that  allotments  in  severalty  be 
made  to  the  Indians  of  this  reservation  "under  the 
provisions  of  the  allotment  laws  of  the  United 
States"  and  upon  completion  of  that  work  the 
classification,  appraisement  and  opening  of  un- 
allotted and  unreserved  lands  to  settlement  and 
entry  by  proclamation  of  the  President  under  the 
general  homestead,  town  site  and  mineral  land 
laws  of  the  United  States.  These  things  have  been 
done,  some  2,500  members  of  this  tribe  having  been 
allotted  an  aggregate  area  of  around  228,000  acres, 
and  the  surplus  lands  having  been  opened  by 
proclamation  of  the  President  in  1910:  (See  37 
L.D.,   698). 

"Under  the  provisions  of  the  allotment  laws  of 
the  United  States"  has  properly  been  construed  to 
mean  the  general  allotment  act  of  February  8,  1887 
(24  Stat.  388) ,  as  amended.  This,  in  turn,  provides 
for  the  issuance  of  patents  declaring  that  the 
United  States  does  and  will  hold  the  lands  so 
allotted  in  trust  for  a  period  of  25  years  for  the 
benefit  of  the  allottees  or  his  heirs  and  on  expira- 
tion of  that  period  a  patent  in  fee  will  issue  for  the 
lands  so  allotted,  free  from  any  charge  or  incum- 
brance of  any  nature  whatsoever— in  other  words, 
our  familiar  25-year  trust  patent.  We  frequently 
find  acts  of  Congress  directing  allotments  on  par- 
ticular Indian  reservations  to  be  made  in  accord- 
ance with  the  general  allotment  laws  of  the  United 
States.  When  so  made,  for  all  practical  purposes, 
such  allotments  are  to  be  regarded  as  coming 
within  the  scope  of  the  general  allotment  act.  The 
chief  difference  lies  in  the  area  received  by  the 
allottees.  Under  the  general  allotment  act,  ordinar- 
ily, each  Indian  receives  80  acres  of  agricultural 
or  160  acres  of  grazing  land,  while  under  the  special 
acts    relating    to    particular   reservations    they    fre- 
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quently  receive  considerably  more.  See  the  act  of 
May  30,  1908  (35  Stat.  558),  relating  to  the  Fort 
Peck  Reservation  and  the  act  of  March  1,  1907 
(34  Stat.  1035)  as  amended  June  30,  1919  (41  Stat. 
16)  ,  relating  to  the  Blackfoot  reservation,  both  of 
which  are  also  in  the  State  of  Montana.  Both  of 
these  acts  authorizes  allotments  under  the  general 
allotment  laws  of  the  United  States  and  on  each 
reservation  the  allottees  received  in  excess  of  320 
acres.  Patents  for  such  allotments  however  were 
issued  in  accordance  with  the  general  allotment  act 
of  February  8,   1887,  as  amended. 

After  the  Flathead  reservation  had  been  opened 
to  settlement  and  entry  the  Indians  insisted  that 
allotments  should  be  made  to  unallotted  children 
born  to  enrolled  members  of  the  tribe,  from  the 
undisposed  of  lands  within  their  former  reserva- 
tion. This  was  granted  by  the  act  of  February  25, 
1920  (41  Stat.  452)  ,  which  authorized  allotments 
to  such  children  "during  one  year  from  and  after 
approval  of  that  act",  from  any  of  the  unallotted 
or  unsold  lands  within  the  original  limits  of  this 
reservation.  The  allotment  now  here  to  Philip 
Bernard  Clairmont,  among  others,  was  made  under 
this  act  although  patents  therefor  were  not  issued 
until  May  25,  1922. 

From  time  to  time  Congress  has  enacted  sundry 
statutes  permitting  Indians  to  surrender  the  lands 
allotted  to  them  and  select  other  lands  in  lieu 
thereof.  See  the  acts  of  October  19,  1888  (25  Stat. 
611,  612),  act  of  January  26,  1895  (28  Stat.  641), 
act  of  April  23,  1904  (33  Stat.  297)  and  the  act  of 
March  3,  1909  (35  Stat.  784) .  Section  2  of  the  act 
of  1888,  supra,  reads: 

"The  Secretary  of  the  Interior  is  hereby  au- 
thorized, in  his  discretion,  and  whenever  for 
good  and  sufficient  reason  he  shall  consider  it 
to  be  for  the  best  interest  of  the  Indians,  in 
making  allotments  under  the  statute  aforesaid, 
to  permit  any  Indian  to  whom  a  patent  has 
been  issued  for  land  on  the  reservation  to 
which  such  Indian  belongs,  under  treaty  or 
existing  law,  to  surrender  such  patent  with 
formal  relinquishment  by  such  Indian  to  the 
United  States  of  all  his  or  her  rights,  title, 
and  interest  in  the  land  conveyed  thereby, 
properly  indorsed  thereon,  and  to  cancel  such 
surrendered  patent:  Provided,  That  the  In- 
dian so  surrendering  the  same  shall  make  a 
selection,  in  lieu  thereof,  of  other  land  and 
receive  patent  therefor,  under  the  provisions  of 
the  act  of  February  eighth,  eighteen  hundred 
and  eighty-seven." 

The  act  of  March  3,  1909,  supra,  provides  (per- 
tinent provisions  only)  : 


"That  if  any  Indian  of  a  tribe  whose  surplus 
lands  have  been  or  shall  be  ceded  or  opened  to 
disposal  has  received  or  shall  receive  an  allot- 
ment embracing  lands  unsuitable  for  allotment 
purposes,  such  allotment  may  be  canceled  and 
other  unappropriated,  unoccupied,  and  unre- 
served land  of  equal  area,  within  the  ceded 
portions  of  the  reservation  upon  which  such 
Indian  belongs,  allotted  to  him  upon  the  same 
terms  and  with  the  same  restrictions  as  the 
original  allotment,  and  lands  described  in  any 
such  canceled  allotment  shall  be  disposed  of 
as  other  ceded  lands  of  such  reservation.  This 
provision  shall  not  apply  to  the  lands  for- 
merly comprising  Indian  Territory.  The  Sec- 
retary of  the  Interior  is  authorized  to  prescribe 
rules  and  regulations  to  carry  this  law  into 
effect." 

According  to  a  familiar  rule  statutes  of  a  remedial 
nature  are  to  be  liberally  construed,  and,  wherever 
possible,  legislation  relating  to  the  Indians  is  to  be 
construed  in  their  favor.  With  these  observations 
in  mind  I  am  of  the  opinion  that  the  limitation  of 
one  year  in  the  act  of  February  25,  1920,  under 
which  allotments  were  to  be  made  to  additional 
members  of  the  Flathead  tribe  is  not  to  be  con- 
strued as  a  limitation  on  or  a  prohibition  of  ex- 
changes of  or  changes  in  the  allotments  to  the  In- 
dians of  this  reservation  under  the  earlier  statutes 
herein  referred  to,  whenever  such  changes  are 
found  by  the  Secretary  of  the  Interior  to  be  for  the 
best  interests  of  the  Indians. 

John  H.  Edwards, 

Solicitor. 
Approved: 
F.  M.  Goodwin,  Assistant  Secretary. 


Intermarriage— Enrollment 
of  Children  Born 

50  L.D.  551  June  16,  1924. 

M-12198 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  is  requested  in  the  matter  of  the 
enrollment  of  Addie  Prickett,  Laura  McNutt,  Frank 
Wilbut,  Amos  Wilbur,  George  Wilbur  and  David 
Wilbur,  with  the  Menominee  Tribe  of  Indians, 
Wisconsin. 
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Applications  of  the  above  persons  for  enrollment 
with  the  Menominee  Tribe  were  denied  by  the 
Department  March  1,  1907,  and  September  27, 
1910.  Request  has  been  made  for  reconsideration 
of  that  action  based  on  an  act  apparently  not  con- 
sidered at  the  time.  The  persons  in  question  are 
the  children  of  Sarah  Wilbur,  a  Menominee  In- 
dian of  mixed  blood,  who  was  the  wife  of  a  white 
man  and  whose  enrollment  was  authorized  in  said 
decision  of  the  Department  of  March  1,  1907.  In 
the  request  for  reconsideration  reference  is  made  to 
the  act  of  June  7,  1897  (30  Stat.  62,  90) ,  providing 
for  the  enrollment  under  certain  conditions  of  chil- 
dren born  of  a  marriage  theretofore  solemnized 
between  a  white  man  and  an  Indian  woman.  It  is 
alleged  that  error  was  committed  in  holding  that 
because  the  mother,  Sarah  Wilbur  was  not  recog- 
nized as  a  member  of  the  tribe  prior  to  March  1, 
1907,  the  act  of  June  7,  1897,  does  not  apply  as 
"there  is  not  a  word  about  membership  in  the  act, 
nor,  place  of  birth,  affiliation  or  other  matter,  and 
the  Department  cannot  legislate." 

It  appears  that  Sarah  Wilbur  had  14  children 
and  that  she  originally  applied  for  enrollment  of 
herself  and  all  of  her  children,  1 1  of  whom  were 
born  off  the  reservation  and  3  alleged  to  have  been 
born  on  the  reservation.  Her  application  was  sub- 
sequently modified  to  include  only  the  3  children 
alleged  to  have  been  born  on  the  reservation.  The 
tribe  voted  unanimously  against  the  enrollment  of 
both  Sarah  Wilbur  and  all  of  her  children.  The 
Department,  however,  on  March  1,  1907,  authorized 
the  enrollment  of  the  mother,  at  the  same  time 
denying  the  application  for  the  children.  This  was 
upon  the  showing  among  other  things,  that  the 
mother  of  Sarah  Wilbur  was  at  one  time  carried  on 
the  rolls  as  a  half-breed  Menominee  Indian  and  that 
Sarah  Wilburn  had  removed  to  and  was  then  living 
on  the  reservation.  Application  for  the  enrollment 
of  the  children  was  renewed  in  1909  including 
those  named  in  the  present  request  for  reconsider- 
ation. The  tribe  unanimously  opposed  the  enroll- 
ment of  any  of  the  applicants,  all  of  whom  were 
born  off  the  reservation  and  had  never  affiliated 
with  or  been  recognized  by  the  tribe.  The  Depart- 
ment on  September  27,  1910,  authorized  the  en- 
rollment of  two  of  said  applicants  on  the  ground 
that  they  were  married  to  enrolled  members  of  the 
tribe  and  had  for  many  years  been  affiliated  there- 
with and  residing  on  the  reservation,  but  denied 
the  application  of  the  other  children.  It  appears  to 
have  been  the  custom  of  the  Indians  at  the  time 
to  recognize  intermarried  women  as  belonging  to 
the  tribe  and  entitled  to  share  in  its  benefits.  Two 
other  children  of  Sarah  Wilbur  were  for  like  rea- 
sons subsequently  enrolled  with  the  tribe. 

As  above  stated  the  present  request  for  recon- 


sideration is  based  solely  on  the  act  of  June  7,  1897, 
supra,  which  reads  as  follows: 

"That  all  children  born  of  a  marriage  here- 
tofore solemnized  between  a  white  man  and  an 
an  Indian  woman  by  blood  and  not  by  adop- 
tion, where  said  Indian  woman  is  at  this  time 
or  was  at  the  time  of  her  death,  recognized  by 
the  tribe  shall  have  the  same  rights  and  privi- 
leges to  the  property  of  the  tribe  to  which 
the  mother  belongs,  or  belonged  at  the  time  of 
her  death,  by  blood,  as  any  other  member  of 
the  tribe,  and  no  prior  act  of  Congress  shall 
be  construed  as  to  debar  such  child  of  such 
right." 

The  contention  is  that  as  these  applicants  are 
the  children  of  a  white  man  and  an  Indian  woman 
by  blood  and  not  by  adoption,  "belonging  to  the 
Menominee  Tribe  of  Indians  by  blood",  and  that 
as  the  mother  was  commonly  known  among,  and 
"recognized  by  the  tribe  on  and  prior  to  June  7, 
1897",  and  is  now  enrolled,  they  are  within  the 
provisions  of  said  act  regardless  of  membership  in 
the  tribe,  place  of  birth,  affiliation  or  other  matter. 

The  act  of  June  7,  1897,  was  not  referred  to  and 
apparently  was  not  considered  in  connection  with 
the  departmental  actions  of  March  1,  1907,  and 
September  27,  1910,  enrolling  Sarah  Wilbur  and 
denying  such  right  to  her  children.  It  is  true  that 
the  persons  contemplated  by  the  remedial  act  of 
June  7,  1897,  do  not  have  to  show  enrolled  mem- 
bership in  order  to  share  in  the  distribution  of  the 
property  of  the  tribe.  It  was  held  in  an  opinion  of 
the  Assistant  Attorney  General  of  this  Department 
in  the  case  of  William  Banks   (26  L.D.,  71,  73)  : 

"The  object  of  that  act  was  not  to  make  the 
persons  coming  within  its  provisions  members 
of  any  tribe  of  Indians  nor  to  reinstate  them 
where  they  had  withdrawn  from  such  member- 
ship but  to  confer  upon  them  simply  one  of  the 
incidents  of  membership,  that  is,  a  right  to 
share  in  the  distribution  of  the  property  of  the 
tribe." 

But  in  order  to  entitle  such  children  as  are  re- 
ferred to  in  said  act  to  a  right  to  share  in  the  tribal 
property,  it  must  be  shown  as  expressly  required  in 
said  act,  that  the  mother  was  recognized  as  a  mem- 
ber of  the  tribe.  The  statement  in  the  request  for 
reconsideration  that  the  mother,  Sarah  Wilbur  was 
recognized  by  the  tribe  on  and  prior  to  the  act  of 
June  7,  1897,  is  not  borne  out  by  the  evidence,  es- 
pecially in  view  of  the  persistent  objections  of  the 
tribe  to  her  enrollment.  In  view  of  all  the  facts  it 
is  not  believed  the  statement  can  mean  more  than 
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that  the  relatives  and  acquaintances  of  Sarah  Wil- 
bur recognized  that  she  possessed  Menominee  blood 
through  her  mother  who  was  at  one  time  recog- 
nized by  the  tribe.  The  fact  is  that  Sarah  Wilbur 
did  not  apply  for  enrollment  until  long  after  the 
passage  of  said  act,  although  her  marriage  took 
place  prior  thereto  and  she  was  not  actually  en- 
rolled until  March  1,  1907,  which  was  then  done 
over  the  protest  of  the  tribe  and  solely  on  the 
ground  that  her  mother  was  at  one  time  carried 
on  the  rolls  and  that  she  herself  had  returned  to 
the  reservation.  Aside  from  the  facts,  which  do 
not  clearly  establish  recognition  by  the  tribe,  a 
forced  recognition  is  not  such  recognition  as  is 
evidently  contemplated  by  the  act  of  June  7,  1907. 
The  authorities  fully  recognize  the  right  of  the 
several  Indian  tribes  to  regulate  their  internal  af- 
fairs, including  determination  of  who  are  the  tribal 
members,  subject  only  to  the  power  of  Congress 
to  annul  their  customs,  usages  and  determinations. 
In  an  opinion  of  the  Assistant  Attorney  General 
for  this  Department,  under  date  of  March  14,  1905, 
after  fully  setting  forth  the  history  of  the  act  of 
June  7,  1897,  it  was  held  among  other  things: 

"*  *  *  where  an  Indian  woman  is  after  in- 
termarriage with  a  white  man  recognized  by 
her  tribe  as  belonging  thereto,  and  the  family 
so  founded  identifies  itself  and  affiliates  with 
the  Indian  tribe  to  which  the  mother  belonged 
and  by  which  she  continued  to  be  recognized, 
and  the  issue  of  such  marriage  are  recognized 
by  tribal  usage  as  its  members,  such  issue  are 
entitled  to  be  enrolled  in  the  tribe  and  to  re- 
ceive the  benefit  of  tribal  annuities  and  prop- 
ertv  *   *   *" 

It  was  concluded  in  said  opinion  that  the  con- 
struction of  the  act  of  1897  given  by  the  instruc- 
tions of  March  5,  1904,  in  the  matter  of  the  New 
York  Indians  is  the  correct  one  and  should  be  fol- 
lowed. Those  instructions  read  in  part: 

"The  act  was  clearly  aimed  at  a  supposed  in- 
justice in  the  administration  of  Indian  af- 
fairs. It  must  be  construed  to  relive  the  issue  of 
a  marriage  coming  within  its  descriptive  terms. 
It  applies  to  all  prior  marriages,  for  the  word 
"heretofore"  clearly  requires  it,  and  the  words 
"is  at  this  time  or  was  at  the  time  of  her 
death"  necessarily  so  imply.  The  descriptive 
words  "is  at  this  time  or  was  at  the  time  of  her 
death"  also  necessarily  imply  a  continuance  of 
tribal  relation  and  of  identification  with  the 
Indian  community  after  the  marriage,  and 
cannot  apply  where  the  woman  by  her  mar- 
riage in   effect  withdrew   from   the   tribe,   no 


longer  identified  herself  with  the  tribal  com- 
munity and  interests  *   *   *. 

The  act  is  remedial,  intended  to  save  rights, 
and  is  supplementary  to  the  act  of  1888,  and 
should  be  construed  to  operate  in  favor  of 
offspring  of  all  marriages  wherein  the  rights 
of  the  mother  are  saved  by  that  act,  if  the  fam- 
ily has  continued  to  be  identified  with  the 
Indian  community." 

The  opinion  of  the  Assistant  Attorney  General 
of  March  14,  1905,  supra,  in  construing  the  act  of 
June  7,  1897,  evidently  went  too  far  in  holding 
"and  the  issue  of  such  marriage  are  recognized  by 
tribal  usage  as  its  members",  as  said  act  clearly 
does  not  impose  any  such  condition  upon  the  per- 
sons coming  within  its  provisions.  In  this  respect 
the  opinion  is  really  broader  than  the  instructions 
in  the  matter  of  the  New  York  Indians  which  it 
adopts.  Under  the  terms  of  the  act  to  entitle  chil- 
dren born  of  a  marriage  between  a  white  man  and 
an  Indian  woman  to  rights  and  privileges  in  the 
mother's  tribe  it  must  appear  that  she  is  recog- 
nized by  the  tribe  as  belonging  thereto,  but  no  such 
requirement  is  laid  upon  the  children  themselves. 
The  scope  of  the  act  is  properly  set  out  in  the  case 
of  William  Banks,  supra.  This  view,  however,  is 
not  helpful  to  the  present  applicants  as  their 
mother  was  not  only  born  apart  from  the  tribe  but 
did  not  live  therewith  nor  has  she  been  recognized 
by  the  tribe  as  one  of  its  members. 

While  the  Department  may  as  a  general  thing 
direct,  as  was  done  in  the  case  of  Sarah  Wilbur, 
enrollments  over  tribal  protests  where  it  deems 
such  course  proper  in  the  interest  of  justice,  yet 
when  it  comes  to  determining  rights  under  the  act 
of  June  7,  1897,  wherein  the  conditions  under 
which  children  born  of  a  marriage  between  a  white 
man  and  an  Indian  woman  are  permitted  to  share 
in  tribal  property  are  expressly  prescribed,  not  only 
is  the  Department  bound  by  the  rule  thus  estab- 
lished but  the  tribe  itself  is  powerless  to  object. 
Under  that  rule  to  entitle  the  children  of  Sarah 
Wilbur  to  rights  and  privileges  in  the  Menominee 
Tribe,  it  must  be  clearly  shown  that  the  mother 
was  recognized  by  the  tribe  as  belonging  thereto. 
Not  only  that,  but  the  mother  Sarah  Wilbur  was 
living  at  the  time  the  act  of  June  7,  1897  was 
passed  and  was  not  then  recognized  by  the  tribe  as 
contemplated  by  said  act.  It  was  held  in  the  case 
of  Oakes  v.  United  States  (172  Fed.  305),  which 
affirmed  the  case  of  William  Banks,  supra: 

"Act  of  June  7,  1897,  c.  3  30  Stat.  62,  relating 
to  the  rights  of  children  of  a  white  man  and 
an  Indian  woman  in  tribal  property,  does  not 
embrace  the  children  of  a  mother  who  was  liv- 
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ing  at  the  time  of  its  passage  and  was  not  then 
recognized  by  the  tribe  as  one  of  its  mem- 
bers." 

Furthermore,  the  facts  of  this  case  are  similar  to 
those  in  the  case  of  Oakes  v.  United  States,  supra. 
Sarah  Wilbur  occupies  a  similar  position  to  that 
of  Mrs.  Jones  in  that  case,  and  her  children  are  in 
the  same  position  as  Mrs.  Andrews  and  Mrs.  Bent, 
the  children  of  Mrs.  Jones.  The  act  of  June  7,  1897, 
was  invoked  in  support  of  the  claim  of  Mrs.  An- 
Irews  and  Mrs.  Bent.  The  court  held,  however: 

"But  of  this  act  it  is  enough  to  say  that  its 
terms  are  such  that  it  does  not  embrace  the 
children  of  a  mother,  such  as  Mrs.  Jones,  who 
was  living  at  the  time  of  its  passage  and  was 
not  then  recognized  by  the  tribe  as  one  of  its 
members." 

The  facts  in  the  case  of  Vezina  v.  United  States. 
(245  Fed.  411),  are  also  similar  to  those  in  the 
:ase  of  Sarah  Wilbur,  except  that  Mrs.  Delaney  the 
nother  of  Mrs.  Vezina,  was  not  living  at  the  time 
:he  court  rendered  decision.  Reference  was  made 
n  that  case  to  the  act  of  June  7,  1897,  as  to  which 
he  court  said: 

"*  *  *  Under  this  statute  Mrs.  Vezina  is 
clearly  entitled  to  be  recognized  and  treated 
in  all  respects  as  if  she  had  remained  upon  the 
reservation.  It  is  true  that,  if  Mrs.  Delaney  was 
now  living,  under  out  decision  in  Oakes  v. 
United  States,  97  CCA.  139,  172  Fed.  305, 
Mrs.  Vezina  would  not  be  entitled  to  be  en- 
rolled under  this  statute.  That  decision  would 
probably  exclude  the  children  of  Mrs.  Vezina 
from  the  right  to  enrollment  and  from  allot- 
ment. As  there  is  no  case  before  us  now,  except 
the  case  of  Mrs.  Vezina,  we  do  not  care  to  ex- 
press a  more  definite  opinion  upon  the  ques- 
tion of  her  children". 

That  the  persons  coming  within  the  provisions 
)f  said  act  of  June  7,  1897,  hav  no  inherent  right 
in  tribal  property  even  though  possessing  a  quan- 
:um  of  Indian  blood  is  clearly  indicated  by  the 
fact  that  legislation  was  deemed  necessary  to  confer 
rights  upon  such  persons.  No  claim  is  made  that 
the  applicants  herein  were  ever  identified  with  or 
recognized  by  the  tribe  but  their  claim  is  appar- 
ently based  on  the  fact  of  their  Indian  blood,  and 
perchance  the  enrollment  of  their  mother.  This  is 
not  sufficient  either  under  the  law  of  the  decisions. 
There  is  no  question  that  a  patent  may  be  entitled 
to  enrollment  while  the  child  is  not. 

No  valid  reason  is  seen  for  disturbing  the  action 


heretofore  taken  by  the  Department  in  denying 
the  applications  of  the  persons  named  in  the  re- 
quest for  reconsideration. 

John  H.  Edwards, 

Solicitor. 
Approved:  June  16,  1924. 
F.  M.  Goodwin,  Assistant  Secretary. 


Chippewa— Enrollment 


M- 11380 


June  17,  1924. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

Reconsideration  is  asked  of  Solicitor's  opinion  of 
February  29,  1924,  involving  the  application  of 
Mrs.  Emma  Freqeau  Coburn  for  enrollment  with 
the  Fond  du  Lac  Band  of  Chippewa  Indians  in 
Minnesota. 

This  case  was  given  very  careful  consideration 
in  the  former  opinion,  all  treaties,  acts  of  Con- 
gress, and  authorities  deemed  pertinent  being  re- 
ferred to  and  fully  discussed.  The  matters  now  pre- 
sented at  great  length  on  behalf  of  Mrs.  Coburn 
are  with  few  exceptions  along  the  same  lines  as 
those  heretofore  advanced.  However,  there  are  a 
few  points  raised  by  the  request  which  it  is  deemed 
advisable  to  consider. 

There  is  no  material  controversy  as  to  the  facts 
of  this  case.  It  is  now  contended  that  the  Indians 
were  deceived  by  some  of  the  provisions  in  their 
treaties,  particularly  in  article  2  of  the  treaty  of 
October  4,  1842  (17  Stat.  591)  ,  wherein  they  stipu- 
lated for  the  right  of  hunting  on  their  ceded  ter- 
ritory, with  the  usual  privileges  of  occupancy,  "un- 
til required  to  remove  by  the  President  of  the 
United  States."  It  is  claimed  that  this  language  was 
inserted  without  the  knowledge  and  consent  of  the 
Indians,  parties  to  the  treaty;  that  their  understand- 
ing was  that  no  actual  removal  was  contemplated; 
and  that  notwithstanding  the  fact  that  Mrs.  Coburn 
never  removed  to  the  reservation  set  apart  for  the 
Fond  du  Lac  Band  and  has  always  lived  in  Wis- 
consin, her  right  in  the  common  property  of  the 
tribe  was  not  affected  thereby  and  that  she  is  en- 
titled equally  with  those  who  actually  removed  to 
the  reservation  and  whose  names  are  on  the  rolls 
of  the  said  band.  It  is  sufficient  to  say  of  this  con- 
tention that  in  addition  to  the  provision  of  the 
treaty  of  1842  substantially  the  same  provision  was 
made  in  the  treaties  of  July  29,  1837  (7  Stat.  537) 
and  September  30,  1854   (10  Stat.  1109) .  If  it  be  a 
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fact  that  the  Indians  were  deceived  as  alleged,  that 
is  not  a  matter  that  can  now  be  cured  administra- 
tively however  strong  the  evidence  may  be,  as  Con- 
gress alone  could  afford  relief  in  a  situation  of 
that  kind.  In  the  solicitor's  opinion  the  treaties 
were  construed  in  accordance  with  their  plain  un- 
ambiguous terms  which  it  was  held  inevitably  sup- 
ported the  conclusion  that  the  ultimate  removal  of 
the  Indians  from  their  ceded  territory  to  the  dimin- 
ished reservation  set  apart  for  them  in  Minnesota 
was  the  purpose  in  contemplation. 

The  application  of  Mrs.  Coburn  for  enrollment 
is  made  under  the  act  of  January  14,  1889  (25  Stat. 
642),  entitled  "An  Act  for  the  relief  and  civiliza- 
tion of  the  Chippewa  Indians  in  Minnesota:"  there- 
fore whatever  rights  she  may  have  are  necessarily 
controlled  by  its  provisions,  whatever  may  have 
been  her  status  prior  thereto.  She  was  born  in  Wis- 
consin where  she  lived  practically  all  her  life.  She 
never  removed  to  the  Fond  du  Lac  Reservation  set 
apart  by  that  act  nor  did  the  members  of  her  fam- 
ily. It  was  held  by  the  Assistant  Attorney  General 
for  this  Department  in  1895  that  Congress  legis- 
lated in  the  act  of  1889  only  for  Chippewa  Indians 
actually  resident  in  the  State  of  Minnesota,  and 
that  none  other  should  be  enrolled. 

It  is  conceded  in  the  request  for  reconsideration 
that  authority  rests  in  the  Indians  themselves  to 
decide  who  are  members  of  the  tribe  and  that  this 
custom  prevailed  at  the  time  a  census  of  the  In- 
dians was  being  made  under  the  act  of  1889  which 
authorized  a  commission  for  that  purpose.  That 
the  Indian  tribes  have  the  right  to  regulate  their 
internal  affairs,  including  determination  of  who 
are  the  tribal  members,  subject  only  to  the  power 
of  Congress  to  annul  their  customs,  usages  and  de- 
terminations is  fully  recognized.  The  fact  is  that 
the  mother  of  Mrs.  Coburn  applied  for  enrollment 
under  the  act  of  1889  but  she  was  not  enrolled  and 
the  commission  at  that  time  was  largely  relying  on 
the  sentiment  of  the  Indians  gathered  at  formal 
hearings  as  to  whom  they  regarded  as  being  entitled 
to  enrollment.  The  commission  encountered  much 
opposition  to  the  enrollment  of  Indians  outside 
the  State  of  Minnesota  especially  in  respect  to  those 
claiming  rights  with  the  Fond  du  Lac  Band  in  and 
around  the  vicinity  of  Superior,  Wisconsin  where 
Mrs.  Coburn  was  born  and  continued  to  live  and 
where  she  was  married  to  a  white  man.  The  name 
of  Mrs.  Coburn's  mother  nor  that  of  her  grand- 
mother was  never  placed  on  the  roll  made  up  under 
the  act  of  1889  although  the  Commission  was  given 
large  discretionary  authority  in  the  matter  of  de- 
termining who  of  such  Indians  were  entitled  to 
enrollment. 

Reference  is  made  in  the  request  for  considera- 
tion to  the  Solicitor's  opinion  of  February  17,  1919, 


which  had  under  consideration  the  effect  of  the 
act  of  January  14,  1889,  supra,  but  it  is  contended 
that  under  that  opinion  the  only  requisite  on  the 
part  of  persons  there  involved  is  possession  of  the 
blood  of  the  tribe;  that  the  opinion  does  not  carry 
a  necessary  implication  that  the  ancestor  must  have 
been  enrolled  by  the  Chippewa  Commission.  The 
specific  question  then  presented  for  opinion  was 
"as  to  the  rights  of  certain  children  born  to  persons 
whose  names  appear  on  the  tribal  rolls  of  the 
Chippewa  Indians  of  Minnesota  to  share  in  the 
interest  accruing  upon  the  fund  arising  under  the 
act  of  January  14,  1889  (25  Stat.  742)  .  During  the 
course  of  said  opinion  it  was  stated  among  other 
things: 

"Said  act  must  be  construed  on  the  same 
principle  as  a  deed  of  trust,  which  in  legal 
effect  it  is,  so  far  as  concerns  the  questions 
herein  discussed.  *   *   * 

But  so  the  trust  is  settled.  And  nowhere  in 
its  terms  of  settlement  is  either  residence  with 
or  continued  or  'recognized'  membership  of  the 
tribe,  or  birth  on  the  reservation,  or  United 
States  citizenship,  or  any  other  qualification 
mentioned,  save  only  being  a  'Chippewa  In- 
dian' i.e.,  possession,  in  whole  or  in  part,  of  the 
blood  of  one  of  the  originally  enrolled  mem- 
bers of  that   tribe. 

#  #  #  #  # 

The  issue,  then,  includes  all  the  lineal,  de- 
scendants of  the  ancestor.  But  the  ancestor 
must  be  found  to  have  been  of  the  tribal  mem- 
bership at  the  time  of  the  creation  of  the 
trust." 

The  trust  above-referred  to  clearly  is  that  created 
by  the  act  of  January  14,  1889  which  also  provided 
for  appointment  of  a  commission  to  make  up  an 
accurate  roll  of  the  Indians.  The  language  in  the 
above  opinion  of  February  17,  1919— "originally 
enrolled"— has  been  interpreted  as  referring  to  the 
enrollment  made  by  the  Chippewa  Commission 
under  the  provisions  of  said  act  of  January  14, 
1889.  That  this  interpretation  is  correct  is  evi- 
denced by  a  statement  of  facts  set  forth  in  said 
opinion  as  follows: 

"In  the  particular  case  giving  rise  to  a  call 
for  this  opinion,  Sarah  Kadrie,  nee  Cogger,  was 
a  full-blood  Chippewa  Indian  woman  born  on 
the  reservation  in  the  year  1892— subsequent  to 
the  cession  and  the  original  enrollment.  She 
was  an  only  child  of  her  mother,  a  member  of 
the  original  enrollment." 


The  roll  of  the  Chippewa  Commission  author- 
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ized  by  the  act  of  1889  was  made  during  that  year. 
It  appears  that  Mrs.  Coburn  applied  for  and  was 
allotted  a  tract  of  land  in  Wisconsin  under  the 
fourth  section  of  the  general  allotment  act  of 
February  8,  1887  (24  Stat.  388) ,  on  which  trust 
patent  issued  in  1895.  This  patent  was  subsequently 
canceled,  not  upon  the  ground  that  she  was  not 
entitled  to  an  allotment  on  the  public  domain 
under  the  fourth  section,  but  for  the  reason  that 
the  lands  were  chiefly  valuable  for  timber  and 
therefore  under  the  regulations  then  in  force  were 
not  subject  to  allotment  under  that  section.  The 
significance  of  this  transaction  is  that  it  indicates 
an  abandonment  of  tribal  relations  by  Mrs.  Coburn 
and  consequent  renunciation  of  claim  to  tribal 
property  especially  as  to  land  as  an  Indian  is  not 
entitled  to  an  allotment  of  land  both  on  the  res- 
ervation and  the  public  domin.  Although  the  act 
under  which  Mrs.  Coburn  claims  was  passed  in 
1889  she  herself  did  not  apply  for  enrollment  with 
the  Fond  due  Lac  Band  until  in   1920. 

The  main  contention  in   this  matter  has  been 
that  as  Mrs.  Coburn's  ancestors  were  at  one  time 
members  of  the  Fond  du  Lac  Band  and  received 
benefits  under  treaties  entered  into  prior  to  the  act 
oi  1889  she  is  entitled  to  rights  under  that  act  re- 
gardless of  the  fact  that  neither  she  nor  her  family 
moved  to  or  lived  at  any  time  within  the  reserva- 
tion set  apart  for  the  band.   This  practically  as- 
sumes that  tribal  rights  once  existing  are  so  inher- 
ent that  they  cannot  be  lost  or  forfeited.  It  is  well 
settled   that   a   claim   to   share   in    tribal    property 
aased  solely  on  a  quantum  of  Indian  blood  is  not 
sufficient   either   under   the   law  or   the   decisions. 
There  are  many  persons  of  Indian  descent  who 
lave  wholly  lost  or  abandoned  their  tribal  rela- 
ions  and  are  no  longer  recognized  by  the  Indian 
Tribe  as  members  of  it.  The  mere  fact  that  an  In- 
liian  is  descendant  of  one  whose  name  may  at  one 
time  have  been  borne  upon  the  rolls  does  not  of 
tself  make  such  Indian  a  member  of  the  tribe.  In 
i/iew  of  the  act  of  1889  it  is  not  sufficient  to  merely 
srove  the  existence  of  Indian  blood  or  that  the 
mcestor  was  at  one  time  a  recognized  member  of 
he  tribe.  The  parent  may  be  a  recognized  member 
)f  the  tribe.  The  parent  may  be  entitled  to  en- 
tailment while  the  child  is  not.  This  is  illustrated 
n  the  act  of  June  7,  1897    (30  Stat.  62,  90) ,  pro- 
viding for  enrollment  under  certain  conditions  of 
hiklren  born  of  a  marriage  between  a  white  man 
md  an  Indian  woman  as  was  the  case  of  Mrs.  Co- 
)urn.  This  legislation  was  necessary  to  confer  rights 
ipon  such  children  but  in  order  to  entitle  them  to 
hare  in  tribal  property  evidence  is  expressly  re- 
quired by  the  terms  of  said  act  showing  that  the 
nother  was  a  recognized  member  of  the  tribe. 
The  position  was  taken  in  the  former  opinion 


that  whatever  rights  Mrs.  Coburn  may  have  had 
either  in  herself  or  through  her  ancestors  was  lost 
by  ceasing  to  be  a  member  of  the  Fond  du  Lac 
Band  as  the  act  of  January  14,  1889  clearly  antici- 
pated removal  of  the  Indians  of  that  band  from 
Wisconsin  to  the  reservation  set  apart  for  them  in 
Minnesota.  Taking  the  act  of  1889  as  a  whole  Con- 
gress was  clearly  legislating  therein  for  the  benefit 
of  reservation  Indians,  not  persons  located  in  Wis- 
consin who  might  claim  possission  of  some  Fond  du 
Lac  blood.  This  was  undoubtedly  the  view  taken 
by  the  tribe  itself  and  the  commission  appointed 
under  said  act  at  the  time  the  census  of  that  year 
was  being  taken. 

No  good  reason  is  seen  for  disturbing  the  con- 
clusion reached  in  my  former  opinion. 

John  H.  Edwards, 

Solicitor. 

Approved:  June  17,  1924. 

F.  M.  Goodwin,  Assistant  Secretary. 


Restricted  Fee  and 
Trust  Patents 
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M-12509 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


My  opinion  is  requested  in  the  matter  of  the 
relinquishment  by  certain  allottees,  or  their  heirs, 
on  the  Winnebago  Indian  Reservation,  Nebraska, 
of  their  restricted  fee  patents  with  the  view  of  hav- 
ing trust  patents  issued  to  them  under  the  general 
allotment  act  of  February  8,  1887    (24  Stat.  388)  . 

These  allotments  were  made  under  the  act  of 
February  21,  1863  (12  Stat.  658),  and  fee  patents 
with  restrictions  against  alienation  were  issued  to 
the  allottees  in  accordance  with  the  terms  of  said 
act.  It  is  claimed  that  it  would  result  in  great  bene- 
fit to  the  Indians  if  the  change  indicated  could  be 
made,  as  experience  hasshown  that  it  is  virtually 
impossible  to  effect  sales  of  the  lands  owing  to  the 
large  number  of  heirs,  in  cases  of  deceased  allottees, 
and  the  consequent  difficulty  of  delivering  good 
title. 

The  question  presented  is  as  to  whether  or  not 
under  the  exchange  provisions  of  the  act  of  Oc- 
tober 19,  1888  (25  Stat.  611,  612)  or  any  other 
existing  authority  the  allottees  or  the  heirs  to  these 
estates  may  be  permitted  to  surrender  the  restricted 
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fee  patents  issued  to  said  allottees  under  the  act  of 
1863  and  have  reissued  instead  trust  patents  of  the 
form  prescribed  in  section  5  of  the  general  allot- 
ment act  of  1887.  As  the  matter  now  stands,  sales 
of  the  lands  embraced  in  these  allotments  would 
have  to  be  made  by  deed  of  the  allottees  or  their 
heirs,  involving  difficult  and  expensive  proceedings, 
whereas,  if  the  lands  were  covered  by  trust  patents, 
sales  could  be  made  under  supervision  of  the  De- 
partment, fee  patents  issued  direct  to  purchasers  and 
the  proceeds  distributed  to  those  found  entitled. 

The  act  of  October  19,  1888,  supra  in  section  2 
thereof  provides: 

The  Secretay  of  the  Interior  is  hereby  au- 
thorized in  his  discretion,  and  whenever  for 
good  and  sufficient  reason  he  shall  consider  it 
to  be  for  the  best  interest  of  the  Indians,  in 
making  allotments  under  the  statute  aforesaid, 
permit  any  Indian  to  whom  a  patent  has  been 
issued  for  land  on  the  reservation  to  which 
such  Indian  belongs,  under  treaty  or  existing 
law,  to  surrender  such  patent  with  formal  re- 
linquishment by  such  Indian  to  the  United 
States  of  all  his  or  her  right,  title,  and  inter- 
est in  the  land  conveyed  thereby,  properly  in- 
dorsed thereon,  and  to  cancel  such  surrendered 
patent:  Provided,  that  the  Indian  so  surrender- 
ing the  same  shall  make  a  selection,  in  lieu 
thereof,  of  other  land  and  receive  patent  there- 
for, under  the  provisions  of  the  act  of  Febru- 
ary eighth,  eighteen  hundred  and  eighty-seven. 

By  the  first  section  of  said  act  the  Secretary  of 
the  Interior  is  authorized  to  accept  the  surrender 
of  and  to  cancel  patents  issued  to  certain  named 
members  of  the  Sioux  Tribe  of  Indians  under  the 
treaty  of  February  19,  1867   (15  Stat.  505)- 

The  same  having  been  surrendered  to  the 
United  States  by  the  Indians  named,  who  have 
respectively  indorsed  theron  their  relinquish- 
ment of  all  their  right,  title  and  interest  in 
and  to  said  lands,  for  the  purpose  of  receiving 
allotments  on  said  Sisseton  and  Wahpeton 
Reservation,  Dakota,  under  the  act  of  Febru- 
ary eighth,  eighteen  hundred  and  eighty-seven, 
and  to  allot  and  patent  to  said  Indians,  under 
the  act  of  February  eighth,  eighteen  hundred 
and  eighty-seven,  such  lands  as  they  would  be 
thereby  entitled  to  had  no  previous  patents  to 
them  severally  been  made. 

The  instrument  provided  for  and  the  one  that 
was  issued  under  the  treaty  of  1867  was  a  fee  patent 


with  restrictions  against  alienation.  Therefore,  it  is 
a  fair  deduction  that  authority  is  contained  in  sec- 
tion 2  of  the  act  of  October  19,  1888,  for  the  Secre- 
tary of  the  Interior  to  accept  generally  the  sur- 
render of  and  to  cancel  fee  simple  patents  with 
restrictions  against  alienations  for  the  purpose  of 
exchange  under  said  section.  The  act  also  has  been 
administered  as  authorizing  exchange  in  cases 
where  trust  patent  was  originally  issued  and  as 
extending  to  cases  arising  since  passage  of  the  act 
as  well  as  prior  thereto.  (Alexis  F.  Bailly,  12  L.D., 
184)  The  heirs  of  deceased  allottees  are  also  en- 
titled to  the  benefits  of  the  act.  (Pretty  Crazy  Eyes 
15  L.D.,  76). 

It  will  be  observed  that  the  act  of  1888  provides 
that  the  Indian  surrendering  his  patent  shall  make 
a  lieu  selection  of  other  lands  on  which  trust  patent 
is  to  be  issued  under  act  of  February  8,  1887.  The 
usual  reason  for  making  these  exchanges  is  that  the 
Indian  is  desirous  of  securing  other  land  because 
that  originally  selected  and  covered  by  the  patent 
he  surrenders  is  unfit  for  farming  purposes  or  does 
not  cover  the  land  selected  and  improved  by  him. 
The  purpose  of  the  act  undoubtedly  was  to  afford 
the  Indian  the  greatest  advantages  possible  in  this 
respect.  But  these  conditions  are  not  present  in  the 
instant  case.  Here  it  is  proposed  to  surrender  one 
kind  of  patent  for  the  purpose  of  taking  another 
kind,  both  covering  the  same  tract  of  land— in  other 
words,  an  exchange  of  patents  and  not  of  lands. 

The  act  of  March  3,  1909  (35  Stat.  781),  also 
provides  for  the  surrender  and  cancellation  of 
patents  in  order  to  take  other  lands,  but  it  is  not 
applicable  here  because  it  is  not  proposed  to  select 
other  land  and,  besides,  said  act  is  limited  to  the 
lieu  selection  of  ceded  lands. 

The  act  of  April  23,  1904  (33  Stat.  297)  amend- 
atory of  the  act  of  January  26,  1895  (28  Stat.  641) 
limits  the  authority  of  the  Secretary  of  the  In- 
terior to  cancel  patents  to  certain  specified  classes. 
It  nevertheless  recognizes  or  continues  his  authority 
in  that  regard  to  cases  where  patents  are  relin- 
quished by  patentees  or  their  heirs  to  take  other 
allotments.  Both  of  these  acts,  however,  contem- 
plate the  cancellation  of  conditional  or  trust  pat- 
ents and  for  other  obvious  reasons  they  do  not 
cover  such  a  situation  as  the  present  one. 

The  act  of  October  19,  1888,  is  more  nearly  ap- 
plicable to  the  case  of  these  Winnebago  allotments 
and  patents  than  any  other  existing  legislation. 
But,  as  hereinbefore  stated,  the  conditions  are  not 
such  as  to  bring  the  situation  within  the  plain  and 
obvious  provisions  of  said  act.  In  my  opinion  the 
Department  would  not  be  justified  in  permitting 
the  allottees  in  question,  of  their  heirs,  to  surrender 
the  restricted  fee  patents  heretofore  issued  for  the 
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sole  purpose  of  obtaining  trust  patents  in  lieu 
thereof  covering  the  same  land.  However,  the  situa- 
tion is  apparently  one  to  fully  justify  an  appeal  to 
Congress  for  relief  legislation  in  the  premises. 

John  H.  Edwards, 

Solicitor. 
Approved:  August  27,  1924. 
F.  M.  Goodwin,  Assistant  Secretary. 


Quapaw— Federal  Income  Tax 
M-12746  October  8,  1924. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  in  the  matter  of 
income  taxes  against  allottees  of  the  Quapaw  In- 
dian Tribe.  Oklahoma,  the  particular  point  at  is- 
sue being  whether  the  income  derived  by  these 
Indians  from  their  "restricted  lands"  is  subject  to 
our  Federal  income  tax  laws. 

The  act  of  March  2,  1895  (28  Stat.  876-907) , 
contains  an  item  which  reads: 


"That  the  allotments  of  land  made  to  the 
Quapaw  Indians,  in  the  Indian  Territory,  in 
pursuance  of  an  act  of  the  Quapaw  National 
Council,  approved  March  twenty-third,  eight- 
een hundred  and  ninety-three,  be  and  the  same 
are  hereby  ratified  and  confirmed,  subject  to 
revision,  correction  and  approval  by  the  Sec- 
retary of  the  Interior:  Provided  however,  That 
any  allottee  who  may  be  dissatisfied  with  his 
allotment  shall  have  all  the  rights  to  contest 
the  same  provided  for  in  said  Act  of  the  Qua- 
paw National  Council  subject  to  revision,  cor- 
rection, and  approval  by  the  Secretary  of  the 
Interior.  And  the  Secretary  of  the  Interior  is 
hereby  authorized  to  issue  patents  to  said  al- 
lottees in  accordance  therewith:  Provided, 
That  said  allotments  shall  be  inalienable  for  a 
period  of  twenty-five  years  from  and  after  the 
date  of  said  patents." 


Under  the  foregoing,  patents  in  fee  with  restric- 
tions against  alienation  for  the  period  stated,  were 
'issued  to  allottees  of  the  Quapaw  Tribe  mainly  mi- 
lder dates  of  September  26,  and  October  19,  1896. 
"Tie  25-year  restriction  period  therefore,  expired 
in  1921,  except  as  to  the  lands  allotted  to  or  in- 
herited by  some  63  members  of  this  tribe,  the  re- 


strictions on  which  were  continued  for  an  additional 
25  years  by  section  26  of  the  act  of  March  3,  1921 
(41  Stat.  1248) ,  as  amended  by  the  act  of  Novem- 
ber 18,  1921  (42  Stat.  1570).  None  of  these  acts, 
nor  the  earlier  treaties  or  statutes  dealing  with  the 
Quapaw  Indians  contains  any  specific  congressional 
direction  with  reference  to  the  taxation  of  their 
lands  either  by  the  State  or  the  Federal  Govern- 
ment. We  must  turn  therefore  to  other  considera- 
tions. 

We  are  dealing  here  of  course  only  with  the  re- 
stricted Indians,  or  rather  those  lands  in  the  hands 
of  the  original  allottees  or  their  heirs  from  which 
the  restrictions  against  alienation  have  not  been 
removed.  To  be  effective  restrictions  of  this  char- 
acter necessarily  must  include  involuntary  as  well 
as  voluntary  alienation;  otherwise  the  Indians 
would  soon  lose  title  to  their  holdings  by  forced 
sale  under  foreclosure  proceedings.  Being  an  in- 
strumentality employed  by  the  Federal  Govern- 
ment for  the  protection  of  its  Indian  wards,  this 
nonalienability  clause  cannot  be  reduced  to  a 
nullity  by  any  State  attempting  to  levy  taxes 
thereon  or  the  income  therefrom;  Gillespie  v.  Okla- 
homa (257  U.S.,  501) .  We  are  not  here  greatly 
concerned  with  taxation  by  the  State  other  than 
to  show  that  in  the  absence  of  legislation  by  Con- 
gress nonalienability  and  exemption  from  taxation 
go  practically  hand  in  hand.  In  passing,  it  may  be 
observed,  however,  that  while  the  act  under  which 
the  Quapaw  Indians  were  allotted  is  silent  on  the 
question  of  taxation,  yet  when  the  matter  was 
pending  before  Congress  it  was  clearly  the  primary 
intent  or  understanding  of  that  body  that  these 
lands  were  to  be  both  inalienable  and  nontaxable 
for  a  period  of  25  years;  See  House  Report  No. 
2256,  52nd.  Congress,  Second  Session. 

The  internal  revenue  acts  of  September  8,  1916 
(39  Stat.  756)  October  3,  1917  (40  Stat.  300)  Feb- 
ruary 24,  1919  (Id.  1057),  November  23,  1921  (42 
Stat.  227),  and  June  2,  1924  (43  Stat.  253),  are 
lengthy  and  comprehensive  measures.  So  also  they 
are  in  broad  compass  and,  in  so  far  as  our  present 
purposes  are  concerned,  briefly,  they  impose  a  tax 
on  the  net  income  (above  stated  exemptions)  on 
every  person  a  resident  in  this  country.  Citizen- 
ship, race,  color  or  nationality  are  not  determining 
factors.  Nowhere  in  these  acts  are  the  Indians  or 
their  property  mentioned.  It  follows  therefore  that 
an  individual  is  not  exempt  simply  because  he  is  an 
Indian  or  may  happen  to  have  Indian  blood  in  his 
veins.  All  property,  or  the  income  derived  from  all 
sources  however  is  not  taxable,  even  in  the  hands 
of  white  or  other  persons  not  of  Indian  blood.  We 
frequently  find  comparatively  large  incomes  partly 
if  not   wholly   exempt   from   taxation   due   to   the 
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source  from  which  derived.  This  arises  however 
largely  by  virtue  of  specific  exemptions  in  our  in- 
ternal revenue  laws  or  rests  on  some  vested  right 
protected  by  our  Constitution. 

When  we  come  to  consider  the  income  flowing 
to  the  Indians  from  their  restricted  property,  where 
no  definite  exemption  from  taxation  has  been  set 
up,  we  confront  a  somewhat  peculiar  situation. 
From  an  early  date  in  the  history  of  this  country, 
the  Indians  always  have  been  recognized  as  wards 
of  the  nation,  entitled  to  its  protection  and  its  sup- 
port. According  to  a  familiar  rule,  legislation  affect- 
ing the  Indians  is  to  be  construed  in  their  favor  and 
a  purpose  to  make  a  radical  departure  is  not  lightly 
to  be  inferred:  United  States  v.  Nice  (241  U.S. 
591) .  It  has  even  been  held  that  the  general  acts 
of  Congress  do  not  include  the  Indians  in  the 
absence  of  some  clear  intent  to  that  effect:  Elk  v. 
Wilkinson  (112  U.S.  100),  United  States  v.  Quiver 
(241  U.S.  602-6) . 

"But  in  the  Government's  dealings  with  the 
Indians  the  rule  is  exactly  the  contrary.  The 
construction,  instead  of  being  strict,  is  liberal; 
doubtful  expressions,  instead  of  being  resolved 
in  favor  of  the  United  States,  are  to  be  resolved 
in  favor  of  a  weak  and  defenseless  people,  who 
are  wards  of  the  nation,  and  dependent  wholly 
upon  its  protection  and  good  faith.  This  rule 
of  construction  has  been  recognized,  without 
exception,  for  more  than  a  hundred  years  and 
has  been  applied  in  tax  cases.  (Choate  v. 
Trapp  224  U.S.  665-675) . 

With  these  observations  at  hand  I  am  unable, 
by  implication,  to  impute  to  Congress  an  intent 
under  the  broad  language  used  in  our  internal 
revenue  acts  to  impose  a  tax  (for  the  benefit  of  the 
Federal  Government)  on  the  income  derived  from 
restricted  property  of  these  wards  of  the  nation, 
property  the  management  and  control  of  which 
rests  not  in  the  Indians  themselves  but  largely  in 
the  hands  of  officers  of  the  Government  charged  by 
law  with  the  responsibility  and  duty  of  protecting 
the  interest  and  welfare  of  these  dependent  people. 
In  other  words,  is  the  property  of  the  ward  to  be 
taxed  for  the  benefit  of  the  guardian?  In  the  ab- 
sence of  some  clear  congressional  authority  to  that 
effect,  which  is  not  at  hand,  I  am  of  the  opinion 
that  the  income  flowing  to  the  Indians  from  their 
restricted  property  is  not  subject  to  an  income  tax 
under  existing  law. 

John  H.  Edwards, 

Solicitor. 
Approved:  October  8,   1924. 
F.  M.  Goodwin,  Assistant  Secretary. 


Flathead— Highway   Right-of-Way 
M-13344  October  9,  1924. 

The  Honorable, 

The  Secretary  of  the  Interior. 


Dear  Mr.  Secretary: 

My  opinion  is  requested  in  connection  with  per- 
mission granted  by  the  Department  on  May  2, 
1918,  to  the  Board  of  County  Commissioners,  Flat- 
head County,  Montana,  to  open  a  public  highway 
across  certain  lands  of  the  Flathead  Indian  Reser- 
vation in  that  State,  including  land  allotted  in  sev- 
eralty to  one  Julia  Courville. 

The  application  for  the  above  right  of  way  was 
filed  under  section  4  of  the  act  of  March  3,  1901 
(31  Stat.,  1058,  1084),  which  provides: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  grant  permission,  upon  compli- 
ance with  such  requirements  as  he  may  deem 
necessary,  to  the  proper  State  or  local  authori- 
ties for  the  opening  and  establishment  of  pub- 
lic highways,  in  accordance  with  the  laws  of  the 
State  or  Territory  in  which  the  lands  are  situ- 
ated, through  any  Indian  reservation  or 
through  any  lands  which  have  been  allotted  in 
severalty  to  any  individual  Indians  under  any 
laws  or  treaties  but  which  have  not  been  con- 
veyed to  the  allottees  with  full  power  of  alien- 
ation." 

This  is  general  legislation  and  contemplates  the 
submission  of  applications  thereunder  to  the  Sec- 
retary of  the  Interior  for  approval  or  disapproval. 
However,  the  application  on  which  the  right  of  way 
in  question  was  granted  was  considered  as  having 
been  made  under  the  act  of  March  4,  1915  (38 
Stat.,  1188)  ,  which  was  passed  in  the  meantime  and 
authorizes  the  opening  of  public  roads  on  certain 
Indian  reservations  in  Nebraska  and  on  all  Indian 
reservations  in  Montana.  Section  2  of  that  act  pro- 
vides: 

"That  the  legal  authorities  charged  with  the 
duty  of  laying  out  and  opening  public  roads 
and  highways  under  the  laws  of  the  State  of 
Montana,  having  jurisdiction  over  any  terri- 
tory embraced  within  any  Indian  reservation 
in  Montana,  are  hereby  authorized  and  em- 
powered to  lay  out  and  open  public  roads 
within  any  of  the  said  Indian  reservations  in 
conformity  to  and  in  accordance  with  the  laws 
of  the  State  of  Montana  relating  to  the  laying 
out  and  opening  of  public  roads,  and  that  any 
public  road  when  so  laid  out  and  opened  shall 
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be  deemed  a  legal  road:  Provided,  That  such 
road  authorities  shall,  in  addition  to  notifying 
the  landowners  as  provided  in  the  State  laws, 
likewise  serve  notice  upon  the  superintendent 
in  charge  of  the  restricted  Indian  lands  upon 
which  it  is  proposed  to  lay  out  a  public  road, 
and  shall  also  furnish  him  with  a  map  drawn 
on  tracing  linen  showing  the  definite  location 
and  width  of  such  proposed  road,  and  no  such 
road  shall  be  laid  out  until  after  it  has  re- 
ceived the  approval  of  such  superintendent." 

At  the  time  the  present  application  was  filed, 
Julia  Courville,  a  Flathead  Indian,  was  a  minor, 
and  consent  for  the  highway  through  her  allotment 
was  given  by  her  father,  Alphonso  Courville,  on 
payment  of  damages  as  follows  : 

"Eighty  rods  of  seven  chicken-tight  wire  4 
feet  high,  19  strand,  and  payment  of  the  land 
the  road  may  take  at  the  rate  of  $100  per  acre, 
as  the  road  goes  through  the  best  land." 

In  submitting  report,  the  then  superintendent 
stated  that  the  road  would  be  a  benefit  to  the  allot- 
tee and  that  the  damages  demanded  were  unreason- 
able as  the  road  would  pass  through  poor  agricul- 
tural lands.  He  further  stated  that  the  county  com- 
missioners had  agreed  to  fence  the  road  through 
the  allotment  with  four  galvanized  barbed  wires, 
posts  a  rod  apart,  which  he  considered  adequate 
compensation  for  the  damages  caused,  and  he  ac- 
cordingly recommended  that  the  application  for 
right  of  way  be  granted.  The  Department  accepted 
the  report  and  recommendation  of  the  superin- 
tendent, and  he  was  instructed  to  approve  the  map 
of  location  of  the  road,  which  was  done  May  20, 
1918. 

The  present  superintendent  reported  on  July  12, 
1924,  that  the  commissioners  of  Flathead  County 
had  failed  to  construct  the  road  in  question,  but 
that  the  public  had  been  allowed  to  use  the  right 
of  way  to  reach  certain  villa  sites  in  the  vicinity: 
that  the  allotment  of  Julia  Courville  is  now  located 
within  the  county  of  Lake,  Montana;  that  the  com- 
missioners for  that  county  have  recently  announced 
their  intention  of  constructing  the  road  under  the 
right  of  way  granted  to  the  commissioners  of  Flat- 
head County;  and  that  the  husband  of  Julia  Cour- 
ville objects  thereto  unless  the  officials  furnish  a 
woven-wire  fence  on  both  sides  of  the  road,  con- 
struct a  cattle  chute,  and  pay  the  sum  of  $300  for 
the  land  taken. 

It  further  appears  that  the  superintendent  dis- 
cussed this  matter  with  the  Lake  County  commis- 
sioners and  informed  them  of  the  prior  approval 
of  right  of  way;  he  also  informally  advised  the  hus- 


band of  Julia  Courville  of  such  approval;  he  later 
conferred  with  the  attorney  for  the  Flathead  tribe 
who  contended  that  the  approval  of  right  of  way 
by  the  Department  on  May  2,  1918,  is  invalid  for 
the  reason  that  there  was  no  agreement  on  the  part 
of  the  allottee  to  accept  any  less  damages  than 
stipulated  by  her.  The  particular  question  sub- 
mitted for  opinion  is  as  to  whether  this  point  is 
well  taken. 

It  will  be  noted  that  section  2  of  the  act  of  March 
4,  1915,  applies  only  to  Indian  reservations  in  the 
State  of  Montana  and  directly  authorizes  and  em- 
powers the  proper  State  officials  to  lay  out  and 
open  public  roads  within  said  reservation  "in  con- 
formity to  and  in  accordance  with  the  laws  of  the 
State  of  Montana  relating  to  the  laying  out  and 
opening  of  public  roads,  and  that  any  public  road 
when  so  laid  out  and  opened  shall  be  deemed  a 
legal  road,"  subject  only  to  approval  by  the  super- 
intendent of  the  map  of  definite  location  to  be 
furnished  him  by  said  officials.  In  the  earlier  in- 
structions issued  by  the  Indian  Office  under  said 
act,  superintendents  were  directed  not  to  accept 
any  map  unless  at  least  one  part  thereof  was  drawn 
on  tracing  linen  and  accompanied  by  field  notes, 
as  theretofore  required  under  the  act  of  March  3, 
1901,  supra;  and  they  were  further  directed  not  to 
approve  any  map  showing  highways  that  did  not 
directly  follow  section  lines  until  the  same  had 
been  submitted  to  that  office.  It  was  the  belief  at 
the  time  that  it  would  not  be  for  the  best  interests 
of  the  Indians  to  leave  the  approval  of  highways, 
other  than  along  section  lines  entirely  to  the  dis- 
cretion of  superintendents.  However,  these  instruc- 
tions were  subsequently  rescinded  primarily  for  the 
reason  that  it  was  considered  questionable  whether 
the  act  of  March  4,  1915,  contains  any  authority 
for  limiting  the  discretion  of  superintendents  in 
the  manner  stated;  and  they  were  accordingly  noti- 
fied that  it  would  thereafter  be  discretionary  with 
them  to  approve  all  maps  filed  under  said  act 
"whether  the  highways  have  been  laid  out  along 
section  lines  or  along  a  meandering  or  irregular 
course,  and  that  it  will  not  be  necessary  for  them 
to  report  their  action  in  any  case  except  upon  spe- 
cial request." 

Inquiries  were  subsequently  addressed  to  the 
Indian  office  by  superintendents  on  the  question  of 
their  authority  in  the  matter  of  adjudicating  dam- 
ages, and  they  were  advised  that  no  instructions 
additional  to  those  already  issued  were  necessary. 
They  were  admonished,  however: 

"The  office  expects  that  you  will  so  adminis- 
ter the  act  cited  that  the  interests  of  the  In- 
dians will  be  adequately  safeguarded,  and  at 
the  same  time  see  that  there  may  be  no  just 
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cause  for  complaint  among  any  of  the  parties 
in  interest;" 

and  that: 

"Should  any  protest  be  made  because  of  the 
fact  that  the  owners  of  the  land  are  not  con- 
sulted or  given  opportunity  to  express  their 
views,  it  might  be  well  to  give  the  matter  fur- 
ther consideration." 

A  similar  principle  was  involved  in  an  opinion 
rendered  by  the  Assistant  Attorney  General  for  this 
Department  on  May  26,  1905,  relating  to  the  act 
of  March  3,  1901,  .supra,  wherein  it  was  said,  among 
other  things: 

"Section  4  authorizes  the  Secretary  of  the 
Interior  to  do  in  behalf  of  the  Indian  allottees 
what  the  Indian  might  do  for  himself  had  he 
full  title  to  his  land.  In  effect,  the  Secretary 
acts  under  that  section  as  agent  of  the  Indian 
holder  of  the  equitable  and  of  the  United 
States  holder  of  the  legal  title  *  *  *  it  may 
not  be  improper  to  suggest  that  merely  tech- 
nical objections  should  not  be  interposed  to 
prevent  the  establishment  of  public  highways. 
If  the  need  of  such  highway  is  demonstrated 
and  the  Indian  is  compensated  for  any  damage 
he  may  suffer  by  reason  of  its  establishment, 
the  Department  should  give  its  approval." 

There  is  no  express  reference  to  damages  in  the 
act  of  March  4,  1915,  as  there  was  none  in  the  act 
of  March  3,  1901.  But  as  in  both  acts  highways  are 
authorized  to  be  laid  out  and  opened  through  In- 
dian lands  in  accordance  with  the  laws  of  the  State 
or  Territory  where  situated,  the  subject  of  damages 
is  necessarily  involved  in  the  procedure  under  said 
acts  for  acquiring  lands  for  highway  purposes.  The 
laws  of  Montana  prescribe  the  method  of  determin- 
ing damages  and  making  awards.  Presumbaly  this 
method  is  to  be  followed  in  opening  highways 
across  Indian  reservations  and  allotments,  under 
the  provisions  of  the  act  of  March  4,  1915;  conse- 
quently, an  Indian  allottee  is  entitled  to  like  con- 
sideration as  any  other  owner  in  the  matter  of  con- 
sent and  damages.  The  fact  is,  the  only  matter  in 
which  the  Indian  is  directly  interested  or  concerned 
in  the  subject  of  damages,  as  authority  is  conferred 
by  law  to  appropriate  for  road  purposes  lands  em- 
braced in  Indian  allotments,  the  only  question  in 
that  respect  being  as  to  whether  the  lands  shall  be 
acquired  under  voluntary  consent  or  agreement 
with  the  owner,  or  by  condemnation.  For  similar 
reasons,  the  right  of  way  heretofore  granted  in  this 
matter  is  not  necessarily  invalidated  by  the  ques- 


tion of  damages.  That  is  a  matter  that  can  be 
adjusted  or  corrected  without  affecting  the  grant 
itself. 

It  is  fundamental  that  where  authority  is  con- 
ferred by  Congress  upon  bureau  and  subordinate 
officials,  supervising  power  and  jurisdiction  rest  and 
continue  in  the  Secretary  of  the  Interior  to  review 
the  acts  of  such  officials  in  proper  cases.  This  must 
be  so,  as,  otherwise,  there  would  be  no  forum  for 
the  correction  of  errors,  neglect  of  duty,  or  exer- 
cise of  excessive  authority  on  the  part  of  such 
officials,  although  the  law  may  contain  no  express 
provision  to  that  effect.  By  section  441  of  the  Re- 
vised Statutes,  the  Secretary  of  the  Interior  is  par- 
ticularly charged  with  the  supervision  of  affairs 
relating  to  the  Indians,  and,  in  view  of  his  quasi 
guardianship,  it  is  his  duty  to  see  that  their  prop- 
erty rights  are  safeguarded  so  long  as  the  legal  title 
thereto  remains  in  the  Government.  What  is  said 
in  that  regard  in  the  cases  of  Knight  v.  United 
States  Land  Association  (142  U.S.,  161,  177)  and 
Catholic  Bishop  of  Ncsqually  v.  Gibbon  (158,  167) 
is  equally  applicable  to  the  statutes  pertaining  to 
Indian  affairs. 

The  only  question  remaining  is  one  relating  to 
the  measure  of  damages,  if  any,  due  the  protesting 
Indian  owner  in  this  case.  The  evidence  offered  so 
far  on  that  point  is  not  entirely  satisfactory.  In 
view  of  what  is  above  set  forth,  the  Department, 
may  very  properly  direct  another  inquiry  into  that 
question.  The  Indian  Office  should,  in  my  opinion, 
be  directed  to  have  further  investigation  made  by 
the  present  superintendent  as  to  the  adequacy  of 
the  damages  heretofore  approved  by  the  Depart 
ment,  who  should  also  furnish  a  detailed  report 
with  recommendation  as  to  the  result  of  such  in 
vestigation,  showing,  among  other  things,  what  at 
tempt,  if  any,  was  made  by  the  former  superin 
tendent  and  county  commissioners  to  reach  an 
amicable  and  satisfactory  agreement  with  the  In 
dian  owner  as  is  clearly  contemplated  by  the  law: 
of  Montana,  which  are  incorporated  by  referena 
in  the  act  of  March  4,  1915,  supra. 


John  H.  Edwards, 

Solicitor. 


Approved: 

F.  M.  Goodwin,  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 
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Dear  Mr.  Secretary: 

My  opinion  is  requested  in  re  application  of  A.  J. 
Bucharcl  for  back  annuities  as  a  Fond  du  Lac  Chip- 
pewa Indian  of  Minnesota,  under  the  act  of  April 
4,  1924  (Public-,  No.  82)  entitled  "An  Act  To 
Provide  For  The  Payment  Of  Claims  of  Chippewa 
Indians  of  Minnesota  for  back  annuities"  and 
which  reads: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  to  pay,  out  of  any 
moneys  belonging  to  the  Chippewa  Indians  of 
Minnesota,  such  amounts  as  he  may  find  due 
any  persons  of  Chippewa  blood  whose  names 
may  have  been  erroneously  omitted  or  stricken 
from  the  Chippewa  annuity  rolls,  or  who  have 
been  or  may  hereafter  be  found  entitled  to  en- 
rollment for  annuity  payments  authorized  by 
section  7  of  the  Act  of  Congress  approved  Jan- 
uary 14,  1889  (Twenty-fifth  Statutes  at  Large 
page  642) ." 

The  history  of  the  act  shows  that  it  was  primarily 
intended  for  the  benefit  of  persons  enrolled  during 
St ;  recent  years  with  the  Chippewa  Indians  of  Minne- 
(  sota  who  may  be  found  entitled  to  shares  in  annu- 
'  ity  payments  made  prior  to  their  enrollment.  The 
1 'legislation  was  in  view  of  doubt  as  to  authority 
1  under  existing  law  to  pay  back  annuity  claims  from 
1  the  tribal  trust  fund  created  under  said  section  7 
1  'of  the  act  of  January  14,  1889,  there  being  no  other 

0  'available  funds  belonging  to  the  Indians  from 
'  'which  such  claims  could  be  paid. 

The  instant  case  was  originally  submitted  to  the 
''Department  under  date  of  June  16,  1924,  and  in- 

1  formally  returned  to  the  Indian  Office  for  further 
11  'information  deemed  essential  to  proper  determina- 
*  tion  of  the  applicant's  rights  in  the  premises.  That 

office  has  resubmitted  the  papers  together  with 
"  additional  information  and  a  further  statement 
1[  bearing  on  the  situation. 

The  applicant,  A.  J.  Buchard,  also  known  as  Al- 
bert Buchard,  was  born  at  Yellow  River,  now  Dan- 
bury,  Wisconsin,  May  26,  1883.  His  mother  was  a 
half-blood  Indian  and  his  father,  a  white  man.  Ap- 
parently he  always  lived  in  the  State  of  Wisconsin 
and  at  no  time  lived  in  Minnesota  or  affiliated  with 
the  Chippewa  Indians  of  that  State.  The  mother's 
Indian  name  was  Ne-ga-waw-sje-kwe,  and  she  was 
I  also  variously  known  as  Jane  Baker,  Jane  Butcher, 
Jane  Buchard,  Jane  Baker-Beaupre,  Jane  Butcher- 
I.  Beaupre,  Jane  Lord  and  Jane  Lord-Beaupre.  The 
records  show  that  in  1889  she  was  allotted  a  tract 
af  land  on  the  Lac  Courts  Oreille  Reservation, 
Wisconsin,  under  the  name  of  Jane  Butcher,   for 


which  patent  issued  May  7,  1890.  A  certificate  of 
competency  was  issued  to  her  November  7,  1916. 
She  apparently  has  resided  the  greater  part  of  her 
life  at  Solon  Springs,  Wisconsin.  Her  mother  was 
an  allottee  on  the  Lac  Courts  Oreille  Reservation 
in  Wisconsin. 

It  further  appears  that  A.  J.  Buchard  applied  for 
benefits  with  the  Saint  Croix  Chippewa  Indians  of 
Wisconsin,  stating  specifically  in  connection  with 
his  application  that  he  "belongs"  in  Wisconsin, 
and  that  his  mother  was  allotted  land  on  the  Lac 
Courts  Oreille  Reservation  in  that  State.  His  appli- 
cation was  denied  on  the  ground  that  he  was  not 
shown  to  be  a  properly  enrolled  and  recognized 
member  "of  a  band  of  Chippawa  Indians." 

It  also  appears  that  in  1891  the  mother  of  appli- 
cant was  enrolled  with  the  Fond  du  Lac  band  of 
Chippewa  Indians  in  Minnesota.  She  was  enrolled 
with  her  husband  Felix  Lord,  a  half-blood  Chip- 
pewa under  the  name  of  Jane  Lord.  The  superin- 
tendent reports  that  he  is  unable  to  find  any  au- 
thority for  placing  the  name  of  this  woman  on  the 
rolls  of  the  Fond  du  Lac  band  of  Indians  in  Min- 
nesota. She  apparently  received  some  annuity  pay- 
ments as  a  member  of  that  band  under  Section  7 
of  the  act  of  January  14,  1889,  but  it  does  not  ap- 
pear that  she  was  ever  given  an  allotment  on  that 
reservation.  The  son,  A.  J.  Buchard,  was  enrolled 
with  the  Fond  du  Lac  band  of  Chippewa  Indians 
of  Minnesota  in  1923,  by  reason  of  the  fact  that  his 
mother  was  a  member  of  that  band,  in  view  of 
which,  under  the  Solicitor's  opinion  of  February 
17,  1919,  he  occupied  the  status  of  a  lineal  descend- 
ant of  an  ancestor  enrolled  as  a  member  of  the 
Fond  du  Lac  band. 

It  is  clear  that  the  mother  of  this  applicant  was 
not  entitled  to  enrollment  with  the  Fond  du  Lac 
band  of  Chippewa  Indians  in  Minnesota,  she  hav- 
ing been  enrolled  and  having  received  benefits  as 
a  recognized  member  of  the  Lac  Courts  Oreille 
band  of  Indians  in  Wisconsin.  For  a  like  reason  it 
was  error  to  have  enrolled  the  son,  A.  J.  Buchard, 
with  the  Fond  du  Lac  band  in  Minnesota,  any 
rights  he  may  have  being  with  the  band  or  tribe  in 
Wisconsin,  to  which  the  mother  belonged.  The 
act  of  April  14,  1924,  supra,  was  passed  for  the 
benefit  of  Chippewa  Indians  of  Minnesota.  Both 
the  applicant  and  his  mother  have  always  lived  in 
Wisconsin,  and  the  fact  that  the  mother  was  en- 
rolled and  allotted  with  the  Lac  Courts  Oreille 
band  of  Chippewas  in  Wisconsin  shows  that  they 
were  identified  with  that  band.  The  names  of  both 
these  persons  should  be  stricken  from  the  rolls  of 
the  Fond  du  Lac  band  in  Minnesota. 

As  shown,  the  applicant  herein  is  the  offspring 
of  a  marriage  between  an  Indian  woman  and  a 
white  man,  and  therefore,  is  within  the  act  of  Jan- 


124 


Department  of  the  Interior 


October  27,  1924 


uary  7,  1897  (30  Stat.  62,  90) ,  which  provides  that 
such  a  child  shall  have  the  same  rights  to  the  prop- 
erty of  the  mother's  tribe  as  any  other  member. 
This  act  has  been  construed  as  entitling  such  child 
to  tribal  benefits  though  not  born  or  remaining  on 
the  reservation  or  affiliated  with  the  mother's  tribe, 
provided  she  herself  has  been  recognized  by  the 
tribe  as  a  member.  So  that,  while  under  the  circum- 
stances the  applicant,  A.  }.  Buchard,  is  not  within 
the  provisions  of  the  act  of  April  14,  1924,  as  a 
Fond  du  Lac  Chippewa  Indian  in  the  matter  of 
back  annuities,  yet  it  may  be  that  he  is  entitled  to 
benefits  with  the  Lac  Courts  Oreille  band  of  Chip- 
pewas  of  Wisconsin,  to  which  his  mother  belongs. 

John  H.  Edwards, 

Solicitor. 
Approved:   October  27,   1924. 
F.  M.  Goodwin,  Assistant  Secretary. 
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M-13270 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


My  opinion  is  requested  relative  to  the  applica- 
tion of  Ralph  L.  Connors  for  back  annuity  pay- 
ments as  a  member  of  the  Fond  du  Lac  Band  of 
Chippewa  Indians  of  Minnesota.  The  application 
is  made  under  the  act  of  April  14,  1924  (43  Stat., 
95) ,  entitled,  "An  act  to  provide  for  the  payment 
of  claims  of  Chippewa  Indians  of  Minnesota  for 
back  annuities"  which  reads  as  follows: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  to  pay,  out  of  any 
moneys  belonging  to  the  Chippewa  Indians  of 
Minnesota,  such  amounts  as  he  may  find  due 
any  persons  of  Chippewa  blood  whose  names 
may  have  been  erroneously  omitted  or  stricken 
from  the  Chippewa  annuity  rolls,  or  who  have 
been  or  may  hereafter  be  found  entitled  to  en- 
rollment for  annuity  payments  authorized  by 
section  7  of  the  Act  of  Congress  approved  Jan- 
uary 14,  1889  (Twenty-fifth  Statutes  at  Large, 
page  642) ." 

It  appears  that  the  applicant,  Ralph  L.  Connors, 
was  born  at  Orange,  Burnett  County,  Wisconsin, 
May  20,  1901.  His  father  was  Bernard  A.  Connors, 
a  half-blood  Fond  du  Lac,  and  his  mother  a  white 


woman.  The  grandmother  of  Ralph  L.  Connors, 
the  mother  of  Bernard  A.  Connors,  was  Odah-gay- 
me-quay,  a  full  blood  whose  husband  was  Ben- 
jamin Connors,  a  white  man.  Bernard  A.  Connors, 
the  father  of  Ralph  L.  Connors,  died  July  10,  1914. 
He  was  not  enrolled  at  the  time  of  his  death  nor 
had  he  ever  been  enrolled  with  the  Fond  du  Lac 
Chippewas.  The  grandmother,  Odah-gay-me-quay, 
who  died  in  1892,  was  never  enrolled  with  that 
band.  She  was  a  half  sister  of  E-quay-zaince,  who 
was  allotted  with  the  Fond  du  Lacs,  and  Ralph  L. 
Connors  inherited  an  interest  in  her  allotment.  The 
applicant  has  always  resided  in  Wisconsin  and  has 
never  been  identified  or  affiliated  with  the  Fond 
du  Lac  Band  of  Chippewa  Indians  of  Minnesota 
on  their  reservation.  The  same  is  apparently  true 
of  other  members  of  the  family  although  it  appears 
that  brothers  and  sisters  of  Bernard  A.  Connors 
are  enrolled  with  the  Fond  du  Lac  Band  of  Min- 
nesota Chippewas. 

The  Department  on  May  23,  1922,  approved 
recommendation  of  the  Indian  Office  that  Ralph  L. 
Connors  be  enrolled  with  the  Fond  du  Lac  Band 
of  Minnesota  Chippewas  for  annuities  under  the 
act  of  January  14,  1889  (25  Stat.,  642).  This  rec- 
ommendation was  on  the  ground  that  as  his  grand- 
mother, Odah-gay-me-quay,  was  a  full  blood  she 
was  no  doubt  entitled  to  enrollment,  especially  in 
view  of  opinion  rendered  by  the  Solicitor  for  this 
Department  on  February  17,  1919  (Sarah  Kadrie, 
not  reported) ,  although  she  was  never  actually  en- 
rolled. That  opinion  had  under  consideration  ques- 
tions as  to  rights  of  certain  children  born  to  per- 
sons "whose  names  appear  on  the  tribal  rolls  of  the 
Chippewa  Indians  of  Minnesota"  to  share  in  the 
interest  accruing  upon  a  fund  arising  under  said 
act  of  January  14,  1889,  as  well  as  to  share  in  the 
final  distribution  of  such  fund. 

In  considering  the  instant  case  it  will  be  help- 
ful as  well  as  necessary  to  refer  to  the  following 
acts,  viz:  Act  of  January  14,  1889  (25  Stat.,  642), 
providing  for  the  cession  and  allotment  of  the 
separate  reservations  set  up  for  the  different  bands 
or  tribes  of  Chippewa  Indians  in  the  State  of  Min- 
nesota; act  of  June  7,  1897  (30  Stat.,  62,  90) ,  as  the 
applicant  herein  is  the  offspring  of  a  marriage  be- 
tween an  Indian  man  and  a  white  woman,  and  the 
above-quoted  act  of  April  14,  1924. 

The  Chippewa  Indians  originally  occupied  an 
extensive  territory  including  lands  now  within  the 
States  of  Wisconsin  and  Minnesota.  In  accordance 
with  treaties  they  ceded  to  the  United  States  a  large 
part  of  their  territory,  specific  or  diminished  reser- 
vations being  set  apart  for  the  respective  bands. 
Among  others,  a  reservation  was  set  apart  in  Minne- 
sota for  the  Fond  du  Lac  Band  to  which,  it  was 
provided,  the  Indians  should  remove,  including  the 
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members  of  that  band  in  Wisconsin.  Broadly  speak- 
ing, the  act  of  January  14,  1889,  supra,  provided 
for  the  appointment  of  a  commission  to  obtain  a 
cession  by  "all  the  different  bands  or  tribes  of  Chip- 
pewa Indians  in  the  State  of  Minnesota"  of  all 
their  title  and  interest  in  and  to  all  their  reserva- 
tions in  said  State  not  needed  for  allotments;  for 
allotments  of  lands  in  severalty  in  conformity  with 
the  act  of  February  8,  1887  (24  Stat.,  388)  ;  and 
for  the  sale  of  their  remaining  lands.  In  order  to 
ascertain  whether  or  not  the  proper  number  of  In- 
dians participated  in  the  cession,  an  accurate  cen- 
sus or  enrollment  of  each  tribe  or  band  was  to  be 
made  by  the  commission.  The  money  acerning  from 
the  sale  of  their  surplus  lands  was  to  be  placed  in 
the  Treasury  of  the  United  States  to  the  credit  of 
"all  the  Chippewa  Indians  in  the  State  of  Minne- 
sota" as  a  permanent  fund  to  draw  interest  at  the 
rate  of  five  per  centum  per  annum  for  50  years, 
such  interest  and  permanent  fund  to  be  expended 
for  the  benefit  of  said  Indians  in  accordance  with 
section  7  of  the  act  of  1889,  which  is  as  follows: 

"That  all  money  accruing  from  the  disposal 
of  said  lands  in  conformity  with  the  provisions 
of  this  act  shall,  after  deducting  all  of  the  ex- 
penses of  making  the  census,  of  obtaining  the 
cession  and  relinquishment,  of  making  the  re- 
moval and  allotments,  and  of  completing  the 
surveys  and  appraisals,  in  this  act  provided,  be 
placed  in  the  Treasury  of  the  United  States, 
to  the  credit  of  all  the  Chippewa  Indians  in 
the  State  of  Minnesota  as  a  permanent  fund, 
which  shall  draw  interest  at  the  rate  of  five  per 
centum  per  annum,  payable  annually  for  the 
period  of  fifty  years,  after  the  allotments  pro- 
vided for  in  this  act  have  been  made,  and 
which  interest  and  permanent  fund  shall  be 
expended  for  the  benefit  of  said  Indians  in 
manner  following:  One-half  of  said  interest 
shall,  during  the  said  period  of  fifty  years, 
except  in  the  cases  hereinafter  otherwise  pro- 
vided, be  annually  paid  in  cash  in  equal  shares 
to  the  heads  of  families  and  guardians  of 
orphan  minors  for  their  use;  and  one-fourth 
of  said  interest  shall,  during  the  same  period 
and  with  the  like  exception,  be  annually  paid 
in  cash  in  equal  shares  per  capita  to  all  other 
classes  of  said  Indians;  and  the  remaining  one- 
fourth  of  said  interest  shall  during  the  said 
period  of  fifty  years,  under  the  direction  of  the 
Secretary  of  the  Interior,  be  devoted  exclusively 
to  the  establishment  and  maintenance  of  a  sys- 
tem of  free  schools  among  said  Indians,  in 
their  midst  and  for  their  benefit;  and  at  the 
expiration  of  the  said  fifty  years,  the  said  per- 
manent fund  shall  be  divided  and  paid  to  all 


of  said  Chippewa  Indians  and  their  issue  then 
living,  in  cash,  in  equal  shares." 

The  act  of  June  7,  1897  (30  Stat.,  62,  90),  pro- 
vides: 

"That  all  children  born  of  a  marriage  here- 
tofore solemnized  between  a  white  man  and  an 
Indian  woman  by  blood  and  not  by  adoption, 
where  said  Indian  woman  is  at  this  time,  or 
was  at  the  time  of  her  death,  lecognized  by  the 
tribe  shall  have  the  same  rights  and  privileges 
to  the  property  of  the  tribe  to  which  the 
mother  belongs,  or  belonged  at  the  time  of  her 
death,  by  blood,  as  any  other  member  of  the 
tribe,  and  no  prior  Act  of  Congress  shall  be 
construed  as  to  debar  such  child  of  such  right." 

It  may  be  said  in  this  connection  that  for  the 
purpose  of  this  and  similar  cases  it  can  make  no 
material  difference  under  the  above  act  which 
parent  is  the  possessor  of  Indian  blood. 

The  provisions  of  the  act  of  April  14,  1924,  which 
authorizes  the  payment  of  back  annuities  out  of 
any  moneys  belonging  to  the  "Chippewa  Indians 
of  Minnesota"  are  clearly  limited  to  the  persons 
specifically  described  therein,  namely:  "Persons  of 
Chippewa  blood  whose  names  have  been  errone- 
ously omitted  or  stricken  from  the  Chippewa  In- 
dian rolls,  or  who  have  been  or  may  hereafter  be 
found  entitled  to  enrollment  for  annuity  payments 
authorized  by  section  7  of  the  Act  of  Congress  ap- 
proved January  14,  1889  (25  Statutes  at  Large, 
page  642)  "  The  act  of  1924  was  evidently  not  in- 
tended to  disturb  existing  laws  or  the  rules  for 
determining  rights  to  enrollment  for  annuity  pay- 
ments under  the  act  of  1889;  consequently  con- 
sideration must  be  given  to  precedents  and  the 
construction  heretofore  placed  upon  said  act  of 
1889.  The  report  on  the  bill  which  subsequently 
became  the  act  of  April  14,  1924,  shows  that  the 
primary  purpose  of  its  enactment  was  to  remove 
any  doubt  as  to  authority  under  existing  laws  to 
pay  claims  for  back  annuities  from  the  permanent 
Chippewa  trust  fund  created  by  the  act  of  1889, 
there  being  no  other  available  fund  belonging  to 
the  Indians  from  which  such  claims  could  be  paid. 

It  is  well  settled  by  both  court  and  departmental 
decisions  that  the  right  to  participate  in  the  dis- 
tribution of  tribal  funds  arising  under  section  7 
of  the  act  of  January  14,  1889,  rests  upon  a  differ- 
ent basis  than  does  the  right  to  an  allotment  out 
of  tribal  lands.  The  latter  right  is  dependent  upon 
tribal  membership  once  existing  (Oakes  et  al.  v. 
United  Stales,  172  Fed.  305)  and  perchance  resi- 
dence on  the  reservation  (Minnie  H.  Sparks,  36 
L.D.,  234)  ,  while  the  former  right  is  not  dependent 
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upon  enrollment  or  recognition  by  the  tribe  as  a 
member.  The  descendants  of  an  enrolled  member 
by  reason  of  their  Chippewa  blood  may  be  entitled 
to  share  in  tribal  funds  even  though  not  enrolled 
as  tribal   members. 

With  reference  to  the  act  of  June  7,  1897,  supra, 
the  court  held  in  the  case  of  Vezina  v.  United 
States   (245  Fed.,  411,  420)  : 

"*  *  *  Under  this  statute  Mrs.  Vezina  is 
clearly  entitled  to  be  recognized  and  treated 
in  all  respects  as  if  she  had  remained  upon  the 
reservation.  It  is  true  that,  if  Mrs.  Delaney 
was  now  living,  under  our  decision  in  Oakes 
v.  United  States,  97  CCA.  139,  172  Fed.  305, 
Mrs.  Vezina  would  not  be  entitled  to  be  en- 
rolled under  this  statute.  That  decision  would 
probably  exclude  the  children  of  Mrs.  Vezina 
from  the  right  to  enrollment  and  from  allot- 
ment. As  there  is  no  case  before  us  now,  ex- 
cept the  case  of  Mrs.  Vezina,  we  do  not  care 
to  express  a  more  definite  opinion  upon  the 
question  of  her  children." 

It  was  subsequently  held  in  opinion  rendered  by 
the  Solicitor  on  December  21,  1920,  that  the  chil- 
dren of  Mrs.  Vezina  were  entitled  to  participate  in 
the  distribution  of  tribal  funds  under  the  act  of 
January  14,  1889,  "not  as  members  of  the  tribe  but 
as  the  'issue'  of  Elizabeth  Vezina;"  but  that  they 
were  not  entitled  to  be  enrolled  under  said  act  for 
the  purpose  of  being  allotted  tribal  lands.  Refer- 
ence was  made  in  that  connection  to  Solicitor's 
opinion  of  February  17,  1919,  supra. 

In  construing  the  act  of  June  7,  1897,  supra,  it 
was  held  by  the  Solicitor  in  the  case  of  Addie 
Prickett  et  al.  (50  L.D.,  554) ,  applicants  for  en- 
rollment with  the  Menominee  Tribe  of  Indians, 
Wisconsin,    as   follows: 

"The  opinion  of  the  Assistant  Attorney  Gen- 
eral of  March  14,  1905,  supra,  in  construing 
the  act  of  June  7,  1897,  evidently  went  too  far 
in  holding  'and  the  issue  of  such  marriage  are 
recognized  by  tribal  usage  as  its  members,'  as 
said  act  clearly  does  not  impose  any  such  con- 
dition upon  the  persons  coming  within  its 
provisions.  In  this  respect  the  opinion  is  really 
broader  than  the  instructions  in  the  matter  of 
the  New  York  Indians  which  it  adopts.  Under 
the  terms  of  the  act  to  entitle  children  born  of 
a  marriage  between  a  white  man  and  an  In- 
dian woman  to  rights  and  privileges  in  the 
mother's  tribe  it  must  appear  that  she  is  rec- 
ognized by  the  tribe  as  belonging  thereto,  but 
no  such  requirement  is  laid  upon  the  children 


themselves.  The  scope  of  the  act  is  properly 
set  out  in  the  case  of  William  Banks,  supra." 

The  holding  in  said  case  of  William  Banks  (26 
L.D.,  71)    was  as  follows: 

"The  object  of  that  act  was  not  to  make  the 
persons  coming  within  its  provisions  members 
of  any  tribe  of  Indians  nor  to  reinstate  them 
where  they  had  withdrawn  from  such  member- 
ship but  to  confer  upon  them  simply  one  of 
the  incidents  of  membership,  that  is,  a  right  to 
share  in  the  distribution  of  the  property  of  the 
tribe." 

The  specific  question  involved  in  the  Solicitor's 
opinion  of  February  17,  1919,  supra,  was  as  to  the 
rights  of  "children  born  to  persons  whose  names 
appear  on  the  tribal  rolls  of  the  Chippewa  In- 
dians of  Minnesota  to  share  in  the  interest  accru- 
ing upon  the  fund  arising  under  the  act  of  Jan- 
uary 14,  1889  (25  Stat.,  642),"  and  after  reciting 
certain  provisions  of  the  act  it  was  said  in  the 
opinion: 

"Thus  it  appears  that  Indian  blood— mem- 
bership among  the  individual  Indians  origin- 
ally enrolled  as  together  constituting  the  tribe 
that  created  the  trust  and  conveyed  the  surplus 
lands  giving  rise  to  the  trust  fund,  or  descent 
from  those  Indians— is  made  the  essential  and 
sole  basis  of  the  right  to  participate  in  the  cur- 
rent interest  accruing  from  the  fund  in  its  final 
distribution." 

Again,  after  reference  to  the  trust  created,  it  was 
said: 

"And  nowhere  in  its  terms  of  settlement  is 
either  residence  with  or  continued  or  'recog- 
nized' membership  of  the  tribe,  or  birth  on  the 
reservation,  or  United  States  citizenship,  or  any 
other  qualification  mentioned,  save  only  being 
'a  Chippewa  Indian,'  i.e.,  possession,  in  whole 
or  in  part,  of  the  blood  of  one  of  the  originally 
enrolled  members  of  that  tribe." 

And  after  stating  that  the  word  "issue"  in  sec- 
tion 7  of  the  act  of  1889,  supra,  is  used  in  its  en- 
larged sense,  it  was  said: 

"The  issue,  then,  includes  all  the  lineal  de- 
scendents  of  the  ancestor.  But  the  ancestor 
must  be  found  to  have  been  of  the  tribal  mem- 
bership at  the  time  of  the  creation  of  the 
trust.  His  'recognition'  by  the  tribe  as  such  is 
merely  evidentiary  of  such  membership,  and  is 
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not  the  sole  evidence  competent  to  establish 
the  fact.  His  descendants  (whether  children  or 
grandchildren)  take  an  interest,  not  as  tribal 
members,  but  as  of  the  ancestor's  blood;  his 
blood  entitling  him  and  them  alike,  because  it 
was  tribal  blood." 

The  language  employed  in  said  opinion— "mem- 
bership among  the  individual  Indians  originally 
enrolled,"  "originally  enrolled  members  of  that 
tribe."  A  tribal  membership  at  the  time  of  the  cre- 
ation of  the  trust,"— has  heretofore  been  interpreted 
as  referring  to  enrollment  by  the  Chippewa  Com- 
mission appointed  under  the  provisions  of  the  act 
of  January  14,  1889.  That  this  interpretation  is  a 
correct  one  is  indicated  by  the  statement  of  facts 
set  forth  in  the  opinion  as  follows: 

"In  the  particular  case  giving  rise  to  a  call 
for  this  opinion,  Sarah  Kadrie,  nee  Cogger, 
was  a  full-blood  Chippewa  Indian  woman  born 
on  the  reservation  in  the  year  1892— subsequent 
to  the  cession  and  the  original  enrollment.  She 
was  an  only  child  of  her  mother,  a  member  of 
the  original  enrollment.  As  such,  she  is  entitled 
to  participate  for  herself  in  the  annuities;  and 
that  is  accorded  to  her." 

There  is  nothing  in  the  act  of  April  14,  1924,  to 
indicate  an  intention  that  a  narrow  or  restricted 
construction  is  to  be  placed  upon  the  words  "erro- 
neously omitted  or  stricken  from  the  Chippewa  an- 
nuity rolls."  The  meaning  of  the  words  "errone- 
ously stricken"  is  plain  and  bearing  in  mind  the 
settled  rule  that  legislation  affecting  Indian  affairs 
is  to  be  liberally  construed  in  favor  of  the  Indians, 
it  may  very  properly  be  concluded  that  the  words 
"erroneously  omitted"  were  intended  to  include 
errors  both  of  omission  and  commission  in  the  mat- 
ter of  enrollment.  In  other  words,  the  act  of  April 
14,  1924,  was  apparently  intended  to  include  cases 
of  failure  where  action  should  have  been  taken  but 
was  not,  as  well  as  where  action  was  taken  but 
resulted  in  erroneous  omission  from  the  rolls.  To 
state  the  proposition  in  still  another  way,  do  the 
words  "erroneously  omitted"  in  said  act  contem- 
plate commission  of  error  by  actual  refusal  to  en- 
roll an  applicant  or  do  they  also  include  mere 
omission  for  any  reason  even  though  no  formal 
application  is  made,  on  the  theory  that  the  person 
has  all  along  been  entitled  to  enrollment  but  for 
some  reason  his  name  has  not  been  placed  on  the 
rolls,  and  further  that  the  duty  rests  to  enroll  all 
persons  legally  entitled?  As  above  indicated  it  is  be- 
lieved that  the  law  comprehends  both  the  instances 
mentioned. 

The  facts  are  as  hereinabove  set  out,   that  the 


applicant,  Ralph  L.  Connors,  is  a  descendant  of  a 
full-blood  Fond  du  Lac  Chippewa;  that  his  father 
was  a  half-blood  Fond  du  Lac  Chippewa  and  his 
mother  a  white  woman;  that  said  applicant  was 
enrolled  for  annuity  payments  under  the  act  of 
1889  with  the  Fond  du  Lac  Band  on  the  ground 
that  his  grandmother  being  a  full  blood,  it  was  to 
be  assumed  that  she  was  entitled  to  enrollment, 
although  neither  the  grandmother  nor  applicant's 
father  was  ever  enrolled  with   that  band. 

It  was  held  in  the  Solicitor's  opinion  of  Febru- 
ary 17,  1919,  supra,  that  the  only  requirement  of 
an  applicant  for  enrollment  for  the  purpose  of  an- 
nuities under  the  act  of  January  14,  1889,  is  to 
show  possession  in  whole  or  in  part  of  the  blood 
of  one  of  the  "originally  enrolled"  members  of  the 
tribe;  that  his  ancestor  must  be  found  to  have  been 
of  the  "tribal  membership"  at  the  time  of  the  cre- 
ation of  the  trust  under  said  act.  According  to  this 
opinion  the  ancestor  must  have  been  an  enrolled 
member.  It  was  also  held  in  the  Solicitor's  opinion 
in  the  Addie  Prickett  case,  supra,  that  under  the 
terms  of  the  act  of  June  7,  1897,  the  only  require- 
ment laid  upon  children  born  of  a  marriage  be- 
tween a  white  man  and  an  Indian  woman  to  entitle 
them  to  annuities  is  to  show  that  the  mother  was 
at  one  time  a  recognized  member  of  the  tribe. 

While  the  position  was  taken  in  Solicitor's  opin- 
ion of  February  17,  1919,  that  an  applicant  for 
annuities  under  the  act  of  1889  must  show  that  he 
is  a  descendant  of  an  enrolled  member  of  the  tribe, 
yet  it  would  be  unjustifiable  distinction  to  hold 
that  the  ancestor  who  was  entitled  to  enrollment, 
although  never  actually  enrolled  for  any  reason, 
was  not  in  an  equally  favorable  position  for  pur- 
poses of  the  act.  The  fact  is,  that  in  the  case  of 
Vezina  v.  United  States,  supra,  the  mother  of  plain- 
tiff, applicant  for  enrollment,  was  not  herself  an 
enrolled  member;  but  the  court  held  that  Mrs. 
Vezina  was  nevertheless  entitled  to  be  enrolled  as 
of  her  ancestor's  blood.  And  as  hereinbefore  set 
forth,  the  Solicitor  for  this  Department  has  ex- 
pressed the  view,  December  21,  1920,  reference 
being  made  to  Solicitor's  opinion  of  February  17, 
1919,  that  the  descendants  of  Mrs.  Vezina  were  en- 
titled to  participate  in  the  distribution  of  tribal 
funds  arising  under  section  7  of  the  act  of  January 
14,  1889,  "not  as  members  of  the  tribe  but  as  the 
'issue'  of  Elizabeth  Vezina".  It  was  further  held  in 
that  connection:  "While  Elizabeth  Vezina  was  not 
enrolled  or  recognized  by  the  tribe  as  a  member, 
yet  her  right  to  membership  and  the  benefits  flow- 
ing therefrom  has  been  established  by  the  court." 

The  name  of  Ralph  L.  Connors  was  placed  on 
the  Fond  du  Lac  Chippewa  Indian  roll  May  23, 
1922,  which  for  annuity  payments  under  the  act  of 
January  14,  1889,  which  was  prior  to  the  passage  of 
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the  act  of  April  14,  1924.  Therefore,  strictly  speak- 
ing, he  is  not  a  person  whose  name  has  been  "erro- 
neously omitted  or  stricken"  from  the  Chippewa 
annuity  rolls.  That  act  further  provides,  however, 
for  persons  "who  have  been  or  may  hereafter  be 
found  entitled  to  enrollment  for  annuity  payments 
authorized  by  section  7  of  the  act  of  Congress  ap- 
proved January  14,   1889." 

Applying  the  foregoing  views  and  cited  decisions 
to  the  facts  of  the  case  in  hand,  my  opinion  is  that 
the  applicant,  Ralph  L.  Connors,  is  entitled  to 
back  annuities  within  the  purview  of  the  act  of 
April  14,  1924,  not  as  a  member  of  the  tribe,  but  as 
the  lineal  descendant  of  an  ancestor  who,  though 
not  actually  enrolled,  was  a  recognized  member  of 
the  tribe  at  the  time  of  the  creation  of  the  trust 
out  of  which  said  annuities  arise,  and  therefore 
entitled  to  enrollment,  and  on  the  theory  that 
applicant  was  all  along  entitled  to  such  annuities. 


Solicitor 


Approved:  November  6,  1924. 
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M-13807 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


My  opinion  has  been  requested  in  the  matter  of 
the  authority  of  this  Department  to  exercise  control 
or  supervision  over  some  $30,000  now  in  the  hands 
of  the  Superintendent  for  the  Five  Civilized  Tribes 
at  Muskogee,  the  property  of  Lucinda  Pittman,  a 
full  blood  Creek  Indian. 

The  funds  in  question  were  derived  by  way  of 
oil  and  gas  royalties  from  lands  allotted  to  Rowie 
Elizabeth  Pittman,  deceased,  a  minor  daughter  of 
Lucinda  Pittman  by  her  former  husband  Robert 
Pittman,  a  white  man  and  a  noncitizen  or  member 
of  the  Creek  Tribe.  Robert  Pittman  and  Lucinda 
were  married  prior  to  1892.  Several  children,  all 
half  bloods,  were  born  as  a  result  of  this  union, 
including  the  said  Rowie  Elizabeth  Pittman.  The 
latter  died  February  10,  1909,  at  the  age  of  17  years, 
intestate,  unmarried  and  without  issue.  During  her 
lifetime  she  had  been  allotted  160  acres  of  land  in 
the  Creek  Nation,  of  which  40  acres  constituted 
the  "homestead",  the  remainder  being  commonly 
referred  to  as  "surplus".  She  being  of  but  one-half 
Indian  blood  all  restrictions  against  alienation  of 
the  surplus  part  of  this  allotment  were  removed  by 


section  1  of  the  act  of  May  27,  1908  (35  Stat.,  312) , 
those  against  the  homestead  still  continuing.  The 
restrictions  having  been  removed  on  120  acres  of 
those  lands  prior  to  the  death  of  the  allottee  a  sub- 
sequent change  in  ownership  by  inheritence  or 
otherwise  would  not  reimpose  those  restrictions: 
See  the  act  and  section  just  cited.  The  homestead 
of  40  acres,  however,  presents  a  different  question 
and  one  that  is  not  entirely  free  from  difficulty. 
Section  9  of  the  said  act  of  May  27,  1908,  provides 
in   part: 

That  the  death  of  any  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove  all  re- 
strictions upon  the  alienation  of  said  allottee's 
land:  Provided,  That  no  conveyance  of  any 
interest  of  any  full-blood  Indian  heir  in  such 
land  shall  be  valid  unless  approved  by  the 
court  having  jurisdiction  of  the  settlement  of 
the  estate  of  said  deceased  allottee:   *   *   *. 

For  a  considerable  period  after  the  enactment  of 
the  above  statute  the  view  prevailed  rather  gener- 
ally that  the  death  of  an  allottee  of  the  Five  Civil- 
ized Tribes  removed  all  restrictions  against  aliena- 
tion even  against  the  homesteads  of  these  allottees. 
In  Parker  v.  Richards,  however  (250  U.S.,  235,  re- 
versing 245  Fed.,  330) ,  the  Supreme  Court  held 
that  as  to  such  lands  inherited  by  a  full  blood  In- 
dian the  restrictions  are  not  removed  until  a  con- 
veyance thereof  has  been  approved  by  the  proper 
court,  and  further,  that  the  rents  and  royalties  de- 
rived from  such  lands  are  subject  to  supervision  by 
the  Secretary  of  the  Interior  until  the  restrictions 
have  been  removed.  Whether  the  homestead  part  of 
this  allotment  therefore  remained  restricted  after 
the  death  of  the  allottee  in  1909  depends  entirely 
on  whether  her  heirs,  or  any  of  them,  were  full 
blood  Indians.  Before  proceeding  to  a  consideration 
of  this  question,  however,  it  may  be  well  to  point 
out  that  jurisdiction  to  determine  the  heirs  of  de- 
ceased allottees  of  the  Five  Civilized  Tribes  rests 
not  with  the  Secretary  of  the  Interior  but  in  the 
local  courts:  See  the  acts  of  April  28,  1904  (33  Stat., 
573,  section  2),  May  27,  1908  (35  Stat.,  312,  sec- 
tions 2,  6  and  9) ,  June  25,  1910  (36  Stat.,  855,  sec- 
tions 1  and  2) ,  and  of  June  14,  1918  (40  Stat.,  606) . 
The  last  act  removes  any  doubt  about  the  fact  that 
the  finding  of  heirs  by  the  local  courts  shall  be  con- 
clusive, subject,  of  course,  to  the  usual  right  of 
appeal. 

With  reference  to  the  descent  of  lands  in  the 
Creek  Nation,  however,  section  6  of  the  act  of 
June  30,  1902    (32  Stat.,  500),  provides: 


The  provisions  of  the  act  of  Congress  ap- 
proved March  1,  1901    (31  Stat.,  L„  861) ,  in  so 
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far  as  they  provide  for  descent  and  distribution 
according  to  the  laws  of  the  Creek  Nation,  are 
hereby  repealed  and  the  descent  and  distribu- 
tion of  land  and  money  provided  for  by  said 
act  shall  be  in  accordance  with  chapter  49  of 
Mansfield's  Digest  of  the  Statutes  of  Arkansas 
now  in  force  in  Indian  Territory:  Provided, 
That  only  citizens  of  the  Creek  Nation,  male 
and  female,  and  their  Creek  descendants  shall, 
inherit  lands  of  the  Creek  Nation:  And  pro- 
vided further,  That  if  there  be  no  person  of 
Creek  citizenship  to  take  the  descent  and  distri- 
bution of  said  estate,  then  the  inheritance  shall 
go  to  noncitizen  heirs  in  the  order  named  in 
said  chapter  49. 


The  act  of  March  I,  1901,  referred  to  in  the 
foregoing,  is  commonly  know  as  the  original  Creek 
agreement,  the  amendatory  act  of  1902  being 
known  as  the  supplemental  agreement.  It  was  un- 
der these  acts  or  agreements  that  allottees  of  the 
Creek  Tribe  received  their  lands  in  severalty.  Sub- 
sequently, however,  by  the  enabling  act  of  June  16, 
1906,  under  which  Oklahoma  was  admitted  as  a 
State  (34  Stat.,  267) ,  the  local  statutes  of  descent 
then  in  force  in  the  Territory  of  Oklahoma  were 
substituted  for  Chapter  49  of  Mansfield's  Digest: 
See  Jefferson  v.  Fink  (247  U.S.,  288) .  Without  dis- 
cussing the  local  statutes  of  descent  in  extenso  it 
is  sufficient  for  our  present  purpose  to  point  out 
that  under  those  statutes:  "if  the  decedent  leaves 
no  issue,  nor  husband,  nor  wife,  the  estate  must 
go  to  the  father".  In  the  instant  case,  however,  the 
father  being  white  and  a  noncitizen  of  the  Creek 
Tribe  we  must  consider  whether  he  was  capable  of 
or  excluded  from  inheriting  under  that  provision 

fta  in  the  supplemental  Creek  agreement,  supra,  which 
declares  that  only  citizens  of  the  Creek  Nation, 
male  and  female,  and  their  Creek  descendants  shall 
inherit  lands  of  the  Creek  Nation.  The  Oklahoma 
enabling  act  did  not  retain  this  specific  provision 
relating  to  the  Creeks  and  after  admission  of  the 

est  new  State  it  shortly  became  a  much  mooted  ques- 
tion whether  this  provision  in  the  supplemental 
Creek  agreement  should  prevail  or  was  to  be  dis- 
regarded in  determining  the  heirs  of  deceased 
Creek  allottees.  The  reported  decisions  are  by  no 
means  uniform  on  this  point.  For  a  considerable 
period  after  admission  of  the  new  State  its  supreme 
and  other  courts  held  to  the  view  that  the  Creek 
law  of  descent— meaning  the  proviso  in  the  sup- 
plemental Creek  agreement,  supra— controlled 
(Thompson  v.  Cornelius  (155  Pac,  602) .  Later, 
however,  the  same  courts  adopted  a  different  view, 
holding  that  the  local  statutes  of  descent  control 
without  regard  to  the  provision  in  the  supple- 
mental Creek  agreement:  In  re  Pigeon's  Estate  (198 


(If 
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Pac,  309)  .  Numerous  decisions  by  the  State  courts 
to  the  same  effect,  pro  and  con,  could  be  multiplied 
without  advantage  here.  This  later  view  seems  to 
have  been  recognized  at  least  by  the  lower  Federal 
Courts:  Locke  v.  McMurry  (287  Fed.,  276) ,  and 
Hill  v.  Rankin  (289  Fed.,  511)  .  This  ruling,  how- 
ever, is  not  in  accord  with  decisions  by  the  Su- 
preme Court  of  the  United  States:  Washington  v. 
Miller  (235  U.S.,  422)  ;  Campbell  v.  Wadsworth 
(248  U.S.,  169-177)  ;  see  also  the  concluding  para- 
graph in  Jefferson  v.  Fink    (247  U.S.,  288-294) . 

With  these  rulings  by  our  highest  court  at  hand 
I  am  unable  to  see  how  the  proviso  to  section  6 
of  the  supplemental  Creek  agreement  is  to  be  dis- 
regarded. It  is  a  substantial  part  of  the  law  under 
which  those  Indians  were  allotted  and  repeals  by 
implication  are  not  lightly  to  be  inferred.  If  we 
exclude  the  white  father  from  inheriting,  which 
under  the  rulings  of  the  higher  court  must  be  done, 
the  descent  would  then  be  cast  on  the  full  blood 
Indian  mother:  Skelton  v.  Dill  (235  U.S.,  206- 
208)  ;  McDougal  v.  McKay  (237  U.S.,  373-385)  ; 
Washington  v.  Miller  and  Campbell  v.  Wadsworth, 
supra. 

By  decree  of  the  District  Court  of  El  Paso 
County,  Colorado,  dated  February  24,  1911,  Robert 
Pittman  and  Lucinda  were  divorced,  the  former 
husband  later  marrying  a  white  woman.  It  is  also 
shown  that  by  quitclaim  deed  dated  March  8,  1920, 
Robert  Pittman  and  his  wife  Agnes,  "for  $1  and 
other  valuable  considerations"  conveyed  to  Lucinda 
Pittman  all  of  their  right,  title  and  interest  in  and 
to  the  160  acres  here  involved.  Lucinda  Pittman 
therefore  is  now  the  undisputed  owner  of  this  en- 
tire allotment  but  as  previously  observed  the  re- 
strictions had  been  removed  from  120  acres  of  these 
lands  prior  to  the  death  of  the  allottee.  Being  so 
removed  these  lands  would  come  into  the  hands 
of  the  full  blood  Indian  mother,  unrestricted,  and 
hence  free  from  further  supervision.  This  would  be 
true,  regardless  of  whether  she  acquired  title  by 
"purchase"  or  by  descent.  I  am  of  the  opinion,  how- 
ever, that  under  the  law  these  lands  came  into  the 
hands  of  Lucinda  Pittman  by  descent  and  there- 
fore that  as  to  the  homestead  of  40  acres,— she  being 
a  full  blood,— the  restrictions  remained  and  will 
remain  until  duly  removed  in  the  manner  provided 
by  law.  Being  so  restricted  the  oil  and  gas  royal- 
ties derived  from  the  homestead  part  of  the  allot- 
ment remain  subject  to  the  supervision  of  the  Sec- 
retary of  the  Interior  under  the  ruling  in  Parker  v. 
Richards,  supra. 


Solicitor. 


Approved:  November  8,  1924. 

Assistant  Secretary. 
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Five  Civilized  Tribes- 
Oil  Royalties 


M-31861 


November  11,  1924. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  in  connection 
with  the  availability  of  upwards  of  $125,000  now 
on  deposit  with  the  superintendent  of  the  Five 
Civilized  Tribes  at  Muskogee,  belonging  to  the 
estate  of  Ella  Williams,  deceased,  the  particular 
point  at  issue  being  whether  these  funds  are  now 
or  can  be  made  available  for  use  by  her  heirs. 

These  moneys  were  derived  by  way  of  oil  and  gas 
royalties  from  the  homestead  part  of  certain  lands 
allotted  to  the  said  Ella  Williams  as  a  member  of 
the  Chickasaw  Tribe,  she  being  a  member  thereof 
of  three-quarter  Indian  blood.  Pursuant  to  the  act 
of  July  1,  1902  (32  Stat.,  641),  the  allotment  to 
each  member  of  the  Choctaw  and  Chickasaw  Tribes 
was  divided  into  two  parts  commonly  referred  to 
as  "homestead"  and  "surplus",  with  varying  restric- 
tions against  alienation,  taxation,  etc.,  as  provided 
for  in  that  act.  With  the  surplus  lands  we  are  not 
here  concerned.  Ella  Williams  died  in  October, 
1916,  intestate,  survived  by  her  husband,  George 
Williams,  a  noncitizen  of  the  Chickasaw  Tribe, 
and  six  children  of  but  three-eights  Indian  blood, 
five  of  whom  were  born  before  and  one  after  March 
4,  1906.  Under  applicable  laws  of  descent  the  hus- 
band inherited  one-third  and  each  child  a  one-ninth 
interest  in  this  estate,  subject,  however,  to  a  special 
right  or  estate,  hereinafter  more  fully  referred  to, 
in  the  minor  daughter,  Cecile  Williams,  who  was 
born   since  March  4,    1906. 

During  her  lifetime  this  allottee  had  executed 
an  oil  and  gas  lease  covering  her  homestead  lands, 
which  lease  was  duly  approved  by  this  Department 
in  March,  1913.  Thereafter  oil  was  discovered  and 
the  funds  now  on  hand  represent  accumulated  roy- 
alties since  the  death  of  the  decedent  in  1916.  Roy- 
alties are  still  being  accumulated  from  the  same 
source  at  an  average  monthly  rate  of  around  $900. 
The  heirs,  or  some  of  them  at  least,  are  reported 
to  be  in  needy  circumstances  and  hence  if  relief 
can  be  afforded  it  should  be  extended.  The  diffi- 
culty in  this  situation,  if  any  exists,  rests  mainly  in 
a  proviso  to  section  nine  of  the  act  of  May  27, 
1908    (35  Stat.,  312),  which  reads  in  part: 

"That  the  death  of  any  allottee  of  the  Five 

Civilized  Tribes  shall  operate  to  remove  all  re- 

.  strictions  upon  the  alienation  of  said  allottee's 


land.  *  *  *  Provided  farther,  That  if  any 
member  of  the  Five  Civilized  Tribes  of  one- 
half  or  more  Indian  blood  shall  die  leaving 
issue  surviving,  born  since  March  fourth,  nine- 
teen hundred  and  six,  the  homstead  of  such 
deceased  allottee  shall  remain  inalienable,  un- 
less restrictions  against  alienation  are  removed 
therefrom  by  the  Secretary  of  the  Interior  in  the 
manner  provided  in  section  one  hereof,  for  the 
use  and  support  of  such  issue,  during  their 
life  or  lives,  until  April  twenty-sixth,  nine- 
teen hundred  and  thirty-one." 

The  conditions  just  set  forth  obtain  here.  The 
Supreme  Court  of  the  United  States  has  had  occa- 
sion to  deal  with  a  substantially  similar  situation 
involving  the  homestead  of  a  deceased  Creek  allot- 
tee: (Parker  v.  Riley,  250  U.S.,  66)  .  That  decision 
held  in  part    (pp.  70-71)  : 

"Under  the  provision  in  section  nine  spe- 
cially providing  for  issue  born  after  March  4, 
1906,  Julia  was  entitled  for  her  support  to  the 
exclusive  use  of  the  entire  homestead  while  she 
lived,  but  not  beyond  April  26,  1931,  and  those 
who  took  the  fee  took  it  subject  to  that  right. 
The  rights  of  all  in  the  royalties  must,  as  we 
think,  be  measured  by  that  standard.  In  this 
view  Julia  is  entitled  to  the  use  of  the  royalties, 
that  is  to  say,  the  interest  or  income  which  may 
be  obtained  by  properly  investing  them,  during 
the  same  period,  leaving  the  principal,  like  the 
homestead,  to  go  to  the  heirs  in  general  on  the 
termination  of  her  special  right." 

In  the  same  case,  however,  it  was  also  stated: 

"We  need  not  stop  to  consider  whether, 
strictly  speaking,  the  right  thus  specially  given 
to  Julia  was  an  estate  for  life  or  for  years,  for 
it  evidently  was  not  the  purpose  to  make  any 
nice  distinctions  along  that  line.  Nor  need  we 
consider  what  effect  a  removal  of  the  restric- 
tions 'in  the  manner  provided  in  section  one' 
after  the  death  of  the  allottee  would  have  had 
on  the  relative  rights  of  Julia  and  the  other 
heirs,  for  no  such  removal  was  attempted  or 
intended  by  the  Secretary  of  the  Interior." 

Analyzing  more  particularly  the  proviso  to  sec- 
tion nine  of  the  act  of  May  27,  1908,  supra,  it  is 
manifest  that  the  special  right  or  estate  in  the 
minor  born  since  March  4,  1906,  is  to  continue  un- 
til April  26,  1931,  "unless  restrictions  against  alien- 
ation are  removed  therefrom  by  the  Secretary  of 
the  Interior  in  the  manner  provided  in  section 
one"  of  that  act.  From  the  latter  we  read: 
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"All  homesteads  of  said  allottees  enrolled  as 
mixed-blood  Indians  having  half  or  more  than 
half  Indian  blood,  including  minors  of  such 
degrees  of  blood,  and  all  allotted  lands  of  en- 
rolled full  bloods,  and  enrolled  mixed-bloods 
of  three-quarters  or  more  Indian  blood,  includ- 
ing minors  of  such  degrees  of  blood,  shall  not 
be  subject  to  alienation,  contract  to  sell,  power 
of  attorney,  or  any  other  incumbrance  prior  to 
April  twenty-sixth,  nineteen  hundred  and 
thirty-one,  except  that  the  Secretary  of  the  In- 
terior may  remove  such  restrictions,  wholly  or 
in  part,  under  such  rules  and  regulations  con- 
cerning terms  of  sale  and  disposal  of  the  pro- 
ceeds for  the  benefit  of  the  respective  Indians 
as  he  may  prescribe.  The  Secretary  of  the  In- 
terior shall  not  be  prohibited  by  this  act  from 
continuing  to  remove  restrictions  as  hereto- 
fore, and  nothing  herein  shall  be  construed  to 
impose  restrictions  removed  from  land  by  or 
under  any  law  prior  to  the  passage  of  this  act." 

A  statute,  if  possible,  is  to  be  construed  in  the 
light  of  its  obvious  policy  (241  U.S.,  432)  ,  and, 
according  to  a  familiar  rule,  legislation  relating  to 
the  Indians  is  to  be  construed  in  their  favor.  (Id. 
59) .  Is  it  to  be  presumed  that  Congress,  by  the  pro- 
viso first  hereinabove  referred  to,  intended  that  the 
heirs  of  a  deceased  Indian,  possessed  of  a  compara- 
tively wealthy  estate,  should  be  permitted  to  suffer 
on  account  of  language  used  in  a  particular  part  of 
that  proviso  which,  within  itself,  clearly  indicates 
that  the  Secretary  of  the  Interior  may  remove  the 
restrictions?  In  the  exercise  of  a  sound  discretion 
vested  in  the  latter  officer  by  the  act  of  May  27, 
1908,  and  other  pertinent  statutes  relating  to  the 
Five  Civilized  Tribes,  the  restrictions  have  been 
lifted  from  time  to  time,  in  whole  or  in  part,  from 
lands  allotted  to  members  of  these  tribes.  No 
reason  is  seen  why  the  same  authority  may  not  be 
invoked  to  relieve  the  situation  now  here. 

While  not  prone  to  offer  suggestions  as  to  ad- 
ministrative procedure,  yet,  with  due  regard  to  the 
special  right  or  estate  in  the  minor  born  since 
March  4,  1906,  I  am  of  the  opinion  that  interest 
to  April  26,  1931,  can  be  computed  at  a  reasonable 
rate  on  the  amount  of  funds  now  on  hand  and  after 
deducting  such  interest  from  the  amount  the  re- 
mainder can  be  distributed  to  the  several  heirs  ac- 
cording to  their  respective  shares  in  the  estate.  The 
"interest"  so  due  the  minor  and  set  apart  in  ad- 
vance for  her  benefit  should  only  be  expended,  of 
course,  year  by  year,  or,  permissibly,  month  by 
month,  as  and  when  such  interest  would  otherwise 
ordinarily  accrue.  As  to  supervision  by  the  Secre- 
tary of  the  Interior  over  oil  and  gas  royalties  from 
restricted  lands  allotted  to  members  of  the  Five 


Civilized  Tribes;  see  Parker  v.  Richards,   (250  U.S., 
235). 

Other  administrative  methods  of  overcoming  the 
situation  here  could  be  pointed  out  but  I  deem  it 
unnecessary   to  discuss  those  at  this  time. 


Solicitor. 


Approved:  November  11,  1924. 


Reservation— 
Ft.  Apache  Mineral  Leases 


50  L.D.  672 


November  15,  1924 . 


Indian    Lands— Fort   Apache   Lands— Mineral    Lands- 
Cobalt— Asbestos— Lease 

The  issuance  of  a  lease  conferring  the  right  to  mine  all 
the  metalliferous  mineral  deposits  in  a  tract  of  land  on  the 
Fort  Apache  Indian  Reservation,  Arizona,  pursuant  to  the 
act  of  June  30,  1919,  as  amended  by  the  act  of  March  3,  1921, 
precludes  the  granting  of  a  lease  to  another  for  the  mining 
of  any  one  or  more  of  the  minerals  specified  in  those  acts  so 
long  as  the  original  lease  is  in  effect. 

Edwards,  Solicitor: 

My  opinion  has  been  requested  in  connection 
with  an  alleged  discovery  of  cobalt  by  one  H.  W. 
Fowler  on  the  Fort  Apache  Indian  Reservation, 
Arizona,  the  precise  question  being  whether  persons 
other  than  the  lessees  under  an  existing  lease  can 
acquire  any  mining  rights  or  privileges  in  these 
lands. 

By  section  26  of  the  act  of  June  30,  1919  (41 
Stat.,  3,  31) ,  the  Secretary  of  the  Interior  was  au- 
thorized to  lease  unallotted  lands  within  Indian  res- 
ervations in  nine  of  our  western  States,  including 
Arizona,  for  the  purpose  of  mining  gold,  silver, 
copper,  and  other  valuable  "metalliferous  miner- 
als", substantially  under  such  rules  and  regulations 
as  the  Secretary  of  the  Interior  might  prescribe.  By 
an  amendatory  item  in  the  act  of  March  3,  1921 
(41  Stat.,  1225,  1231),  magnesite,  gypsum,  lime- 
stone, and  asbestos,  were  brought  within  the  terms 
"metalliferous  minerals"  as  used  in  the  earlier 
statute.  Appropriate  regulations  governing  opera- 
tions under  this  legislation  will  be  found  in  47 
L.D.,  261,  and  48  L.D.,  263,  266. 

Pursuant  to  the  statutes  and  the  regulations  re- 
ferred to  on  June  29,  1922,  this  Department  ap- 
proved a  mining  lease  in  favor  of  G.  W.  Adams  and 
L.  R.  Jacobson,  covering  certain  lands  on  the  Fort 
Apache  Indian  Reservation  embraced  in  claims 
locally  known  as  "Horseshoe  Nos.  1  and  2",  con- 
taining an  aggregate  area  slightly  in  excess  of  38 
acres.  This  lease  was  founded  on  a  prior  application 
alleging  a  valuable  discovery  of  asbestos  but  when 
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we  turn  to  the  lease  itself  we  read  from  section 
one— 

The  lessor,  for  and  in  consideration  of  the 
royalties,  covenants,  stipulations,  and  condi- 
tions hereinafter  contained,  and  hereby  agreed 
to  be  paid,  observed  and  performed  by  the 
lessee,  doth  hereby  demise,  grant,  lease,  and 
let  unto  the  lessee  for  the  term  of  20  years  with 
privilege  of  renewal  for  successive  periods  of 
10  years  upon  such  reasonable  terms  and  condi- 
tions as  may  be  prescribed  by  the  lessor,  unless 
otherwise  provided  by  law  at  the  time  of  the 
expiration  of  such  periods,  from  the  date  of 
signing  hereof  by  the  lessor,  for  the  purpose  of 
mining  all  the  deposits  of  metalliferous  miner- 
als in  or  under  the  following  described  lands. 
[Italics  supplied.] 

Cobalt  is  a  metalliferous  mineral  and  hence 
comes  well  within  the  class  of  deposits  subject  to 
lease  under  the  act  of  June  30,  1919,  supra.  The 
lessees  in  the  lease  now  here  thereby  obtained  an 
exclusive  right  to  mine  "all  the  deposits  of  metal- 
liferous minerals"  in  or  under  the  lands  covered 
thereby.  Any  person  or  persons,  therefore,  other 
than  the  present  lesseees,  their  agents  or  assigns, 
attempting  to  mine  deposits  of  this  nature  within 
these  lands  would  properly  be  regarded  as  tres- 
passers. I  am  of  the  opinion  that  under  the  situa- 
tion as  it  now  stands,  mining  rights  adverse  to  the 
present  lessees  cannot  be  recognized  or  accorded  by 
this  Department. 

It  would  be  idle  here,  of  course,  to  speculate  on 
whether  separate  leases,  with  different  lessees  in 
each  case,  one  for  each  of  the  different  varieties  of 
metalliferous  minerals,  would  have  been  permissi- 
ble under  the  statute  referred  to.  Apparently  such 
a  procedure  was  not  contemplated  by  the  regula- 
tions as  originally  promulgated  and  in  view  of  the 
multiplicity  of  "metalliferous  minerals"  the  wis- 
dom of  considering  such  a  course  may  seriously  be 
questioned. 

Approved: 

F.  M.  Goodwin,  Assistant  Secretary. 


Department  of  the  Interior  November  15,  1924 

the  Crow  Creek  Indian  Reservation,  South  Dakota, 
heretofore  set  apart  to  the  Protestant  Episcopal 
Church  for  missionary  purposes. 

By  the  act  of  March  2,  1889  (25  Stat.  888) ,  the 
Great  Sioux  Reservation  was  carved  up  into  a  num- 
ber of  small  reservations  for  sundry  bands  of  the 
Sioux  Tribe  and  a  large  part  of  their  former 
claimed  territory  made  available  for  homestead 
settlement  and  entry.  Among  the  diminished  res- 
ervations so  created  we  find  the  one  at  Crow  Creek, 
(section  6  of  the  act  referred  to) .  With  reference  to 
the  entire  area,  however,  from  section  18  of  the 
act  we  read: 


Extent  of  Title  to  Lands 
Patented  as  Mission  Claims 


50  L.D.  676 
M-13866 


November  21,  1924. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  in  connection 
with  the  issuance  of  patents  for  certain  lands  on 


"That  if  any  land  in  said  Great  Sioux  Res- 
ervation is  now  occupied  and  used  by  any  re- 
ligious society  for  the  purpose  of  missionary  or 
educational  work  among  said  Indians  whether 
situate  outside  of  or  within  the  lines  of  any 
reservation  constituted  by  this  act,  or  if  any 
such  land  is  so  occupied  upon  the  Santee  Sioux 
Reservation,  in  Nebraska,  the  exclusive  occu- 
pation and  use  of  said  land,  not  exceeding  one 
hundred  and  sixty  acres  in  any  one  tract,  is 
hereby,  with  the  approval  of  the  Secretary  of 
the  Interior,  granted  to  any  such  society  so  long 
as  the  same  shall  be  occupied  and  used  by  such 
society  for  educational  and  missionary  work 
among  said  Indians;  and  the  Secretary  of  the 
Interior  is  hereby  authorized  and  directed  to 
give  to  such  religious  society  patent  of  such 
tract  of  land  to  the  legal  effect  aforesaid." 
[Italics  supplied.] 

A  provision  of  like  tenor  is  to  be  found  in  the 
general  allotment  act  of  February  8,  1887  (24  Stat. 
388,  section  5) ,  except  that  the  latter  carries  no 
specific  directions  as  to  the  issuance  of  patents  for 
these  so-called  "church  lands."  Long  before  the  en- 
actment of  'these  statutes  various  religious  organiza- 
tions had  been  zealously  laboring  among  the  In- 
dians looking  to  their  uplift  in  moral  and  other 
respects.  Prior  to  March  2,  1889,  the  domestic  and 
foreign  missionary  society  of  the  Protestant  Episco- 
pal Church  had  established  a  number  of  missions 
among  the  Sioux,  including  three  on  the  Crow 
Creek  Reservation  at  stations  locally  known  as  "St. 
John  the  Baptist,"  "All  Saints  Church,"  and  "Christ 
Church."  Substantial  improvements,  comparatively 
speaking,  were  erected  and  have  since  been  main- 
tained on  these  sites,  in  some  cases  being  enlarged 
or  rebuilt  as  the  needs  of  the  church  might  require. 
On  the  extension  of  our  public  land  system  of 
surveys  over  the  Crow  Creek  Reservation  and  an 
allotment  in  severalty  to  the  Indians  there,  as  pro- 
vided for  in  the  act  of  1889,  the  areas  occupied  and 
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used  for  missionary  purposes  were  adjusted  to  such 
system  of  surveys  and  set  apart  to  the  respective 
organizations  by  placing  appropriate  descriptions 
of  the  lands  so  occupied  and  used  on  the  allotment 
schedules,  which  schedules  were  duly  approved 
here  in  1895.  October  23,  of  that  year,  a  patent  was 
issued  for  the  three  mission  sites  herein  above  men- 
tioned, embracing  an  aggregate  area  of  130  acres, 
in  which  patent,  after  reciting  a  description  by 
legal  subdivisions  of  these  three  missionary  sites, 
the  tenendum  clause  of  that  patent  was  made  to 
read: 

"Now  know  ye:  That  the  United  States  of 
America,  in  consideration  of  the  premises  and 
in  conformity  with  the  eighteenth  section  of 
said  Act  of  Congress  approved  March  second, 
Eighteen  hundred  and  Eighty-nine,  and  the 
order  aforesaid,  hereby  agrees  to  hold  in  trust 
for  the  said  'Domestic  and  Foreign  Mission- 
ary Society  of  the  Protestant  Episcopal  Church 
of  the  United  States  of  America'  the  tracts  of 
land  above  described  so  long  as  the  same  shall 
be  occupied  and  used  by  such  society  for  edu- 
cational and  missionary  work  among  said  In- 
dians." [Italics  supplied.] 

Just  why  a  "trust  form"  of  patent  was  resorted  to 
is  not  now  entirely  clear  for  when  we  turn  to  the 
particular  section  of  the  statute  under  which  is- 
sued we  find  that  the  land  so  used  and  occupied 
was,  with  the  approval  of  the  Secretary  of  the  In- 
terior, to  be  "granted"  to  such  societies  or  organi- 
zations as  long  as  used  for  educational  or  mission- 
ary work  among  the  Indians.  Further,  that  a  patent 
of  "legal  effect  aforesaid"  was  to  be  issued  to  such 
organizations.  The  usual  form  of  documentary  title 
evidencing  a  grant  is  a  patent  in  fee  and  in  the 
absence  of  legislative  direction  to  the  contrary  very 
properly  such  a  patent  could  have  been  issued  to 
the  church  in  this  instance  with  an  appropriate 
reversionary  clause  in  the  event  that  the  lands 
ceased  to  be  used  for  the  purpose  designated. 

The  church  is  now  here  asking  for  a  patent  in 
fee  simple  but  whether  with  or  without  a  rever- 
sionary clause  is  not  definitely  shown  by  the  record 
now  before  me.  In  presenting  the  matter  to  the 
Department,  however,  the  Commissioner  of  Indian 
Affairs  invites  attention  to  additional  legislation 
dealing  with  the  same  subject-matter,  and  from  the 
Indian  appropriation  act  of  March  3,  1909  (35 
Stat.  781,  814),  we  read: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  issue  a  patent  in 
fee  simple  to  the  duly  authorized  missionary 


board,  or  other  proper  authority  of  any  reli- 
gious organization  engaged  in  mission  or 
school  work  on  any  Indian  reservation,  for 
such  lands  thereon  as  have  been  heretofore  set 
apart  to  and  are  now  being  used  and  occupied 
by  such  organization  for  mission  or  school 
purposes."  [Italics  supplied.] 

On  September  21,  1922,  however,  a  like  measure 
was  enacted    (42  Stat.  994-5),  which  provides: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  issue  a  patent  to 
the  duly  authorized  missionary  board,  or  other 
proper  authority,  of  any  religious  organization 
engaged  in  mission  or  school  work  on  any  In- 
dian reservation  for  such  lands  thereon  as  have 
been  heretofore  set  apart  to  and  are  now  being 
actually  and  beneficially  used  and  occupied 
by  such  organization  solely  for  mission  or 
school  purposes,  the  area  so  patented  to  not 
exceed  one  hundred  and  sixty  acres  to  any  one 
organization  at  any  station;  Provided,  that  such 
patent  shall  provide  that  when  no  longer  used 
for  mission  or  school  purposes  said  lands  shall 
revert  to  the  Indian  owners." 

It  will  be  observed  that  the  proviso  in  the  legis- 
lation last  referred  to  is  of  similar  import  to  the 
obligation  placed  upon  organizations  of  this  char- 
acter by  section  18  of  the  act  of  March  2,  1889, 
supra.  Further,  that  neither  of  these  conditions  or 
obligations  appears  in  the  act  of  March  3,  1909.  As 
supplemental  acts  relating  to  the  same  subject  mat- 
ter may  properly  be  regarded  as  a  legislature  inter- 
pretation of  prior  acts,  I  am  of  the  opinion  that  we 
would  not  now  be  justified  in  issuing  an  unquali- 
fied fee  patent  to  this  church  organization  pursuant 
to  the  act  of  March  3,  1909,  in  utter  disregard  of 
the  later  legislation  in  the  act  of  September  21, 
1922.  We  now  can,  of  course,  in  lieu  of  the  out- 
standing trust  patent  which  is  with  the  record  in 
the  case,  issue  a  patent  in  fee  with  a  reversionary 
clause  in  the  event  that  the  lands  described  therein 
cease  to  be  used  for  missionary  or  educational  pur- 
poses, and  this,  under  authority  of  the  act  of  Sep- 
tember 21,  1922.  As  previously  pointed  out,  how- 
ever, this  is  simply  the  character  of  patent  that  the 
church  was  entitled  to  in  the  first  instance. 

John  H.  Edwards, 

Solicitor. 
Approved:  November  21,  1924. 
F.  M.  Goodwin,  Assistant  Secretary. 
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December  1,  1924. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

It  appears  that  a  deed  executed  by  C.  R.  and 
K.  F.  Huddleston  to  the  United  States  for  10  acres 
in  Sec.  34,  T.  10  N.,  R  10  W.,  Miss.,  was  accepted 
by  you  on  the  assurance  of  the  Attorney  General 
that  the  abstract  of  title  submitted  for  his  con- 
sideration showed  that  the  proponents  were  the 
owners  of  and  could  convey  a  good  title  to  the 
tract. 

It  now  further  appears  that  the  same  grantors 
have  executed  a  further  conveyance  to  the  Gov- 
ernment of  other  lands  forming  a  part  of  the  sec- 
tion mentioned,  which  were  also  shown  by  the 
said  abstract  of  title  to  belong  to  them  and  I  have 
been  asked  to  express  my  opinion  as  to  whether  or 
not  this  deed  may  be  accepted  under  the  opinion 
already  rendered  by  the  Attorney  General. 

The  abstract  mentioned  is  not  before  me,  but  you 
are  informed  that  you  may  with  propriety  accept 
the  deed  if  it  be  a  fact  that  the  title  to  the  land 
conveyed  by  it  is  the  same  as  the  title  covered  by 
the  abstract  under  which  the  Attorney  General 
rendered  his  opinion. 

It  is  suggested,  however,  that  before  the  deed  is 
accepted,  it  should  be  satisfactorily  shown  that  the 
grantors  have  not  since  the  compilation  of  the 
abstract  mentioned,  incumbered  in  any  the  land, 
and  that  it  is  at  this  time  free  from  liens  for  taxes 
or  otherwise. 

John  H.  Edwards, 

Solicitor. 
Approved:   December   1,   1924. 
E.  C.  Finney,  First  Assistant  Secretary. 


Quapaw  Tribe— Heirship 

M-13772  December  23,  1924. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  is  requested  in  connection  with  the 
determination  of  heirs  to  the  estate  of  Alexander 
Mudd,  deceased  allottee  of  the  Quapaw  Tribe  of 
Indians,  Oklahoma. 


The  heirs  in  this  case  were  determined  July  28, 
1914,  the  estate  being  awarded  to  persons  claim- 
ing to  be  heirs  on  the  maternal  side.  Petition  for 
rehearing  has  been  filed  in  behalf  of  persons  claim- 
ing one-half  the  estate  as  heirs  on  the  paternal 
side. 

The  allotment  to  Alexander  Mudd  was  made 
under  the  provision  contained  in  the  Indian  appro- 
priation act  of  March  2,  1895  (28  Stat.,  876,  907), 
ratifying  and  confirming  allotments  of  land  to 
Quapaw  Indian  Territory,  in  pursuance  of  an  act 
of  the  Quapau  National  Council  approved  March 
23,  1893.  Patent  with  restrictions  against  aliena- 
tion for  25  years  was  issued  to  the  allottee  Septem- 
ber 26,  1896,  which  time  was  extended  for  an  addi- 
tional 25  years  by  the  act  of  March  3,  1921  (41 
Stat.,  1225,  1248).  He  died  January  19,  1898,  at 
the  age  of  15  years,  unmarried  and  without  issue, 
brothers,  or  sisters,  or  children  of  deceased  broth- 
ters  or  sisters.  Both  of  his  parents  died  before  him 
and  long  prior  to  the  allotment  of  lands  on  the 
Quapaw  Reservation.  There  were  no  brothers  or 
sisters  of  his  father  living  when  the  allottee  died 
in  1898  but  an  uncle  and  aunt  on  his  mother's 
side   were   then   living. 

At  the  time  of  Alexander  Mudd's  death  the  de- 
scent of  Quapaw  estates  was  controlled  by  chapter 
49  of  Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas, put  in  force  by  section  31,  act  of  Congress  of 
May  2,  1890  (26  Stat.,  81,  94),  in  the  remaining 
portion  of  Indian  Territory  after  said  act  had 
erected  therein  the  Territory  of  Oklahoma.  Both 
of  these  Territories  were  unitedly  admitted  into 
the  Union  November  16,  1907,  as  the  State  of 
Oklahoma. 

In  a  finding  of  heirship  by  the  District  Court  of 
Ottawa  County,  Oklahoma,  on  November  24,  1909, 
the  estate  of  Alexander  Mudd  was  awarded  in 
equal  shares  to  his  cousin,  Victor  Griffin,  son  of  a 
deceased  aunt,  and  to  his  uncle,  Joe  Buffalo,  heirs 
on  the  mother's  side,  with  a  further  finding  that 
upon  the  death  of  Joe  Buffalo,  the  laws  of  Arkan- 
sas still  being  in  force,  his  one-half  interest  went 
to  his  six  children.  The  finding  of  the  court  was 
apparently  based  on  that  provision  in  Mansfield's 
Digest  reading  in  part  as  follows: 

"In  cases  where  the  intestate  shall  die  with- 
out descendants  *  *  *  if  the  estate  be  a  new 
acquisition,  it  shall  descend  to  the  father  for 
his  lifetime  and  then  descend  in  remainder  to 
the  collateral  kindred  of  the  intestate  in  the 
manner  provided  in  this  act." 

The  action  of  the  court  was  adopted  by  the  De- 
partment July  28,  1914,  and  the  allotment  of  Alex- 
ander  Mudd  was   partitioned   accordingly.   Victor 
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Griffin  subsequently  applied  for  permission  to  sell 
his  interest,  the  application  was  approved  and  the 
sale  was  made,  his  deed  to  the  purchase  being  ap- 
proved by  the  Department. 

It  is  contended  in  the  petition  for  rehearing  that 
the  estate  of  Alexander  Mudd  was  ancestral  and 
upon  his  death  one-half  thereof  descended  to  the 
heirs  of  the  paternal  side,  in  view  of  decision  in 
the  case  of  Shulthis  v.  McDougal  (170  Fed.,  529) . 
The  question  specifically  presented  for  opinion  is  as 
to  the  applicability  of  said  decision  to  the  Quapaw 
case  of  Alexander  Mudd. 

In  the  case  of  Shulthis  v.  McDougal  the  court 
had  under  consideration  acts  of  Congress  relating  to 
the  Five  Civilized  Tribes  of  Indians  and  the  estate 
involved  was  that  of  a  member  of  the  Creek  Na- 
tion. The  act  of  March  1,  1901  (31  Stat.,  861,  870) , 
known  as  the  Original  Creek  Agreement,  in  pro- 
viding for  the  allotment  in  severalty  of  the  lands 
of  the  Creeks  revived  their  tribal  law  of  descent  and 
distribution  which  had  been  abrogated  by  prior 
acts  of  Congress  extending  to  Indian  Territory 
chapter  49  of  Mansfield's  Digest.  This,  however, 
was  temporary  as  by  section  6  of  the  act  of  June 
30,  1902  (32  Stat.,  500,  501)  ,  known  as  the  Supple- 
mental Creek  Agreement,  the  Arkansas  Law  of 
descent  with  certain  qualifications  was  reinstated 
as  follows: 

"The  provisions  of  the  act  of  Congress,  ap- 
proved March  1,  1901  (31  Stat.  L.  861),  in  so 
far  as  they  provide  for  descent  and  distribution 
according  to  the  laws  of  the  Creek  Nation,  are 
hereby  repealed  and  the  descent  and  distribu- 
tion of  land  and  money  provided  for  by  said 
act  shall  be  in  accordance  with  chapter  49  of 
Mansfield's  Digest  of  the  Statutes  of  Arkansas 
now  in  force  in  Indian  Territory:  Provided, 
That  only  citizens  of  the  Creek  Nation,  male 
and  female,  and  their  Creek  descendants  shall 
inherit  lands  of  the  Creek  Nation:  And  pro- 
vided further,  That  if  there  be  no  person  of 
Creek  citizenship  to  take  the  descent  and  dis- 
tribution of  said  estate,  then  the  inheritance 
shall  go  to  noncitizen  heirs  in  the  order  named 
in  said  chapter  49." 

There  was  a  similar  provision  but  without  the 
provisos  in  the  act  of  May  27,  1902  (32  Stat.,  258) . 
It  was  under  the  above  act  or  agreement  of  June 
30,  1902,  qualifying  the  Arkansas  statutes  of  descent 
in  respect  to  the  Creek  Nation,  that  members  of 
that  tribe  were  allotted  their  lands  in  severalty, 
and  the  provisions  thereof  continued  operative  un- 
til Oklahoma  was  admitted  as  a  State  under  the 
enabling  act  of  June  16,  1906  (34  Stat.,  267) ,  when 
the  local  statutes  of  descent  then  in  force  in  the 


Territory  of  Oklahoma  were  substituted  for  chap- 
ter 49  of  Mansfield's  Digest.  Jefferson  v.  Fink  (247 
U.S.,  228)  .  While  prior  decisions  of  the  lower 
courts  are  not  entirely  uniform  on  the  subject  it  is 
now  pretty  well  settled  in  decisions  subsequently 
rendered  by  the  United  States  Supreme  Court  that 
the  provisos  above  quoted  in  the  Supplemental 
Creek  Agreement  of  June  30,  1902,  were  not  af- 
fected by  the  general  act  of  April  28,  1904  (35  Stat., 
573) ,  continuing  and  extending  the  laws  of  Ar- 
kansas in  Indian  Territory,  nor  by  the  enabling  act 
admitting  Oklahoma  as  a  State,  the  position  being 
taken  that  said  provisos  are  a  substantial  part  of 
the  law  under  which  the  Creek  Indians  were  allot- 
ted their  lands  in  severalty.  Washington  v.  Miller 
(235  U.S.,  422)  ,  Jefferson  v.  Fink  (247  U.S.,  288, 
294-5) .  The  said  act  of  April  28,  1904,  reads  as 
follows:  "All  the  laws  of  Arkansas  heretofore  put 
in  force  in  the  Indian  Territory  are  hereby  con- 
tinued and  extended  in  their  operation  so  as  to 
embrace  all  persons  and  estates  in  said  Territory, 
whether  Indian,  freedman,  or  otherwise,  etc." 

It  was  held  in  the  case  of  Washington  v.  Miller, 
supra,  that  the  above  act  of  April  28,  1904,  did  not 
operate  to  repeal  the  provisos  in  section  6  of  the 
Supplemental  Agreement  of  June  30,  1902. 

The  child  involved  in  the  case  of  Shulthis  v.  Mc- 
Dougal, Andrew  J.  Berryhill,  was  not  eligible  to 
enrollment  under  the  provisions  of  the  Original 
Creek  Agreement  of  March  1,  1901,  and  only  be- 
came entitled  to  enrollment  under  section  7  of  the 
Supplemental  Creek  Agreement  of  June  30,  1902. 
Shulthis  v.  McDougal  (162  Fed.,  331,  336).  The 
contention  of  petitioners  for  rehearing  is  that  the 
heirs  of  Alexander  Mudd  should  have  been  de- 
termined in  accordance  with  the  Arkansas  statutes 
of  a  desccent  as  applied  in  the  Berryhill  case.  It  is 
evident,  however,  that  the  Arkansas  law  as  modified 
or  qualified  by  the  Supplemental  Creek  Agreement 
is  not  applicable  in  determining  the  heirs  to  the 
estate  of  a  member  of  the  Quapaw  Tribe  of  In- 
dians whose  affairs  are  subject,  as  hereinabove 
shown,  to  special  legislation  peculiarly  applicable 
to  them.  Besides,  the  facts  in  the  Berryhill  case  are 
materially  different  from  those  in  the  case  of  Alex- 
ander Mudd  thereby  giving  rise  to  basis  for  a 
finding  of  heirs  according  to  different  laws  of  de- 
scent. He  left  surviving  him  his  father,  a  member 
of  the  Creek  Tribe,  his  mother  who  was  a  non- 
citizen  of  the  Creek  Tribe,  and  several  paternal 
uncles  and  aunts.  His  name  was  not  placed  on  the 
tribal  rolls  until  after  his  death  nor  was  his  allot- 
ment made  until  thereafter.  Patent  covering  his 
allotment  was  not  issued  in  his  name  but  to  his 
heirs. 

The  original  decision  in  the  case  of  Shulthis  v. 
McDougal  was  rendered  by  the  Circuit  Court  of 
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the  United  States  for  the  Eastern  District  of  Okla- 
homa (162  Fed.  331)  .  The  court  after  discussing 
the  distinction  between  new  acquisitions  and  an- 
cestral estates  concluded  that  the  allotment  of  An- 
drew J.  Berryhill  was  in  contemplation  of  the  law 
a  new  acquisition,  holding   (syllabus)  : 

"Under  the  Arkansas  law  of  descent  and  dis- 
tribution an  allotment  acquired  by  a  Creek 
citizen  by  selection  and  certificate  of  allotment 
or  by  patent  became  a  "new  acquisition,"  and 
upon  the  death  of  such  citizen,  before  allot- 
ment or  after  allotment,  without  issue,  or 
brothers  or  sisters,  leaving  a  father,  such  father 
took  a  life  estate;  the  fee  passing  to  the  uncles 
and  aunts." 

The  case  was  appealed  to  the  Circuit  Court  of 
Appeals,  Eighth  Circuit  (170  Fed.,  529)  ,  where  the 
decree  of  the  lower  court  was  affirmed.  The  court, 
after  referring  to  that  portion  of  Mansfield's  Di- 
gest of  the  Statutes  of  Arkansas  as  to  a  new  ac- 
quisition,  above  quoted,   held    (syllabus)  : 

"*  *  *  Technically,  the  Arkansas  statute 
did  not  apply  to  the  situation  since  the  land 
to  which  the  decedent  was  entitled  and  which 
was  the  common  property  of  the  tribe  did  not, 
strictly  speaking,  come  to  him  by  grant,  inher- 
itance, or  purchase,  but  by  a  division  of  lands 
held  in  effect  by  a  tendency  in  common,  to  an 
interest  in  which  he  was  born  as  a  member  of 
the  tribe  entitled  to  enrollment  therein;  but 
that,  applying  the  statute  by  analogy,  such 
land  was  not  a  "new  acquisition"  but  came  to 
him  by  the  blood  of  his  tribal  parent,  or, 
within  the  meaning  of  the  statute,  'from  his 
father,'  and  that  therefore,  on  his  death  and 
the  subsequent  allotment  his  father  took  the 
full  title,  and  not  merely  a  life  estate." 

The  case  of  Shulthis  v.  McDougal  was  taken  on 
appeal  to  the  United  States  Supreme  Court  (225 
U.S.,  561) ,  but  it  was  there  dismissed  for  want  of 
jurisdiction.  Subsequently  that  court  had  before  it 
in  McDougal  v.  McKay  (237  U.S.,  372)  ,  the  facts 
of  the  Andrew  J.  Berryhill  case  and  the  question  of 
descent  under  Mansfield's  Digest  of  the  Laws  of 
Arkansas.  After  quoting  extensively  from  the  de- 
cision in  Shulthis  v.  McDougal  (170  Fed.,  529) , 
and  from  a  decision  in  another  case  by  the  Supreme 
Court  of  Oklahoma  wherein  the  facts  are  materially 
different  from  those  in  the  Quapaw  case  of  Alex- 
ander Mudd  in  that  decedent  involved  in  that  de- 
cision left  surviving  him  father,  mother,  brothers, 
sister  and  her  husband,  the  court  decided  that  the 
estate  of  Andrew  J.  Berryhill  was  ancestral  within 


the  meaning  of  chapter  49  of  Mansfield's  Digest. 
The  court  at  the  same  time  found  that  the  canons 
of  descent  contained  in  Mansfield's  Digest  were  not 
precisely  applicable  to  the  circumstances  surround- 
ing the  Berryhill  case  and  expressly  stated  that  in 
any  event  it  felt  constrained  for  reasons  stated  to 
follow  the  conclusion  reached  by  the  Circuit  Court 
of  Appeals  and  the  Supreme  Court  of  Oklahoma. 
The  court  refrained  from  deciding  a  question 
raised  by  the  pleadings,  evidently  because  not 
deemed  pertinent,  namely,  that  if  Andrew  J.  Berry- 
hill had  lived  to  receive  an  allotment  "he  would 
have  taken  the  same,  not  technically  merely,  but 
substantially,  by  the  purchase  from  the  United 
States  and  the  Creek  Nation,  and  not  by  descent 
from  his  tribal  parents,"  and  that  under  these  cir- 
cumstances "he  would  have  taken  the  allotment 
as  a  new  acquisition." 

It  is  reasonably  clear,  therefore,  that  the  findings 
in  the  case  of  Shulthis  v.  McDougal,  involving  as 
they  did  acts  and  agreements  particularly  applica- 
ble to  the  Creek  Indians,  having  no  application  in 
the  matter  of  determining  heirs  to  estates  of  the 
Quapaws  except  as  they  may  aid  generally  in  the 
interpretation  of  legislation  which  put  in  force  the 
Arkansas  laws  of  descent  in  the  Territory  prior  to 
the  admission  of  Oklahoma  as  a  state.  Decisions 
had  been  rendered  in  that  case  by  the  Circuit  Court 
and  the  Circuit  Court  of  Appeals  prior  to  the  time 
the  District  Court  of  Ottawa  County,  Oklahoma, 
rendered  its  decision  in  the  Quapaw  case  of  Alex- 
ander Mudd.  It  is  a  fair  presumption  that  the  latter 
court  was  familiar  with  the  Shulthis  v.  McDougal 
case  and  regarded  it  as  inapplicable  to  the  Quapaw 
situation  it  had  in  hand.  That  the  Department  may 
adopt  the  heirship  finding  of  that  court  as  its  own 
even  though  said  court  may  have  been  without 
jurisdiction  in  the  premises  is  well  settled. 

While  chapter  49  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas  relating  to  descent  extended 
to  the  Quapaws  and  consequently  the  determina- 
tion of  heirs  to  the  estate  of  Alexander  Mudd  is 
controlled  thereby,  nevertheless  such  determination 
is  unaffected  by  any  conclusions  reached  by  the 
courts  in  the  Shulthis  v.  McDougal.  case  based  as 
they  are  on  acts  and  agreements  which  qualified 
such  statutes  and  related  exclusively  to  the  Indians 
of  the  Creek  Nation. 

The  provisions  of  Mansfield's  Digest  relating  to 
descent  clearly  distinguish  between  an  estate  com- 
ing to  a  decedent  by  a  parent  and  a  new  acquisi- 
tion and  prescribed  different  rules  of  inheritance. 
The  estate  of  Alexander  Mudd  did  not  come  to  him 
by  his  parents  but  his  allotment  was  regularly  made 
to  him  after  their  deaths  as  an  enrolled  member  of 
the  tribe  in  his  own  right  and  in  that  respect  is 
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clearly  distinguished   from   the  estate  involved  in 
the  case  of  Shulthis  v.  McDougal. 

It  is  my  opinion  that  there  is  no  justification  so 
far  as  the  case  of  Shulthis  v.  McDougal  is  concerned 
for  disturbing  the  heirship  to  the  estate  of  Alex- 
ander Mudd  as  already  found.  Under  the  decision 
of  the  court  as  adopted  by  the  Department  the 
estate  now  stands  awarded  to  the  next  of  kin. 

John  H.  Edwards, 

Solicitor. 
Approved:  December  23,  1924. 
F.  M.  Goodwin,  Assistant  Secretary. 


Taxation  of  Restricted  Lands 

M-14237  December  23,  1924. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  with  reference  to 
the  taxability,  under  our  Federal  income  tax  laws, 
of  the  income  derived  by  members  of  the  Kaw  In- 
dian Tribe,  Oklahoma,  from  their  "restricted 
lands." 

As  I  see  it  this  question  has  virtually  been  de- 
termined by  outstanding  opinions  relating  to  the 
Indians  of  other  tribes  whose  lands  are  in  sub- 
stantially a  similar  status  to  that  of  the  Kaws:  See 
[the  opinion  of  the  Attorney  General  dated  March 
15,  1924,  relating  to  allottees  of  the  Five  Civilized 
Tribes  in  Oklahoma;  also  my  opinion  of  October 
3,  1924  (M.  12946)  ,  dealing  with  restricted  lands 
3f  the  Quapaw  Indians  in  Oklahoma.  In  each  of 
these  rulings  it  was  held  that  the  income  flowing  to 
ndividual  Indians  from  their  restricted  property  is 
iot  subject  to  tax  under  our  existing  internal  rev- 
enue laws.  In  this  connection  it  is  not  inappropriate 
-O  invite  attention  also  to  the  opinion  by  the  At- 
torney General,  dated  August  14,  1924,  wherein  he 
Teld  that  the  statutes  of  limitation  of  five  years 
within  which  claims  for  refunds  of  income  taxed 
is  Erroneously  paid  must  be  filed  do  not  apply  to  re- 
t  'itricted  Indians.  The  underlying  reasons  given  in 
he  latter  opinion  appeal  to  me  as  most  cogent  from 
i  legal  as  well  as  other  standpoints. 

I  deem  it  unnecessary  here  to  present  an  exten- 
ive  review  of  the  situation  with  respect  to  the 
Caws.  Sufficient  to  say  that  under  the  act  of  July  1, 
902  (32  Stat.,  636),  the  "homestead"  of  160  acres 
(Hotted  to  each  member  of  this  tribe  was  to  remain 
nalienable  and  "nontaxable"  for  a  period  of  25 
ears  from  January  1,  1903;  that  is  until  January  1, 


1928.  While  the  "surplus  lands"  allotted  to  each 
member,  approximating  240  acres,  were  to  remain 
inalienable  for  a  period  of  10  years  only,  yet  such 
lands  were  also  to  remain  "nontaxable"  as  long  as 
the  title  is  held  by  the  original  allottee,"  not  ex- 
ceeding 25  years  from  the  date  of  patent  in  each 
case.  As  to  minors  a  further  declaration  is  to  be 
found  to  the  effect  that  the  lands  allotted  to  minor 
members  of  the  tribe  shall  be  inalienable  during 
minority.  As  to  those  matters  see  section  2  of  the 
act  referred  to.  None  of  the  periods  mentioned 
have  expired  by  lapse  of  time,  and  by  the  act  of 
March  4,  1923  (42  Stat.,  1561) ,  the  restricted  period 
as  to  minors  has  been  extended  for  a  further  period 
of  25  years  from  the  date  of  the  latter  act.  So  also 
as  to  "the  homesteads,"  in  the  hands  of  incompetent 
members  of  this  tribe,  the  restricted  period  is,  by 
the  act  of  May  27,  1924  (43  Stat.,  176)  ,  to  be  con- 
tinued for  an  additional  period  of  20  years  from 
January  1,   1928. 

The  status  of  lands  allotted  to  the  Kaws  is  sub- 
stantially on  all  fours  with  that  of  allottees  of  the 
Five  Civilized  Tribes  in  that  each  member  of  these 
tribes  received  "homestead"  and  surplus  lands," 
with  varying  restrictions  as  to  alienation  and  tax- 
ation against  each  class  of  lands.  The  Kaws,  how- 
ever, if  any  distinction  is  to  be  found,  enjoy  a 
stronger  exemption  from  taxation.  Hence,  the  in- 
come derived  from  the  restricted  lands  in  the  hands 
of  the  Kaws  is  not  subject  to  taxation  during  the 
period  of  exemption. 

In  connection  with  the  question  presented  my 
attention  has  been  invited  to  a  recent  ruling  by  the 
Treasury  Department  with  respect  to  the  Osage 
Indians  wherein  it  was  said  that: 

"It  would  seem,  therefore,  that  if  because  of 
the  plenary  power  control  of  Congress  over  In- 
dian Affairs,  it  may  properly  subject  the  Osage 
property  (tribal)  to  taxation  for  State  and 
County  purposes,  the  same  reasoning  requires 
it  to  be  held  that  Congress  may  also  subject 
such  property  to  taxation  for  Federal  Govern- 
mental purposes.  If  it  is  deemed  proper  that 
such  property  and  its  owners  should  bear  a 
proportion  of  the  cost  of  State  and  County  gov- 
ernment, there  seems  no  reason  why  it  can  not 
also  be  deemed  proper  that  such  property 
and  its  owners  should  bear  a  part  of  the  cost 
of  Federal  Government.  As  the  Attorney  Gen- 
eral has  said,  whether  the  income  in  question 
should  be  taxed  for  Federal  purposes  is  a  mat- 
ter for  the  determination  of  Congress."  [Paren- 
thetical data  supplied.] 

About  the  plenary  power  of  Congress  over  tribal 
Indian  property  there  can  be  no  doubt  and  in  the 
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absence  of  some  controlling  reason  to  the  contrary 
Congress  undoubtedly  has  the  power  to  subject 
such  property  to  taxation  either  by  the  State  or 
Federal  Government.  The  question  of  taxation  of 
the  Osages,  however,  not  being  before  me  for  de- 
termination is  one  regarding  which  I  here  express 
no  opinion. 


Solicitor. 


Approved:  December  23,  1924. 
Assistant  Secretary. 


State  Right  to  Tax 
Patents  in  Fee 


December  24,  1924. 


M-13864 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


My  opinion  has  been  requested  in  connection 
with  the  question  of  taxation  by  the  State  of  Wash- 
ington against  lands  allotted  to  Indians  of  the 
Colville  Reservation  where  the  allottees  applied 
for  and  received  patents  in  fee  simple  prior  to  the 
expiration  of  the  original  trust  period. 

From  the  record  presented  it  appears  that  some 
500  allottees  on  this  reservation  have  heretofore 
received  patents  in  fee  and  that  of  those  who  still 
retain  title  some  have  voluntarily  paid  the  taxes 
thereon  while  others  have  refused  so  to  do  on  the 
ground  that  such  lands  are  not  taxable  by  the  State 
until  the  full  25-year  period  called  for  by  their 
original  trust  patents  has  expired. 

By  the  act  of  July  1,  1892  (27  Stat.,  62),  Con- 
gress provided  for  allotments  in  severalty  to  the 
Indians  and  the  disposal  of  the  surplus  unallotted 
lands  within  that  part  of  the  Colville  Indian  Res- 
ervation commonly  referred  to  as  the  "north  half." 
By  the  act  of  March  22,  1906  (34  Stat.,  80) ,  a  prac- 
tically similar  disposal  was  provided  for  with  ref- 
erence to  lands  within  the  diminished  or  south  half 
of  this  reservation.  Both  acts,  after  providing  for 
an  allotment  of  80  acres  to  each  Indian,  substan- 
tially directed  the  issuance  of  patents  in  accordance 
with  the  general  allotment  act  of  February  8,  1887 
(24  Stat.,  388) .  This,  in  turn,  (section  5)  calls  for 
patents  under  which  the  United  States  declared 
that  it  would  hold  the  lands  so  allotted  in  trust  for 
25  years  for  the  benefit  of  the  allottee  or  in  case 
of  death,  of  his  heirs,  and  that  at  the  expiration  of 
said  period  it  would  convey  the  lands  in  fee  to  the 
allottee  or  to  his  heirs  as  the  case  might  be  "free 
from  any  charge  or  incumbrance  whatsoever."  In 


other  words,  our  familiar  25-year  trust  patent, 
which,  so  long  as  the  land  remained  in  that  status 
operated  as  an  effective  bar  against  taxation  by  the 
State:  (143  Fed.,  287)  .  As  the  period  of  the  trust 
is  to  be  calculated  in  each  instance  from  the  date 
of  the  primary  or  trust  patent,  necessarily  this  will 
vary  as  to  individual  allottees  but  for  our  present 
purposes  it  is  sufficient  to  state  that  trust  patents  on 
the  north  half  of  the  Colville  Reservation  were 
issued  mainly  under  date  of  July  31,  1920;  those 
for  allotments  on  the  south  half  bearing  date 
mainly  of  April  13,  1917.  Hence,  the  25-year  trust 
period  has  not  expired,  by  lapse  of  time,  in  any 
instance. 

Congress,  however,  on  May  8,  1906  (34  Stat., 
182) ,  amended  the  general  allotment  act  in  sev- 
eral respects,  with  which  we  are  here  concerned  to 
the  extent  only  of  that  proviso  which  reads  in 
part: 

"That  the  Secretary  of  the  Interior  may,  in 
his  discretion,  and  he  is  hereby  authorized, 
whenever  he  shall  be  satisfied  that  any  Indian 
allottee  is  competent  and  capable  of  managing 
his  or  her  affairs  at  any  time  to  cause  to  be 
issued  to  such  allottee  a  patent  in  fee  simple 
and  thereafter  all  restrictions  as  to  sale,  in- 
cumbrance, or  taxation  of  said  land  shall  be 
removed  and  said  land  shall  not  be  liable  to 
the  satisfaction  of  any  debt  contracted  prior  to 
the  issuing  of  such  patent."  [Italics  supplied.] 

For  a  considerable  period  the  view  prevailed 
rather  generally  that  inalienability  and  nontaxa- 
bility  as  applied  to  allotted  Indian  lands  were  co- 
existent factors,  or,  in  other  words,  that  as  soon  as 
restrictions  are  removed  the  lands  then  become 
subject  to  taxation.  Evidently  Congress  entertained 
a  like  view  for  in  several  measures  pertaining  to 
such  matter  that  body  attempted,  as  it  did  in  the 
act  of  May  8,  1906,  supra,  to  couple  taxability  with 
;•  removal  of  the  restrictions  against  alienation:  See 
act  of  June  21,  1906  (34  Stat.,  353),  relating  to 
allottees  on  the  White  Earth  Reservation,  Minne- 
sota, and  the  act  of  May  27,  1908  (35  Stat.,  312), 
relating  to  the  Five  Civilized  Tribes  in  Oklahoma. 
In  1912,  however,  the  Supreme  Court  of  the  United 
States,  after  pointing  out  that  alienability  and  tax- 
ability are  separate  and  distinct  subjects,  laid  down 
the  rule,  substantially,  that  while  Congress  could 
remove  the  restrictions  against  alienation  whenever 
it  saw  fit  so  to  do,  yet  where  an  Indian  has  once 
obtained  a  vested  right  of  exemption  from  taxation 
for  a  definite  period  it  is  thereafter  beyond  the 
power  of  Congress,  by  statute,  to  deprive  the  In- 
dian of  that  right  without  his  consent:  Choate  v. 
Trapp    (224  U.S.,  656-673) .  To  the  same  effect  is 
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the  decision  by  the  Eighth  Circuit  in  Morrow  v. 
The  United  States  (243  Fed.,  854) ,  involving  allot- 
tees of  the  White  Earth  Reservation,  Minnesota. 
See  also  49  L.D.,  348-352,  wherein  it  was  pointed 
out  that  a  removal  of  restrictions,  within  itself, 
does  not  deprive  the  Indian  of  any  property  right 
but  simply  enlarges  his  privilege  of  dealing  with 
the  lands  allotted  to  him  which  he  could  there- 
after retain,  incumber,  or  dispose  of,  as  he  might 
see  fit.  Enlargement  of  personal  privileges  are  mat- 
ters of  which  one  can  hardly  be  heard  to  complain, 
but  when  we  attempt  to  couple  this  with  an  inva- 
sion of  a  vested  property  right  we  confront  a  dif- 
ferent situation.  If  it  is  beyond  the  power  of  Con- 
gress to  invade  a  property  right  resting  in  the  In- 
dian, surely  it  is  likewise  beyond  the  power  of  an 
administrative  officer,  by  the  issuance  of  a  patent 
in  fee  prior  to  the  expiration  of  the  trust  period, 
without  the  consent  of  the  Indian,  to  deprive  him 
of  a  right  which  has  once  vested.  In  other  words, 
his  lands  can  not  thus  be  made  subject  to  taxation 
without  his  consent:  BcneivaJi  County,  Idaho  v. 
United  Stales  (290  Fed.,  628)  . 

We  are  not  here  greatly  concerned,  however,  with 
those  comparatively  few  cases  where  patents  in  fee 
have  issued  without  the  consent  of  the  Indian.  For, 
as  indicated  in  the  opening  paragraph,  the  ques- 
tion now  here  deals  only  with  those  Indians  who 
applied  for  and  received  patents  in  fee  simple  prior 
to  the  expiration  of  the  original  trust  period  pro- 
vided for  in  the  primary  or  trust  patents  issued  to 
them.  This  brings  into  view  a  somewhat  different 
situation,  and  one  with  respect  to  which  there  can 
I  be  but  little  if  any  doubt.  Where  an  allottee  vol- 
untarily applies  for  a  removal  of  restrictions  prior 
to  the  expiration  of  the  period  of  exemption  origi- 
nally provided  for,  the  granting  of  such  applica- 
tion subjects  the  lands  to  taxation  even  in  the 
hands  of  the  original  allottee:  See  Sweet  v.  Shock 
(245  U.S.,  192-196-7).  The  application  for  re- 
moval of  restrictions  or,  as  in  this  case,  the  issuance 
of  a  patent  in  fee,  being  wholly  voluntary  on  the 
part  of  the  Indian,  he  takes  title  subject  to  the 
terms,  conditions,  and  limitations  of  the  statute 
under  which  the  application  is  granted.  In  other 
words,  he  can  not  embrace  the  benefits  of  a  statute 
and  at  the  same  time  escape  the  responsibilities  or 
liabilities  arising  thereunder.  In  so  far  as  allottees 

„  on  the  north  half  of  the  Colville  Indian  Reserva- 
tion are  concerned  the  fact  that  such  lands  after 
issuance  of  a  patent  in  fee  became  taxable  is  forti- 
fied by  that  legislative  declaration  in  the  act  of 
July  1,  1892,  supra—  the  very  act  under  which  they 

{     received  their  lands  in  severalty,  which  declares: 

"That  such  allotted  lands  shall  be  subject  to 
the  laws  of  eminent  domain  of  the  State  of 


Washington,  and  shall,  when  conveyed  in  fee 
simple  to  the  allottees  or  their  heirs,  be  subject 
to  taxation  as  other  property  in  that  State." 

Aside  from  the  legislative  declaration  just  men- 
tioned, however,  I  am  of  the  opinion  that  when 
an  Indian  allottee  applies  for  and  receives  a  patent 
in  fee  simple  pursuant  to  the  act  of  May  8,  1906, 
supra,  even  prior  to  the  expiration  of  the  original 
trust  period,  such  lands  then  become  subject  to 
taxation. 

In  connection  with  this  matter  the  Commissioner 
of  Indian  Affairs  invites  attention  to  section  2  of 
the  act  of  July  1,  1892,  supra,  in  which  Congress 
authorized  the  Secretary  of  the  Interior,  in  his  dis- 
cretion, to  use  part  of  the  proceeds  derived  from 
the  sale  of  surplus  lands  within  the  north  half  of 
the  Colville  Indian  Reservation  to  pay  such  part 
of  the  local  taxes  as  might  properly  be  chargeable 
against  the  lands  allotted  to  these  Indians  "so  long 
as  such  allotted  lands  shall  be  held  in  trust  and 
exempt  from  taxation."  Having  found  that  the 
issuance  of  a  patent  in  fee  not  only  terminates  the 
trust  but  also  subjects  the  land  to  taxation,  this 
feature  of  the  situation  is  not  of  great  materiality 
here.  It  may  be  observed,  however,  that  by  the  act 
of  June  7,  1924  (43  Stat.,  599) ,  Congress  has  direct- 
ed payment  to  Stevens  and  Perry  Counties,  Wash- 
ington, of  some  $115,767  in  lieu  of  taxes  against 
lands  allotted  to  Indians  on  the  Colville  Reserva- 
tion pursuant  to  section  2  of  the  act  of  July  1,  1892, 
supra,  but  this  is  to  be  used,  of  course,  only  in 
settlement,  ratably,  of  taxes  denied  to  the  State 
where  the  lands  so  allotted  are  still  "held  in  trust" 
and  therefore  exempt. 

John  H.  Edwards, 

Solid  for. 
.Approved:  December  24,  1924 
F.  M.  Goodwin,  Assistant  Secretary 


Creek— Descent  of  Lands 
M- 13807  January  23,  1925. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  attention  has  been  invited  to  a  communica- 
tion from  the  Superintendent  for  the  Five  Civilized 
Tribes  in  connection  with  the  estate  of  Rowie 
Elizabeth  Pitman,  a  deceased  allottee  of  the  Creek 
Indian  Tribe,  Oklahoma,  which  was  the  subject 
of  my  opinion  of  November  8,  1924. 

The  superintendent  seems  to  be  laboring  under 
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the  impression  that  the  enabling  act  under  which 
Oklahoma  was  admitted  into  the  Union  as  a  State 
(34  Stat.,  276)  operated  as  a  repeal  of  that  proviso 
in  section  6  of  the  supplemental  Creek  agreement 
embodied  in  the  act  of  June  30,  1902  (32  Stat., 
500) ,— the  basic  law  under  which  these  Indians 
received  their  allotments  in  severalty— which  reads: 

"That  only  citizens  of  the  Creek  Nation, 
male  and  female,  and  their  Creek  descendants, 
shall  inherit  lands  of  the  Creek  Nation." 

When  we  examine  the  rulings  laid  down  by  our 
Supreme  Court  in  Skelton  v.  Dill  (235  U.S.,  206)  ; 
Washington  v.  Miller  (Id.,  422)  ;  McDougal  v.  Mc- 
Kay (237  U.S.,  373)  ;  and  Campbell  v.  Wadsworth 
(248  U.S.,  169-177)  ,  we  cannot  escape  the  con- 
clusion that  the  proviso  quoted  from  the  supple- 
mental Creek  agreement  is  still  in  force  and  effect. 
This  matter  was  discussed  quite  fully  in  my  prior 
opinion,  wherein,  after  pointing  out  that  there  is 
nothing  in  the  enabling  act  of  the  State,  either  ex- 
pressed or  implied,  indicating  an  intent  on  the  part 
of  Congress  to  repeal  the  specific  provision  in  the 
law  or  agreement  referred  to  governing  the  de- 
scent of  lands  in  the  Creek  Nation,  it  was  further 
observed  that  repeals  by  implication  are  not  lightly 
to  be  inferred.  In  other  words,  in  the  absence  of 
an  express  declaration  by  Congress  to  that  effect,  we 
are  not  warranted,  by  implication,  in  imputing  to 
that  body  an  intent  to  repeal  an  express  declaration 
in  an  agreement  with  these  Indians  under  which 
their  tribal  lands  were  allotted  in  severalty.  Fur- 
ther discussion  of  this  feature  of  the  matter  should 
be  unnecessary,  but,  largely  for  convenient  refer- 
ence by  the  superintendent,  several  paragraphs 
from  the  syllabus  in  Washington  v.  Miller  (235 
U.S.,  422)   are  set  up  below: 

"Section  6  looked  to  the  future  no  less  than 
to  the  present  and  is  intended  to  prescribe 
rules  of  descent  applicable  to  allotments  and 
there  is  nothing  in  that  section  indicating  that 
it  was  intended  to  be  less  comprehensive;  the 
words  "lands  of  the  Creek  Nation"  as  used 
therein  mean  lands  in  the  Creek  Nation  and  in- 
clude such  lands  after  as  well  as  before  allot- 
ment. 

"Repeals  by  implication  are  not  favored  and 
usually  occur  only  in  cases  of  such  irreconcil- 
able conflict  between  an  earlier  and  later  stat- 
ute that  effect  cannot  reasonably  be  given  to 
both. 

"Where  there  are  two  statutes  upon  the  same 
subject,  the  earlier  being  special  and  the  later 
general,  the  presumption  is,  in  the  absence  of 
an  express  repeal,  or  an  absolute  incompati- 


bility, that  the  special  is  to  remain  in  force  as 
an  exception  to  the  general. 

"There  is  no  incompatibility  between  a  gen- 
eral statute  purporting  to  regulate  descent  and 
distribution  of  all  lands  within  a  Territory 
and  a  special  statute  directly  regulating  descent 
and  distribution  of  a  particular  class  of  Indian 
lands  therein. 

"Under  Par.  6  of  the  agreement  of  June  30, 
1902,  regulating  descent  and  distribution  of 
Creek  Indian  allotments,  the  non-citizen  father 
does  not  inherit  where  there  are  citizen  heirs 
who  can  take  the  inheritance."  [Italics  sup- 
plied.] 

In  the  instant  case  the  allottee  died  while  yet  a 
minor,  unmarried  and  without  issue,  leaving  her 
father,  Robert  Pitman,  a  white  man,  her  mother, 
Lucinda  Pitman,  a  full-blood  Creek  Indian,  and 
several  brothers  and  sisters  by  the  same  parents, 
these  children,  like  the  allottee,  of  course,  being  of 
but  one-half  Indian  blood.  Under  these  circum- 
stances and  the  law,  my  opinion  of  November  8th 
exptessed  the  view  that  the  father  being  white  and 
a  noncitizen  or  member  of  the  Creek  tribe,  took 
no  share  as  an  heir  in  the  allotment  of  this  de- 
cedent. Further,  that  the  homestead  part  of  this 
allotment,  the  decedent  being  of  one-half  Indian 
blood,  was  restricted  at  the  time  of  her  death  and 
remained  restricted  in  the  hands  of  the  full-blood 
Indian  mother  and  heir,  hence,  that  the  oil  and  gas 
royalties  derived  therefrom,  in  the  hands  of  the 
Superintendent  of  the  Five  Civilized  Tribes,  re- 
mained subject  to  control  and  supervision  by  the 
Secretary  of  the  Interior;  citing  Parker  v.  Richards 
(250  U.S.,  235)  .  In  that  connection  attention  may 
also  be  invited  to  the  ruling  by  the  Eighth  Cir- 
cuit Court  of  Appeals  in  United  States  v.  Hinkle 
(261  Fed.,  518). 

My  prior  opinion  pointed  out  further  that  juris- 
diction to  determine  the  heirs  of  deceased  allottees 
of  the  Five  Civilized  Tribes  rests  not  in  the  Secre- 
tary of  the  Interior  but  in  the  local  courts;  hence, 
that  opinion  is  not  to  be  regarded  as  a  determina- 
tion of  the  heirs  of  the  decedent  in  this  instance, 
but  rather  as  an  expression  of  the  view,  amply  sup- 
ported by  the  law  and  decisions  referred  to,  that  the 
royalties  derived  from  the  restricted  part  of  this 
allotment  remained  restricted  in  the  hands  of  the 
full-blood  Indian  heir,  subject  to  continued  super- 
vision by  the  Secretary  of  the  Interior.  The  con- 
cluding paragraphs  of  the  earlier  opinion  lead  to 
the  impression  that  the  full-blood  Indian  mother 
was  the  sole  heir  of  the  decendent.  This  impression 
can  best  be  clarified  by  inserting  the  words  "in 
part"  after  the  word  "cast"  in  line  16,  page  6,  and 
also  in  line  14,  page  7,  after  the  word  "lands."  As 
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so  modified  and  understood,  my  former  opinion  is 
adhered  to,  it  being  manifest  that  the  scope  of  that 
opinion  is  simply  to  the  effect  that  whatever  part 
of  the  restricted  allotment  of  Elizabeth  Rowie  Pit- 
man came  into  the  hands  of  her  full-blood  Indian 
mother  by  descent,  remained  restricted  in  the  hands 
of  the  full-blood  Indian  heir,  and  that  the  royalties 
therefrom,  while  the  lands  were  so  restricted,  re- 
main subject  to  control  by  the  Secretary  of  the  In- 
terior under  the  rulings  laid  down  in  Parker  v. 
Richards  and  United  States  v.  Hinkle,  supra. 

John  H.  Edwards, 

Solicitor. 
Approved:  January  23,  1925. 
F.  M.  Goodwin,  Assistant  Secretary. 


Flathead— Enrollment 

M-14233  April  24,  1925. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  is  requested  in  the  matter  of  the  en- 
rollment of  Harry  Leon  Beauchaine  with  the  Flat- 
head Tribe  of  Indians,  Montana. 

By  section  28  of  the  act  of  May  25,  1918  (40  Stat. 
561,  591-2)  the  Secretary  of  the  Interior  was 
authorized: 

"To  withdraw  from  the  United  States  Treas- 
ury and  segregate  the  common,  or  community 
funds  of  any  Indian  tribe  which  are,  or  may 
hereafter  be,  held  in  trust  by  the  United  States, 
and  which  are  susceptible  of  segregation,  so  as 
to  credit  an  equal  share  to  each  and  every  rec- 
ognized member  of  the  tribe  except  those 
whose  pro  rata  shares  have  already  been  with- 
drawn under  existing  law,  *  *  *  Provided, 
however,  That  the  funds  of  any  tribe  shall 
not  be  segregated  until  the  final  rolls  of  said 
tribe  are  complete." 

It  is  provided  in  the  act  of  June  30,  1919,  (41 
5tat.  3,  9)  as  follows: 

That  the  Secretary  of  the  Interior  is  hereby 
.   authorized  wherever  in  his  discretion  such  ac- 
,   tion  would  be  for  the  best  interest  of  the  In- 
dians, to  cause  a  final  roll  to  be  made  of  the 
I  membership   of  any   Indian    tribe;    such   rolls 
shall  contain  the  ages  and  quantum  of  Indian 
blood,  when  approved  by  the  said  Secretary 


are  hereby  declared  to  constitute  the  legal 
membership  of  the  restrictive  tribes  for  the 
purpose  of  segregating  the  tribal  funds  as  pro- 
vided in  section  28  of  the  Indian  Appropria- 
tion Act  approved  May  25,  1918  (Fortieth 
Statutes  at  Large,  pages  591  and  592) .,  and 
shall  be  conclusive  both  as  to  ages  and  quan- 
tum of  Indian  blood." 

Under  the  foregoing  legislation  and  for  the  pur- 
pose contemplated  therein  a  "final"  roll  of  the 
Flathead  Indians  was  prepared,  and  it  was  ap- 
proved January  22,  1920.  After  this  approval  the 
Superintendent  reported  to  the  Indian  Office  that 
several  children  apparently  entitled  to  enrollment 
had,  for  various  reasons,  been  omitted  from  the 
roll.  That  office  referred  the  matter  to  the  Depart- 
ment, which  stated,  among  other  things:  "It  was 
undoubtedly  intended  by  the  act  of  June  30,  1919, 
and  by  the  approval  of  January  22,  1920,  that  the 
membership  roll  of  the  tribe  should  be  a  final  roll 
in  fact  as  well  as  in  name.  It  is  also  clear  that  by 
subsequently  permitting  additions  to  the  roll  its 
finality  would  not  only  be  disturbed  but  also  the 
pro  rata  distribution  of  the  tribal  funds." 

The  Department  subsequently  recommended  leg- 
islation by  Congress  in  the  premises,  resulting  in 
the  passage  of  the  act  of  May  31,  1924  (43  Stat. 
246)  ,  which  provide  for  the  addiction  of  the  names 
of  certain  persons  to  the  final  roll  of  the  Flathead 
Indians  as  follows: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby  authorized  to  add  to  the  final  roll 
of  the  Indians  of  the  (Jocke)  Flathead  Indian 
Reservation,  Montana,  approved  January  22, 
1920  under  the  Act  of  May  25,  1918  (Fortieth 
Statutes,  page  591) ,  and  the  Act  of  June  30, 
1919  (Forty-first  Statutes,  page  9)  ,  the  names 
of  the  following  persons,  descendants  of  the 
Confederated  Flathead  Tribes  of  Indians: 
*   *   *   Harry  Leon   Beauchaine  *   *   *". 

"The  Secretary  of  the  Interior  is  also  au- 
thorized to  pay  to  each  of  the  persons  named 
a  sum  equal  to  that  heretofore  paid  per  capita 
to  those  whose  names  were  on  the  approved 
roll,  such  payments  to  be  made  from  any  tribal 
funds  in  the  Treasury  to  the  credit  of  the  Flat- 
head Indians." 

In  view  of  this  act  the  name  of  Harry  Leon 
Beauchaine  was  placed  on  the  final  roll  of  the 
tribe,  it  appearing  from  the  records  of  the  Indian 
Office  at  the  time  that  he  was  entitled  to  enroll- 
ment. Not  only  was  he  enrolled  for  a  per  capita 
payment  from  the  tribal  funds  but  he  was  also 
allotted  a  tract  of  land  on  the  Flathead  Reserva- 
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tion  under  the  act  of  February  25,  1920  (41  Stat. 
452) ,  and  both  trust  and  restricted  fee  patents  were 
issued  covering  his  allotment.  He  was  enrolled  as 
the  son  of  Joseph  Beauchaine  and  his  wife,  Lillian, 
the  former  being  enrolled  and  allotted  on  the  Flat- 
head Reservation  and  the  latter  on  the  Coeur 
d'AIene  Reservation,  Idaho. 

It  now  appears  that  Harry  Leon  Beauchane  is 
not  entitled  to  any  rights  whatever  on  the  Flathead 
Reservation.  He  is  not  the  son  of  Joseph  Beau- 
chaine, but  of  one  Roy  Kirkpatrick,  a  white  man 
and  the  former  husband  of  Lillian  Beauchaine.  He 
was  already  enrolled  at  the  Coeur  d'AIene  Reserva- 
tion as  John  Kirkpatrick  and  was  so  enrolled  by 
his  mother.  However,  upon  his  enrollment  and 
allotment  on  the  Flathead  Reservation,  instruc- 
tions were  issued  by  the  Indian  Office  to  the  Super- 
intendent to  drop  his  name  from  the  Coeur  d'AIene 
rolls. 

The  act  of  May  31,  1924,  specifies  the  persons 
whose  names  were  to  be  added  to  the  roll  in  ques- 
tion as  "descendants  of  the  Confederated  Flathead 
Tribes  of  Indians".  The  mother  of  Harry  Leon 
Beauchaine  is  enrolled  on  the  Coeur  d'AIene  Res- 
ervation and  is  said  to  be  of  Spokane  stock.  Joseph 
Beauchaine,  enrolled  at  Flathead,  is  not  the  father 
of  Harry,  as  originally  reported;  consequently,  the 
latter  is  not  of  the  blood  of  either  of  the  tribes  on 
the  Flathead  Reservation. 

The  specific  question  presented  for  opinion  is  as 
to  whether,  in  view  of  the  provisions  of  the  act  of 
May  31,  1924,  "the  name  of  Harry  Leon  Beau- 
chaine may  be  withheld  from  the  Flathead  final 
roll  and  payment  of  his  claim  for  per  capita  tribal 
shares  denied;  or  whether  the  act  last  mentioned 
should  be  considered  mandatory,  directing  the  en- 
rollment of  all  persons  named  therein". 

The  last  question  need  only  be  answered  in  con- 
nection with  the  matter  of  withholding  per  capita 
payments,  as  it  is  academic  rather  than  practical  in 
so  far  as  enrollment  is  concerned.  Whether  it  was 
mandatory  upon  the  Department  to  enroll  Beau- 
chaine is  not  now  to  be  decided,  because,  manda- 
tory or  permissive,  whatever  the  act  may  be,  the 
fact  is  that  he  was  actually  enrolled.  He  has  been 
placed  upon  the  final  roll  and  there  can  be  no 
question  that  there  was  due  authority  of  law  to 
place  him  there.  But  as  to  withholding  his  share  of 
tribal  payments  a  different  question  is  presented 
because  the  payment  not  having  been  made  it  is  a 
matter  still  within  the  control  of  the  Department 
unless  the  act  of  May  31,  1924,  authorizing  such 
payment  is  mandatory. 

In  the  case  of  Martin  Wolfe  (49  L.D.  625) ,  the 
Department  had  under  consideration  legislation 
which    "authorized"    the    Secretary    to    do    certain 


things  and  in  which  it  was  said:  "In  its  ordinary 
meaning  'authorized'  is  permissive  in  character,  not 
imperative,  and  has  only  been  held  to  be  manda- 
tory in  the  construtcion  of  public  statutes  when  a 
certain  condition  exists".  In  that  connection  the 
following  was  quoted  from  Lewis  Sutherland  Stat- 
utory Construction,  construing  "permissive"  words 
of  almost  identical  meaning  with  "authority": 

"But  there  may  be  something  in  the  nature 
of  the  thing  empowered  to  be  done,  something 
in  the  object  for  which  it  is  to  be  clone,  some- 
thing in  the  conditions  under  which  it  is  to  be 
done,  something  in  the  title  of  the  person  or 
persons  for  whose  benefit  the  power  is  to  be 
exercised,  which  may  couple  the  power  with  a 
duty,  and  make  it  the-  duty  of  the  person  in 
whom  the  power  is  reposed  to  exercise  that 
power  when  called  on  to  do  so." 

So  that  while  the  name  of  Harry  Leon  Beau- 
chaine was  in  fact  placed  upon  the  final  roll  of  the 
Flathead  Tribe,  it  is  obvious  that  if  the  actual  facts 
had  been  known  at  the  time,  this  would  not  have 
been  done.  In  view  of  the  situation,  there  can  be 
no  question  as  to  the  power  of  the  Secretary  to 
withhold  payments  to  him  of  the  per  capita  shares 
of  the  tribal  funds,  and  under  the  circumstances 
it  becomes  his  duty  to  do  so. 

As  hereinbefore  stated,  Harry  Leon  Beauchaine 
was  not  only  enrolled  for  per  capita  payments  but 
was  also  given  an  allotment  of  land  on  which  trust 
and  restricted  fee  patents  were  issued.  It  will  be 
necessary  to  ask  authority  of  Congress  to  cancel 
these  patents.  Under  the  act  of  April  23,  1904  (33 
Stat.  297)  the  Secretary  is  authorized  to  cancel  trust 
patents  in  specified  instances  but  not  in  a  case  of 
this  kind.  He  may,  however,  under  the  provisions 
of  that  act,  apply  to  Congress  for  authority  to  can- 
cel the  trust  patent  in  question.  By  the  act  of 
March  3,  1925  (Public  No.  349)  ,  the  Secretary  is 
authorized  to  cancel  restricted  fee  patents  covering 
allotted  lands  of  the  Winnebago  Indian  Reserva- 
tion in  Nebraska.  In  view  of  this  legislation  au- 
thority may  very  properly  be  asked  of  Congress  to 
cancel  the  restricted  fee  patent  issued  in  the  present 
case.  As  authority  must  be  obtained  to  cancel  these 
patents,  Congress  may  very  well  be  requested  at 
the  same  time  for  authority  to  strike  the  name  of 
Harry  Leon  Beauchaine  from  the  final  roll  of  the 
Indians  of  the  Flathead  Reservation. 

Edward   Wright, 

Acting  Solicitor. 
Approved:  April  24,  1925. 
John  H.  Edwards,  Assistant  Secretary. 
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May  12,  1925. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  question  submitted  for  my  opinion  thereon, 
at  the  instance  of  the  Commissioner  of  Indian  Af- 
fairs, is  as  to  the  extent  to  which  the  right  to  use 
the  waters  of  certain  creeks  should  be  asserted  for 
the  benefit  of  the  Blackfeet  Indians. 

It  appears  that,  independent  of  the  State  laws, 
these  Indians  collectively  hold  the  dominant  right 
to  the  use  of  so  much  of  the  waters  of  these  creeks 
as  would  be  reasonably  necessary  to  the  irrigation 
of  the  arid  area  of  their  lands,  and  that  all  the 
waters  thereof  not  so  needed  are  subject  to  appro- 
priation by  other  persons  under  the  laws  of  Mon- 
tana. Appropriation  of  these  waters  is  now  being 
claimed  by  the  Toole  County  and  the  Cut  Bank 
irrigation  districts. 

For  the  purpose  of  effecting  an  amicable  adjust- 
ment of  the  adverse  claims  thus  arising,  Congress 
passed  the  act  of  February  26,  1923  (42  Stat.  1289)  , 
which  authorized  the  Secretary  of  the  Interior  to 
enter  into  an  agreement  with  the  districts  "to  fix 
the  extent  of  the  prior  right  of  the  Indians  residing, 
and  entitled  to  reside  on  the  Blackfeet  Indian 
Reservation,  collectively,  to  the  waters'  mentioned. 

The  extent  to  which  the  Indians  are  entitled  to 
this  water,  is,  of  course,  to  be  controlled  by  the 
character  and  area  of  those  parts  of  their  lands  on 
which  it  could  be  beneficially  used  for  irrigation, 
and  after  the  making  and  completion  of  the  neces- 
sary investigations  and  estimates  it  was  reported 
that  that  area,  including  scattered  tracts,  embraced 
119,550  acres  and  would  require  an  annual  diver- 
sion of  284,300  acre-feet. 

After  a  report  of  these  estimates  had  received 
departmental  approval,  representatives  of  one  of 
the  districts  mentioned  questioned  its  correctness 
on  the  ground  that  the  duty  of  water  is  placed 
too  high,  and  for  the  further  reason  that  the  In- 
dians are  not  now  capable  of  profitably  irrigating 
certain  lands  which  embrace  40,000  acres,  because 
of  the  character  of  the  lands. 

It  was  stated  in  the  Indian  Office  letter  request- 
ing my  opinion  that: 

"The  question,  therefore,  is  whether  or  not 
the  Act  of  February  26,  1923,  permits  of  a  con- 
struction of  the  nature  contended  for  by  the 
Toole  County  representatives,  which  is  to  the 


effect  that  only  those  lands  should  be  included 
in  the  irrigable  area  which  the  Indians  may  ir- 
rigate or  whether  or  not  there  should  be  in- 
cluded, as  has  been  contended  by  this  Bureau, 
all  the  lands  actually  susceptible  of  irrigation. 
The  Toole  County  representatives  take  the  po- 
sition that  this  40,000  acres  may  be  feasible  of 
irrigation  by  a  white  man  but  that  the  Indians 
are  not  educated  to  the  point  where  they  will 
irrigate  same.  The  position  assumed  by  the 
Bureau  is  that  the  Act  contemplated  the  fixing 
for  all  times  the  ultimate  irrigation  needs  of 
the  Indians". 

I  fail  to  find  anything  in  the  statute  mentioned 
which  furnishes  an  answer  to  the  question  submit- 
ted. While  that  act  recognizes  the  prior  right  of  the 
Indians,  it  makes  no  reference  whatever  to  the 
extent  of  that  right.  The  prior  right  of  these  In- 
dians to  the  use  of  this  water  was  not  conferred  but 
merely  recognized  by  that  act.  That  right  had  its 
origin  in  the  treaty  ratified  by  the  act  of  May  1, 
1888  (25  Stat.  113) ,  under  which  the  Blackfeet  In- 
dians and  Indians  on  other  similar  reservations  ac- 
quired the  right  to  lands  themselves.  The  lands 
now  held  by  the  Indians  under  that  treaty  were 
formerly  a  part  of  a  very  much  larger  area  which 
they  had  the  right  to  occupy,  an  area  far  in  ex- 
cess of  their  needs,  which  was  reduced  by  the  treaty 
mentioned.  The  act  ratifying  the  treaty  provided 
for  the  allotment  of  lands  in  the  reduced  area  in 
severalty  to  individual  Indians  in  order  to  help 
them,  as  they  declared  in  the  treaty,  "to  obtain  the 
means  to  enable  them  to  become  self-supporting  as 
a  pastoral  and  agricultural  people,  and  to  educate 
their  children  in  the  paths  of  civilization". 

The  courts  have  twice  interpreted  that  act  of 
1888  and  the  treaty  in  so  far  as  they  concern  the 
rights  of  the  Indians  to  the  use  of  water,  once  in 
Mintern  v.  United  States  (207  U.S.  564)  ,  and 
again  in  Conrad  Investment  Company  v.  United 
States  (161  Fed.  829) .  In  each  of  these  cases  it  was 
held  that  inasmuch  as  the  treaty  was  entered  into 
before  the  admission  of  the  Territory  of  Montana 
into  the  Union,  Congress  had  the  power  to  reserve, 
and  did  reserve  the  waters  in  this  and  a  similar 
reservation  for  the  use  of  the  Indians  for  irrigation 
purposes,  and  thus  exempted  such  waters  from  the 
operation  of  the  State  laws  later  enacted  to  control 
the  appropriation  of  waters. 

In  the  Conrad  case  the  court  made  a  declaration 
which  is  helpful  in  the  present  consideration  when 
it  said: 

"What  amount  of  water  will  be  required  for 
these  purposes  may  not  be  determined  with 
absolute  accuracy  at  this  time;  but  the  policy  of 
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the  government  to  reserve  whatever  water  of 
Birch  creek  may  be  reasonably  necessary,  not 
only  for  present  uses,  but  for  future  require- 
ments, is  clearly  within  the  terms  of  the 
treaties  as  construed  by  the  Supreme  Court  in 
the  Winters  Case." 

It  was  natural  and  entirely  reasonable  that  the 
court  should  hold  that  the  prospective  needs  of  the 
Indians  as  well  as  their  present  needs  should  con- 
trol in  determining  the  amount  of  water  to  which 
the  Indians  were  entitled.  Congress  recognizes  the 
fact  that  the  needs  for  water  by  those  untutored 
aborigines  who  were  then  inclined  and  desired  to 
change  themselves  into  "a  pastoral  and  agricul- 
tural people"  would  grow  larger  as  time  went  on 
and  they  developed  and  took  on  greater  ability  as 
agriculturalists;  and  it  will  not  do  now  to  say  that 
they  are  not  entitled  to  water  for  the  irrigation  of 
the  40,000  acres  referred  to  because  they  have  not 
yet  reached  the  point  in  their  development  where 
they  can  use  that  water  as  profitably  as  a  white 
man  could  use  it. 

If  the  amount  of  water  to  be  allowed  to  these 
Indians  now  could  be  hereafter  increased  from  time 
to  time  as  their  ability  to  use  it  grew  larger,  there 
might  be  force  in  the  contention  that  the  40,000 
acres  should  be  left  out  of  the  present  considera- 
tion, but  both  their  present  and  their  prospective 
needs  must  be  protected  by  the  agreement,  because 
it  is  evident  that  Congress  intended  that  the  agree- 
ment should  be  a  final  determination  of  the  entire 
rights  of  the  Indians  and  that  therefore  there  could 
be  no  future  adjustments  notwithstanding  the  fact 
that  changed  conditions  may  hereafter  call  loudly 
for  the  use  of  additional  water  by  the  Indians. 
In  conclusion  I  am  constrained  to  inform  you  that 
in  my  opinion  the  amount  of  water  set  apart  for 
the  Indians  should  be  such  as  would  reasonably 
enable  them  either  now  or  hereafter  to  reclaim 
and  successfully  to  cultivate  the  entire  irrigable 
area  of  their  lands. 

C.  Edward  Wright, 

Acting  Solicitor. 
Approved:  May  12,  1925. 
John  H.  Edwards,  Assistant  Secretary. 

Disposition  of  Allotment 
Funds— Osage 


M-17687 


December  19,  1925. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At   the   suggestion   of  the  Commissioner  of  In- 
dian Affairs  my  opinion  has  been  requested  as  to 


the  disposition  to  be  made  of  some  $4,970.95,  the 
property  of  Mrs.  Blanche  Stroud,  Osage  allottee 
No.  1394,  under  circumstances  arising  as  follows: 

Pursuant  to  the  Osage  allotment  act  of  June  28, 
1906  (34  Stat.  389) ,  the  land  and  moneys  belonging 
to  this  tribe  were  divided  equally  among  the  tribal 
members  according  to  a  final  roll  of  the  tribe  pre- 
pared in  accordance  with  the  terms  of  that  act. 
Such  final  roll  contains  the  names  of  some  2,229 
members,  each  of  whom  received  in  allotment  160 
acres  of  land  designated  as  a  "homestead"  and  ap- 
proximately 400  acres  commonly  referred  to  as 
"surplus."  Varying  restrictions  as  to  alienation, 
taxation,  etc.,  were  imposed  against  each  class  of 
land  in  the  hands  of  these  allottees,  but  under  sec- 
tion 3  of  the  act,  the  oil,  gas,  coal,  and  other  min- 
erals under  the  lands  so  allotted  did  not  pass  to  the 
individual  allottees,  but  were  to  remain  the  com- 
mon property  of  the  tribe  for  a  period  of  25  years 
from  April  8,  1906,  subject  to  lease  in  the  meantime 
by  the  tribal  council  for  the  benefit  of  the  tribe  at 
large  under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Interior  might  prescribe.  This  period 
of  communal  ownership  of  the  underlying  mineral 
deposits  has  since  been  extended  to  April  7,  1946, 
but  nothing  material  here  turns  on  that.  The  rents 
and  royalties  derived  from  tribal  leases  covering 
these  mineral  deposits,  together  with  the  funds 
from  certain  other  sources,  were  directed  to  be  dis- 
tributed per  capita,  in  quarterly  installments  tof 
the  enrolled  members  of  this  tribe  (section  4)  and 
by  a  provision  in  section  2,  subsection  7,  the  Sec- 
retary of  the  Interior  was  authorized  to  issue  to  the 
members  of  this  tribe  found  to  be  capable  of  man- 
aging their  own  affairs,  a  "certificate  of  compe- 
tency", whereupon  all  restrictions  as  to  alienation, 
taxation,  etc.,  of  the  lands  allotted  to  such  mem- 
bers, except  the  homestead,  were  removed.  Pur- 
suant to  the  authority  just  mentioned  on  January 
17,  1910,  a  certificate  of  competency  was  duly  is- 
sued to  Mrs.  Stroud.  She  being  of  but  one-eighth 
Indian  blood,  such  restrictions  as  may  have  re- 
mained even  against  her  homestead  lands  were  re- 
moved by  section  3  of  the  act  of  March  3,  1921  (41 
Stat.    1249). 

The  income  flowing  to  the  Osage  Tribe  from 
loyalties  on  oil  and  gas  deposits  underlying  that 
reservation  increased  to  such  an  extent  that  for  a 
number  of  years  last  past  the  net  income  accruing 
to  each  member  of  the  tribe  has  averaged  around 
|10,000  per  annum.  In  this  connection  it  is  to  be 
remembered  that  prior  to  distribution  the  income 
from  such  sources  is  tribal  rather  than  individual. 
That  is,  a  member  on  whose  allotted  lands  no  oil 
and  gas  wells  are  located  receives  exactly  the  same 
share  as  the  member  on  whose  lands  the  most  pro- 
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ductive  wells  may  be  located.  Under  the  earlier 
legislation  referred  to,  this  income  was  distributable 
in  quarterly  installments  to  enrolled  members  of 
the  tribe,  the  shares  due  minors  being  paid  to  their 
parents  with  certain  exceptions  not  here  material: 
Work  v.  Mosier  (261  U.S.  352) .  This  led  to  such 
gross  extravagance  that  Congress  decided  to  make 
a  change  and  by  the  act  of  March  3,  1921,  supra, 
directed: 

Sec.  4.  That  from  and  after  the  passage  of 
this  Act  the  Secretary  of  the  Interior  shall  cause 
to  be  paid  at  the  end  of  each  fiscal  quarter  to 
each  adult  member  of  the  Osage  Tribe  having 
a  certificate  of  competency  his  or  her  pro  rata 
share,  either  as  a  member  of  the  tribe  or  heir  of 
a  deceased  member,  of  the  interest  on  trust 
funds,  the  bonus  received  from  the  sale  of 
leases,  and  the  royalties  received  during  the 
previous  fiscal  quarter,  and  so  long  as  the  in- 
come is  sufficient  to  pay  to  the  adult  members 
of  said  tribe  not  havng  a  certificate  of  compe- 
tency $1,000  quarterly.  *   *   * 

Of  like  import,  in  so  far  as  competent  members 
I  of  this  tribe  are  concerned,  is  the  opening  sentence 
;  of  section   1  of  the  act  of  February  27,   1925    (43 
Stat.  1008) ,  which  reads: 

|  That  the  Secretary  of  the  Interior  shall 
cause  to  be  paid  at  the  end  of  each  fiscal  quar- 
ter to  each  adult  member  of  the  Osage  Tribe 
of  Indians  in  Oklahoma  having  a  certificate  of 
competency,  his  or  her  pro  rata  share,  either 
as  a  member  of  the  tribe  or  heir  or  devisee  of 
a  deceased  member,  of  the  interest  on  trust 
funds,  the  bonus  received  from  the  sale  of  oil 
or  gas  leases,  the  royalties  therefrom,  and  any 
other  moneys  due  such  Indian  received  during 
each  fiscal  quarter,  including  all  moneys  re- 
ceived prior  to  the  passage  of  this  Act  and  re- 
maining unpaid. 

In  both  instances,  it  will  be  observed  the  legisla- 
tive direction  with  respect  to  competent  members 
of  this  tribe  is  clear  and  unambiguous;  to  wit,  the 
Secretary  "shall  cause  to  be  paid."  In  the  absence 
of  some  controlling  reason  to  the  contrary  therefor, 
nothing  would  remain  for  administrative  officers 
of  the  Government  to  do  but  perform  the  purely 
ministerial  duty  directed  by  the  statute:  i.e.  to  pay 
or  "cause  to  be  paid:"  Work  v.  Lynn  (266  U.S. 
162) .  In  other  words,  the  matter  is  not  one  calling 
for  the  exercise  of  administrative  discretion. 

Under  date  of  January  9,  1925,  however,  the  Col- 
lector of  Internal  Revenue  for  the  first  district  of 


Texas,  within  which  district  Mrs.  Stroud  for  a 
member  of  years  past  has  resided,  caused  to  be 
served  on  the  Superintendent  of  the  Osage  Agency, 
at  Pawhuska,  Oklahoma,  through  whose  hands  dis- 
bursements to  members  of  the  Osage  tribe  are 
made,  a  "notice  of  levy  on  bank  deposits."  This 
was  accompanied  by  a  "notice  of  tax  lien  under 
Internal  Revenue  laws,"  covering  certain  income 
taxes  alleged  to  be  due  from  Mrs.  Stroud  for  the 
years  1920  and  1921,  such  notices  having  been  filed 
pursuant  to  section  3186  of  the  Revised  Statutes  as 
amended  by  the  act  of  March  4,  1913  (37  Stat. 
1016) ,  which  reads: 

If  any  person  liable  to  pay  any  tax  neglects 
or  refuses  to  pay  the  same  after  demand,  the 
amount  shall  be  a  lien  in  favor  of  the  United 
States  from  the  time  when  the  assessment  list 
was  received  by  the  collector,  except  when 
otherwise  provided,  until  paid,  with  the  in- 
terest, penalties,  and  costs  that  may  accrue  in 
addition  thereto  upon  all  property  and  rights 
to  property  belonging  to  such  person:  Pro- 
vided, however,  That  such  lien  shall  not  be 
valid  as  against  any  mortgagee,  purchaser,  or 
judgment  creditor  until  notice  of  such  lien 
shall  be  filed  by  the  collector  in  the  office  of 
the  clerk  of  the  district  court  of  the  district 
within  which  the  property  subject  to  such  lien 
is  situated:  Provided,  further,  Whenever  any 
State  by  appropriate  legislation  authorizes  the 
filing  of  such  notice  in  the  office  of  the  registrar 
or  recorder  of  deeds  of  the  counties  of  that 
State,  or  in  the  State  of  Louisiana  in  the  par- 
ishes thereof,  then  such  lien  shall  not  be  valid 
in  that  State  as  against  any  mortgagee,  pur- 
chaser, or  judgment  creditor,  until  such  notice 
shall  be  filed  in  the  office  of  the  registrar  or 
recorder  of  deeds  of  the  county  or  counties,  or 
parish  or  parishes  in  the  State  of  Louisiana, 
within  which  the  property  subject  to  the  lien  is 
situated. 

Copies  of  notice  of  such  lien  appear  to  have  been 
filed  also  with  the  clerk  of  the  Federal  Court  for 
the  western  district  of  Oklahoma  and  the  clerk  of 
the  County  Court  of  Boxer  County,  Texas,  as  re- 
quired by  the  statute.  On  bringing  this  matter  to 
the  attention  of  the  Commissioner  of  Indian  Af- 
fairs, the  Superintendent  at  Osage  was  directed  to 
withhold  from  Mrs.  Stroud  the  sum  herein  first 
above  mentioned  and  she  is  now  here,  by  brief  of 
her  attorneys,  demanding  payment  of  the  funds  so 
withheld.  Considerable  controversy  seems  to  exist 
between  the  taxpayer  and  the  collector  as  to  the 
taxes  in  dispute,  Mrs.  Stroud  insisting  that  all  taxes 
due  from  her  have  been  paid  and  that  the  sum  now 
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demanded  represents  unpaid  taxes  assessed  against 
her  husband,  Sam  W.  Stroud,  a  white  man  and  a 
nonmember  of  the  Osage  Tribe.  This  seems  to  be 
borne  out  in  large  measure  by  a  letter  from  the 
tax  collector  to  the  special  disbursing  agent  at  the 
Osage  Agency  under  date  of  August  17,  1925, 
wherein  it  was  said: 

In  reply,  you  are  advised  that  the  tax  lia- 
bility for  the  years  in  question  was  assessed 
from  an  investigation  of  the  operations  of  Mr. 
Stroud  in  connection  with  the  promotion  of 
certain  stock  in  the  Stroud  Motor  Company 
of  San  Antonio,  Texas.  It  developed  from  this 
investigation  that  Mr.  Stroud  and  his  partner, 
Mr.  Geo.  McDowell  had  received  large  sums 
of  money  from  the  promotion  and  sale  of  this 
stock  for  which  they  had  not  accounted  to  this 
Bureau  in  their  income  tax  return. 

As  husband  and  wife  are  permitted  to  file 
community  returns  in  Texas,  both  Mr.  and 
Mrs.  Stroud  executed  delinquent  returns  and 
acknowledged  their  liability.  The  returns  in 
question  showed  a  like  amount  of  tax  due  by 
both  husband  and  wife.  There  is  still  due  by 
the  husband  Sam  W.  Stroud,  the  amount  of 
$1,812.95  plus  5  per  cent  $90.65  and  interest  at 
the  rate  of  one  per  cent  per  month  from  De- 
cember 16th,  1922.  This  item  was  not  included 
in  the  claim  filed  with  your  Department. 
[Italics  supplied.] 

Even  in  those  States,  however,  where  the  law  of 
community  property  prevails,  the  separate  estate  of 
the  wife  is  not  liable  for  the  debts  of  her  husband: 
C.  J.  115—116.  The  courts  of  Texas  have  so  held: 
Red  River  National  Bank  v.  Ferguson  (206  S.W. 
923),  Arnold  v.  Leonard  (273  S.W.  799)  .  Com- 
munity property,  of  course,  is  understood  to  mean 
that  property  acquired  after  coverture  by  the  joint 
efforts  of  a  husband  and  wife.  Under  no  construc- 
tion of  that  term  can  it  be  said  that  the  income 
flowing  to  Mrs.  Stroud  as  an  enrolled  member  of 
the  Osage  Tribe  is  community  property  belonging 
jointly  to  herself  and  husband. 

In  view  of  the  mandatory  provisions  of  the  acts 
of  March  3,  1921,  and  February  27,  1925,  supra, 
with  respect  to  payments  to  competent  members  of 
the  Osage  Tribe,  I  am  of  the  opinion  that  the  funds 
here  in  question  should  be  paid  to  Mrs.  Stroud. 

John  P.  McDowell, 

Acting  Solicitor. 
Approved:  December  19,  1925. 
John  H.  Edwards,  Assistant  Secretary. 


Taxation— Reservation 

M-17187  January  20,  1926. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  whether  the 
income  of  Tom  Pavatea,  an  Indian  of  the  Hopi 
Tribe,  Arizona,  and  other  Indians  in  a  like  situa- 
tion, is  subject  to  an  income  tax  under  our  Internal 
Revenue  laws. 

The  amount  in  question,  asserted  to  be  due  by 
the  Internal  Revenue  Bureau,  aggregates  $367.50, 
being  $294  in  taxes  for  the  years  1918,  1919  and 
1920,  and  $73.50  in  penalties  assessed  against  this 
Indian  for  failure  to  file  returns  for  the  years  men- 
tioned and  subsequent  years. 

The  Indians  of  the  Hopi  Reservation  are  unallot- 
ted tribal  Indians  in  the  fullest  sense  of  that  term. 
They  occupy  a  reservation  approximating  2,500,000 
acres  in  Northern  Arizona,  set  apart  in  1882  for  the 
use  and  benefit  of  these  Indians  in  common.  This 
reservation  lies  adjacent  to  and  almost  surrounded 
by  the  Navajo  Reservation,  also  unallotted,  contain- 
ing in  round  numbers  some  1,200,000  additional 
acres.  The  vast  domain  occupied  by  these  Indians 
is  largely  arid,  or  at  best  semiarid,  being  valuable 
mainly  for  grazing  purposes.  Extensive  areas 
therein  are  of  but  scant  value  even  for  that  pur- 
pose. Essentially  the  Indians  of  these  tribes  are 
herdsmen  rather  than  agriculturists,  the  conditions 
surrounding  their  habitat  of  necessity  forcing  them 
to  be  so.  Dependent  chiefly  on  sheep,  goats  and 
cattle  for  a  means  of  livelihood,  the  Indians  of  these 
two  tribes,  exceeding  some  30,000  in  number,  afford 
possibly  the  best  remaining  illustration  of  the  old 
tribal  Indian  as  yet  but  lightly  touched  by  the  hand 
of  civilized  man.  Tom  Pavatea  is  a  full-blood,  re- 
ported as  "never  having  been  away  to  school",  re- 
siding at  Polacca,  in  the  heart  of  the  Hopi  Reser- 
vation; uneducated,  unable  to  read  or  write,  and 
with  such  a  scant  knowledge  of  the  English  lan- 
guage as  to  be  almost  unable  to  speak  it  intelli- 
gently. In  addition  to  some  interests  in  sheep  and 
cattle  raised  on  the  reservation  he  conducts  a  small 
trading  post  among  his  fellow  tribesmen  at  Polacca. 
His  income,  here  sought  to  be  taxed,  is  derived 
mainly  from  these  sources,  augmented  in  part  by  a 
stage  line  conducting  tourists  over  the  Hopi  Res- 
ervation and  the  adjacent  Navajo  country.  He 
keeps  no  books  or  records  of  his  financial  transac- 
tions; in  fact,  personally  he  is  unable  so  to  do. 

From  the  inception  of  sovereignty  by  this  coun- 
try the  Indians  have  ever  been  treated  as  wards  of 
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the  Nation,  entitled  to  its  protection  and  support, 
dependent  upon  it,  during  earlier  times  at  least,  for 
their  daily  food,  and  wholly  dependent  on  the  leg- 
islative powers  of  Congress  for  their  political  and 
civil  rights.  Cherokee  Nation  v.  Georgia  (5  Pet.  1)  ; 
United  States  v.  Kagama  (118  U.S.  383);  United 
States  v.  Rickert  (188  U.S.  437)  ;  United  States  v. 
Sandoval  (231  U.S.  45)  .  According  to  a  similar 
rule  legislation  affecting  the  Indians  is  to  be  con- 
strued in  their  favor  (215  U.S.  279),  and  an  inten- 
tion to  make  a  radical  departure  is  not  lightly  to 
be  inferred  (241  U.S.  599) .  It  has  even  been  held 
that  legislation  of  a  general  nature  or  of  prima 
facie  general  application  does  not  extend  to  the 
Indians  in  the  absence  of  some  clear  intent  to  in- 
clude them;  109  U.S.  571;  112  U.S.  99-100;  241  U.S. 
605,  606.  "The  Indian  has  always  been  the  object 
of  special  legislation.  Never  has  it  been  the  practice 
to  legislate  for  him  generally  along  with  the  rest 
of  the  people";  (34  Op.  Atty.  Gen.  444) .  In  Choate 
v.  Trapp  (224  U.S.  665-675) ,  the  Supreme  Court 
said: 

*  *  *  In  the  Government's  dealings  with 
the  Indians  the  rule  is  exactly  the  contrary. 
The  construction,  instead  of  being  strict,  is 
liberal;  doubtful  expressions,  instead  of  being 
resolved  in  favor  of  the  United  States,  are  to 
be  resolved  in  favor  of  a  weak  and  defenseless 
people,  who  are  wards  of  the  nation,  and  de- 
pendent wholly  upon  its  protection  and  good 
faith.  This  rule  of  construction  has  been  rec- 
ognized, without  exception,  for  more  than  a 
hundred  years  and  has  been  applied  in  tax 
cases. 

Even  as  to  income  taxpayers  other  than  Indians 
the  same  court  has  also  held  that  doubts  must  be 
resolved  in  favor  of  the  taxpayer  rather  than  in 
favor  of  the  Government:  Gould  v.  Gould  (245 
U.S.  151);  United  States  v.  Merriam  (263  U.S. 
179) .  From  the  former  case  we  read  (p.  153)  : 

In  the  interpretation  of  statutes  levying  taxes 
it  is  the  established  practice  not  to  extend  the 
provisions  by  implication  beyond  clear  import 
of  the  langauge  used,  or  to  enlarge  their  oper- 
ation so  as  to  embrace  matters  not  specifically 
pointed  out. 

When  we  come  to  examine  our  Internal  Revenue 
acts  of  September  8,  1916  (39  Stat.  756)  ;  February 
24,  1919  (40  Stat.  1057)  ;  November  3,  1921  (42 
Stat.  227) ,  and  June  2,  1924  (43  Stat.  253) ,  they 
are  wholly  silent  as  to  the  Indians  or  the  income 
derived  by  the  Indians  from  restricted  or  govern- 
mentally  controlled  sources.  The  hearings  on  these 


bills  disclose  no  reference  to  the  Indians  or  any 
understanding  that  in  framing  these  statutes  Con- 
gress had  in  mind  the  imposition  of  a  tax  on  these 
dependent  wards  of  the  Nation. 

The  Attorney  General  has  had  occasion  recently 
to  consider  the  applicability  or  rather  the  nonap- 
plicability  of  our  Internal  Revenue  laws  to  the 
Indians  (34  Op.  Atty.  Gen.  275;  id.  303;  id.  439)  ; 
also  an  opinion  dated  November  11,  1925,  relating 
to  the  Kaw  Indians  in  Oklahoma,  not  yet  reported. 
In  each  of  these  it  was  held  that  the  statutes  men- 
tioned do  not  apply  to  the  incomes  flowing  to  re- 
stricted Indian  allottees  from  their  restricted  prop- 
erty or  from  sources  controlled  for  their  benefit  by 
the  Government.  It  was  also  held  (34  Op.  Atty. 
Gen.  303,  306) ,  that  an  Indian's  claim  for  refund 
for  such  taxes  erroneously  paid  or  collected  is  not 
barred  by  the  statutes  of  limitation  or  lapse  of  time 
within  which  such  claims  are  required  by  law  to 
be  filed.  The  situation  here  is  possibly  best  summed 
up  in  the  Attorney  General's  opinion  of  March  20, 
1925,  wherein,  after  citing  the  Internal  Revenue 
acts  referred  to,  it  was  said   (p.  445)  : 

No  specific  reference,  however,  is  made  in 
these  Acts  to  Indians  and  their  property.  We 
have  seen  that  none  of  the  treaties  or  stat- 
utes dealing  with  the  Quiapaw  Indians  con- 
tains any  provisions  subjecting  their  lands  to 
State  or  Federal  taxation.  On  the  contrary  by 
the  Quapaw  Allotment  Act  Congress,  instead 
of  providing  a  way  to  compel  the  Indians  to 
contribute  out  of  their  property  to  the  support 
of  the  Federal  Government,  immediately  con- 
cerned itself  with  a  provision  of  law  securing 
to  them  the  continued  possession  and  enjoy- 
ment of  their  lands  by  making  the  same  in- 
alienable. In  order  to  make  this  restriction 
against  alienation  properly  effective,  it  would 
seem  that  inalienability  and  nontaxability 
should  go  hand  in  hand,  at  least  until  Con- 
gress clearly  provides  otherwise.  At  any  rate, 
I  am  unable,  by  implication,  to  impute  to  Con- 
gress under  the  broad  langauge  of  our  Internal 
Revenue  Acts  an  intent  to  impose  a  tax  for  the 
benefit  of  the  Federal  Government  on  income 
derived  from  the  restricted  property  of  these 
wards  of  the  nation;  property  the  manage- 
ment and  control  of  which  rests  largely  in  the 
hands  of  officers  of  the  Government  charged 
by  law  with  the  responsibility  and  duty  of  pro- 
tecting the  interests  and  welfare  of  these  de- 
pendent people.  In  other  words,  it  is  not  lightly 
to  be  assumed  that  Congress  intended  to  tax 
the  ward  for  the  benefit  of  the  guardian. 

We  are  here  dealing  with  unallotted  tribal  In- 
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dians  residing  on  a  large  "reservation"  set  apart 
for  their  use,  the  legal  title  to  which  rests  not  in 
the  Indians,  either  individually  or  as  a  tribe,  but  in 
the  United  States.  Appropriations  by  Congress  have 
annually  been  used  for  many  years  past  for  the 
protection,  welfare  and  betterment  of  these  and 
other  dependent  Indians  similarly  situated.  Appro- 
priations by  Congress  have  also  been  used  annually 
for  the  education,  civilization  and  support  of  these 
Indians;  all  looking  to  their  civic  advancement. 

The  income  here  in  question  accruing  to  Tom 
Pavatea  was  derived  from  sources  almost  entirely, 
if  not  exclusively,  within  the  reservation  set  apart 
for  the  use  of  the  tribe  of  which  he  is  a  member, 
and  for  the  reasons  herein  given  I  am  of  the  opin- 
ion that  such  income  is  not  taxable  under  existing 
Internal  Revenue  law. 

John  P.  McDowell, 

Acting  Solicitor. 

Approved:  January  20,   1926. 

John  H.  Edwards,  Assistant  Secretary. 


Title  to  Lands 

M-18604  March  6,  1926. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  the  extent 
or  character  of  title  acquired  by  the  Indians  in 
lands  withdrawn  for  their  benefit  by  Executive 
Order. 

The  Solicitor  for  this  Department  had  occasion 
to  deal  somewhat  extensively  with  this  matter  in 
connection  with  the  applicability  of  the  public-land 
leasing  act  of  February  25,  1920  (41  Stat.  437) ,  to 
lands  within  Indian  reservations  created  by  Execu- 
tive order,  and  in  an  opinion  dated  February  12, 
1924,  it  was  held  that  the  title  to  such  lands  rests 
in  the  United  States.  It  was  further  therein  pointed 
out,  however,  that  with  but  few  exceptions  this  was 
equally  true  with  respect  to  unallotted  lands  in 
Indian  reservations  created  by  treaty  or  by  act  of 
Congress.  That  is,  as  to  all  three  classes  of  lands,  or 
the  lands  within  all  three  classes  of  reservations,— 
treaty,  act  of  Congress,  or  Executive  order,— the 
legal  title  is  in  exactly  the  same  place,  to  wit,  the 
United  States.  It  was  there  held  that  the  public-land 
leasing  act  did  not  apply  to  lands  within  Indian 
reservations  created  by  Executive  order  and  on 
submitting   the    matter    to   the   Attorney    General 


those  views  were  upheld  in  an  opinion  by  that  offi- 
cer dated  May  27,  1924  (34  Op.  Atty.  Gen.  181). 
The  conclusions  so  reached  are  amply  fortified  by 
a  long  line  of  court  decisions,  including  the  Su- 
preme Court  of  the  United  States.  From  an  early 
date  the  latter  court  laid  down  the  rule  that  under 
the  doctrine  of  "discovery"  the  fee  to  the  lands  in 
this  country,  in  the  absence  of  an  express  grant 
from  the  sovereign,  was  not  in  its  aborigines  and 
that  the  only  right  or  title  existing  in  them  was 
that  of  use  and  occupancy.  This  doctrine  was  ably 
expounded  by  Chief  Justice  Marshall  of  the  Su- 
preme Court  in  Johnson  v.  Mcintosh  (8  Wheat. 
543)  ,  and  was  again  reiterated  by  the  same  court  in 
Beecher  v.  Wetherby  (95  U.S.  517),  wherein  the 
court  said  (pp.  525—6)  : 

But  the  right  which  the  Indians  held  was 
only  that  of  occupancy.  The  fee  was  in  the 
United  States,  subject  to  that  right,  and  could 
be  transferred  by  them  whenever  they  chose. 
The  grantee,  it  is  true,  would  take  only  the 
naked  fee,  and  could  not  disturb  the  occu- 
pancy of  the  Indians:  that  occupancy  could 
only  be  interfered  with  or  determined  by  the 
United  States.  It  is  to  be  presumed  that  in  this 
matter  the  United  States  would  be  governed  by 
such  considerations  of  justice  as  would  control 
a  Christian  people  in  their  treatment  of  an 
ignorant  and  dependent  race.  Be  that  as  it  may, 
the  propriety  or  justice  of  their  action  towards 
the  Indians  with  respect  to  their  lands  is  a 
question  of  governmental  policy,  and  is  not  a 
matter  open  to  discussion  in  a  controversy  be- 
tween third  parties,  neither  of  whom  derives 
title  from  the  Indians.  The  right  of  the  United 
States  to  dispose  of  the  fee  of  lands  occupied 
by  them  has  always  been  recognized  by  this 
court  from  the  foundation  of  the  government. 

In  both  of  the  decisions  referred  to  it  was  fur- 
ther stated: 

"the  right  of  the  Indians  to  their  occupancy  is 
as  sacred  as  that  of  the  United  States  to  the 
fee,  but  it  is  only  a  right  of  occupancy.  The 
possession,  when  abandoned  by  the  Indians, 
attaches  itself  to  the  fee  without  further  grant." 

During  earlier  times,  at  least,  Congress  accorded 
to  the  Chief  Executive  a  broad  discretion  about 
setting  apart  lands  from  our  public  domain  for 
various  national  purposes,  including  the  protection 
of  the  Indians  (228  U.S.  243) ,  and  the  power  so 
resting  in  the  President  was  never  seriously  ques- 
tioned or  curtailed  until  June  30,  1919,  when  Con- 
gress by  act  of  that  date   (41  Stat.  3-34) ,  provided: 
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That  hereafter  no  public  land  of  the  United 
States  shall  be  withdrawn  by  Executive  Order, 
proclamation,  or  otherwise,  for  or  as  an  In- 
dian reservation  except  by  act  of  Congress. 

That  the  title  to  lands  within  Indian  reservations 
created  by  Executive  order  rests  on  substantially 
the  same  basis  as  lands  within  reservations  created 
by  treaty  or  by  act  of  Congress  is  amply  illustrated 
by  that  holding  of  the  Supreme  Court  in  Spaulding 
v.  Chandler  (160  U.S.  394-402),  wherein  it  was 
said: 

It  has  been  settled  by  repeated  adjudications 
of  this  court  that  the  fee  of  the  lands  in  this 
country  in  the  original  occupation  of  the  In- 
dian tribes  was  from  the  time  of  the  formation 
of  this  government  vested  in  the  United  States. 
The  Indian  title  as  against  the  United  States 
was  merely  a  title  and  right  to  the  perpetual 
occupancy  of  the  land  with  the  privilege  of 
using  it  in  such  mode  as  they  saw  fit  until  such 
right  of  occupation  had  been  surrendered  to 
the  government.  When  Indian  reservations 
were  created,  either  by  treaty  or  executive 
order,  the  Indians  held  the  land  by  the  same 
character  of  title,  to  wit,  the  right  to  possess 
and  occupy  the  lands  for  the  uses  and  purposes 
designated. 

Even  as  to  Indian  treaty  reservations,  however, 
the  same  court  in  Leone  Wolf  v.  Hitchcock  (187 
U.S.  553—565) ,  held  that  the  plenary  power  of  Con- 
gress over  tribal  Indian  property  is  such  that  the 
provisions  of  an  existing  treaty  with  the  Indians 
could  be  abrogated  without  their  consent,  but  that 
presumably  such  action  would  not  be  had  without 
full  considerations  of  justice,  humanity  and  public 
policy.  It  will  be  seen  therefore  that  it  is  largely  a 
question  of  policy  for  Congress  to  determine  and 
this  gave  rise  to  that  further  ruling  by  the  same 
court  in  Blackfeather  v.  United  States  (190  U.S. 
368)  ,  wherein  it  was  held  that  the  moral  obliga- 
tions of  the  government  towards  the  Indians  are 
for  Congress  alone  to  recognize  and  that  the  courts 
can  exercise  only  such  jurisdiction  over  the  sub- 
ject matter  as  Congress  has  or  from  time  to  time 
may  see  fit  to  confer  upon  them. 

Manifestly,  from  the  foregoing,  the  extent  or 
character  of  the  Indian  title  in  lands  withdrawn 
for  their  benefit  by  Executive  order  is  not  easily 
defined  with  particularity.  Admittedly,  the  legal 
title  to  such  lands  is  in  the  United  States.  A  reser- 
vation so  created  is  not  in  the  nature  of  a  private 
grant,  but  is  rather  a  setting  apart  of  designated 
lands  for  a  manifest  public  purpose,  subject  to  such 


further  grant  or  recognition  of  title   as  Congress 
from  time  to  time  may  see  fit  to  accord. 

While  this  disposes  of  the  strictly  legal  aspects 
of  the  situation  generally,  yet  I  am  reluctant  to 
dismiss  it  without  inviting  attention  to  the  further 
fact  that  Executive  orders  withdrawing  lands  for 
Indian  purposes  are  by  no  means  uniform.  For 
instance: 

The  White  House, 

October  20,  1910. 

It  is  hereby  ordered  that  the  following-de- 
scribed lands  in  the  State  of  Arizona,  viz.,  all 
of  sections  1  and  12  in  township  1  north,  range 
4  east  of  the  Gila  and  Salt  River  meridian  be, 
and  the  same  are  hereby,  withdrawn  from  set- 
tlement, entry,  and  sale,  and  set  apart  as  an 
addition  to  the  Salt  River  Indian  Reservation. 
Provided,  That  nothing  herein  shall  affect  any 
existing  valid  rights  of  any  person  to  the  lands 
described. 

The  White  House, 

March  22,  1911. 

It  is  hereby  ordered  that  Executive  order  of 
June  14,  1879,  creating  a  reservation  for  use  of 
the  "Pima  and  Maricopa  Indians,"  be,  and  the 
same  is  hereby,  amended  so  as  to  make  said 
reservation  available  for  use  of  the  Pima  and 
Maricopa  Indians,  and  such  other  Indians  as 
the  Secretary  of  the  Interior  may  see  fit  to  set- 
tle thereon. 

The  White  House, 

November  14,  1901. 

It  is  hereby  ordered  that  the  following-de- 
scribed tract  of  country  in  Arizona,  viz.,  com- 
mencing at  a  point  where  the  south  line  of  the 
Navajo  Indian  Reservation  (addition  of  Jan- 
uary 8,  1900)  intersects  the  Little  Colorado 
River;  thence  due  south  to  the  fifth  standard 
parallel  north;  thence  east  on  said  standard  to 
the  middle  of  the  south  line  of  township  21 
north,  range  15  east;  thence  north  on  the  line 
bisecting  townships  21,  22,  23,  24,  said  range  15 
east,  to  the  south  line  of  the  Moqui  Reserva- 
tion; thence  due  west  to  the  place  of  beginning, 
be,  and  the  same  is  hereby,  withdrawn  from 
sale  and  settlement  until  such  time  as  the  In- 
dians residing  thereon  shall  have  been  settled 
permanently  under  the  provisions  of  the  home- 
stead laws  or  the  general  allotment  act  ap- 
proved February  8,  1887  (24  Stats.,  388),  and 
the  act  amendatory  thereof,  approved  Febru- 
ary 28,   1891    (26  Stats.,  794). 

Omitting  a  description  of  the  lands  involved, 
which  is  quite  lengthy,  Executive  Order  of  Febru- 
ary 1,   1917,  reads: 
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Executive  orders  dated  June  16,  1911,  De- 
cember 5,  1912,  and  January  14,  1916,  with- 
drawing certain  lands  in  Arizona  for  the 
benefit  of  the  Papago  Indians,  be,  and  the  same 
hereby  are,  revoked,  and,  exclusive  of  a  tribal 
right  to  the  minerals  therein  contained,  all 
surveyed  land  and  all  unsurveyed  land  which, 
by  protraction  of  the  regular  system  of  public- 
land  surveys  from  the  township  corner  at  the 
intersection  of  the  Gila  and  Salt  River  mer- 
idian with  the  third  standard  parallel  south, 
would  fall  within  the  townships  and  ranges 
listed  below,  be,  and  the  same  hereby  are,  with- 
drawn and  set  apart  as  a  reservation  for  the 
benefit  of  the  Papago  Indians  in  Arizona. 

#  #  #  *  * 

The  foregoing  reservation  is  hereby  created 
with  the  understanding  that  all  mineral  lands 
within  the  reservation  which  have  been  or 
which  may  be  shown  to  be  such  and  subject  to 
exploration,  location,  and  entry  under  the  ex- 
isting mining  laws  of  the  United  States  and 
the  rules  and  regulations  of  the  Secretary  of  the 
Interior  applying  thereto,  shall  continue  to  be 
subject  to  such  exploration,  location,  and  en- 
try notwithstanding  the  creation  of  this  reser- 
vation; and  town  sites  necessary  in  connec- 
tion with  the  development  of  the  mineral  re- 
sources of  the  reservation  may  be  located 
within  the  reservation  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may 
prescribe,  and  patented  under  the  provisions  of 
the  town-site  laws  of  the  United  States:  Pro- 
vided, That  nothing  herein  contained  shall 
affect  any  existing  legal  right  of  any  person 
to  any  of  the  lands  herein  described. 

These  but  illustrate  the  fact  that  as  to  particular 
reservations,  or  a  particular  tribe  or  band  of  In- 
dians, relevant  facts  and  circumstances  surrounding 
the  creation  of  the  reservation  should  not  be  dis- 
regarded in  determining  the  character  or  extent  of 
the  Indian  title.  It  may  also  be  mentioned  that  by 
Executive  Orders  of  November  9,  1907,  and  Janu- 
ary 28,  1908,  some  3,000,000  acres  in  Arizona  and 
New  Mexico  were  added  to  the  Navajo  Reservation. 
Out  of  this  area  some  328,000  acres  were  allotted 
in  severalty  to  2,064  members  of  the  Navajo  Tribe; 
authority  for  this  latter  action  being  found  in  sec- 
tion 1  of  the  general  allotment  act  of  February  8, 
1887  (24  Stat.  388),  as  amended.  The  surplus  or 
unallotted  lands  within  this  addition  to  the  Navajo 
Reservation,  approximating  2,600,000  acres,  have 
since  been  restored  to  the  public  domain  as  re- 
quired by  section  25  of  the  act  of  May  29,  1908 
(35  Stat.  444-457) .  Needless  to  add,  the  unallotted 


lands  were  so  restored  to  the  public  domain  with- 
out compensation  to  the  Indians.  This  alone  amply 
illustrates  the  power  of  Congress  over  the  subject 
matter. 

E.  O.  Patterson, 

Solicitor. 
Approved:  March  6,   1926. 
John  H.  Edwards,  Assistant  Secretary. 
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M-18423 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


My  opinion  has  been  requested  with  respect  to 
a  question  arising  under  section  4  of  the  act  of 
February  27,  1925  (43  Stat.  1008),  reading  as  fol- 
lows: 

Whenever  the  Secretary  of  the  Interior  shall 
find  that  any  member  of  the  Osage  Tribe  of 
more  than  one-half  Indian  blood,  to  whom  has 
been  granted  a  certificate  of  compentency,  is 
squandering  or  misusing  his  or  her  funds,  he 
may  revoke  such  certificate  of  competency  after 
notice  and  hearing  in  accordance  with  such 
rules  and  regulations  as  he  may  prescribe,  and 
thereafter  the  income  of  such  member  shall  be 
subject  to  supervision  and  investment  as  herein 
provided  for  members  not  having  certificates 
of  competency  to  the  same  extent  as  if  a  cer- 
tificate of  competency  had  never  been  granted: 
Provided,  That  all  just  indebtedness  of  such 
member  existing  at  the  time  his  certificate  of 
competency  is  revoked  shall  be  paid  by  the 
Secretary  of  the  Interior,  or  his  authorized  rep- 
resentative, out  of  the  income  of  such  member, 
in  addition  to  the  quarterly  income  hereinbe- 
fore provided  for:  And  provided  further,  That 
such  revocation  or  cancellation  of  any  certifi- 
cate of  competency  shall  not  affect  the  legality 
of  any  transactions  theretofore  made  by  reason 
of  the  issuance  of  any  certificate  of  competency. 

The  certificate  of  competency  referred  to  is  that 
instrument  authorized  to  be  issued  by  the  Secretary 
of  the  Interior  pursuant  to  section  2  of  the  act  of 
June  28,   1906    (34  Stat.  339) ,  to  any  member  of 
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the  Osage  Tribe  found  to  be  capable  of  managing 
his  own  affairs.  By  means  of  these  certificates,  in- 
competent members  are  placed  in  the  class  known 
as  competents.  Their  affairs  are  no  longer  under 
the  supervision  of  the  Department  and  they  be- 
come subject  to  the  jurisdiction  of  the  local  courts 
by  whom  they  may  be  adjudged  incompetent  and 
guardians  appointed  for  them.  Where  such  a  situa- 
tion obtains  I  am  asked  for  an  opinion  as  to 
whether  the  Secretary  of  the  Interior  may  within 
the  meaning  of  the  statute  find  that  the  Indian  is 
squandering  or  misusing  his  funds. 

Without  tracing  the  legislative  history  of  the 
Osages  in  detail,  it  is  sufficient  for  present  pur- 
poses to  say  that  they  have  communal  ownership  in 
the  mineral  deposits  underlying  their  reservation. 
The  rents  and  royalties  derived  from  tribal  leases 
covering  these  mineral  deposits  together  with  the 
funds  from  certain  other  sources  are  distributed  per 
capita  in  quarterly  installments  to  the  enrolled 
members  of  the  tribe  in  accordance  with  the  direc- 
tions of,  and  subject  to  certain  limitations  laid 
down  by  Congress.  See  Section  4  of  the  act  of  March 
3,  1921  (41  Stat.  1249-1250);  and  section  1  of  the 
act  of  February  27,  1925,  supra.  Both  of  these  acts 
direct  the  Secretary  of  the  Interior  in  mandatory 
language  to  pay  or  cause  to  be  paid  to  members 
having  certificates  of  competentcy  their  full  pro 
rata  shares  which  for  a  number  of  years  has  aver- 
aged approximately  $10,000  per  annum.  Experience 
having  shown  that  some  of  these  Indians  to  whom 
certificates  of  compentecy  had  issued  were  inclined 
to  fall  into  habits  of  gross  extravagance  and  waste 
with  the  result  that  their  funds  were  rapidly  being 
dissipated,  Congress  with  a  view  to  protecting  them 
from  their  own  improvidence  enacted  the  provision 
of  law  under  consideration  providing  for  the  revo- 
cation in  the  cases  mentioned  of  the  certificate  of 
competency  and  the  payment  thereafter,  under 
supervision,  of  the  income  directed  to  be  paid  to 
members  not  having  certificates  of  competency— 
$1,000  quarterly— the  remainder  to  be  invested  in 
the  manner  elsewhere  provided  for  in  the  act. 

So  far  as  the  matter  here  involved  is  concerned, 
the  language  of  the  statute  is  without  ambiguity. 
It  vests  in  the  Secretary  the  power  to  revoke  a  cer- 
tificate of  competency,  but  restricts  the  exercise  of 
that  power  to  any  member  of  more  than  one-half 
Indian  blood  that  he  finds  is  squandering  or  mis- 
using his  funds.  The  terms  of  the  statute  do  not 
limit  the  finding  of  the  Secretary  to  members  not 
under  guardianship  and,  considering  the  mandatory 
direction  in  section  1  that  the  Secretary  "shall 
cause  to  be  paid"  to  each  adult  member  having  a 
certificate  of  competency  his  pro  rata  share  of  the 
tribal  income,  it  seems  clear  that  Congress  did  not 
intend  that  the  power  of  the  Secretary  to  revoke 


the  certificate  of  competency  should  be  curtailed 
by  the  appointment  of  a  guardian  by  the  local 
court. 

The  Comptroller  General  of  the  United  States 
had  occassion  recently  to  consider  the  effect  of  the 
appointment  of  a  guardian  upon  the  right  of  an 
adult  Osage  Indian  having  a  certificate  of  compe- 
tency to  receive  his  full  income,  and  in  a  decision 
rendered  March  2,  1926   (not  reported)   said: 

It  appears  to  be  beyond  question,  therefore, 
that  the  purpose  and  effect  of  the  law  is  that 
the  possession  of  a  certificate  of  competency  by 
an  adult  Indian  is  the  determining  factor  in 
the  distribution  of  pro  rata  income  and  en- 
titles such  Indian  to  his  full  pro  rata  share 
irrespective  of  the  fact  that  a  guardian  might 
have  been  appointed  by  the  court. 

If  the  Indian  receives  his  full  share  of  the  income 
and  squanders  or  misuses  it,  manifestly  the  fact 
that  the  local  court  has  appointed  a  guardian  for 
him  does  not  preclude  the  Secretary  from  finding 
that  he  is  wasting  or  misusing  his  funds. 

Presented  with  the  record  is  a  statement  signed 
by  attorneys  representing  Alex  Cannon,  Certificate 
of  Competency  Allottee  No.  109,  wherein  the  con- 
tention is  made  that  as  an  Indian  under  guardian- 
ship does  not  have  control  over  his  funds,  he  could 
not  waste  or  misuse  them  and,  therefore,  a  specific 
finding  that  he  is  so  wasting  or  misusing  his  funds 
is  not  possible.  This  contention  presupposes  pay- 
ment of  the  income  to  the  guardian  rather  than  to 
the  Indian  direct.  However,  the  question  which 
the  Secretary  has  to  determine  before  exercising 
the  power  of  revocation  is  wholly  one  of  fact,  and  a 
mere  showing  that  the  Indian  has  a  guardian  to 
whom  his  income  is  paid,  while  competent  for  the 
Secretary  to  consider  in  the  determination  of  such 
question  of  fact,  is  not  by  any  means  so  conclusive 
as  to  justify  the  legal  presumption  that  it  is  not 
possible  for  a  specific  finding  to  be  made  of  the 
squandering  or  misuse  of  funds  by  the  Indian. 

I  conclude,  therefore,  that  the  Secretary  of  the 
Interior  may,  upon  a  proper  showing,  find  that  an 
adult  Osage  Indian  of  more  than  one-half  blood, 
having  a  certificate  of  competency  and  for  whom 
a  guardian  has  been  appointed,  is  squandering 
or  misusing  his  funds,  whether  such  funds  are  paid 
to  the  guardian  or  direct  to  the  Indian. 

E.  O.  Patterson, 

Solicitor. 
Approved:  March  16,  1926. 
John  H.  Edwards,  Assistant  Secretary. 
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Certificate  of  Competency— 
Osage 

M-19190  June  2,  1926. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

In  connection  with  the  issuance  of  certificates  of 
competency  to  members  of  the  Osage  Indian  Tribe, 
Oklahoma,  you  have  requested  my  opinion  on  the 
question  whether  members  of  this  tribe  of  less  than 
one-half  Indian  blood  automatically  become  en- 
titled to  such  a  certificate  on  reaching  the  age  of 
21  years. 

As  will  presently  appear,  the  question  presented 
turns  largely  on  certain  provisions  in  the  act  of 
June  28,  1906  (34  Stat.  539),  known  as  the  Osage 
allotment  act,  and  the  amendatory  act  of  March  3, 
1921  (41  Stat.  1249)  .  The  statute  first  referred  to 
provided  for  the  making  of  a  final  roll  showing  the 
membership  of  the  Osage  tribe  and  an  equal  divi- 
sion of  the  tribal  property,  lands  and  money, 
among  the  tribal  membership  as  shown  on  that 
roll.  Each  enrolled  member  received  in  allotment 
approximately  660  shares  of  land  and  about  $3,900 
as  his  or  her  share  of  the  tribal  funds  then  on  hand. 
The  oil,  gas,  coal  and  other  mineral  deposits  under- 
lying the  Osage  reservation  however,  did  not  pass  to 
the  individual  allottees  at  the  time  of  allotment, 
but  under  the  terms  of  this  act  were  to  remain  the 
common  property  of  the  tribe  until  April  8,  1931, 
subject  to  lease  in  the  meantime  by  the  tribal  coun- 
cil for  the  benefit  of  the  tribe  at  large,  under  appro- 
priate regulations  to  be  prescribed  by  the  Secretary 
of  the  Interior.  Out  of  the  land  so  allotted,  each 
member  was  required  to  designate  160  acres  as  a 
homestead,  the  remainder  of  the  lands  assigned  to 
each  individual  being  commonly  referred  to  as  sur- 
plus. Both  classes  of  land  were  to  remain  inalien- 
able for  a  period  of  25  years,  unless  restrictions 
against  the  surplus  lands  were  removed,  in  accord- 
ance with  the  provisions  of  section  2  of  that  act, 
subsection  7,  which  provides: 

"That  the  Secretary  of  the  Interior,  in  his 
discretion,  at  the  request  and  upon  the  peti- 
tion of  any  adult  member  of  the  tribe,  may 
issue  to  such  member  a  certificate  of  compe- 
tency, authorizing  him  to  sell  and  convey  any 
of  the  lands  deeded  him  by  reason  of  this  act, 
except  his  homestead,  which  shall  remain  in- 
alienable and  nontaxable  for  a  period  of 
twenty-five  years,  or  during  the  life  of  the 
homestead  allottee,  if  upon  investigation,  con- 


sideration and  examination  of  the  request  he 
shall  find  any  such  member  fully  competent 
and  capable  of  transacting  his  or  her  own 
business  and  caring  for  his  or  her  own  indi- 
vidual affairs:  Provided,  That  upon  the  issu- 
ance of  such  certificate  of  competency  the  lands 
of  such  member  (except  his  or  her  homestead) 
shall  become  subject  to  taxation,  and  such 
member,  except  as  herein  provided,  shall  have 
the  right  to  manage,  control,  and  dispose  of  his 
or  her  lands  the  same  as  any  citizen  of  the 
United  States:  Provided,  That  the  surplus 
lands  shall  be  nontaxable  for  the  period  of 
three  years  from  the  approval  of  this  act,  ex- 
cept where  certificates  of  competency  are  is- 
sued or  in  case  of  the  death  of  the  allottee, 
unless  otherwise  provided  by  Congress:  And 
provided  further,  That  nothing  herein  shall 
authorize  the  sale  of  the  oil,  gas,  coal,  or  other 
minerals  covered  by  said  lands,  said  minerals 
being  reserved  to  the  use  of  the  tribe  for  a  pe- 
riod of  twenty-five  years,  and  the  royalty  to  be 
paid  to  said  tribe  as  hereinafter  provided:  And 
provided  further.  That  the  oil,  gas,  coal,  and 
other  minerals  upon  said  allotted  lands  shall 
become  the  property  of  the  individual  owner 
of  said  land  at  the  expiration  of  said  twenty- 
five  years,  unless  otherwise  provided  for  by  act 
of  Congress." 

It  is  elsewhere  provided  in  the  same  statute  that 
the  word  minor  or  minors  as  therein  used  shall  be 
construed  to  mean  those  members  of  the  tribe  un- 
der the  age  of  21  years.  Analyzing  the  legislation 
just  reproduced  it  will  first  be  observed  that  the 
granting  of  certificates  of  competency  thereunder 
is  discretionary  in  the  Secretary  of  the  Interior; 
that  is,  they  can  not  be  demanded  as  a  matter  of 
right,  but  where  granted,  several  essential  require- 
ments must  be  at  hand;  viz.  (a)  the  applicant  must 
be  an  adult:  (b)  a  request  or  petition  from  the  ap- 
plicant for  such  certificate  must  be  at  hand;  (c)  a 
finding  by  the  Secretary  of  the  Interior  that  the  ap- 
plicant is  competent  and  fully  capable  of  manag- 
ing his  or  her  affairs.  The  practical  effect  of  the 
issuance  of  such  a  certificate  is  to  remove  the  re- 
strictions against  alienaton  of  all  surplus  lands,  but 
not  the  homestead. 

Wth  respect  to  the  tribal  moneys,  section  4  of  the 
act  of  1906  directed  that  those  funds  then  on  hand, 
together  with  the  receipts  from  certain  other  sour- 
ces, including  the  sale  of  Osage  lands  in  Kansas, 
should  be  held  in  trust  by  the  United  States  for  25 
years  from  January  1,  1907,  but  were  to  be  segre- 
gated as  shortly  after  that  date  as  possible  by  plac- 
ing to  the  credit  of  each  individual  member  his  or 
her  pro  rata  share.  The  interest  on  the  trust  funds 
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so  segregated  was  to  be  paid  quarterly  to  the  in- 
dividual members,  competent  or  incompetent,  the 
interest  on  shares  due  minors  to  be  paid  to  their 
parents  save  in  certain  instances  not  here  material. 
Under  the  second  paragraph  of  said  section  4,  the 
royalties  received  from  oil,  gas,  coal  and  other 
leases  of  the  reserved  mineral  deposits,  together 
with  the  funds  from  the  sale  of  town  lots  and  other 
reservation  lands  in  Oklahoma  were  to  be  deposited 
in  the  Treasury  of  the  United  States,  but  instead 
of  being  retained  as  a  trust  fund  were  to  be  paid 
to  enrolled  members  of  the  tribe  in  the  same  man- 
ner and  at  the  same  time  as  the  interest  on  the 
trust  funds  were  paid;  that  is  quarterly,  on  a  per 
capita  basis.  This  gave  rise  to  the  quarterly  distribu- 
tion of  moneys  to  the  Osages,  which  prior  to  the 
year  1916  rarely  if  ever  exceeded  $1,000  per  quarter 
per  member.  This  was  not  regarded  as  excessive. 
But  beginning  with  the  year  last  mentioned,  or 
thereabouts,  due  to  increased  activities  in  this  oil 
field  and  the  high  prices  prevailing  during  the  war, 
the  income  accruing  to  each  member  of  the  Osage 
tribe  rapidly  increased  until  it  averaged  around 
$10,000  per  annum  or  better.  There  being  no  au- 
thority to  withhold  this  income  even  from  the  in- 
competent members  of  the  tribe  except,  as  noted, 
in  instances  not  here  material  (261  U.S.  352) ,  this 
led  to  such  gross  extravagances  on  the  part  of  these 
Indians  that  Congress  finally  decided  to  take  a  hand 
in  the  matter.  Accordingly,  by  the  act  of  March  3, 
1921,  supra,  after  continuing  the  period  of  com- 
munal ownership  of  the  underlying  mineral  de- 
posits until  April  7,  1946,  the  Secretary  of  the  In- 
terior was  directed  (section  4)  to  pay  to  the  adult 
members  of  this  tribe,  having  certificates  of  com- 
petency their  entire  share  either  in  their  own  right 
or  as  heirs  of  deceased  members,  of  the  interest  on 
the  segregated  trust  funds  the  bonus  received  from 
the  sale  of  leases  and  the  royalties  received  from 
the  oil,  gas  and  other  mineral  deposits.  Adult  mem- 
bers not  having  certificates  of  competency  were  to 
be  paid  only  $1,000  per  quarter,  with  an  allowance 
of  $500  per  quarter  in  behalf  of  enrolled  minor 
members,  for  their  education  and  support,  to  be 
paid  to  their  parents  or  legal  guardians.  The  re- 
maider  of  the  shares  due  minors  and  adults  not 
having  certificates  of  competency  was  to  be  invested 
and  conserved  for  their  future  benefit.  With  but 
slight  modifications  with  reference  to  allowances 
in  behalf  of  minors,  with  which  we  are  not  here 
concerned,  the  act  of  February  27,  1925  (43  Stat. 
1008),  contains  the  same  congressional  direction 
with  reference  to  payment  to  these  Indians;  that 
is,  adult  members  having  certificates  of  competency 
are  to  be  paid  their  shares  and  adult  members  not 
having  a  certificate  of  competency  to  be  paid  $1,000 
per  quarter  only;  the  remainder  of  the  shares  due 


the  latter  to  be  conserved  for  their  future  benefit. 
The  point  here  desired  to  be  emphasized  is  the 
sharp  distinction  thus  drawn  by  Congress  between 
the  members  of  this  tribe  having  certificates  of 
competency  and  those  who  do  not.  With  this  dis- 
tinction in  mind  we  recur  to  section  3  of  the  act 
of  March  3,  1921,  supra,  and  read: 

"That  all  members  of  the  Osage  Tribe  of 
Indians  are  hereby  declared  to  be  citizens  of 
the  United  States,  but  this  shall  not  affect  their 
interest  in  tribal  property  or  the  control  of 
the  United  States  over  such  property  as  is  now 
or  may  hereafter  be  provided  by  law,  and  all 
restrictions  against  alienation  of  their  allot- 
ment selections,  both  surplus  and  homestead, 
of  all  adult  Osage  Indians  of  less  than  one-half 
Indian  blood,  are  hereby  removed,  and  the 
Secretary  of  the  Interior  shall,  within  four 
months  after  the  passage  of  this  Act,  determine 
what  members  of  said  tribe  are  of  less  than  one- 
half  Indian  blood,  and  their  ages,  and  his  de- 
termination thereof  shall  be  final  and  and  con- 
clusive. The  homestead  allotments  of  the  mem- 
bers of  the  Osage  Tribe  shall  not  be  subject  to 
taxation  if  held  by  the  original  allottee  prior 
to  April  8,  1931." 

In  behalf  of  Clarence  Fasley,  an  enrolled  member 
of  the  Osage  Tribe  of  less  than  one-half  Indian 
blood  who  recently  became  of  age  and  in  behalf  of 
certain  other  members  similarly  situated,  it  is  now 
contended  that  on  reaching  the  age  of  21  years 
such  members  became  entitled,  ipso  facto,  to  a  cer- 
tificate of  competency,  as  a  matter  of  right  or  of  law 
without  any  further  showing  as  to  competency. 

There  is  a  material  difference,  however,  between 
the  removal  of  restrictions  against  alienation  and 
the  issuance  of  a  certificate  of  competency,  par- 
ticularly where  the  latter  is  based  on  ability  to  han- 
dle one's  own  affairs.  At  times  and  under  given  cir- 
cumstances restrictions  against  alienation  as  applied 
to  lands  allotted  to  the  Indians,  savor  largely  of 
covenants  running  with  the  land.  Competency,  of 
course,  is  a  personal  attribute  or  equation.  These 
two,  competency  and  the  power  to  alienate  certain 
lands  are  not  synonymous  or  even  coexistent  factors 
in  all  cases.  Frequently  they  go  hand  in  hand  but 
not  necessarily  always  so.  Congress  itself,  at  times, 
has  lifted  restrictions  against  alienation,  in  masse, 
without  special  regard  to  the  competency  of  the 
individual  Indian  land  owner.  With  respect  to  the 
Osages,  as  previously  shown,  under  the  act  of  1906, 
the  issuance  of  a  certificate  of  competency  did  not 
remove  the  restrictions  against  alienation  of  the 
homestead  and  under  other  legislation  dealing  with 
these  people,  the  Secretary  of  the  Interior  is  em- 
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powered  to  lift  the  restrictions  against  alienation 
on  part  or  all  of  their  allotted  lands  including  the 
homesteads  even  in  the  hands  of  incompetent  mem- 
bers of  the  tribe;  act  of  March  3,  1909  (35  Stat. 
778)  ;  act  of  May  25,  1918  (40  Stat.  561-579) .  This 
but  again  emphasizes  the  fact  that  removal  of  re- 
strictions against  alienation  is  not  synonymous  with 
competency,  or  the  right  to  a  certificate  of  that 
character. 

The  more  recent  legislation  relating  to  the 
Osages,  beginning  with  the  act  of  March  3,  1921, 
manifests  a  clear  intent  on  the  part  of  Congress  to 
confine  the  quarterly  distributions  of  their  entire 
income  to  those  members  of  the  tribe  "having  a 
certificate  of  competency".  Had  Congress  intended 
to  include  in  this  class  those  in  whose  favor  restric- 
tions against  alienation  have  otherwise  been  re- 
moved, doubtless  appropriate  language  to  accomp- 
lish that  result  would  have  been  inserted  in  the 
statute.  When  we  turn  to  the  legislation  authorizing 
the  issuance  of  certificates  of  competency  to  mem- 
bers of  the  Osage  Tribe  this  is  to  be  found  solely 
in  the  act  of  June  28,  1906,  .supra,  which  as  above 
shown,  places  the  matter  entirely  in  the  discretion 
of  the  Secretary  of  the  Interior,  based  on  a  finding 
as  to  competency  of  the  applicant.  Hence,  such  a 
certificate  can  not  be  demanded  as  a  matter  of  right 
or  as  a  matter  of  law.  An  intent  on  the  part  of 
Congress  to  alter  the  situation  in  this  respect  is  not 
lightly  to  be  implied,  hence  I  am  of  the  opinion 
that  there  is  nothing  in  the  act  of  March  3,  1921, 
supra,  or  elsewhere  in  the  legislation  relating  to  the 
Osages,  which  automatically  requires  the  issuance 
of  certificates  of  competency  to  members  of  that 
tribe  of  less  than  one-half  Indian  blood  on  such 
members  reaching  the  age  of  21  years. 

E.  O.  Patterson, 

Solicitor. 
Approved:  June  2,  1926. 
John  H.  Edwards,  Assistant  Secretary. 

Certificate  of  Competency— 
Osage 

M-19225  June  7,  1926. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

Section  4  of  the  act  of  February  27,   1925    (43 
Stat.  1008,  1010) ,  reads  in  part  as  follows: 

"Whenever  the  Secretary  of  the  Interior  shall 
find  that  any  member  of  the  Osage  Tribe  of 
more  than  one-half  Indian  blood,  to  whom  has 


been  granted  a  certificate  of  competency,  is 
squandering  or  misusing  his  or  her  funds,  he 
may  revoke  such  certificate  of  competency  after 
notice  and  hearing  in  accordance  with  such 
rules    and    regulations    as    he    may    prescribe, 


It  is  contended  that  the  above  provision,  in  view 
of  the  language  "is  squandering  or  misusing  his  or 
her  funds",  deals  with  the  present  tense  and  was 
not  intended  to  be  retroactive,  and,  therefore,  pre- 
cludes investigation  of  any  expenditures  made  prior 
to  the  act.  The  case  has  been  referred  for  my  opin- 
ion in  the  premises. 

The  regulations  approved  March  6,  1925,  may  be 
said  to  carry  a  construction  of  the  provision  in 
question  in  that  they  require  the  Indian,  among 
other  things,  to  make  a  complete  accounting  of  his 
or  her  funds,  indicating  the  amounts  of  money 
received  from  the  Superintendent,  Osage  Agency, 
"since  the  granting  of  his  or  her  certificate  of  com- 
petency," and  also  furnish  an  itemized  statement  of 
moneys  on  hand,  amounts  now  invested,  present 
indebtedness  and  for  what  purpose  incurred. 

While  the  general  rule  is  that  statutes  are  to  be 
construed  and  applied  prospectively,  unless  a  con- 
trary intention  is  distinctly  expressed  or  necessarily 
implied,  yet  there  are  well-recognized  exceptions 
to  the  rule.  Thus,  it  is  stated  in  Black  on  Interpre- 
tation of  Laws,  pages  247,  252,  and  254: 

'A  statute  cannot  properly  be  called  retro- 
spective merely  because  a  part  of  the  requisites 
for  its  operation  may  be  drawn  from  a  time 
antecedent  to  its  passage. 

In  the  absence  of  any  express  declaration  in 
the  act  the  question  whether  it  is  meant  to  be 
prospective  or  retrospective  is  one  of  construc- 
tion upon  the  statute,  considered  per  se  and  in 
connection  with  the  subject  matter.  And  the 
occasion  of  the  enacting  of  the  law  may  be 
looked  to,  to  assist  in  determining  its  charac- 
ter as  retroactive  or  prospective. 

The  intention  of  the  legislation  that  the 
statute  should  operate  retrospectively  may  be 
discovered  *  *  *  not  only  in  the  use  of  ex- 
plicit terms,  but  in  necessary  implications  from 
the  language  used.  Such,  for  instance,  would  be 
the  case  when  a  retrospective  interpretation 
would  make  the  statute  sensible  and  effective, 
but  any  other  would  render  it  unmeaning." 

Furthermore,  the  provision  under  consideration 
may  fairly  be  regarded  as  remedial  in  question  and 
consequently  is  not  within  the  strict  application  of 
the  general  rule  against  retroactive  legislation. 
Undoubtedly,  the  situation  to  be  remedied  by  the 
act  grew  out  of  the  fact  that  members  of  the  Osage 
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Tribe  to  whom  certificates  of  competency  had  been 
granted  were  found  to  be  squandering  or  misusing 
their  funds.  It  is  well  understood  that  beneficial  or 
remedial  statutes  are  to  be  liberally  construed.  The 
statute  should,  if  possible,  be  construed  in  the  light 
of  its  obvious  policy.  The  policy  inherent  in  the 
present  legislation  is  one  relating  to  the  welfare  and 
protection  of  Indians— wards  of  the  United  States 
(Levindale  Lead  Co.  v.  Coleman,  241  U.S.  432, 
437). 

In  support  of  the  contention  that  the  act  in  ques- 
tion is  prospective  only,  it  is  urged  that  if  Congress 
had  not  intended  to  limit  investigation  of  expendi- 
tures to  future  cases  it  would  have  used  the  lan- 
guage "has  been  or  is  squandering  or  misusing  his 
or  her  funds,"  instead  of  the  language  actually  em- 
ployed. It  will  be  observed  that  the  act  also  refers 
to  any  member  of  the  Osage  Tribe  of  more  than 
one-half  blood  "to  whom  has  been  granted  a  cer- 
tificate of  competency."  Under  a  similar  strict  con- 
struction as  that  contended  for,  it  would  have  to  be 
held  that  as  the  act  does  not  read  in  substances,  "to 
whom  has  been  or  may  hereafter  be  granted  a  cer- 
tificate of  competency,"  it  was  necessarily  intended 
to  be  operative  only  in  cases  where  certificates  of 
competency  were  granted  prior  to  its  passage, 
which,  of  course,  was  evidently  not  the  intention. 

It  is  set  forth  in  25  Riding  Case  Law,  paragraphs 
35  and  36,  pages  789,  790: 

"It  has  been  declared  that,  in  the  absence  of 
express  words  to  that  effect,  a  law  can  operate 
only  upon  future,  and  not  upon  past  transac- 
tions. But  this  is  too  broad  a  statement  of  the 
rule.  The  intention  of  the  legislation  controls, 
and  if  it  is  unmistakable  that  an  act  was  in- 
tended to  operate  retrospectively  that  inten- 
tion must  be  given  effect,  even  though  it  is  not 
disclosed  by  express  words,  and  even  though 
the  law,  thus  construed,  must  be  declared  to 
be  invalid. 

"The  rule  that  statutes  are  to  be  given  a 
prospective  rather  than  a  retrospective  opera- 
tion, like  other  rules  of  interpretation,  is  re- 
sorted to  to  give  effect  to  the  presumed  and 
reasonably  probable  intention  of  the  legisla- 
ture, when  the  terms  of  the  statute  do  not  of 
themselves  make  the  intention  certain  or  clear, 
and  cannot  be  invoked  to  change  or  defeat  the 
intention  when  it  is  made  obvious  or  manifest 
by  the  terms  of  the  statute.  It  is  sometimes  held 
that  the  intent  favoring  retrospective  applica- 
tion must  affirmatively  appear  in  the  words  of 
the  statute.  The  better  rule  of  construction, 
and  the  rule  peculiarly  applicable  to  remedial 
statutes,  however,  is  that  a  statute  must  be  so 
construed  as  to  make  it  effect  the  evident  pur- 
pose for  which  it  was  enacted;  and  if  the  reason 


of  the  statute  extends  to  past  transactions  as 
well  as  to  those  in  the  future,  then  it  will  be  so 
applied,  although  the  statute  does  not  in  terms 
so  direct,  unless  to  do  so  would  impair  some 
vested  right  or  violate  some  constitutional 
guaranty." 

In  the  case  of  Lamb  v.  Powder  River  Live  Stock 
Co.    (132  Fed.  434,  436),  the  court  held: 

"The  rule  that  statutes  are  to  be  given  a 
prospective,  rather  than  a  retrospective,  opera- 
tion, is  well  recognized;  but,  like  other  rules  of 
interpretation,  it  is  reported  to  to  give  effect  to 
the  presumed  and  reasonably  probable  inten- 
tion of  the  Legislature,  when  the  terms  of  the 
statutes  do  not  of  themselves  make  the  inten- 
tion certain  or  clear,  and  cannot  be  invoked 
to  change  or  defeat  the  intention  when  it  is 
made  obvious  or  manifest  by  the  terms  of  the 
statute." 

It  was  held  in  the  case  of  United  States  v.  Louis. 
if  Nash.  R.  R.  (236  U.S.  318,  337) ,  that  the  right  of 
inspection  and  examination  given  to  the  Interstate 
Commerce  Commission  by  an  act  of  Congress  was 
not  intended  to  be  limited  to  such  accounts,  rec- 
ords, and  memoranda  only  as  were  made  after  the 
passage  of  the  act,  but  it  was  intended  to  permit 
an  examination  of  all  such  accounts,  records,  and 
memoranda,  for  the  purpose  of  carrying  out  the 
provisions  of  the  act,  the  court  stating  in  that 
connection  "we  think  it  is  clear  from  the  terms  of 
the  act,  read  in  the  light  of  its  purpose,  that  Con- 
gress did  not  intend  to  draw  the  line  of  inspection 
at  pre-existing  accounts,  records  and  memoranda." 

See  also  Clark  Implement  Co.  v.  Wadden  (149 
N.W.  424) . 

In  the  case  of  Work  v.  Mosier  (261  U.S.  352)  ,  the 
court  had  under  consideration  a  provision  in  sec- 
tion 4  of  the  Osage  act  of  June  28,  1906  (34  Stat. 
539) ,  directing  payment  to  parents  of  the  income 
due  minors  with  the  proviso  "That  if  the  Commis- 
sioner of  Indian  Affairs  becomes  satisfied  that  the 
said  interest  of  any  minor  is  being  misused  or 
squandered  he  may  withhold  the  payment  of  such 
interest."  The  court  held    (pages  360,  362)  : 

"Congress  evidently  intended  that  the  Com- 
missioner should  through  his  agents  keep  track 
of  the  conduct  of  parents  in  the  use  of  the  in- 
come of  their  children  and  necessarily  vested 
him  and  the  Secretary  with  power  to  require  an 
account  of  how  the  income  was  being  used; 
*  *  *.  The  proviso  imposes  on  the  Commis- 
sioner the  duty  of  supervising  each  case  and 
determining  from  the  circumstances  whether 
there   has   been,   in   cases   of  payments   made, 
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misuse  or  squandering,  and  if  so,  of  withhold- 
ing further  payment  on  account  of  it. 

#  *  #  *  * 

The  relators  had  refused  and  neglected  to 
give  an  accounting  of  the  funds  last  paid  to 
them  for  the  minors  and  the  Commissioner  and 
Secretary  were  entitled  to  withhold  future  pay- 
ments until  the  Commissioner  was  by  such 
accounting  enabled  to  determine  whether  in 
his  judgment  there  was  a  misuse  or  squander- 
ing of  the  income  then  being  expended.  The 
fact  that,  in  the  past  the  relators  had  satisfac- 
torily accounted  for  money  received  is  not  suffi- 
cient. The  Commissioner  was  entitled  to  the 
latest  information  before  acting.  *  *  *  Sub- 
ject to  the  construction  we  have  put  upon  the 
statute,  the  discretion  is  vested  in  the  Com- 
missioner to  determine  in  each  case  whether  in 
his  judgment  there  has  been  misuse  or  squan- 
dering, and  within  the  same  limitation,  to 
decide  what  is  misuse  or  squandering." 

The  word  "is"  is  sometimes  held  to  be  the  equiv- 
alent of  "has  been".  After  all,  however,  that  word 
when  used  in  defining  present  time  is  a  relative 
term,  as  has  been  said,  "Every  present  time  is  rela- 
tive. It  may  have  been  present  formerly,  it  may  be 
present  now,  or  it  may  be  present  at  some  future 
period." 

In  seeking  the  intention  of  the  legislation  in 
question,  the  purpose  to  be  accomplished  must  be 
considered.  Obviously,  it  could  not  be  intelligently 
determined  whether  a  certificate  of  competency 
ought  to  be  cancelled  for  squandering  or  misuse  of 
funds  without  knowing  all  the  facts  connected  with 
their  expenditure,  and  necessarily  such  facts  must 
appear  from  the  time  of  granting  the  certificate 
under  which  the  funds  were  to  pass  into  the  In- 
dian's control. 

Applying  the  foregoing  principles,  it  fairly  and 
reasonably  follows  that  the  Department  is  justified 
in  taking  the  position  that  investigation  from  the 
time  of  granting  a  certificate  of  competency  is  a 
necessary  prerequisite  to  properly  administering  the 
provisions  of  the  Osage  act  of  February  27,  1925, 
authorizing  the  cancellation  of  such  a  certificate; 
that  only  through  such  investigation  is  it  possible 
intelligently  to  carry  out  such  provisions;  and  that 
being  the  case,  it  was  evidently  the  intention  of 
Congress  that  the  Secretary  under  the  practical 
operation  of  the  act  should  look  to  the  past  as  well 
as  to  the  future. 

E.O.  Patterson, 

Solicitor. 
Approved:  June  7,  1926. 
John  H.  Edwards,  Assistant  Secretary. 


Jurisdiction  of  State 
Probate  Courts 

October  4,  1926. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
funds  derived  by  restricted  adult  allottees  of  the 
Five  Civilized  Tribes  from  their  restricted  lands 
are  subject  to  the  exclusive  jurisdiction  of  the  Sec- 
retary of  the  Interior,  or  to  state  the  question  an- 
other way,  what  jurisdiction,  if  any,  have  the  pro- 
bate courts  of  Oklahoma  over  restricted  funds. 

It  is  clear  at  the  outset  that  unless  Congress  has 
conferred  jurisdiction  upon  such  courts  it  does  not 
exist.  No  power  rests  in  the  State  to  confer  it. 
(Hickory  v.  Campbell,  182  Pac.  233.)  Unless  the 
acts  of  April  26,  1906  (34  Stat.  137)  ,  and  May  27, 
1908  (35  Stat.  312),  place  jurisdictional  powers  in 
such  courts,  I  know  of  no  other  source  from  which 
it  can  be  derived.  A  brief  outline  of  the  situation 
as  it  existed  prior  to  the  enactment  of  these  statutes 
afforded  aid  in  their  construction. 

Prior  to  its  admission  as  a  State,  Oklahoma  con- 
sisted of  two  territories,  viz.,  Oklahoma  Territory 
and  "Indian  Territory."  The  latter,  however,  never 
had  a  territorial  form  of  government  (Jefferson  v. 
Fink,  247  U.S.  290) .  Both  territories  formed  part  of 
that  domain  acquired  from  France  by  the  Louisiana 
Purchase  in  1803.  Beginning  shortly  after  the  War 
of  1812,  in  a  series  of  treaties  with  the  so-called 
Five  Civilized  Tribes,  consisting  of  the  Choctaws, 
Chickasaws,  Cherokees,  Creeks,  and  Seminoles,  then 
inhabiting  parts  of  Georgia,  Alabama  and  other 
States  east  of  the  Mississippi  River,  the  Federal 
Government  began  a  concerted  effort  to  locate  these 
Indians  west  of  that  river.  This  finally  resulted  in 
patenting  to  the  tribes  named,  in  fee  simple,  prac- 
tically the  entire  area  embraced  in  "the  Indian 
Territory"  and  pursuant  to  the  treaties  mentioned 
these  tribes  were  permitted  to  set  up  autonomous 
forms  of  government  having  their  own  courts,  legis- 
lative bodies,  etc.  Subsequent  events  demonstrated 
the  fallacy  of  so  doing  and  steps  were  taken  to  rec- 
tify the  error.  By  later  agreements  with  these  tribes 
supplemented  by  various  congressional  enactments, 
sovereignty  and  jurisdiction  by  the  Federal  Gov- 
ernment was  reasserted  and  reassumed  over  these 
Indians  and  their  affairs.  Provision  was  also  therein 
made  for  allotting  in  severalty  among  the  tribal 
members  the  lands  previously  patented  by  the 
United  States  to  the  respective  tribes.  Such  allot- 
ments   were    coupled    with     suitable    restrictions 
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against  alienation,  encumbrance,  etc.,  by  the  indi- 
vidual allottee  but  the  legal  title  to  these  lands  re- 
mained outstanding  in  the  individual  allottee  and 
was  not  revested  in  the  United  States. 

Also  prior  to  statehood  by  Oklahoma  our  Su- 
preme Court  had  ruled  that  in  the  absence  of  leg- 
islation by  Congress,  questions  involving  the  de- 
termination of  title  to  and  the  right  of  posesession 
of  Indian  allotments  were  not  primarily  cognizable 
by  any  court,  State  or  Federal:  (McKay  v.  Kalyton, 
204  U.S.  458)  .  Insofar  as  the  Indians  in  the  Indian 
Territory  were  concerned,  however,  Congress  had 
previously  by  the  act  of  April  28,  1904  (33  Stat. 
573) ,  specifically  clothed  the  United  States  district 
courts  for  that  territory  with  jurisdiction  over  the 
estates  of  all  decedents,  and  the  guardianship  of 
minors  and  incompetents  whether  Indian,  freedmen 
or  otherwise.  The  Enabling  Act  of  June  16,   1906 

(34  Stat.  267)  ,  under  which  Oklahoma  was  ad- 
mitted as  a  State  failed  to  expressly  confer  jurisdic- 
tion in  such  matters  either  on  the  courts  of  the  new 
State  or  on  the  two  newly  created  United  States 
district  courts  for  the  State  of  Oklahoma.  Rather, 
by  section  1  of  that  act,  Congress  manifested  a  clear 
intent  to  retain  jurisdiction  and  sovereignty  over 
the  Indians  in  the  Federal  Government,  as  long  as 
the  Indian  title  remains  unextinguished.  The  Con- 
stitution of  the  new  State,  of  course  (Art.  1,  Sec.  3) , 
is    in    entire    harmony    with     that    requirement: 

(Sperry  Oil  Co.  v.   Chisholm,  264  U.S.  493)  . 

The  act  of  April  26,  1906,  supra,  which  ante- 
dated statehood  by  Oklahoma,  is  a  comprehensive 
measure  designed  as  its  title  will  show,  to  afford  a 
final  disposition  of  the  affairs  of  the  Five  Civilized 
Tribes  in  the  then  Indian  Territory.  By  section  19 
of  that  act  the  restrictions  against  alienation,  etc., 
of  all  lands  allotted  the  full-blood  Indians  of  these 
tribes  were  continued  for  a  further  period  of  25 
years  or  until  April  26,  1931.  Section  20  of  that  act 
declared  all  leases,  rental  contracts,  etc.,  covering 
lands  other  than  homesteads  and  exceeding  one 
year  in  duration,  to  be  null  and  void  unless  ap- 
proved by  the  Secretary  of  the  Interior,  with  a  pro- 
viso to  the  effect  that  the  allotments  of  minors  and 
incompetents  could  be  leased  or  rented  under  order 
of  the  proper  court,  meaning  of  course,  the  United 
States  district  court  for  the  Indian  Territory  in 
which  the  lands  were  located.  Section  22  being  of 
greater  import  here  is  reproduced  below: 

"That  the  adult  heirs  of  any  deceased  Indian 
of  either  of  the  Five  Civilized  Tribes  whose 
selection  has  been  made,  or  to  whom  a  deed  or 
patent  has  been  issued  for  his  or  her  share 
of  the  land  of  the  tribe  to  which  he  or  she  be- 
longs or  belonged,  may  sell  and  convey  the 
lands   inherited    from   such   decedent;    and    if 


there  be  both  adult  and  minor  heirs  of  such 
decedent,  then  such  minors  may  join  in  a  sale 
of  such  lands  by  a  guardian  duly  appointed  by 
the  proper  United  States  court  for  the  Indian 
Territory.  And  in  case  of  the  organization  of  a 
State  or  Territory,  then  by  proper  court  of  the 
county  in  which  said  minor  or  minors  may  re- 
side or  in  which  said  real  estate  is  situated, 
upon  an  order  of  such  court  made  upon  peti- 
tion filed  by  guardian.  All  conveyances  made 
under  this  provision  by  heirs  who  are  full- 
blood  Indians  are  to  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior,  under  such 
rules  and  regulations  as  he  may  prescribe." 

Particular  attention  is  invited  to  the  concluding 
sentence  of  the  foregoing  which  required  all  con- 
veyances by  full-blood  heirs  to  be  approved  by  the 
Secretary  of  the  Interior.  That  is,  even  the  jurisdic- 
tion previously  resting  in  the  United  States  district 
courts  over  such  matters  was  curtailed  or  limited 
to  the  extent  of  requiring  the  approval  of  the  Sec- 
retary of  the  Interior.  Matters  stood  thus  on  ad- 
mission of  the  new  State,  November  11,  1907,  and 
as  previously  mentioned,  the  Enabling  Act  failed 
to  expressly  confer  jurisdiction  over  the  Indians 
and  their  property  either  on  the  courts  of  the 
State  or  on  the  newly  created  Federal  courts  for 
that  district. 

On  the  other  hand,  Congress  placed,  in  section  1 
of  the  Oklahoma  Enabling  Act,  following  the  en- 
acting clause,  this  proviso: 

"Provided  that  nothing  contained  in  the  said 
Constitution  shall  be  construed  to  limit  or  im- 
pair the  rights  of  persons  or  property  pertain- 
ing to  the  Indians  of  said  Territories,  or  to 
limit  or  affect  the  authority  of  the  Government 
of  the  United  States  to  make  any  law  or  regula- 
tion respecting  such  Indians,  their  lands,  prop- 
erty or  other  rights,  by  treaties,  agreements,  law 
or  otherwise,  which  it  would  have  been  com- 
petent to  make  if  this  act  had  never  been 
passed." 

The  terms  and  conditions  of  this  act  were  duly 
accepted  by  the  constitutional  convention  by  irre- 
vocable ordinance  and  the  result  is  a  solemn  agree- 
ment on  the  part  of  the  State  of  Oklahoma  never 
to  interfere  with  the  United  States  and  its  duly 
constituted  officials  in  the  exercise  by  the  United 
States  of  its  expressly  reserved  authority  to  make 
any  law  or  regulation  respecting  the  Indians  in  the 
same  manner  and  to  the  same  extent  as  theretofore. 

The  act  of  May  27,  1908,  supra,  removed  the 
restrictions  against  alienation  as  to  certain  classes 
of  allottees  of  the  Five  Civilized  Tribes,  but  as  to 
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those  of  three-fourths  or  more  Indian  blood  such 
restrictions  were  to  remain  until  April  26,  1931, 
except,  quoting  from  that  statute: 

"Sec.  1.  *  *  *  The  Secretary  of  the  Interior 
may  remove  such  restrictions,  wholly  or  in  part, 
under  such  rules  and  regulations  concerning 
terms  of  sale  and  disposal  of  the  proceeds  for 
the  benefit  of  the  respective  Indians  as  he  may 
prescribe  *   *    *.  [Italics  supplied.] 

Sec.  2.  That  all  lands  other  than  homesteads 
allotted  to  members  of  the  Five  Civilized 
Tribes  from  which  restrictions  have  not  been 
removed  may  be  leased  by  the  allottee  if  an 
adult,  or  by  guardian  or  curator  under  order 
of  the  proper  probate  court  if  a  minor  or  in- 
competent, for  a  period  not  to  exceed  five 
years,  without  the  privilege  of  renewal:  Pro- 
vided, That  leases  of  restricted  lands  for  oil, 
gas  or  other  mining  purposes,  leases  of  home- 
steads for  more  than  one  year,  and  leases  of 
restricted  lands  for  periods  of  more  than  five 
years,  may  be  made,  with  the  approval  of  the 
Secretary  of  the  Interior,  under  rules  and  regu- 
lations provided  by  the  Secretary  of  the  In- 
terior, and  not  otherwise:  And  provided  fur- 
ther, That  the  jurisdiction  of  the  probate 
courts  of  the  State  of  Oklahoma  over  lands  of 
minors  and  incompetents  shall  be  subject  to 
the  foregoing  provisions,  and  the  term  minor 
or  minors,  as  used  in  this  act,  shall  include  all 
males  under  the  age  of  twenty-one  years  and  all 

females  under  the  age  of  eighteen  years. 

*  #  *  #  # 

Sec.  9.  That  the  death  of  any  allottee  of 
the  Five  Civilized  Tribes  shall  operate  to  re- 
move all  restrictions  upon  the  alienation  of 
said  allottee's  lands:  Provided,  That  no  con- 
veyance of  any  interest  of  any  full-blood  In- 
dian heir  in  such  land  shall  be  valid  unless  ap- 
proved by  the  court  having  jurisdiction  of  the 
settlement  of  the  estate  of  said  deceased  allot- 
tee: Provided  further,  That  if  any  member  of 
the  Five  Civilized  Tribes  of  one-half  or  more 
Indian  blood  shall  die  leaving  issue  surviving, 
born  since  March  fourth,  nineteen  hundred 
and  six,  the  homestead  of  such  deceased  allot- 
tee shall  remain  inalienable,  unless  restrictions 
against  alienation  are  removed  therefrom  by 
the  Secretary  of  the  Interior  in  the  manner 
provided  in  section  one  hereof,  for  the  use  and 
support  of  such  issue,  during  their  life  or 
lives,  until  April  twenty-sixth,  nineteen  hun- 
dred and  thirty-one  *   *   *." 

It  will  be  noted,  from  section  2,  supra,  that  oil, 
gas  and  certain  other  leases  covering  the  restricted 


lands  belonging  to  these  Indians  covdd  be  made 
with  the  approval  of  the  Secretary  of  the  Interior, 
and  not  otherwise. 

The  matter  of  the  jurisdiction  of  the  Secretary 
of  the  Interior  over  the  funds  of  Indians  of  the 
Five  Civilized  Tribes  from  their  restricted  allot- 
ments, was  noticed  by  the  United  States  Circuit 
Court  of  Appeals  for  the  eighth  circuit  in  the  case 
of  the  United  States  v.  Hinkle  (261  Fed.  518) ,  and 
the  status  of  such  funds  was  clearly  defined.  The 
Court,  after  directing  attention  to  sections  19  and 
20  of  the  act  of  April  26,  1906,  and  section  2  of  the 
act  of  May  27,  1908,  said: 

"*  *  *  the  exclusive  custody  and  control  of 
mineral  rents  and  profits  derived  from  re- 
stricted lands  of  full-blood  tribal  Indian  citi- 
zens of  the  Five  Civilized  Tribes  is  vested  in 
the  Secretary  of  the  Interior,  subject  only  to 
such  rules  and  regulations  as  he  may  prescribe, 
as  an  independent  trust  fund,  separate  and  dis- 
tinct from  the  trust  estate  in  the  land  itself, 
and  that  the  rules  and  regulations  referred  to 
show  that  the  Secretary  has  elected  to  admin- 
ister this  trust  and  to  retain  the  custody  and 
control  of  such  funds  "until  such  time  or  times 
as  the  payment  thereof  is  considered  best  for 
the  benefit  of  said  lessor,  or  his  or  her  heirs." 


The  Supreme  Court  of  the  United  States  in 
Parker  v.  Richard  (250  US.  235)  ,  in  dealing  with 
lands  inherited  by  a  full-blood  heir,  held: 

"During  the  continuance  of  such  restric- 
tions, the  duty  to  protect  the  interests  of  the 
full-blood  heir  by  supervising  the  collection, 
care  and  disbursement  of  royalties  arising  from 
an  oil  and  gas  lease  made  under  Sec.  2,  remains 
with  the  Secretary  of  the  Interior." 

See  also  Sunderland  v.  United  States  (266  U.S. 
226)  ,  dealing  with  the  investment  of  funds  derived 
from  a  sale  of  restricted  allotted  lands. 

Under  constitutional  authority  and  since  the 
foundation  of  our  Government,  the  Indians  have 
been  treated  as  wards  of  the  Government,  and  the 
United  States  has  acted  as  guardian  of  all  restricted 
Indians.  The  power  of  Congress  to  regulate  the 
affairs  and  to  provide  for  the  supervision  of  these 
wards  of  the  Nation  is  not  debatable. 

As  stated  by  the  Attorney  General  in  an  opinion 
of  March  20,  1925,  relative  to  the  Quapaw  Indians 
and  the  matter  of  income  tax,— 

"The  Indians  have  always  been  treated  as 
wards  of  the  Nation.  LaMotte  v.  United  States, 
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254  U.S.  570;  U.S.  v.  Kagama,  118  U.S.  375. 
This  condition  of  wardship  is  not  affected  by 
the  allotment  of  land  to  the  Indian  (Bond  v. 
United  States,  181  Fed.  613),  nor  by  the  con- 
ferring of  citizenship  upon  him.  Winton  v. 
Amos,  255  U.S.  373;  U.S.  v.  Sandoval,  231  U.S. 
228.  It  rests  entirely  with  Congress  to  deter- 
mine when  the  relationship  shall  cease,  Lone 
Wolf  v.  Hitchcock,  187  U.S.  553;  Tiger  v. 
Western  Investment  Co.,  221  U.S.  286." 

Section  441  of  the  Revised  Statutes  provides  that: 

"The  Secretary  of  the  Interior  is  charged 
with  supervision  of  public  business  relating  to 
the  following  subjects:  *  *  *  Third,  the  In- 
dians." 

Section  463  of  the  Revised  Statutes  provides  that: 

"The  Commissioner  of  Indian  Affairs  shall, 
under  the  direction  of  the  Secretary  of  the 
Interior  and  agreeably  to  such  regulations  as 
the  President  may  prescribe,  have  the  man- 
agement of  all  Indian  Affairs  and  all  matters 
arising  out  of  the  Indian  relations." 

The  supervision  and  control  of  the  Indian  wards 
of  the  Government  is  necessary  for  their  protection 
and  welfare,  and  the  Secretary  of  the  Interior  and 
Commissioner  of  Indian  Affairs  are  charged,  by  law, 
with  the  duty  of  acting  for  the  Government  as  the 
custodian  of  the  property  of  the  Indians  and  as  the 
protectors  of  their  rights.  Congress  has  given  to  the 
Secretary  of  the  Interior  and  to  the  Commissioner 
of  Indian  Affairs  certain  supervisory  authority  over 
the  Indians  and  their  property,  and  under  this  au- 
thority they  have  duties  to  perform  which  are  not 
definitely  defined  and  minutely  expressed  by  the 
statutes.  Rainbow  v.  Young  (161  Fed.  835). 

No  doubt  the  courts  of  Oklahoma  may  appoint 
guardians  of  adult  restricted  Indians  of  the  Five 
Civilized  Tribes  as  they  might  of  other  citizens  of 
the  State  upon  a  proper  showing  being  made  and 
a  compliance  with  the  statute;  but  such  jurisdic- 
tion, when  exercised,  can  so  far  as  the  estate  of  the 
Indian  is  concerned,  extend  only  to  such  property 
as  might  be  under  his  control,  free  from  the  super- 
vision of  the  Secretary  of  the  Interior.  In  other 
words  it  is  the  status  of  the  particular  property  as 
distinguished  from  the  status  of  the  Indian,  that 
determines  the  jurisdiction  of  the  Secretary  of  the 
Interior.  His  authority  can  be  in  nowise  modified 
or  controlled  by  the  fact  that  the  ward  may  be  by  a 
local  State  court  adjudged  competent  or  incompe- 
tent. Section  2  of  the  act  of  May  27,  1908,  supra,  in 
terms  which  are  clear  and  specific,  provides  that  all 


oil,  gas,  or  mineral  leases,  and  all  other  leases  of  re- 
stricted lands  for  a  term  longer  than  five  years,  and 
of  homesteads  for  more  than  one  year,  can  only 
be  made  by  approval  of  and  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may 
prescribe.  Clearly  this  invests  the  Secretary  of  the 
Interior  with  full  authority  to  impose  such  con- 
ditions and  restrictions  as  in  his  judgment  and  dis- 
cretion seem  warranted  in  any  particular  case 
touching  the  collection  and  disposition  of  the  rent- 
als which,  under  any  reasonable  construction  of  the 
statute,  are  as  fully  restricted  as  is  the  land  itself. 
The  Court  in  the  case  of  United  States  v.  Hinkle, 
supra,  squarely  held,  that  such  rents  were  "an  inde- 
pendent trust  fund,  separate  and  distinct  from" 
the  land  itself,  and  within  the  exclusive  jurisdic- 
tion of  the  Secretary  of  the  Interior.  It  will  not  be 
seriously  contended  that  as  to  the  land,  the  action 
of  a  probate  court  declaring  the  allottee  incompe- 
tent would  oust  the  jurisdiction  or  relieve  the  re- 
sponsibility of  the  Secretary  of  the  Interior.  This 
rule  is  not  a  new  one.  In  cases  where  the  estate  of 
the  ward  is  impressed  with  a  trust,  with  power  of 
administration  vested  in  a  trustee,  the  status  of  the 
trust  fund  places  it  beyond  the  reach  of  a  guard- 
ian of  the  beneficiary.  (Hallinan  v.  Hearst,  66  Pac. 
17;  55  L.R.A.  216-219;  Vaccaro  v.  Cicalla,  14  S.W. 
43,  47;  In  re  Young's  estate,  17  Phila.  511  (Pa.)). 
And  if  there  be  no  other  estate  than  that  sub- 
jected to  the  trust,  the  appointment  of  a  guardian 
of  the  estate  of  a  ward  by  the  probate  court  is  im- 
proper (Studebaker  v.  Hogen,  176  Pac.  339,  340) . 

The  authority  to  administer  such  restricted  funds 
of  necessity  carries  with  it  the  absolute  right  to  de- 
termine the  method  of  administration.  His  refusal 
to  recognize  any  power  in  the  probate  courts  with 
respect  to  such  fund,  is  not  inconsistent  with,  nor 
opposed  to  the  full  exercise  by  such  courts  of  every 
power  incident  to  the  discharge  of  the  duties  con- 
fided to  them  and  as  to  all  property  not  withheld 
from  their  jurisdiction  they  are  supreme  within  the 
limits  of  the  statutes  conferring  their  minority.  A 
ward  of  the  United  States  may  well  be  also  the 
ward  of  a  local  county  court.  But  the  mere  fact  that 
he  has  property  not  restricted,  as  the  term  is  here 
employed,  affords  no  basis  for  a  conclusion  that  the 
status  of  the  restricted  fund  is  changed.  Without 
intervention  by  the  local  courts  the  possessor  of  the 
two  funds  would  have  unquestioned  control  of  the 
unrestricted  fund  but  his  powers  as  to  the  other 
would  not  be  enlarged  in  any  degree  for  that  reason 
alone.  And  the  appointment  of  a  guardian  of  his 
person  and  estate  would  not  extend  the  authority 
of  such  guardian  beyond  that  previously  vested 
in  his  ward.  To  carry  the  rule  beyond  this  forces  the 
absurd  conclusion  that  the  broad  powers  of  the 
United  States,  exercised  by  the  Secretary  of  the  In- 
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terior  as  its  accredited  representative,  can  be  de- 
stroyed by  a  decree  of  a  county  court  of  a  State, 
which  by  solemn  compact,  conditional  upon  its  ad- 
mission as  a  State,  has  declared  that  the  supreme 
authority  of  the  United  States  in  the  premises  shall 
never  be  limited  or  impaired.  If  such  effect  were 
accorded  the  decrees  of  county  or  any  other  State 
courts,  these  wards  of  the  Government  for  whose 
benefit  the  restrictions  were  imposed,  might  by 
merely  having  application  made  in  their  behalf, 
obtain  the  appointment  of  a  guardian  on  the  sole 
ground  of  their  inability  to  properly  manage  their 
affairs  (the  very  ground  which  justifies  the  admin- 
istration of  the  restricted  funds  as  Congress  has 
expressly  provided)  and  nullify  the  act  of  Congress 
and  extinguish  the  guardianship  of  the  United 
States.  This  would  result  in  the  restrictions  imposed 
remaining  operative  only  in  the  cases  of  competent 
adult  wards,  the  particular  class  about  which  there 
would  be  the  least  concern,  and  the  very  one  over 
which  the  Secretary  of  the  Interior,  in  the  exercise 
of  sound  judgment  and  discretion  might  be  ex- 
pected to  voluntarily  relinquish  governmental 
guardianship.  It  is  idle  to  suggest  that  had  Congress 
intended  any  such  result  it  would  have,  in  terms, 
provided  for  the  transfer  or  relinquishment  of  the 
control  exercised  by  the  United  States.  And  where, 
as  here,  instead  of  this,  it  carefully  provided  for 
and  defined  the  limits  of  such  control,  I  am  clearly 
of  opinion,  it  can  not  be  disturbed  by  any  action 
of  the  local  probate  courts,  and  that  the  decree  of 
such  courts  determining  the  status  of  the  wards 
as  incompetents,  or  the  degrees  of  incompetency, 
insanity,  or  what-not  have  no  controlling  force  so 
far  as  the  Secretary  of  the  Interior  is  concerned  in 
the  administration  of  such  restricted  funds.  He 
may,  or  may  not,  as  his  judgment  dictates,  utilize 
local  guardians  as  the  agency  through  which  he  will 
deal  with  the  Indian  wards  with  respect  to  such 
restricted  funds,  but  such  guardians  merely  because 
they  occupy  that  position,  have  no  right  to  demand 
recognition  by  him,  nor  can  it  be  compelled  by  the 
courts,  nor  his  judgment  and  discretion  in  the 
premises,  dictated  or  controlled.  The  reasoning  ad- 
vanced by  the  Court  in  the  case  of  Blanset  v.  Cardin 
(256  U.S.  325) ,  on  the  question  there  presented,  ap- 
plies very  forcibly  in  this.  The  Court  had  under 
consideration  the  construction  of  the  act  of  Febru- 
ary 14,  1913  (37  Stat.  678),  amending  section  2  of 
the  act  of  June  25,  1910  (36  Stat.  855,  856),  con- 
ferring the  right  of  testamentary  disposition  upon 
certain  Indians,  wards  of  the  United  States.  Other 
acts  of  Congress  provided  that  in  cases  of  intestacy 
the  descent  was  controlled  by  local  State  laws,  and 
such  laws  also  prevented  the  husband  or  wife  from 
bequeathing  more  than  two-thirds  of  the  estate 
away  from  the  other.  It  was  conceded  that  so  long 


as  the  property  remained  restricted,  the  acts  of 
Congress  and  not  the  State  statutes  were  para- 
mount, but  it  was  further  insisted  that  as  the  re- 
strictions ipso  facto  fell  with  the  death  of  the  testa- 
trix, the  operation  of  the  State  laws  revived  and 
the  jurisdiction  of  the  Secretary  of  the  Interior  un- 
der the  Federal  law  was  destroyed.  The  Court  said: 

"If  the  first  contention  is  true,  the  act  of 
Congress  is  reduced  to  impetence  by  its  con- 
tradictions. According  to  the  contention  it  per- 
mits a  will  and  immediately  provides  for  its 
defeat  at  the  very  instant  it  is  to  take  effect. 
Such  antithetical  purpose  can  not  be  imputed 
to  Congress  and  it  is  repelled  by  the  words  of 
Section  2." 

See  also  Blundell  v.  Wallace  (267  U.S.  373,  377) . 

Assuming  it  was  the  purpose  of  Congress  to  per- 
mit the  making  of  wills  only  by  competent  adults, 
still  no  decree  of  a  State  court  made  prior  to  the 
making  of  a  will  by  an  Indian  under  authority  of 
a  Federal  statute,  declaring  such  Indian  incompe- 
tent, would  bind  the  Secretary  of  the  Interior  to 
withhold  his  approval  of  it.  So  long  as  the  Federal 
statute  controls,  it  is  within  the  jurisdiction  of  the 
Secretary  of  the  Interior,  and  not  in  any  State 
court,  to  determine  not  only  the  question  of  com- 
petency of  the  maker  of  the  will,  but  every  other 
question  upon  which  his  approval  or  disapproval 
of  it  depends.  It  can  never  be  assumed  that  where 
Congress  has  attempted  to  protect  a  particular  class, 
who  though  in  some  other  relation  may  be  with- 
in the  reach  of  State  legislation,  intends  by  the 
same  act  to  provide  a  way  for  defeating  its  clear 
purpose,  by  or  through  the  acts  of  some  other 
agency,  such  as  probate  court,  over  which  it  has  no 
control. 

It  is  my  opinion  that,  except  as  to  the  rents  from 
leases  which  the  allottee  is  specifically  authorized 
to  make  without  the  approval  of  the  Secretary  of 
the  Interior,  the  proceeds  derived  from  all  other 
leases  are  restricted;  that  this  status  places  them 
beyond  the  jurisdiction  of  the  probate  courts  of  the 
State,  and  leaves  the  jurisdiction  where  it  has  been 
placed  by  Congress  in  the  Secretary  of  the  Interior 
and  Commissioner  of  Indian  Affairs;  whose  control 
is  exclusive  and  unrestricted,  not  only  so  far  as  such 
courts  are  concerned,  but  so  far  also  as  any  legisla- 
tive power  of  the  State  goes  to  confer  a  conflicting 
authority  on   those  courts. 


E.  O.  Patterson, 

Solicitor. 


Approved: 


.,  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

In  connection  with  irrigation  work  on  Indian 
reservations  you  have  requested  my  opinion  on 
several  questions  presented  by  the  Commissioner 
of  Indian  Affairs  who,  after  referring  to  the  two 
main  classes  into  which  such  projects  fall,— those 
on  which  the  irrigation  costs  constitute  a  lien 
against  the  lands  benefited  and  those  on  which  no 
such  lien  exists,— submits  the  following: 

1.  Can  the  Secretary  of  the  Interior  assess 
charges  against  lands  within  these  two  projects 
that  are  State  school  lands  where  such  lands 
are  susceptible  of  receiving  water  but  are  not 
now  being  cultivated  owing  to  the  fact  that  the 
title  is  still  in  the  respective  States? 

2.  Where  Indian  lands  are  leased  under  both 
projects,  the  leases  providing  for  the  lessees  to 
pay  the  operation  and  maintenance  assess- 
ments accruing  during  the  period  of  such 
leases,  but  the  lessees  fail  to  pay  such  charges, 
would  subsequent  purchasers  of  the  lands  take 
such  lands  subject  to  the  accrued  charges? 

3.  Where  land  is  purchased  under  Govern- 
ment sale  holding  out  that  a  paid-up  water 
right  went  with  the  land  (See  Attorneys  Gen- 
eral Opinions  33,  page  25,  supra)  ;  also  where 
a  white  man  purchases  direct  from  a  fee  patent 
Indian,  is  this  Service  required  to  continue 
construction  work  to  provide  irrigation  facili- 
ties for  the  total  area  of  the  irrigable  allotment 
when  at  the  date  of  the  sale  or  the  issuance  of 
fee  patent  only  part  of  the  land  was  then  ac- 
tually under  constructed  works  and  could 
accordingly  be  irrigated? 

4.  Referring  further  to  Question  No.  3, 
opinion  is  also  desired  as  to  whether  or  not  in 
cases  where  fee  patent  Indians  sell  direct  to 
white  purchasers  and  no  construction  charges 
are  paid  and  no  lien  is  created  by  express  leg- 
islative act  to  assure  their  repayment,  the  Gov- 
ernment can  refuse  delivery  of  water  unless 
and  until  the  purchaser  executes  an  agree- 
ment to  pay  his  share  of  the  construction  cost. 

From  the  inception  of  activities  by  the  Federal 
Government  in  connection  with  irrigation  work 
among  the  Indians  down  to  the  year  1900  or  there- 


abouts practically  all  appropriations  by  Congress 
for  such  work  were  purely  gratuitous;  that  is,  there 
was  no  thought  of  requiring  the  Indian  to  repay. 
About  the  year  mentioned,  however,  this  policy 
underwent  a  decided  change,  to  the  extent  at  least 
of  either  drawing  on  tribal  funds  belonging  to  the 
Indians  chiefly  concerned,  if  such  funds  were  at 
hand,  or  by  making  direct  appropriations  from  the 
Federal  Treasury  to  be  reimbursed  from  tribal 
funds  of  the  Indians  derived  from  sales  of  unallot- 
ted lands  within  their  reservation  as  and  when  had. 
For  illustrative  purposes  see  section  4  of  the  act 
of  May  31,  1900  (31  Stat.  247),  dealing  with  the 
Crow  Indians  in  Montana;  article  4  of  the  agree- 
ment with  the  Indians  of  the  Wind  River  Reserva- 
tion, Wyoming,  ratified  by  the  act  of  March  3,  1905 
(33  Stat.  1016),  and  the  provisions  of  the  act  of 
June  21,  1906  (34  Stat.  375,)  dealing  with  irrigation 
among  the  Ute  Indians  in  Utah.  Others  could  be 
cited  but  these  are  ample  for  our  present  purpose. 
On  many  of  the  reservations,  however,  the  entire 
tribal  membership  failed  to  receive  irrigable  lands 
in  severalty;  that  is,  some  held  allotments  lying 
within  the  irrigable  areas  while  others  did  not. 
This  arose  from  several  causes  among  which  may 
be  mentioned  the  immediate  habitat  of  individual 
members  of  the  tribe,  preference  in  selecting  lands 
wanted  in  allotment,  but  more  largely  because  on 
a  great  many  reservations  allotments  in  severalty 
were  made  years  before  the  inauguration  of  any 
irrigation  scheme.  At  any  rate,  on  most  of  the  res- 
ervations where  irrigation  is  in  vogue  we  find  some 
of  the  Indians  holding  allotments  under  the  irriga- 
tion systems  while  other  members  of  the  same  tribe 
have  no  land  under  ditch.  Naturally  those  members 
who  received  no  irrigable  lands  in  allotment  pro- 
tested against  the  expenditure  or  hypothecation  of 
their  share  of  a  fund  common  to  the  entire  tribe 
for  the  special  benefit  of  their  more  fortunate 
brethren  who  happened  to  hold  irrigable  lands  in 
allotment.  Appreciating  the  lack  of  equity  in  situa- 
tions of  this  kind  Congress  set  about  to  rectify  it 
and  by  an  item  of  general  application  in  the  In- 
dian appropriation  act  of  August  1,  1914  (38  Stat. 
582) ,  after  advancing  some  $335,000  for  irrigation 
work  among  the  Indians  further  directed: 

That  all  the  moneys  expended  heretofore  or 
hereafter  under  this  provision  shall  be  reim- 
bursable where  the  Indians  have  adequate 
funds  to  repay  the  Government,  such  reim- 
bursement to  be  made  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may 
prescribe:  Provided  further,  That  the  Secretary 
of  the  Interior  is  hereby  authorized  and  direc- 
ted to  apportion  the  cost  of  any  irrigation 
project  constructed  for  Indians  and  made  re- 
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imbursable  out  of  tribal  funds  of  said  Indians, 
in  accordance  with  the  benefits  received  by 
such  individual  Indians  so  far  as  practicable 
from  said  irrigation  project,  said  cost  to  be  ap- 
portioned against  such  (each)  individual  In- 
dian under  such  rules,  regulations,  and  condi- 
tions as  the  Secretary  of  the  Interior  may 
prescribe. 

Even  prior  to  the  year  1914,  in  a  few  instances 
at  least,  in  dealing  with  particular  projects  or  res- 
ervations Congress  had  placed  the  burden  of  the 
cost  of  irrigation  work  where  it  more  properly  be- 
longs, on  the  shoulders  of  the  individual  Indians 
benefited  or  better  still  by  way  of  a  lien  against  the 
land  irrigated.  Illustrative  of  this  see  the  act  of 
August  24,  1912  (37  Stat.  522),  which  reads  in 
part: 

That  the  proportion  of  the  cost  of  the  irriga- 
tion project  on  the  Gila  River  Indian  Reserva- 
tion heretofore  and  herein  authorized  to  be 
paid  from  the  public  funds  shall  be  repaid  into 
the  Treasury  of  the  United  States  as  and  when 
funds  may  be  available  therefor:  Provided  fur- 
ther, That  in  the  event  any  allottee  shall  re- 
ceive a  patent  in  fee  to  an  allotment  of  land 
irrigated  under  this  project  before  the  United 
States  shall  have  been  wholly  reimbursed  as 
here  in  provided,  then  the  proportionate  cost 
of  the  project,  to  be  apportioned  equitably  by 
the  Secretary  of  the  Interior,  shall  become  a  first 
lien  on  such  allotment,  and  the  fact  of  such 
lien  shall  be  recited  on  the  face  of  each  patent 
in  fee  issued  and  the  amount  of  the  lien  set 
forth  therein,  which  said  lien,  however,  shall 
not  be  enforced  so  long  as  the  original  allottee 
or  his  heirs  shall  own  the  allotment;  and  the 
receipt  of  the  Secretary  of  the  Interior,  or  of 
the  officer,  agent,  or  employee  duly  authorized 
by  him  for  that  purpose,  for  the  payment  of 
the  amount  assessed  against  any  allotment  as 
herein  provided  shall,  when  duly  recorded  by 
the  recorder  of  deeds  in  the  county  wherein 
the  land  in  located,  operate  as  a  satisfaction  of 
such  lien. 

Legislation  of  similar  import  with  respect  to  the 
Colorado  River  and  Yuma  Indian  Reservations  in 
California  and  Arizona  will  be  found  in  the  act  of 
March  3,  1911  (36  Stat.  1063),  and  in  the  act  of 
May  18,  1916  (39  Stat.  139  et  seq.)  ,  dealing  with 
the  Blackfeet,  Flathead,  and  Fort  Peck  Reserva- 
tions in  Montana.  Others  could  be  mentioned,  if 
necessary,  but  it  will  here  be  observed  that  the 
substantive  legislation  in  the  act  of  August  1,  1914, 
supra,  creates  no  lien  for  repayment  of  the  irriga- 


tion charges  but  simply  directs  the  Secretary  of  the 
Interior  to  require  reimbursement,  if  the  Indians 
have  adequate  funds  to  repay,  under  such  rules  and 
regulations  as  the  Secretary  may  prescribe.  Admin- 
istrative officers  of  the  Government  being  without 
power  to  insert  conditions  or  limitations  in  land 
patents  not  contemplated  by  law  (Burke  v.  So.  Pac. 
R.R.  Co.,  234  U.S.  670) ,  it  follows  that  the  Secre- 
tary of  the  Interior  is  unable  to  impose  a  lien  for 
repayment  of  these  irrigation  charges  except  where 
Congress  has  expressly  so  directed.  In  this  connec- 
tion it  is  to  be  remembered  that  most  of  our  In- 
dian allottees,  holding  lands  within  these  irrigation 
projects,  received  title  therefor  under  our  familiar 
25-year  trust  patents  which  declare  that  at  the  ex- 
piration of  the  trust  period  the  fee  will  then  be 
conveyed,  also  by  patent,  "free  of  all  charges  or 
incumbrances  of  any  nature  whatsoever."  In  the 
face  of  this  obligation  on  the  part  of  the  Govern- 
ment, the  right  of  the  Indian  to  an  unincumbered 
title  on  expiration  of  the  trust  is  not  lightly  to  be 
invaded.  At  any  rate  we  are  thus  confronted  with 
the  two  classes  into  which  those  projects  fall,  those 
on  which  Congress  has  specifically  provided  for  the 
retention  of  a  lien  to  guarantee  repayment  of  the 
irrigation  charges  and  those  on  which  no  such  lien 
exists.  With  these  observations  in  mind  we  return 
to  the  question  first  presented  above. 

From  an  early  date  in  providing  for  the  disposal 
of  lands  within  Indian  reservations  Congress  has 
uniformly  granted  certain  areas  therein,  usually 
Sections  16  and  36  in  each  township  (or  an  equiva- 
lent) ,  to  the  State  or  States  in  which  such  lands  are 
located  in  support  of  the  common  or  public  schools 
of  such  States.  For  the  grant  so  made  compensa- 
tion has  usually  been  awarded  to  the  Indians  but 
with  that  feature  of  the  matter  we  are  not  now 
concerned.  In  no  instance,  however,  and  I  speak 
advisedly,  has  either  Congress  or  the  Indians  as- 
sumed any  obligation,  legal  or  otherwise,  to  furnish 
water  for  irrigation  purposes  to  any  lands  so 
granted  to  a  State.  The  State  of  course  simply  takes 
such  lands  in  place,  or  indemnity  lands  elsewhere  in 
case  of  loss,  and  the  State  is  entitled  only  to  these 
lands  in  their  original  or  native  condition,  without 
enhancement  in  value  at  the  expense  either  of  the 
Federal  Government  or  of  the  Indians,  by  way  of 
irrigation  or  otherwise.  That  is  to  say,  if  water  is 
desired  for  such  lands,  the  expense  incident  thereto 
must  be  borne  by  the  State  or  by  its  grantees.  As 
officials  of  a  State,  however,  in  the  absence  of  ap- 
propriate authority  from  the  legislative  body,  are 
without  power  to  burden  or  impair  lands  belong- 
ing to  the  State  with  liens  or  obligations  of  the 
character  with  which  we  are  now  dealing,  water 
should  not  be  delivered  to  any  State  lands  through 
any  irrigation  system  constructed  by  the  Govern- 
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ment,  in  the  absence  of  specific  agreements  with 
officers  of  the  State  supported  by  proper  statutory 
authority.  Further,  in  the  absence  of  express  leg- 
islation by  Congress  to  that  effect,  lands  so  granted 
to  any  State  can  not  be  burdened  with  such  a  lien 
by  officers  of  the  Federal  Government,  without  the 
consent  of  the  State.  Situations  of  this  kind  can 
best  be  met  by  distributing  the  costs  or  "irrigation 
charges"  over  the  remaining  area  within  the  proj- 
ect, omitting  the  State  school  lands.  Thus,  if  a 
given  project  embraces  say  40,000  acres,  including 
2,000  acres  belonging  to  the  State,  in  the  absence 
of  a  contract  with  the  State  officials,  supported  by 
the  necessary  statutory  authority,  the  lands  belong- 
ing to  the  State  should  be  excluded  from  the  area 
furnished  with  water  and  the  project  costs  dis- 
tributed over  the  remaining  38,000  acres  within 
the  project.  Later,  should  the  State  school  lands 
come  into  a  position  to  assume  a  proper  propor- 
tionate part  of  the  costs  of  the  system,  water  can 
then  be  delivered  to  such  lands  and  the  project 
charges  redistributed  over  the  entire  area  within 
such  project.  This  reduces  the  matter  simply  to  one 
of  bookkeeping  and  hence  needs  no  further  discus- 
sion here. 

As  a  preliminary  to  the  second  question  it  may 
be  said  that  on  those  projects  where  a  specific  lien 
for  repayment  of  the  irrigation  charges  is  retained, 
such  charges,  of  course,  remain  a  lien  against  the 
land  until  paid;  enforceable  as  such,  or,  as  indi- 
cated in  the  answer  to  the  fourth  question  below, 
where  the  liability  to  repay  is  undoubted,  delivery 
of  water  may  be  refused  until  payment  is  made.  In 
all  such  matters  of  course  the  provisions  of  special 
enactments  relating  to  particular  projects  are  not 
to  be  disregarded,  such  as  a  declaration  in  the  act 
of  August  24,  1912,  supra,  to  the  effect  that  the  lien 
is  not  to  be  inforced  as  long  as  the  land  is  in  In- 
dian ownership;  and  those  provisions  of  the  act  of 
May  18,  1916  (39  Stat.  141) ,  relating  to  the  Black- 
feet,  Flathead,  and  Fort  Peck  Reservations  in  Mon- 
tana, wherein  it  is  said: 

"That  in  additions  to  the  construction 
charges  every  allottee,  entryman,  purchaser,  or 
owner  shall  pay  to  the  superintendent  of  the 
reservation  a  maintenance  and  operation 
charge  based  upon  the  total  cost  of  mainten- 
ance and  operation  of  the  systems  on  the  sev- 
eral reservations,  and  the  Secretary  of  the  In- 
terior is  hereby  authorized  to  fix  such  main- 
tenance and  operation  charge  upon  such  basis 
as  shall  be  equitable  to  the  owners  of  the  irri- 
gable land.  Such  charges  when  collected  shall 
be  available  for  expenditure  in  the  mainten- 
ance and  operation  of  the  systems  on  the  res- 
ervation  where  collected:  Provided,  That  de- 


livery of  water  to  any  tract  of  land  may  be  re- 
fused on  account  of  nonpayment  of  any  charges 
herein  authorized,  and  the  same  may,  in  the 
discretion  of  the  Secretary  of  the  Interior,  be 
collected  by  a  suit  for  money  owed:   *   *   *" 

Ordinarily  where  lessees  of  Indian  lands  within 
an  irrigation  project  obligate  themselves  to  pay  the 
annual  operation  and  maintenance  charges  then 
become  part  of  the  consideration  for  the  lease,  col- 
lectable as  such  from  the  lessee,  or  from  his  bonds- 
men in  case  of  failure  to  pay.  Hence,  in  the  ab- 
sence of  an  express  agreement  between  the  parties 
to  that  effect  I  am  unable  to  see  how  a  subsequent 
lessee  or  owner  can  be  held  accountable  for  the  de- 
linquencies of  a  former  occupant  of  the  same 
premises.  This  is  particularly  true  in  those  cases 
where  no  lien  is  retained  for  repayment  of  the 
irrigation  charges.  In  the  practical  operation  of 
projects  of  this  character  some  losses  are  bound  to 
occur  as  it  is  usually  impossible  in  every  instance  to 
collect  down  to  the  last  penny.  These  so-called 
"project  losses,"  meaning  those  items  it  is  found 
impossible  to  collect,  may  be  accounted  for  by 
charging  them  off  to  profit  and  loss  or  under  ap- 
propriate circumstances  by  covering  them  into  the 
project  and  redistributing  them  over  the  entire 
area  as  a  part  of  the  construction  costs.  A  pro- 
cedure analogous  in  principle  at  least  has  been  re- 
sorted to  on  our  Federal  reclamation  projects  and 
has  been  recognized  and  upheld  in  the  case  of 
Nampa  and  Meridian  Irrigation  District  v.  Bond 
(283  Fed.  569-573). 

The  third  inquiry  brings  into  view  two  classes  of 
obligees  or  assumed  obligees,  (a)  purchasers  of 
allotted  Indian  land  sold  under  governmental 
supervision  and  (b)  purchasers  of  such  land  who 
buy  direct  from  Indians  holding  patents  in  fee 
simple.  For  convenience  in  discussion  these  will  be 
treated  separately  although  both  subdivisions  re- 
late only  to  those  projects  on  which  no  lien  exists 
for  repayment  of  the  irrigation  charges.  As  indi- 
cated in  the  question  submitted  3  (a)  has  already 
been  dealt  with  in  part  in  the  Attorney  General's 
opinion  of  September  3,  1921  (33  Op.  A.G.  25) . 
Therein  it  was  held  that  liability  for  repayment  of 
the  costs  of  irrigation,— the  construction  charge,— 
on  the  Wind  River  Reservation,  Wyoming,  is  a 
personal  obligation  or  liability  resting  against  in- 
dividual Indian  allottees  holding  lands  within  the 
irrigated  areas  there,  and  that  where  such  lands 
are  sold  under  governmental  supervision  to  pur- 
chasers who  paid  the  estimated  construction  charge 
at  the  time  of  sale,  such  purchasers  can  not  there- 
after be  held  liable  for  additional  payments  in  this 
behalf.  Further,  that  this  holds  true  even  in  those 
cases  where  the  construction  charge  had  been  un- 
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derestimated  in  the  first  instance.  In  other  words, 
we  can  not  require  a  purchaser  to  pay  for  the  same 
thing  twice,  and  any  error  in  estimating  the  con- 
struction charge  is  one  for  which  the  purchaser  is 
not  responsible  and  can  not  be  held  accountable. 
It  will  be  recalled  that  sales  of  this  character  are 
had  pursuant  to  that  provision  in  section  1  of  the 
act  of  June  25,  1910  (36  Stat.  856) ,  which  reads  in 
part: 

"All  sales  of  lands  allotted  to  Indians  au- 
thorized by  this  or  any  other  act  shall  be  made 
under  such  rules  and  regulations  and  upon 
such  terms  as  the  Secretary  of  the  Interior  may 
prescribe,  and  he  shall  require  a  deposit  of  ten 
per  centum  of  the  purchase  price  at  the  time  of 
the  sale." 

Regulations  prescribed  by  an  administative  offi- 
cer, if  in  harmony  with  the  statute,  have  all  the 
force  and  effect  of  law.  Hence,  where  the  Secretary 
of  the  Interior  in  prescribing  the  terms  of  sale  of 
allotted  Indian  lands,  holds  out  to  and  assures  the 
purchaser  that  the  lands  so  sold  carry  a  "paid  up 
water  right"  we  can  not  thereafter  repudiate  that 
obligation  by  demanding  from  the  purchaser  addi- 
tional compensation.  The  criterion  for  determin- 
ing the  purchaser's  liability  in  such  cases  is  not  the 
area  under  ditch  at  the  time  of  sale,  or  the  area  to 
which  water  can  be  delivered  for  irrigation  pur- 
poses at  that  time,  but  rather  the  area  so  sold  as 
having  a  paid-up  water  right.  That  is,  if  an  allot- 
ment is  sold  as  having  a  paid-up  water  right  for 
80  acres  and  the  purchaser  buys  accordingly,  we 
can  not  thereafter  recover  additional  compensation 
on  the  ground  that  at  the  time  of  sale  only  40 
acres  were  then  actually  under  ditch.  We  must  look 
to  "the  terms  of  the  sale"  for  guidance  rather  than 
to  the  area  being  irrigated  at  the  time  of  sale. 

Purchasers  buying  direct  from  Indians  to  whom 
patents  in  fee  have  issued  (class  3-b  above)  occupy 
a  somewhat  different  position  in  so  far  as  con- 
tractual obligations  with  the  Government  are  con- 
cerned. The  rights  of  purchasers  under  such  cir- 
cumstances have  previously  been  dealt  with,  in  part, 
in  an  opinion  by  the  Solicitor  for  this  Department 
under  date  of  December  15,  1922  (49  L.D.  370) ,  the 
project  there  under  discussion  also  being  the  one 
at  Wind  River.  In  that  opinion  it  was  pointed  out 
that  where  the  obligation  to  repay  is  a  personal  one 
resting  against  the  Indian,-there  being  no  lien 
running  as  a  covenant  with  the  land-such  obli- 
gation can  not  be  shifted  to  the  shoulders  of  pur- 
chasers from  the  Indian,  in  the  absence  of  an  ex- 
press agreement  to  that  effect.  Here  the  area  under 
ditch  at  the  time  of  issuing  the  patent  in  fee  simple 
to  the  Indian  may  be  used  as  the  criterion  for  de- 


termining the  liability  of  the  respective  parties  in 
interest.  The  former  Indian  owner  is  liable  for  the 
irrigation  charges,  construction,  operation,  and 
maintenance,  accruing  prior  to  the  time  he  parts 
with  the  title;  hence,  repayment  of  those  charges,  it 
to  be  had  at  all,  is  to  be  had  from  the  former  In- 
dian owner  rather  than  from  his  grantee,  in  the 
absence  of  an  express  agreement  otherwise  between 
the  parties.  In  other  words,  a  purchaser  can  not  be 
held  liable  for  a  personal  indebtedness  resting 
against  the  former  Indian  owner  of  the  land.  Being 
under  no  obligation,  legal  or  otherwise,  to  furnish 
water  gratis  to  such  white  land  owners,  such 
charges,  construction,  operation,  and  maintenance 
as  accrue  after  the  passing  of  the  title  are  properly 
chargeable  to  the  then  owner  of  the  land;  hence, 
where  part  of  the  land  only  is  under  ditch  at  the 
time  of  sale,  if  such  subsequent  owner  of  the  land 
desires  water  for  any  additional  area,  in  the  tracts 
so  purchased,  he  must  assume  the  obligation  of 
paying  therefor.  It  would  be  advisable,  however, 
under  such  circumstances,  to  require  the  purchaser 
to  execute  an  agreement  to  that  effect,  and  de- 
livery of  water  to  such  additional  area  may  be  with- 
held until  the  purchaser  agrees  to  pay  therefor. 

The  matter  of  collecting  from  the  Indians,  gen- 
erally, leads  me  to  reinvite  attention  to  that  clause 
in  the  act  of  August  1,  1914,  supra,  requiring  reim- 
bursement "Where  the  Indians  have  adequate  funds 
to  repay."  Some  consideration  should  be  given  to 
the  financial  status  of  individual  Indians  as  doubt- 
less Congress  never  intended  that  any  of  its  Indian 
wards  would  be  impoverished  as  a  result  of  appro- 
priations made  by  that  body  in  their  behalf.  Situa- 
tions of  this  kind  amply  illustrate  the  superiority 
of  having  expenditures  of  this  character  rest  against 
the  lands  benefited,  by  way  of  a  lien,  but  even  as  to 
that  class  of  cases,  where  vested  rights  have  once 
been  created,  some  question  may  well  be  raised  as 
to  the  power  of  Congress  to  impair  or  invade  such 
rights:  Choate  v.  Trapp  (224  U.S.  665)  ;  Morrow 
v.  United  States  (243  Fed.  854)  ;  and  United  States 
v.  Heinrich  (12  F.  2d  938).  The  latter  case  is  now 
on  appeal  before  the  Ninth  Circuit,  and  as  the 
constitutional  powers  of  Congress  over  such  matters 
is  one  properly  belonging  to  the  courts  for  deter- 
mination, further  discussion  of  this  feature  of  the 
matter  would  be  inappropriate  here. 

The  answer  to  the  fourth  and  last  question  turns 
in  a  large  measure  on  the  answer  to  the  third. 
Where  no  lien  exists  for  repayment  of  the  irriga- 
tion charges  and  where  purchasers  buy  direct  from 
the  Indians  without  having  agreed  to  assume  an 
indebtedness  resting  against  the  former  Indian 
owner  such  purchasers  can  not  be  required  to  as- 
sume the  indebtedness  by  a  refusal  to  deliver  water 
until  he  agrees  to  pay.  This  would  savor  too  largely 
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of  arbitrary  action  without  due  regard  to  the  rights 
and  equities  of  the  respective  parties  in  the  prem- 
ises. In  its  final  analysis  it  would  simply  be  equiva- 
lent to  creating  or  enforcing  a  lien  where  none 
exists.  Delivery  of  water,  of  course,  may  be  refused 
under  proper  circumstances,  if  a  delinquent  water 
user  refuses  to  pay.  Mower  v.  Bond  (8  F.  2d  518)  , 
and  Holmes  v.  Whitestone  Irrigation  and  Power 
Company  (244  Pac.  579) .  In  the  absence  of  a  valid 
obligation  to  pay,  however,  refusal  of  water  until 
payment  is  made  or  until  the  land  owner  agrees  to 
pay  would  not,  in  my  opinion,  be  justified. 

E.  O.  Patterson, 

Solicitor. 
Approved:  November  6,  1926. 
John  H.  Edwards,  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  further  consideration  of  the 
right  of  the  State  of  Oklahoma  to  tax  the  "home- 
stead" allotments  of  deceased  members  of  the  Osage 
Indian  Tribe  in  those  cases  where  the  allottees 
were  of  one-half  or  more  Indian  blood  and  where 
neither  the  original  allottee  nor  his  heirs  have  re- 
ceived a  certificate  of  competency. 

The  matter  at  hand  was  the  subject  of  an  opinion 
by  me  under  date  of  August  14,  1926,  wherein  after 
discussing  pertinent  legislation  dealing  with  the 
subject  matter,  it  was  held  that  the  homestead  al- 
lotments of  deceased  members  of  the  Osage  Tribe, 
under  the  circumstances  mentioned,  are  not  sub- 
ject to  taxation  by  the  State.  In  suggesting  addi- 
tional consideration  of  the  question  the  Commis- 
sioner of  Indian  Affairs  presents  an  extended  mem- 
orandum by  the  tribal  attorney  for  the  Osage  In- 
dians, wherein  taxation  by  the  State  of  the  "sur- 
plus" lands  allotted  to  these  Indians  is  discussed  at 
considerable  length,  and  also  wherein  numerous 
decisions  by  the  courts  dealing  with  taxation  as 
applied  to  allottees  for  the  Five  Civilized  Tribes 
are  invoked.  These  issues  are  fully  appreciated 
here,  but  as  shown  in  my  prior  opinion,  we  were 
not  then  and  are  not  now  dealing  with  taxation  of 
the  surplus  lands  but  of  the  homesteads.  The  Su- 
preme Court  of  the  State  of  Oklahoma,  in  a  case 
dealing  with  the  Osages— Hudson  v.  Hopkins  (183 
Pac.  507-512) ,— recognizes  the  fact  that: 


"The  decisions  of  the  courts  in  relation 
to  taxation  pertaining  to  the  Five  Civilized 
Tribes  do  not  give  us  much  assistance  in  the 
case  at  bar  for  the  reason  that  they  are  all 
founded  on  different  acts  of  Congress  and 
treaties." 

Under  the  Osage  Allotment  Act  of  June  28,  1906 
(34  Stat.  539)  ,  each  enrolled  member  of  that  tribe 
received  an  allotment  ot  approximately  660  acres 
of  land,  and,  quoting  from  the  statute,  section  2, 
subsection  4: 

"Each  member  of  said  tribe  shall  be  permit- 
ted to  designate  which  of  his  three  selections 
shall  be  a  homestead,  and  his  certificate  of  al- 
lotment and  deed  shall  designate  the  same  as 
a  homestead,  and  the  same  shall  be  inalien- 
able and  nontaxable  until  otherwise  provided 
by  act  of  Congress.  The  other  two  selections 
of  each  member,  together  with  his  share  of  the 
remaining  lands  allotted  to  the  member,  shall 
be  known  as  surplus  land,  and  shall  be  inalien- 
able for  twenty-five  years,  except  as  hereinafter 
provided." 

Section  2,  subsection  7: 

"That  the  Secretary  of  the  Interior,  in  his 
discretion,  at  the  request  and  upon  the  peti- 
tion of  any  adult  member  of  the  tribe,  may 
issue  to  such  member  a  certificate  of  compe- 
tency, authorizing  him  to  sell  and  convey  any 
ot  the  lands  deeded  him  by  reason  of  this  act, 
except  his  homestead,  which  shall  remain  in- 
alienable and  nontaxable  for  a  period  of 
twenty-five  years,  or  during  the  life  of  the 
homestead  allottee;  if  upon  investigation,  con- 
sideration, and  examination  of  the  request  he 
shall  find  any  such  member  fully  competent 
and  capable  of  transacting  his  or  her  own 
business  and  caring  for  his  or  her  own  indi- 
vidual affairs:  Provided,  That  upon  the  issu- 
ance of  such  certificate  of  competency  the  lands 
of  such  member  (except  his  or  her  homestead) 
shall  become  subject  to  taxation,  and  such 
member,  except  as  herein  provided,  shall  have 
the  right  to  manage,  control,  and  dispose  of  his 
or  her  lands  the  same  as  any  citizen  of  the 
United  States:  Provided,  That  the  surplus 
lands  shall  be  nontaxable  for  the  period  of 
three  years  from  the  approval  of  this  act, 
except  where  certificates  of  competency  are 
issued  or  in  case  of  the  death  of  the  allottee, 
unless  otherwise   provided   by  Congress." 

The  right  of  the  State  to  tax  the  surplus  lands 
after   expiration    of   the    three-year   exemption,    of 
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course,  has  long  since  been  well  settled  in  favor  of 
the  State.  United  States  v.  Board  of  Commissioners 
of  Osage  County,  Oklahoma  (193  Fed.  485;  affirmed, 
216  Fed.  883).  As  previously  indicated,  however, 
we  are  not  here  primarily  concerned  with  taxation 
of  the  surplus.  Hence,  confining  the  discussion  as 
much  as  possible  to  the  homesteads,  it  will  first  be 
observed  from  the  legislation  reproduced  above 
that  such  homesteads  were  to  remain  inalienable 
and  nontaxable  until  otherwise  provided  by  Con- 
gress. In  the  subsequent  provision  of  the  same 
statute,  however,  dealing  with  the  issuance  of  cer- 
tificates of  competency,  which  removed  the  restric- 
tions, these  were  not  to  include  the  homesteads,  but 
it  was  therein  further  provided  that  such  home- 
steads "shall  remain  inalienable  and  nontaxable 
for  a  period  of  25  years,  or  during  the  life  of  the 
homestead  allottee".  Admittedly,  the  concluding 
clause  of  the  expression  just  used,  if  now  open  to 
original  construction,  would  imply  a  rather  clear 
intent  on  the  part  of  Congress  that  upon  the  death 
of  an  allottee  all  restrictions  against  both  aliena- 
tion and  taxation  of  the  homesteads  should  cease. 
That  issue,  however,  has  been  put  at  rest  just  the 
other  way  by  repeated  decisions  of  the  courts,  as  to 
which  see  United  States  v.  Aaron  (183  Fed.  347; 
affirmed  204  Fed.  943)  ;  United  States  v.  Board  of 
Commissioners  of  Osage  County,  supra,  and  Kenny 
v.  Miles  (250  U.S.  58-64) .  In  the  latter  case  the 
Supreme  Court  of  the  United  States  pointed  out  the 
essential  difference,  in  so  far  as  restrictions  against 
alienation  are  concerned,  between  allotments  of 
deceased  members  of  the  Osage  Tribe  and  those 
of  the  Five  Civilized  Tribes.  This  again  but  illus- 
trates the  fact  that  in  dealing  with  the  Osages  we 
cannot  with  safety  rely  on  or  invoke  rulings  per- 
taining to   the   Five  Civilized  Tribes  . 

It  may  prove  helpful  to  a  better  understanding  of 
the  situation  obtaining  among  the  Osages  and 
also  as  to  the  difference  between  these  and  allottees 
of  the  Five  Civilized  Tribes  if  we  digress  here 
for  a  brief  discussion  of  the  question  of  restric- 
tions generally  as  applied  to  the  Indians  and  their 
allotted  lands.  It  has  been  contended,  and  the 
Courts  have  held  in  some  instances,  that  the  re- 
strictions against  alienation  and  taxation  are  ana- 
logous to  covenants  running  with  the  land.  Good- 
rum  v.  Buffalo  (162  Fed.  817)  ;  Johnson  v.  United 
States  (283  Fed.  954),  and  Bowling  v.  United 
States  (233  U.S.  528)  .  Reading  "covenants"  in  this 
respect  to  mean  obligations  or  conditions,  it  will 
readily  be  seen  that  unless  such  covenants  or  "re- 
strictions" run  with  the  land  when  they  are  not 
covenants  real  but  simply  personal  obligations  or 
limitations  (15  C.  J.  1220).  In  other  words,  unless 
the  restrictions  bind  the  heir  as  well  as  the  original 
allottee,  then  it  certainly  can  not  be  said  that  such 


restrictions  run  with  the  land.  Herein  lies  the 
fundamental  distinction  between  the  Five  Tribes 
and  the  Osages,  for  with  the  former,  save  in  certain 
exceptions  not  here  material,  Congress  has  ex- 
pressly declared  that  the  death  of  an  allottee  of 
those  tribes  shall  remove  all  restrictions.  Act  May 
27,  1908  (35  Stat.  312,  section  9).  Some  such  re- 
sult may  have  been  intended  with  respect  to  the 
Osages,  but  Congress  not  having  expressly  so  de- 
clared and  the  courts,  with  whose  decisions,  supra, 
I  am  in  full  accord,  having  held  otherwise,  we  can 
not  now  by  implication  invoke  a  different  rule. 
It  may  also  be  well  again  to  point  out,  as  was  done 
in  my  prior  opinion,  that  as  applied  to  the  Osage 
homesteads,  the  restrictions  against  alienation  and 
those  against  taxation  are  coexistent  and  coexten- 
sive factors;  that  is,  they  go  hand  in  hand,  and 
where  the  former  exists  the  latter  must  necessar- 
ily follow.  This  is  manifested  in  no  small  measure 
by  use  of  the  conjunctive  word  "and"  in  the  legis- 
lation supra,  dealing  with  the  alienation  and  tax- 
ation of  such  lands,  and  it  was  so  recognized  and 
construed  in  United  States  v.  Board  of  Commis- 
sioners, supra. 

It  is  now  insisted  that  the  act  of  April  18,  1912 
(37  Stat.  86) ,  which  is  supplemental  to  and  amend- 
atory of,  the  act  of  June  28,  1906,  supra,  has  some 
material  bearing  on  the  situation  now  here.  In  so 
far  as  in  any  manner  pertinent,  the  provisions  of 
that  act  may  be  briefly  stated  thus:  Section  1  di- 
rects that  until  the  inherited  lands  of  deceased 
members  of  the  Osage  Tribe  shall  have  been  par- 
titioned or  sold,  the  Secretary  of  the  Interior  is  to 
pay  the  taxes  on  said  lands  out  of  any  money  due 
the  heirs  from  the  decedent's  segregated  funds  in 
the  Treasury  of  the  United  States;  section  3  sub- 
jects the  property  of  deceased  and  incompetent 
members  of  the  Osage  Tribe  to  the  jurisidiction 
of  the  probate  courts  of  the  State;  section  6  pro- 
vides for  a  partition  or  sale  by  and  through  those 
courts  of  the  lands  of  deceased  members,  subject 
to  the  condition  that  no  partition  or  sale  of  the  re- 
stricted lands  of  a  deceased  allottee  shall  be  valid 
until  approved  by  the  Secretary  of  the  Interior,  and 
section  7  provides  that  the  lands  of  deceased  mem- 
bers shall  not  in  any  manner  be  incumbered,  taken, 
or  sold  to  secure  or  satisfy  any  debt  or  obligation 
contracted  or  incurred  prior  to  the  issuance  of  a 
certificate  of  competency  or  removal  of  the  restric- 
tions against  alienation,  and  this  latter  section  con- 
cludes with  a  proviso  which  reads:  "That  nothing 
herein  shall  be  construed  so  as  to  exempt  any  such 
property  from  liability  for  taxes."  In  all  of  this, 
however,  should  be  borne  in  mind  the  fact  that 
the  property  therein  being  dealt  with  included 
two  classes  of  realty;  that  is,  surplus  lands  which 
had    previously   been    expressly   made    taxable    by 
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Congress  and  the  homesteads  as  to  which  there  was 
not  only  no  such  declaration  but  one  concerning 
which  the  courts  have  long  since  decided  are  not 
taxable  as  long  as  the  restrictions  against  aliena- 
tion remain.  The  effort  to  construe  this  legislation 
as  altering  the  situation  with  respect  to  the  home- 
steads would  run  counter  to  several  familiar  rules, 
viz.  (1)  That  statutes  imposing  taxes  are  not  to  be 
extended  or  enlarged  by  implication;  (2)  in  tax 
matters  doubts  must  be  resolved  against  the  Gov- 
ernment and  in  favor  of  the  taxpayer,  and  (3) 
wherever  possible  legislation  affecting  the  Indians 
is  to  be  construed  in  their  favor.  United  States  v. 
Merriam  (263  U.S.  179);  Gould  v.  Gould  (245  U.S. 
151),  and  United  States  v.  Nice    (241  U.S.  591). 

The  decision  of  the  Eighth  Circuit  Court  of  Ap- 
peals in  the  case  of  United  States  v.  Board  of  Com- 
missioners of  Osage  County,  Oklahoma  (216  Fed. 
883) ,  which  involved  in  part  the  very  question  with 
which  we  are  now  dealing,  was  handed  down  on 
August  20,  1914,  some  two  years  and  four  months 
after  the  passage  of  the  act  of  April  18,  1912, 
supra.  As  the  courts  are  presumed  to  be  familiar 
with  and  to  take  judicial  notice  of  legislation  af- 
fecting matters  pending  before  them,  it  may  safely 
be  assumed  that  had  the  statute  last  referred  to  had 
any  material  bearing  on  the  question  now  here, 
that  fact  would  not  have  escaped  the  attention  of 
the  court. 

Even  though  it  may  involve  repetition  to  some 
extent,  yet  largely  for  the  purpose  of  clarifying  the 
situation  with  respect  to  taxation  as  applied  to  the 
Osages,  I  am  disposed  to  invite  attention  to  four  dis- 
tinct lines  of  decisions  dealing  with  this  matter,  to 
wit: 

(1)  United  States  v.  Board  of  Commission- 
ers of  Osage  County,  Oklahoma  (193  Fed.  485; 
affirmed,  216  Fed.  883) .  This  involved  taxation, 
both  of  the  surplus  after  expiration  of  the 
three-  year  period  of  exemption,  and  the  home- 
steads of  deceased  members;  it  being  therein 
held  that  the  surplus  were  taxable  but  the 
homesteads  were  not  until  the  exemption 
against  the  latter  had  been  removed  by  Con- 
gress. 

(2)  United  States  v.  Board  of  Commission- 
ers of  Osage  County,  Oklahoma  (254  Fed.  570; 
reversed,  251  U.S.  128;  1  F.  2d  701;  affirmed, 
267  U.S.  587) .  These  should  by  no  means  be 
confused  with  those  under  No.  1,  supra,  as  they 
turn  solely  on  alleged  excessive  valuations  by 
the  State  of  Oklahoma  of  Osage  lands  that 
were  taxable  rather  than  a  denial  of  a  right 
in  the  State  to  levy  any  tax  at  all. 

(3)  United  States  v.  McCurdy,  County 
Treasurer  of  Osage  County   (280  Fed.  103;  af- 


firmed, 264  U.S.  484) .  These  involved  at- 
tempted taxation  by  the  State  of  Osage  surplus 
allotments  prior  to  the  expiration  of  the  three- 
year  period  of  exemption;  such  right  being 
denied  the  State  even  in  those  cases  where  the 
allottees  had  died  prior  to  the  expiration  of 
said  period. 

(4)  McCurdy  County  Treasurer  of  Osage 
County,  Oklahoma,  v.  United  States  (246  U.S. 
263)  .  This  involved  taxation  by  the  State  of 
lands  purchased  with  Indian  funds  from  wbich 
the  restrictions  had  previously  been  removed, 
the  decision  there  being  in  favor  of  the  State. 

The  latter  case  recalls  that  line  of  decisions  to 
the  effect  that  where  the  covenants,  i.e.,  the  "re- 
strictions", especially  those  against  taxation,  have 
ceased  to  run  they  can  not  be  reimposed  except  by 
act  of  Congress;  also  that  where  restricted  Indian 
property  comes  into  the  hands  of  persons  other 
than  of  Indian  blood,  by  inheritance  or  otherwise, 
the  covenants  also  then  cease;  Levindale  Lead  and 
Zinc  Mining  Company  v.  Coleman  (241  U.S.  432) 
and  Childers  v.  Pope  (249  Pac.  726)  .  The  case  last 
mentioned  is  not  without  considerable  interest 
here.  It  involved  the  right  of  the  State  to  impose 
an  inheritance  tax  on  the  estate  of  Nah-me-tsa-he, 
a  deceased  full-blood  member  of  the  Osage  Tribe. 
Therein  the  Supreme  Court  of  the  State  held,  on 
October  5,  1926,  that  the  shares  in  this  estate,  in- 
cluding the  restricted  lands,  inherited  by  a  full- 
blood  Indian  heir,  Rhoda  Wheeler  Pope,  are  not 
subject  to  an  inheritance  tax  by  the  State,  follow- 
ing the  rule  announced  by  the  Supreme  Court  of 
the  United  States  in  Childers  v.  Beaver —n  Quapaw 
case  (270  U.S.  555) .  The  Supreme  Court  of  the 
State  also  held  that  the  shares  of  O.  V.  Pope,  the 
white  husband  of  the  deceased  allottee  in  the  case 
mentioned,  were  properly  taxable,  this  being  in 
harmony  with  the  theory  on  which  Levindale 
Lead  and  Zinc  Company  v.  Coleman,  supra,  was 
founded.  With  these  ridings  by  the  Supreme  Court 
of  the  State  I  am  in  entire  accord,  but  if,  as  con- 
tended, the  death  of  an  Osage  allottee  removes  all 
restrictions  against  taxation  of  the  homestead,  then 
I  am  unable  to  see  wherein  such  property  would  not 
then  become  subject  to  the  State  inheritance  tax. 
In  other  words,  under  what  theory  of  the  law  can 
it  be  said  that  such  lands  are  exempt  from  the  State 
inheritance  tax  yet  at  the  same  time  are  subject  to 
ordinary,  or  what  might  be  termed,  direct  taxes? 
To  avoid  prolonging  the  discussion  I  have 
deemed  it  unnecessary  again  to  review  the  effect  of 
the  act  of  March  3,  1921  (41  Stat.  1249),  which 
deals  with  the  Osages,  as  the  scope  of  that  statute 
was  fully  covered  in  my  prior  opinion.  After  care- 
fully reviewing  the  entire  situation,  I  have  found 
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no  occasion  to  question  the  soundness  of  the  view 
previously  expressed. 

E.  O.  Patterson, 

Solicitor. 
Approved:  December  21,  1926. 
John  H.  Edwards,  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior: 

Dear  Mr.  Secretary: 

On  March  25,  1926,  I  rendered  an  opinion  con- 
cerning the  ownership  of  the  bed  of  Red  River 
in  Oklahoma  between  the  easterly  boundary  of  that 
State  and  the  98th  meridian  of  west  longitude.  Af- 
ter a  review  of  the  principal  treaties  and  statutes 
involved,  the  conclusion  was  reached  that  the 
United  States  did  not  own  any  portion  of  the 
river  bed  in  the  area  in  question. 

The  opinion  of  the  Attorney  General  was  re- 
quested on  this  point,  and  the  opinion  of  March 
25,  1926,  was  forwarded  to  him  for  consideration  in 
connection  therewith.  On  September  14,  1926,  the 
Attorney  General  addressed  to  you  a  letter  express- 
ing his  preliminary  view  of  the  situation  as  follows: 

"Your  letter  was  accompanied  by  the  formal 
opinion  of  the  Solicitor  of  the  Department  of 
the  Interior,  in  which  he  arrives  at  the  con- 
clusion that  the  United  States  has  no  title  to 
the  land  in  question.  The  investigation  so  far 
made  of  the  matter  by  this  Department  would 
tend  to  indicate  to  the  contrary,  on  the  ground 
that  in  the  case  of  Oklahoma  v.  Texas,  256 
U.S.  70,  608,  the  Court  held  the  State  of  Texas, 
its  grantees  and  licenses  had  no  proprietary 
interest  in  the  bed  of  the  river,  and  in  Okla- 
homa v.  Texas,  258  U.S.  574,  the  Court  held 
that  the  title  to  the  bed  of  the  river  did  not 
pass  to  the  State  of  Oklahoma  at  the  time  of 
its  admission  to  the  Union,  and  that  if  it  had 
any  interest  whatsoever  in  the  land  it  would 
be  incident  to  its  ownership  of  riparian  lands 
on  the  northerly  bank,  which  would,  of  course, 
be  likewise  the  case  as  to  any  grantees  or  li- 
censees of  the  State.  This  would  leave  for  con- 
sideration: 

(a)  The  treaty  of  June  22,  1855  (11  Stat. 
611)  between  the  United  States  and  the  Choc- 
taw and  Chickasaw  Nations  of  Indians,  and 


(b)  Any  statutes  or  treaties  subsequent  to  the 
said  treaty  of  June  22,  1855,  affecting  the  lands 
in  question. 

A  construction  of  the  language  of  the  Treaty 
of  1855  (which,  by  its  terms,  superseded  the 
previous  treaty  with  the  Choctaws  of  Septem- 
ber 27,  1830,  7  Stat.  333)  would  seem  to  indi- 
cate clearly  that  the  treaty  of  1855  granted  only 
from  the  north  bank  of  the  Red  River,  and 
hence  would  exclude  the  entire  bed  of  the 
river.  It  was  also  decided  in  Oklahoma  v. 
Texas,  258  U.S.,  supra,  that  allottments  and 
patents  of  Indian  lands  originally  granted  by 
treaty  would  be  bound  by  the  exterior  limits 
contained  in  the  original  treaty  or  grant. 

It  would  follow  that  unless  there  are  some 
statutes  with  reference  to  allotments  of  the 
lands  granted  by  the  treaty  widening  the 
scope  of  the  treaty  so  as  to  grant  riparian  or 
other  rights  in  the  bed  of  the  river  that  the  bed 
of  the  river  would  remain  the  property  of  the 
United  States.  The  opinion  submitted  by  the 
Solicitor  of  the  Interior  Department  specifically 
refers  to  the  Acts  of  June  6,  1900  (31  Stat.  672)  , 
June  5,  1906  (34  Stat.  213) ,  the  Treaty  of  April 
28,  1866  (14  Stat.  769),  the  Treaty  of  1867 
(14  Stat.  581) ,  [15]  the  Acts  of  June  28,  1898 
(30  Stat.  495,  505) ,  July  1,  1902  (32  Stat.  641) 
and  also  suggests  "subsequent  acts  and  treaties 
which  provided  for  the  survey  and  allotting  of 
the  lands,  and  for  the  issuance  of  tribal  deeds 
or  patents  therefor  by  the  officers  of  the  Chick- 
asaw and  Choctaw  Nations",  (pp.  7,  8  of  Op.  of 
Solicitor  of  Department  of  the  Interior)  . 

I  should  be  glad  to  have  a  citation  to  such 
"subsequent  acts  and  treaties"  bearing  upon 
the  matter  in  question  before  rendering  a  final 
decision  upon  the  question,  and  would  also  be 
glad  to  have  the  matter  further  considered  by 
the  Solicitor  of  the  Interior,  in  view  of  the  pre- 
liminary views  above  expressed." 

The  entire  matter  has  been  given  further  con- 
sideration, and  the  following  represents  the  con- 
clusion reached: 

There  can  be  no  question  but  that  the  State  of 
Texas  and  those  deriving  title  through  that  State 
have  no  ownership  in  the  lands  north  of  the 
south  bank  of  Red  River.  United  States  v.  Texas 
(162  U.S.  1)  ;  Oklahoma  v.  Texas  (256  U.S.  70;  id. 
258  U.S.  574;  id.  260  U.S.  606) . 

Evidence  presented  in  the  suit  Oklahoma  v. 
Texas  as  to  nonnavigability  of  Red  River  within 
the  limits  of  the  State  of  Oklahoma  at  the  time 
of  the  admission  of  said  State  into  the  Union  (sum- 
marized in  258  U.S.  574) ,  led  to  the  conclusion 
that  Oklahoma  acquired  no  title  to  the  bed  of  Red 
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River,  as  an  incident  of  its  sovereignty  upon  ad- 
mission into  the  Union,  and  that  such  rights  as 
rest  in  it  or  its  grantees  are  incidents  to  riparian 
ownership  of  lands  on  the  north  bank  of  said  river. 
Since  the  riparian  lands  throughout  the  area  in 
question  were,  long  prior  to  statehood  of  Okla- 
homa, disposed  of  to  the  Choctaw  and  Chickasaw 
Indians,  it  is  clear  that  no  such  riparian  rights 
exist  in  the  State  of  Oklahoma  or  its  grantees. 

The  elimination  of  the  two  States  leaves  the 
question  of  ownership  between  the  United  States 
and  the  Indians.  The  term  Indians  is  here  used 
collectively  to  embrace  the  Choctaw  and  Chickasaw 
Nations  or  Tribes  and  individual  members  of  said 
tribes  holding  allotments  of  riparian  lands. 

The  United  States  originally  acquired  ownership 
of  these  lands  by  a  treaty  of  1803  with  France  and  a 
treaty  of  1819  with  Spain,  and  unless  title  passed 
from  the  United  States  to  the  Indians  this  original 
ownership  would  continue  as  to  the  river  bed. 

The  former  opinion  in  this  matter  (Op.  Ma.  25, 
1926)  pointed  out  that  the  United  States  had 
parted  with  title  to  the  area  in  question  and  other 
land  to  the  Choctaw  Nation,  pursuant  to  a  treaty 
of  September  27,  1830,  and  a  patent  issued  on 
March  23,  1842,  pusuant  to  said  treaty.  A  restate- 
ment of  the  reasoning  by  which  it  was  concluded 
that  the  Indians  acquired  ownership  of  the  bed 
of  Red  River  as  an  incident  to  ownership  of  the 
riparian  lands  under  the  aforesaid  treaty  and 
patent  is  deemed  unnecessary. 

The  preliminary  view  of  the  Attorney  General 
as  expressed  in  his  letter  of  September  14,  1926,  is 
that  the  treaty  of  June  22,  1855  (11  Stat.  611), 
between  the  United  States  and  the  Choctaw  and 
Chickasaw  Nations  superseded  the  previous  treaty 
of  September  27,  1830  (7  Stat.  333),  and  by  its 
terms  limited  the  Indians'  title  to  lands  north  of 
the  north  bank  of  Red  River. 

This  preliminary  view  necessarily  implies  that 
the  treaty  of  1885,  in  addition  to  abrogating  the 
treaty  of  1830,  likewise  extinguished  all  Indian 
titles  under  the  patent  of  1842. 

After  careful  reexamination  of  the  treaties  re- 
ferred to  and  other  treaties  herein  to  be  cited,  I 
am  unable  to  agree  with  the  preliminary  view  that 
the  treaty  of  1855  affected  Indian  titles  acquired 
under  earlier  treaties  and  the  patent  of  1842. 

Prior  to  1820  the  Choctaw  Nation  held  lands  in 
the  State  of  Mississippi,  and  by  the  treaty  of  Oc- 
tober 18,  1820  (7  Stat.  210) ,  ceded  part  of  the  lands 
occupied  by  them  in  Mississippi  to  the  United 
States  in  exchange  for  "a  tract  of  country  west  of 
the  Mississippi  River,  situate  between  the  Arkansas 
and  Red  Rivers".  The  area  specifically  described 
commenced  in  the  present  State  of  Arkansas  and 
lay  between  the  Arkansas  River  and  the  Canadian 


Fork  and  was  described  as  running  from  the  source 
of  the  Canadian  Fork  "due  south  to  Red  River, 
thence  down  Red  River",  etc.  In  this  treaty  the 
commissioners  of  the  United  States,  in  its  behalf, 
ceded  the  area  described  to  the  Choctaw  Nation. 

It  should  be  noted  in  passing  that  this  cession 
was  made  following  the  conclusion  of  the  treaty  of 
February  22,  1819,  between  the  United  States  and 
Spain,  which  gave  ownership  of  the  river  bed  to  the 
United  States  and  that  the  cession  was  made  while 
said  treaty  of  1819  was  under  consideration  by  the 
Congress,  said  treaty  being  ratified  and  proclaimed 
February  22,  1821    (8  Stat.  252) . 

It  developed  that  certain  of  the  lands  ceded  to 
the  Choctaw  Nation  in  1820  were  occupied  by 
white  settlers,  and  by  treaty  of  June  20,  1825  (7 
Stat.  234) ,  the  Choctaw  Nation  receded  to  the 
United  States  the  easterly  portion  of  the  lands 
ceded  to  it  in  1820  "lying  east  of  a  line  beginning 
on  the  Arkansas  (River)  ,  100  paces  east  of  Fort 
Smith,  and  running  thence  due  south  to  Red 
River".  This  new  easterly  boundary  of  the  Choctaw 
cession  marked  what  is  now  the  present  westerly 
boundary  of  the  State  of  Arkansas.  An  act  of  Con- 
gress approved  May  28,  1830  (4  Stat.  411),  author- 
ized the  President  to  create  districts  west  of  the 
Mississippi  River,  to  be  given  to  Indians  holding 
lands  east  of  said  river  in  exchange  for  said  land. 
Section  3  of  the  act  authorized  the  President  "sol- 
emnly to  assure"  the  Indians  making  such  an  ex- 
change "that  the  United  States  will  forever  secure 
and  guarantee  to  them  *  *  *  the  country  so  ex- 
changed with  them,  and  if  they  prefer  it,  that  the 
United  States  will  cause  a  patent  or  grant  to  be 
made  and  executed  to  them  for  the  same." 

The  treaty  of  September  27,  1830,  was  made  pur- 
suant to  the  act  of  May  28,  1930,  and  provided  for 
the  issuance  of  a  patent  to  the  Choctaw  Nation. 
This  treaty,  by  its  express  terms,  ceded  to  the  In- 
dians the  same  lands  as  were  ceded  to  them  in 
1820  less  the  area  receded  to  the  United  States  in 
the  treaty  of  1825.  The  patent  also  described  the 
same  areas.  Each  described  the  land  as  running 
to  Red  River  and  down  Red  River.  In  other  words, 
the  river  was  the  boundary.  The  cession  of  1820  was 
in  terms  of  present  grant  and  undoubtedly  vested 
the  Indians  with  as  perfect  a  title  as  that  recog- 
nized and  upheld  by  the  Supreme  Court  in  the 
case  of  Neiv  York  Indians  v.  United  States  (170 
U.S.  1)  .  See  also  Choctaw  Nation  v.  United  States 
(119  U.S.  1)  ;  Fleming  v.  McCurtain   (215  U.S.  56)  . 

The  Choctaw  Nation  gained  no  new  lands  under 
the  treaty  of  1830,  but  instead  secured  a  convey- 
ance of  title  by  patent  and  many  rights  incident  to 
an  autonomous  form  of  government  as  well  as  un- 
dertakings relative  to  the  lands  ceded  by  them  east 
of  the  Mississippi  River.  These  appear  to  have  been 
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the  considerations  for  the  giving  up  by  the  Choc- 
taws  of  all  said  lands  east  of  the  Mississippi  River. 

The  area  in  question  was  occupied  by  the  Choc- 
taw Nation,  which  appears  to  have  included  the 
Chickasaws,  and,  on  January  17,  1837,  a  treaty  (11 
Stat.  573)  was  made  between  the  Choctaw  and 
Chickasaw  Tribes  in  which  for  considerations 
therein  set  forth  the  Choctaw  Nation  agreed  to  set 
aside  for  the  Chickasaws  a  district  out  of  the  west- 
erly part  of  the  tract  ceded  and  patented  to  the 
Choctaw  Nation.  The  United  States  had  no  in- 
terest in  this  treaty  except  to  supervise  and  give  ap- 
proval thereto  as  an  incident  to  its  guardianship  of 
the  Indians.  The  proposed  district  was  described 
as  one  beginning  "at  a  point  on  the  north  bank  of 
Red  River,  going  north  by  varying  courses  to  the 
Canadian  Fork,  thence  to  the  source  of  the  Ca- 
nadian Fork,  and  due  south  to  Red  River  and 
down  Red  River,"  etc.  The  thing  to  be  especially 
noted  in  this  respect  is  that,  while  the  reference  is 
to  the  northern  bank  of  the  river,  that  limitation, 
if  it  in  fact  excluded  the  Chickasaws  from  owner- 
ship of  the  bed  of  the  river,  would  have  left  such 
ownership  in  the  Choctaw  Nation  and  in  nowise 
revested  the  United  States  with  any  ownership 
therein. 

The  treaty  of  1855,  while  providing  in  section  21 
that  it  should  supersede  all  previous  treaties  as  to 
matters  inconsistent  with  the  provisions  of  said 
treaty  of  1855,  expressly  states  its  purpose  to  be  to 
embody  "in  one  comprehensive  instrument"  all 
subsisting  treaty  stipulations  between  the  United 
States  and  the  Choctaw  Indians.  The  land  de- 
scribed, which,  according  to  article  1  of  the  treaty 
"shall  constitute  and  remain  the  Choctaw  and 
Chickasaw  country,"  is  the  same  area  as  that  origin- 
ally ceded  to  the  Choctaws  by  the  treaty  of  1820, 
save  in  so  far  as  it  was  diminished  by  recessions  to 
the  United  States,  and  carries  a  relinquishment  of 
claim  to  lands  west  of  the  100th  meridian,  which 
lands,  although  described  in  the  earlier  cessions  and 
treaties,  were,  in  fact,  outside  the  territorial  limits 
of  the  United  States  at  the  time  said  grants  were 
made.  The  Chickasaw  district  was,  in  fact,  created 
by  the  treaty  of  1855,  but,  as  heretofore  pointed 
out,  said  district  was  carved  out  of  lands  conced- 
edly  belonging  to  the  Choctaw  Nation,  and  the 
terminology  employed  in  describing  the  Chickasaw 
district  has  no  direct  bearing  upon  the  question  of 
ownership  by  the  United  States  of  lands  in  the  bed 
of  Red  River. 

It  seems  unnecessary  fully  to  analyze  the  treaty 
of  1855,  however,  since  the  Supreme  Court  has  re- 
peatedly recognized  the  earlier  cessions  as  the 
source  of  Choctaw  title.  In  Choctaw  Nation  v. 
United  States,  supra,  the  purpose  of  the  treaty  of 


June  22,  1855,  was  fully  considered,  and  the  his- 
tory of  the  Choctaw  title  and  subsequent  treaties 
was  set  forth  in  detail.  Again,  in  Fleming  v.  McCur- 
tain,  supra,  and  Choctaw  v.  Trapp  (224  U.S.  665)  , 
the  existence  of  a  title  in  the  Choctaws  and  Chicka- 
saws prior  to  the  treaty  of  1855  was  expressly  rec- 
ognized. 

The  treaty  of  April  28,  1866  (14  Stat.  769) ,  car- 
ried a  recession  to  the  United  States  by  the  Choc- 
taws and  Chickasaws  of  "a  territory  west  of  the  98th 
degree,  west  longitude,  known  as  the  leased  dis- 
trict in  consideration  of  the  sum  of  $300,000." 
This  district  had  been  leased  to  the  United  States 
for  the  benefit  of  other  Indians  pursuant  to  the 
treaty  of  1855,  and  it  was  apparently  upon  this  title 
acquired  by  the  United  States  under  the  treaty  of 
April  28,  1866,  that  the  Supreme  Court  found  in 
Oklahoma  v.  Texas  (258  U.S.  574)  that  the  United 
States,  in  creating  the  Kiowa,  Comanche,  and 
Apache  Reservations  under  the  treaty  of  1867  (14 
Stat.  581)  ,  had  only  divested  itself  of  title  to  the 
lands  "north  of  the  main  channel  of  Red  River". 
The  Court,  in  its  opinion  in  that  case,  did  not  go 
behind  the  treaty  of  1867. 

By  the  act  of  March  3,  1871  (16  Stat.  538)  ,  the 
Congress  abolished  treaties  as  a  future  method  of 
contracting  with  the  Indians  and  substituted  agree- 
ments to  be  ratified  by  the  Congress.  At  a  later 
date,   direct  legislation  was  adopted. 

The  Choctaws  and  Chickasaws  are  of  the  Five 
Civilized  Tribes,  each  of  which  holds  title  under 
similar  circumstances,  and  with  whom,  under  the 
Atoka  Agreement  of  April  23,  1897,  arrangements 
were  made  for  the  allotment  and  patenting  by  the 
Tribes,  of  the  lands  owned  by  them  to  individual 
members  of  said  tribes.  Act  of  June  28,  1898  (30 
Stat.  505)  ;  act  of  July  1,  1902  (32  Stat.  641).  Since 
then  many  other  acts  of  Congress,  comprising  a 
volume  of  580  pages  up  to  the  year  1914  (Laws  re- 
lating to  the  Five  Civilized  Tribes  in  Oklahoma- 
Government  Printing  Office,  1915) ,  with  many 
additions  since  that  date,  have  been  passed. 

All  these  agreements  and  acts  of  Congress  deal 
with  the  lands  of  the  Indians  as  lands  theretofore 
acquired  by  the  Choctaws  and  Chickasaws,  and 
nothing  has  been  found  in  any  of  them  indicating 
a  surrender  to  the  United  States  by  these  Indian 
Tribes,  or  by  individual  allottees,  of  such  title  as 
they  acquired  under  or  through  the  early  cessions 
and  patent  as  to  lands  in  the  bed  of  Red  River.  It 
follows,  therefore,  that  since  the  original  cessions 
and  patent  carried  ownership  of  the  bed  of  the 
river,  as  an  incident  of  ownership  of  riparian  lands 
(a  matter  fully  considered  in  the  opinion  of  March 
25,  1926),  the  Indians  or  their  successors  and  not 
the  United  States,  own  the  bed  of  Red  River  be- 
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tween  the  98th  meridian  and  the  Arkansas  bound- 
ary. 

E.  O.  Patterson, 

Solicitor. 
Approved:  December  24,  1926. 
E.  C.  Finney,  First  Assistant  Secretary. 
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Sioux  Benefits 

December  28,  1926. 


The  Honorable, 

The  Secretary  of  the  Interior, 

Dear  Mr.  Secretary: 

My  opinion  is  requested  on  certain  questions 
arising  in  connection  with  applications  that  have 
been  made  for  Sioux  benefits  under  provisos  in 
section  17  of  the  act  of  March  2,  1889  (25  Stat.  888, 
894-5) ,  and  other  legislation.  The  pertinent  pro- 
visions of  that  section  are  as  follows: 

"That  each  head  of  family  or  single  person 
over  the  age  of  eighteen  years,  who  shall  have 
or  may  hereafter  take  his  or  her  allotment  of 
land  in  severalty,  shall  be  provided  with  two 
milch  cows,  one  pair  of  oxens,  with  yoke  and 
chain,  or  two  mares  and  one  set  of  harness  in 
lieu  of  said  oxen,  yoke  and  chain,  as  the  Secre- 
tary of  the  Interior  may  deem  advisable,  and 
they  shall  also  receive  one  plow,  one  wagon, 
one  harrow,  one  hoe,  one  axe,  and  one  pitch- 
fork, all  suitable  to  the  work  they  may  have 
to  do,  and  also  fifty  dollars  in  cash;  to  be  ex- 
pended under  the  direction  of  the  Secretary  of 
the  Interior  in  aiding  such  Indians  to  erect  a 
house  and  other  buildings  suitable  for  resi- 
dence or  the  improvement  of  his  allotment; 
*  *  *  Provided,  That  after  the  Government  has 
been  reimbursed  for  the  money  expended  for 
said  Indians  under  the  provisions  of  this  act, 


The  act  of  June  10,  1896  (29  Stat.  321-334) , 
authorizes  the  payment  of  money  to  certain  In- 
dians in  lieu  of  the  articles  of  personal  property 
mentioned  in  section  17  of  the  act  of  1889,  as  fol- 
lows: 

"The  Secretary  of  the  Interior  is  hereby  au- 
thorized and  directed  to  ascertain  the  number 
of  Sioux  and  Ponca  Indians  in  South  Dakota 
and  Nebraska  who  would  not  be  benefited  by 
the  fulfillment  of  the  proviso  of  section  seven- 


teen of  an  Act  entitled  'An  Act  to  divide  a  por- 
tion of  the  reservation  of  the  Great  Sioux  Na- 
tion of  Indians  in  Dakota  into  separate  res- 
ervations and  secure  the  relinquishment  of  the 
Indian  title  to  the  remainder,  and  for  other 
purposes,'  approved  March  second,  eighteen 
hundred  and  eighty-nine,  by  the  receipt  from 
the  United  States  of  the  articles  of  personal 
property  therein  mentioned  and  who  desire 
to  have  the  same  converted  into  money,  and 
in  lieu  of  such  articles  of  personal  property,  or 
any  part  thereof  he  may  think  proper,  the 
Secretary  of  the  Interior  shall  convert  or  com- 
mute the  same,  or  so  much  thereof  as  he  may 
think  proper,  into  money,  and  pay  the  amount 
thereof  to  such  Indians;  and  the  payment  un- 
der the  provisions  of  this  Act  shall  be  a  liquida- 
tion of  the  obligation  of  the  United  States  to 
said  Indians  under  that  portion  of  said  sec- 
tion seventeen,  so  far  as  the  articles  of  per- 
sonal property  therein  named  are  concerned." 

The  present  applications  are  by  the  heirs  of  de- 
ceased Indians  who,  it  is  alleged,  had  selected 
tracts  of  land  for  allotment  in  severalty  during 
their  lifetime  but  who  died  prior  to  the  date  their 
allotments  were  approved  or  trust  patents  issued. 
They  are  applying  for  the  commuted  value  of  the 
Sioux  benefits  to  which  they  claim  decedents  were 
entitled.  The  list  of  the  claimants  is  appended,  and 
it  is  asserted  that  each  of  the  persons  whose  names 
appear  thereon  was  the  head  of  family  or  single 
person  over  the  age  of  18  years.  This  is  not  shown, 
however,  by  the  list  itself  nor  by  the  record  at 
hand.  The  only  thing  shown  by  the  list  in  that  re- 
spect is  the  dates  of  death  and  approval  of  allot- 
ments, except  that  in  a  few  instances  the  date  of 
the  decedents'  birth  is  also  given. 

The  position  of  the  Department  heretofore  has 
been  that  a  selection  filed  for  or  on  behalf  of  a 
person  entitled  to  an  allotment  during  his  lifetime 
under  the  acts  of  Congress  authorizing  allotment 
of  Sioux  Indian  lands  inures  to  the  benefit  of  the 
heirs  upon  his  death.  (Charles  Tackett,  40  L.D.  4.) 
On  the  contrary,  it  has  been  held  that  where  one 
entitled  to  allotment  dies  without  an  allotment, 
having  been  made  or  selection  filed  by  him  or  in 
his  behalf,  the  right  perishes  with  him,  and  his 
heirs  are  not  entitled  to  an  allotment  based  upon 
his  right.  (Dallas  Shaiv,  40  L.D.  9;  Instructions,  42 
L.D.  446;  John  Gassman,  42  L.D.  582.)  The  Tack- 
ett case  was  based  on  instructions  (14  L.D.  463)  , 
and  the  case  of  Florence  May  Ree  (17  L.D.  142), 
it  being  held  in  the  former  case  that  where  a  selec- 
tion of  land  has  been  received  under  the  provisions 
of  the  act  of  1889  and  there  are  no  prior  valid 
claims  thereto,   the  same  should  be  duly  allotted, 
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and  in  case  of  the  death  of  the  allottee  prior  to 
approvel,  patent  should  issue  as  required  in  section 
8  of  the  act.  In  the  Gassman  case  it  was  held: 

*  *  *  in  order  to  initiate  such  right  to  allot- 
ment as  can  be  confirmed  to  the  heirs  after 
death,  application  must  have  been  made  or  a 
selection  filed  with  some  officer  of  the  Indian 
Service  authorized  or  directed  to  make  allot- 
ments. If  selection  has  thus  regularly  been 
made  by  or  for  a  person  in  being,  so  that 
nothing  remains  but  the  scheduling  and  ap- 
proval of  the  described  selection,  then  a  right 
is  initiated  and  secured  which  can  be  confirmed 
for  the  benefit  of  the  heirs." 

It  is  contended  in  behalf  of  the  applicants  herein 
that  the  right  to  receive  Sioux  benefits  "attaches 
as  an  incident  to  the  taking  of  an  allotment;"  that 
"selection  and  recording  of  an  allotment  creates  in 
the  allottee  a  vested  right  and  that  the  issuance 
of  the  trust  patent  is  purely  a  ministerial  act," 
which  "relates  back  to  and  attaches  to  the  land  as 
of  the  date  of  selection  and  recording." 

The  act  of  1889  in  section  8  thereof  authorizes  an 
allotment  of  land  in  severalty  to  "each  head  of 
family,"  "each  single  person  over  eighteen  years 
of  age,"  "each  orphan  child  under  eighteen  years 
of  age,"  and  "each  other  person  under  eighteen 
years  now  living  or  who  may  be  born  prior  to  the 
date  of  the  order  of  the  President  directing  an 
alotment  of  lands  *  *  *."  It  is  further  provided  in 
section  9  of  the  act  that  the  allotment  set  apart 
under  the  provisions  thereof  "shall  be  selected  by 
the  Indians,  head  of  families  selecting  for  their 
minor  children,  and  the  agents  shall  select  for  each 
orphan  child  *  *  *  ."  It  is  apparent,  therefore, 
that  the  mere  fact  of  a  selection  of  land  in  allot- 
ment is  not  proof  in  itself  that  the  person  was  at 
the  time  the  head  of  family  or  single  person  over 
18  years  of  age.  Only  the  general  statement  is  made 
that  the  applicants  in  question  were  heads  of  fam- 
ilies or  single  persons  over  the  age  of  18  years  with- 
out specifically  showing  that  any  or  all  of  them  have 
that  status.  Nor  is  it  shown  at  what  date  the  al- 
leged status  existed,  whether  at  date  of  selection, 
death  of  the  person  for  whom  selection  was  made, 
approval  of  the  allotment,  or  issuance  of  trust  pa- 
tent, factors  that  must  necessarily  have  a  bearing 
in  determining  the  right  to  Sioux  benefits.  Assum- 
ing, however,  for  the  purposes  of  this  opinion  and 
review  of  the  situation  generally,  that  the  asser- 
tions made  in  support  of  the  present  applicants  as 
to  head  of  family,  age,  etc.,  are  well  founded,  the 
fact  remains  that  the  true  test  that  must  be  applied 
in  determining  rights  to  Sioux  benefits  is  contained 


in  section  17  of  the  act  of  1889,  which  expressly 
limits  allotment  of  personal  property  or  benefits  to 
only  two  of  the  classes  enumerated  in  said  section 
8,  as  follows: 

"Each  head  of  family  or  single  person  over 
the  age  of  eighteen  years,  who  shall  have  or 
may  hereafter  take  his  or  her  allotment  in 
severalty." 

The  first  contention  above  of  course  depends 
upon  what  is  meant  by  the  words  in  the  act  "take 
his  or  her  allotment  in  severalty."  It  is  not  made 
to  appear,  and  can  not  be  assumed,  that  this  lan- 
guage was  intended  to  have  any  different  meaning 
than  the  words  "to  whom  such  allotment  shall  have 
been  made,  used  in  other  portions  of  the  same  act. 
The  Department  and  the  courts  in  construing  lan- 
guage in  the  general  allotment  act  of  February  8, 
1887  (24  Stat.  388),  identical  with  the  latter  quo- 
tation, have  held  that  an  allotment  is  not  "made" 
until  the  issuance  of  trust  patents.  (Klamath  allot- 
ments, 38  L.D.  559;  United  States  v.  Reynolds,  250 
U.S.  104.)  It  was  held  in  the  case  of  Florence  May 
Ree,  supra,  referring  to  the  Sioux  act  of  March  2, 
1889  (25  Stat.  888):  "The  provisions  of  said  act  of 
1889  are  the  same  as  to  the  matter  under  considera- 
tion as  those  of  the  general  allotment  act  of  Feb- 
ruary 8,  1887  (24  Stat.  388),  and  the  same  rule 
should  govern  under  both  acts."  The  fact  is  that  the 
provisions  of  sections  2  and  5  of  the  general  allot- 
ment act  of  1887  were  carried  into  sections  8  and 
9  of  the  Sioux  act  of  1889.  Furthermore,  the  Rey- 
nolds case  was  on  appeal  from  decision  of  the  lower 
court  which  held  that  under  section  5  of  the  act  of 
1887  the  right  of  an  allottee  to  trust  patent  be- 
comes absolute  upon  approval  of  the  allotment  by 
the  Secretary  of  the  Interior  and  that  equitable 
title  is  then  complete.  After  referring  to  several 
cases,  among  them  being  that  of  Ballenger  v.  Frost 
(216  U.S.  240)  ,  under  the  particular  circumstances 
of  which  case  it  was  held  the  allottee's  right  had 
become  fixed,  the  Secretary  thereafter  having 
nothing  but  the  ministerial  duty  to  perform  of 
seeing  that  the  patent  was  duly  executed  and  de- 
livered, the  Supreme  Court  said: 

"The  rule  established  by  these  cases  is  fa- 
miliar. But  we  do  not  think  it  can  be  applied 
so  as  to  give  finality  to  the  act  of  the  Secre- 
tary in  approving  the  allotment  under  section 
5  of  the  act  of  1887.  *  *  *  we  have  reached  the 
conclusion  that  by  the  better  construction  the 
trust  period  begins  and  dates  from  the  issu- 
ance of  the  trust  patent  and  not  from  the  ap- 
proval of  the  allotment.  *    *    * 
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This  construction  of  the  Act  of  1887  puts  it 
in  agreement  with  other  acts  for  the  allotment 
of  Indian  lands,  which,  while  subsequently 
passed  and  perhaps  not  strictly  to  be  regarded 
as  a  legislative  interpretation,  neverthless  seem 
to  us  to  indicate  the  effect  that  Congress  at- 
tributed to  the  Act  of  1887." 

The  primary  object  in  view  in  granting  benefits 
is  indicated  by  the  provisions  of  the  act  of  1889, 
which  was  as  the  act  says,  for  the  purpose  of  aiding 
the  allottee  to  erect  buildings  and  otherwise  im- 
prove his  allotment.  Clearly  the  Secretary  of  the 
Interior  would  not  be  justified  in  allowing  benefits 
to  begin  prior  to  the  time  he  has  an  allotment.  As 
to  the  right  of  heirs,  the  act  of  1889  provided  in  sec- 
tion 1 1  thereof,  following  the  language  in  section 
5  of  the  general  allotment  act  of  1887: 


The  Department  on  August  5,  1909,  following  the 
existing  practice,  took  the  position  that  the  heirs 
of  deceased  allottees  were  entitled  to  Sioux  benefits 
or  the  cash  in  lieu  thereof,  to  which  the  deceased 
allottees  would  have  been  entitled  had  they  con- 
tinued to  live.  The  correctness  of  the  position  so 
taken  must  rest  upon  a  very  liberal  construction 
of  the  language  and  purpose  of  the  act.  Beyond  this 
no  extension  of  the  rule  could  be  justified. 

In  decision  of  May  18,  1911,  the  Department 
held  that  an  allottee  within  the  meaning  of  section 
17  of  the  Sioux  act  of  1889,  and  the  amendatory  act 
of  1896  is  one  whose  allotment  has  been  approved 
by  the  Department.  That  decision  was  responsive  to 
a  number  of  questions  submitted  by  the  Commis- 
sioner of  Indian  Affairs  relating  to  the  benefits  pro- 
vided for  in  said  acts.  Among  other  things  it  was 
said: 


"That  upon  the  approval  of  the  allotments 
provided  for  in  this  act  by  the  Secretary  of  the 
Interior,  he  shall  cause  patents  to  issue  there- 
for in  the  name  of  the  allottees,  which  patents 
shall  be  of  the  legal  effect,  and  declare  that  the 
United  States  does  and  will  hold  the  land  thus 
allotted  for  the  period  of  25  years,  in  trust  for 
the  sole  use  and  benefit  of  the  Indian  to  whom 
such  allotment  shall  have  been  made,  or,  in 
case  of  his  decease,  of  his  heirs  *  *  *  " 

Neither  the  act  of  1889  granting  benefits  nor  the 
amendatory  act  of  1896  authorizing  the  payment 
of  money  in  lieu  of  benefits  provides  that  the  right 
thereto  shall  descend  to  the  heirs  of  a  deceased 
allottee. 

The  foregoing  is  far  short  of  establishing  a  rule 
that  the  Indian  by  a  mere  selection  of  a  tract  of  land 
for  allotment  thereby  secures  a  vested  right;  on  the 
contrary,  it  fairly  shows  an  opposite  or  different 
rule.  The  fact  is  that  the  practice  has  been  to 
withhold  benefits  upon  a  mere  selection  until  ap- 
proval of  the  allotment,  for  the  obvious  reason  that 
the  selection  might  never  be  approved.  If  the  In- 
dian at  the  time  of  his  death  was  not  the  head  of 
family  nor  single  person  over  the  age  of  18  years, 
he,  of  course,  under  the  law  was  not  entitled  to 
benefits,  nor  would  his  heirs  be  so  entitled.  If  the 
Indian  at  the  time  of  his  death  was  the  head  of 
family  or  single  person  over  the  age  of  18  years,  but 
his  allotment  selection  had  not  been  approved,  his 
heirs  are  not  entitled  to  the  benefits  he  would 
have  received  had  his  death  not  occurred  prior  to 
the  approval  of  the  allotment.  In  case  of  allotment 
selections  by  minors  they  must  be  alive  on  the 
date  they  become  18  years  of  age,  to  be  entitled  to 
benefits. 


"In  case  of  the  benefits  contemplated  by  the 
act  of  March  2,  1889,  it  would  not  be  safe  or 
justifiable  to  furnish  the  same  upon  mere  ap- 
plication or  selection;  as  the  allotment  applied 
for  or  selected  might  never  be  approved 
*  *  *  ;  one  to  be  entitled  to  these  benefits 
must  have  the  status  of  a  recognized  allottee— 
that  is,  his  application  for  allotment  must  be 
an  approved  one,  and  he  must  at  the  same 
time  be  either  the  head  of  a  family  or  a  single 
person  over  the  age  of  18  years." 

The  amendatory  act  of  1896  authorizes  the  Sec- 
retary of  the  Interior  to  commute  the  articles  of 
personal  property  provided  under  section  17  of 
the  act  of  1889,  or  such  part  as  he  may  think  proper, 
into  money,  in  cases  where  it  is  shown  that  the 
Indians  "would  not  be  benefited"  by  receiving 
the  property.  It  thus  appears  that  it  must  first  be 
ascertained,  before  the  benefits  are  furnished, 
whether  or  not  the  Indian  comes  within  the  statute. 
Where  the  Indian  dies  without  having  applied  for 
benefits  it  does  not  necessarily  follow  that  even 
though  he  had  continued  to  live  it  would  have 
been  found  that  he  "would  not  be  benefited"  by 
receiving  the  personal  property  and  therefore  en- 
titled to  commutation  under  the  act  of  1896.  The 
right  to  these  benefits  does  not  accrue  until  the 
allotment  has  been  approved.  The  ancestors  of  the 
heirs  whose  applications  are  now  presented  were 
not  in  being  when  allotments  were  approved  in 
their  names,  nor  were  applications  made  by  them 
for  benefits  prior  to  their  deaths.  Even  if  applica- 
tions had  been  made  they  could  not  have  been 
allowed  as  at  the  time  of  their  deaths  their  allot- 
ments had  not  been  approved.  Furthermore,  the 
heirs  herein  themselves,  if  any  or  all  of  them  are 
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allottees,  may  be  entitled  to  benefits  in  their  own 
right,  to  also  furnish  them  the  benefits  to  which 
their  ancestors  might  have  been  entitled  had  they 
continued  to  live  would  have  amounted  to  the  pay- 
ment of  double  benefits.  It  is  a  serious  question 
whether  it  was  intended  by  Congress  to  impose 
such  a  burden  upon  the  Indians  as  a  whole  from 
whose  common  fund  the  benefits  must  ultimately 
be  paid.  Every  indication  is  that  these  benefits  were 
intended  to  be  personal  in  their  nature  and  that 
the  object  of  furnishing  them  to  the  allottees  was 
for  the  purpose,  as  the  act  says,  in  aiding  them  in 
cultivating  and  improving  the  lands  held  by  them 
in  "severalty,"  This  is  borne  out  by  the  fact  that 
such  benefits  are  confined  to  "each  head  of  family 
or  single  person  over  the  age  of  18  years." 

As  to  the  effect  of  selecting  and  listing  allot- 
ment selections,  see  the  case  of  LaRoque  v.  United 
States  (239  U.S.  62,  66) ,  where  the  court  said: 

"As  calling  for  a  different  construction  of 
the  Nelson  Act  the  defendant  relies  upon 
the  provision  for  a  census  of  the  Indians  and 
upon  the  report  of  the  negotiations  with  them 
resulting  in  the  cession  contemplated  by  the 
act,  the  contentions  advanced  being  that  the 
provision  for  a  census  makes  it  clear  that  the 
census  when  completed  was  to  be  accepted  as 
finally  determining  who  were  to  receive  allot- 
ments, and  that  the  report  of  the  negotiations 
shows  that  the  Indians  gave  their  assent  to 
the  cession  in  the  belief  that  the  right  to  se- 
lect and  receive  an  allotment  would  not  be 
terminated  by  death  but  would  pass  to  the 
heirs  of  the  deceased.  We  are  unable  to  as- 
sent to  either  contention.  While  the  act  di- 
rected that  a  census  be  made  'for  the  purpose,' 
among  others,  'of  making  the  allotments'  con- 
templated, we  think  this  meant  nothing  more 
than  that  the  census  should  serve  as  a  pre- 
liminary guide  in  ascertaining  to  whom  allot- 
ments should  be  made.  There  was  no  direction 
that  it  be  treated  as  controlling— or  that  allot- 
ments be  made  to  all  whose  names  appeared 
therein   or   only    to   them.  *   *   *" 

The  Tackett  and  allied  cases  relied  upon  by  the 
present  applicants  necessarily  carry  the  implica- 
tion that  a  selection  filed  prior  to  the  Indian's 
death  saves  the  allotment  right  for  the  benefit  of 
his  heirs  only  in  the  event  that  he  is  subsequently 
found  in  all  respects  entitled  to  an  allotment,  as 
the  mere  listing  of  the  selection  can  not  possibly  in 
itself  create  a  descendible  right. 

As  to  the  contention  that  the  filing  of  an  allot- 
ment selection  creates  a  vested  right,  it  was  held 


in  the  case  of  Woodbury  v.  United  States  (170  Fed. 
302,  305)  : 

"Until  the  allotment  was  made,  Woodbury's 
right  was  personal— a  mere  float— giving  him 
no  right  to  any  specific  property.  This  right, 
from  its  nature,  would  not  descend  to  his  heirs. 
They,  as  members  of  the  tribe,  were  severally 
entitled  to  their  allotments  in  their  own  right. 
To  grant  them  the  right  of  their  ancestor,  in 
addition  to  their  personal  right,  would  give 
them  an  unfair  share  of  the  tribal  lands.  The 
motive  underlying  such  statutes  forbids  sucli 
a  construction.  As  the  learned  United  States 
attorney  says,  in  his  able  brief: 

'It  is  well  to  remember  that  these  Indian  laws 
were  not  enacted  merely  to  create  property 
rights  for  the  enrichment  of  Indian  families. 
They  were  designed  to  operate  on  the  indi- 
vidual Indian  in  his  lifetime,  to  the  end  that 
they  might  mold  and  shape  his  life  and  habits 
somewhat  after  the  manner  and  ways  of  civil- 
ization.' " 

See  also  Clay  v.   United  States    (282  Fed.  268)  . 

The  courts  have  frequently  had  occasion  to  pass 
on  the  question  of  the  estate  an  Indian  allottee 
has  prior  to  the  issuance  of  patent,  taking  the  posi- 
tion that  prior  to  final  or  fee  patent  the  most  the 
Indian  has  under  any  circumstances  is  an  equitable 
right. 

It  appears  that  where  an  Indian  after  his  allot- 
ment has  been  approved,  applies  for  benefits,  but 
dies  either  prior  to  receiving  the  articles  of  per- 
sonal property  enumerated  in  the  act  of  1889,  or 
the  payment  in  cash  in  lieu  of  such  property  under 
the  act  of  1896,  the  right  thereto  becomes  an  asset 
of  his  estate  (21  Comp.  Dec.  806;  see  also  2  Comp. 
Gen.  13). 

While  no  occasion  is  seen  for  disturbing  the  exist- 
ing practice  in  the  matter  of  allotment  selections, 
nevertheless  if  the  same  or  a  similar  rule  were 
strictly  applied  to  benefits  that  prevail  in  respect 
of  allotments  on  which  they  are  based,  there  is 
serious  question  as  to  whether  in  the  absence  of 
an  application  for  such  benefits  prior  to  death,  the 
right  thereto  is  not  thereby  terminated  just  as  in 
the  case  of  the  allotment  right  itself. 

My  opinion  is  that  the  heirs  herein  who  are  ap- 
plying for  the  commuted  value  of  the  benefits 
which  they  claim  became  due  them  upon  the  death 
of  their  ancestors,  are  not  entitled  to  the  same. 

E.  O.  Patterson, 

Solicitor. 
Approved:  December  28,  1926. 
John  H.  Edwards,  Assistant  Secretary. 
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January   S,   1927. 


M-15954 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


My  opinion  is  requested  on  the  question  of  the 
rights  of  certain  persons  to  share  in  the  distribution 
of  the  interest  accruing  upon  and  of  the  principal 
of  the  funds  arising  under  the  act  of  January  14, 
1889  (25  Stat.  642),  entitled  "An  act  for  the  relief 
and  civilization  of  the  Chippewa  Indians  in  the 
State  of  Minnesota." 

The  question  arises  in  connection  with  an  ap- 
plication filed  by  Mrs.  Jane  B.  Andrews  under  the 
act  of  April  14,  1924  (43  Stat.  95)  ,  entitled  "An  act 
to  provide  for  the  payment  of  claims  of  Chippewa 
Indians  of  Minnesota  for  back  annuities." 

The  family  history  of  Mrs.  Andrews  is  set  out 
in  the  case  of  Oakes  v.  United  States  (172  Fed. 
305),  decision  in  which  was  rendered  in  1909,  con- 
struing the  provisions  of  the  act  of  January  14, 
1889  (25  Stat.  642) .  She  is  a  descendant  of  Mar- 
garet Beaulieu,  a  full-blood  Minnesota  Chippewa, 
who  was  enrolled  and  recognized  as  a  member  of 
that  tribe  and  was  living  upon  the  tribal  reservation 
at  White  Earth  at  the  time  of  her  death.  The  grand- 
mother of  Mrs.  Andrews  was  Julia  B.  Beaulieu,  the 
daughter  of  Margaret  Beaulieu  who  was  born  a 
member  of  the  same  tribe  and  was  enrolled  and 
recognized  as  such  until  1849.  In  1829,  Julia  B. 
Beaulieu  married  a  white  man  by  the  name  of 
Oakes  and  they  lived  in  the  Chippewa  country 
until  1849.  In  that  year  they  moved  to  Ft.  Ripley 
on  the  Mississippi,  and  the  next  year  to  St.  Paul, 
where  the  husband,  Mr.  Oakes  was  engaged  in 
the  banking  business  until  the  time  of  his  death  in 
1879.  The  mother  of  Mrs.  Andrews  was  Jane  B. 
Jones,  a  daughter  of  Mrs.  Oakes,  who  was  born  in 
the  Chippewa  country  and  was  enrolled  and  rec- 
ognized as  a  member  of  the  tribe  until  1849,  when 
her  parents  took  her  to  Ft.  Ripley  and  then  to  St. 
Paul.  Mrs.  Jones  was  married  twice,  each  time  to 
a  white  man.  Mrs.  Andrews  is  a  daughter  of  Mrs. 
Jones  by  her  first  husband  whose  name  was  Van 
Etten  and  was  born  and  reared  in  St.  Paul.  She 
was  never  enrolled  or  recognized  as  a  member  of 
the  tribe,  and  was  also  married  to  a  white  man. 
As  stated  by  the  court  in  the  Oakes  case:  "After 
the  Oakes  family  moved  to  St.  Paul,  Mrs.  Oakes 
and  Mrs.  Jones,  abandoned  their  former  tribal  re- 
lations, adopted  the  customs,  habits  and  manners 
of  civilized  life  and  ceased  to  be  recognized  as 
members  of  the  tribe." 


The  members  of  the  above  family,  with  the  ex- 
ception of  the  great-grandmother,  Margaret  Beau- 
lieu, were  all  residents  of  St.  Paul,  when  the  act 
of  January  14,  1889,  was  passed.  Margaret  Beau- 
lieu, the  mother  of  Mrs.  Oakes,  died  in  1877,  which 
was  long  prior  to  the  passage  of  said  act  of  1889. 
The  names  of  Mrs.  Oakes  and  Mrs.  Jones  were 
placed  upon  a  supplemental  roll  in  1894,  but  were 
dropped  therefrom  the  next  year.  In  1905,  they 
applied  for  allotments  of  specific  lands,  but  their 
applications  were  denied.  Thereupon,  they  com- 
menced suit  in  the  Circuit  Court  of  the  United 
States,  District  of  Minnesota,  asserting  that  they 
were  entitled  to  have  allotted  to  them  certain  lands 
on  the  White  Earth  reservation,  but  that  their  ap- 
plications had  been  unlawfully  denied.  The  court 
found  that  none  of  the  applicants  came  within  the 
terms  of  the  act  of  1889.  They  then  appealed  to 
the  Circuit  Court  of  Appeals,  Eighth  Circuit 
(Oakes  v.  United  States,  172  Fed.  305).  Before 
applying  for  allotments  Mrs.  Oakes  and  Mrs.  Jones 
took  up  their  residence  on  the  White  Earth  res- 
ervation. In  the  Oakes  case  the  court  said: 
"Whether  or  not  Mrs.  Andrews  and  Mrs.  Bent 
also  a  daughter  of  Mrs.  Jones  did  likewise  may  be 
left  undetermined  because  if  they  did,  it  would  not 
help  them  as  will  be  seen  presently." 

Broadly  speaking,  the  act  of  1889,  known  as  the 
Nelson  act,  provided  for  the  cession  by  "all  the 
different  bands  or  tribes  of  Chippewa  Indians  in  the 
State  of  Minnesota"  of  all  their  title  and  interest 
in  and  to  their  reservations  in  said  State  not  needed 
for  allotments;  for  allotments  of  land  in  severalty 
in  conformity  with  the  act  of  February  8,  1887  (24 
Stat.  388),  and  for  the  sale  of  the  remaining  lands. 
The  money  thus  accruing  after  deducting  expenses 
was  to  be  placed  in  the  Treasury  of  the  United 
States  to  the  credit  of  "all  the  Chippewa  Indians 
in  the  State  of  Minnesota"  as  a  permanent  fund  to 
draw  interest  at  the  rate  of  five  percentum  per 
annum  for  fifty  years,  such  interest  and  permanent 
fund  to  be  expended  as  follows: 

One-half  of  said  interest  shall,  during  the 
said  period  of  fifty  years,  except  in  the  cases 
hereinafter  otherwise  provided,  be  annually 
paid  in  cash  in  equal  shares  to  the  heads  of 
families  and  guardians  of  orphan  minors  for 
their  use;  and  one-fourth  of  said  interest  shall, 
during  the  same  period  and  with  the  like 
exception  be  annually  paid  in  cash  in  equal 
shares  per  capita  to  all  other  classes  of  said 
Indians;  and  the  remaining  one-fourth  of  said 
interest  shall,  during  the  said  period  of  fifty 
years,  under  the  direction  of  the  Secretary  of 
the  Interior,  be  devoted  exclusively  to  the 
establishment  and  maintenance  of  a  system  of 
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free  schools  among  said  Indians,  in  their  midst 
and  for  their  benefit;  and  at  the  expiration  of 
the  said  fifty  years,  the  said  permanent  fund 
shall  be  divided  and  paid  to  all  of  said  Chip- 
pewa Indians  and  their  issue  then  living,  in 
cash,  in  equal  shares. 

The  act  of  April  28,  1904  (33  Stat.  539)  ,  known 
as  the  Steenerson  act,  providing  for  allotments  to 
Indians  on  the  White  Earth  reservation  in  Minne- 
sota, authorized  allotment  "to  each  Chippewa  In- 
dian now  legally  residing  upon"  that  reservation 
under  treaty  or  laws  of  the  United  States  in  ac- 
cordance with  the  express  promise  made  by  the 
Commissioners  appointed  under  the  act  of  January 
14,  1889. 

By  a  provision  in  the  act  of  May  18,  1916  (39 
Stat.  123,  137),  the  Secretary  of  the  Interior  was 
authorized  "to  advance  to  any  individual  Chip- 
pewa Indian  in  the  State  of  Minnesota,  entitled  to 
participate  in  the  permanent  fund  of  the  Chip- 
pewa Indians  of  Minnesota,  one-fourth  of  the 
amount  which  would  now  be  coming  to  said  In- 
dian under  a  pro  rata  distribution  of  said  perma- 
nent fund". 

In  the  Oakes  case  after  referring  to  various  pro- 
visions of  the  act  of  1889  in  the  following  lan- 
guage: "that  the  cession  and  relinquishment  shall 
be  deemed  sufficient  as  to  each  reservation,  other 
than  the  Red  Lake  reservation  if  made  and  as- 
sented to  in  writing  by  a  designated  portion  of  the 
'band  or  tribe  of  Indians  occupying  and  belonging 
to'  such  reservation  *  *  *";  "that,  for  the  pur- 
pose of  determining  whether  the  requisite  number 
of  Indians  participate  in  the  cession  and  relinquish- 
ment and  of  making  the  allotments  and  payments 
mentioned  in  the  act,  an  accurate  census  of  'each 
tribe  or  band'  shall  be  made";  "that  as  soon  as  the 
census  shall  be  taken  *  *  *  allotments  in  severalty 
shall  be  made  *  *  *  from  the  unceded  part  of  the 
White  Earth  reservation,  such  allotments  to  be 
made  'in  conformity  with'  the  general  allotment 
act  of  February  8,  1887  (24  Stat.  388,  c.  119)"; 
"that  any  of  said  Indians  'residing  on'  any  of  said 
ceded  reservations  may,  in  his  discretion,  take  his 
allotment  on  such  reservation";  "and  that  all 
money  accuring  from  the  disposal  of  the  ceded 
lands,  after  deducting  expenses,  shall  be  placed 
in  the  Treasury  of  the  United  States  to  the  credit 
of  'all  the  Chippewa  Indians  of  Minnesota'  and  be 
used  for  their  benefit  or  paid  out  to  them  in  the 
manner  and  at  the  times  stated  in  the  act"— the 
court  held: 

Originally,  the  test  of  the  right  of  individual 
Indians  to  share  in  tribal  lands,  like  the  Chip- 
pewa reservations  in  Minnesota,  was  existing 


membership  in  the  tribe,  and  this  was  true  of 
all  tribal  property.  The  question  therefore 
arises:  Is  there  any  provision  of  law  which 
broadens  this  original  rule  in  a  manner  which 
is  helpful  to  the  appellants  or  any  of  them?  If 
not,  their  effort  to  obtain  allotments  from 
tribal  lands  must  fail,  because  it  is  a  necessary 
conclusion  from  the  facts  before  recited  that 
Mrs.  Oakes  and  Mrs.  Jones,  although  once 
members  of  the  Mississippi  Chippewa  tribe, 
long  since  ceased  to  be  such,  and  that  Mrs. 
Andrews  and  Mrs.  Bent,  although  possessing 
some  Mississippi  Chippewa  blood,  never  were 
members  of  the  tribe;  and,  if  there  be  such  a 
provision  of  law,  it  must  be  found  elsewhere 
than  in  the  act  of  1889,  for  that  act  does  not 
in  itself  alter  the  original  rule  in  a  manner 
which  is  helpful  to  any  of  the  appellants,  but 
contains  provisions  which,  in  the  absence  of 
some  provision  of  law  to  the  contrary,  prob- 
ably would  require  that  the  allotments  men- 
tioned  therein  be  confined   to  tribal  Indians. 

The  court  then  referred  to  the  act  of  March  3, 
1865  (13  Stat.  562),  "which  gave  to  certain  chiefs, 
warriors,  and  heads  of  families  of  the  Stock  Bridge 
Munsee  tribe,  the  right  to  'become  citizens  of  the 
United  States',  upon  their  dissolving  all  tribal  re- 
lations, adopting  the  habits  of  civilized  life,  become 
self-supporting  and  learning  to  read  and  speak  the 
English  language,  and  then  declaring  that  they 
should  not  be  deprived  thereby  of  the  annuities 
to  which  they  were  or  might  be  entitled",  to  the 
act  of  March  3,  1875  (18  Stat.  420),  which  ex- 
tended the  benefits  of  the  homestead  law  to  "any 
Indian  born  in  the  United  States,  who  is  the  head 
of  a  family,  or  who  has  arrived  at  the  age  of  21 
years  and  who  has  abandoned  or  who  may  here- 
after abandon  his  tribal  relations",  and  it  then 
declared:  "any  such  Indian  shall  be  entitled  to  his 
distributable  share  of  all  annuities,  tribal  funds, 
lands  and  other  property,  the  same  as  though  he 
had  maintained  his  tribal  relation";  to  the  act  of 
February  8,  1887,  which  in  section  6  provides: 

*  *  *  And  every  Indian  born  within  the 
territorial  limits  of  the  United  States  to  whom 
allotments  shall  have  been  made  under  the 
provisions  of  this  act,  or  under  any  law  or 
treaty,  and  every  Indian  born  withn  the  terri- 
torial limits  of  the  United  States  who  has  vol- 
untarily taken  up,  within  said  limits,  his  resi- 
dence separate  and  apart  from  any  tribe  of 
Indians  therein,  and  has  adopted  the  habits 
of  civilized  life,  is  hereby  declared  to  be  a 
citizen  of  the  United  States,  and  is  entitled 
to  all  the  rights,  privileges,  and  immunities  of 
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such  citizens,  whether  said  Indian  has  been  or 
not,  by  birth  or  otherwise,  a  member  of  any 
tribe  of  Indians  within  the  terriotorial  limits 
of  the  United  States  without  in  any  manner 
imparing  or  otherwise  affecting  the  right  of 
any  such  Indian  to  tribal  or  other  property. 

and  to  the  act  of  August  9,  1888  (25  Stat.  399), 
which  declares  that  a  tribal  Indian  woman  there- 
after marrying  a  citizen  of  the  United  States  shall 
become  thereby  a  citizen  of  the  United  States  with- 
out impairing  or  in  any  way  affecting  her  right  to 
any  tribal  property  or  any  interest  therein. 

Following  the  above  references,  the  court  in  the 
Oakes  case  held: 

These  acts  disclose  a  settled  and  persistent 
purpose  on  the  part  of  Congress  so  to  broaden 
the  original  rule  respecting  the  right  to  share 
in  tribal  property  as  to  place  individual  In- 
dians who  have  abandoned  tribal  relations, 
once  existing,  and  have  adopted  the  customs, 
habits,  and  manners  of  civilized  life,  upon  the 
same  footing,  in  that  regard,  as  though  they 
had  maintained  their  tribal  relations.  Not  only 
this,  but  these  acts,  omitting  that  of  1865,  are 
general  and  continuing  in  their  nature  and 
therefore  are  as  applicable  to  the  Chippewas  in 
Minnesota  as  to  other  Indians,  unless  the  act 
of  1889  discloses,  either  expressly  or  by  neces- 
sary implication,  that  Congress  intended  other- 
wise. In  our  opinion  that  act  does  not  thus 
disclose  such  an  intention. 

***** 

We  conclude  that  Mrs.  Oakes  and  Mrs. 
Jones,  who  formerly  were  members  of  the  tribe, 
are  within  the  saving  provisions  of  the  acts  of 
March  3,  1875,  and  February  8,  1887,  and  so 
are  entitled  to  share  in  the  allotment  and  dis- 
tribution of  the  tribal  property,  the  same  as 
though  they  had  maintained  their  tribal  rela- 
tions, but  that  Mrs.  Andrews  and  Mrs.  Bent, 
who  never  were  members  of  the  tribe,  cannot 
derive  any  benefit  from  any  of  the  acts  men- 
tioned; and  we  reach  this  conclusion  with 
great  satisfaction,  because  it  is  in  accord  with 
rulings  of  the  Secretary  of  the  Interior  in  cases 
which  are  not  distinguishable  from  this. 
William  Banks,  26  Land  Dec.  Dept.  Int.  71; 
Minnie  H.  Sparks,  36  Land  Dec.  Int.  234. 

Reference  was  also  made  in  the  Oakes  case  to  the 
act  of  June  7,  1897   (30  Stat.  90) ,  which  provides: 

That  all  children  born  of  a  marriage  here- 
tofore solemnized  between  a  white  man  and 
an  Indian  woman  by  blood  and  not  by  adop- 
tion, where  said  Indian  woman  is  at  this  time, 


or  was  at  the  time  of  her  death,  recognized  by 
the  tribe,  shall  have  the  same  rights  and  priv- 
ileges to  the  property  of  the  tribe  to  which  the 
mother  belongs,  or  belonged  at  the  time  of  her 
death,  by  blood,  as  any  other  member  of  the 
tribe,  and  no  prior  Act  of  Congress  shall  be 
construed  as  to  debar  such  child  of  such  right. 

The  court  held  that  this  provision  does  not  em- 
brace the  children  (Mrs.  Andrews  and  Mrs.  Bent)  , 
of  a  mother  such  as  Mrs.  Jones,  who  was  living  at 
the  time  of  its  passage  and  was  not  then  recognized 
by  the  tribe  as  one  of  its  members. 

In  1919  following  and  pursuant  to  an  opinion 
rendered  by  the  Solicitor  of  this  Department  on 
February  17,  1919,  in  which  is  known  as  the  Kadric 
case,  Mrs.  Andrews  applied  for  tribal  annuity  pay- 
ments under  section  7  of  the  act  of  January  14, 
1889,  supra.  Her  application  was  denied  by  your 
office  on  the  ground  that  in  view  of  the  decision 
in  the  Oakes  case  did  not  come  within  the  saving 
provisions  of  the  acts  of  1875  and  1887,  never  hav- 
ing Haeen  a  member  of  the  tribe  and  therefore  was 
not  entitled  to  the  rights  claimed  by  her  under 
the  Solicitor's  opinion  of  1919. 

The  act  under  which  Mrs.  Andrews  is  now  apply- 
ing for  back  annuity  payments,  that  of  April  14, 
1924   (43  Stat.  95) ,  reads  as  follows: 

That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  to  pay,  out  of  any 
moneys  belonging  to  the  Chippewa  Indians  of 
Minnesota,  such  amounts  as  he  may  find  due 
any  persons  of  Chippewa  blood  whose  names 
may  have  been  erroneously  omitted  or  stricken 
from  the  Chippewa  anuity  rolls,  or  who  may 
have  been  or  may  hereafter  be  found  entitled 
to  enrollment  for  annuity  payments  authorized 
by  section  7  of  the  Act  of  Congress  approved 
January  14,  1889  (Twenty-fifth  Statutes  at 
Large,  page  642)  . 

It  is  clear  that  this  act  does  not  confer  any  new 
or  additional  rights  upon  the  persons  contemplated 
therein.  Hence  the  application  of  Mrs.  Andrews 
is  in  effect  one  for  reopening  and  rehearing  a  case 
in  which  the  rights  sought  by  her  have  repeatedly 
been  denied  as  by  the  terms  of  said  act  the  quali- 
fications to  entitle  claimants  to  enrollment  and 
payment  of  back  annuities  are  still  to  be  deter- 
mined under  the  provisions  of  the  act  of  January 
14,  1889.  The  Department  has  already  held  that 
the  act  was  evidently  not  intended  to  disturb 
existing  laws  or  the  rules  for  determining  rights 
to  enrollment  for  annuity  payments  under  the  act 
of  1889;  and  consequently  that  consideration  must 
be  given  to  precedents  and  the  construction  there- 
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tofore  placed  upon  said  act  of  1889.  The  report 
on  the  bill  wihch  subsequently  became  the  act  of 
April  14,  1924,  shows  that  the  primary  purpose  of 
its  enactment  was  to  remove  any  doubt  as  to 
authority  under  existing  law  to  pay  claims  for  back 
annuities  from  the  permanent  Chippewa  trust  fund 
created  by  the  act  of  1889,  there  being  no  other 
available  funds  belonging  to  the  Indians  from 
which  such  claims  could  be  paid. 

It  is  true  the  Oakes  case  was  primarily  concerned 
with  allotments  of  tribal  lands.  But  after  all  an 
allotment  is  only  a  share  in  the  tribal  property. 
The  acts  of  1875  and  1887  make  no  distinction 
between  real  and  personal  property.  There  is  no 
question  that  membership  in  the  tribe  is  necessary 
to  sustain  a  claim  to  share  in  Indian  tribal  prop- 
erty, was  formerly  the  general  rule  and  obtained 
in  respect  of  Chippewa  lands  and  money.  Tribal 
membership  is  equally  necessary  to  entitle  an  In- 
dian to  share  in  the  funds  derived  from  the  sale 
of  the  tribal  lands.  This  general  rule  has  been 
modified  by  statute  as  pointed  out  in  the  Oakes 
case  so  as  to  include  those  former  members  who 
have  abandoned  tribal  relations  once  existing,  but 
whose  rights  to  share  in  tribal  property  are  pro- 
tected by  the  acts  mentioned.  No  inference,  how- 
ever, can  be  drawn  from  wording  of  the  act  of 
January  14,  1889,  that  any  of  the  funds  arising 
thereunder  were  to  be  given  to  any  person  who 
was  never  a  member  of  any  band  or  tribe  of  Chip- 
pewa Indians  in  Minnesota.  The  act  of  1889  pro- 
vides that  allotments  thereunder  shall  be  made  in 
conformity  with  the  general  allotment  act  of  1887, 
which  expressly  recognizes  the  right  to  individual 
Indians  who  have  abandoned  their  tribal  relations 
to  share  in  "tribal  or  other  property."  Reference 
is  made  in  the  Oakes  case  to  both  the  acts  of  1875 
and  1887.  The  former  act  declared  as  herein- 
before stated,  that  an  Indian  who  has  abandoned 
his  tribal  relations  shall  be  entitled  to  his  dis- 
tributive share  of  "all  annuities,  tribal  funds,  hinds 
and  other  property,  the  same  as  though  he  had 
maintained  his  tribal  relations,"  and  the  latter,  that 
an  Indian  by  taking  up  his  residence  separate  and 
apart  from  his  tribe  and  adopting  the  habits  of 
civilized  life  does  not  thereby  impair  his  right  to 
"tribal  or  other  property."  These  acts  contemplate 
an  Indian  who  is  a  member  of  the  tribe  and  there- 
fore has  something,  some  status,  to  abandon.  No 
legislation  has  been  passed  since  the  act  of  1889, 
to  change  the  above  situation.  The  acts  of  1904, 
1916  and  1924,  merely  pertain  to  the  manner  in 
which  allotments  are  to  be  made  and  the  funds 
of  the  tribe  paid  to  the  persons  found  entitled 
thereto.  So  that,  as  stated,  in  determining  rights 
to  tribal  property  recourse  necessarily  must  be  had 
to  the  act  of  1889. 


In  the  Oakes  case  the  court  referred  with  ap- 
proval to  the  case  of  Minnie  H.  Sparks  (36  L.  D. 
234) .  She  was  originally  a  duly  enrolled  and  rec- 
ognized member  of  the  Chippewa  tribe,  but  her 
name  was  dropped  from  the  rolls  for  nonresidence. 
The  Department  after  referring  to  the  act  of  April 
28,  1904,  supra,  held  that  while  residence  upon  the 
White  Earth  reservation  is  a  condition  precedent 
to  the  right  to  an  allotment  of  land  on  that  reser- 
vation, an  Indian  does  not  forfeit  his  right  to  an- 
nuity payments  under  section  7  of  that  act  by 
removing  from  the  reservation  and  adopting  the 
habits  of  civilized  life.  The  fact  is  that  Mrs.  Sparks 
lived  on  the  reservation  until  the  death  of  her 
mother.  Her  name  was  restored  to  the  rolls  for 
annuity  payments,  on  the  ground  that  she  had  at 
one  time  lived  on  the  reservation  and  was  a  rec- 
ognized member  of  the  tribe.  The  position  was 
taken  in  the  Oakes  case  that  the  act  of  1889  did 
not  expressly  nor  by  necessary  implication  displace 
the  saving  provisions  of  the  act  of  1887,  nor  render 
those  provisions  less  applicable  to  the  Chippewas 
in  Minnesota  than  to  other  Indians. 

While  as  hereinbefore  stated,  the  Oakes  case  was 
primarily  concerned  with  allotment  rights,  yet  in 
its  discussion  the  court  made  no  distinction  between 
allotments  of  land  and  money  payments.  The  court 
did  refer  to  acts  providing  for  the  distribution  of 
"annuities,"  "Tribal  funds,  "tribal  or  other  prop- 
erty," and  employed  such  terms  as  "deprived 
thereby  of  annuities,"  "right  to  share  in  tribal 
property,"  "making  the  allotments  and  payments 
mentioned  in  the  act,"  "share  in  the  allotment  and 
distribution  of  the  tribal  property,  the  same  as 
though  they  had  maintained  their  tribal  relations"— 
all  strongly  indicating  that  the  court  did  not  re- 
gard any  distinction  existed  between  tribal,  real 
and  personal  property,  the  right  to  each  being  de- 
pendent upon  tribal  membership. 

It  may  be  repeated  here  that  the  great-grand- 
mother of  Mrs.  Andrews,  Margaret  Beaulieu,  died 
in  1877,  and  that  neither  Mrs.  Oakes  nor  Mrs. 
Jones,  her  grandmother  and  mother,  respectively, 
were  recognized  members  of  the  Chippewa  tribe 
of  Indians  in  Minnesota  at  the  date  of  the  passage 
of  the  act  of  January  14,  1889,  having  long  prior 
thereto  abandoned  their  tribal  relations;  that  Mrs. 
Andrews  was  never  a  member  of  the  tribe;  that  the 
effect  of  general  legislation  (acts  of  March  3,  1875, 
and  February  8,  1887),  is  that  where  an  Indian 
abandons  tribal  relations  to  adopt  the  habits  of 
civilized  life,  he  does  not  forfeit  his  share  in  tribal 
property,  which  terms  include  lands  and  personal 
property;  that  the  act  of  June  7,  1897,  confers 
property  rights  on  the  children  of  an  Indian  woman 
who  marries  a  white  man  and  abandons  her  tribe; 
that  such  a  woman  would  have  rights  under  the 
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acts  of  1875  and  1887,  but  said  acts  do  not  extend 
rights  to  the  children;  that  under  the  act  of  1897, 
the  children  get  the  same  rights  a  mother  would 
have  under  the  acts  of  1875  and  1887,  provided  the 
mother  was  recognized  by  the  tribe  either  at  the 
time  the  act  was  passed  or  at  the  time  of  her  death; 
and  that  as  the  mother  of  Mrs.  Andrews,  Mrs. 
Jones,  was  living  at  the  time  of  the  passage  of 
the  act  of  1897  and  was  not  then  recognized  by  the 
tribe  as  a  member,  Mrs.  Andrews  took  nothing 
under  that  act. 

The  foregoing  was  the  situation  in  respect  to 
rights  under  the  provisions  of  the  act  of  January 
14,  1889,  at  the  time  the  Solicitor's  opinion  of 
February  17,  1919,  in  the  Kadrie  case  was  rendered. 
Up  to  that  time  the  well-established  rules,  prin- 
ciples and  decisions  above  set  forth  uniformly  gov- 
erned in  determining  the  qualifications  essential 
to  entitle  Minnesota  Chippewas  to  share  in  tribal 
property.  At  that  time  the  act  of  April  14,  1924, 
had  not  been  passed.  There  was  no  attempt  in  said 
opinion  of  1919  expressly  to  overrule  the  existing 
practice  in  administering  the  act  of  1889,  but  it 
did  in  effect  accomplish  that  purpose  in  respect  to 
annuity  payments  under  section  7  of  that  act.  There 
was  an  attempt  to  distinguish  that  case  as  follows: 
"The  Oakes  case,  while  embracing  statements 
arguendo  adverse  to  the  construction  here  given 
the  statute,  is  not,  in  its  conclusion  upon  the  pre- 
cise subject  involved  opposed  to  the  view  herein 
expressed  touching  the  scope  of  distribution  of  the 
trust  fund  and  its  interest  yield."  In  view  of  the 
similarity  of  facts  in  the  two  cases  and  the  con- 
clusions actually  reached  by  the  court  in  the  Oakes 
case,  direct  issue  may  very  properly  be  taken  as  to 
the  correctness  of  the  above  statement.  The  fact  is 
that  the  names  of  children  having  a  similar  status 
to  those  denied  by  the  Oakes  decision  were  stricken 
from  the  tribal  rolls,  because  of  that  decision,  and 
their  names  were  restored  only  because  of  the 
opinion  in  the  Kadrie  case. 

The  precise  question  submitted  in  the  Kadrie 
case  "for  an  opinion  on  the  legal  points  involved" 
was  "as  to  the  rights  of  certain  children  born  to 
persons  whose  names  appear  on  the  tribal  rolls  of 
the  Chippewa  Indians  of  Minnesota  to  share  in 
the  interests  accruing  upon  the  fund  arising  under 
the  act  of  January  14,  1889   (25  Stat.  642)  ". 

The  facts  in  the  Kadrie  case  are  as  follows:  Sarah 
Kadrie,  formerly  Cogger,  was  born  on  the  White 
Earth  reservation  in  1892  and  was  recognized  as  a 
Chippewa  by  blood,  the  degree  being  stated  in 
some  papers  as  three-eighths  and  in  others  as  one- 
eighth.  She  is  referred  to  in  the  Solicitor's  opinion 
of  February  17,  1919,  as  being  a  full-blood  Chip- 
pewa Indian.  She  was  enrolled  at  the  White 
Earth  Agency,   was  married   to  Mall   Kadrie  who 


had  no  Chippewa  or  other  Indian  blood,  and  to 
this  union  four  children  were  born,  all  in  Canada. 
The  father  of  these  children  was  born  in  Syria,  and 
there  is  nothing  to  show  that  he  ever  acquired 
citizenship  in  the  United  States.  The  superintend- 
ent at  White  Earth  Agency  reported  that  this  family 
had  resided  in  Canada,  except  for  a  period  in 
1914  and  1915,  when  it  was  in  Turkey.  It  appears 
that  three  of  the  children  were  at  one  time  on  the 
rolls  at  White  Earth  Agency  and  some  interest 
payments  were  made  to  the  mother  in  their  behalf, 
but  in  1917  their  names  were  stricken  from  the  rolls 
by  direction  of  your  office,  reference  being  made  to 
and  following  the  decision  in  the  Oakes  case.  It 
may  be  said  here  that  as  Mrs.  Kadrie  was  married 
after  the  act  of  June  7,  1897,  supra,  that  act  did 
not  affect  her  children  as  they  were  not  born  of  a 
marriage  solemnized  before  its  enactment,  al- 
though said  act  is  referred  to  in  the  Solicitor's 
opinion  of  February  17,  1919,  as  though  it  had 
some  controlling  application  in  the  Kadrie  case. 

It  was  contended  in  behalf  of  the  claimants  in 
the  Kadrie  case  that  a  specific  trust  was  created  by 
the  act  of  January  14,  1889,  and  that  all  children 
born  within  the  50-year  trust  period  to  persons 
enrolled  and  allotted  under  said  act  are  benefi- 
ciaries under  the  trust,  the  case  of  Minnesota  v. 
Hitchcock  (185  U.S.  373),  being  cited  in  support 
of  the  contention.  It  was  said  in  the  Solitictor's 
Opinion  of  February  17,  1919,  that  "the  trust  touch- 
ing the  funds  has  as  its  beneficiaries,  not  the  In- 
dians as  a  tribe,  (the  settlers)  but  the  Indians  as 
individuals".  The  scope  of  that  opinion  with  ref- 
erence to  the  trust  fund  in  question  is  shown  by 
the  following  statements  in  that  opinion,  all  of 
which  statements  it  will  be  observed  are  not  en- 
tirely consistent  with  each  other: 

"Thus  it  appears  that  Indian  blood— mem- 
bership among  the  individual  Indians  origin- 
ally enrolled  as  together  constituting  the  tribe 
that  created  the  trust  and  conveyed  the  sur- 
plus lands  giving  rise  to  the  trust  fund,  or 
descent  from  those  Indians— is  made  the  es- 
sential and  sole  basis  of  the  right  to  partici- 
pate in  the  current  interest  accruing  from  the 
fund  and  its  final  distribution.  *  *  *  But  so 
the  trust  is  settled  and  nowhere  in  its  terms 
of  settlement  is  either  residence  with  or  con- 
tinued or  'recognized'  membership  of  the  tribe, 
or  birth  on  the  reservation,  or  United  States 
citizenship,  or  any  other  qualification  men- 
tioned, save  only  being  'a  Chippewa  Indian', 
i.e.,  possession,  in  whole  or  in  part,  of  the  blood 
of  one  of  the  originally  enrolled  members  of 
that  tribe. 

In  the  direction  for  final  distribution  to  'all 
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the  said  Chippewa  Indians  and  their  issue 
then  living'  the  word  'issue'  is  used  in  its  en- 
larged, not  its  restricted  sense.  That  is,  it  in- 
cludes all  ancestors,  lineal  descendents  in  the 
second  and  subsequent  generations  as  well  as 
in  the  first  generation.  #  *  *  The  issue  then, 
includes  all  the  lineal  descendants  of  the  an- 
cestor. But  the  ancestor  must  be  found  to  have 
been  of  the  tribal  membership  at  the  time  of 
the  creation  of  the  trust.  'His  recognition'  by 
the  tribe  as  such  is  merely  evidentiary  of  such 
membership,  and  is  not  the  sole  evidence  com- 
petent to  establish  the  fact.  His  descendants 
(whether  children  or  grandchildren)  take  an 
interest  not  as  tribal  members  but  as  the  an- 
cestors blood;  his  blood  entitling  him  and 
them  alike,  because  it  was  tribal  blood. 
*  *  *  But  the  basis  of  distribution  should  at 
all  events  be  solely  the  possession  of  blood  of 
tribal  members  at  date  of  the  creation  of  the 
trust  irrespective  of  residence  or  citizenship." 

The  above  opinion  in  so  far  as  it  holds  that  blood 
alone  is  the  sole  test  is  so  at  variance  with  the 
well-established  practice  and  principles  in  decisions 
theretofore  governing  the  determination  of  rights 
to  share  in  Indian  tribal  property,  as  to  create 
grave  doubt  of  its  correctness.  Under  such  holding 
no  showing  of  affiliation  with  or  recognized  mem- 
bership in  the  tribe  is  required  of  a  claimant  in  or- 
der to  participate  in  the  interest  on  and  final  dis- 
tribution of  the  funds  created  by  the  act  of  1889, 
the  only  requirement  being  possession  of  the  blood 
in  whole  or  in  part  of  an  originally  enrolled  mem- 
ber of  the  Chippewa  Tribe  of  Indians  in  Minne- 
sota. The  views  expressed  in  said  opinion  are  sus- 
tainable only  on  the  theory  that  the  fund  is  in- 
dividual and  not  tribal  property.  Apparently  this 
was  the  contention  at  the  time  the  opinion  was 
tendered.  In  the  prior  administration  of  the  act  of 
1889,  the  Department  treated  the  fund  as  tribal 
property.  Section  7  of  the  act  itself  under  which  the 
fund  was  to  be  created,  contains  a  proviso  showing 
the  same  to  be  tribal  and  not  individual  in  char- 
acter, as  follows:  "That  Congress  may,  in  its  dis- 
cretion, from  time  to  time,  during  the  said  period 
of  50  years,  appropriate,  for  the  purpose  of  promot- 
ing civilization  and  self-support  among  said  In- 
dians, a  portion  of  said  principal  sum  not  exceeding 
five  percentum  thereof."  The  courts  have  virtually 
decided  that  the  fund  is  tribal  and  not  individual 
property.  In  the  case  of  Morrison  v.  Work  (266 
U.S.  481,  485),  the  Supreme  Court  said: 

It  is  admitted  that,  as  regards  tribal  prop- 
erty subject  to  the  control  of  the  United  States 
as  guardian   of  Indians,   Congress  may  make 


such  changes  in  the  management  and  disposi- 
tion as  it  deems  necessary  to  promote  their  wel- 
fare. The  United  States  is  now  exercising, 
under  the  claim  that  the  property  is  tribal,  the 
powers  of  a  guardian  and  of  a  trustee  in  pos- 
session. Morrison's  contention  is  that,  by  vir- 
tue of  the  Act  of  1889  and  the  agreements  made 
thereunder,  the  ceded  lands  ceased  to  be  tribal 
property  and  the  rights  of  the  Indians  in  the 
lands  and  in  the  fund  to  be  formed  became 
fixed  as  individual  property.  The  Court  of 
Appeals  held  this  contention  to  be  unfounded. 
We  have  no  occasion  to  determine  whether  it 
erred  in  so  ruling.  The  claim  of  the  United 
States  is,  at  least,  a  substantial  one. 

The  court  in  the  case  of  Minnesota  v.  Hitchcock, 
supra,  speaking  of  the  act  of  1889,  said  that  the 
cession  thereunder  was  not  to  the  United  States 
absolutely  but  in  trust  and  described  such  trust  as 
follows:  "The  trust  was  to  be  executed  by  the  sale 
of  the  ceded  lands  and  a  deposit  of  the  proceeds 
in  the  Treasury  of  the  United  States  to  the  credit 
of  the  Indians,  such  sum  to  draw  interest  at  five 
per  cent,  and  one-fourth  of  the  interest  to  be  de- 
voted exclusively  to  the  maintenance  of  free  schools 
among  the  Indians  and  for  their  benefit." 

The  court  did  not  define  the  beneficiaries  fur- 
ther than  as  "the  Indians".  This  was  evidently  in- 
tended to  describe  those  who  ceded  the  lands  from 
the  sale  of  which  the  trust  funds  were  to  be  derived. 
The  Commission  appointed  under  the  act  of  1889 
was  to  negotiate  "with  all  the  different  bands  or 
tribes  of  Chippewa  Indians  in  the  State  of  Minne- 
sota", for  the  except  the  White  Earth  and  Red  Lake 
reservations,  such  cession  to  be  deemed  sufficient 
as  to  each  of  said  reservations  except  Red  Lake,  if 
assented  to  in  writing  by  two-thirds  of  the  male 
adults  of  "the  band  or  tribe  of  Indians  occupying 
and  belonging  to  such  reservations,"  and  as  to  Red 
Lake  if  made  by  two-thirds  of  the  male  adults  of  all 
the  Chippewa  Indians  in  Minnesota.  To  ascertain 
whether  a  proper  number  of  Indians  gave  their 
assent,  the  Commission  was  to  make  an  accurate 
census  of  "each  tribe  or  band."  In  all  this  the  band 
or  tribe  was  the  central  idea.  The  individual  to  be 
entitled  to  join  in  the  cession  or  to  be  included  in 
the  census  must  have  been  a  member  of  the  tribe 
or  band  of  Chippewa  Indians  in  Minnesota. 

At  the  time  the  opinion  in  the  Kadrie  case  was 
rendered  it  was  asserted  on  behalf  of  the  claimants 
that  the  Indians  understood  when  they  agreed  to 
the  act  of  1889  that  all  children  born  thereafter 
were  to  share  in  the  interest  payments  and  that 
"the  principal  when  divided  was  to  be  divided 
among  the  living  original  enrolled  and  allotted 
Indians  under  said  act  and  'their  issue'  then  living 
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irrespective  of  where  born."  However,  nothing  was 
submitted  to  support  the  assertion  as  to  the  under- 
standing of  the  Indians,  and  it  is  not  sustained  by 
the  wording  of  the  act.  The  report  of  the  negotia- 
tions (H.R.  Doc.  247,  51st  Cong.  1st  Sess.),  which 
resulted  in  the  acceptance  by  the  Indians  of  the 
act  of  January  14,  1889,  affords  no  support  to  the 
assertion.  Even  if  the  Indians  did  so  understand 
the  act,  it  does  not  necessarily  and  absolutely  fol- 
low that  their  understanding  must  control,  if  con- 
trary to  the  wording  and  intendment  of  the  act. 
The  rule  to  govern  in  matters  of  this  kind  is  famil- 
iar and  has  often  been  stated  by  the  courts.  In 
Minnesota  v.  Hitchcock,  supra,  speaking  of  the 
cession  made  under  the  act  of  1889,  it  was  said: 

Can  it  be  said  that  the  Indians,  making  the 
cession,  for  a  moment  supposed  that  the  lands 
ceded  were  not  to  be  used  for  the  purpose 
named,  and  if  the  language  carries  upon  its 
face  one  obvious  meaning,  and  would  naturally 
be  so  understood  by  the  Indians,  that  construc- 
tion within  all  the  rules  respecting  Indian 
treaties  must  be  enforced. 

In  United  States  v.  Mille  Lac  Chippewas  (229 
U.S.  498,  508) ,  involving  the  construction  of  this 
act  of  1889,  it  was  contended  that  the  Indians  did 
not  understand  that  certain  homestead  and  pre- 
emption entries  were  to  be  carried  to  completion. 
The  court  upon  this  point  said  that  the  language 
of  the  provision  involved  is  plain  and  unambigu- 
ous, and  "the  Indians,  no  less  than  the  United 
States,  are  bound  by  the  plain  import  of  the  lan- 
guage of  the  act  and  the  agreement". 

In  La  Roque  v.  Unitd  States  (239  U.S.  62) ,  the 
court  refused  to  accept  the  contention  that  the  In- 
dians understood  under  this  act  of  1889  the  right 
to  select  and  receive  allotments  would  not  be  ter- 
minated by  death  but  would  pass  to  the  heirs.  The 
understanding  of  the  Indians  if  established  would 
control,  if  the  language  used  carried  upon  its  face 
that  obvious  meaning,  or  if  in  accord  with  the  sense 
which  the  words  used  would  naturally  be  under- 
stood by  the  Indians  as  opposed  to  the  technical 
meaning  thereof.  No  inference  can  be  drawn  from 
the  wording  of  the  act  of  January  14,  1889,  that 
any  of  the  funds  arising  thereunder  were  to  be 
given  to  any  person  who  was  never  a  member  of 
any  band  or  tribe  of  Chippewa  Indians  in  Minne- 
sota. 

In  the  decision  of  a  case  dated  March  29,  1918, 
typical  of  the  position  taken  by  the  Department 
prior  to  the  Solicitor's  opinion  of  February  17, 
1919,  in  the  Kadrie  case,  it  was  held: 

The  act,  when  read  as  an  entirety,  relates 


clearly  to  Indians  of  the  several  Chippewa  res- 
ervations who  are  properly  enrolled  members 
of  the  various  tribes  and  bands  and  entitled  to 
receive  benefits  therewith:  and  the  provision 
for  a  division  of  the  permanent  fund  therein 
provided  and  its  payment  'to  all  of  said  Chip- 
pewa Indians  and  their  issue  then  living',  at 
the  expiration  of  fifty  years,  relates  exclusively 
to  all  properly  enrolled  Indians  at  the  time 
of  the  passage  of  the  said  Act  and  such  of  their 
descendants  as  may  be  born  to  them  as  mem- 
bers of  their  tribe  and  properly  enrolled  as 
such. 

This  conclusion  is  borne  out  by  the  many 
rulings  of  the  Department  under  which  cer- 
tain children  of  mixed  blood  parents  have  been 
denied  enrollment  with  the  tribe  to  which 
their  mothers  belong,  and  other  children  born 
among  the  tribe  have  been  granted  such  rights 
—such  decision  or  rulings  having  been  based 
primarily  on  the  case  of  Julia  B.  Oakes  et  ah, 
v.    United   States    (172    Fed.   Rep.    30). 

A  careful  reading  of  the  Oakes  case  shows 
clearly  that  the  Court  had  under  consideration 
the  said  act  of  January  14,  1889,  and  held  that 
the  issue  of  mothers  once  enrolled  with  the 
Chippewa  of  the  White  Earth  Reservation, 
where  such  issue  was  born  apart  from  the  res- 
ervation, were  not  entitled  to  tribal  benefits. 

Furthermore,  the  general  rule  laid  down  in  the 
Kadrie  case  was  not  called  for  by  the  particular 
facts  of  that  case,  and  anything  said  beyond  that 
requirement  is  dictum  and  not  controlling,  espe- 
cially as  it  is  not  in  accord  with  the  existing  con- 
struction placed  upon  the  act  of  1889,  and  uni- 
formly followed  for  many  years  prior  to  the  time 
the  opinion  in  said  case  was  rendered.  The  mother 
of  claimants  there  involved  was  born  on  the  reser- 
vation, was  a  recognized  and  enrolled  member  of 
the  tribe,  "her  three  oldest  children  were  for  some 
years  enrolled  among  the  Chippewa  Indians,  and 
she  was  paid  annuities  for  them  until  1917,  etc." 
This  is  a  very  different  situation  from  that  pre- 
sented by  the  broad  rule  laid  down  in  the  Kad)ie 
case,  holding  that  all  children  shall  be  enrolled  for 
interest  payments  and  shares  in  the  final  distribu- 
tion of  the  permanent  fund  created  by  the  act  of 
1889,  so  long  as  they  may  be  able  to  show  a  degree 
of  Indian  blood  derived  from  an  originally  en- 
rolled member  of  the  tribe,  regardless  of  the  fact 
that  some  of  those  through  whom  they  immediately 
claim  were  not  born  to  membership  in  the  tribe, 
never  had  any  tribal  relations  or  affiliations  and 
were  never  recognized  as  members;  all  of  which  is 
directly  opposed  to  the  fundamental  rule  declared 
in  decisions  of  the  Department  and  the  courts  that 
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tribal  rights  are  not  so  vested  or  inherent  that  they 
may  not  be  forfeited  or  abandoned.  In  other  words, 
the  Kadrie  opinion  is  not  limited  to  the  children 
of  parents  who  once  had  tribal  relations  and  aban- 
doned the  same,  but  permits  descendants  in  gen- 
eral, including  the  children  of  those  who  never 
were  members  of  the  tribe,  to  participate  in  annui- 
ties and  final  distribution  of  the  principal  fund. 
Besides,  there  is  nothing  in  the  act  of  1889  neces- 
sarily calling  for  the  construction  of  the  word 
"issue"— that  is,  that  it  was  used  in  its  enlarged  not 
its  restricted  sense— placed  upon  it  in  the  Solicitor's 
opinion  of  February  17,  1919.  Webster's  definitions 
of  the  word  are  "progeny";  a  child  or  children"; 
"offspring".  "In  law,  sometimes,  in  a  general  sense, 
all  persons  descended  from  a  common  ancestor;  all 
lineal  descendants;  also  any  one  of  such  persons". 

In  the  connection  in  which  the  term  "issue"  ap- 
pears in  the  act  of  1889  it  does  not  necessarily  have 
to  be  construed  as  having  been  used  in  its  enlarged 
or  unlimited  sense.  There  is  abundant  authority 
to  the  effect  that  in  its  primary  sense  the  word 
means  "children"  or  direct  issue,  and  when  not 
qualified  it  also  includes  grandchildren.  It  is  only 
in  its  secondary  meaning  that  the  word  has  been 
held  to  include  the  issue  of  issue  in  an  indefinite 
descending  line   (23  Cyc.  59,  363) ,  and  notes. 

Judged  by  the  construction  theretofore  put  upon 
the  legislation  as  pointed  out  herein,  and  as  there 
is  nothing  conclusively  showing  that  Congress  ac- 
tually used  the  word  in  its  enlarged  sense  or  in- 
tended by  the  act  of  1924  to  disturb  former  prac- 
tice and  decisions,  the  word  was  undoubtedly  used 
in  the  act  of  1889  in  its  restricted  sense.  In  that 
sense  the  word  means  qualified  issue.  When  so 
construed  no  reasonable  inference  can  be  drawn 
from  the  act  of  1889  that  any  of  the  funds  arising 
thereunder  were  to  be  paid  to  any  person  who  was 
never  a  member  of  any  tribe  or  band  of  Chippewa 
Indians  in  Minnesota  or  entitled  to  such  member- 
ship. 

As  to  the  character  of  Indian  tribal  property  the 
court  of  claims  in  Journeycake  v.  Cherokee  Nation, 
(24  Ct.  of  C.  281,  302) ,  after  stating  as  a  fact  that 
all  Indian  Lands  were  communal  property  says: 
"The  distinctive  characteristic  of  communal  prop- 
erty is  that  every  member  of  the  community  is  an 
owner  of  it  as  such.  He  does  not  take  as  heir,  or 
purchaser,  or  grantee;  if  he  dies,  his  right  of  prop- 
erty does  not  descend;  if  he  removes  from  the  com- 
munity, it  expires;  if  he  wishes  to  dispose  of  it  he 
has  nothing  which  he  can  convey;  and  yet  he  has 
a  right  of  property  in  the  land  as  perfect  as  that  of 
any  other  person;  and  his  children  after  him  would 
enjoy  all  that  he  enjoyed,  not  as  heirs  but  as  com- 
munal owners  *   *   *. 

Upon  appeal  the  decree  of  the  Courts  of  Claims 
was  affirmed  by  the  Supreme  Court   (Cherokee  Na- 


tion v.  Journeycake,  155  U.S.  196)  .  This  court  did 
not  discuss  the  incidents  of  communal  property, 
but  did  speak  of  the  lands  as  being  the  common 
property  of  the  Cherokee  Nation,  in  which  all 
members  and  citizens  are  alike  interested  and  alike 
entitled  to  share  in  the  profits  and  proceeds  there- 
of. 

The  only  way  to  arrive  at  a  conclusion  as  to  what 
Congress  really  intended  as  to  the  fund  in  question 
is  to  consider  the  other  provisions  of  the  act  of 
1889  and  the  construction  placed  upon  the  same 
and  similar  acts  for  the  disposal  of  tribal  property. 
The  opinion  of  1919  construes  the  provisions  of 
section  7  independently  of  such  consideration.  The 
opinion  declined  to  determine  whether  or  not  an- 
nuity payments  or  the  final  distribution  of  the  per- 
manent fund  should  be  made  per  capita  or  per 
stirpes.  The  law  clearly  contemplates  that  interest 
payments  and  final  distribution  shall  be  made  per 
capita.  This  is  significant,  when  analyzed,  in  indi- 
cating that  it  could  not  have  been  the  intention  for 
the  law  to  have  such  a  far-reaching  effect  as  that 
given  it  by  said  opinion. 

The  crux  of  the  issue  here  turns  primarily  on  the 
language  in  section  7  of  the  act  of  1889:  "To  all  of 
said  Chippewa  Indians  and  their  issue  then  living 
(at  the  end  of  the  50  year  period)  in  cash  in  equal 
shares."  Equal  shares,  of  course,  present  no  diffi- 
culty. The  difficulty,  if  any,  rests  in  the  words  "all  of 
said  Chippewa  Indians  and  their  issue  then  living." 
Does  this  mean  the  Indians  originally  enrolled  by 
the  Chippewa  Commission  and  the  issue  of  such  In- 
dians who  may  be  living  at  the  expiration  of  the 
period  stated?  It  has  been  so  contended  and  the 
Solicitor's  opinion  of  February  17,  1919,  holds,  in 
effect,  that  a  modicum  of  Chippewa  blood  of  an 
ancestor  whose  name  appears  on  the  original  Chip- 
pewa rolls  is  all  sufficient  to  entitle  such  a  claimant 
to  an  equal  share  in  the  common  Chippewa  funds. 
Under  such  a  ruling  membership  in  the  tribe  is 
not  a  controlling  or  even  a  determining  factor. 
One  drop  of  Chippewa  blood  of  an  enrolled  an- 
cestor, ipso  facto,  entitles  the  possessor  to  an 
"equal  share"  regardless  of  membership,  tribal 
affiliation,  recognition,  residence,  or  any  other  re- 
quirement. In  my  view  Congress  did  not  intend 
any  such  result  but  that  by  the  act  of  1889  Congress 
simply  contemplated  a  distribution  of  lands  (allot- 
ment) to  the  members  of  this  tribe  then  living  and 
a  iike  distribution  of  the  tribal  funds  at  the  expira- 
tion of  the  50  year  period  to  the  members  of  the 
tribe  then  living.  In  either  event  membership  in 
the  tribe  must  of  necessity  be  the  determining  fac- 
tor. Recent  acts  of  Congress  (42  Stat.  221;  43  Stat. 
798)  ,  authorize  per  capita  payments  from  the  prin- 
cipal fund  to  the  credit  of  the  Chippewa  Indians  in 
Minnesota  arising  under  section  7  of  the  act  of 
January  14,  1889  "to  each  enrolled  member  of  the 
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tribe  under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Interior  may  prescribe."  This  should 
dispose  of  any  question  but  that  these  funds  are 
still  "tribal"  and  that  membership  in  the  tribe  is 
an  essential  requirement  to  participation  therein. 
In  view  of  the  foregoing  my  opinion  is  that  the 
application  of  Mrs.  Andrews  should  be  denied,  and 
that  the  Solicitor's  opinion  of  February  17,  1919, 
in  so  far  as  it  conflicts  with  prior  rules,  practice, 
and  decisions  in  the  matter  of  determining  rights 
and  claims  to  share  in  the  common  property  of 
the  Chippewa  tribe  of  Indians  in  the  State  of  Min- 
nesota, should  no  longer  be  followed. 

E.  O.  Patterson, 

Solicitor. 
Approved:  January  8,  1927. 
John  H.  Edwards,  Assistant  Secretary. 
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M-20888 

The  Honorable, 

The  Secretary  of  the  Interior 

My  Dear  Mr.  Secretary: 


My  opinion  is  requested  in  the  matter  of  reopen- 
ing the  findings  of  the  Department  in  heirship 
cases,  the  particular  estate  involved  being  that  of 
Good  Woman  Milk,  or  Mary  Milk,  deceased  Rose- 
bud Sioux  Indian,  North  Dakota. 

The  precise  question  presented  is  "whether  a  de- 
cision of  more  than  eleven  years'  standing  should 
be  disturbed,  especially  in  view  of  the  repudication 
of  the  petitioner  and  the  transferring  of  a  portion 
of  the  estate  by  the  heirs,  as  found  in  the  original 
decision." 

The  act  of  June  25,  1910  (36  Stat.  855) ,  entitled 
"An  Act  to  provide  for  determining  the  heirs  of 
deceased  Indians,"  reads  in  part  as  follows: 

"That  when  any  Indian  to  whom  an  allotment 
of  land  has  been  made,  or  may  hereafter  be 
made,  dies  before  the  expiration  of  the  trust 
period  and  before  the  issuance  of  a  fee  simple 
patent,  without  having  made  a  will  disposing 
of  said  allotment  as  hereinafter  provided,  the 
Secretary  of  the  Interior,  upon  notice  and  hear- 
ing, under  such  rules  as  he  may  prescribe, 
shall  ascertain  the  legal  heirs  of  such  decedent, 
and  his  decision  thereon  shall  be  final  and 
conclusive." 

There  is  no  statute  which  specifically  places-  a 
time  limitation  on  the  reopening  of  cases  in  which 
the  heirs  to  Indian  estates  have  been  determined 


under  the  above  provision.  Experience  undoubtedly 
shows  the  desirability,  and  perchance  the  necessity 
in  many  instances,  of  having  such  a  limitation.  In 
view  apparently  of  the  relation  of  quasi  guardian 
and  ward  existing  between  the  Government  and  the 
Indians,  and  the  fact  that  so  long  as  they  maintain 
their  tribal  relations  they  are  perhaps  not  charge- 
able with  laches  (Felix  v.  Patrick,  145  U.S.  117; 
Schrompscher  v.  Stockton,  183  U.S.  290;  Blue  Jacket 
v.  Eivert,  265  Fed.  823)  ,  the  Department  has  been 
slow  to  establish  a  definite  rule  in  the  premises  or 
to  invoke  the  maxims  of  res  adjudicata  and  stare 
decisis,  although  under  the  terms  of  the  law  heir- 
ship findings  are  final  and  conclusive  as  to  the 
courts  and  all  persons  except  the  Secretary  of  the 
Interior.  (Lane  v.  Mickadiot,  241  U.S.  201;  United 
States  v.  Rowling,  256  U.S.  484;  First  Moon  v. 
White  Tail,  270  U.S.  243.)  As  the  law  authorizes 
the  Secretary  of  the  Interior  to  prescribe  rules  for 
determining  heirs,  there  is  no  question  that  he  has 
the  power  to  prescribe  such  suitable  rules  and  reg- 
ulations as  he  may  deem  proper,  including  a  time 
limitation  after  the  expiration  of  which  heirship 
cases  will  not  be  reopened  for  any  purpose.  The 
matter  after  all  is  largely  one  of  administrative 
policy. 

However,  there  is  one  phase  of  the  situation 
about  which  there  ought  not  to  be  any  question  as 
to  the  advisability  of  establishing  a  definite  rule 
of  limitation.  That  is,  where,  after  determination 
of  heirs,  the  estate  has  been  sold  or  entirely  dis- 
tributed among  the  heirs,  or  to  the  extent  that 
there  no  longer  remains  sufficient  property  to  the 
credit  of  the  estate  to  satisfy  whatever  claim  or 
claims  might  arise  by  reason  of  a  modification  of 
the  original  finding  of  heirs,  application  or  peti- 
tion for  reopening  such  finding  ought  not  to  be  en- 
tertained under  any  circumstances.  This  is  also  a 
condition  as  to  which  previous  injury  ought  to 
be  made  before  the  allowance  of  any  application  or 
petition  to  reopen. 

E.  O.  Patterson, 

Solicitor. 
Approved:   (See  attached  memo,  B.) 

Assistant  Secretary. 


M-20888 


Note: 


December  21,  1926. 


While  I  have  no  question  as  to  the  authority  of 
the  Secretary  to  say  that  he  will  after  a  fixed  time, 
treat  and  consider  a  finding  of  heirship  final  and 
conclusive  for  all  purposes,  I  am  equally  certain 
that  the  formulating  of  a  hard  and  fast  rule  of 
limitation  to  fit  all  cases,  may  present  considerable 
difficulty,  except  in  many  cases  that  may  arise. 
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For  instance:  If  a  minor  or  incompetent,  while 
under  such  disability,  is  or  should  be  a  party  to  the 
proceedings  but  for  some  reason  is  not  taken  into 
account,  and  such  disability  is  not  removed  until 
after  the  time  fixed  for  giving  absolute  finality  to 
a  finding  has  elapsed,  should  not  some  provision  be 
made  to  protect  such  interests  so  long  as  the  prop- 
erty to  which  they  relate  remains  under  the  Sec- 
retary's jurisdiction? 

Or  in  a  case  of  fraud,  clearly  shown,  but  not  dis- 
covered until  the  limitation  imposed  has  expired, 
but  where  a  petition  is  filed  promptly  on  discovery 
of  it,  and  the  power  still  remains  with  the  Secre- 
tary to  relieve  without  doing  violence  to  any  other- 
interests,  should  it  not  be  done? 

The  reason  for  refusing  to  reopen  a  case  under 
any  circumstances  after  the  property  has  passed  out 
of  the  jurisidiction  of  the  Secretary  is  based  upon 
the  rule  that  further  consideration  by  him  would 
be  a  useless  act  as  he  could  not  correct  the  error, 
and  is  fully  justified. 

These  things  are  suggested  because  if  it  is  in- 
tended to  formulate  a  positive  rule  of  limitation, 
they  should  be  considered,  otherwise  the  benefits 
to  be  gained  may  be  outweighed  by  the  injury  that 
results. 

It  is  settled  that  the  decision  of  the  Secretary  in 
this  matter  can  not  be  questioned  in  the  courts  so 
long  as  it  rests  upon  any  ground  not  clearly  dis- 
closing an  arbitrary  disregard  of  the  law,  and  it 
seems  to  me  the  difficulty,  if  such  it  is,  can  be  met 
in  each  instance  as  it  arises,  by  declining  to  reopen 
any  particular  case  where  it  appears  that  the  great- 
est good  will  be  thus  accomplished  and  by  merely 
assigning  as  a  reason  therefor  that  upon  the  evi- 
dence offered  and  considered  no  sufficient  reason 
appears  for  disturbing  the  finding  made. 

E.  O.  Patterson, 

Solicitor. 

I  am  of  the  opinion  that  no  fixed  rule  should  be 
made  but  that  individual  cases  should  be  settled 
on  separate  merits  of  each  case. 


Edwards. 


Spokane  Reservation 
Water  Rights 
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January  16,  1927. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My    opinion    has    been    requested    informally, 
through  the  Commissioner  of  Indian  Affairs,  with 


reference  to  certain  questions  which  arise  in  con- 
nection with  the  application  of  The  Big  Bend 
Transit  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  Washington,  for  the  right 
to  use  the  waters  of  the  Spokane  River  where  it 
forms  the  southern  boundary  of  the  Spokane  Indian 
Reservation,  and  to  acquire  by  grant  lands  on  such 
reservation  necessary  for  overflow  rights  and  for 
the  erection  of  a  power  plant  and  other  structures 
incident  to  the  beneficial  use  of  said  waters,  pur- 
suant to  the  act  of  Congress  of  March  3,  1905  (33 
Stat.  1000),  and  to  acquire  certain  lands  within  the 
abandoned  Fort  Spokane  Military  Reservation,  pur- 
suant to  the  act  of  May  18,  1916  (39  Stat.  155).  The 
questions  submitted  can  be  understood  best  after 
a  preliminary  statement  of  the  facts  upon  which 
they  are  predicated. 

Section  1  of  the  act  of  March  3,  1905,  supra, 
reads  as  follows: 

"That  the  right  to  the  use  of  the  waters  of 
the  Spokane  River  where  the  said  river  forms 
the  southern  boundary  of  the  Spokane  Indian 
Reservation  may,  with  the  consent  of  the  Sec- 
retary of  the  Interior,  be  acquired  by  any  citi- 
zen, association,  or  corporation  of  the  United 
States  by  appropriation  under  and  pursuant  to 
the  laws  of  the  State  of  Washington." 

Section  2  of  the  act  authorizes  the  Secretary  of 
the  Interior  to  grant  to  such  appropriator  land  on 
the  Spokane  Indian  Reservation  necessary  to  the 
beneficial  use  of  the  water,  provided  the  Secretary 
is  satisfied  that  the  application  therefor  was  made 
in  good  faith,  and  with  the  intent  and  ability  to  use 
the  land  for  the  purpose  specified  in  the  act,  and 
that  the  quantity  of  land  applied  for  is  required 
lor  such  use. 

Section  3  provides  that  the  compensation  to  be 
paid  for  the  land  by  the  applicant  shall  be  deter- 
mined in  the  manner  prescribed  by  section  3  of  the 
act  of  March  2,  1899  (30  Stat.  99),  with  reference  to 
the  acquisition  of  rights  of  way  by  railroad  com- 
panies through  Indian  reservations,  while  section  5 
provides  that  the  Secretary  of  the  Interior  shall 
make  all  needful  rules  and  regulations,  not  in  con- 
sistent with  the  act  itself,  for  the  proper  execution 
and  carrying  into  effect  of  its  provisions. 

On  July  27,  1909,  The  Big  Bend  Transit  Com- 
pany, hereinafter  called  The  Transit  Company, 
having  acquired  the  right  to  use  the  waters  of  the 
Spokane  River  by  appropriation  under  and  pur- 
suant to  the  laws  of  the  State  of  Washington,  made 
application  to  the  Secretary  of  the  Interior  for  a 
grant  of  certain  lands  adjoining  the  Spokane  River 
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and  within  the  Spokane  Indian  Reservation,  under 
the  said  act  of  March  3,  1905.  The  project  as  out- 
lined by  the  Company  provided  for  power  develop- 
ment based  upon  a  60-foot  dam,  to  be  located  at 
a  point  known  as  the  "Narrows,"  where  the  river 
flows  between,  or  approximately  between,  Sees.  19 
and  20,  T.28  N.,  R.36  E.,  W.  M.  After  a  field  exam- 
ination, the  Director  of  the  Geological  Survey  ob 
jected  to  the  limited  height  of  the  dam,  and  there- 
after the  height  between  low-water  elevation  and 
high-water  elevation  was  fixed  at  95  feet. 

In  accordance  with  this  adjustment  The  Transit 
Company  filed  an  amended  application  based  upon 
a  survey  made  by  an  engineer  in  its  employ,  and 
submitted  a  map  of  the  land  it  wished  to  acquire 
in  the  Spokane  Indian  Reservation,  including  also 
land  in  the  abandoned  Fort  Spokane  Military  Res- 
ervation which  it  wished  to  acquire  under  the  said 
act  of  May  18,  1916.  The  lands  in  these  reservations 
are  situated  upon  opposite  sides  of  the  Spokane 
River. 

The  amended  application  was  approved  on  April 
13  and  August  17,  1916,  by  notations  upon  the  map 
submitted  in  connection  with  it,  and  thereafter, 
on  October  9,  1916,  6.39  acres  within  the  abandoned 
Fort  Spokane  Military  Reservation  were  patented 
to  The  Transit  Company.  A  request  for  patent  to 
the  land  within  the  Spokane  Indian  Reservation 
was  denied,  however,  by  a  departmental  decision 
dated  May  10,  1923,  wherein  it  was  held  that  the 
act  of  March  3,  1905,  was  a  right  of  way  act  which 
conferred  a  limited  fee  only.  The  Secretary  stated 
that  the  act  contained  no  authority  for  the  issuance 
of  a  patent,  and  that  the  title  and  right  acquired 
by  an  applicant  thereunder  was  defined  and  de- 
picted by  the  map  filed  and  approved  in  accordance 
with  its  provisions. 

During  October,  1923,  pursuant  to  departmental 
instructions  of  June  30,  1923,  and  a  request  from 
the  Commissioner  of  Indian  Affairs,  an  official  sur- 
vey was  made  of  The  Transit  Company's  right  of 
way  in  the  Spokane  Indian  Reservation,  and  in  the 
abandoned  Fort  Spokane  Military  Reservation.  The 
survey  was  based  upon  the  Company's  map  which 
had  been  approved  on  April  13,  1916,  and  August 
17,  1916,  as  before  stated.  The  official  survey  estab- 
lished that  The  Transit  Company's  survey  as  em- 
bodied in  its  approved  map  was  so  grossly  inaccu- 
rate as  to  require  an  amended  map,  and  a  recom- 
mendation to  that  effect  by  the  General  Land  Office 
was  approved  by  the  Department  on  August  24, 
1924.  The  official  survey  was  approved  on  July  15, 
1926,  and  is  designated  as  the  survey  made  by 
C.  W.  Pecora,  Group  95,  State  of  Washington. 

After  the  approval  of  the  official  survey  The 
Transit  Company  presented  a  petition  for  correc- 


tive grants  and  patents.  This  petition  sets  forth  that 
after  the  Company  had  given  bond  the  Secretary 
of  the  Interior  approved  its  amended  application 
for  a  grant  of  lands  adjoining  the  Spokane  River, 
and  that  on  April  13  and  August  17,  1916,  respec- 
tively, he  approved  the  map  showing  the  lands 
applied  for  in  the  Spokane  Indian  Reservation  and 
those  applied  for  in  the  abandoned  Fort  Spokane 
Military  Reservation,  with  the  intention  that  the 
approval  of  the  map  should  operate  as  a  grant  of 
designated  lands  on  the  north  side  of  the  river  and 
within  the  Indian  reservation;  that  thereafter  a 
patent  was  issued  for  the  lands  shown  by  the  map 
to  be  situated  within  the  abandoned  Fort  Spokane 
Military  Reservation;  that  thereafter  the  official 
survey,  afterwards  approved  on  July  15,  1926,  was 
made;  that  a  large  portion  of  the  land  shown  by 
this  survey  to  be  within  The  Transit  Company's 
right  of  way  already  has  been  purchased  and  paid 
for  by  it;  that  the  additional  land  embraced  in  the 
right  of  way  comprises  land  which  it  is  necessary 
to  include  in  the  grant  to  The  Transit  Company 
by  reason  of  the  increased  power  development;  and 
that  The  Transit  Company  has  complied  with  all 
of  the  requirements  of  the  laws  of  the  State  of 
Washington  with  reference  to  the  acquisition  of 
water  rights. 

By  reason  of  the  premises  the  petitioner  prays 
that  upon  filing  a  proper  bond  a  patent  may  be 
issued  to  its  conveying  the  title  intended  to  be  con- 
veyed by  the  act  of  March  3,  1905,  to  all  the  land 
within  the  Spokane  Indian  Reservation  contiguous 
to  the  Spokane  River  boundary  of  the  reservation, 
as  shown  by  the  official  survey  approved  July  15, 
1926,  the  maps  of  which  are  made  a  part  of  the 
application.  The  land  in  question  is  then  described 
in  what  purports  to  be  the  terms  of  the  survey,  and 
it  is  stated  that  the  total  of  such  land  above  the 
meander  line  of  the  river  is  approximately  821.72 
acres,  and  that  the  petitioner  has  already  purchased 
and  paid  for  approximately  324.82  acres  of  the 
same,  leaving  a  balance  of  446.90  acres  to  be  ac- 
quired. 

The  petitioner  also  prays  that  a  patent  issue 
to  it  under  the  act  of  May  18,  1916,  for  the  land 
located  within  the  abandoned  Fort  Spokane  Mili- 
tary Reservation,  which  is  necessary  to  its  object 
and  which  is  particularly  described  in  what  purport 
to  be  the  terms  of  the  official  survey.  This  land 
aggregates  approximately  8.57  acres,  of  which  the 
petitioner  has  purchased  and  paid  for  approxi- 
mately 7.31  acres,  leaving  approximately  1.26  addi- 
tional acres  to  be  acquired.  It  appears  from  a  pencil 
notation,  however,  that  the  correct  aggregate  is  8.07 
and  not  8.57  acres. 

In  view  of  the  situation  outlined  above  the  Com- 
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missioner  of  Indian  Affairs  has  submitted  the  fol- 
lowing questions  for  my  consideration: 

1.  Have  the  acts  of  March  3,  1905,  and  May  18, 
1916,  supra,  as  applied  to  this  case,  been  super- 
seded by  the  Federal  Water  Power  Act  of  June  10, 
1920  (41  Stat.  1063),  to  the  extent  that  their  terms 
are  inconsistent  with  the  provisions  of  that  act? 

2.  What  measure  of  damages  should  be  applied 
in  determining  the  amount  due  to  the  Indians  by 
reason  of  the  appropriation  of  the  lands  in  question 
for  the  purposes  of  The  Big  Bend  Transit  Com- 
pany's power  project;  should  the  damages  sustained 
on  that  account  be  limited  to  the  value  of  the  lands 
in  question  for  agricultural  purposes,  or  should  the 
damages  be  increased  by  reason  of  the  potential 
value  of  the  lands  for  power  purposes? 

1.  The  Federal  Water  Power  Act  referred  to  in 
the  first  question  submitted  above  embodies  a  com- 
prehensive scheme  for  the  development  of  water 
power  and  the  use  of  the  public  lands  of  the  United 
States  in  relation  thereto,  under  the  supervision  and 
control  of  a  commission  which  it  creates,  and  under 
licenses  to  be  granted  by  the  commission.  Section 
23  of  the  act  provides  in  part  as  follows: 

"That  the  provisions  of  this  act  shall  not  be 
construed  as  affecting  any  permit  or  valid 
existing  right  of  way  heretofore  granted,  or  as 
confirming  or  otherwise  affecting  any  claim,  or 
as  affecting  any  authority  heretofore  given  pur- 
suant to  law,  but  any  person,  association,  cor- 
poration, State,  or  municipality,  holding  or 
possessing  such  permit,  right  of  way,  or  author- 
ity may  apply  for  a  license  hereunder,  and 
upon  such  application  the  commission  may 
issue  to  any  such  applicant  a  license  in  accord- 
ance with  the  provisions  of  this  act,  and  in  such 
case  the  provisions  of  this  act  shall  apply  to 
such  applicant  as  a  licensee  hereunder." 

It  is  my  opinion  that  the  provisions  of  section 
23  just  quoted  are  applicable  to  the  instant  case. 
The  Department  has  held  in  its  unpublished  deci- 
sion of  May  10,  1923,  already  referred  to,  a  copy 
of  whch  is  to  be  found  with  the  papers  in  the  file, 
that  the  act  of  March  3,  1905,  is  one  which  grants 
a  right  of  way,  and  has  likened  that  act  in  that 
respect  to  the  general  power  Act  of  February  15, 
1901  (31  Stat.  790).  I  am  in  accord  with  the  state- 
ments made  in  that  decision. 

The  interest  of  a  grantee  in  a  right  of  way  vests 
upon  the  approval  of  the  map  illustrating  its  loca- 
tion. In  the  case  at  hand  The  Transit  Company's 
map  was  approved  on  April  13,  1916,  as  to  the 
Spokane  Indian   Reservation,    and  on   August    17, 


1916,  as  to  the  abandoned  Fort  Spokane  Military 
Reservation.  In  my  opinion  The  Transit  Company 
had  a  "permit  or  valid  existing  right  of  way,"  at 
June  10,  1920,  which  was  not  and  is  not  affected  by 
the  Federal  Water  Power  Act,  inasmuch  it  clearly 
appears  that  it  was  the  intention  of  the  Govern- 
ment and  of  The  Transit  Company  that  the  right 
of  way  should  include  all  the  land  below  the  95- 
foot  contour  above  low  water  elevation;  that  the 
approved  map  erroneously  represented  the  limits 
of  the  right  of  way;  and  that  this  is  a  proceeding 
to  correct  that  error  and  to  ascertain  what,  if  any, 
additional  compensation  should  be  required  of  the 
company  because  of  the  increased  area  of  the  tract 
appropriated  and  intended  to  be  conveyed. 

2.  With  respect  to  the  second  question  submitted 
it  appears  that  both  the  value  of  the  land  embraced 
within  The  Transit  Company's  right  of  way,  as 
delineated  on  its  map  heretofore  approved,  and 
the  amount  of  the  damages  to  be  sustained  by  the 
Indians  because  of  the  appropriation  and  flooding 
of  lands  within  their  reservation,  have  been  ascer- 
tained and  paid,  and  that  patent  has  issued  for  the 
portion  of  the  right  of  way  lying  within  the  aban- 
doned Fort  Spokane  Indian  Reservation.  These 
values  and  damages  were  ascertained  in  accordance 
with  the  method  prescribed  by  law,  and  the  value 
of  certain  of  the  allotted  lands  was  fixed  by  orders 
of  court  in  proceedings  instituted  for  that  purpose. 

Under  such  conditions  it  is  clear  that  the  values 
fixed  by  the  orders  of  court  are  res  adjudicata  and 
not  open  to  further  adjustment,  and,  in  my  opinion, 
the  determination  of  values  and  damages  with 
respect  to  the  lands  which  were  not  involved  in  the 
court  proceedings  should  be  considered  as  equally 
final.  The  papers  submitted  for  my  consideration 
disclose  no  fraud,  and  there  appears  to  be  no  rea- 
son why  the  action  of  the  Land  Department  in  fix- 
ing values  and  damages  should  be  held  less  final 
and  effective  than  the  orders  of  the  court. 

As  regards  the  additional  area  which  is  to  be 
included  in  The  Transit  Company's  right  of  way 
through  amendment,  in  order  to  accord  with  the 
original  intent  of  the  parties  in  interest,  it  is  my 
opinion  that  every  element  of  value  which  attaches 
to  the  land,  whether  it  be  a  value  for  agricultural 
or  for  power  purposes,  is  a  proper  subject  for  in- 
quiry and  should  receive  consideration  in  determin- 
ing the  additional  amounts  to  be  paid  by  The 
Transit  Company. 


E.  O.  Patterson, 

Solicitor. 


Approved:  February  16,  1927. 
John  H.  Edwards. 
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March  19,  1927. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  with  respect  to  a 
question  arising  out  of  a  deposit  of  Indian  moneys 
in  the  De  Smet  National  Bank  of  De  Smet,  South 
Dakota. 

May  21,  1926,  the  superintendent  of  the  Pine 
Ridge  Indian  Agency,  South  Dakota,  had  on  de- 
posit with  the  De  Smet  National  Bank  $38,000  of 
Indian  moneys.  The  bank  had  given  a  bond  to 
the  United  States  with  E.  M.  Robinson,  Ed  Whalen, 
Thos.  Meara,  Ed  Ellison,  William  H.  Warren,  F. 
P.  Hardy,  and  C.  L.  Dawley  as  sureties  to  secure 
payment  of  the  deposit.  The  bank  was  insolvent 
and  on  that  day  suspended  business.  Thereupon 
demand  was  made  upon  each  of  the  sureties  for 
payment  of  the  deposit  with  accrued  interest.  The 
sureties  do  not  deny  liability  but  as  it  appears  that 
enforcement  of  the  claim  against  them  will  seriously 
cripple  some  of  them  financially  they  have  urged 
that  the  United  States  file  a  claim  for  preference 
under  section  3466,  Revised  Statutes  of  the  United 
States.  Proof  of  claim  has  been  filed  with  the  re- 
ceiver but  he  has  advised  that  he  does  not  consider 
such  deposits  as  preferred  claims  and  will  admit 
it  only  as  an  ordinary  claim.  That  the  same  view  is 
entertained  by  the  Comptroller  of  the  Currency  is 
shown  by  letter  addressed  by  him  to  the  Commis- 
sioner of  Indian  Affairs  under  date  of  July  10,  1914, 
advising  that  under  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Cook  County  Nat- 
ional Bank  v.  United  States  (107  U.S.  445),  the 
claims  of  the  United  States  against  insolvent  na- 
tional banks  have  no  priority  over  those  of  other 
creditors. 

Notwithstanding  all  this,  however,  the  sureties 
insist  that  a  claim  for  preference  be  filed  and  that 
the  necessary  proceedings  to  enforce  priority  be 
instituted,  contending  that  the  decision  in  Cook 
County  National  Bank  v.  United  States,  supra,  has 
been  superseded  or  overruled  by  the  recent  decision 
of  the  Supreme  Court  in  Bramwell  v.  United  Stales 
Fidelity  Company  (269  U.S.  483) ,  holding  that  the 
United  States  was  entitled  to  priority  of  payment 
out  of  the  assets  of  the  First  State  Bank  of  Klamath 
Falls,  Oregon. 

Under  these  circumstances  my  opinion  has  been 
requested  as  to  whether  the  United  States  has  pri- 


ority and  as.  to  the  advisability  of  instituting  appro- 
priate proceedings  to  enforce  it. 

The  right  of  the  United  States  to  priority  over 
other  creditors  against  the  assets  of  a  national  bank 
under  section  3466,  Revised  Statutes,  was  con- 
sidered and  directly  ruled  on  in  the  case  of  Cook 
National  Bank  v.  United  States,  supra.  In  holding 
that  the  United  States  was  not  entitled  to  priority 
the  court,  referring  to  the  National  Banking  Act 
said: 

We  consider  that  act  as  constituting  by  itself 
a  complete  system  for  the  establishment  and 
government  of  national  banks,  *  *  *  Every- 
thing essential  to  the  formation  of  the  banks, 
the  issue,  security,  and  redemption  of  their 
notes,  the  winding  up  of  the  institutions,  and 
the  distribution  of  their  effects,  are  fully  pro- 
vided for,  as  in  a  separate  code  by  itself,  neither 
limited  nor  enlarged  by  other  statutory  provi- 
sions with  respect  to  the  settlement  of  demands 

against   involvements  or   their  estates. 

*  #  #  #  # 

This  section  provides  for  the  distribution  of 
the  entire  assets  of  the  bank,  giving  no  prefer- 
ence to  any  claim  except  for  moneys  to  reim- 
burse the  United  States  for  advances  in  re- 
deeming the  notes.  When  this  reimbursement 
is  fully  provided  for,  the  balance  of  the  assets, 
as  the  proceeds  are  received,  is  subject  to  a 
ratable  dividend  on  all  claims  proved  to  the 
satisfaction  of  the  receiver,  or  adjudicated  by 
a  court  of  competent  jurisdiction.  Any  sum  re- 
maining after  the  payment  of  all  these  claims 
is  to  be  handed  over  to  the  stockholders  in 
proportion  to  their  respective  shares.  These 
provisions  could  not  be  carried  out  if  the 
United  States  were  entitled  to  priority  in  the 
payment  of  a  demand  not  arising  from  ad- 
vances to  redeem  the  circulating  notes.  The 
balance,  after  reimbursement  of  the  advances, 
could  not  be  disturbed,  as  directed,  by  a  ratable 
dividend  to  all  holders  of  claims;  that  is,  to  all 
creditors. 

These  provisions  must  be  deemed,  therefore, 
to  withdraw  national  banks,  which  have  failed, 
from  the  class  of  insolvent  persons  out  of  whose 
estates  demands  of  the  United  States  are  to  be 
paid  in  preference  to  the  claims  of  other  credi- 
tors. The  law  of  1797,  re-enacted  in  the  Re- 
vised Statutes,  giving  priority  to  the  demands 
of  the  United  States  against  insolvents,  can  not 
be  applied  to  demands  against  those  institu- 
tions. 
Again  in  Davis  v.  Elmira  Savings  Bank    (161  U.S. 

275),   decided   some   15   years   later,   the   Supreme 

Court  said: 


188 


Department  of  the  Interior 


March   19,   1927 


Nearly  twenty-five  years  ago  (in  September, 
1871)  the  Secretary  of  the  Treasury  submitted 
to  the  Attorney  General  of  the  United  States 
the  question  of  whether  the  ratable  division 
provided  for  in  the  act  of  Congress  deprived 
the  United  States,  as  a  creditor  of  an  insolvent 
national  bank,  of  the  power  to  avail  of  the 
preference  given  by  the  statute,  which  provides 
that  the  United  States  shall  be  preferred  out  of 
the  effects  of  an  insolvent  debtor.  (Act  of 
March  3,  1797,  c.  20,  Sec.  5,  1  Stat.  515.)  The 
opinion  of  the  Attorney  General  was  that  the 
ratable  distribution  required,  when  read  in 
connection  with  other  sections  of  the  national 
bank  law,  deprived  the  United  States  of  all 
preference,  except  that  given  for  the  payment 
of  the  notes  issued  by  such  banks.  13  Opinions, 
528. 

This  construction  has  been  the  rule  adminis- 
tered by  the  Comptrollers  of  the  Currency  in 
the  liquidation  of  national  banks,  from  that 
date,  and  was  directly  sustained  in  Cook 
County  N atonal  Bank  v.  United  States,  ubi 
supra,  *  *  *.  Thus,  although  for  many  years 
in  the  administration  of  the  act,  under  a  con- 
struction given  by  the  Attorney  General  of  the 
United  States,  sanctioned  by  the  decisions  of 
this  court,  the  ratable  distribution  provided  by 
the  act  of  Congress  has  been  deemed  so  im- 
portant as  to  repeal,  in  so  far  as  it  prevented 
ratable  distribution,  the  general  preference 
given  the  United  States  by  its  own  statute,  the 
contention  now  advanced  maintains  that  this 
ratable  distribution  is  of  so  little  consequence 
that  it  can  be  overthrown  and  rendered  no- 
thing worth,  by  the  provisions  of  a  general  in- 
solvent statute  of  the  State  of  New  York.  In 
other  words,  that  the  statute  of  the  State  of 
New  York  operating  upon  the  national  bank 
laws  is  more  efficacious  than  would  be  a  statute 
of  the  United  States. 

Nor  is  it  in  an  answer  to  say  that  the  ratio 
decidendi  of  the  ruling  in  Cook  County  Na- 
tional Bank  v.  United  States  was  the  fact  that 
the  statute  provided  that  the  United  States 
should  take  security  for  the  debts  to  become 
due  them  by  a  national  bank.  In  the  case  pre- 
sented by  the  Secretary  of  the  Treasury  to  the 
Attorney  General  for  consideration  the  security 
in  favor  of  the  United  States  was  inadequate, 
and  therefore  the  queston  whch  arose  was  the 
right  of  the  United  States  to  collect  an  unse- 
cured claim  in  disregard  of  the  rule  of  ratable 
division.  And  such  was  the  state  of  facts  con- 
templated by  the  opinion  of  this  court  in  the 
Cook  County  case.  This  makes  it  evident  that 
the  controlling  thought  which  gave  rise  to  the 


interpretation  sanctioned  by  this  court  was  the 
fact  that  to  have  allowed  the  preference  in  fa- 
vor of  the  United  States  ordained  by  one  of 
its  statutes  would  have  destroyed  the  rule  of 
ratable  distribution  established  as  a  protection 
to  and  for  the  benefit  of  all  the  creditors  of  a 
national  bank. 

The  Cook  County  case  was  also  cited  with  ap- 
proval in  the  cases  of  Tracy  v.  Tuffy  (134  U.S. 
206)  ;  Merrill  v.  National  Bank  of  Jacksonvlle  (173 
U.S.  143)  ;  Chemical  National  Bank  v.  Armstrong 
(59  Fed.  372)  ;  Fifer  v.  Williams  (5  Fed.  2d  286) . 

In  view  of  these  authorities,  it  must  be,  in  my 
opinion,  considered  as  settled  law  that  national 
banks  which  have  failed  are  not  in  the  class  of  per- 
sons out  of  whose  estates  demands  of  the  United 
States  are  to  be  paid  in  preference  to  other  cred- 
itors under  section  3466  of  the  Revised  Statutes.  The 
case  of  Bramwcll  v.  United  States  Fidelity  Com- 
pany, supra,  relied  upon  by  the  sureties,  is  clearly 
distinguishable.  The  case  related  to  the  priority  of 
the  United  States  against  the  assets  of  a  State  bank 
not  a  national  bank.  No  consideration  of  the  na- 
tional banking  act  nor  any  other  act  of  Congress 
indicating  any  change  of  purpose  as  to  debts  due 
from  State  banks  to  the  United  States  was  involved. 
The  distinction  between  national  and  State  banks 
on  the  question  of  priority  was  pointed  out  in 
United  States  v.  Adams  (9  Fed.  2d  628),  wherein 
the  court,  referring  to  the  decision  in  the  Cook 
County  case  said: 

It  was  held  that  section  3466  did  not  apply 
in  the  liquidation  of  an  insolvent  national 
bank  because  of  the  terms  of  the  banking  act 
which  was  the  later  enactment.  In  other  re- 
spects, section  3466  is  in  effect  and  in  the  li- 
quidation of  a  State  bank  it  is  applicable. 

Authority  to  deposit  Indian  monevs,  tribal  and 
individual,  is  found  in  section  1  of  the  act  of  June 
25,  1910  (36  Stat.  855,  856) ,  under  the  provisions  of 
which  such  funds  can  only  be  deposited  after  the 
bank  has  given  a  bond  with  approval  surety  in 
such  amount  as  will  properly  safeguard  the  funds 
to  be  deposited.  The  primary  purpose  of  the  bond 
is,  of  course,  to  guarantv  the  safekeeping  and  the 
prompt  payment  of  the  money  deposited  and  upon 
default  of  the  bank,  whether  for  insolvency  or  other 
cause,  the  sureties  are  liable  in  an  amount  coex- 
tensive with  the  penal  sum  of  the  bond.  It  is  un- 
necessary and  clearly  inadvisable  for  the  United 
States,  having  the  obligation  of  solvent  sureties 
available  for  the  enforcement  of  its  claim,  to  as- 
sume the  burden  of  expensive  and  perhaps  pro- 
tracted   litigation    in    an    endeavor   to    establish    a 
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claim  to  prior  payment  over  other  creditors,  par- 
ticularly where,  as  here,  it  is  manifest  that  such  a 
claim  can  not  successfully  be  maintained. 

E.  O.  Patterson, 

Solicitor. 
Approved:  March  19,  1927. 
John  H.  Edwards,  Assistant  Secretary. 


Validity  of  Mortgage— Claims 


March   26,  1927. 


M-21642 

The  Honorable, 

The  Secretary  of  the  Interior. 


Dear  Mr.  Secretary: 

My  opinion  has  been  requested  with  respect  to 
the  question  arising  out  of  the  following  circum- 
stances: 

February  4,  1926,  the  Osage  County  Motor  Com- 
pany sold  to  Roosevelt  Pappin,  a  9/64  blood  Osage 
Indian  not  having  a  certificate  of  competency,  a 
Lincoln  automobile  for  $5,768.45.  Five  notes  ag- 
gregating this  amount  were  executed  by  Roosevelt 
to  secure  the  payment  of  which  he  gave  mortgages 
on  lands  allotted  to  him  as  a  member  of  the  Osage 
tribe,  and  also  certain  town  lots  in  Pawhuska, 
Oklahoma.  Payments  aggregating  $1,418.75  appear 
to  have  been  made,  leaving  a  balance  due  of 
$4,349.70.  Claim  for  payment  of  this  amount  from 
funds  in  the  custody  and  control  of  the  Secretary 
of  the  Interior  belonging  to  Roosevelt  has  been 
filed  by  the  Liberty  National  Bank,  assignee  of  the 
Osage  County  Motor  Company,  with  the  statement 
that  unless  payment  is  made  it  will  be  necessary  to 
foreclose  the  mortgages  and  have  the  mortgaged 
premises  sold  to  satisfy  the  indebtedness. 

The  entire  transaction  involving  the  sale  of  the 
automobile,  including  the  execution  of  the  notes 
and  mortgages,  was  entered  into  and  concluded 
without  the  sanction  or  approval  of  the  Secretary 
of  the  Interior  and  the  question  presented  is 
whether,  in  the  event  the  Secretary  now  declines 
to  give  his  approval  by  causing  payment  of  tbe 
claim  to  be  made  from  funds  in  his  custody,  the 
mortgages  are  valid  and  enforceable. 

Section  6  of  the  act  of  February  27,  1925  (43 
Stat.  1008) ,  declares: 

No  contract  for  debt  hereafter  made  with  a 
member  of  the  Osage  tribe  of  Indians  not  hav- 
ing a  certificate  of  competency,  shall  have  any 
validity,  unless  approved  by  the  Secretary  of 
the  Interior. 


When  we  examine  the  history  of  the  legislation 
in  which  the  above  provision  is  found,  the  intent 
of  Congress  and  the  object  sought  to  be  accomp- 
lished are  obvious.  It  will  be  recalled  that  under 
the  act  of  June  28,  1906  (34  Stat.  539),  providing 
for  the  distribution  of  the  tribal  property  of  the 
Osages  among  the  individual  members  of  the  tribe, 
each  member  was  entitled  to  receive  his  full  pro 
rata  share  of  the  tribal  income  in  quarterly  pay- 
ments. At  that  time  it  was  considered  that  the  in- 
come to  be  paid  quarterly  would  not  be  in  excess 
of  the  current  needs  of  the  members.  For  about  10 
years  this  was  true  but  thereafter  increased  oil  and 
gas  production  swelled  the  income  to  a  point  where 
the  quarterly  payments  were  greatly  in  excess  of 
current  needs  and  were  leading  to  gross  extrava- 
gance and  waste.  Administrative  measures  restrict- 
ing the  payments  were  adopted  but  their  validity 
was  questioned  (see  Work  v.  Master,  261  U.S.  352)  . 
digress  then  took  a  hand  in  the  matter  and  by  the 
act  of  March  3,  1921  (41  Stat.  1249),  after  direct- 
ing the  Secretary  of  the  Interior  to  pay  to  adult 
members  of  the  tribe  having  certificates  of  compe- 
tency their  entire  shares  of  the  tribal  income,  lim- 
ited the  amounts  to  be  paid  to  members  not  hav- 
ing certificates  of  competency  to  $1,000  quarterly, 
with  an  allowance  of  $500  per  quarter  in  behalf 
of  enrolled  minor  members  to  be  paid  to  the  par- 
ent or  legal  guardian.  The  remainder  of  the  shares 
due  minor  members  and  adults  not  having  certifi- 
cates of  competency  was  to  be  invested  and  con- 
served for  their  future  benefit.  These  allowances 
with  minor  changes  not  material  here  were  con- 
tinued by  the  act  of  February  27,  1925  (43  Stat. 
1008)  .  The  point  here  emphasized  is  that  the  ob- 
vious purpose  of  the  legislative  measures  restricting 
the  payments  was  to  curb  the  extravagance  and 
waste  then  prevailing  by  providing  a  system  of 
compulsory  saving  for  the  members  of  the  tribe. 

When  the  earlier  act  was  passed,  however,  the 
only  restriction  upon  the  right  of  a  member  of  the 
tribe  to  make  a  contract  for  debt  was  that  con- 
tained in  section  7  of  the  act  of  April  18,  1912  (37 
Stat.  85)  ,  reading  in  part  as  follows: 

That  the  lands  allotted  to  members  of  the 
Osage  tribe  shall  not  in  any  manner  whatsoever 
be  encumbered,  taken,  or  sold  to  secure  or 
satisfy  any  debts  or  obligation  contracted  or 
incurred  prior  to  the  issuance  of  a  certificate 
nor  shall  the  lands  or  funds  of  Osage  tribal 
members  be  subject  to  any  claim  against  the 
same  arising  prior  to  grant  of  a  certificate  of 
competency.  That  no  lands  or  moneys  inher- 
ited from  Osage  allottees  shall  be  subject  to 
or  be  taken  or  sold  to  secure  the  payment  of 
any  indebtedness  incurred  by  such  heir  prior 
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to  the  time  such  lands  and  moneys  are  turned 
over  to  such  heirs. 

By  this  provision  of  law,  the  restricted  lands  and 
funds  of  the  members  of  the  tribe  were  protected 
against  claims  arising  prior  to  the  issuance  of  a  cer- 
tificate of  competency,  inheritance,  or  removal  of 
restrictions.  It  was  a  restriction  on  the  power  of 
the  Indian  to  incur  a  valid  obligation  by  contract 
only  to  the  extent  that  such  an  obligation  by  con- 
tract only  could  not  be  satisfied  from  his  restricted 
property.  In  other  respects  the  personal  obligation 
assumed  by  such  a  contract  was  valid  and  could  not 
be  enforced  against  any  unrestricted  property  that 
the  Indian  may  have.  That  this  is  so  is  shown  by 
the  following  direction  on  section  4  of  the  act  of 
1921,  supra: 

That  all  just  existing  individual  obligations 
of  adults  not  having  certificates  of  competency 
outstanding  upon  the  passage  of  this  Act,  when 
approved  by  the  Superintendent  of  the  Osage 
Agency,  shall  be  paid  out  of  the  money  of 
such  individual  as  the  same  may  be  placed  to 
his  credit  in  addition  to  the  quarterly  allow- 
ance provided  for  herein. 

The  result  of  this  power  resting  in  the  members 
of  the  tribe  to  contract  indebtedness  was  that  ex- 
travagance and  waste  continued  through  the  me- 
dium of  liberal  credit  extended  to  them  by  the 
merchants,  traders,  and  banking  institutions  deal- 
ing with  them  and  it  was  accordingly  necessary,  in 
order  that  the  purpose  of  Congress  might  effectively 
be  carried  out,  to  place  a  restriction  on  the  power 
of  the  incompetent  members  of  the  tribe  to  con- 
tract indebtedness,  which  was  accomplished  by  the 
provision  of  law  under  consideration  declaring  that 
no  such  contract  shall  have  any  validity  unless  ap- 
proved by  the  Secretary  of  the  Interior.  The  meas- 
ure being  one  designed  to  protect  the  members  of 
the  tribe  from  their  own  incompetence  and  thrift- 
lessness,  it  is  manifest  that  Congress  meant  just 
what  it  said  and  intended  that  these  transactions 
should  not  be  effective  for  any  purpose  unless  and 
until  approved  by  the  Secretary  of  the  Interior. 

The  contention  made  on  behalf  of  the  claimant 
that  the  restriction  does  not  apply  to  members  of 
the  tribe  of  less  than  one-half  blood  is,  in  my 
opinion,  untenable.  The  act  contains  no  limita- 
tion as  to  degree  of  blood  and  had  Congress  in- 
tended to  exclude  such  Indians  from  the  opera- 
tion of  the  law,  it  is  fair  to  assume  that  appropriate 
provisions  to  accomplish  that  result  would  have 
been  inserted.  Nor  is  there  any  limitation  as  to  the 
class  of  property  affected,  that  is,  whether  restricted 
or  unrestricted,  and  it  is  clear  that  none  was  in- 


tended. To  limit  the  operation  of  the  law  to  the 
restricted  property  of  the  members  of  the  tribe 
would  add  nothing  to  the  existing  law  for,  as  we 
have  seen,  such  property  was  already  protected  by 
section  7  of  the  act  of  April  18,  1912,  supra.  Man- 
ifestly something  further  was  intended  and  that 
was  to  declare  invalid  any  contract  for  debt  what- 
ever the  purpose  made  without  the  approval  of 
the  Secretary  of  the  Interior  with  a  member  of  the 
tribe  not  having  a  certificate  of  competency. 

The  power  of  Congress  to  impose  such  a  re- 
striction is  unquestioned.  It  is  settled  law  that  that 
body  not  only  has  power  to  modify  existing  re- 
strictions or  substitute  new  restrictions  (221  U.S. 
286) ,  but  while  the  Indian  is  still  a  ward  of  the 
Nation  to  reimpose  restrictions  on  property  al- 
ready freed  (246  U.S.  88;  246  U.S.  263) .  While  the 
legal  effect  of  a  contract  made  in  violation  of  the 
statutory  restriction  under  consideration  has  not 
as  yet  been  judicially  determined,  such  restriction  is 
analogous  to  the  restrictions  which  Congress  in  its 
legislation  dealing  with  the  Indians  has  imposed 
upon  the  power  of  the  Indian  to  alienate  or  en- 
cumber his  property  and  hence  the  decision  of 
the  courts  upon  the  effect  of  conveyances,  en- 
cumbrances, etc.,  in  violation  of  the  later  restric- 
tions are  applicable.  It  has  been  settled  by  re- 
peated decisions  of  the  Courts  that  such  transac- 
tions being  in  contravention  of  the  expressed  gov- 
ernmental policy  are  absolutely  null  and  void  (224 
U.S.  413;  224  U.S.  458;  227  U.S.  613;  231  U.S.  341; 
246  U.S.  227;  249  U.S.  308;  250  U.S.  104;  17  Fed. 
2d  116).  The  transaction  being  void  against  public 
policy,  the  good  faith  and  motives  of  one  dealing 
with  the  Indian  in  violation  of  the  restriction  is 
immaterial  (8  Fed.  2d  564)  . 

This  brings  us  to  a  consideration  of  the  ques- 
tion of  the  validity  and  enforceability  of  the  mort- 
gages. The  mortgaged  town  lots  apparently  were 
acquired  by  Roosevelt  Pappin  after  the  lands  had 
in  regular  course  become  unrestricted.  It  is  also 
urged  on  behalf  of  the  claimant  that  as  Roosevelt 
is  of  less  than  one-half  Indian  blood,  the  restric- 
tions were  removed  from  the  lands  alloted  to  him 
as  a  member  of  the  Osage  tribe  by  section  3  of  the 
act  of  March  3,  1921  (41  Stat.  1249) ,  lifting  all  re- 
strictions against  alienation  of  the  allotment  selec- 
tions, both  homestead  and  surplus,  of  all  adult 
Osages  of  less  than  one-half  Indian  blood.  The 
status  of  the  lands,  however,  is  not  in  my  opinion 
controlling  for  two  reasons:  First,  as  we  have  seen, 
the  provision  in  section  6  of  the  act  of  1925  in- 
validating contracts  for  debt  made  with  members 
of  the  Osage  tribe  not  having  certificates  of  compe- 
tency unless  approved  by  the  Secretary  of  the  In- 
terior, is  not  limited  in  its  scope  to  restricted  prop- 
erty but  is  in  terms  applicable  to  all  contracts  for 
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debt  whatever  the  purpose  and,  second,  as  will 
shortly  appear,  the  validity  and  enforceability  of 
the  mortgages  depend  not  upon  the  power  of  the 
Indian  to  alienate  his  property,  but  upon  the  valid- 
ity of  the  debt  to  secure  the  payment  of  which  the 
mortgages  were  given. 

The  early  common  law  view  that  by  the  making 
of  a  mortgage  the  legal  title  to  the  land  was  trans- 
ferred to  the  mortgagee,  has  through  the  applica- 
tion of  equitable  principles,  largely  been  replaced 
by  the  more  modern  doctrine  prevailing  in  many 
States  under  which  a  mortgage  is  regarded  not  as 
creating  an  estate  in  land  but  merely  as  a  lien  or 
security  for  the  payment  of  a  debt.  This  view  pre- 
vails in  Oklahoma.  See  9  Okla.  438;  15  Okla.  564; 
17  Okla.  324;  25  Okla.  199;  67  Okla.  315.  Being  a 
lien  or  security  for  the  debt,  the  mortgage  is  a  mere 
incident  to  the  debt  (108  U.S.  143,  147) ,  and  the 
existence  of  the  debt  is  indispensable  to  the  exist- 
ence of  the  mortgage  (222  SW.  263;  Sec.  68,  Vol. 
19,  R.C.L.,  page  294) .  In  the  work  last  referred  to 
it  is  stated: 

Since  a  conveyance  cannot  be  a  mortgage 
unless  given  to  secure  the  performance  of  an 
obligation,  the  existence  of  an  obligation  to 
be  secured  is  an  essential  element  without 
which  the  mortgage  instrument  is  but  a 
shadow  without  substance.  Accordingly,  where 
the  obligation  secured  fails,  the  mortgage  is 
likewise  commonly  considered  necessarily  to  be 
a  nullity. 

In  National  Live  Stock  Bank  v.  First  National 
Bank  (303  U.S.  296,  306),  the  court,  referring  to 
the  transfer  of  a  note  secured  by  a  mortgage,  says: 

This  transfer  also  transferred,  by  operation 
of  law,  the  ownership  of  the  mortgage  which 
was  collateral  to  the  note.  Such  a  mortgage  has 
no  separate   existence. 

In  Baird  v.  Baird  (145  N.  Y.  659) ,  the  court,  in 
holding  that  a  mortgage  was  unenforceable  be- 
cause no  debt  ever  existed,  said: 

It  is  the  debt  which  given  the  mortgage  vi- 
tality as  a  charge  of  the  land  and  generally 
where  there  is  no  debt  or  obligation  there  is  no 
subsisting  mortgage. 

The  question  before  the  court  in  Heburn  v. 
Walker  (112  Mass.  271);  (17  Am.  Rep.  86)  was 
somewhat  similar  to  that  here  presented.  That 
case  involved  an  action  to  foreclose  a  mortgage 
given  to  secure  a  note  which  was  void  and  in  hold- 


ing that  the  action  could  not  be  maintained,  the 

court  said: 

This  leads  us  to  the  consideration  of  the  re- 
lation a  mortgage  bears  to  the  debt  or  obliga- 
tion it  is  intended  to  secure.  It  is,  though  in 
form  a  conveyance  of  real  estate,  in  substance 
a  security  for  the  payment  of  money.  As  the 
debt  goes  to  the  personal  representatives,  so 
the  estate  constituting  the  pledge  goes  with  it, 
and  is  available  according  to  the  original  in- 
tent as  an  actual  security.  The  mortgaged  es- 
tate, until  foreclosure,  is  a  pledge  only;  the 
relation  of  debtor  and  creditor  exists,  the 
equity  of  redemption  remains,  and  the  mort- 
gage is  extinguished  by  the  payment  of  the 
debt.  Wearse  v.  Peirce,  24  Pick.  141;  Clark  v. 
Beach,  6  Conn.  142,  159;  Norwich  v.  Hubbard, 
22  id.  587.  The  obligation  of  the  debtor  to  re- 
spond on  his  note  in  his  person  and  property 
is  the  same  as  if  no  security  had  been  given; 
the  rights  of  the  creditor  upon  the  note  cannot 
be  curtailed  by  the  fact  that  there  is  no  secur- 
ity, nor  can  the  obligations  of  the  debtor  be 
varied  or  enlarged  thereby.  Rogers  v.  Ward,  8 
Allen,  387,  389.  But  a  very  different  rule  pre- 
vails when  seeking  remedies  on  the  mortgage. 
In  an  action  to  foreclose  the  mortgage,  con- 
ditional judgment  can  only  be  entered  for  the 
amount  due  on  the  debt.  If  there  is  no  mort- 
gage debt  due,  there  can  be  no  judgment. 
Gen.  State.,  ch.  140,  sec.  5;  Holbrook  v.  Bliss, 
9  Allen,  69,  77;   Wearse  v.  Peirce,  supra. 

It  necessarily  follows,  therefore,  that  not 
only  the  amount  due  must  be  inquired  into, 
but  whether  there  is  a  valid  and  existing  debt 
to  which  the  mortgage  stands  as  security. 

The  question  received  like  interpretation  in 
Burr  v.  Beckler  (106  NE.  206)  ,  wherein  the  Su- 
preme Court  of  the  State  of  Illinois  held  that  a 
deed  of  trust,  though  valid  under  the  law  of  the 
place  where  the  land  lay,  could  not  be  enforced 
where  the  note  to  secure  which  it  was  given  was 
invalid.  See  also  State  v.  Wilson  (84  Pac.  737) , 
holding  that  a  mortgage  to  secure  a  bill  or  note  for 
which  the  consideration  is  in  part  illegal  is  wholly 
void,  and  Leavitt  v.  Palmer  (51  Am.  Dec.  333), 
holding  that  a  deed  of  trust  to  secure  a  note  is- 
sued in  violation  of  a  statute  is  void. 

The  rule  necessarily  to  be  deduced  from  these 
authorities  is  that  a  mortgage  is  effective  and  en- 
forceable as  a  lien  only  if  and  when  it  secures  a 
valid  claim. 

I  conclude,  therefore,  that  the  contract  for  debt 
made  by  the  Osage  County  Motor  Company  with 
Roosevelt  Pappin,  unless  approved  by  the  Secre- 
tary of  the  Interior,  is  absolutely  null  and  void,  a 
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circumstance  which,  in  my  opinion,  likewise  ren- 
ders the  mortgages  invalid  and  unenforceable. 


E.  O.  Patterson, 

Solicitor. 


Approved: 

E.  C.  Finney,  First  Assistant  Secretary. 


Unlawful  Timber  Cutting— 
Choctaw 


April  12,  1927. 


M-22121 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


You  have  requested  my  opinion  in  connection 
with  the  alleged  unlawful  sale  and  removal  of  tim- 
ber from  lands  allotted  to  restricted  members  of 
the  Choctaw  Indian  Tribe,  Oklahoma,  the  Choc- 
taws  being  one  of  the  Five  Civilized  Tribes. 

In  so  far  as  Federal  law  is  concerned,  the  answer 
to  this  question  is  to  be  found  largely  in  certain 
specific  legislation  by  Congress  dealing  with  the 
Five  Civilized  Tribes,  but  before  discussing  these 
measures  it  may  be  well  to  advert  briefly  to  the 
situation  obtaining  elsewhere  as  applied  to  the  In- 
dians generally.  Under  legal  principles  long  since 
familiar,  standing  timber  forms  part  of  the  realty 
and  its  removal  for  commercial  purposes  is  waste,  if 
committed  by  one  having  the  right  of  possession 
only,  and  trespass  if  committed  by  outsiders.  Ordi- 
narily, therefore,  if  alienation  of  the  land  is  in- 
hibited it  carries  with  it  also  inability  to  dispose 
of  the  standing  timber  on  such  lands  in  the  ab- 
sence of  appropriate  legislation  to  the  contrary. 
This  is  particularly  true  in  those  classes  of  cases 
where,  as  quite  frequently  occurs,  the  timber  is  of 
more  value  than  the  land.  As  observed  by  the  court 
in  Starr  v.  Campbell  (208  U.S.  527,  534)  -a  case 
where  the  timber  was  reported  to  be  worth  $15,000 
while  the  land  was  worth  only  $1,000— "the  re- 
straint upon  alienation  would  be  reduced  to  small 
consequence  if  it  be  confined  to  1/16  of  the  value 
and  15/16  left  to  the  unrestrained  or  unqualified 
disposition  of  the  Indian."  On  the  other  hand,  the 
Indian  has  usually  been  left  free  to  cut  and  remove 
timber  for  purely  domestic  use,  such  as  firewood, 
fencing,  etc.,  either  from  his  own  allotment  or  from 
tribal  lands.  This  may  even  be  extended  to  the  use 
of  timber  for  building  purposes  to  supply  his  own 
immediate  needs,  including,  of  course,  his  family. 
Further,  as  to  his  own  allotment,  if  arable  and 
more   valuable    for   agricultural    than    for    timber 


purposes,  he  may  remove  the  timber  or  even  sell 
it  where  the  primary  purpose  is  to  clear  the  land 
for  cultivation  (United  States  v.  Cook,  19  Wall. 
591,  and  United  States  v.  Paine  Lumber  Company, 
206  U.S.  467) .  Holdings  of  the  latter  affect  but  am- 
plify the  long  standing  policy  of  the  Federal  Gov- 
ernment to  encourage  the  Indians  in  industrial 
pursuits,  particularly  the  cultivation  of  their  own 
allotments. 

From  a  comparatively  early  date,  Congress  pro- 
vided certain  specific  penalties  for  the  unlawful 
cutting  of  timber  on  Indian  lands,  confined  to  tri- 
bal lands  in  the  beginning  but  later  extended  to 
allotted  lands  as  well:  See  the  act  of  June  4,  1888 
(25  Stat.  166) ,  and  section  50  of  the  act  of  March 
3,  1909  (35  Stat.  1088,  1098),  the  latter  statute  be- 
ing commonly  known  as  The  Criminal  Code. 
Neither  of  these,  in  express  terms,  refer  to  the  Five 
Civilized  Tribes,  but  section  50  of  The  Criminal 
Code  was  amended  by  section  6  of  the  act  of  June 
25,  1910  (36  Stat.  857).  This  provides  a  fine  of 
$500,  or  imprisonment  for  not  more  than  one 
year,  or  both,  for  the  unlawful  cutting  or  destruc- 
tion of  timber  on  Indian  lands,  tribal  or  allotted. 
In  section  33  of  the  latter  act,  however,  we  find: 

That  the  provisions  of  this  act  shall  not  ap- 
ply to  the  Osage  Indians,  nor  to  the  Five  Civil- 
ized Tribes,  in  Oklahoma,  except  as  provided 
in  section  32. 

Section  32  of  the  act  last  referred  to  has  no  bear- 
ing on  the  question  now  here. 

Coming  now  to  a  consideration  of  the  legislation 
dealing  specifically  with  the  Five  Civilized  Tribes, 
section  16  of  the  act  of  June  28,  1898  (30  Stat.  495, 
501) ,  after  declaring  it  to  be  unlawful  for  any  per- 
son to  claim,  demand,  or  receive  for  his  own  use 
any  royalty  on  oil,  coal,  asphalt,  timber,  lumber,  or 
any  other  kind  of  property  whatsoever  belonging 
to  any  one  of  said  tribes,  further  provides: 

Provided,  That  where  any  citizen  shall  be  in 
possession  of  only  such  amount  of  agricultural 
or  grazing  lands  as  would  be  his  just  and 
reasonable  share  of  the  lands  of  his  nation  or 
tribe  and  that  to  which  his  wife  and  minor 
children  are  entitled,  he  may  continue  to  use 
the  same  or  receive  the  rents  thereon  until  al- 
lotment  has  been   made   to  him: 

Provided  further,  That  nothing  herein  con- 
tained shall  impair  the  rights  of  any  member 
of  a  tribe  to  dispose  of  any  timber  contained 
on  his,  her,  or  their  allotment. 

The  word  "citizen"  as  used  in  the  foregoing  is 
not  to  be  misunderstood.  During  earlier  times  that 
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word  was  used  to  a  large  extent  to  identify  mem- 
bers of  the  Five  Civilized  Tribes  who  were  com- 
monly referred   to  as  citizens. 

By  the  act  of  June  6,  1900  (31  Stat.  660),  Con- 
gress authorized  the  Secretary  of  the  Interior  to 
prescribe  rules  and  regulations  governing  the  sale 
or  removal  of  timber  from  lands  belonging  to  either 
of  the  Five  Civilized  Tribes  and  imposed  certain 
penalties  for  the  unlawful  removal  of  timber  con- 
trary to  such  regulations.  As  the  proceeds  from 
such  sales  were  to  be  applied  to  the  benefit  of  the 
respective  tribes,  evidently  this  was  regarded  as 
applying  to  tribal  lands  only,  as  distinguished  from 
allotted  lands,  particularly  in  view  of  the  earlier 
legislation  in  the  act  of  1898  with  reference  to  the 
right  of  individual  members  to  remove  timber 
from  their  own  allotments.  Any  doubt  that  may 
have  existed  as  to  this  point,  however,  was  effec- 
tually removed  by  the  amendatory  act  of  January 
21,  1903  (32  Stat.  774)  ,  which  practically  reenacted 
the  legislation  found  in  the  act  of  June  6,  1900,  in 
substantially  the  same  form,  but  with  a  further 
provision  which  reads: 

Provided,  however,  That  nothing  herein 
contained  shall  be  construed  to  prevent  allot- 
tees from  disposing  of  timber  and  stone  on 
their  allotments,  as  provided  in  section  six- 
teen of  an  act  entitled  'An  act  for  the  protec- 
tion of  the  people  of  the  Indian  Territory,  and 
for  other  purposes,'  approved  June  twenty- 
eigth,  eighteen  hundred  and  ninety-eight, 
from  and  after  the  allotment  by  the  Commis- 
mission  to  the  Five  Civilized  Tribes. 

Allotments  in  severalty,  of  course,  have  long 
since  been  made  to  the  Indians  of  the  Five  Civil- 
ized Tribes  under  agreements  or  statutes  carrying 
varying  restrictions  against  alienation,  etc.  None 
of  these,  however,  contain  any  specific  inhibition 
against  the  sale  or  removal  of  timber  from  such 
lands  by  the  allottees  themselves  and  in  view  of 
the  expressed  provisions  found  in  section  16  of  the 
act  of  June  28,  1898,  and  the  act  of  January  21, 
1903,  supra,  it  is  not  seen  how  such  right  in  the 
Indians  could  be  denied. 

The  matter  now  here  was  the  subject  of  an 
opinion  by  the  Assistant  Attorney  General  for  this 
Department,  under  date  of  August  8,  1903, 
wherein,  after  referring  to  the  legislation  dealing 
specifically  with  the  Five  Civilized  Tribes,  it  was 
held  that  the  provisions  inhibiting  alienation  of 
the  land  are  not  necessarily  in  conflict  with  those 
provisions  permitting  the  allottees  to  dispose  of 
the  timber  from  their  lands.  In  other  words,  that 
these  two  provisions  of  the  law  could  be  read  to- 
gether so  as  to  give  full  effect  to  both.  Undoubtedly 


this  is  true,  for  in  the  exercise  of  its  plenary  power 
over  the  Indians  and  their  property  Congress,  of 
course,  may  inhibit,  or  restrict  alienation  to  such 
extent  as  it  may  see  fit.  Hence,  where  that  body 
restricts  alienation  of  the  land  but  at  the  same  time 
by  express  legislation  accords  to  the  allottees  a 
right  to  sell  or  dispose  of  the  timber  on  their  al- 
lotments, there  is  no  doubt  about  the  power  of 
Congress  so  to  do.  Where,  therefore,  as  here  the 
intent  of  Congress  in  the  matter  has  been  so  plainly 
expressed,  it  is  not  seen  how  such  right  can  now  be 
denied  to  these  Indians. 

Reported  decisions  of  the  Federal  courts  are  de- 
void of  rulings  with  respect  to  this  particular  ques- 
tion as  applied  to  allottees  of  the  Five  Civilized 
Tribes.  This  in  itself  may  be  indicative  of  the  fact 
that  such  right  exists,  as  otherwise  doubtless  the 
practice  would  have  been  checked  long  ago.  The 
courts  of  the  State  have  not  been  entirely  silent  in 
the  matter.  In  Mitchell-Crittenden  Tie  Co.  v. 
Craivford  (160  Pac.  917),— a  case  dealing  with  the 
sale  of  timber  by  an  allottee  of  the  Cherokee  Tribe, 
—the  Supreme  Court  of  the  State,  after  referring  to 
the  above-mentioned  opinion  of  the  Assistant  At- 
torney General,  said: 

It  appears  that  this  construction  was  adop- 
ted and  has  since  been  continuously  acted 
upon  by  the  departmental  officers  in  the  ex- 
ercise of  their  superintending  control  of  the 
affairs  of  the  Five  Civilized  Tribes. 


It  is  a  matter  of  common  knowledge  of 
which  the  courts  may  properly  take  notice  that 
members  of  the  Five  Civilized  Tribes  since 
receiving  their  allotments  have  in  numerous 
instances,  with  the  apparent  sanction  of  the 
officers  of  the  Department  of  the  Interior,  dis- 
posed of  the  growing  timber  thereon  to  per- 
sons who,  relying  in  good  faith  upon  the  fore- 
going departmental  construction  of  the  con- 
trolling congressional  legislation,  have  invested 
vast  sums  in  the  purchase  of  such  timber  and 
in  the  construction  and  maintenance  of  mills, 
railroads,  tramways,  and  other  equipment 
necessary  and  incident  to  the  cutting  and  man- 
ufacture of  such  timber  into  lumber  and  other 
commodities.  In  the  absence  of  clear  and  ex- 
plicit inhibitions  against  such  transactions  we 
are  not  disposed  to  place  an  interpretation 
upon  such  acts  at  variance  with  that  of  the 
Interior  Department  and  thereby  strike  at  the 
heart  of  one  of  the  great  industries  of  the  state. 
We  therefore  conclude  that  the  allottee  had 
the  capacity  to  execute  the  conveyance  in 
question. 
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See  also  the  case  of  Choctaw  Lumber  Company  v. 
McKeever    (249  Pac.  712). 

By  section  19  of  the  act  of  April  26,  1906,  and 
section  1  of  the  act  of  May  27,  1908  (35  Stat.  312) , 
Congress  materially  altered  the  situation  with  re- 
spect to  alienation,  etc.  of  lands  allotted  to  mem- 
bers of  the  Five  Civilized  Tribes  but  both  of  these 
statutes  are  wholly  silent  as  to  the  timber  on  such 
lands  or  the  right  of  the  Indian  to  sell  such  tim- 
ber. Section  1  of  the  latter  act  does  contain  a  dec- 
laration to  the  effect  that  nothing  therein  shall  be 
construed  to  impose  restrictions  removed  from  land 
by  or  under  any  law  prior  to  the  passage  of  that 
act.  It  would  seem  to  follow,  therefore,  that  if 
these  Indians  had  the  right  prior  to  May  27,  1908, 
to  dispose  of  the  timber  on  their  allotments,  that 
such  right  still  continues.  After  carefully  consider- 
ing the  entire  matter,  in  view  of  the  express  legis- 
lation by  Congress,  I  am  of  the  opinion  that  allot- 
tees of  the  Five  Civilized  Tribes  have  the  right  to 
dispose  of  the  timber  on  their  allotments. 

In  bringing  this  matter  to  the  attention  of  the 
Department,  the  Commissioner  of  Indian  Affairs 
presents  correspondence  from  the  field,  indicating 
that  in  some  instances  at  least  purchasers  of  timber 
from  these  Indians  agree  to  buy  a  certain  quantity 
of  timber,  or  the  timber  of  a  certain  class,  and  then 
proceed  to  strip  the  entire  allotment  of  all  timber. 
Manifestly  this  is  a  fraud  upon  the  Indian  for  even 
admitting  his  right  to  sell,  if  he  agrees  to  sell  one 
tree  only  and  the  purchaser  takes  40,  that  consti- 
tutes trespass  pro  tanto,  to  the  extent  of  the  39 
trees   unlawfully   removed. 


E.  O.  Patterson, 

Solicitor. 


Approved:  April  12,   1927. 


vision  of  the  Crow  Indians  into  two  classes,  compe- 
tents  and  incompetents. 

The  act  of  May  26,  1926  (44  Stat.  658) ,  amend- 
atory of  certain  sections  of  the  Crow  act  of  June 
4,  1920,  provides  in  section  1  thereof:  "That  any 
allottee  classified  as  competent  may  lease  his  or  her 
allotment  or  any  part  thereof  and  the  allotments 
of  minor  children  for  farming  and  grazing  pur- 
poses;" with  the  further  provision  that  "no  lease 
shall  be  made  for  a  period  longer  than  five  years." 

The  act  of  June  25,  1910  (36  Stat.  855),  which  is 
a  general  law,  provides  in  section  4:  "That  any  In- 
dian allotment  held  under  a  trust  patent  may  be 
leased  by  the  allottee  for  a  period  not  to  exceed 
five  years,  subject  to  and  in  conformity  with  such 
rules  and  regulations  as  the  Secretary  of  the  Inte- 
rior may  prescribe.  *   *   *" 

The  act  of  March  3,  1921  (41  Stat.  1225,  1232) 
which  also  is  a  general  law,  provides:  "That  the 
restricted  allotment  of  any  Indian  may  be  leased 
for  farming  and  grazing  purposes  by  the  allottee  or 
his  heirs,  subject  only  to  the  approval  of  the  super- 
intendent or  other  officer  in  charge  of  the  reserva- 
tion where  the  land  is  located,  under  such  rules 
and  regulations  as  the  Secretary  of  the  Interior 
may  prescribe  *   *   *" 

It  appears  that  after  the  passage  of  the  Crow 
act  of  May  26,  1926,  competent  allottees  of  the 
Crow  Reservation  took  advantage  of  its  provisions 
by  making  new  leases  of  both  their  own  and  their 
minor  children's  allotments,  to  be  effective  in 
1928,  upon  expiration  of  existing  leases  made  in 
1923  under  the  general  law,  which  had  two  years 
to  run. 

The  said  act  of  May  26,  1926,  was  amended  by 
the  act  of  March  3,  1927  (44  Stat.  1365-6) ,  by  in- 
serting after  the  sentence  "no  lease  shall  be  made 
for  a  period  longer  than  five  years,"  the  following: 


Crow— Farming  and  Grazing  Leases 

M-23421  September  21,  1927. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

Upon  recommendation  of  the  Commissioner  of 
Indian  Affairs  my  opinion  is  requested  as  to  the 
validity  of  certain  farming  and  grazing  leases  on 
the  Crow  Indian  Reservation  in  Montana. 

The  act  of  June  4,  1920  (41  Stat.  751),  which 
authorizes  the  allotment  of  lands  of  the  Crow 
Tribe,  provided  in  section  12  thereof  for  the  di- 


That  no  lease  of  grazing  lands  now  in  force 
or  hereafter  made  shall  be  renewed,  or  any  of 
the  lands  embraced  within  the  same  be  re- 
leased, prior  to  one  year  before  the  termina- 
tion of  such  lease:  And  provided  further,  That 
no  lease  of  farming  lands  now  in  force  or  here- 
after made  shall  be  renewed,  or  any  of  the 
lands  embraced  within  the  same  be  re-leased, 
prior  to  eighteen  months  before  the  termina- 
tion of  such  lease. 

It  is  clear  that  under  the  provisions  of  the  act  of 
1926,  competent  Crow  Indians  were  authorized  to 
lease  their  own  allotments  and  those  of  their  mi- 
nor children  for  farming  and  grazing  purposes 
without  supervision.  Having  been  so  authorized  by 
Congress,  their  leases  should  be  regarded  as  valid 
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and  the  leases  as  thereby  securing  an  equitable 
right  at  least  that  ought  not  to  be  disturbed.  The 
act  of  1927  was  evidently  passed  to  meet  this  situa- 
tion. 

The  case  of  United  States  v.  Noble  (237  U.S. 
74) ,  which  involved  the  question  of  "overlapping 
leases"  and  holds  that  Indian  leases  can  not  be 
made  to  begin  in  future,  has  been  referred  to  in 
this  connection  as  to  leases  made  under  the  provi- 
sions of  the  act  of  May  26,  1926.  In  view,  however, 
of  the  subsequent  act  of  March  3,  1927,  that  case 
is  not  strictly  applicable  or  controlling  for  the 
reason  that  Congress,  by  necessary  inference  at 
least  took  the  position  that  as  to  leases  already 
made  under  existing  law,  which  permitted  the  same 
to  be  made  without  supervision,  they  should  stand, 
but  as  to  leases  made  thereafter  a  different  rule 
would  apply. 

My  opinion  is  that  as  to  leases  made  under  the 
act  of  1926,  they  must  be  regarded  as  valid.  It  may 
be  added,  however,  that  whether  valid  or  not,  the 
question  is  one  ultimately  to  be  decided  by  the 
courts  as  the  Secretary  of  the  Interior,  even  though 
the  leases  be  void,  is  powerless  in  the  premises  in 
view  of  the  provisions  of  the  said  act  of  1926  au- 
thorizing the  Indians  to  lease  their  allotments 
without  departmental  approval. 

E.  O.  Patterson, 

Solicitor. 
Approved:  September  21,  1927. 
John  H.  Edwards,  Assistant  Secretary. 


Reimbursement  of  Appropriations 

M-23117  October  6,  1927. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  whether  re- 
imbursement of  the  annual  appropriations  made 
by  Congress  to  meet  expenses  of  the  Quapaw  In- 
dian Agency  in  Oklahoma  for  the  fiscal  years  1927 
and  1928  may  be  made  by  a  percentage  deduction 
from  royalties  derived  from  mining  leases  on  re- 
stricted lands  of  individual  Indians  in  that  juris- 
diction. 

The  appropriation  acts  for  the  years  mentioned 
(acts  of  May  10,  1926,  44  Stat.  474,  and  June  12, 
1927,  44  Stat.  953) ,  contain  the  following  items: 

For  expenses  incident  to  the  administration 
of  the  restricted  or  trust  property  of  Indians 


under  the  Quapaw  Indian  Agency,  $15,000, 
reimbursable  to  the  United  States,  as  provided 
in  the  Act  of  February  14,  1920  (Forty-first 
Statutes  at  Large,  page  415). 

The   act   of   February    14,    1920    (41    Stat.   415) 
reads: 

That  hereafter  in  the  sale  of  all  Indian  allot- 
ments, or  in  leases,  or  assignment  of  leases,  cov- 
ering tribal  or  allotted  lands  for  mineral,  farm- 
ing, grazing,  business  or  other  purposes,  or  in 
the  sale  of  timber  thereon,  the  Secretary  of  the 
Interior  be,  and  he  is  hereby,  authorized  and 
directed,  under  such  regulations  as  he  may 
prescribe,  to  charge  a  reasonable  fee  for  the 
work  incident  to  the  sale,  leasing,  or  assign- 
ing of  such  lands,  or  in  the  sale  of  the  timber, 
or  in  the  administration  of  Indian  Forests,  to 
be  paid  by  vendees,  lessees,  or  assignees,  or 
from  the  proceeds  of  sales,  the  amounts  collec- 
ted to  be  covered  into  the  Treasury  as  mis- 
cellaneous receipts. 

Before  discussing  the  provisions  of  the  above 
statutes,  it  may  be  well  to  point  out  that  the  Qua- 
paw Indian  Agency  was  established  and  is  main- 
tained for  the  benefit  of  all  the  Indians  in  that 
jurisdiction.  Its  activities  are  not  confined  to  matter 
in  which  the  Quapaw  alone  are  interested,  but  ex- 
tends to  the  administration  of  the  affairs  of  many 
other  Indians,  such  as  the  Modocs,  the  Ottawas, 
the  Senecas,  the  Wyandottes  and  the  Eastern 
Shawnees.  The  Quapaws,  or  some  of  them  at  least, 
have  been  more  fortunate  than  the  members  of  the 
other  tribes  in  that  the  lands  allotted  to  them  were 
underlain  by  valuable  mineral  deposits,  chiefly 
lead  and  zinc.  Under  authority  of  applicable  leas- 
ing laws,  many  of  these  allottments  were  leased  and 
developed  for  lead  and  zinc  mining  purposes  and 
the  income  derived  from  royalties,  in  some  in- 
stances, runs  into  large  sums.  So  far  as  I  am  ad- 
vised, however,  few  if  any,  of  the  lands  of  members 
of  the  other  tribes  whose  affairs  are  administered 
through  this  agency,  possess  any  mineral  value, 
and,  hence,  no  income  is  derived  by  them  from 
this  source.  Repayment,  therefore,  of  the  appro- 
priations in  question  by  the  method  proposed  will 
place  upon  a  particular  class  made  up  of  a  few 
wealthy  Indians,  approximately  50  members  of  the 
Quapaw  Tribe,  the  unjust  and  inequitable  burden 
of  supporting  a  governmental  agency  maintained 
for  the  benefit  of  all.  Such  a  course,  it  may  be  said, 
is  a  radical  departure  from  the  past  policy  of  Con- 
gress with  respect  to  matters  of  this  kind  which  had 
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been  to  support  these  Indian  agencies  from  what 
is  known  as  "gratuity"  appropriations  or  from  tri- 
bal funds,  in  which  latter  case,  the  cost,  of  course, 
falls  equally  upon  the  shoulders  of  the  individual 
members  of  the  tribe.  The  Supreme  Court  in 
United  States  v.  Nice  (241  U.S.  591) ,  has  said  that 
"legislation  affecting  the  Indians  is  to  be  con- 
strued in  their  interests  and  a  purpose  to  make  a 
radical  departure  is  not  lightly  to  be  inferred." 
Resort  to  the  method  proposed  should  not  there- 
fore be  had  unless  the  intent  of  Congress  so  to  do 
is  clear,  and  here  such  intent  is  by  no  means  mani- 
fest. 

As  indicated  by  the  clause  "reimbursable  to  the 
United  States  as  provided  in  the  act  of  February  14, 
1920,"  the  specific  appropriations  for  the  Quapaw 
Agency  are  to  be  repaid  by  funds  collected  in  the 
manner  provided  for  in  the  act  cited.  That  act,  it 
will  be  observed,  is  one  of  general  application  and 
affords  a  means  of  collecting  money  to  pay,  in  part 
at  least,  for  the  work  done  in  the  administration  of 
the  restricted  property  of  the  various  Indians 
throughout  the  country.  The  method  devised  was 
the  charge  of  a  fee  for  the  work  incident  to  the 
sale,  leasing  or  assignment  of  Indian  lands,  or  in 
the  sale  of  timber,  or  in  the  administration  of  In- 
dian forests.  The  fee  was  to  be  a  reasonable  one, 
based  upon  the  work  done  in  the  particular  trans- 
action. The  charge  was  to  be  borne  by  vendees, 
lessees  or  assignees,  as  the  case  might  be,  or,  if  the 
Secretary  of  the  Interior  saw  fit  so  to  do,  he  might, 
by  deducting  the  fee  from  the  moneys  received  from 
the  sales  contemplated  by  the  statute,  cause  the 
same  to  be  paid  by  the  individual  Indian  or  In- 
dians interested  in  the  sales.  But  in  the  latter  event, 
it  is  quite  clear  that  Congress  intended  that  there 
should  be  no  discrimination  and  no  individual  In- 
dian or  group  of  Indians  should  be  made  to  pay 
for  work  done  for  other  Indians. 

I  conclude,  therefore,  that  the  proposed  method 
of  reimbursing  the  appropriations  in  question, 
which  would  impose  upon  such  Indians  as  derive 
income  from  royalties  on  mining  leases  the  inequi- 
table burden  of  supporting  the  governmental 
agency  maintained  for  the  benefit  of  all  the  In- 
dians whose  affairs  are  there  administered,  is  un- 
warranted in  the  absence  of  a  clear  direction  by 
Congress  that  reimbursement  be  made  in  that 
manner. 

E.  D.  Patterson, 

Solicitor. 
Approved:  October  6,  1927. 
John  H.  Edwards,  Assistant  Secretary. 


Seminole— Oil  and  Mineral 
Royalties 


M-23422 


October   17,  1927. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

In  connection  with  a  proposed  contract  between 
the  Seminole  Tribe  of  Indians  and  Thomas  B. 
Latham,  an  attorney  at  law  of  McAlester,  Okla- 
homa, you  have  requested  my  opinion  as  to  the  re- 
spective rights  of  the  Seminole  Indians  as  a  tribe 
and  of  individual  allottees  of  that  tribe,  in  and  to 
the  royalties  from  oil,  gas,  coal,  or  other  minerals, 
underlying  lands  allotted  in  severalty  to  the  mem- 
bers of  this  tribe. 

The  agreement  with  the  Seminole  Tribe  dated 
December  16,  1897,  ratified  by  the  act  of  Congress 
of  July  1,  1898  (30  Stat.  567),  provided  that  the 
lands  of  the  tribe  should  be  divided  into  three 
classes,  according  to  appraisements  based  upon 
fixed  values  of  $5.00,  $2.50,  and  $1.25  per  acre,  re- 
spectively, and  for  a  division  among  the  members 
of  the  tribe  so  that  each  would  receive  an  equal 
amount,  in  value,  of  such  lands  based  upon  such 
classification. 

The  agreement  referred  to  also  contains  this 
further  provision: 

Should  there  be  discovered  on  any  allotment 
any  coal,  mineral,  coal  oil,  or  natural  gas,  and 
the  same  should  be  operated  so  as  to  produce 
royalty,  one-half  of  such  royalty  shall  be  paid 
to  such  allottee  and  the  remaining  half  to  the 
tribal  treasury  until  extinguishment  of  tribal 
government,  and  the  latter  shall  be  used  for 
the  purpose  of  equalizing  the  value  of  allot- 
ments; and  if  the  same  be  insufficient  therefor, 
any  other  funds  belonging  to  the  tribe,  upon 
extinguishment  of  tribat  government,  may  be 
used  for  such  purpose,  so  that  each  allotment 
may  be  made  equal  in  value  as  aforesaid. 

The  lands  so  allotted  carried  varying  restrictions 
against  alienation,  taxation,  etc.,  in  the  hands  of 
the  allottees,  but  subsequently,  by  the  act  of  May 
27,  1908  (35  Stat.  312) ,  in  removing  restrictions  in 
whole  or  in  part  from  these  lands  so  held  by  vari- 
ous classes  of  allottees,  Congress  further  directed: 

Sec.  11.  That  all  royalties  arising  on  and 
after  July  first,  nineteen  hundred  and  eight, 
from  mineral  leases  of  allotted  Seminole  lands 
heretofore  or  hereafter  made  which  are  sub- 
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ject  to  the  supervision  of  the  Secretary  of  the 
Interior,  shall  be  paid  to  the  United  States  In- 
dian agent,  Union  Agency,  for  the  benefit  of 
the  Indian  lessor  or  his  proper  representative 
to  whom  such  royalties  shall  thereafter  belong; 
and  no  such  lease  shall  be  made  after  said  date 
except  with  the  allottee  or  owner  of  the  land; 
Provided,  That  the  interest  of  the  Seminole 
Nation  in  leases  or  royalties  arising  thereunder 
on  all  allotted  lands  shall  cease  on  June  thir- 
tieth, nineteen  hundred  and  eight. 

This  agreement  also  provided: 

When  the  tribal  government  shall  cease  to 
exist  the  principal  chief  last  elected  by  said 
tribe,  shall  execute  under  his  hand  and  the 
seal  of  the  Nation,  and  deliver  to  each  allot- 
tee, a  deed  conveying  to  him  all  the  right, 
title,  and  interest  of  said  Nation  and  the  mem- 
bers thereof  in  and  to  the  lands  so  allotted  to 
him,  and  the  Secretary  of  the  Interior  shall  ap- 
prove such  deed,  and  the  same  shall  thereupon 
operate  as  relinquishment  of  the  right,  title, 
and  interest  of  the  United  States  in  and  to  the 
land  embraced  in  said  conveyance,  and  as  a 
guarantee  by  the  United  States  of  the  title  of 
said  lands  to  the  allottee;  and  the  acceptance 
of  such  deed  by  the  allottee  shall  be  a  relin- 
quishment of  his  title  to  and  interest  in  all 
other  lands  belonging  to  the  tribe,  except  such 
as  may  have  been  excepted  from  allotment  and 
held  in  common  for  other  purposes. 

The  proviso  to  section  6  of  the  act  of  April  26, 
1906  (34  Stat.  137,  139),  modified  this  part  of  the 
agreement  as  follows: 

Provided,  that  the  principal  chief  of  the 
Seminole  Nation  is  hereby  authorized  to  ex- 
ecute the  deeds  to  allottees  in  the  Seminole 
Nation  prior  to  the  time  when  the  Seminole 
agreement  shall  cease  to  exist. 

By  prior  act  of  Congress  of  March  3,  1903  (32 
Stat.  982,  1008) ,  provision  had  been  made-"That 
the  tribal  government  of  the  Seminole  Nation  shall 
not  continue  longer  than  March  fourth,  nineteen 
hundred  and  six". 

The  purpose  of  this  legislation,  had  no  action 
been  taken  under  it  which  of  itself  would  disclose 
the  understanding  of  the  interested  parties,  is 
reasonably  clear  from  the  language  used.  Arbitrary 
amounts  were  fixed  as  the  basis  for  equalizing  the 
value  of  lands  apportioned  to  the  several  members 
of  the  tribe  entitled  to  participate  in  the  division. 


To  insure  an  equal  apportionment  which  might 
not  be  possible  when  made  by  a  division  of  the 
land,  provision  was  made  for  the  payment  in 
money  to  those  whose  lands  were  not  equal  in 
value  to  the  standard  fixed.  This  money  was  to  be 
paid  in  any  event,  but  if  royalties  should  be  re- 
ceived on  mineral  leases  before  the  delivery  of  the 
deeds  required  to  be  executed  by  the  principal 
chief,  one-half  was  required  to  be  paid  to  the  tribe 
to  be  used  in  equalizing  the  value  of  the  allot- 
ments, but  if  no  royalties  were  received  or  the 
amount  received  was  insufficient  for  that  purpose, 
any  other  money  of  the  tribe  was  to  be  used  there- 
for. The  basis  of  adjustment  was  the  value  fixed 
by  the  appraisement,  and  was  not  contingent  upon 
the  value  of  minerals,  oil,  gas.  (United  States  v. 
Hayes,  20  Fed.  2d.  873) . 

While  the  original  agreement  provided  for  the 
execution  and  delivery  of  the  deeds  mentioned  at 
the  time  the  tribal  government  ceased,  such  deed 
when  executed  and  delivered  was  by  the  terms  of 
the  agreement  clearly  expressed.  It  was  to  operate 
as  a  conveyance  of  all  the  right,  title  and  interest 
of  the  Nation,  and  members  thereof  in  and  to  the 
land  conveyed,  and  a  relinquishment  of  all  inter- 
est of  the  United  States  and  should  become  a 
"guarantee  by  the  United  States"  of  the  title,  and 
its  acceptance  by  the  allottee  would  operate  as  a 
relinquishment  of  his  title  to  and  interest  in  all 
lands  belonging  to  the  tribe,  except  such  as  were 
not  then  or  thereafter  allotted.  The  clear  effect  of 
the  acceptance  of  such  a  deed  was  to  extinguish 
all  right,  interest,  or  claim  of  the  grantee  in  all  the 
lands  except  those  which  upon  final  distribution 
of  the  tribal  property  were  held  by  the  Nation  in 
common.  The  allottee  upon  acceptance  of  his  deed 
had  no  further  claim  to  equalization.  Congress, 
when  by  the  act  of  March  3,  1903,  supra,  it  limited 
the  existence  of  tribal  government  and  directed  the 
execution  and  delivery  of  deeds  to  allottees,  made 
no  provision  for  any  reservation  to  the  tribe  or  Na- 
tion of  any  interest  in  the  oil  or  mineral  in  the 
land  to  be  conveyed  and  intended  nothing  less 
than  an  absolute  conveyance  of  the  entire  estate 
free  of  any  tribal  interest.  The  declaration  in  the 
act  of  May  27,  1908,  supra,  that  from  and  after 
July  1,  1908,  all  royalties  paid  should  be  held  for 
the  benefit  of  the  allottee,  conforms  to  the  lan- 
guage purpose,  and  intent  expressed  in  previous 
legislation  and  amounts  to  a  finding  that  no  part 
of  such  royalties  would  thereafter  be  required  to 
effect  the  equalization  originally  contemplated. 
This  was  in  accordance  with  the  facts  as  such 
equalization  has  been  fully  completed  on  the  basis 
of  the  appraisements  made.  The  deeds  may  not 
have  been  executed  and  delivered  prior  to  July  1, 
1908,  but  this  has  since  been  done  in  accordance 
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with  the  agreement  and  the  statute,  and  the  parties 
in  executing  and  accepting  them  have  acted  upon 
the  belief  that  such  deeds  extinguished  all  inter- 
est of  the  Nation  in  the  lands  conveyed  and  all 
claims  of  the  grantee  in  any  lands  of  the  Nation 
except  those  held  in  common.  By  the  same  token 
the  United  States  guaranteed  to  the  grantee  the  un- 
qualified interest  in  the  land  conveyed,  and  for 
the  Government  to  now  encourage  an  attack  upon 
this  title  would  amount  to  a  breach  of  good  faith, 
for  such  action  could  not  be  upheld  by  a  fair  con- 
struction of  the  terms  of  the  agreement  or  the  acts 
of  Congress  directing  the  manner  in  which  it 
should  be  carried  out.  In  my  opinion  the  claim 
sought  to  be  asserted  in  the  proposed  suit  is  with- 
out merit. 

However,  even  if  doubt  existed  as  to  the  correct- 
ness of  the  above  conclusion,  the  authority  of  Con- 
gress over  the  Indians  and  over  their  tribal  prop- 
erty, including  the  power  of  that  body  by  subse- 
quent legislation  to  abrogate  the  provisions  of  a 
preexisting  treaty,  is  now  too  well  settled  to  admit 
of  further  argument  or  doubt.  Thus,  in  Thomas  v. 
Gay    (169  U.S.  264-270),  it  was  said: 

It  need  hardly  be  said  that  a  treaty  cannot 
change  the  Constitution  or  be  held  valid  if  it 
be  in  violation  of  that  instrument.  This  re- 
sults from  the  nature  and  fundamental  prin- 
ciples of  our  Government.  The  effect  of  trea- 
ties and  acts  of  Congress,  when  in  conflict,  is 
not  settled  by  the  Constitution.  But  the  ques- 
tion is  not  involved  in  any  doubt  as  to  its  pro- 
per solution.  A  treaty  may  supersede  a  prior 
act  of  Congress,  and  an  act  of  Congress  may 
supersede  a  prior  treaty.  Foster  v.  Neilson,  2 
Pet.  253,  314;  Taylor  v.  Morton,  2  Curtis,  454. 

Again,  in  Lone  Wolf  v.  Hitchcock  (187  U.S. 
553-565)    the  Supreme  Court  said: 

Plenary  authority  over  the  tribal  relations  of 
the  Indians  has  been  exercised  by  Congress 
from  the  beginning,  and  the  power  has  always 
been  deemed  a  political  one,  not  subject  to  be 
controlled  by  the  judicial  department  of  the 
Government.  Until  the  year  1871  the  policy 
was  pursued  of  dealing  with  the  Indian  tribes 
by  means  of  treaties,  and,  of  course,  a  moral 
obligation  rested  upon  Congress  to  act  in  good 
faith  in  performing  the  stipulation  entered 
into  on  its  behalf.  But,  as  with  treaties  made 
with  foreign  nations,  Chinese  Exclusion  Case, 
130  U.S.  581,  600,  the  legislative  power  might 
pass  laws  in  conflict  with  treaties  made  with 
the  Indians.  *   *   * 


A  somewhat  extended  discussion  of  the  power  of 
Congress  by  subsequent  legislation  to  modify  or 
ignore  the  provisions  of  prior  agreements  with  the 
Indians  will  also  be  found  in  26  Opinion  Attorney 
General  340,  and  in  Morrison  v.  Fall  (290  Fed. 
306;  affirmed;  Morrison  v.   Work,  266  U.S.  481.) 

It  has  been  suggested,  however,  with  apparent 
confidence,  that  as  to  the  Seminoles  a  different 
rule  obtains  in  that  prior  to  allotment  in  severalty 
the  lands  in  the  Seminole  Nation  were  owned  by 
the  tribe,  in  fee.  This  also  has  long  since  been  set- 
tled by  the  Supreme  Court,  as  an  examination  of 
the  citations  given  below  will  show  where  the 
court,  in  disposing  of  a  similar  question  with  re- 
spect to  the  Pueblo  Indians  in  New  Mexico,  who 
also  owned  their  lands  in  fee,  used  the  following 
language:— United  States  v.  Sandoval  (231  U.S.  28- 
48): 

It  also  is  said  that  such  legislation  cannot  be 
made  to  include  the  lands  of  the  Pueblos,  be- 
cause the  Indians  have  a  fee  simple  title.  It 
is  true  that  the  Indians  of  each  pueblo  do  have 
such  a  title  to  all  the  lands  connected  there- 
with, excepting  such  as  are  occupied  under  Ex- 
ecutive Orders,  but  it  is  a  communal  title,  no 
individual  owning  any  separate  tract.  In  other 
words,  the  lands  are  public  lands  of  the  pue- 
blo, and  so  the  situation  is  essentially  the  same 
as  it  was  with  the  Five  Civilized  Tribes,  whose 
lands,  although  owned  in  fee  under  patents 
from  the  United  States,  were  adjudged  subject 
to  the  legislation  of  Congress  enacted  in  the 
exercise  of  the  Government's  guardianship 
over  those  tribes  and  their  affairs.  Stephens  v. 
Cherokee  Nation,  174  U.S.  445,  488;  Cherokee 
Nation  v.  Hitchcock,  supra;  Heckman  v. 
United  States,  224  U.S.  413;  Gritts  v.  Fisher, 
id.  640. 

The  one-half  of  the  royalty  from  oil,  gas,  coal, 
etc.,  reserved  to  the  tribe  by  agreement  with  the 
Seminoles,  being  purely  tribal  property,  and  the 
plenary  power  of  Congress  to  dispose  of  such  prop- 
erty with  or  without  the  consent  of  the  Indians 
being  undoubted,  I  am  of  the  opinion  that  it  was 
well  within  the  power  of  Congress  to  enact  the  sub- 
sequent legislation  here  complained  of,  and,  hence, 
that  the  claim  of  the  Seminole  Indians,  as  a  tribe, 
in  and  to  one-half  of  such  royalties,  can  not  be  rec- 
ognized or  sustained  under  existing  law. 

This  disposition  of  the  matter  involved  upon  an 
issue  which  goes  to  the  merits,  renders  unnecessary 
any  discussion  of  the  other  questions  submitted. 


February  24,  1928 


Opinions  of  the  Solicitor 


199 


The  contract  proposed  should  not,  in  my  opin- 
ion be  approved. 

E.  O.  Patterson, 

Solicitor. 
Approved:   October  17,   1927. 
John  H.  Edwards,  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

At  the  request  of  the  Commissioner  of  Indian 
Affairs,  my  opinion  is  asked  on  a  question  arising 
under  the  act  of  February  26,  1927  (44  Stat.  1257, 
part  2) ,  which  provides: 

That  the  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  to  cancel  any 
patent  in  fee  simple  issued  to  an  Indian  allot- 
tee or  to  his  heirs  before  the  end  of  the  period 
of  trust  described  in  the  original  or  trust  pat- 
ent issued  to  such  allottee,  or  before  the  ex- 
piration of  any  extension  of  such  period  of 
trust  by  the  President,  where  such  patent  in 
fee  simple  was  issued  without  the  consent  or 
an  application  therefor  by  the  allottee  or  by 
his  heirs:  Provided,  That  the  patentee  has  not 
mortgaged  or  sold  any  part  of  the  land  de- 
scribed in  such  patent:  Provided  also,  That 
upon  cancellation  of  such  patent  in  fee  simple 
the  land  shall  have  the  same  status  as  though 
such  fee  patent  had  never  been  issued. 


The    specific    question    submitted    for    opin 
reads  as  follows: 


ion 


Where  an  Indian  has  mortgaged  land  cov- 
ered by  an  unapplied  for  patent  in  fee  issued 
during  the  trust  period,  and  such  mortgage  has 
been  paid  and  satisfaction  recorded  and  no 
part  of  the  land  sold,  may  the  Secretary  of  the 
Interior  cancel  such  patent  under  authority 
of  the  Act  of  February  26,  1927  (45  Stat.  L. 
1247),  which  authorizes  cancellation 

"Provided  that  the  patentee  has  not  mort- 
gaged or  sold  any  part  of  the  land  described  in 
such  patent." 

With  the  request  is  transmitted  a  concrete  case 


of  an  Indian  allottee  to  whom  a  fee  simple  patent 
was  issued,  without  application  made  therefor, 
which  patent  is  dated  April  13,  1918,  and  was  filed 
for  record  in  the  office  where  such  instruments  are 
recorded  July  15,  1918.  The  patent  was  transmit- 
ted to  the  Commissioner  of  Indian  Affairs,  with 
recommendation  of  the  Indian  superintendent 
dated  April  18,  1927,  that  it  be  canceled.  It  is  as- 
sumed this  is  in  accord  with  the  request  of  the 
patentee.  There  also  accompanies  the  report,  a 
notation  of  the  Register  of  Deeds  of  the  county 
where  the  land  is  located  and  patent  recorded,  as 
follows: 

There  is  nothing  on  record  against  this  land. 
The  mortgage  which  was  of  record  was  satisfied. 

I  am  of  the  opinion  that  upon  the  record  fur- 
nished with  the  concrete  case,  you  would  not  be 
warranted  in  attempting  to  cancel  this  particular 
patent.  The  patent  has  been  outstanding  for 
nearly  ten  years  and  has  been  of  record  in  the 
county  where  the  land  lies  for  nearly  as  long.  It 
does  not  appear  when  the  mortgage  was  given,  nor 
the  length  of  time  the  debt  secured  remained  un- 
paid. The  information  furnished  by  the  Register 
of  Deeds  relates  only  to  liens  filed  and  appearing 
of  record  in  that  office.  Judgment  liens  are  not 
there  reported.  The  lien  of  unpaid  taxes  would  not 
be  disclosed  by  any  of  the  records  there.  Certainly 
the  giving  of  a  mortgage  on  the  land  was  an  ac- 
ceptance of  the  fee  title  essential  to  its  validity  and 
to  give  it  effect  as  security,  and  was  an  acceptance 
of  the  patent,  from  that  time  at  least.  Acceptance 
depends  upon  consent  and  mortgagor  who  makes 
use  of  a  title  to  secure  a  benefit,  such  as  a  loan, 
will  not  be  heard  to  deny  the  giving  of  the  consent 
upon  which  the  validity  of  the  mortgage  given  to 
secure  the  loan  depends.  It  follows  that  from  the 
time  of  the  giving  of  the  mortgage  the  presumption 
of  consent  to  the  issuance  and  acceptance  of  the 
fee  simple  patent  is  conclusive.  The  title  in  the 
patentee  becoming  then  unrestricted,  his  interest 
in  the  land  would,  in  my  opinion  be  subject  to  any 
liens  created  by  way  of  judgments  or  levy  taxes, 
and  such  liens  could  not  be  defeated  by  an  at- 
tempted cancellation  of  the  patent.  The  object  of 
the  cancellation  of  the  patent  is  to  restore  the  land 
to  "the  same  status  as  though  such  fee  patent  had 
never  been  issued."  Obviously  this  end  can  not  be 
attained  if  valid  liens  have  attached  which  remain 
unsatisfied  and  until  the  record  before  him  is  suffi- 
cient to  show  that  the  title  is  free  of  all  liens,  the 
Secretary  of  the  Interior  would  not  be  warranted 
in  attempting  to  cancel  the  patent  in  the  case  pre- 
sented   as    a   concrete   one. 

Prior  to  the  passage  of  the  act  of  February  26, 
1927  (supra)  fee  simple  patents  had  been  issued  to 
Indians,  without  an  application  made  therefor  by 
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the  patentee  and  without  his  consent.  In  some 
cases  the  Indian  had  refused  to  accept  delivery  of 
the  patent  and  in  others  delivery  had  been  ac- 
cepted under  conditions  showing  that  consent  to 
its  issuance  had  not  in  fact  been  given,  and  the 
courts  had  held  that  unless  the  patent  had  been 
issued  at  the  request  of  the  Indian  or  if  issued 
without  such  request,  consent  to  the  action  had 
been  given,  it  was  of  no  effect,  so  far  as  changing 
the  status  of  the  land  was  concerned  and  the  In- 
dian owner  still  held  it  under  the  terms  and  condi- 
tions guaranteed  by  his  trust  patent.  United  States 
vs.  Benewah  County  (290  Fed.  628).  But  such  un- 
authorized fee  patents  evidenced  the  passing  of  the 
full  legal  title  and  amounted  to  a  cloud  which, 
under  the  circumstances,  it  was  proper  to  have  for 
the  protection  of  the  interest  of  the  Indian,  and  as 
well  as  those  who  might  rely  upon  the  validity  of 
the  apparent  title.  It  was  the  purpose  of  the  act 
to  conform  the  apparent  to  the  actual  status  of 
such  lands  by  authorizing  cancellation  of  the  un- 
authorized fee  patent.  The  language  of  that  part 
of  the  act  authorizing  cancellation  reads  as  fol- 
lows: 

When  such  patent  was  issued  without  the 
consent  or  application  therefor  by  the  allottee 
or  by  his  heirs. 

The  Act  confers  no  authority  to  cancel  any 
patents  not  so  issued.  Whether  the  allottee  made 
request  or  formal  application  for  fee  patent  is  not 
material  if  he  consented  to  its  issuance.  And  this 
consent  need  not  have  preceded  the  actual  issuance 
of  the  patent  or  have  been  simultaneous  with  it. 
If  after  it  was  issued  without  an  application  by 
him  he  gave  consent  thereto,  the  patent  thereupon 
became  as  valid  as  one  issued  on  his  formal  appli- 
cation, and  the  Secretary  of  the  Interior  has  no 
more  authority  under  the  language  of  the  statute 
to  cancel  such  patent  than  he  would  have  to  cancel 
one  issued  on  application.  Even  though  no  applica- 
tion was  made  for  issuance  of  the  patent,  consent 
given  thereto  is  a  waiver  of  the  irregularity  and  its 
effect  is  to  give  it  validity,  and  vest  in  the  patentee 
an  unrestricted  fee  simple  title.  After  such  title 
has  vested  the  Secretary  of  the  Interior  is  without 
authority  to  cancel  it. 

The  act  places  a  limitation  on  the  authority 
given  by  the  act,  by  withholding  the  power  con- 
ferred in  all  cases  where  the  patentee  has  "mort- 
gaged or  sold  any  part  of  the  land."  While  this 
limitation  is  not  intended  to  give  validity  to  pat- 
ents not  legally  issued,  it  does  prevent  any  con- 
sideraUon  of  such  question  by  the  Secretary  of  the 
Interior  and  very  properly  leaves  jurisdiction  in 
such  cases  in  the  courts.  Manifestly  no  other  course 


could  have  been  taken  where  a  purchaser  or  mort- 
gagee of  the  land  was  a  party  in  interest,  unless 
the  Secretary  of  the  Interior  was  vested  with  the 
authority   of   a   court    to   adjudicate   their   claims. 
Such  persons  are  indispensable  parties  to  any  pro- 
ceeding looking  to  the  cancellation  of  the  source  of 
the  title  upon  which   their  interests  depend.   An 
attempted  cancellation  of  the  patent  without  an 
opportunity    to    participate    in     the    proceedings 
would  accomplish  nothing  so  far  as  they  were  con- 
cerned, and  Congress  by  the  plain  language  used 
has  withheld  from  the  Secretary  of  the  Interior  the 
right   to   bring   them   into   any   proceeding  where 
their  rights  are  associated  with  the  fee  simple  pat- 
ent, however  erroneous  may  have  been  the  act  of 
issuing  it.  The  limitation  upon  the  power  of  the 
Secretary  of  the  Interior  to  take  any  action  that 
would  deprive  parties  in  interest  of  any  rights  of 
property  is  imposed  by  the  guaranty  of  the  fifth 
amendment  to  the  constitution,  and  the  limiting 
proviso  of  the  act  is  but  a  recognition  by  Congress 
of  the  principle  and  a  declaration  that  in  the  ad- 
ministration of  the  act,  no  proceedings  should  be 
taken  which  would  have  the  appearance  of  an  in- 
vasion of  the  constitutional  guaranty  against  the 
deprivation    of   property    without    due    process   of 
law.  While  the  proviso  extends  only  to  cases  where 
there  has  been  a  sale  of  all  or  a  part  or  a  mortgage 
of  the  land,  the  effect  of  the  constitutional  guar- 
anty is  to  protect   all  other  valid  rights  such  as 
judgments  or  other  liens  and   an   attempted  can- 
cellation of  the  patent  would  not  ipso  facto  de- 
stroy these,  as  the  right  to  still  assert  them  in  the 
courts  would  be  undisturbed  unless  Congress  by 
the  act  of  February  26,  1927    (supra)  ,  intended  to 
invest  the  Secretary  of  the  Interior  with  judicial 
power  to  decide  the  rights  of  the  holders  of  out- 
standing liens,  and  only  then  where  by  due  process 
they  are  brought  into   the  proceeding  and  given 
their  day  in  court.  In  my  opinion  Congress  did  not 
intend  to  confer  such  authority  and  unless  an  in- 
tention to  do  so  is  clearly  expressed,  the  Secretary 
should  hesitate  to  assume  it.  Such  matters  are  more 
properly  for  the  courts  and  in  all  cases  where  ap- 
plications are  made  by  the  holder  of  the  fee  simple 
patent  for  cancellation  of  it,  the  applicant  should 
first  be  required  to  show  that  the  title,  real  or  appar- 
ent, was  free  of  all  liens  attaching  subsequent  to  its 
issuance,  and  where  such  liens  appear,  action  look- 
ing to  cancellation  should  at  least  be  deferred  until 
some  court  of  competent  jurisdiction  has  adjudged 
them  invalid.  Where  the  showing  made  to  the  Sec- 
retary is  sufficient  to  convince  him  that  the  record 
liens  are  void  or  voidable,  he  would  be  warranted 
in  causing  proper  action  to  be  taken  in  the  name 
of  the  United  States  as  guardian  of  the  Indian,  to 
have  them  removed.  If  in  such  suits  the  invalidity 
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of  the  liens  is  established  and  the  question  of 
whether  the  fee  simple  patent  sought  to  be  can- 
celed on  the  application  made  to  the  Secretary  of 
the  Interior  was  or  was  not  regularly  issued,  is 
not  one  of  the  issues  considered  or  decided,  the 
application  could  then  be  by  him  properly  con- 
sidered and  disposed  of  under  the  act  in  question. 
If  in  such  suit  the  validity  of  the  patent  becomes 
an  issue  and  the  decision  of  the  court  is  against  its 
validity  because  issued  "without  the  consent  of  an 
application  therefor"  by  the  patentee,  the  cancella- 
tion of  such  patent  will  follow  as  a  matter  of 
course. 

The  question  remains  as  to  the  authority  of  the 
Secretary  of  the  Interior  to  cancel  such  patents  in 
those  cases  where  the  patentee  after  receipt  of  the 
patent  has  sold  or  mortgaged  the  land,  and  the 
unencumbered  title  has  subsequently  revested  in 
the  patentee  or  his  heirs. 

In  my  opinion  the  revesting  of  title  to  land  con- 
veyed or  the  release  of  a  mortgage  given  thereon 
by  the  patentee  in  no  way  enlarges  the  jurisdiction 
of  the  Secretary  under  the  statute.  While  it  may 
be  possible,  cases  of  this  kind  will  arise  where  the 
evidence  offered  tends  to  establish  that  the  patent 
was  originally  issued  without  application  therefor 
and  that  no  valid  consent  to  its  issuance  was  later 
given,  the  proceedings  looking  to  its  cancellation 
should  be  confined  to  the  Courts,  and  the  evidence 
presented  to  you  used  as  the  basis  of  a  recommend- 
ation to  the  Attorney  General  to  institute  a  suit 
looking  to  a  judicial  declaration  that  the  patent 
was  invalid.  It  follows  the  question  submitted  must 
be  answered  in  the  negative. 

E.  O.  Patterson, 

Solicitor. 


Modoc— Rights  of  Descendents 

M-24284  May  9,  1928. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

Upon  recommendation  of  the  Commissioner  of 
Indian  Affairs  my  opinion  is  requested  as  to  the 
rights  of  certain  descendants  of  the  Modoc  In- 
dians enrolled  at  the  Quapaw  Agency,  in  Okla- 
homa, in  view  of  the  provisions  of  Section  5  of  the 
act  of  March  3,  1909  (35  Stat.  751,  752),  which 
reads  in  part  as  follows: 

That  the  Secretary  of  the  Interior  be,  and 


is  hereby,  authorized  and  directed  to  restore 
to  the  rolls  of  the  Klamath  Agency,  in  Oregon, 
those  Modoc  Indians  now  enrolled  at  the  Qua- 
paw Agency,  in  Oklahoma,  formerly  Indian 
Territory,  together  with  their  descendants 
living  at  the  date  of  the  passage  of  this  Act, 
and  that  upon  the  removal  of  any  of  said  In- 
dians to  the  Klamath  Reservation,  in  Oregon, 
they  shall  be  allotted  as  other  Indians  on  said 
reservation,  and  that  upon  the  passage  of  this 
Act  they  be  accorded  all  the  rights  and  privi- 
leges of  other  Indians  enrolled  at  the  Klamath 
Agency. 

The  Modoc  Indians  in  question  were  originally 
enrolled  at  Klamath  Agency,  in  Oregon,  and  were 
transferred  to  Oklahoma  and  enrolled  at  the  Qua- 
paw Agency  as  the  result  of  the  Modoc  war  of 
1873.  In  order  to  ascertain  the  intention  of  Con- 
gress in  the  act  of  March  3,  1909,  it  is  necessary 
to  take  into  consideration  the  situation  or  condi- 
tions existing  at  the  date  of  the  passage  of  the  act. 
At  that  time  there  were  enrolled  at  the  Quapaw 
Agency  in  Oklahoma  certain  Modoc  Indians  who 
as  stated  were  originally  enrolled  at  Klamath 
Agency,  in  Oregon.  The  Secretary  of  the  Interior 
was  authorized  and  directed  to  restore  these  In- 
dians to  the  rolls  of  the  Klamath  Agency  and  the 
act  further  provided  that  their  descendants  living 
at  the  date  of  the  passage  of  the  act  should  also 
be  enrolled  at  that  agency.  The  persons  "accorded 
all  the  rights  and  privileges  of  other  Indians  en- 
rolled at  the  Klamath  Agency"  are  "those  Modoc 
Indians  now  enrolled  at  the  Quapaw  Agency,  in 
Oklahoma",  and  "their  descendants  living  at  the 
date  of  the  passage  of  this  Act";  and  allotments 
are  to  be  made  to  the  Modoc  Indians  enrolled  at 
the  Quapaw  Agency  and  their  descendants  living 
at  the  date  of  the  passage  of  the  act  on  the  Kla- 
math Reservation  "as  other  Indians  on  said  res- 
ervation", only  "upon  the  removel  of  any  of  said 
Indians  to  the  Klamath  Reservation." 

In  other  words  it  is  only  those  Modoc  Indians 
enrolled  at  the  Quapaw  Agency  in  Oklahoma  at 
the  date  of  March  3,  1909,  who  are  to  be  restored 
to  the  rolls  of  the  Klamath  Agency,  in  Oregon; 
and  it  is  only  those  descendants  of  said  Indians 
living  at  the  date  of  the  passage  of  said  act  who 
are  to  be  enrolled  at  the  Klamath  Agency.  Upon 
the  restoration  to  the  rolls  and  the  original  enroll- 
ment of  these  two  classes  respectively  at  the  Kla- 
math Agency,  the  Secretary  will  have  accomplished 
the  intention  and  mandate  of  the  act  of  1909,  as 
they  are  the  only  classes  expressly  provided  for  in 
said  act.  In  the  foregoing  view  it  is  needless  to  add 
that  Modoc  Indians  not  enrolled  at  the  Quapaw 
Agency  at  the  date  of  the  act  can  not  be  restored 
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to  the  rolls  o£  the  Klamath  Agency  and  that  their 
children  born  in  Oklahoma  who  were  not  living  at 
that  date  can  not  be  enrolled  at  the  Klamath 
Agency  under  the  provisions  of  said  act. 

The  question  is  presented,  however,  as  to 
whether  children  born  to  Modoc  Indians  after 
their  restoration  to  the  rolls  of  the  Klamath 
Agency  and  removal  to  that  reservation  should 
not  be  enrolled  there  on  the  theory  that  they  are 
born  into  the  Klamath  tribe,  and,  therefore,  en- 
titled to  like  rights  as  other  Indians  on  said  res- 
ervation. That,  it  is  true,  is  the  ordinary  rule  that 
might  prevail  under  such  circumstances.  But  the 
act  of  March  3,  1909,  not  only  makes  no  provision 
for  children  born  after  its  passage  either  at  the 
Quapaw  Agency,  in  Oklahoma,  or  at  the  Klamath 
Agency,  in  Oregon,  but  on  the  contrary  limits  the 
right  of  enrollment  at  the  Klamath  Agency  to 
children  or  descendants  of  Modoc  Indians  enrolled 
at  the  Quapaw  Agency,  living  at  the  date  of  the 
passage  of  said  act.  Therefore,  to  invoke  the  ordi- 
nary rule  in  behalf  of  this  class  of  children  would 
be  directly  in  fact  of  an  express  limitation  by  Con- 
gress. Moreover  if  the  children  of  Modoc  Indians 
enrolled  at  the  Quapaw  Agency  are  not  entitled 
to  any  rights  of  the  Klamath  Agency  because  not 
living  at  the  date  of  the  passage  of  the  act  of  1909, 
then  the  mere  restoration  of  said  Indians  to  the 
rolls  of  the  Klamath  Agency  did  not  confer  rights 
upon  children  born  after  the  removal  of  said  In- 
dians to  the  Klamath  Reservation.  If  the  restora- 
tion to  the  Klamath  rolls  was  intended  by  Con- 
gress to  have  that  effect  then  in  justice  it  ought  to 
operate  equally  on  all  after-born  children.  But 
Congress  did  not  so  provide.  It  is  only  the  two 
classes  particularly  described,  namely,  those  en- 
rolled at  the  Quapaw  Agency,  in  Oklahoma,  and 
to  be  restored  to  the  rolls  at  the  Klamath  Agency, 
in  Oregon,  and  their  children  or  descendants  liv- 
ing at  the  date  of  the  act  of  1909,  that  are  pro- 
vided for.  It  is  not  believed  that  it  was  the  inten- 
tion of  Congress  to  create  the  necessarily  anoma- 
lous situation  whereby  children  born  to  Modoc 
Indians  in  Oklahoma  after  the  passage  of  the  act 
are  to  be  excluded,  while  the  children  born  to 
said  Indians  after  their  restoration  to  the  rolls  of 
the  Klamath  Agency  are  to  the  included  for  rights 
there  although  they  are  all  equally  children  who 
were  not  living  at  the  date  of  the  passage  of  the  act. 

It  is  my  opinion  that  it  was  the  intention  of 
Congress  to  accord  "all  the  rights  and  privileges  of 
the  other  Indians  enrolled  at  the  Klamath  Agency" 
only  upon  the  two  classes  specifically  set  forth  in 
the  act  of  1909,  namely,  those  Modoc  Indians  then 
enrolled  at  the  Quapaw  Agency  and  their  descend- 
ants living  at  the  date  of  the  passage  of  said  act, 
and  that  the  Secretary  of  the  Interior  is  not  au- 


thorized to  invoke  any  other  provisions  of  law 
under  which  the  enrollment  of  any  other  classes  of 
children  might  be  justified. 


Approved:  May  9,  1928. 
John  H.  Edwards. 


O.  H.  Graves, 
Acting  Solicitor. 


Navigable  Waters— Exclusion— 
Quileute  Reservation 


M-24358 


May  14,  1928. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  the  author- 
ity of  the  Secretary  of  the  Interior  to  exclude  per- 
sons of  other  than  Indian  blood  from  operating 
boats  for  hire  on  the  Queets  River  within  the 
Quinaielt   Indian    Reservation,    Washington. 

By  treaty  dated  July  1,  1855,  and  January  25, 
1856  (12  Stat.  971) ,  with  the  Quinaielt' and  Quille- 
hute  Tribes,  these  Indians  ceded  to  the  United 
States  all  of  their  right,  title,  and  interest  in  and 
to  the  territory  formerly  claimed  by  them.  As  a 
part  of  the  consideration  for  that  cession,  however, 
it  was  agreed: 

Article  II.  There  shall,  however,  be  reserved, 
for  the  use  and  occupation  of  the  tribes  and 
bands  aforesaid,  a  tract  or  tracts  of  land  suffi- 
cient for  their  wants  within  the  Territory  of 
Washington,  to  be  selected  by  the  President  of 
the  United  States,  and  hereafter  surveyed  or 
located  and  set  apart  for  their  exclusive  use, 
and  no  white  man  shall  be  permitted  to  reside 
thereon  without  permission  of  the  tribe  and  of 
the  superintendent  of  Indian  affairs  or  Indian 
agent.   [Italics  supplied.] 

Pursuant  to  the  foregoing,  by  Executive  order 
dated  November  4,  1873,  the  President  withdrew 
and  set  apart  for  the  Quinaielt,  Quillehute,  Hoh, 
Quit,  and  other  fish-eating  Indians  of  the  Pa- 
cific coast  that  certain  area  embracing  some  224,- 
000  acres  described  as: 

Commencing  on  the  Pacific  coast  at  the 
southwest  corner  of  the  present  reservation,  as 
established  by  Mr.  Smith  in  his  survey  under 
contract  with  Superintendent  Miller,  dated 
September  16,  1861;  thence  due  east,  and  with 
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the  line  of  said  survey,  5  miles  to  the  south- 
east corner  of  said  reserve  thus  established; 
thence  in  a  direct  line  to  the  most  southerly 
end  of  Quinaielt  Lake;  thence  northerly 
around  the  east  shore  of  said  lake  to  the  north- 
west point  thereof;  thence  in  a  direct  line  to 
a  point  a  half  mile  north  of  the  Queetshee 
River  and  3  miles  above  its  mouth;  thence 
with  the  course  of  said  river  to  a  point  on  the 
Pacific  coast,  at  low-water  mark,  a  half  mile 
above  the  mouth  of  said  river;  thence  south- 
erly, at  low-water  mark,  along  the  Pacific  to 
the  place  of  beginning. 

The  lands  described  in  the  Executive  order 
form  part  of  the  original  area  ceded  by  these  In- 
dians and  undoubtedly  the  "Queetshee"  River  re- 
ferred to  therein,  is  the  same  stream  as  that  now 
know  as  the  Queets,  and  from  the  calls  of  the  or- 
der it  will  be  observed  that  this  stream  for  a  dis- 
tance of  three  miles  inland  from  its  mouth  on  the 
Pacific  coast  lies  wholly  within  the  Indian  reser- 
vation. Further,  that  Quinaielt  Lake  and  Qui- 
naielt River,  running  westward  from  that  lake  to 
the  ocean,  also  lie  wholly  within  this  reservation. 
These  streams  or  bodies  of  water  being  navigable 
we  are  confronted  at  the  outset  with  the  rights,  if 
any,  of  the  State  of  Washington  therein. 

According  to  familiar  doctrine,  now  well  estab- 
lished, the  title  to  and  jurisdiction  over  lands  un- 
derlying navigable  waters  in  our  public  domain 
rested  in  the  United  States  "in  trust  for  the  future 
State  or  States  to  be  created  out  of  such  territory", 
and  prior  to  the  admission  of  a  new  State  Congress 
has  the  power  to  dispose  of  the  lands  underlying 
such  waters.  Shively  v.  Bowlby  (152  U.S.  1).  In  the 
absence  of  an  express  grant,  however,  the  title  to 
such  lands  can  not  be  acquired  by  individuals,  as 
legislation  of  a  general  nature  relating  to  public 
lands  does  not  extend  to  or  include  tide  lands, 
Mann  v.  Tacoma  Land  Company    (153  U.S.  273)  . 

Washington,  along  with  several  other  western 
States,  was  admitted  into  the  Union  pursuant  to 
the  enabling  act  of  February  22,  1889  (25  Stat. 
676) .  By  section  4  (subdivision  2)  of  that  act  such 
new  States  were  required  to  disclaim  any  interest  in 
or  jurisdiction  over  lands  owned  or  held  by  the 
Indians.  Conformably  thereto,  the  constitution  of 
the  State  of  Washington,  in  Article  XXVI,  after 
declaring  that  the  following  ordinance  shall  be  ir- 
revocable without  the  consent  of  the  United  States, 
was  further  made  to  provide: 

Second.  That  the  people  inhabiting  this 
state  do  agree  and  declare  that  they  forever 
disclaim  all  right  and  title  to  the  unappropri- 
ated public  lands  lying  within  the  boundaries 


of  this  state,  and  to  all  lands  lying  within  said 
limits  owned  or  held  by  any  Indian  or  Indian 
tribes;  and  that  until  the  title  thereto  shall 
have  been  extinguished  by  the  United  States, 
the  same  shall  be  and  remain  subject  to  the 
disposition  of  the  United  States  and  said  In- 
dian lands  shall  remain  under  the  absolute 
jurisdiction  and  control  of  the  congress  of  the 
United  States. 

As  will  be  observed,  the  Indian  reservation  with 
which  we  are  here  dealing  was  established  pur- 
suant to  the  treaty  of  1855-56,  long  prior  to  the 
admission  of  Washington  as  a  State,  and  the 
streams  or  other  bodies  of  water  therein,  navigable 
or  unnavigable,  are  as  much  a  part  of  the  reser- 
vation as  any  of  the  other  areas  included  therein. 
Primarily,  the  Indians  of  this  reservation  are  fish- 
ermen rather  than  agriculturists,  depending  mainly 
on  the  salmon  industry  as  their  principal  means  of 
livelihood.  The  bodies  of  navigable  waters  within 
their  reservation,  in  which  they  have  an  exclusive 
right  to  fish,  afford  them  an  excellent  opportunity 
to  engage  in  this  principal  industry  and  constitute 
a  valuable  property  right  of  which  they  can  not  be 
deprived  under  existing  law.  Mason  v.  Sams  (5 
Fed.  2d  255) . 

By  the  general  allotment  act  of  February  8, 
1887  (24  Stat.  388) ,  the  President  was  authorized,  in 
his  discretion,  to  cause  allotments  in  severalty  to 
be  made  to  the  Indians  of  any  reservation  created 
by  treaty,  by  act  of  Congress,  or  by  Executive  order. 
Pursuant  to  that  act,  as  amended,  including  the 
act  of  March  4,  1911  (36  Stat.  1345),  allotments 
in  severalty  have  been  made  to  some  1456  In- 
dians within  the  Quinaielt  Reservation,  cover- 
ing in  the  aggregate  some  116,000  acres,  and  for 
the  lands  so  allotted  our  usual  25-year  trust  pat- 
ents have  issued.  Certain  Indian  villages  there  have 
also  been  surveyed  into  lots,  and  such  lots  condi- 
tionally patented  to  the  Indians  occupying  the 
same  under  authority  found  in  section  10  of  the 
act  of  June  25,  1910  (36  Stat.  859) .  As  to  both  the 
allotments  and  these  town  lots,  however,  the  titles 
of  individual  owners,  where  the  same  border  on 
navigable  streams,  runs,  of  course,  only  to  high- 
water  mark.  Comparatively  small  tracts  of  land 
within  this  reservation  have  also  been  set  aside  for 
administrative  or  governmental  use,  such  as  light- 
house, Indian  school,  agency,  and  possibly  other 
purposes.  There  has  been  no  other  "disposal"  of 
the  remaining  lands  within  this  reservation,  how- 
ever, and  there  has  been  no  legislation  by  Congress 
under  which  the  surplus  or  unallotted  lands  there 
can  be  disposed  of;  hence,  the  remaining  areas 
within  that  reservation  occupy  the  same  status  as 
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when  originally  set  apart  for  the  exclusive  use  of 
these  Indians. 

I  see  no  occasion  here  for  an  extended  discus- 
sion of  the  question  of  the  title  or  ultimate  "fee" 
in  and  to  the  lands  underlying  the  navigable 
waters  within  this  reservation.  Undoubtedly,  they 
are  subject  to  such  further  legislation  as  Congress 
may  enact.  As  to  the  question  of  jurisdiction,  how- 
ever, in  view  of  the  provisions  of  the  enabling  act 
and  the  constitution  of  the  State,  supra,  concededly 
exclusive  jurisdiction  and  control  thereover  rest 
in  the  United  States. 

In  Donnelly  v.  United  States  (228  U.  S.  243) 
the  Supreme  Court  of  the  United  States  discussed 
at  considerable  length  the  question  whether  the 
bed  of  the  Klamath  River,  California,  constitutes 
part  of  the  Hoopa  Valley  Indian  Reservation,  cre- 
ated by  Executive  order  of  October  16,  1891,  which 
withdrew  for  the  benefit  of  these  Indians  "a  tract 
of  country  one  mile  in  width  on  each  side  of 
the  Klamath  River"  from  their  then  reservation 
to  the  Pacific  Ocean.  In  disposing  of  that  question 
the  Supreme  Court  said,  page  264:  "From  this  it 
results  that  whether  the  river  be  or  be  not  naviga- 
ble in  fact,  the  river  bed  is  to  be  deemed  as  in- 
cluded within  the  extension  of  the  Hoopa  Valley 
Reservation."  In  the  case  just  mentioned  jurisdic- 
tion in  the  courts  of  the  State  for  offenses  commit- 
ted against  the  Indians  within  the  reservation,  in- 
cluding the  bed  of  the  Klamath  River,  was  ex- 
pressly denied. 

In  United  States  v.  O'Brien  (170  Fed.  508)  the 
district  court  for  the  Western  District  of  Wash- 
ington had  occassion  to  consider  the  rights  of  the 
Indians  in  and  to  the  tide  lands  surrounding 
Squaxon  Island,  and  in  disposing  of  that  question, 
held    (Syllabus): 

Under  the  provision  of  Const.  Wash.  art.  26, 
by  which  the  state  forever  disclaimed  "all  right 
and  title  *  *  *  to  all  lands  *  *  *  owned  or 
held  by  any  Indian  or  Indian  tribes,"  the 
state  has  no  title,  and  can  convey  no  right,  to 
any  of  the  shore  lands  surrounding  Squaxon 
Island,  which  prior  to  the  admission  of  the 
state  had  been  set  apart  by  treaty  as  a  reserva- 
tion for  the  Squaxon  Indians  and  was  then  ac- 
tually used  and  occupied  by  them,  including 
the  beach  and  shore. 

See  also  Corrigan  v.  Brown    (169  Fed.  477) . 

Manifestly,  unless  the  Indians  of  the  Quinaielt 
Reservation  are  protected  in  the  exclusive  use  and 
occupancy  of  their  reservation  including  the 
waters  therein,  navigable  or  unnavigable,  then 
their  rights  may  become  subject  to  serious  inter- 


ference, if  not  jeopardy,  by  outsiders.  If  we  admit 
the  right  of  the  State  to  invade  the  reservation  for 
the  purpose  of  regulating  or  controlling  the  use  of 
boats  on  the  Queets  or  any  other  body  of  naviga- 
ble water  therein,  it  would  be  tantamount  to  recog- 
nizing the  right  of  the  State  to  regulate  other  activi- 
ties there,  including  fishing.  This  we  can  not  afford 
to  do. 

In  view  of  the  situation  here  at  hand  and  the 
court  decisions  referred  to,  I  am  unable  to  see 
wherein  the  State  of  Washington  has  any  right  to 
regulate  or  control  the  use  of  boats  on  navigable 
bodies  of  water  within  the  Quinaielt  Reservation, 
and  that  such  waters,  as  with  any  other  part  of  the 
reservation,  are  under  the  exclusive  jurisdiction  of 
the  United  States,  subject  to  use  by  outsiders  only 
with  the  sanction  or  approval  of  the  Secretary  of 
the  Interior.  It  follows,  of  course,  that  undesir- 
ables may  be  excluded  therefrom  under  section 
2147,  et  cetera,  Revised  Statutes. 

O.  H.  Graves, 
Acting  Solicitor. 
Approved:   May  14,   1928. 
John  H.  Edwards,  Assistant  Secretary. 


Osage  Property— Inheritance 

M-24293  June  19,  1928. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  In- 
dian Affairs  you  have  requested  my  opinion  on  a 
question  arising  in  connection  with  the  determin- 
ation of  the  heirs  of  Frances  Pryor  (An-to-op-py) 
deceased  Osage  allottee  No.  570,  the  nature  or  ex- 
tent of  which  question  will  more  readily  appear 
after  a  brief  review  of  some  of  the  salient  facts  at 
hand. 

The  tribal  lands  of  the  Osage  Indians  were  allot- 
ted in  severalty,  pro  rata,  among  the  enrolled  mem- 
bers of  that  tribe  pursuant  to  the  act  of  June  28, 
1906  (34  Stat.  539) ,  as  a  result  of  which  each  of 
the  2229  enrolled  members  received  in  allotment 
approximately  660  acres  of  land.  Under  the  terms 
of  the  act  the  underlying  oil,  gas,  and  other  min- 
eral deposits  did  not  pass  to  the  individual  allot- 
tees but  were  reserved  for  the  benefit  of  the  tribe 
at  large  until  April  8,  1931,  subject  to  lease  in  the 
meantime  by  the  tribal  authorities  under  rules  and 
regidations  prescribed  by  the  Secretary  of  the  In- 
terior. This  communal  period  of  ownership  of  the 
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underlying  mineral  deposits  has  since  been  ex- 
tended to  April  7,  1946,  by  the  act  of  March  3, 
1921  (41  Stat.  1249).  Both  of  the  statutes  men- 
tioned direct  that  the  net  proceeds  (royalties,  etc.) 
derived  from  these  oil,  gas,  and  other  mineral  de- 
posits shall  be  distributed  quarterly  to  the  enrolled 
members  of  this  tribe.  Hence,  each  member  re- 
ceives exactly  the  same  share  of  such  royalties  re- 
gardless of  whether  there  has  been  any  mineral 
development  on  the  lands  allotted  to  him  or  not. 
Owing  to  the  large  oil  and  gas  deposits  in  the 
Osage  country,  this  right  to  participate  in  the  roy- 
alties derived  therefrom,— commonly  known  as  "an 
Osage  head  right,"— has  become  a  very  valuable 
property  right.  Up  to  a  year  or  so  ago  when  the 
price  of  oil  dropped  considerably  the  income  flow- 
ing to  each  enrolled  member  of  the  Osage  tribe 
from  this  source  alone  ranged  around  $10,000  per 
year. 

As  to  the  descent  of  such  property,  section  6  of 
the  act  of  June  28,  1906,  supra,  provides: 

That  the  lands,  moneys,  and  mineral  inter- 
ests, herein  provided  for,  of  any  deceased  mem- 
ber of  the  Osage  tribe  shall  descend  to  his  or 
her  legal  heirs,  according  to  the  laws  of  the 
Territory  of  Oklahoma,  or  of  the  State  in 
which  said  reservation  may  be  hereinafter  in- 
corporated, except  where  the  decedent  leaves 
no  issue,  nor  husband  nor  wife,  in  which  case 
said  lands,  moneys,  and  mineral  interests  must 
go  to  the  mother  and  father  equally. 

Particular  attention  is  directed  to  the  concluding 
language  of  the  foregoing,  where  the  decedent 
leaves  no  issue,  nor  husband  nor  wife,  the  lands, 
moneys,  and  mineral  interests  are  to  be  divided 
between  the  mother  and  father  equally. 

Frances  Pryor,  the  allottee  with  whose  estate  we 
are    here    primarily    concerned,    died    March     17, 

1910,  at  the  age  of  about  24  years,  apparently  in  or 
shortly  after  childbirth.  She  left  surviving  Antwine 
Pryor,  husband;  Julia  Pryor,  daughter;  Susie  Pryor, 
daughter;  and  an  infant  son  "Amos"  who  outlived 
his  mother  by  about  two  days  only.   On   May    1, 

1911,  this  Department  approved  a  recommendation 
from  the  Indian  Office  wherein  the  heirs  of  Fran- 
ces Pryor  were  stated  as:  Antwine  Pryor,  husband; 
Julia  Pryor,  daughter;  and  Susie  Pryor,  daughter. 
The  share  due  each  heir  so  found  was  not  specifi- 
cally set  up  but  evidently  this  was  understood  to 
be  a  one-third  interest  each  under  the  Compiled 
Laws  of  Oklahoma  for  1909,  section  8985.  Subse- 
quently the  attention  of  the  Indian  Office  became 
directed  to  the  fact  that  apparently  the  infant  son 
Amos  had  outlived  his  mother  and  if  so  this  would 
call  for  a  somewhat  different  distribution  of  this 


estate.  Thereupon  additional  information  was  ob- 
tained from  the  field,  including  affidavits  from 
Antwine  Pryor,  the  husband  of  Frances,  and  Rosa 
Red  Eagle,  the  midwife  attending  the  birth  of 
Amos.  These  are  to  the  effect  that  the  infant  son 
had  outlived  his  mother  about  two  days.  Accord- 
ingly, under  date  of  February  2,  1914,  the  Indian 
Office  directed  the  superintendent  of  the  Osage 
Agency  to  distribute  this  estate  to  Antwine  Pryor, 
husband,  5/9ths;  Julia  Pryor,  daughter  2/9ths;  and 
Susie  Pryor,  daughter,  2/9ths;  evidently  on  the 
theory  that  at  the  death  of  Amos  his  2/9ths  inter- 
est in  his  mother's  estate  under  the  law  went  to  his 
father,  Antwine. 

In  the  meantime,  that  is  between  the  finding  of 
the  heirs  by  this  Department  in  1911  and  the  sup- 
plemental instructions  issued  by  the  Indian  Office 
in  1914,  the  act  of  April  18,  1912  (37  Stat.  86), 
came  into  existence.  By  it  Congress  directed,  among 
other  things  (section  3) ,  that  the  property  of  de- 
ceased and  incompetent  members  of  the  Osage 
tribe,  in  probate  matters,  should  be  subject  to  the 
jurisdiction  of  the  county  courts  of  Oklahoma. 
This,  of  course,  has  rightly  been  construed  as  con- 
ferring jurisdiction  to  determine  the  heirs  of  de- 
ceased members  of  the  Osage  tribe  on  the  courts 
of  the  State.  On  August  7,  1914,  the  County  Court 
of  Osage  County  entered  its  order  in  the  matter  of 
the  estate  of  "Amos  Pryor,  not  allotted"  wherein 
it  was  found  that  Antwine  Pryor,  the  father,  was 
entitled  to  his  entire  estate.  This,  it  will  be  ob- 
served, is  in  harmony  with  the  construction  placed 
on  that  situation  by  the  Indian  Office. 

Julia  Pryor,  Osage  allottee  No.  571,  and  one  of 
the  above-named  daughters  of  Frances  Pryor,  died 
March  20,  1921,  at  the  age  of  about  14  years,  un- 
married and  without  issue.  On  May  3,  1923,  the 
County  Court  of  Osage  County,  Oklahoma,  in  the 
matter  of  her  estate  found  and  determined  that  her 
father,  Antwine  Pryor,  was  entitled  to  all  of  her 
original  allotment  as  a  member  of  the  Osage  tribe; 
all  of  certain  interests  inherited  by  Julia  from  one 
Tsa-pah-ke-ah,  Osage  allottee  No.  485  (relationship 
not  given)  but  as  to  the  one-third  interests  in  the 
lands,  moneys  and  mineral  rights  inherited  by 
Julia  from  her  mother,  Frances  Pryor,  these  were 
awarded  to  her  sister,  Susie,  rather  than  to  the 
father,  Antwine. 

On  February  16,  1927,  the  County  Court  of 
Osage  County,  Oklahoma,  handed  down  a  decree 
in  that  matter  of  the  estate  of  Frances  Pryor,  de- 
ceased (who  died  in  1910)  ,  which  decree  reads  in 
part: 

It  is  further  ordered  and  found  by  the  Court 
that  the  heirs  of  the  estate  of  Frances  Pryor, 
(An-to-op-py)  ,  Allottee  No.  570,  deceased,  are 
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hereby  found  and  declared  to  be:  Antwine 
Pryor,  husband,  an  undivided  one-third  in- 
terest; Edward  Pryor,  son,  an  undivided  two- 
ninths  interest;  Julia  Pryor,  daughter,  an  un- 
divided two-ninths  interest;  Susie  Pryor  West, 
daughter,  an  undivided  two-ninths  interest; 
and  that  since  the  death  of  Frances  Pryor 
(An-to-op-py) ,  Allottee  No.  570,  deceased; 
Julia  Pryor,  daughter  and  Edward  Pryor,  son, 
have  died,  during  their  minority,  and  that 
Susie  Pryor  West,  daughter  is  entitled  to  the 
interest  inherited  by  said  Julia  Pryor  and  said 
Edward  Pryor;  making  a  total  of  two-thirds 
interest  that  Susie  Pryor  West  is  entitled  to 
in  said  estate  of  said  Frances  Pryor,  (An-to-op- 
py),  Allottee  No.  570,  deceased,  her  mother; 
and  that  Antwine  Pryor,  husband  and  Susie 
Pryor  West,  daughter,  are  entitled  to  the  en- 
tire estate  belonging  to  Frances  Pryor  (An- 
to-op-py)  ,  Allottee  No.  570,  deceased,  in  the 
following  proportions,  to  wit:  Antwine  Pryor, 
husband,  an  undivided  one-third  interest  in 
said  estate  and  to  Susie  Pryor  West,  daughter, 
an  undivided  two-thirds  interest  in  said  estate, 
and  that  the  said  Antwine  Pryor  and  Susie 
Pryor  West  are  the  sole  heirs  of  all  the  prop- 
erty, real  and  personal  belonging  to  the  said 
Frances  Pryor  (An-to-op-py) ,  Allottee  No.  570, 
deceased. 

Whether  the  "Edward"  Pryor  referred  to  in  the 
foregoing  is  one  and  the  same  as  "Amos"  Pryor,  the 
deceased  infant  son  of  Frances  Pryor  hereinbefore 
referred  to  is  not  apparent.  Assumably  so,  as  else- 
where in  this  same  decree  it  is  recited  that  Edward 
died  when  about  two  weeks  of  age  and  that  Julia 
Pryor  died  at  the  age  of  about  14  years.  Lapse  of 
time,— 1910  to  1927,— may  account  for  minor  vari- 
ations in  this  respect,  which  variations  at  best,  are 
not  vital  to  the  issue  now  here.  Of  greater  import 
is  the  fact  that  the  County  Court  in  the  two  de- 
crees last  mentioned  awarded  the  interests  inher- 
ited by  Julia  and  Amos  (Edward)  from  their  de- 
ceased mother  to  the  surviving  sister,  Susie,  rather 
than  to  their  father,  Antwine  Pryor.  Doubtless  such 
action  by  the  County  Court  was  pursuant  to  that 
provision  of  the  Oklahoma  Code  which  reads: 

Seventh:  If  the  decedent  leave  several  chil- 
dren, or  one  child  and  the  issue  of  one  or  more 
children,  and  any  such  surviving  child  dies 
under  age,  and  not  having  been  married,  all 
the  estate  that  came  to  the  deceased  child  by 
inheritance  from  such  decedent,  descends  in 
equal  shares  to  the  other  children  of  the  same 
parent,   and    to   the   issue   of  any   such   other 


children  who  are  dead,  by  right  of  representa- 
tion. [Italics  supplied.] 

There  has  been  no  change  in  the  foregoing  stat- 
ute of  descent  by  the  State  legislation  during  the 
periods  of  time  with  which  we  are  here  concerned, 
the  same  provision  occurring  in  identic  terms  in 
the  Compiled  Laws  of  the  State  for  1909  as  section 
8985,  subdivision  7th;  Revised  Laws  of  1910,  sec- 
tion 8418,  subdivision  7th  and  Compiled  Statutes 
of  1921,  section  11301,  subdivision  7th. 

It  will  also  be  observed  that  the  latter  findings 
by  the  court  as  to  the  interests  inherited  by  Julia 
and  Edward  (Amos)  Pryor  from  their  mother, 
Frances,  are  not  in  harmony  with  the  findings  of 
the  same  court  on  August  7,  1914,  in  the  matter  of 
the  estate  of  "Amos  Pryor  not  allotted,"  wherein 
such  inherited  interests  were  awarded  to  the  father, 
Antwine,  rather  than  to  the  sister,  Susie. 

This  brings  forward  for  immediate  considera- 
tions the  difference  in  devolution  of  estates  as  called 
for  by  section  6  of  the  Osage  allotment  act  of  June 
28,  1906,  and  the  seventh  cannon  of  the  State  Code, 
both  supra,  it  being  again  recalled  that  under  the 
former  if  the  decedent,  adult  or  minor,  leaves  no 
issue  nor  husband  nor  wife,  his  Osage  property 
must  be  divided  equally  between  his  mother  and 
father,  while  under  the  latter,  if  a  minor,  all  of  the 
estate  that  came  to  such  minor  by  inheritance  from 
either  parent  descends  in  equal  shares  to  the  sur- 
viving children  of  the  same  parent  (brothers  and 
sisters)  and  to  the  issue  of  any  deceased  brother  or 
sister  by  right  of  representation.  In  other  words, 
under  given  circumstances,  the  Federal  statutes 
cast  descent  on  the  parents  equally  while  under 
the  State  law  it  is  cast  on  brothers  and  sisters  and 
the  issue  of  any  deceased  brothers  or  sisters  by 
right  or  representation.  The  question  at  hand, 
therefore,  is  whether  the  courts  of  the  State  are 
properly  applying  the  law  in  the  descent  of  these 
Osage  estates  or  are  overlooking  the  direction  of 
Congress  in  the  matter. 

In  my  opinion  there  is  no  conflict  between  this 
action  of  the  State  courts  and  the  Federal  statute, 
nor  has  the  latter  been  overlooked  or  ignored.  The 
Federal  statute  deals  with  the  estate  of  a  deceased 
member  of  the  tribe,  and  by  the  exception  which 
gives  rise  to  the  question  submitted  in  case  of  the 
contingency  specified,  operates  upon  such  estate 
and  passes  it  to  the  father  and  mother  in  equal 
shares.  The  State  statute  which  fixes  the  succession 
in  the  brothers  and  sisters  of  deceased  unmarried 
minors  does  not  deal  with  the  estate  of  such  minor 
but  concerns  the  original  estate  of  the  deceased 
ancestor.  The  estate  which  vests  in  the  minor  issue 
of  such  decedent  is  in  its  nature  conditional  in 
that  if  such  issue  dies  during  minority  and  unraar- 


November  19,  1928 


Opinions  of  the  Solicitor 


207 


ried,  the  course  of  its  devolution  is  continued  from 
the  ancestor  and  not  commenced  anew  with  the 
death  of  the  unmarried  infant.  This  is  the  condi- 
tion upon  which  the  infant  receives  the  inheritance 
and  the  State  statute  which  annexes  the  condition 
is  not  in  conflict  with  the  exception  in  the  Federal 
statute.  This  condition  fails  with  the  marriage  or 
attainment  of  majority  of  the  infant,  and  the  es- 
tate inherited  from  the  parents  then  passes  in  the 
ordinary  course,  in  which  case  if  the  conditions  are 
present  which  bring  its  devolution  within  the  terms 
of  the  excepting  clause  of  the  Federal  statute,  it 
would  be  governed  by  them. 

E.  O.  Patterson, 

Solicitor. 
Approved:  June  19,  1928. 
John  H.  Edwards,  Assistant  Secretary. 

Segregated  Coal  and  Asphalt  Lands 


M-24735 


November   19,   1928. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

In  connection  with  an  application  by  the  Frank- 
lin County  Coal  Company,  of  Chicago,  Illinois, 
for  an  option  or  preferential  right  to  purchase  the 
mineral  deposits  underlying  certain  areas  in  the 
segregated  coal  and  asphalt  lands  of  the  Choctaw- 
Chickasaw  Nation,  Oklahoma,  you  have  requested 
further  consideration  of  an  opinion  by  me  dated 
January  15,  1927  (M-21310)  in  which  it  was  held, 
briefly,  that  where  such  deposits  had  repeatedly 
been  offered  at  public  sale  without  bids  therefor 
being  received,  sales  could  be  effected  at  not  less 
than  the  appraised  price,  without  further  adver- 
tising. 

A  brief  recourse  to  the  legislative  history  of  this 
matter  will  prove  helpful  to  a  better  understand- 
ing of  the  situation  now  here.  Pursuant  to  earlier 
treaties,  unnecessary  to  extensively  consider  at  this 
time,  a  rather  large  area  in  the  former  Indian 
Territory  was  patterned  in  fee  by  the  United  States 
to  the  Choctaw  Nation  under  date  of  March  23, 
1842.  Later,  by  agreement,  the  Chickasaw  tribe  was 
incorporated  in  or  became  consolidated  with  the 
Choctaws:  (11  Stat.  513).  Under  the  Atoka  agree- 
ment with  these  two  tribes,  found  in  section  29  of 
the  act  of  June  28,  1898  (30  Stat.  505) ,  as  modified 
by  supplemental  agreement  ratified  by  the  act  of 
July  1,  1902  (32  Stat.  601)  the  lands  previously 
patented  to  the  Choctaw  Nation  were  allotted  in 
severalty  in   specific  areas  to  individual   members 


of  both  tribes  and  the  Secretary  of  the  Interior  was 
authorized  to  withhold  from  allotment  or  "segre- 
gate" for  the  common  tribal  benefit  not  to  exceed 
500,000  acres  valuable  chiefly  for  the  coal  and  as- 
phalt deposits  therein.  Pursuant  to  this  authority, 
in  round  numbers,  some  450,000  acres  were  so  se- 
gregated or  reserved  and  thereafter  became  known 
as  the  segregated  Choctaw  and  Chickasaw  coal  and 
asphalt  lands.  Under  the  agreement  of  1898,  supra, 
and  other  appropriate  statutory  authority,  long- 
term  mineral  leases  had  been  executed  covering 
some  100,000  acres  of  these  segregated  lands,  under 
which  leases  stipulated  royalties  were  payable  for 
the  benefit  of  the  consolidated  tribal  membership. 
The  Indians,  however,  being  desirous  of  seeing 
these  tribal  assets  more  quickly  reduced  to  cash 
expressly  stipulated  in  their  supplemental  agree- 
ment of  1902  (sections  56  et  seq.)  that  all  of  these 
segregated  lands,  both  leased  and  unleased,  should 
be  sold  within  three  years  from  date  of  ratification 
of  that  allotment;  that  is  prior  to  July  1,  1905.  Be- 
fore the  later  date  transpired,  however,  Congress 
directed  that  the  leased  lands  be  withheld  from 
sale,  thus  leaving  the  unleased  areas  only  to  be  dis- 
posed of:  act  of  April  21,  1904  (33  Stat.  209) .  Dur- 
ing the  year  1905,  an  effort  was  made  to  dispose 
of  the  unleased  areas  but  all  bids  therefor  were  re- 
jected by  the  Secretary  of  the  Interior  as  being  too 
low.  By  the  act  of  April  26,  1906  (34  Stat.  142), 
Congress  further  directed  that  all  of  these  segre- 
gated lands,  both  leased  and  unleased,  be  with- 
held from  sale  until  the  existing  leases  expired 
(about  1932)  or  "until  otherwise  provided  by  law." 
Matters  stood  thus,  legislatively,  until  1912,  when 
by  act  of  February  19  of  that  year  (37  Stat.  67)  , 
the  Secretary  of  the  Interior  was  authorized  to 
appraise  and  sell  the  surface  of  these  segregated 
lands,  both  leased  and  unleased,  giving  to  the 
lessees  preferential  rights  to  purchase  at  the  ap- 
praised value  such  parts  of  the  surface  as  might 
be  required  for  future  operating  purposes.  In  the 
aggregate,  however,  the  underlying  mineral  de- 
posits were  of  far  more  value  than  the  surface, 
hence  the  Indians  were  still  not  satisfied  with  this 
disposition  of  the  matter  but  continued  to  urge  an 
early  disposal  of  the  underlying  mineral  deposits 
in  accordance  with  the  understandings  had  in  their 
earlier  agreements  of  1898  and  1902,  supra.  Bills 
with  this  end  in  view  were  introduced  in  several 
successive  sessions  of  the  Congress  but  failed  of 
enactment.  Finally  the  act  of  February  8,  1918  (40 
Stat.  433)  came  into  existence.  By  section  1  of  that 
act,  the  Secretary  of  the  Interior  was  directed  to 
appraise  and  sell  these  mineral  deposits  on  or 
within  both  the  leased  and  the  unleased  areas. 
Sections  2  and  3  of  that  act  being  of  considerable 
materiality  here  are  reproduced  below. 
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Sec.  2.  That  the  sale  of  such  deposits  shall 
be  thoroughly  advertised,  and  shall  not  later 
than  six  months  from  the  final  appraisement 
be  offered  for  sale  to  the  highest  bidder  at 
public  auction  in  tracts  to  conform  with  such 
appraisement  at  not  less  than  the  appraised 
value  so  fixed,  except  that  isolated  tracts  of  less 
than  nine  hundred  and  sixty  acres  may  be  sold 
separately  under  like  provisions:  Provided, 
That  twenty  per  centum  of  the  purchase  price 
shall  be  paid  in  cash,  and  the  remainder  shall 
be  paid  in  four  equal  annual  payments  from 
the  date  of  the  sale,  and  all  deferred  payments 
on  all  deposits  sold  under  the  provisions  of 
this  Act  shall  bear  interest  at  the  rate  of  five 
per  centum  per  annum,  and  shall  mature  and 
become  due  before  the  expiration  of  four  years 
after  the  date  of  such  sale. 

Sec.  3.  That  immediately  after  the  expira- 
tion of  one  year  after  the  coal  and  asphalt 
deposits  shall  have  been  offered  for  sale,  or 
forfeited  for  nonpayment  under  the  terms  of 
the  sale,  the  Secretary  of  the  Interior,  under 
rules  and  regulations  to  be  prescribed  by  him, 
shall  readvertise  and  cause  to  be  sold  to  the 
highest  bidder  at  public  auction,  in  tracts  to 
conform  to  the  descriptions  of  the  legal  sub- 
divisions heretofore  designated  by  the  Secre- 
tary of  the  Interior,  and  at  not  less  than  said 
appraised  value,  retaining  the  right  to  reject 
any  or  all  bids,  all  coal  and  asphalt  deposits 
remaining  unsold  and  all  coal  and  asphalt 
deposits  forfeited  by  reason  of  such  nonpay- 
ment of  any  part  of  the  purchase  price:  Pro- 
vided, That  at  the  expiration  of  six  months 
thereafter  the  Secretary  of  the  Interior  may 
again  readvertise  and  offer  the  same  for  final 
sale  to  the  highest  bidder  at  public  auction, 
upon  such  terms  as  he  may  prescribe  and  at 
such  valuation,  independent  of  the  appraised 
value,  as  he  may  fix. 

Section  6  of  the  statute  contains  the  usual  au- 
thority for  the  Secretary  of  the  Interior  to  pre- 
scribe such  rules  and  regulations  as  may  be  neces- 
sary to  carry  out  the  provisions  of  the  law  and 
other  features  of  the  statute  deal  with  preference 
rights  of  lessees  to  purchase,  etc.,  matters  with 
which  we  are  not  now  primarily  concerned.  It  will 
be  observed,  however,  that  the  foregoing  legislation 
contemplated  three  separate  and  distinct  offerings 
of  these  deposits,  at  public  auction,  after  advertise- 
ment, the  first  of  which  was  to  be  had  within  six 
months  after  completion  of  the  appraisement;  the 
second  at  the  expiration  of  one  year  after  the  first 
offering;  and  the  third,  which  was  to  be  the  final 
sale,  six  months  after  the  second  offering.  Prior  to 


each  sale  pursuant  to  the  foregoing  these  mineral 
deposits  were  widely  advertised.  At  the  first  sale, 
held  in  December,  1918,  some  54  tracts  only  were 
disposed  of;  at  the  second  offering,  in  November, 
1919,  but  7  tracts  were  sold;  and  in  June,  1920,  at 
the  third  offering,  33  tracts  were  sold.  These  three 
sales  aggregated  94  tracts,  covering  61,822.54  acres, 
leaving  undisposed  of  some  379,284  acres  with  an 
appraised  value  slightly  in  excess  of  ten  million 
dollars. 

By  the  act  of  February  22,  1921  (41  Stat. 
1 107)  ,  the  Secretary  of  the  Interior  was  author- 
ized to  reappraise  and  sell  the  remainder  of 
the  segregated  coal  and  asphalt  deposits  in  the 
Choctaw  and  Chickasaw  Nations  in  the  State 
of  Oklahoma,  under  rules  and  regulations  to 
be  prescribed  by  him  in  accordance  with  the 
Act  of  February  8,  1918  (United  States  Stat- 
utes at  Large,  40,  page  433)  ,  as  to  terms  and 
conditions  of  payment;  and  the  unexpended 
balance  appropriated  by  said  Act  of  February 
8,  1918,  is  hereby  authorized  to  be  appro- 
priated out  of  the  Choctaw  and  Chickasaw 
tribal  funds  for  this  purpose.  [Italics  supplied.] 

Under  this  latter  legislation  the  original  ap- 
praised value  of  these  deposits  was  reduced  some- 
what,—approximately  15  per  cent,— and  such  de- 
posits were  again  offered  for  sale  at  public  auction 
after  extensive  advertisement.  Only  four  tracts 
were  sold,  however,  covering  3006.81  acres,  having 
an  aggregate  appraised  value  of  |80,895.84.  Large 
areas  still  remained  undisposed  of  and  in  the  lat- 
ter part  of  1926,  offers  were  received  from  prospec- 
tive purchasers  seeking  to  acquire  one  or  two  indi- 
vidual tracts  at  the  appraised  value.  My  prior  re- 
view of  this  situation  under  date  of  January  15, 
1927,  concluded  with  the  following  statement: 

Under  the  circumstances  hereinabove  set 
forth,  I  am  of  the  opinion  that  the  require- 
ments of  the  statute  that  these  mineral  de- 
posits be  advertised  and  offered  for  sale  at 
public  auction  have  been  complied  with  and 
hence  I  see  no  legal  reason  why  the  bids  now 
here  may  not  be  accepted. 

Subsequent  to  that  holding,  bids  from  purchas- 
ers to  buy  three  separate  tracts  at  the  appraised 
price,  aggregating  2,856.56  acres,  valued  at  $60,- 
487.85,  were  accepted.  When  we  come  to  consider 
whether  the  Secretary  of  the  Interior  was  and  is 
warranted  in  accepting  bids  of  this  character  with- 
out further  advertisement  we  are  confronted  with 
the  fact  that  these  unsold  deposits  had  been  re- 
peatedly advertised  for  sale  at  stated  intervals,  and 
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the  further  fact  that  the  act  of  February  8,  1918, 
clearly  contemplated  that  these  deposits  would  be 
disposed  of  at  the  earliest  practicable  date.  Cer- 
tainly it  can  not  be  said  that  the  Secretary  failed 
to  comply  with  the  statute  in  this  respect,  and  as 
above  shown  even  after  passage  of  the  act  of  Feb- 
ruary 22,  1921,  the  unsold  deposits  were  again 
widely  advertised  without  substantial  results  being 
obtained.  Concededly  the  language  of  the  act  of 
February  22,  1921,  supra,  is  not  as  clear  or  as  spe- 
cific as  might  be  desired,  particularly  with  respect 
to  the  matter  of  further  advertisement,  but  assur- 
edly that  legislation  did  authorize  the  Secretary  of 
the  Interior  to  reappraise  and  sell  the  remainder  of 
these  mineral  deposits  under  such  rules  and  regula- 
tions as  he  might  prescribe  in  accordance  with  the 
act  of  February  8,  1918,  "as  to  terms  and  conditions 
of  payment."  It  may  reasonably  be  argued  that  the 
only  limitation  thus  placed  on  the  authority  of  the 
Secretary  of  the  Interior  in  the  premises  runs  to  the 
terms  and  conditions  of  sale  that  is,  these  he  could 
not  vary,  being  20  percent  down  and  the  remainder 
in  four  equal  installments  as  called  for  bv  the 
earlier  act.  As  to  all  other  details,  however,  the 
Secretary  was  free  to  use  his  own  discretion  and 
dispose  of  these  deposits  under  such  rules  and  regu- 
lations as  he  might  prescribe.  That  was  my  prior 
view  of  this  situation  and  I  am  not  now  convinced 
but  that  such  view  may  be  entirely  sound.  This 
does  not  mean  to  say,  of  course,  that  the  Secretary 
could  not  resort  to  further  advertising  if  and  when 
he  saw  fit  so  to  do,  and  as  a  matter  of  fact,  as  above 
shown,  the  fourth  offering  of  these  deposits  after 
extensive  advertisement  produced  no  substantial 
results. 

It  can  be  contended,  of  course,  and  not  without 
at  least  some  force  that  the  Secretary  is  limited  by 
the  act  of  February  22,  1921,  to  a  sale  of  these 
deposits  only  upon  a  compliance  with  all  of 
the  conditions  or  requirements  of  the  earlier  act 
of  1918,  and  hence  that  no  sales  were  to  be  effected 
without  further  advertisement.  While  I  am  not 
convinced  that  this  is  the  true  view  of  this  situa- 
tion yet  the  property  rights  here  involved  are  large, 
meaning  much  both  to  the  Indians  and  to  the  pur- 
chasers, particularly  that  the  title  acquired  by  the 
latter  should  be  unquestioned.  Under  these  cir- 
cumstances it  may  be  advisable  to  place  the  matter 
before  Congress  for  such  further  legislation  as  may 
be  necessary  to  remove  any  vista  of  doubt  about 
your  authority  in  the  premses. 

While  it  may  have  no  direct  bearing  on  the 
question  now  here,  yet  the  Choctaw  and  Chicka- 
saw Nations  have  recently  filed  suit  against  the 
United  States  in  the  Court  of  Claims  (No.  620  J.) 
for  something  over  eight  million  dollars  arising 
out  of  the  failure  on  the  part  of  the  Government 


to  more  promptly  dispose  of  these  coal  and  as- 
phalt deposits  in  accordance  with  the  earlier  agree- 
ments with  these  tribes  as  hereinabove  referred  to. 
As  to  the  request  of  the  Franklin  County  Coal 
Company  now  here,  it  may  be  said  that  this  does 
not  involve  or  contemplate  an  actual  sale  at  this 
time,  but— quoting  in  part  from  the  company's 
application— is: 

an  option  of  one  year  on  the  coal  and  asphalt 
deposits  underlying  tracts  15  and  16  of  the 
unleased,  segregated  area  of  the  Choctaw- 
Chickasaw  Nations  in  the  Howe-Poteau  Dis- 
trict for  the  purpose  of  prospecting  for  coal 
upon  the  condition  that  the  Franklin  County 
Coal  Company,  its  successors  and  assigns 
*  *  *,  be  entitled  to  purchase  said  above- 
described  coal  tracts  15  and  16,  or  either  of 
them,  at  any  time  within  the  period  of  this 
option,  at  $42.50  per  acre,  amounting  to 
),800  for  tract   15  and  $39,705  for  tract  16. 


Under  the  foregoing  the  right  to  purchase  would 
rest  wholly  in  the  discretion  of  the  option  holder; 
that  is,  the  company  would  have  a  full  and  per- 
fect right  not  to  buy,  if  it  elected  so  to  do,  after 
investigation.  While  there  should  be  no  valid  ob- 
jection to  permitting  the  Franklin  County  Coal 
Company,  or  any  other  prospective  purchaser,  to 
make  such  examinations  of  these  tracts  as  they 
might  desire,  yet  this  is  an  entirely  different  mat- 
ter from  granting  to  that  company  or  any  other  ap- 
plicant an  exclusive  option  to  purchase  at  a  stated 
price.  In  effect,  this  amounts  to  a  preferential  right 
to  purchase,  good  for  the  period  stated  in  the  op- 
tion, during  which  these  tracts  necessarily  would 
be  withdrawn  from  the  market,  thereby  losing 
other  possible  opportunities  to  sell;  all  without 
any  definite  assurance  that  the  option  holder  would 
eventually  buy.  I  find  nothing  in  existing  law  war- 
ranting such  a  procedure.  In  fact,  the  regulations 
promulgated  for  the  disposal  of  these  deposits  ex- 
pressly state  that  no  preferential  right  to  purchase 
shall  be  given  any  person,  firm,  or  corporation  ex- 
cept the  State  of  Oklahoma  and  the  lessees  of  these 
deposits,  whose  preferential  rights  to  acquire  lim- 
ited areas  were  provided  for  in  sections  4  and  5  of 
the  act  of  February  8,  1918,  supra.  These  preferen- 
tial-right holders,  having  been  specifically  men- 
tioned in  the  statute,  doubtless  it  was  contemplated 
that  those  and  those  only  would  be  granted  any 
preferential  rights. 

E.  O.  Patterson, 

Solicitor. 
Approved:  November  19,  1928. 
John  H.  Edwards,  Assistant  Secretary. 
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Indian  Lands — Osage  Indian  Lands — Trust  Funds — 
Secretary  of  the  Interior 

Funds  inherited  by  an  unenrolled  member  of  the  Osage 
Tribe,  born  subsequent  to  July  1,  1907,  from  the  estate  of 
an  enrolled  member  of  that  Tribe  not  having  a  certificate 
of  competency,  do  not  lose  their  restricted  or  trust  charac- 
ter but  continue  under  the  supervision  and  control  of  the 
Secretary  of  the  Interior  subject  to  expenditure  as  provided 
by  existing  law. 

Indian  Lands — Osace  Indian  Lands — Trust  Funds — 

Claims — Discretionary  Authority  of  Secretory  of  the 

Interior 

Authority  is  conferred  upon  the  Secretary  of  the  Interior 
by  section  6  of  the  act  of  February  27,  1925,  to  pay  from  the 
funds  of  a  member  of  the  Osage  Tribe  not  having  a  certifi- 
cate of  competency,  a  claim  incurred  by  such  member  or 
by  his  heir  by  reason  of  unlawful  acts  of  carelessness  or  neg- 
ligence, but  that  authority  is  discretionary  and  payment  of 
the  claim  is  a  matter  resting  in  the  sound  judgment  of  that 
officer. 

Finney,  Solicitor: 

My  opinion  has  been  requested  as  to  the  author- 
ity of  the  Secretary  of  the  Interior  to  pay  or  cause 
to  be  paid  from  funds  inherited  by  Anna  St.  John 
from  her  father,  Pierce  St.  John,  a  deceased  mem- 
ber of  the  Osage  tribe  of  Indians,  a  claim  founded 
upon  a  judgment  of  the  District  Court  of  Osage 
County,  Oklahoma,  in  favor  of  one  Florence  Ivers 
in  the  amount  of  $6,000.  This  requires  a  consider- 
ation of  whether  the  funds  so  inherited  are  subject 
to  the  supervision  of  the  Secretary  of  the  Interior 
and  if  so  whether  Congress  has  conferred  upon  the 
Secretary  authority  to  pay  therefrom  a  claim  of  the 
nature  involved.  Any  discussion  of  these  questions 
may  well  be  prefaced  by  a  brief  statement  of  the 
legislative  policy  of  Congress  with  respect  to  the 
Osages  and  their  property. 

The  act  of  June  28,  1906  (34  Stat.  539)  directed 
the  preparation  of  a  final  roll  of  the  Osage  In- 
dians among  whom  the  tribal  lands  and  funds  were 
to  be  divided  per  capta.  By  the  terms  of  that  act 
children  born  since  July  1,  1907,  were  excluded 
from  participating  in  such  distribution  in  their 
own  right.  The  oil,  gas,  and  other  minerals  under- 
lying Osage  lands  from  which  most  of  the  tremen- 
dous wealth  of  these  Indians  is  derived  was  to  re- 
main the  common  property  of  the  tribe,  the  in- 
come from  which  was  to  be  distributed  quarterly 
per  capita  to  the  enrolled  members,  the  shares  of 
deceased  members  to  be  paid  to  their  heirs.  Pro- 
vision was  made  for  the  issuance  of  certificates  of 


competency,  the  general  effect  of  which  was  to  re- 
move the  members  from  the  supervision  and  con- 
trol of  the  Government.  Later  legislation  as  found 
in  the  act  of  March  3,  1921  (41  Stat.  1249)  as 
amended  by  the  act  of  February  27,  1925  (43  Stat. 
1008)  directeci  a  different  disposition  of  the  in- 
come of  these  Indians  particularly  as  to  minors  and 
adults  not  having  certificates  of  competency.  The 
payments  to  be  made  to  the  Indians  were  limited 
to  specified  amounts  payable  quarterly  which  were 
deemed  by  Congress  as  sufficient  to  meet  the  cur- 
rent needs  of  the  members.  The  balance  of  the  in- 
come due  each  member,  commonly  referred  to  as 
the  "surplus,"  was  to  remain  under  the  supervi- 
sion and  control  of  the  Secretary  of  the  Interior  as 
a  restricted  or  trust  fund,  to  be  expended  under 
the  Secretary's  direction  as  provided  in  the  statute. 
With  these  preliminary  observations  we  turn  to  a 
consideration  of  the  status  of  the  funds  inherited 
by  Anna  St.  John  from  her  deceased  ancestor. 

The  ancestor,  Pierce  St.  John,  was  a  full-blood 
Osage  allottee  not  having  a  certificate  of  compe- 
tency. He  died  leaving  an  estate  of  considerable 
value  including  some  S43.000  surplus  funds  in  the 
hands  of  the  superintendent  of  the  Osage  Indian 
Agency  and  1  17/21  shares  in  the  Osage  tribal  in- 
come. The  heir,  Anna  St.  John,  who  it  appears  will 
be  entitled  to  a  one-sixth  interest  in  the  decedent's 
estate  was  born  since  July  1,  1907,  the  date  fixed  for 
the  closing  of  the  tribal  roll  and  under  the  terms 
of  the  act  of  1906,  was  excluded  from  participating 
in  the  tribal  income  in  her  own  right.  Some  ques- 
tion was  at  one  time  raised  as  to  whether  Indians 
such  as  she,  who  names  do  not  appear  upon  the 
final  Osage  roll,  but  who  had  come  into  the  pos- 
session of  shares  of  deceased  enrolled  members, 
were  entitled  to  the  benfit  of  the  laws  enacted  by 
Congress  relating  to  the  Osages  and  ther  property 
(Solicitor's  opinions  of  January  4,  1922,  M-4017, 
and  September  30,  1922,  D-46929)  .  However,  no 
extended  discussion  of  this  question  is  necessary 
in  view  of  the  recent  act  of  Congress  approved 
March  2,  1929  (45  Stat.  1478),  section  5  of  which 
declares— 

The  restrictions  concerning  lands  and  funds 
of  allotted  Osage  Indians,  as  provided  in  this 
Act  and  all  prior  Acts  now  in  force,  shall  apply 
to  unallotted  Osage  Indians  born  since  July  1, 
1907,  or  after  the  passage  of  this  Act,  and  to 
their  heirs  of  Osage  Indian  blood. 

Under  this  express  direction,  it  is  clear  that  such 
funds  as  may  be  inherited  by  Anna  St.  John  from 
her  deceased  parent  do  not  lose  their  restricted 
or  trust  character  but  continue  under  the  supervi- 
sion and  control  of  the  Secretary  of  the  Interor  sub- 
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ject  to  expenditure  as  provided  by  existing  law. 

The  authority  of  the  Secretary  to  pay  the  Ivers 
judgment  from  such  funds  is  equally  clear,  such 
authority  being  expressly  conferred  by  section  6  of 
the  act  of  February  27,  1925,  supra,  reading  in  part 
as  follows: 

*  *  *  In  addition  to  the  payment  of  funds 
heretofore  authorized,  the  Secretary  of  the  In- 
terior is  hereby  authorized  in  his  discreton  to 
pay,  out  of  the  funds  of  a  member  of  the 
Osage  Tribe  not  having  a  certificate  of  com- 
petency, any  indebtedness  heretofore  or  here- 
after incurred  by  such  member  by  reason  of 
his  unlawful  acts  of  carelessness  or  negligence. 

The  suit  which  resulted  in  the  judgment  in  ques- 
tion was  founded  upon  a  claim  for  damages  for 
personal  injuries  suffered  by  the  plaintiff  in  an 
automobile  collision  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant.  Judgment  of  the 
district  court  against  Anna  St.  John  was  affirmed 
by  the  Supreme  Court  of  Oklahoma  on  appeal 
(St.  John  v.  Ivers  255  Pac.  706),  the  court  hold- 
ing that  there  was  "evidence  reasonably  tending  to 
establish  negligence  on  the  part  of  Anna  St.  John, 
in  the  operation  of  the  car  at  the  time  of  the  acci- 
dent." The  indebtedness  created  by  this  judgment 
thus  clearly  falls  within  the  authority  of  the  stat- 
ute in  that  it  is  an  indebtedness  incurred  by  a 
member  of  the  Osage  tribe  "by  reason  of  his  unlaw- 
ful acts  of  carelessness  or  negligence." 

Presented  with  the  record,  however,  is  a  memo- 
randum prepared  by  the  Osage  tribal  attorney 
wherein  he  expresses  some  doubt  as  to  whether 
section  6  of  the  act  of  1925,  as  reproduced  above,  is 
sufficiently  broad  to  repeal  by  implication  secton  7 
of  the  act  of  April  18,  1912  (37  Stat.  86)  by  which 
the  restricted  lands  and  funds  of  members  of  the 
Osage  tribe  were  protected  against  claims  arising 
prior  to  the  issuance  of  a  certificate  of  competency, 
inheritance,  or  removal  of  restrictions.  It  is,  of 
course,  well  settled  that  repeals  by  implicaton  are 
not  favored,  but  it  is  likewise  well  settled  that  a 
later  statute  repeals  a  former  one  where  clearly 
inconsistent  with  the  earlier  enactment  (United 
States  v.  Tynen,  11  Wall.  88;  United  States  v. 
Yuginovich,  256  U.  S.  450,  463) .  In  so  far  as  the 
authority  of  the  Secretary  of  the  Interior  is  con- 
cerned it  would  thus  matter  little  whether  the  two 
statutes  conflict  or  not,  as  the  later  law  by  which 
the  authority  is  conferred  would  prevail  as  the  last 
expression  of  the  legislative  will. 

The  matter  of  paying  the  claim  of  Florence 
Ivers,  which  does  not  appear  as  yet  to  have  been 
filed  with  the  department,  involves  a  question  of  ad- 
ministrative policy  upon  which  I  express  no  opin- 


ion other  than  to  point  out  that  the  statute  is  not 
mandatory.  The  authority  conferred  is  discretion- 
ary and  payment  of  the  claim  if  and  when  filed  is 
a  matter  resting  in  the  sound  judgment  of  the  Sec- 
retary. 

Approved: 

John  H.  Edwards,  Assistant  Secretary. 


Arizona  Eastern  Railroad  Company 


52  L.D.  594 
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Indian  Lands — Right,  of  Way — Railroad  Lands — 
"Coolidce  Dam" — Secretary  of  the  Interior — Statutes 
The  broad  authority  conferred  upon  the  Secretary  of  the 
Interior  by  section  5  of  the  act  of  June  7,  1924,  to  perform 
any  and  all  acts  and  to  make  such  rules  and  regulations  as 
may  be  necessary  in  connection  with  the  construction  of  the 
Coolidge  Dam,  does  not  warrant  the  waiver  of  the  statutory 
limitation  fixed  by  Congress  in  the  earlier  statutes  relating 
to  rights  of  way  for  railroad  purposes  through  Indian  reser- 
vations. 

Finney,  Solicitor: 

In  connection  with  an  enforced  relocation  of  the 
right  of  way  of  the  Arizona  Eastern  Railroad  Com- 
pany, a  subsidiary  of  the  Southern  Pacific  System, 
through  part  of  the  San  Carlos  Indian  Reservation, 
Arizona,  you  [Secretary  of  the  Interior]  have  re- 
quested my  opinion  as  to  whether  the  railroad 
company  may  be  permitted  to  exceed  the  limits  of 
widths  for  such  a  right  of  way  fixed  by  the  act  of 
March  2,   1899    (30  Stat.  990) ,  as  amended. 

Briefly  the  facts  at  hand  are:  The  Gila  Valley, 
Globe  and  Northern  Railroad  Company,  predeces- 
sor in  interest  to  the  Arizona  Eastern,  obtained  a 
right  of  way  through  the  San  Carlos  Indian  Reser- 
vation, pursuant  to  the  special  act  of  February  18, 
1895  (28  Stat.  665),  the  statutory  limitations  for 
such  right  of  way  being  not  to  exceed  50  feet  on 
either  side  of  the  center  line  of  the  road  and  not  to 
exceed  200  feet  in  width  by  3000  in  length  for  sta- 
tion grounds.  By  the  subsequent  act  of  January  13, 
1898  (30  Stat.  227),  the  time  for  completing  con- 
struction of  this  road  was  extended  to  February  18, 
1900. 

In  1906  the  company  which  evidently  had  then 
become  the  Arizona  Eastern,  filed  application  for 
a  right  of  way  through  this  reservation  under  the 
act  of  March  2,  1899,  supra,  which  application  was 
approved  by  this  department  on  April  13,  1906.  No 
construction  appears  to  have  been  had  under  this 
application,  however,  within  the  period  prescribed 
by  section  4  of  the  act  of  1899,  and  on  August  3, 
1909,  the  company  filed  a  new  application  for  a 
right  of  way  through  this  Indian  reservation,  in- 
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eluding  the  so-called  San  Carlos  Reservoir  site  (40 
L.D.  470).  After  extended  investigations  and  hear- 
ings the  latter  application  was  denied  by  this  de- 
partment under  date  of  February  17,  1912,  without 
prejudice  to  the  company  filing  an  amended  appli- 
cation "at  such  an  elevation  as  will  avoid  interfer- 
ence with  the  reservoir  site"  (40  L.D.  472) .  Appar- 
ently the  company  failed  to  avail  itself  of  this 
privilege  as  no  record  of  a  renewal  of  this  applica- 
tion is  at  hand.  The  company  continued,  however, 
to  operate  its  line  through  this  reservation  con- 
structed under  the  earlier  act  of  February  18,  1895. 
Earnest  efforts  made  with  a  view  to  utilizing  the 
reservoir  site  at  this  point  culminated  in  the  act  of 
June  7,  1924  (43  Stat.  475),  which  authorized  the 
Secretary  of  the  Interior,  through  the  Indian  Serv- 
ice, to  construct  a  dam  across  the  canyon  of  the 
Gila  River  near  San  Carlos,  Arizona,  at  a  limit  of 
cost  of  $5,500,000,  which  dam  by  the  subsequent 
act  of  March  3,  1925  (43  Stat.  1152),  was  desig- 
nated "The  Coolidge  Dam."  Section  5  of  the  act  of 
June  7,  1924,  reads: 

The  Secretary  of  the  Interior  is  hereby  au- 
thorized to  perform  any  and  all  acts  and  to 
make  such  rules  and  regulations  as  may  be  nec- 
essary and  proper  for  the  purpose  of  carrying 
the  provisions  of  this  Act  into  full  force  and 
effect;  and  the  money  hereby  authorized  to  be 
appropriated  shall  be  available  for  the  acquir- 
ing of  necessary  right  of  way  by  purchase  or 
judicial  proceedings  and  for  other  purposes 
necessary  in  successfully  prosecuting  the  work 
to  complete  the  project. 

The  dam  authorized  by  the  statutes  last  referred 
to  has  been  completed.  It  has  a  spillway  elevation 
of  some  200  feet  above  the  stream  bed  and  the 
resultant  area  within  the  contour  level  of  this  res- 
ervoir is  around  21,500  acres.  During  the  prelim- 
inary stages  of  the  work  it  was  realized  that  a  dam 
of  this  height  would  flood  some  14  miles  of  the 
roadbed  of  the  Arizona  Eastern,  formerly  the  Gila 
Valley,  Globe  and  Northern  Railroad  Company. 
Accordingly,  negotiations  were  begun  wth  a  view 
to  having  the  railroad  company  remove  its  tracks 
and  other  facilities  from  the  area  to  be  flooded. 
April  15,  1926,  a  contract  was  entered  into  by  and 
between  the  then  Secretary  of  the  Interior  and  the 
Southern  Pacific  Company  wherein  it  was  agreed, 
among  other  things: 

1.  The  railroad  shall  release  to  the  United 
States  that  part  of  its  present  right  of  way  of 
its  Arizona  eastern  branch  and  its  rights  to 
its  station  and  yard  grounds  and  any  and  all 
other  rights  which  it  may  have  within  the  site 


of  the  so-called  Coolidge  Reservoir,  which  is 
to  be  constructed  under  the  aforementioned 
act  of  Congress  on  the  Gila  River  in  Arizona. 
2.  The  United  States  shall  provide  the  rail- 
road, free  of  cost  an  adequate  and  complete 
right  of  way  for  its  road  as  it  shall  be  relocated 
around  said  reservoir  site,  and  shall  also  pro- 
vide adequate  and  complete  station  and  yard 
grounds  for  said  relocated  line,  all  as  the  Sec- 
retary of  the  Interior  may  be  authorized  to  do 
by  existing  law  and  in  conformity  with  the 
rules,  regulations,  and  practices  thereunder. 

March  22,  1928,  this  department  approved  a  map 
filed  by  the  Arizona  Eastern  Railroad  Company 
showing  location  of  that  part  of  its  right  of  way 
through  this  Indian  reservation  in  lieu  of  the  one 
surrendered  and  released  pursuant  to  the  forego- 
ing agreement.  This  application  was  filed  under 
the  act  of  March  2,  1899,  as  amended,  and  the  act 
of  June  7,  1924,  supra.  In  submitting  a  schedule 
executed  by  a  representative  of  the  railroad  com- 
pany and  the  superintendent  in  charge  of  the  San 
Carlos  Indian  Agency  showing  the  area  covered  by 
the  new  location  of  the  railroad,  the  Indian  Office 
points  out  that  the  maximum  width  for  a  right  of 
way  prescribed  by  the  act  of  March  2,  1899,  as 
amended,  has  been  exceeded  in  four  instances  as 
shown  on  said  schedule  under  items  numbered  7, 
9,  25  and  29. 

Section  2  of  the  act  of  March  2,  1899,  as  amended 
by  the  act  of  June  21,  1906  (34  Stat.  325,330), 
reads: 

That  such  right  of  way  shall  not  exceed 
fifty  feet  in  width  on  each  side  of  the  center 
line  of  the  road,  except  where  there  are  heavy 
cuts  and  fills,  when  it  shall  not  exceed  one 
hundred  feet  in  width  on  each  side  of  the  road, 
and  may  include  grounds  adjacent  thereto  for 
station  buildings,  depots,  machine  shops,  side- 
tracks, turnouts  and  water  stations,  not  to  ex- 
ceed two  hundred  feet  in  width  by  a  length  of 
three  thousand  feet,  and  not  more  than  one 
station  to  be  located  within  any  one  contin- 
uous length  of  ten  miles  of  road. 

From  an  examination  of  the  schedule  now  here 
it  appears  that  the  excess  width  of  the  right  of  way 
under  item  No.  7  is  25  feet  for  a  distance  of  ap- 
proximately 375  feet;  under  item  No.  9  an  excess 
of  25  feet  for  a  distance  of  351  feet;  under  item 
No.  25  an  excess  of  175  feet  for  a  distance  of  275 
feet,  and  under  item  No.  29  an  excess  of  50  feet 
for  a  distance  of  200  feet. 

The  limitations  prescribed  by  the  act  of  March  2, 
1899,  as  amended,  supra,  are  statutory  and  hence 
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can  not  be  waived  by  this  department.  In  this  con- 
nection see  L.D.  338  and  30  L.D.  599.  It  is  funda- 
mental, of  course,  to  say  that  administrative  offi- 
cers by  regulation  or  otherwise  are  without  power 
to  alter  or  amend  existing  law:  Morrill  v.  Joties 
(106  U.S.  466)  ,  United  States  v.  Eaton  (144  U.S. 
677,  687).  The  broad  authority  conferred  upon  the 
Secretary  of  the  Interior  by  section  5  of  the  act  of 
June  7,  1924,  supra,  to  perform  any  and  all  acts 
and  to  make  such  rules  and  regulations  as  may  be 
necessary  in  connection  with  the  construction  of 
the  Coolidge  Dam  is  not  deemed  sufficient  author- 
ity for  you  to  waive  the  statutory  limitation  fixed 
by  Congress  in  the  earlier  statutes  herein  referred 
to  relatng  to  rights  of  way  for  railroad  purposes 
through  Indian  reservations. 

As  a  matter  of  fact,  in  the  agreement  with  the 
Southern  Pacific  Company  hereinbefore  referred  to 
covering  the  relocation  of  this  line  it  is  expressly 
stipulated  that  such  relocation  shall  be  "*  *  *  all 
as  the  Secretary  of  the  Interior  may  be  authorized 
to  do  by  existing  law  and  in  conformity  with  the 
rules,  regulations,  and  practices  thereunder." 

Under  the  circumstances  at  hand  I   am  of  the 

opinion  that  you  would  not  be  justified  in  permit- 

!   ting  the  railroad  company  to  exceed  the  maximum 

widths  prescribed   by   the   act   of   March   2,    1899, 

supra,  as  amended. 

Approved: 

John  H.  Edwards,  Assistant  Secretary. 


Osage  Restricted  Funds 


M-25107 


May  -t,  1929. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  whether  the 
cash  and  securties  hereinafter  referred  to  held  by 
the  legal  guardian  of  John  Bruce,  restricted  full- 
blood  Osage  Allottee  No.  820,  are  restricted,  that 
is  subject  to  the  supervision  and  control  of  the 
Secretary  of  the  Interior,  or  unrestricted. 

Several  years  ago  Bruce  was  adjudicated  an  in- 
competent under  the  laws  of  the  State  of  Okla- 
homa and  has  been  under  the  guardianship  of 
various  persons  since  that  time.  One  of  these  guard- 
ans,  Ray  K.  Chappell,  recently  resigned  and  on 
December  21,  1928,  the  County  Court  of  Osage 
County  appointed  Hugh  C.  Jones, to  succeed  her, 
which  appointment,  however,  has  not  yet  been  ap- 
proved by  the  Secretary  of  the  Interior  as  required 


by  the  act  of  February  27,  1925  (43  Stat.  1008)  . 
Thereafter  on  January  17,  1929,  the  court  ap- 
proved the  final  account  of  Ray  K.  Chappell  cov- 
ering the  period  from  January  31,  1928,  to  Decem- 
ber 22,  1928.  During  this  period  the  guardian  re- 
ceived on  behalf  of  the  ward  $9,777.73  and  in  addi- 
tion thereto  had  on  hand  a  balance  from  the  last 
account  of  $5,729.24,  making  the  total  amount  to 
be  accounted  for  $15,506.97.  The  guardian  ex- 
pended for  the  benefit  of  the  ward  $11,778.97, 
leaving  a  balance  in  cash  of  $3,728.  In  addition  to 
the  cash  the  guardian  held  securities  consisting  of 
real  estate  mortgages  and  certificates  of  deposit 
aggregating  $69,102.  The  order  of  the  court  ap- 
proving the  account  found  that  the  property  both 
cash  and  securities,  was  unrestricted  and  directed 
that  the  same  be  delivered  to  the  incoming  guard- 
ian. The  correctness  of  this  finding  and  direction 
by  the  court  which  is  called  into  question  by  the 
present  inquiry  depends  primarily  upon  certain 
provisions  contained  in  the  act  of  February  27, 
1925  (43  Stat.  1008)  ,  a  proper  understanding  of 
which  necessitates  a  brief  statement  of  the  facts 
and  conditions  leading  up  to  that  enactment. 

The  act  of  June  28,  1906  (34  Stat.  539)  directed 
the  preparation  of  a  final  roll  of  the  Osage  Indians 
among  whom  the  tribal  lands  and  funds  were  to 
be  divided  per  capita.  The  oil,  gas,  and  other  min- 
erals underlying  the  lands  from  which  most  of  the 
wealth  of  these  Indians  is  derived  remained  the 
common  property  of  the  tribe,  an  equal  distribu- 
tion of  the  income  from  which  was  to  be  made 
quarterly  to  the  enrolled  members  to  be  expended 
by  them  free  from  departmental  control  or  super- 
vision. Due  to  increased  oil  production,  the  in- 
come accruing  annually  to  these  Indians  reached 
such  substantial  proportions  that  Congress,  by  the 
act  of  March  3,  1921  (41  Stat.  1249),  directed  that 
$1,000  per  quarter  be  paid  to  incompetent  adults 
and  $500  per  quarter  be  paid  in  behalf  of  minor 
members,  the  remainder  of  the  shares  due  such 
members  to  be  invested  and  conserved  for  their 
future  benefit.  It  was  also  therein  directed  that 
"the  income  of  such  incompetents  shall  be  paid  to 
their  legal  guardians"  where  such  have  been  ap- 
pointed. Prior  to  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Work  v.  Lynn  (266 
U.S.  171)  holding  among  other  things  that  the 
amounts  payable  to  legal  guardians  of  incompe- 
tents were  limited  by  the  statute  to  not  exceeding 
$1,000  quarterly,  the  Department,  under  a  miscon- 
ception of  the  scope  or  intent  of  the  law,  paid  the 
entire  income  due  incompetent  members,  adults 
and  minors,  to  the  guardian.  Large  sums  of  money 
were  thus  paid  to  guardians  which  should  have 
been  retained  under  the  supervison  and  control  of 
the  Department.  This  resulted  in  the  passage  of 
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the  act  of  February  27,   1925,  supra,  section   1  of 
which,  so  far  as  material,  reads: 

All  moneys  now  in  the  possession  or  con- 
trol of  legal  guardians  heretofore  paid  to 
them  in  excess  of  $4,000  per  annum  each  for 
adults  and  $2,000  each  for  minors  under  the 
Act  of  Congress  of  March  3,  1921,  relating 
to  the  Osage  Tribe  of  Indians,  shall  be  re- 
turned by  such  guardians  to  the  Secretary 
of  the  Interior,  and  all  property,  bonds,  secur- 
ities, and  stock  purchased,  or  investments 
made  by  such  guardians  out  of  said  moneys 
paid  them  shall  be  delivered  to  the  Secretary 
of  the  Interior  by  them,  to  be  held  by  him  or 
disposed  of  by  him  as  he  shall  deem  to  be  for 
the  best  interest  of  the  members  to  whom  the 
same  belongs.  All  bonds,  securities,  stocks,  and 
property  purchased  and  other  investments 
made  by  legal  guardians  shall  not  be  subject 
to  alienation,  sale,  disposal,  or  assignment 
without  the  approval  of  the  Secretary  of  the 
Interior.  Any  indebtedness  heretofore  lawfully 
incurred  by  guardians  shall  be  paid  out  of  the 
funds  of  the  members  for  whom  such  indebted- 
ness was  incurred  by  the  Secretary  of  the  In- 
terior. All  funds  other  than  than  as  above  men- 
tioned, and  other  property  heretofore  or  here- 
after received  by  a  guardian  of  a  member  of 
the  Osage  Tribe  of  Indians,  which  was  there- 
tofore under  the  supervision  and  control  of  the 
Secretary  of  the  Interior  or  the  title  to  which 
was  held  in  trust  for  such  Indian  by  the 
United  States,  shall  not  thereby  become  di- 
vested of  the  supervision  and  control  of  the 
Secretary  of  the  Interior  or  the  United  States 
be  relieved  of  its  trust;  and  such  guardian  shall 
not  sell,  dispose  of  or  otherwise  encumber  such 
fund  or  property  without  the  approval  of  the 
Secretary  of  the  Interior,  and  in  accordance 
with  orders  of  the  county  court  of  Osage 
County,  Oklahoma.  In  case  of  the  death,  resig- 
nation, or  removal  from  office  of  such  a  guard- 
ian, the  funds  and  property  in  his  possession 
subject  to  supervision  and  control  of  the  Sec- 
retary of  the  Interior  or  to  which  the  United 
States  held  the  title  in  trust  shall  be  immedi- 
ately delivered  to  the  superintendent  of  the 
Osage  Agency,  to  be  held  by  him  and  super- 
vised or  invested  as  hereinbefore  provided. 
Within  thirty  days  after  the  passage  of  this  Act 
such  guardian  shall  render  and  file  with  the 
Secretary  of  the  Interior  or  the  superintendent 
of  the  Osage  Agency  a  complete  accounting, 
fully  itemized,  under  oath,  for  the  funds  so 
paid  to  him  and  pay  to  the  said  Secretary  or 
superintendent    any    and    all    moneys    in    his 


hands  at  the  time  of  the  passage  of  this  Act, 
which  have  been  paid  him  in  excess  of  $4,000 
per  annum  each  for  adults  and  $2,000  each  for 
minors.  The  said  guardian  shall  at  the  same 
time  tender  to  said  Secretary  or  superintendent 
all  property  of  whatsoever  kind  in  his  posses- 
sion at  the  time  of  the  passage  of  this  Act,  rep- 
resenting the  investment  by  him  of  said  funds. 
The  Secretary  or  superintendent  is  hereby  au- 
thorized to  accept  such  property  or  any  part 
thereof  at  the  price  paid  therefor  by  said 
guardian  for  the  benefit  of  the  ward  of  such 
guardian,  if  in  his  judgment  he  deems  it  ad- 
visable, and  to  make  such  settlement  with  such 
guardian  as  he  deems  best  for  such  ward.  Fail- 
ing to  make  satisfactory  settlement  with  said 
guardian  as  to  said  investments  or  any  part 
thereof,  the  Secretary  is  authorized  to  bring 
such  suit  or  suits  against  said  guardian,  his 
bonds,  and  other  parties  in  interest  as  he  may 
deem  necessary  for  the  protection  of  the  inter- 
ests of  the  ward  and  may  bring  such  action  in 
any  State  court  of  competent  jurisdiction  or  in 
the  United  States  district  court  for  the  district 
in  which  said  guardian  resides. 

Upon  analysis  of  the  above  statute,  it  is  apparent 
that  it  relates  to  and  deals  entirely  with  funds 
paid  to  legal  guardians  in  excess  of  the  amounts 
fixed  by  law.  This  is  amply  demonstrated  by  the 
opening  direction  to  the  effect  that  all  moneys  or 
other  property  in  the  possession  or  control  of  legal 
guardians  representing  funds  paid  to  them  in  ex- 
cess of  $4,000  per  annum  each  for  adults  and  $2,000 
each  for  minors  be  returned  to  the  Secretary  of  the 
Interior  and  such  further  expressions  as  "thereto- 
fore under  the  supervision  and  control  of  the  Sec- 
retary of  the  Interior";  "subject  to  the  supervision 
and  control  of  the  Secretary  of  the  Interior";  "to 
which  the  United  States  held  the  title  in  trust",  etc. 
As  to  such  funds  all  guardians  were  required  to 
make  a  complete  accounting.  Any  of  such  funds 
still  in  their  hands  or  the  property  and  securities 
into  which  such  funds  may  have  been  invested 
were  to  be  returned  to  departmental  supervision 
and  control  and  the  guardian  was  prohibited  from 
selling,  disposing,  or  otherwise  encumbering  any 
such  funds  or  property.  The  statute  contains  no 
direction  requiring  the  guardian  to  account  for 
funds  or  property  rightfully  coming  into  his  hands 
nor  does  it  require  that  the  supervision  and  control 
of  any  such  property  be  transferred  from  the 
guardian   to   the  Secretary. 

From  the  record  at  hand  it  appears  that  the 
funds  and  property  in  the  hands  of  the  guardian 
ot  John  Bruce  were  derived  from  two  principal 
sources;  first,  from  the  ward's  pro  rata  share  of  the 
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tribal  income  received  by  the  guardian  both  prior 
and  subsequent  to  the  act  of  1921;  second,  by  in- 
heritance from  his  mother,  Tom-pah-pe,  deceased 
full-blood  Osage  Allottee  No.   819. 

With  respect  to  the  funds  derived  from  the 
source  first  mentioned,  it  apears  that  a  complete 
accounting  of  all  moneys  paid  to  the  guardians  of 
this  Indian  in  excess  of  the  quarterly  allowance  of 
$1,000  fixed  by  the  act  of  1921,  has  been  made  and 
settlements  pursuant  thereto  were  duly  approved 
by  the  Department  on  December  8,  1925.  Under 
these  settlements,  the  guardians  were  allowed  cer- 
tain expenditures  for  the  benefit  of  the  ward  and 
the  balance,  $6,012.47,  was  returned  to  the  super- 
intendent of  the  Osage  Indian  Agency  as  required 
by  the  act  of  1925.  Obviously,  therefore,  such  funds 
and  property  as  remained  in  the  hands  of  the 
guardian  coming  from  the  source  mentioned  can 
not  be  considered  as  subject  to  the  supervision  and 
control  of  the  Secretary  of  the  Interior  but  are  for 
disposition  by  the  guardian  under  order  of  the 
court  having  jurisdiction  of  the  guardianship,  re- 
gard being  had,  of  course,  to  the  provision  in  sec- 
tion 1  of  the  act  of  1925,  that  "all  payments  to 
legal  guardians  of  Osage  Indians  shall  be  expended 
subject  to  the  joint  approval  in  writing  of  the 
court  and  the  superintendent  of  the  Osage 
Agency."  See  in  this  connection  decision  of  the 
Comptroller  General  rendered  June  4,  1928  (7 
Comp.  Gen.  774)  holding  that  certain  funds  and 
property  in  the  hands  of  the  legal  guardian  of  Kate 
Wilcox  nee  Albert,  Osage  Allottee  No.  2164,  were 
not  such  as  properly  may  be  considered  under  the 
supervision  and  control  of  the  Secretary  of  the  In- 
terior; also  Work  v.  Lynn,  supra,  wherein  it  was 
said  with  respect  to  moneys  lawfully  paid  to  the 
guardian  that  the  Secretary  can  exercise  no  direct 
control  over  the  use  and  investment  thereof. 

As  to  the  funds  inherited  by  John  Bruce  from 
his  deceased  ancestor,  the  situation  is  not  so  clear. 
It  appears  that  the  decedent  in  her  lifetime  had 
also  been  adjudicated  an  incompetent  under  the 
laws  of  the  State  of  Oklahoma  and  was  under  the 
guardianship  of  one  W.  E.  Schwaba.  Excess  funds 
were  likewise  paid  to  him  and  for  which  he  duly 
accounted.  Examination  of  that  account,  however, 
discloses  that  the  sum  of  $19,878.26,  representing 
excess  funds  properly  subject  to  the  supervision 
and  control  of  the  Secretary  of  the  Interior,  was 
delivered  by  the  guardian  to  the  administrator  of 
the  estate  of  the  decedent.  What  thereafter  became 
of  this  money  is  not  disclosed  by  the  present  record. 
Inquiry  should,  therefore,  be  made  for  the  purpose 
of  determining  the  facts,  particularly  with  respect 
to  the  disposition  made  by  the  administrator  of 
the  excess  funds  received  by  him  from  the  guardian 
of  the  decedent  and  whether  or  not  an  accounting 


of  such  funds  as  required  by  the  act  of  1925,  has 
been  made  and  accepted.  If  it  be  found  that  such 
moneys  were  delivered  by  the  administrator  to  the 
guardian  of  the  heir,  John  Bruce,  and  that  no  ac- 
counting thereof  has  been  made  either  by  that 
guardian  or  his  successors,  then  it  is  obvious  that 
funds  and  property  to  that  extent  in  the  hands  of 
the  guardian,  Ray  K.  Chappell,  at  the  time  of  her 
resignation  and  final  accounting,  are  restricted  and 
should  be  delivered  to  the  superintendent  of  the 
Osage  Agency  in  accordance  with  the  act  of  1925. 

E.  C.  Finney, 

Solicitor. 
Approved:   May  4,    1929. 
John  H.  Edwards,  Assistant  Secretary. 


CONFDERATED    YaKIMAS— WATER    RIGHTS 

M-25214  June  7,  1929. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

In  connection  with  the  use  of  water  for  irriga- 
tion purposes  from  Ahtanum  Creek,  Washington, 
you  have  requested  my  opinion  as  to  the  law  in  the 
matter  based  on  the  facts  disclosed  by  the  record 
at  hand. 

During  earlier  times  extensive  areas  in  the  Terri- 
tory of  Washington  were  claimed  by  various  bands 
or  tribes  of  Indians.  By  treaty  dated  June  9,  1855 
(12  Stat.  951)  with  the  Confederated  Yakima  tribes 
these  Indians  ceded  to  the  United  States  a  con- 
siderable part  of  their  former  claimed  territory, 
retaining,  however,  for  their  exclusive  use  and 
benefit  approximately  one  million  acres  described 
in  Article  2  of  that  treaty  thus: 

Commencing  on  the  Yakama  River,  at  the 
mouth  of  the  Attah-nam  River;  thence  west- 
erly along  said  Attah-nam  River  to  the  forks; 
thence  along  the  southern  tributary  to  the 
Cascase  Mountains;  thence  southerly  along  the 
main  ridge  of  said  mountains,  passing  south 
and  east  of  Mount  Adams,  to  the  spur  whence 
flows  the  waters  of  the  Klickatat  and  Pisco 
rivers;  thence  down  said  spur  to  the  divide 
between  the  waters  of  said  rivers;  thence  along 
said  divide  to  the  divide  separating  the  waters 
of  the  Satass  River  from  those  flowing  into  the 
Columbia  River;  thence  along  said  divide  to 
the    main    Yakama,    eight    miles    below    the 
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mouth  of  the  Satass  River;  and  thence  up  the 
Yakama  River  to  the  place  of  beginning. 

As  observed  by  the  Supreme  Court  in  the  case  of 
United  States  v.  Winans  (198  U.S.  371-381),  deal- 
ing with  the  rights  of  the  Indians  on  the  Yakima 
Reservation,  the  above-mentioned  treaty  was  not 
a  grant  to  the  Indians  but  a  grant  of  rights  from 
them,— a  reservation  of  those  not  granted. 

"Attah-nam  River",  or  according  to  the  more 
modern  version  Ahtanum  Creek,  which  as  will  be 
observed  from  the  calls  of  the  treaty,  forms  part  of 
the  northern  boundary  of  the  diminished  reser- 
vation retained  by  the  Indians,  flows  in  an  east- 
wardly  direction  and  discharges  into  the  Yakima 
River,  the  latter  stream  constituting  the  eastern 
boundary  of  the  reservation.  The  precipitation  in 
this  locality,  occurring  mostly  during  the  winter 
season,  is  around  7  to  9  inches  annually  and  the  ir- 
rigable lands  there  are  arid  or  at  best  semi-arid, 
successful  crop  production  not  being  feasible  with- 
out water  for  irrigation  purposes.  As  the  soil  is 
fertile  and  the  climatic  conditions  favorable  where 
water  for  irrigation  can  be  made  available,  these 
lands  otherwise  without  great  value  are  highly 
productive. 

The  first  irrigation  work  undertaken  on  the 
Yakima  Reservation  was  about  1860,  along  Top- 
penish  Creek  near  the  old  agency  or  Army  post 
at  Fort  Simcoe,  and  the  next  development  appears 
to  have  been  on  Ahtanum  Creek  under  the  aus- 
pices of  the  Catholic  Indian  Mission  at  that  place. 
Under  appropriate  statutes  not  necessary  here  to 
discuss,  some  400,000  acres  within  this  reservation 
have  been  allotted  in  severalty  to  individual  mem- 
bers of  the  Confederated  Yakima  tribe,  for  which 
allotments  the  usual  25-year  trust  patents  have 
been  issued.  A  considerable  part  of  the  lands  so 
allotted  has  since  passed  into  private  (white) 
ownership  by  sale  from  the  heirs  of  deceased  allot- 
tees or  by  issuance  of  patents  in  fee  to  competent 
Indians  who  subsequently  parted  with  the  title. 
Shortly  after  the  passage  of  the  Reclamation  Act 
of  June  17,  1902,  the  Reclamation  Service  made 
the  first  comprehensive  survey  looking  to  the  de- 
velopment of  irrigation  works  in  the  valley  of  the 
Yakima  River,  including  the  areas  on  the  Yakima 
Indian  Reservation.  This  is  reflected  in  the  act  of 
March  6,  1906  (34  Stat.  53)  which  authorized  the 
Secretary  of  the  Interior  to  exclude  from  disposi- 
tion under  an  earlier  statute  dealing  with  this 
reservation  any  sin-plus  or  unallotted  lands  suscep- 
tible of  irrigation  with  a  view  of  disposing  of  such 
lands  under  the  reclamation  law.  That  Service 
also  had  under  active  consideration  at  that  time  the 
development  of  extensive  areas  of  irrigable  lands 


lying  north  and  east  of  the  Indian  Reservation,  all 
dependent  for  irrigation  purposes  mainly  on  avail- 
able waters  in  the  Yakima  River  and  its  tributaries. 
Chief  among  such  development  may  be  mentioned 
the  Sunnyside  and  Tieton  units  of  the  Yakima 
reclamation  project.  In  furtherance  of  that  work, 
and  with  a  view  of  compromising  litigation  then 
pending  or  threatened,  the  Secretary  of  the  Interior 
on  March  26,  1905,  approved  an  apportionment  of 
available  waters  from  the  Yakima  River  among  the 
various  units  of  the  projects  in  the  Yakima  valley 
and  in  such  apportionment  the  Indians  of  the 
Yakima  Reservations  were  awarded  147  cubic  feet 
per  second  from  the  low  water  flow  of  the  Yakima 
River.  Such  action  caused  considerable  complaint 
from  the  Indians,  and  by  the  act  of  June  30,  1913 
(38  Stat.  100)  Congress  authorized  a  joint  com- 
mittee consisting  of  two  members  of  the  Senate 
and  two  members  of  the  House  to  investigate  and 
report  on  the  situation.  The  report  of  that  com- 
mittee will  be  found  in  Senate  Document  No.  337, 
63d  Congress,  2d  session.  This  was  followed  shortly 
by  the  act  of  August  1,  1914  (38  Stat.  604)  which 
after  declaring  that  the  Indians  of  the  Yakima 
Reservation  had  been  unjustly  deprived  of  the  por- 
tion of  the  natural  flow  of  the  Yakima  River  to 
which  they  were  equitably  entitled,  directed  the 
Secretary  of  the  Interior  to  deliver  at  the  northern 
boundary  of  that  reservation  in  perpetuity  suffi- 
cient water  in  addition  to  the  147  cubic  feet  per 
second,  previously  allotted  them,  so  as  to  give  the 
Indians  during  the  low  water  irrigation  season  at 
least  720  cubic  feet  per  second  "this  quantity  being 
considered  as  equivalent  to  and  in  satisfaction  of 
the  rights  of  the  Indians  in  the  low  water  flow  of 
Yakima  River  and  adequate  for  the  irrigation  of 
40  acres  on  each  Indian  allotment."  So  much  with 
respect  to  the  situation  generally. 

Ahtanum  Creek  rises  in  a  spur  of  the  Cascade 
range  and  has  a  drainage  area  of  approximately 
57,000  acres.  The  average  maximum  flow  of  this 
stream  is  around  250  cubic  feet  per  second  and  the 
minimum  about  25  feet  per  second.  During  ex- 
cessive floods  and  periods  of  extreme  drought  these 
limitations,  of  course,  do  not  prevail  and  in  ex- 
tremely dry  years  the  minimum  flow  has  fallen  as 
low  as  7  cubic  feet  per  second.  Ordinarily,  however, 
during  the  winter  season  and  even  during  the 
earlier  months  of  the  irrigating  season,— i.e.  March, 
April,  May  and  June,— sufficient  water  is  at  hand 
to  meet  all  reasonable  requirements  of  land  own- 
ers, both  Indian  and  white.  No  storage  having 
been  provided,  however,  in  July  of  each  year,  and 
sometimes  earlier,  the  diminshing  run-off  of  Ah- 
tanum Creek  becomes  inadequate  and  during  the 
midsummer  season  the  shortage  of  water  is  so  acute 
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as  to  give  rise  to  serious  conflict  between  the  In- 
dians and  the  whites.  In  fact,  ordinarily  sufficient 
water  is  not  at  hand  either  for  the  Indians  or  for 
the  white  land  owners  on  the  north  side  of  this 
stream.  As  early  as  1907,  it  was  reported  that  there 
were  105  separate  ditches  diverting  water  from  the 
north  side  of  Ahtanum  Creek  for  use  on  land  in 
white  ownership,  the  area  then  under  irrigation 
being  given  as  4,542  acres.  As  the  duty  of  water  in 
this  locality  is  80  acres  to  the  cubic  foot  per  second 
it  will  readily  be  seen  that  when  the  available  sup- 
ply in  Ahtanum  Creek  falls  below  50  cubic  feet  per 
second,  sufficient  water  is  not  at  hand  even  for  the 
irrigation  of  the  areas  in  white  ownership  and 
necessarily  some  interests  must  suffer.  This  is  en- 
tirely aside  from  the  rights  of  the  Indians  in  the 
premises.  The  records  further  show  that  in  1907, 
there  were  then  10  ditches  on  the  Indian  Reser- 
vation side  of  Ahtanum  Creek  diverting  water  for 
use  on  some  1,224  acres  of  Indian  land  then  being 
irrigated.  The  conflict  between  the  Indians  and  the 
whites  over  the  use  of  water  from  this  stream  be- 
came so  acute  that  litigation  appeared  imminent. 
To  obviate  this,  the  then  chief  engineer  in  charge 
of  the  Indian  Irrigation  Service  was  directed  to 
investigate  the  situation  and  endeavor  to  reach  an 
agreement  with  the  white  land  owners  in  the  mat- 
ter. This  resulted  in  a  contract  dated  May  9,  1908, 
between  the  United  States  of  America  on  the  one 
hand  and  some  225  white  land  owners  on  the 
other,  pursuant  to  which  the  waters  of  Ahtanum 
Creek  were  divided,  25  per  cent  for  use  of  the  In- 
dians on  the  Yakima  Reservation  and  75  per  cent 
for  the  use  of  white  land  owners  on  the  north  side 
of  this  stream.  This  agreement  was  duly  approved 
by  the  then  First  Assistant  Secretary  of  the  Interior 
on  June  30,  1908. 

It  has  recently  been  suggested  that  there  may  be 
some  question  about  the  authority  of  the  Secretary 
of  the  Interior  to  thus  limit  by  agreement  the 
rights  of  the  Indians  of  the  Yakima  Reservation, 
particularly  in  view  of  decisions  by  the  courts  in 
the  cases  of  Winters  v.  United  States  (207  U.S. 
564)  and  Conrad  Investment  Company  v.  United 
States  (161  Fed.  829).  Briefly  these  decisions  are 
to  the  effect  that  the  establishment  of  a  reservation 
by  agreement  with  the  Indians  impliedly  reserved 
to  the  Indians  a  prior  right  to  sufficient  water  for 
the  irrigation  of  their  lands,  which  right  is  para- 
mount to  that  of  other  appropriators  of  such  water 
pursuant  to  State  laws. 

While  fully  recognizing  the  soundness  of  the  doc- 
trine laid  down  in  the  cases  referred  to  yet  the 
matter  now  here  turns  on  a  somewhat  different 
situation.  In  those  cases  no  effort  had  been  made 


and  no  action  had  been  taken  by  this  Department 
defining  or  attempting  to  define  the  rights  of  the 
Indians  in  the  premises.  Section  7  of  the  general 
allotment  act  of  February  8,  1887  (24  Stat.  388) 
expressly  authorizes  the  Secretary  of  the  Interior 
to  prescribe  such  rules  and  regulations  as  he  may 
deem  necessary  to  secure  an  equitable  distribution 
of  water  for  irrigation  purposes  within  any  Indian 
reservation.  Again,  as  Ahtanum  Creek  discharges 
into  the  Yakima  River  at  the  northern  boundary 
of  this  Indian  Reservation,  it  may  seriously  be  con- 
tended that  the  provisions  made  by  Congress  in 
the  act  of  August  1,  1914,  supra,  directing  the  Sec- 
retary of  the  Interior  to  deliver  at  such  northern 
boundary  720  cubic  feet  of  water  per  second,  was  in 
full  satisfaction  of  the  rights  of  the  Indians  in  and 
to  the  low  water  flow  of  both  the  Yakima  River 
and  Ahtanum  Creek.  This  is  particularly  true  in 
view  of  the  fact  that  the  joint  committee  of  Con- 
gress which  investigated  this  matter  had  full  in- 
formation as  to  all  preexisting  agreements  and  un- 
dertakings of  this  kind.  It  may  further  be  pointed 
out  that  the  agreement  as  to  the  division  of  water 
from  Ahtanum  Creek  has  stood  practically  unques- 
tioned for  a  period  of  over  twenty  years  and  un- 
doubtedly equitable  and  valuable  property  rights 
founded  thereon  have  become  established  in  third 
parties.  According  to  a  familiar  rule  vested  rights 
thus  created  can  not  theieafter  be  disturbed  at 
least  by  administrative  officers  of  the  Government. 
Hence,  under  the  circumstances  here  at  hand,  I 
am  of  the  opinion  that  you  would  not  now  be 
justified  in  ignoring  or  attempting  to  repudiate 
the  agreement  entered  into  in  1908  involving  the 
division  of  waters  of  this  stream. 

In  connection  with  this  matter  I  observe  from 
the  records  at  hand  several  reports  from  engineers 
who  have  investigated  this  matter  indicating  that 
storage  may  be  provided  on  the  upper  reaches  of 
Ahtanum  Creek,  particular  attention  being  in- 
vited to  the  report  of  September  10,  1920,  of  L.  M. 
Holt,  wherein  it  was  recommended  that  a  storage 
project  on  Ahtanum  Creek  be  undertaken.  This 
may  prove  a  feasible  solution  of  the  whole  diffi- 
culty, particularly  if  sufficient  storage  can  be  made 
available  for  the  lands  in  both  Indian  and  white 
ownership,  it  appearing  that  the  annual  run-off  of 
the  Ahtanum  watershed  is  around  70,000  acre-feet 
which  is  ample  for  the  irrigation  of  upwards  of 
17,000  acres  of  land. 

E.  C.  Finney, 

Solicitor. 
Approved:  June  7,  1929. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 
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Creation  of  Trusts  by  Restricted 
Indians 

M-25258  June  26,  1929. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  on  a  question 
presented  thus: 

May  a  trust  of  restricted  Indian  funds  be 
created  with  the  approval  of  the  Secretary  and 
of  the  Indian  only,  whereby  a  commercial 
trust  company  is  created  trustee,  taking  over 
the  management  of  the  Indian  estate,  under 
suitable  guarantees  to  the  department  of  its 
solvency,  and  administrative  capacity?  If  so, 
what  limitations,  if  any,  are  there  upon  the 
character  of  investments  which  the  trustee  may 
make?  As  a  matter  of  policy,  if  such  trust  may 
be  created,  I  would  regard  it  advisable  to  place 
some  incentive  on  the  trustee  for  the  protec- 
tion of  the  trust  contract  against  attack,  either 
by  the  Indian  or  others.  In  this  connection, 
will  you  consider  and  advise  me  on  the  legality 
of  a  provision  specifying  that  a  portion  of  the 
trustee's  fee  shall  be  fixed  as  a  percentage  of 
the  corpus  of  the  trust,  to  be  paid  upon  termi- 
nation of  the  trust,  in  accordance  with  its 
terms,  and  to  fail  if  the  trust  fails. 

If  the  first  part  of  the  foregoing  inquiry  can  be 
answered  in  the  affirmative,  then  it  follows  largely 
as  a  matter  of  course  that  the  remaining  points 
involved  can  also  be  answered  in  the  affirmative. 
It  should  be  understood  at  the  outset,  however, 
that  there  is  no  legislation  by  Congress  at  hand 
expressly  authorizing  either  the  Indians  or  the 
Secretary  in  their  behalf  to  create  trusts  of  the 
character  indicated  out  of  restricted  funds  belong- 
ing to  the  Indians.  If  such  authority  exists,  there- 
fore, it  must  be  found  in  statutes  of  a  general 
nature  dealing  with  these  matters. 

Restricted  funds  of  this  character  in  the  hands  of 
or  under  control  of  the  Secretary  of  the  Interior 
arise  primarily  from  two  sources,  (1)  proceeds,  in- 
cluding income,  from  lands  allotted  in  severalty 
to  the  Indians,  and  (2)  tribal  funds  individualized 
by  per  capita  distributions  to  the  Indians.  Inde- 
pendent statutes  are  at  hand  dealing  to  some  ex- 
tent with  each  class  of  such  funds,  but  before  con- 
sidering these,  some  observations  with  respect  to 
the  situation  generally  may  prove  helpful. 


From  an  early  date,  supervision  over  the  affairs 
of  the  Indians  was  lodged  in  the  Secretary  of  the 
Interior;  act  of  March  3,  1849  (9  Stat.  395),  and 
sections  441  and  463  of  the  Revised  Statutes  of 
1878.  Under  various  enactments  by  Congress  also 
beginning  at  a  comparatively  early  date,  the  policy 
was  adopted  by  allotting  land  in  severalty  to  In- 
dians with  stated  restrictions  against  alienation, 
encumbrance,  taxation,  etc.,  of  such  lands.  Among 
these  may  be  mentioned  the  general  allotment  act 
of  February  8,  1885  (24  Stat.  388),  pursuant  to 
which  each  allottee  thereunder  received  a  so-called 
trust  patent  declaring  lands  therein  described  to 
be  held  in  trust  for  a  period  of  25  years  for  the  sole 
use  and  benefit  of  the  allottee  or  in  case  of  death  of 
his  heirs  and  at  expiration  of  said  period,  fee  sim- 
ple patent  would  issue  for  such  lands  to  the  allot- 
tee or  to  his  heirs,  as  the  case  might  be,  free  of  any 
lien,  charge  or  encumbrance  of  any  nature  what- 
soever. Neither  the  general  allotment  act  nor  any 
contemporaneous  legislation  empowered  the  In- 
dians or  the  Secretary  of  the  Interior  to  shorten  or 
terminate  this  period  of  the  trust.  Until  legislation 
by  Congress  was  had,  neither  the  allottees  nor  their 
heirs,  with  or  without  the  approval  of  the  Secretary 
of  the  Interior,  were  able  to  lease,  mortgage,  en- 
cumber, sell,  convey,  or  devise  lands  so  allotted  to 
or  inherited  by  them.  In  fact  the  act  of  1887  ex- 
pressly declared  that  any  conveyance  of  such  lands, 
or  any  contract  touching  the  same,  made  before 
expiration  of  the  trust  period,  should  be  absolutely 
null  and  void.  In  this  connection  see  also  section 
5  of  the  act  of  June  25,  1910  (36  Stat.  857) .  By 
the  act  of  May  27,  1902  (32  Stat.  275) ,  the  heirs  of 
deceased  Indian  allottees,  with  the  approval  of  the 
Secretary  of  the  Interior,  were  authorized  to  sell 
lands  inherited  from  such  decedents,  and  the  act 
of  March  1,  1907  (34  Stat.  1018),  authorized  the 
sale,  either  of  allotted  or  inherited  lands  subject 
to  approval  of  the  Secretary  of  the  Interior.  The 
act  of  June  25,  1910,  as  amended  by  the  act  of 
February  14,  1913  (37  Stat.  678),  authorized  adult 
Indians  to  dispose  of  their  restricted  property  by 
will,  subject  to  the  condition  that  no  such  wills 
should  have  any  validity  unless  and  until  ap- 
proved by  the  Secretary  of  the  Interior.  The  acts 
of  May  8,  1906  (34  Stat.  182),  May  29,  1908  (35 
Stat.  444),  and  June  25,  1910  (36  Stat.  855),  au- 
thorize the  Secretary  of  the  Interior,  in  his  discre- 
tion, to  issue  patents  in  fee  simple  to  Indians  found 
competent  to  manage  their  own  affairs  for  lands 
allotted  to  or  inherited  by  such  Indians.  Beginning 
with  the  act  of  August  15,  1894  (28  Stat.  305), 
Congress  has  enacted  a  series  of  statutes  author- 
izing Indians  to  lease  lands  allotted  to  or  inherited 
by  them  for  farming,  grazing,  business,  mining,  and 
various  other  purposes,  including  oil  and  gas;  all 
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substantially  under  such  rules  and  regulations  as 
the  Secretary  of  the  Interior  might  prescribe.  Com- 
paratively few  of  these  statutes  carry  any  specific 
direction  as  to  disposition  of  the  proceeds  derived 
from  such  sources.  The  act  of  March  1,  1907,  does 
direct  that  the  proceeds  derived  from  the  sale  of 
allotted  or  inherited  lands  shall  be  used  for  the 
benefit  of  the  allottee  or  heir  so  disposing  of  the 
same,  and  the  act  of  June  25,  1910,  supra  (section 
4) ,  directs  that  the  proceeds  derived  from  leases 
covering  restricted  lands  shall  be  paid  to  the  allot- 
tee or  his  heirs,  or  expended  for  his  or  their  bene- 
fit in  the  discretion  of  the  Secretary  of  the  Interior. 
The  latter  act  (section  1)  also  directs  that  proceeds 
derived  from  the  sale  of  inherited  lands  shall  be 
paid  to  the  heirs  found  competent  and  "held  in 
trust  subject  to  use  and  expenditure  during  the 
trust  period  for  such  heir  or  heirs  as  may  be  in- 
competent." 

These  matters  are  thus  adverted  to  at  some 
length  primarily  for  the  purpose  of  showing  that 
the  Indians,  speaking  generally,  labor  under  rather 
limited  disabilities  or  powers  with  respect  to  the 
disposal  of  their  restricted  property,  and  in  the 
absence  of  definite  legislation  by  Congress  author- 
izing them  so  to  do,  are,  in  themselves,  unable  to 
do  many  of  those  things  that  other  persons  sui  juris 
can  or  may  do.  Further,  it  is  to  be  observed  that 
administrative  officers  are  without  power  to  alter 
or  amend  existing  law,  hence  no  matter  how  wor- 
thy the  purposes  desired  to  be  accomplished  may 
be,  such  officers  are  unable  to  supplement  the  law. 
I  may  here  add  that  I  am  heartily  in  favor  of  per- 
mitting the  Indians  to  create  trust  estates  out  of 
their  restricted  funds  if  such  can  be  done  under  the 
law. 

Sundry  statutes  by  Congress  from  time  to  time 
authorize  per  capita  distributions  out  of  tribal 
funds  belonging  to  the  Indians.  Usually  such  pay- 
ments are  turned  over  to  competent  members  of 
the  tribe  for  expenditure  without  further  super- 
vision, the  shares  due  the  others  being  retained  for 
their  benefit,  subject  to  expenditure  in  the  mean- 
time substantially  under  such  rules  and  regulations 
as  the  Secretary  may  prescribe.  In  this  connection 
see  the  act  of  March  1,  1907  (34  Stat.  1221).  This 
does  not  mean  to  imply,  however,  that  the  power 
of  the  Secretary  of  the  Interior  over  such  funds  is 
unlimited.  This  is  amply  illustrated  by  that  pro- 
vision in  the  act  of  May  25,  1918  (40  Stat.  591), 
which  authorizes  the  Secretary  of  the  Interior,  if 
he  deems  it  for  the  best  interests  of  the  Indians  so 
to  do,  to  invest  funds  of  this  character,  tribal  or 
individual,  in  United  States  Government  bonds. 
In  other  words,  until  such  legislation  was  had,  con- 
siderable doubt  existed  as  to  the  authority  of  the 
Secretary  of  the  Interior  so  to  do. 


In  additon  to  the  legislation  previously  men- 
tioned, a  number  of  statutes  are  at  hand  directing 
the  disposition,  temporary  or  otherwise,  to  be  made 
of  Indian  moneys  coming  into  the  hands  of  dis- 
bursing officers  of  the  Government.  See  the  acts  of 
January  9,  1837  (5  Stat.  135);  March  3,  1883  (22 
Stat.  590)  ;  March  2,  1887  (24  Stat.  463)  ;  May  18, 
1916  (39  Stat.  158);  May  25,  1918  (40  Stat.  591), 
and  a  large  number  of  special  enactments  relating 
to  particular  tribes  or  reservations.  Among  the 
latter  may  be  mentioned  the  acts  of  March  3,  1921 
(41  Stat.  1249),  and  February  27,  1923  (43  Stat. 
1008)  ,  directing  that  the  income  accruing  to  mem- 
bers of  the  Osage  tribe  shall  be  distributed  in  quar- 
terly installments,  those  members  having  certifi- 
cates of  competency  to  be  paid  their  shares  in  full, 
and  the  others  to  be  paid  $1,000  per  quarter;  any 
surplus  or  excess  due  the  latter  class  of  Indians  to 
be  conserved  for  their  benefit  and  "invested  in 
United  States  bonds,  Oklahoma  State  bonds,  real 
estate,  first  mortgage  real  estate  loans  not  to  ex- 
ceed 50  per  centum  of  the  appraised  value  of  such 
real  estate,  etc." 

The  relation  of  guardian  and  ward  existing  be- 
tween the  Federal  Government  and  the  Indians  is 
founded  largely  on  a  long  series  of  enactments  by 
Congress,  fortified  in  no  small  measure  by  numer- 
ous court  decisions,  particularly  our  Supreme 
Court.  These  all  indicate  that  the  Secretary  of  the 
Interior  stands  largely  in  the  capacity  of  a  quasi 
or  de  facto  guardian  in  the  protection  of  restricted 
Indians  and  of  their  property.  As  in  other  rela- 
tionships of  this  character,  however,  the  power  of 
the  guardian,  with  or  without  the  consent  of  his 
ward,  is  not  unlimited.  Many  things  greatly  desired 
to  be  clone  can  be  accomplished  by  such  guardians 
only  as  and  when  properly  authorized  so  to  do. 
According  to  another  familiar  rule,  Congress  has 
plenary  power  over  the  Indians  and  it  remains  for 
that  body  to  determine  when  and  in  what  manner 
final  disposition  is  to  be  made  of  their  property, 
qualified,  of  course,  by  the  further  observation 
that  vested  rights  once  created  can  not  well  be 
disturbed. 

We  have  just  seen  that  the  Indians  were  with- 
out power  to  dispose  of  their  restricted  property  by 
deed,  sale,  will,  or  any  other  manner,  with  or  with- 
out the  approval  of  the  Secretary  of  the  Interior 
until  authorized  by  Congress  so  to  do.  As  an  ad- 
ministrative officer  of  the  Government,  the  Sec- 
retary of  the  Interior  stands  charged  primarily  with 
the  duty  of  carrying  out  the  direction  of  Congress 
with  respect  to  such  matters,  and  in  the  absence  of 
legislation  by  that  body,  the  power  and  duties  so 
resting  in  the  Secretary  of  the  Interior  can  not  well 
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be  transferred  or  delagated  to  any  other  agency, 
State  or  Federal.  Admittedly,  the  creation  of  a 
trust  estate  out  of  restricted  Indian  funds  would 
lodge  in  some  other  tribunal  or  agency  future 
supervision  or  control  over  such  funds.  From  time 
to  time  under  statutory  authority  hereinbefore  re- 
ferred to,  Congress  has  authorized  the  Secretary  of 
the  Interior  to  remove  restrictions  or  issue  certifi- 
cates of  competency  to  Indians  deemed  capable  of 
managing  their  own  affairs.  When  such  action  is 
had,  Indians  so  situated  can  thereafter  make  such 
disposition  of  their  property,  previously  restricted, 
by  creation  of  trust  estates,  or  otherwise,  as  they 
may  see  fit  to  do.  We  are  not  here  dealing,  how- 
ever, with  that  class  of  Indians,  but  rather  with 
those  whose  restrictions  have  not  been  removed. 
In  most  of  the  legislation  dealing  with  such  mat- 
ters, Congress  has  fixed  a  definite  period  of  restric- 
tions, on  expiration  of  which,  of  course,  all  re- 
strictions would  be  removed  by  operation  of  law. 
Among  the  Osages  and  the  Five  Civili/ed  Tribes 
in  Oklahoma  this  orignal  restricted  period  would 
have  expired  in  1931.  By  the  act  of  March  2,  1929 
(Public  No.  919) ,  Congress  extended  such  period 
as  to  the  Osages  not  having  certificates  of  compe- 
tency until  January  1,  1959,  with  further  and  defi- 
nite directions  as  to  the  disposition  to  be  made  of 
the  funds  due  the  members  of  this  tribe.  By  the 
act  of  May  10,  1928  (45  Stat.  495),  the  restricted 
period  as  to  members  of  the  Five  Civilized  Tribes 
of  one-half  or  more  Indian  blood  has  been  ex- 
tended until  April  26,  1956.  A  measure  was  pend- 
ing before  the  Congress  at  its  last  session,— H.R. 
7204,  70th  Congress,— expressly  authorizing  In- 
dians (subject  to  certain  limitations  and  condi- 
tions) to  create  trust  estates  out  of  their  restricted 
property.  Somewhat  extensive  hearings  were  had 
on  that  measure,  but  it  failed  of  enactment.  It  will 
readily  be  seen  that  the  creation  of  trust  estates 
which  extend  beyond  the  period  of  restrictions  now 
imposed  by  law  might  run  counter  to  the  will  or 
intent  of  Congress  in  such  matters. 

For  the  reasons  herein  given,  I  am  of  the  opinion 
that  restricted  Indians,  under  existing  law,  are 
without  power  to  create  trust  estates  out  of  their 
restricted  property,  even  with  the  approval  of  the 
Secretary  of  the  Interior.  Having  thus  answered  the 
primary  or  main  question  at  hand,  I  deem  it  un- 
necessary to  discuss  features  of  the  collateral  issues 
presented. 

Approved:  June  26,   1929. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 

E.  C.  Finney, 

Solicitor. 
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M-25260 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


My  opinion  is  requested  as  to  whether  lessees  of 
segregated  coal  and  asphalt  lands  of  the  Choctaw 
and  Chickasaw  Indians  in  Oklahoma  are  obligated 
under  the  terms  of  their  leases  and  the  governing 
statute  to  mine  the  quantities  of  coal  specified  in 
the  regulations  of  the  Secretary  of  the  Interior, 
hereinafter  referred  to,  or  to  pay  royalties  thereon 
if  not  mined.  If  so,  there  is  now  due  to  the  Indians 
the  sum  of  $620,747.68  on  71  leases;  if  not.  the 
delinquencies  aggregate  $56,717.70. 

The  leases  purport  to  have  been  made  pursuant 
to  the  act  of  June  28,  1898  (30  Stat.  495) ,  authoriz- 
ing the  leasing  of  such  lands  in  tracts  of  960  acres 
lor  30  years.  The  act  fixed  the  rates  of  royalty  at 
15  cents  per  ton  for  coal  and  60  cents  per  ton  for 
asphalt,  subject  to  increase  or  decrease  by  the  Sec- 
retary of  the  Interior,  and  required  each  lessee  to 
pay,  as  advanced  royalty,  one  hundred  dollars  for 
the  first  and  second  years,  two  hundred  dollars  for 
the  third  and  fourth  years,  and  five  hundred  dol- 
lars for  each  succeeding  year. 

The  provision  of  the  act  applicable  to  the  ques- 
tion  under  consideration  is  this: 

All  coal  and  asphalt  mines  in  the  two  na- 
tions, whether  now  developed,  or  to  be  here- 
after developed,  shall  be  operated  *  *  *  un- 
der such  rules  and  regulations  as  shall  be  pre- 
scribed by  the  Secretary  of  the  Interior. 

On  October  7,  1898,  the  Secretary  of  the  Interior 
issued  regulations  under  said  act  which  prescribed 
the  form  of  leases  to  be  issued  thereunder,  em- 
bodying its  provisions  with  respect  to  advanced 
royalties  and  the  lessees  agreement  "to  open  mines 
and  operate  the  same  in  a  workmanlike  manner  to 
the  fullest  possible  extent  *  *  *  subject  in  all 
respects  to  the  rules  and  regulations  heretofore  or 
that  may  be  hereafter  prescribed  *  *  *  by  the 
Secretary  of  the  Interior." 

On  May  22,  1900,  the  Secretary  of  the  Interior 
amended  said  regulations  and  required  that  lessees 
"operate  and  produce  coal  *  *  *  in  not  less  than 
the  following  quantities:  three  thousand  tons  dur- 
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ing  the  first  year  from  date  of  approval  of  lease; 
four  thousand  tons  the  second  year;  seven  thousand 
the  third  year;  eight  thousand  tons  the  fourth  year 
and  fifteen  thousand  tons  the  fifth  and  each  suc- 
ceeding year." 

On  December  6,  1907,  the  Secretary  amended 
the  regulations  of  May  22,  1900,  to  give  the  lessee 
the  option  to  pay  royalty  on  the  required  annual 
tonnage  in  lieu  of  stipulated  production. 

The  leases  involved  are  not  before  me,  but  it 
appears  from  the  accompanying  record  that  some 
were  executed  before  the  adoption  of  regulations 
requiring  production  of  a  specific  annual  tonnage; 
some  were  amended  at  the  time  of  approval  or 
subsequent  assignment  to  conform  to  said  regula- 
tions, while  others  were  executed  after  the  adop- 
tion thereof. 

The  act  of  June  28,  1898,  supra,  so  far  as  it  af- 
fects the  matter  under  consideration,  was  passed, 
not  for  the  purpose  of  creating  a  new  right,  in- 
choate or  otherwise,  in  any  individual  or  class,  but 
solely  to  subserve  the  interests  of  the  Indians,  the 
owners  of  the  land.  With  respect  to  coal  it  was  a 
broad  legislaive  power  of  attorney  to  the  Secre- 
tary of  the  Interior  to  provide  for  its  lease  upon 
such  terms  and  conditions  as  he  might  determine 
to  be  in  their  interest  without  limitation  save  as  to 
area,  duration,  and  the  explicit  requirement  for 
the  payment  of  advance  royalties.  Compliance  with 
the  regulations  adopted  by  the  Secretary  was  pre- 
requisite to  a  valid  right  under  the  law,  and  one 
who  availed  himself  of  those  regulations  and  entered 
into  a  contract  with  the  representatives  of  the  In- 
dians is  bound  thereby,  unless  it  appear  that  the 
Secretary  omitted  from  the  lease  matters  required 
by  the  law  or  inserted  provisions  forbidden  by  its 
terms  or  subversive  of  its  purpose.  No  stipulation 
of  the  lease,  agreed  to  by  the  lessee,  however, 
onerous  to  him  is,  for  that  reason,  invalid;  on  the 
contrary  it  may  have  been  a  wise  and  considered 
safeguard  for  the  rights  of  the  Indians,  in  whose 
behalf  alone  the  Secretary  acted. 

Operation  of  a  coal  mine  is  mining  of  coal,  and 
the  broad  power  conferred  upon  the  Secretary  to 
prescribe  rules  and  regulations  for  such  operation 
carried  with  it  the  authority  and  duty  to  require 
the  production  of  a  tonnage  reasonably  adequate 
to  safeguard  the  interests  of  the  Indians  and  in- 
sure them  against  merely  speculative  segregations 
of  their  lands.  There  is  no  warrant  whatever  in  the 
law  itself,  in  the  history  of  the  act  or  in  reason  for 
a  holding  that  it  was  the  purpose  of  the  law,  in  its 
provision  for  advance  royalties,  to  confer  upon  a 
lessee  the  right  or  power  to  withhold  960  acres  of 


valuable  coal  land  from  development  for  30  years 
upon  payment  of  $14,600  in  annual  installments. 
On  the  contrary  it  is  plain  that  those  required  ad- 
vance yearly  payments  represent  the  minimum 
which  the  Indians  should  receive  in  any  one  year 
and,  to  that  extent,  a  limitation  upon  the  author- 
ity of  the  Secretary.  Perhaps  too,  he  might  not 
have  prescribed  greater  advance  royalties  than 
those  referred  to;  but  that  issue  is  not  involved 
here. 

I  am  constrained  to  and  do,  therefore,  hold  that 
the  provision  in  the  regulations  of  1898  requiring 
bonafide  and  diligent  development  of  each  lease- 
hold, in  addition  to  the  payment  of  advance  roy- 
alties was  a  valid  exercise  of  authority  by  the  Sec- 
retary of  the  Interior:  that  the  specific  definition 
by  him  (in  the  regulations  of  1900)  ,  of  what  ton- 
nage would  be  evidence  of  good  faith  and  dili- 
gence was,  upon  acceptance  by  the  lessee,  bind- 
ing upon  the  latter;  and  that  the  option  given  the 
lessee  to  pay  royalty  in  lieu  of  actual  production  of 
coal  was  an  indulgence  to  him  of  which  he  can- 
not complain. 

I  have  considered  the  decisions  in  United  States 
v.  McMurray  et  al.,  (181  Fed.  723),  and  United 
States  v.  Dcgnan  &  McConncll  Coal  and  Coke 
Company  et  ah,  decided  October  12,  1915.  While, 
as  held  by  the  Supreme  Court  of  the  United  States 
in  Weyerhaeuser  v.  Hoyt  (219  U.S.  380,  386),  in 
commenting  upon  the  earlier  decision  in  Sjoli  v. 
Drcschel  (199  U.S.  564) ,  "due  persuasive  force  of 
the  reasoning  of  the  opinion  *  *  *  if  here  appli- 
cable remains,  and  must  be  considered"  by  the 
Secretary  of  the  Interior  as  well  as  the  courts  in 
arriving  at  the  true  interpretation  of  the  act  of 
1898,  the  decisions  in  the  McMurray  and  Degnan 
&  McConnell  cases  are  conclusive  as  to  the  rights  of 
the  Indians  under  no  contracts  save  those  involved 
in  those  suits. 

Each  of  these  lessees  should  be  ruled  to  show 
cause  why  the  matter  of  the  ascertained  indebted- 
ness under  his  lease  should  not  be  submitted  to  the 
Attorney  General  of  the  United  States  for  such  ac- 
tion as  may  be  appropriate.  In  response  to  the  rule 
he  may  set  forth,  by  corroborated  affidavit,  all 
facts  that  may,  in  his  judgment,  have  excused  or 
warranted  failure  to  comply  with  the  terms  of  his 
lease. 

E.  C.  Finney, 

Solicitor. 
Approved:  August  1,  1929. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 
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Claims  within  Indian  Pueblos- 
New  Mexico 

52  L.D.  694 

M-25278  August  7,  1929. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  Indian 
Affairs  you  have  requested  my  opinion  as  to  what 
showing  of  title  should  be  required  in  connection 
with  proposed  purchases  of  certain  lands  claimed 
by  non-Indians  within  the  exterior  boundaries  of 
grants  made  to  the  various  Indian  Pueblos  in  New 
Mexico  and  whether  or  not  the  conveyance  to  be 
taken  should  run  to  the  United  States  in  trust  for 
the  Indians  or  direct  to  the  respective  Pueblos. 

In  the  determination  of  these  questions  a  state- 
ment of  the  facts  and  conditions  leading  up  to  and 
inducing  the  purchases  under  consideration  may 
prove  of  assistance.  The  territory  in  which  the  Pueb- 
los are  found  and  the  allegiance  of  its  inhabitants 
were  transferred  to  the  United  States  from  Mexico 
in  virtue  of  the  Treaty  of  Guadalupe  de  Hidalgo 
under  date  of  February  2,  1848  (9  Stat.  922). 
Within  the  domain  so  acquired  were  many  indi- 
viduals and  communities  claiming  title  to  given 
areas  under  grants  made  during  the  period  of 
Spanish  sovereignty.  Among  such  claimants  were 
some  20  of  the  Indian  Pueblos  claiming  as  villages 
or  communities  rather  than  as  individuals.  The 
lands  claimed  by  these  several  Pueblos  vary  in 
quantity  but  usually  embrace  about  17,000  acres. 
Their  title,  which  was  a  communal  fee  was  recog- 
nized by  the  Mexican  Government  and  after  ac- 
quisition of  this  territory  by  the  United  States  such 
title  was  confirmed  by  Congress  in  the  act  of  De- 
cember 22,  1858  (11  Stat.  372),  pursuant  to  which 
communal  fee  simple  patents  issued  to  the  respec- 
tive Pueblos  for  the  lands  claimed  by  them.  Within 
the  limits  of  the  areas  so  granted  and  confirmed 
to  the  Pueblos,  however,  many  persons  other  than 
Indians  have  set  up  claims  of  title  to  specific  tracts 
of  land  adverse  to  the  Pueblos,  founded  in  some 
instances  upon  occupation  under  color  of  title  ante- 
dating the  acquisition  of  this  domain  by  the 
United  States,  in  other  instances  upon  purchases 
from  the  governors  or  other  tribal  officers,  or  from 
individual  Indians,  and  in  still  other  instances  the 
claims  of  title  rest  upon  adverse  possession  under 
the  local  statutes  of  limitation.  While  it  is  not  the 
purpose  here  to  discuss  the  legal  aspects  of  these 
conflicting  claims,  it  may  be  pointed  out  that  the 


claims  adverse  to  the  Pubelos  were  strengthened 
somewhat  by  the  earlier  decisions  of  the  courts 
indicating  that  the  Pueblos  in  matters  affecting 
their  titles  were  under  the  jurisdiction  of  the  local 
tribunals.  See  in  this  connection  United  States  v. 
Joseph  (94  U.S.  614)  ,  holding  that  the  Pueblos 
had  a  complete  title  to  their  lands  and  were  not 
Indian  tribes  within  the  meaning  of  the  acts  of 
Congress  prohibiting  settlement  on  lands  belong- 
ing, secured,  or  granted  by  treaty  with  the  United 
States  to  any  Indian  tribe;  also  United  States  v. 
Conway  (175  U.S.  60)  ,  holding  that  the  act  of 
1858,  supra,  operated  to  release  to  the  Indians  all 
the  title  of  the  United  States  to  the  land  covered 
by  it  as  effectually  as  if  it  contained  in  terms  a 
grant  de  novo.  The  claims  of  these  non-Indians 
were,  however,  rendered  less  secure  by  the  later 
case  of  United  States  v.  Sandoval  (231  U.S.  28)  , 
wherein  the  Supreme  Court,  receding  to  some  ex- 
tent from  its  former  rulings,  held  that  the  Pueblo 
Indians  were  wards  of  the  Government  and  enti- 
tled to  its  protection  to  the  same  extent  as  any 
other  Indian  community.  The  complicated  and 
unsettled  condition  of  land  titles  thus  existing  in 
these  areas  has  been  a  source  of  much  concern,  not 
only  to  the  Pueblos  and  the  adverse  claimants, 
but  to  Congress  as  well,  and  led  to  the  passage  by 
that  body  of  the  act  of  June  7,  1924  (43  Stat.  636)  , 
the  primary  purpose  of  which  was  to  settle  and 
adjust  these  conflicting  claims  and  finally  set  at  rest 
titles  within  the  Indian  Pueblo  grants. 

Section  1  of  that  act  provides  for  the  institution 
of  suits  to  quiet  title  by  the  Attorney  General  after 
the  "Pueblo  Lands  Board"  created  by  section  2 
thereof  has  completed  its  investigations  and  made 
its  reports  and  findings  as  to  each  Pueblo,  in  which 
suits  the  statute  of  limitations,  as  set  up  in  section 
4,  might  be  pleaded  by  or  against  the  Indians.  The 
board  consisted  of  the  Attorney  General,  the  Sec- 
retary of  the  Interior,  and  a  third  member  ap- 
pointed by  the  President,  each  of  whom  might  act 
through  an  assistant  in  all  hearings,  investigations, 
and  deliberations  in  New  Mexico.  The  functions 
of  the  board,  as  defined  by  the  statute,  resemble 
closely  those  of  a  master  in  chancery  in  investi- 
gating, hearing,  and  determining  the  rights  of  re- 
spective parties  among  these  Pueblos.  The  reports 
and  findings  of  the  board  were  confined,  broadly 
speaking,  to  two  classes  of  cases,  first,  those  where 
the  board  finds  the  title  of  the  Indians  not  to  have 
been  extinguished,  and  with  this  class  we  are  not 
here  concerned,  and  second,  those  where  valid 
title  is  found  to  exist  in  non-Indian  claimants.  As 
to  this  latter  class  the  statute  provides  (section  8) 
that  the  reports  of  the  board  shall  include  a  find- 
ing as  to  the  benefit  to  the  Indians  in  anywise  of 
the  removal  of  such  non-Indian  claimants  by  pur- 
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chases  of  their  lands  and  improvements  and  the 
transfer  of  the  same  to  the  Indians.  The  Pueblo 
Lands  Board,  it  appears,  has  completed  its  investi- 
gations and  submitted  its  reports  and  findings  on 
a  number  of  Pueblos,  and  in  several  instances  rec- 
ommendation was  made  that  certain  tracts,  title  to 
which  was  found  to  rest  in  non-Indians,  be  pur- 
chased for  the  benefit  of  the  Indians.  Pursuant 
thereto  the  matter  was  presented  to  Congress  and 
appropriations  to  that  end  were  contained  in  the 
Interior  Department  appropriation  act  of  March 
4,  1929  (45  Stat.  1569) ,  and  the  second  deficiency 
act  of  the  same  date  (45  Stat.  1638) .  It  is  in  con- 
nection with  purchases  under  these  appropriations 
that  the  questions  presented  in  the  present  inquiry 
have  arisen  and  the  Commissioner  of  Indian  Affairs 
in  presenting  them  expresses  doubt  as  to  whether 
the  showing  of  title  required  to  be  made  should 
date  from  the  report  and  findings  of  the  Pubelo 
Lands  Board  or  from  the  dates  of  the  patents  or 
certificates  of  title  to  be  issued  to  non-Indian  claim- 
ants under  section  13  of  the  statute  hereafter  re- 
ferred to,  or  whether  it  will  be  necessary  to  obtain 
abstracts  of  title  containing  a  complete  history  of 
the  title  from  its  origin  to  the  date  of  purchase. 
The  Commissioner  also  suggests: 

This  Office  has  under  immediate  considera- 
tion a  case  invoving  the  purchase  of  three 
tracts  of  land  within  the  San  Felipe  Pueblo, 
the  report  of  the  Board  thereon  being  dated 
May  14,  1928.  In  the  event  that  patents  or  cer- 
tificates of  title  are  required  before  purchases 
can  be  completed,  apparently  the  patents  or 
certificates  in  these  cases  could  not  be  applied 
for  prior  to  May  14,  1930.  This  condition  ap- 
plies to  other  purchases  now  in  progress  which 
purchases  probably  could  not  be  completed 
with  the  funds  now  available  because  of  the 
lack  of  time  and  would  have  to  be  abandoned 
if  it  is  necessary  to  await  the  issuance  of  pat- 
ents of  certificates  by  the  Government  to  indi- 
vidual owners. 

The  solution  of  these  problems  is  to  be  found  in 
section  13  of  the  statute  which  reads: 

That  as  to  all  lands  within  the  exterior 
boundaries  of  any  lands  granted  or  confirmed 
to  the  Pueblo  Indians  of  New  Mexico,  by  any 
authority  of  the  United  States  of  America  or 
any  prior  sovereignty,  or  acquired  by  said  In- 
dians as  a  community  by  purchase  or  otherwise 
and  which  have  not  been  claimed  for  said  In- 
dians by  court  proceedings  then  pending  or 
the  findings  and  report  of  the  board  as  herein 
provided,  the  Secretary  of  the  Interior  at  any 


time  after  two  years  after  the  filing  of  said  re- 
ports of  the  board  shall  file  field  notes  and  plat 
for  each  pueblo  in  the  office  of  the  surveyor 
general  of  New  Mexico  at  Santa  Fe,  New  Mex- 
ico, showing  the  lands  to  which  the  Indian 
title  has  been  extinguished  as  in  said  report 
set  out,  but  excluding  therefrom  lands  claimed 
by  or  for  the  Indians  in  court  proceedings  then 
pending,  and  copies  of  said  plat  and  field  notes 
certified  by  the  surveyor  general  of  New  Mex- 
ico as  true  and  correct  copies  shall  be  accepted 
in  any  court  as  competent  and  conclusive  evi- 
dence of  the  extinguishment  of  all  the  right, 
title,  and  interest  of  the  Indians  in  and  to  the 
lands  so  described  in  said  plat  and  field  notes 
and  of  any  claim  of  the  United  States  in  or  to 
the  same.  And  the  Secretary  of  the  Interior 
within  thirty  days  after  the  Indians'  right  to 
bring  independent  suits  under  this  Act  shall 
have  expired,  shall  cause  notice  to  be  pub- 
lished in  some  newspaper  or  newspapers  of 
general  circulation  issued,  if  any  there  be,  in 
the  county  wherein  lie  such  lands  claimed  by 
non-Indian  claimants,  respectively,  or  wherein 
some  part  of  such  lands  are  situated,  otherwise 
in  some  newspaper  or  newspapers  of  general 
circulation  published  nearest  to  such  lands, 
once  a  week  for  five  consecutive  weeks,  setting 
forth  as  nearly  as  may  be  the  names  of  such 
non-Indian  claimants  of  land  holdings  not 
claimed  by  or  for  the  Indians  as  herein  pro- 
vided, with  a  description  of  such  several  hold- 
ings, as  shown  by  a  survey  of  Pueblo  Indian 
lands  heretofore  made  under  the  direction  of 
the  Secretary  of  the  Interior  and  commonly 
known  as  the  "Joy  Survey",  or  as  may  be  other- 
wise shown  or  defined  by  authority  of  the  Sec- 
retary of  the  Interior,  and  requiring  that  any 
person  or  persons  claiming  such  described  par- 
cel or  parcels  of  land  of  any  part  thereof,  ad- 
versely to  the  apparent  claimant  or  claimants 
so  named  as  aforesaid,  or  their  heirs  or  assigns, 
shall,  on  or  before  the  thirtieth  day  after  the 
last  publication  of  such  notice,  file  his  or  their 
adverse  claim  in  the  United  States  Land  Office 
in  the  land  district  wherein  such  parcel  or  par- 
cels of  land  are  situate,  in  the  nature  of  a  con- 
test, stating  the  character  and  basis  of  such  ad- 
verse claim,  and  notice  of  such  contest  shall  be 
served  upon  the  claimant  or  claimants  named 
in  the  said  notice,  in  the  same  manner  as  in 
cases  of  contest  of  homestead  entries.  If  no 
such  contest  is  instituted  as  aforesaid,  the  Sec- 
retary of  the  Interior  shall  issue  to  the  claim- 
ant or  claimants,  or  their  heirs  or  assigns,  a 
patent  or  other  certificate  of  title  for  the  par- 
cel or  parcels  of  land  so  described  in  said  no- 
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tice;  but  if  a  contest  be  filed  it  shall  proceed 
and  be  heard  and  decided  as  contests  of  home- 
stead entries  are  heard  and  decided  under  the 
rules  and  regulations  of  the  General  Land 
Office  pertinent  thereto.  Upon  such  contest 
either  party  may  claim  the  benefit  of  the  pro- 
visions of  section  4  of  this  Act  to  the  same  ex- 
tent as  if  he  were  a  party  to  a  suit  to  quiet  title 
brought  under  the  provisions  of  this  Act,  and 
the  successful  party  shall  receive  a  patent  or 
certificates  of  title  for  the  land  as  to  which  he 
is  successful  in  such  proceeding.  Any  patent  or 
certificate  of  title  issued  under  the  provisions 
of  this  Act  shall  have  the  effect  only  of  a  re- 
linquishment by  the  United  States  of  America 
and  the  said  Indians. 

If  after  such  notice  more  than  one  person  or 
group  of  persons  united  in  interest  makes 
claim  in  such  land  office  adverse  to  the  claim- 
ant or  claimants  named  in  the  said  notice,  or 
to  any  other  person  or  group  of  persons  who 
may  have  filed  such  contest,  each  contestant 
shall  be  required  to  set  forth  the  basis  and 
nature  of  his  respective  claim,  and  thereupon 
the  said  claims  shall  be  heard  and  decided  as 
upon  an  original  contest  or  intervention. 

And  in  all  cases  any  person  or  persons  whose 
right  to  a  given  parcel  or  parcels  of  land  has 
become  fixed  either  by  the  action  of  the  said 
board  or  the  said  court  or  in  such  contest  may 
apply  to  the  Commissioner  of  the  General 
Land  Office  for  a  patent  or  certificate  of  title 
and  receive  the  same  without  cost  or  charge. 

Analyzing  the  foregoing  provision  of  law  we  find 
that  patents  or  certificates  of  title  are  to  issue  to 
the  non-Indian  claimants  but  only  after  certain 
things  mandatorily  required  by  the  statute  have 
been  done  by  the  Secretary  of  the  Interior.  Plats 
and  field  notes  showing  the  lands  to  which  the 
Indian  title  has  been  extinguished  must  be  filed  in 
the  office  of  the  surveyor  general  of  New  Mexico 
within  two  years  after  the  filing  of  the  reports  and 
findings  of  the  board  and  at  any  time  within  that 
two-year  period  the  findings  of  the  board  are  sub- 
ject to  attack  in  independent  suits  instituted  by  the 
Indians  (see  section  3,  subsection  b,  paragraph  2)  . 
Further,  within  30  days  after  the  Indians'  right  to 
maintain  independent  suits  has  expired  notice 
must  be  published  in  newspapers  of  general  cir- 
culation for  five  consecutive  weeks,  setting  forth 
the  names  of  the  non-Indian  claimants  with  de- 
scription of  their  holdings  as  shown  by  what  is 
termed  the  "Joy  Survey,"  or  as  may  be  otherwise 
shown  or  defined  by  the  Secretary  of  the  Interior, 
requiring  any  person  or  persons  claiming  adversely 


to  those  in  whom  the  Board  found  title  to  exist  to 
file  his  or  their  adverse  claim  in  the  nature  of  a 
contest  in  the  United  States  land  office  on  or  be- 
fore the  30th  day  after  the  last  publication  of  the 
notice.  If  no  contest  be  filed,  patent  or  certificate 
of  title  will  issue  to  the  claimant,  but  if  a  contest 
be  filed  it  is  to  be  heard  and  decided  as  contests  of 
homestead  entries  are  heard  and  decided,  the  suc- 
cessful party  to  receive  a  patent  or  certificate  of 
title. 

These  statutory  provisions  make  it  plain  that  the 
reports  and  findings  of  the  Pueblo  Lands  Board, 
though  no  doubt  entitled  to  great  weight  in  the 
consideration  of  questions  of  title  to  the  lands  cov- 
ered thereby,  do  not  constitute  an  adjudication  or 
final  determination  of  the  title,  and  that  good  mer- 
chantable title  can  not  be  said  to  rest  in  the  claim- 
ant unless  and  until  his  rights  to  the  particular1 
parcel  or  parcels  of  land  claimed  by  him  have  be- 
come fixed  in  the  manner  provided  by  the  statute, 
i.e.,  either  by  the  uncontested  action  of  the  Board, 
or  by  determination  of  title  by  a  court  of  compe- 
tent jurisdiction  in  an  independent  suit  instituted 
by  the  Indians,  or  a  like  determination  by  the  De- 
partment of  any  contest  instituted,  heard  and  de- 
cided in  the  manner  above  indicated.  Manifestly, 
therefore,  no  purchases  of  these  lands  may  safely 
be  made  unless  and  until  the  rights  of  the  claimant 
have  been  fixed  or  determined  in  some  one  of  the 
ways  just  mentioned. 

As  to  the  showing  of  the  title  required  in  connec- 
tion with  such  purchases,  it  is  to  be  borne  in  mind 
that  we  are  here  dealing  with  titles  originally  de- 
fective but  since  cured  under  the  operation  of  the 
statute  of  limitations  set  up  in  section  4  of  the 
statute,  that  is  to  say,  in  those  cases  where  the 
Board  finds  that  the  Indian  title  has  been  extin- 
guished and  that  good  title  rests  in  the  adverse 
claimant,  such  finding  will  usually  be  founded 
upon  the  premise  that  the  claimant  and  his  prede- 
cessors in  interest  have  been  in  the  occupation  of 
the  land  for  the  period  specified  coupled  with 
other  circumstances  set  forth  in  the  statute,  and, 
hence,  are  entitled  to  plead  the  same  in  bar  of  any 
adverse  claim  of  title  asserted  on  behalf  of  the  In- 
dians or  others.  Title  of  this  kind,  of  course,  does 
not  rest  upon  documentary  evidence  but  upon 
matters  dehors  the  record  which  are  incapable  of 
affirmative  showing  in  an  abstract  of  title  and  must 
from  the  nature  of  the  title  itself  be  disclosed  by 
evidence  aliunde.  Aside  from  the  fact  that  evidence 
of  this  kind  is  more  or  less  unsatisfactory,  the  need 
for  requiring  the  same  in  the  cases  under  con- 
sideration where  the  rights  of  the  claimant  have 
become  fixed  in  the  manner  provided  for  in  the 
statute  is  not  apparent,  and  the  showing  of  title 
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to  be  required  in  connection  with  a  purchase  from 
such  claimant  need  not,  in  my  opinion,  go  back 
of  the  proceedings  in  which  the  rights  of  the  claim- 
ant were  so  fixed  and  determined. 

It  is  highly  desirable,  however,  that  the  determi- 
nation of  the  rights  of  the  claimant  in  accordance 
with  the  requirements  of  the  statute  be  placed  of 
record  and  shown  in  the  abstract,  and  to  this  end 
the  suggestion  is  made  that  it  would  be  well  to 
defer  the  purchase  of  any  of  these  lands  until  pat- 
ent or  certificate  of  title  has  issued  to  the  claimant. 
This  suggestion  is  made  for  the  reason  that  such 
patent  or  certificate  of  title  not  only  operates,  when 
issued,  as  a  relinquishment  by  the  United  States 
and  the  Indians  (see  section  13  above)  but,  in 
addition,  such  instruments,  under  the  rule  laid 
down  by  the  Supreme  Court  of  the  United  States  in 
Smelting  Co.  v.  Kemp  (104  U.S.  636,  640),  will 
constitute  official  declaration  by  the  proper  officers 
of  the  Government  that  all  requirements  prelim- 
inary to  their  issue  have  been  compiled  with.  In 
such  event,  of  course,  the  abstract  of  title  to  be 
furnished  in  connection  with  purchases  from  the 
patentees  or  certificate  holders  need  cover  only  the 
period  from  the  date  of  the  patent  or  certificate 
to  the  time  of  purchase. 

With  regard  to  the  character  of  title  to  be  con- 
veyed, that  is,  whether  the  conveyance  should  run 
to  the  United  States  in  trust  for  the  Indians  or 
direct  to  the  respective  Pueblos,  I  find  that  no  clear 
direction  on  this  point  is  contained  in  the  act  of 
1924  or  in  either  of  the  appropriation  acts  above 
referred  to.  It  appears  from  the  papers  accom- 
panying the  submission,  however,  that  the  moneys 
to  be  used  in  effecting  these  purchases  belong  to 
the  Indians  as  a  result  of  appropriations  made  by 
Congress  to  compensate  them  for  the  loss  of  lands 
and  water  rights,  title  to  which  was  found  to  have 
vested  in  non-Indian  claimants,  which  moneys  are 
carried  in  the  United  States  Treasury  to  the  credit 
of  the  Pueblos  entitled  thereto.  (See  section  7  of 
the  act  of  1924.)  Moreover,  as  we  have  seen,  the 
tracts  to  be  purchased  were  originally  held  by  the 
Indians  in  communal  fee  simple  ownership  and 
are  surrounded  by  other  lands  held  by  the  Indians 
under  the  same  sort  of  title.  These  considerations, 
in  the  absence  of  any  express  direction  by  Congress 
in  the  matter,  but  lead  to  the  conclusion  that  the 
intention  was  to  remove  these  non-Indian  claim- 
ants by  purchase  of  their  rights  and  restore  the 
lands  to  their  original  status,  and  I  am  therefore 
of  the  opinion  that  the  conveyance  in  question 
would  run  not  to  the  United  States  in  trust  for  the 
Indians,  but  direct  to  the  respective  Pueblos,  to  be 
held  by  them  in  the  same  manner  and  subject  to 


the   same   tenure   as  other   lands   included   in   the 
original   Pueblo   grants. 

E.  C.  Finney, 

Solicitor. 
Approved:  August  7,  1929. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 


Quapaw— Mining  Leases 

M-25280  August  21,  1929. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  asked  my  views  on  the  request  made  in 
behalf  of  the  Eagle-Picher  Lead  Company  for 
approval  of  certain  former  mining  leases  involv- 
ing lands  allotted  to  Slim  Jim  and  Sin-tah-hah-hah, 
deceased  members  of  the  Quapaw  Tribe,  Okla- 
homa. 

The  leases  in  question  were  made  by  the  heirs  of 
the  above  allottees  in  1912,  1913  and  1914  under 
the  act  of  June  7,  1897  (30  Stat.  62,  72) ,  authoriz- 
ing Indians  at  the  Quapaw  Agency  to  lease  their 
lands.  It  was  held  by  the  Solicitor  of  this  Depart- 
ment (Opinions  of  June  2,  1922,  and  July  24, 
1922)  ,  and  the  courts  (Eagle-Picher  Lead  Com- 
pany v.  Fullerton,  28  Fed.  2d.  471) ,  that  said  leases 
expired  on  May  2,  1922.  The  act  of  1897  was  at  the 
time  construed  to  mean  that  allottees  at  the  Qua- 
paw Agency  might  lease  their  lands  free  from  de- 
partmental supervision.  During  the  life  of  these 
leases  the  position  was  taken  by  the  Department 
that  the  heirs  of  the  above-named  allottees  were  not 
competent  under  a  further  provision  in  the  act  of 
June  7,  1897,  which  declares  that  where  any  Qua- 
paw allottee  cannot  improve  or  manage  his  allot- 
ment properly  and  with  benefit  to  himself,  the 
same  may  be  leased  in  the  discretion  of  the  Secre- 
tary upon  such  terms  and  conditions  as  shall  be 
prescribed  by  him.  Thereupon  the  Department 
took  over  the  supervision  of  the  leases  and  collec- 
ted for  the  benefit  of  the  Indian  lessors  the  royal- 
ties provided  for  in  the  leases.  This  action  carries 
the  necessary  implication,  at  least,  that  the  leases 
as  already  made  were  valid.  In  fact  it  was  held  in 
Solocitor's  Opinion  of  June  2,  1922,  that  leases 
such  as  these,  executed  prior  to  and  expiring  on 
May  2,  1922,  were  "not  necessarily  invalid  because 
they  were  not  specifically  approved  by  the  Secre- 
tary of  the  Interior.  So,  also,  this  Department  is 
not  in  a  very  favorable  position  to  attack  the 
validity  of  these  leases  for  that  reason." 
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A  later  act  of  March  3,  1921  (41  Stat.  1225, 
1249),  provides  as  follows:  "That  all  said  lands 
alloted  to  or  inherited  by  the  Quapaw  Indians 
may,  when  subject  to  restrictions  against  aliena- 
tion, be  leased  for  mining  purposes  for  such  period 
of  time  and  under  such  rules,  regulations,  terms 
and  conditions  only  as  may  be  prescribed  by  the 
Secretary  of  the  Interior,  and  such  lands  while  re- 
stricted against  alienation  may  be  leased  for  min- 
ing purposes  as  provided  herein." 

This  clearly  places  the  control  and  supervision 
over  future  mining  leases  in  the  Secretary  of  the 
Interior.  It  was  held  in  Solicitor's  Opinion  of  June 
2,  1922,  that  the  above  provision  "did  not  and 
could  not  impair  valid  preexisting  leases." 

Some  three  months  after  the  leases  in  question 
had  expired,  on  May  2,  1922,  under  the  Solicitor's 
Opinions  and  court  decisions  above  referred  to 
new  leases  were  made  and  entered  into  by  the  In- 
dians and  the  Eagle-Picher  Lead  Company,  and 
these  were  approved  by  the  Secretary  of  the  In- 
terior on  September  6,  1922.  The  present  request 
for  approval  of  the  old  leases  raises  the  question, 
of  course,  as  to  whether  the  surrounding  circum- 
stances particularly  set  out  above  may  be  regarded 
as  being  an  approval  of  or  acquiescence  in  said 
leases.  The  history  of  the  case  shows  there  can  be 
little  or  no  question  as  to  the  latter. 

It  is  found  that  the  cases  cited  in  support  of  the 
request  for  approval  are  not  strictly  controlling  for 
the  reason  that  under  the  statute  the  validity  of 
the  leases  in  question  was  not  specifically  condi- 
tioned or  made  dependent  upon  the  prior  ap- 
proval of  the  Secretary,  or  the  President,  as  was 
the  case  in  the  matter  of  certain  deeds  involved 
in  those  cases. 

The  absolute  necessity  for  the  action  requested 
is  not  apparent.  We  are  not  dealing  here  with  ex- 
isting leases  concerning  the  validity  of  which  there 
may  be  some  doubt,  or  a  situation  where,  even 
though  apparently  unnecessary,  it  could  do  no 
particular  harm  to  approve  the  leases.  Here  the 
leases  have  long  since  expired,  and  no  serious  ob- 
jection is  being  raised  as  to  their  validity,  cer- 
tainly not  by  the  Department.  On  the  contrary, 
what  action  has  been  taken  by  the  Department  is 
in  the  direction  of  acquiescence  virtually  amount- 
ing to  approval.  In  fact,  its  attitude  has  been  that 
the  law  did  not  require  approval  by  the  Secretary. 
Furthermore,  in  view  of  the  matters  set  out  and 
the  discussions  contained  in  the  decisions  leading 
up  to  the  conclusion  that  these  leases  expired  on 
May  2,  1922,  it  is  difficult  to  say  just  what  might 
be  involved  in  a  formal  approval  of  them  at  this 
late  date.  They  have  been  treated  as  valid  by  the 
Department,  and,  under  all  the  circumstances,  it  is 
my  view,  not  only  that  formal  approval  is  appar- 


ently unnecessary,  but  that  it  would  not  be  advis- 
able, in  some  respects,  the  leases  having  long  since 
expired,  to  take  the  action  requested. 

E.  C.  Finney, 

Solicitor. 
Approved:  August  21,  1929. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 


Wind   River   Reservation— Repayment  of 
Irrigation  Construction  Costs 


52  L.D.  709 


Opinion,  September  9,  1929. 


Indian    Lands — Wind    River    Reservation — Wyoming — 

Reclamaton — Irrigation — Construction   Costs — Lien — 

Repayment — Tribal   Funds 

The  act  of  March  3,  1905,  provided  that  the  construction 
costs  of  the  irrigation  project  on  the  Wind  River  Indian 
Reservation  in  Wyoming  should  be  repaid  in  their  entirety 
from  tribal  funds,  and  no  individual  obligation  was  imposed 
upon  the  particular  Indians  whose  lands  were  to  be  benefited 
by  the  irrigation  system. 

Indian  Lands — Wind  River  Reservation — Wyominc — 

Reclamation — Irrigation — Construction  Costs — Lien — 

Repayment — Tribal  Funds— Statutes 

The  act  of  August  1,  1914,  which  changed  the  preexisting 
plan  of  requiring  repayment  of  construction  costs  from  tribal 
funds  to  the  more  equitable  one  that  the  individuals  bene- 
fited should  bear  the  burden,  did  not  contain  any  provision 
leu  the  creation  of  a  lien  against  the  lands  benefited,  and 
consequently  the  obligation  to  repay  was  merely  a  personal 
one   imposed    upon    the   landowner. 

Indian  Lands — Reclamation — Irrigation — Costs- 
Li  en — Statutes 

The  provision  in  the  act  of  March  7,  1928,  which  created 
a  first  lien  against  irrigable  lands  under  all  irrigation  pro- 
jects within  Indian  reservations  where  the  construction, 
operation  and  maintenance  costs  of  such  projects  remained 
unpaid  and  reimbursable,  had  no  rectroative  effect  to  the 
extent  of  imposing  a  lien  upon  lands  that  had  theretofore 
passed  into  private  ownership  free  therefrom,  or  in  any  way 
to  alter  the  rights  and  obligations  of  parties  as  fixed  prior 
to  the  effective  date  of  that  act. 

Indian  Lands — Wind  River  Reservation — Wyoming — 

Reclamation — Irrigation — Allotment — Patent — 

Purchaser — Costs — Payment 

Where  irrigable  land  within  the  Wind  River  Indian  Reser- 
vation in  Wyoming,  allotted  to  an  Indian  in  severalty,  had 
been  patented  to  him  in  fee  subsequent  to  the  act  of 
August  1,  1914,  but  prior  to  the  act  of  March  7,  1928,  the 
the  liability  of  the  Indian,  and  one  purchasing  from  him,  is 
to  be  divided  between  them  in  proportion  to  the  areas 
brought  under  irrigation  during  their  respective  ownership. 
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Indian  Lands — Wind  River  Reservation — Wyoming — 

Reclamation — Irrigation — Allotment — Patent — 
Purchaser — Construction  Costs — Payment — Statutes 

The  liability  imposed  by  the  acts  of  August  1,  1914,  upon 
an  Indian  allottee  holding  a  fee  patent  who  sells  his  land 
to  a  white  purchaser  to  pay  the  construction  costs  in  pro- 
portion to  the  acreage  irrigated  up  to  the  time  the  Indian 
parted  with  his  title,  being  an  obligation  in  the  form  of  a 
personal  indebtedness,  can  not  be  shifted  to  the  purchaser 
in  the  absence  of  an  express  agreement  to  that  effect. 

Indian  Lands — Reclamation — Irrigation — Allotment — 

Purchaser — Construction  Costs — Repayment — 

Delivery  of  Water 

Being  under  no  obligation  to  deliver  water  free  of  cost, 
the  right  of  the  Government  to  require  a  purchaser  from 
an  Indian  holder  of  a  fee  simple  patent  to  repay  such  pro- 
portionate part  of  the  irrigation  construction  costs  as  are 
properly  assessable  against  land  brought  under  irrigation 
subsequent  to  the  date  of  his  purchase,  can  not  be  defeated 
by  any  covenant  incorporated  in  the  Indian's  deed. 

Prior  Solicitors'  Opinions  Adhered  to 

Solicitors'  opinions  of  December  15,  1922  (49  L.D.  ."570)  . 
and  November  6,  1926    (51   L.D.  613)  ,  adhered  to. 

Finney,  Solicitor: 

You  [Secretary  of  the  Interior]  have  requested 
my  opinion  as  to  the  liability  of  Charles  R.  Syrie, 
a  white  man,  for  repayment  of  irrigation  construc- 
tion costs  on  lands  within  the  Wind  River  irriga- 
tion project  in  Wyoming  purchased  by  him  from 
William  Hamilton,  an  Indian  allottee  to  whom  a 
patent  in  fee  had  previously  issued. 

Mr.  Hamilton,  it  appears,  was  allotted  under  the 
general  allotment  act  of  February  8,  1887  (24  Stat. 
388)  100  acres  of  land  on  the  Shoshone  or  Wind 
River  Reservation  described  as  the  N.  V2  NW.  V4 
and  S.  1/2  NE.  14  NE.  y4  Sec.  24,  T.  1  S.,  R.  1  E„ 
20  acres  of  which  was  classed  as  irrigable  land,  and 
the  balance  nonirrigable  agricultural  or  nonirriga- 
ble  grazing  lands.  Pursuant  to  a  finding  that  the 
Indian  was  competent  and  upon  authority  of  the 
act  of  May  8,  1906  (34  Stat.  182) ,  the  Secretary 
of  the  Interior  on  August  25,  1916,  issued  to  the 
allottee  a  fee  simple  patent.  Subsequently,  on 
October  9,  1917,  the  allottee  by  warranty  deed  con- 
veyed the  entire  allotment  to  Mr.  Syrie  together 
with— 

All  and  singular  the  improvements  of  every 
kind  and  nature  thereon,  and  in  any  wise  ap- 
purtenant thereto,  including  and  conveying 
hereby  all  waters  appropriated  for  beneficial 
use  upon  and  the  irrigation  of  said  lands,  to- 
gether with  all  irrigation  ditches  and  laterals 
appurtenant  to  said  lands  for  irrigation  thereof 


and  the  use  of  the  waters  thereon;  also  the 
proportionate  right  to  the  use  of  water  through 
and  from  the  Coolidge  Ditch. 

While,  as  indicated  above,  but  20  acres  of  the 
land  was  classed  as  irrigable,  it  appears  that  the 
actual  irrigable  area  was  about  70  acres.  Some  con- 
flict appears  as  to  the  area  under  irrigation  at  the 
time  the  Indian  parted  with  his  title.  The  Indian 
Office  states  that  the  allottee  had  developed  ap- 
proximately 40  acres  of  irrigable  land  at  the  time 
he  was  found  competent  to  receive  a  fee  patent, 
and  that  35  acres  thereof  were  then  under  culti- 
vation. Mr.  Syrie  alleges  that  at  the  time  he  pur- 
chased the  land  approximately  70  acres  were  under 
irrigation,  all  of  which  had  been  farmed  and  irri- 
gated during  the  season  of  1916  and  1917,  and  he 
contends  that  under  the  then  existing  legislation 
and  in  virtue  of  the  clause  in  his  deed  reproduced 
above,  the  lands  passed  to  him  free  from  any 
charge  for  the  construction  costs  of  the  project.  On 
the  other  hand,  the  Commissioner  of  Indian  Affairs 
has  taken  the  following  position: 

This  office  and  the  department  has  hereto- 
fore recognized  paid-up  water  rights  as  to  irri- 
gation construction  costs  on  a  20  acre  tract 
originally  allotted  as  irrigable  land,  in  accord- 
ance with  an  opinion  by  the  Attorney  General 
dated  September  2,  1921,  and  an  opinion  by 
the  Solicitor  for  the  Interior  Department, 
dated  December  15,  1922;  but  in  view  of  the 
fact  that  a  considerable  portion  of  the  remain- 
der of  the  allotment,  originally  allotted  as 
grazing  land,  has  been  brought  under  irriga- 
tion by  the  construction  of  the  Wind  River 
Irrigation  Project.  It  has  been  held  that  such 
area  is  subject  to  assessment  for  its  pro  rata 
share  of  the  irrigation  construction  costs,  un- 
der the  provisions  of  the  Act  of  August  1,  1914, 
supra,  and  subsequent  legislation.  Since  the 
Indian  was  allotted  but  20  acres  of  irrigable 
land,  indicating  that  the  Government  con- 
templated the  placing  of  that  area  only  under 
irrigation,  the  present  owner  is  apparently 
without  adequate  grounds  for  his  claim  to  a 
paid  up  water  right  for  the  total  area  now 
under  irrigation,  being  approximately  70  acres. 

The  act  of  March  7,  1928  (45  Stat.  200,  210), 
contains  the  following  provision: 

*  *  *  That  the  costs  of  irrigation  projects 
and  of  operating  and  maintaining  such  proj- 
ects where  reimbursement  thereof  is  required 
by  laws  shall  be  apportioned  on  a  per  acre 
basis   against    the   lands  under   the   respective 
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projects  and  shall  be  collected  by  the  Secretary 
of  the  Interior  as  required  by  such  law,  and 
any  unpaid  charges  outstanding  against  such 
lands  shall  constitute  a  first  lien  thereon  which 
shall  be  recited  in  any  patent  or  instrument 
issued  for  such  lands. 

The  above  legislation,  it  will  be  observed,  cre- 
ates a  first  lien  against  irrigable  lands  under  all 
irrigation  projects  where  the  construction,  opera- 
tion, and  maintenance  costs  of  such  projects  re- 
main unpaid  and  are  reimbursable  and  had  it  been 
in  force  at  the  time  the  transactions  above  referred 
to  took  place,  it  is  clear  that  the  irrigation  con- 
struction costs  would  have  been  a  charge  running 
as  a  covenant  with  the  land  and  enforcible  as  such 
against  the  Indian  and  his  successors  in  interest. 
But,  bearing  in  mind  that  it  is  beyond  the  power 
even  of  Congress  to  invade  or  impair  vested  rights 
(Choate  v.  Trapp,  224  U.S.  665) ,  it  becomes  neces- 
sary to  look  at  the  situation  prevailing  under  the 
prior  legislation  dealing  with  this  project,  particu- 
larly with  respect  to  the  rights  and  obligations  of 
the  parties  as  they   then  existed. 

By  the  act  of  March  3,  1905  (33  Stat.  1016), 
ratifying  an  agreement  previously  made,  the  Wind 
River  or  Shoshone  Indians  ceded  and  relin- 
quished to  the  United  States  part  of  their  reser- 
vation retaining  the  right,  however,  for  individual 
Indians  desiring  to  do  so,  to  select  allotments 
within  the  ceded  area.  The  United  States  was  to 
act  as  trustee  in  the  disposal  of  the  ceded  lands  for 
the  Indians  and  the  proceeds  arising  from  such 
disposition  were  to  be  paid  over  or  expended  for 
specific  purposes,  one  of  which  as  set  forth  in 
Article  4  of  the  agreement  was— 

It  is  further  agreed  that  of  the  moneys  de- 
rived from  the  sale  of  said  lands  the  sum  of 
one  hundred  and  fifty  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary,  shall  be 
expended  under  the  direction  of  the  Secretary 
of  the  Interior  for  the  construction  and  exten- 
sion of  an  irrigation  system  within  the  dimin- 
ished reservation  for  the  irrigation  of  the  lands 
of  the  said  Indians. 

Anticipating  receipts  from  sales  of  the  ceded 
lands,  Congress,  in  section  3  of  the  same  act  (page 
1022)  appropriated  certain  sums  from  the  Treas- 
ury. The  last  item  of  these  appropriations  reads— 

*  *  *  and  the  sum  of  twenty-five  thousand 
dollars  is  hereby  appropriated  out  of  any 
money  in  the  Treasury  of  the  United  States 
not  otherwise  appropriated,  the  same  to  be 
reimbursed  from  the  proceeds  of  the  sale  of 


said  lands,  to  be  used  in  the  construction  and 
extension  of  an  irrigation  system  on  the  dimin- 
ished reserve,  as  provided  in  article  four  of  the 
agreement. 

Subsequent  Indian  appropriation  acts  each  car- 
ried an  annual  appropriation  for  continuing  the 
construction  of  an  irrigation  system  for  the  benefit 
of  the  Indians  of  the  Wind  River  Reservation, 
reimbursement  of  which  was  to  be  had  out  of  the 
proceeds  derived  from  sales  of  surplus  tribal  lands 
in  accordance  with  the  act  of  March  3,  1905,  supra. 
In  other  words,  the  construction  costs  of  this  proj- 
ect were  not  originally  imposed  upon  the  par- 
ticular Indians  whose  lands  were  benefited  by  the 
irrigation  system  but  were  to  be  repaid  in  their 
entirety  from  tribal  funds. 

By  the  act  of  August  1,  1914  (38  Stat.  582,  583), 
however,  Congress  changed  its  policy.  That  enact- 
ment, which  was  held  by  the  former  Solicitor  for 
this  department  (opinion  of  May  25,  1920,  D- 
47513)  and  the  Attorney  General  (33  Ops.  Atty. 
Gen.  26)    to  apply  to  Wind  River,  reads  in  part— 

*  *  *  That  all  moneys  expended  heretofore 
or  hereafter  under  this  provision  shall  be  re- 
imbursable where  the  Indians  have  adequate 
funds  to  repay  the  Government,  such  reim- 
bursements to  be  made  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may 
prescribe:  Provided  further,  That  the  Secre- 
tary of  the  Interior  is  hereby  authorized  and 
directed  to  apportion  the  cost  of  any  irriga- 
tion project  constructed  for  Indians  and  made 
reimbursable  out  of  tribal  funds  of  said  In- 
dians in  accordance  with  the  benefits  received 
by  each  individual  Indian  so  far  as  practicable 
from  said  irrigation  project,  said  cost  to  be 
apportioned  against  such  individual  Indian 
under  such  rules,  regulations,  and  conditions 
as  the  Secretary  of  the  Interior  may  prescribe. 

The  plan  of  requiring  repayment  of  the  con- 
struction costs  of  the  Wind  River  and  other  proj- 
ects from  tribal  funds  was  thus  abandoned  in  fa- 
vor of  the  more  equitable  one  that  the  individuals 
benefited  should  bear  the  burden. 

In  none  of  this  earlier  legislation  however,  was 
there  any  provision  for  the  creation  of  a  lien 
against  the  lands  benefited  and  it  is  clear  that  the 
lands  here  involved  were  not  burdened  with  any 
such  lien.  The  trust  patent  received  by  Hamilton, 
the  allottee,  declared,  in  conformity  with  section 
5  of  the  general  allotment  act  of  1887,  supra,  that 
the  United  States  would  hold  the  lands  in  trust  for 
a  period  of  25  years  with  the  promise  to  convey 
the  fee  at  the  end  of  that  time  "discharged  of  said 
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trust  and  free  from  all  charges  or  incumbrances 
whatsoever."  Pursuant  to  this  promise  to  convey 
clear  and  unincumbered  title,  the  fee  patent,  is- 
sued as  aforesaid  in  1916,  recited  no  lien  specific 
or  otherwise  for  the  repayment  of  the  irrigation 
construction  costs  and  the  land,  therefore,  passed 
to  the  allottee  and  likewise  to  his  purchaser  free 
from  any  such  charge.  There  being  no  lien,  the 
obligation  to  repay  was,  of  course,  a  personal  one 
resting  against  the  landowner.  See  in  this  connec- 
tion Solicitor's  opinion  of  December  15,  1922  (49 
L.D.  370) . 

In  this  situation  it  is  plain,  I  think,  that  the 
acreage  allotted  to  the  Indian  as  irrigable  land  has 
no  importance  in  so  far  as  determination  of  the 
liability  of  the  respective  parties  is  concerned. 
True,  had  the  project  been  constructed  as  origin- 
ally planned,  that  is,  the  cost  to  be  paid  from 
tribal  funds,  no  obligation  to  repay  would  have 
rested  on  the  landowner,  Indian  or  white.  But,  as 
we  have  seen,  the  plan  changed  so  as  to  shift  the 
obligation  to  repay  the  whole  cost  of  the  project 
to  the  individuals  benefited,  each  of  whom  was  to 
pay  his  proportionate  part  of  the  expense  for  every 
acre  irrigated  whether  the  area  so  irrigated  con- 
sisted of  20  acres,  40  acres,  or  the  entire  irrigable 
area  of  the  allotment.  The  obligation  being  per- 
sonal and  not  a  charge  against  the  land,  the  correct 
standard  of  liability  as  between  the  Indian  and 
one  purchasing  from  him  was,  in  my  opinion,  that 
set  forth  in  Solicitor's  opinion  of  November  6, 
1926  (51  L.D.  613) ,  to  the  effect  that  such  liability 
is  to  be  divided  between  the  parties  according  to 
the  areas  brought  under  irrigation  during  their 
respective  ownerships.  As  to  the  acreage  irrigated 
up  to  the  time  the  Indian  parted  with  his  title,  the 
obligation  to  repay  was  chargeable  to  him  in  the 
form  of  a  personal  indebtedness  which  could  not 
be  shifted  to  the  shoulders  of  the  purchaser  in  the 
absence  of  an  express  agreement  to  that  effect.  If, 
however,  the  Indian  had  desired  water  for  addi- 
tional areas,  he  would,  of  course,  have  had  to  as- 
sume the  obligation  of  paying  therefor.  By  the 
same  token  and  in  accord  with  the  well-settled 
doctrine  that  one  can  not  transfer  any  greater 
estate  or  interest  than  he  himself  has,  the  pur- 
chaser is  in  a  like  position  and  this  would  be  so 
irrespective  of  any  covenant  that  might  be  con- 
tained in  the  deed  from  the  Indian  for  any  breach 
of  which  the  purchaser  must,  of  course,  look  to  his 
grantor,  it  being  clear  that  the  Government  is  not 
bound  thereby. 

Manifestly,  therefore,  under  the  legislation  in 
force  at  the  time  of  acquisition  of  title  by  Mr. 
Syrie,  no  lien  for  repayment  of  the  irrigation  con- 
struction costs  rested  against  the  land  and,  in  the 
view  I  take,  the  land  passed  to  him  free  from  any 


obligation  to  repay  any  part  of  the  construction 
costs  assessable  against  such  portion  thereof  as  was 
then  under  irrigation,  the  obligation  of  making 
such  repayment  representing  a  personal  indebted- 
ness of  the  Indian  which,  as  indicated  above,  could 
not  be  shifted  to  the  purchaser  in  the  absence 
of  an  express  agreement  to  that  effect.  This  being 
so,  I  think  it  plain  that  the  act  of  March  7,  1928, 
supra,  can  have  no  retroactive  effect  to  the  extent 
either  of  imposing  a  lien  against  the  land  or  in 
any  way  to  alter  the  rights  and  obligations  of  the 
parties.  So  to  do  would  have  the  effect  of  impairing 
rights  and  obligations  that  had  become  vested  and 
fixed  under  the  prior  legislation  and  this  would 
run  counter  to  the  doctrine  recognized  and  upheld 
by  the  court  in  United  States  v.  Heinrich  (12  Fed. 
2d  series,  938)  .  See  also  Choate  v.  Trapp,  supra. 

In  conclusion  I  have  to  advise  that,  in  my  opin- 
ion, Mr.  Syrie  is  liable  for  repayment  of  only  such 
proportionate  part  of  the  construction  costs  of  the 
Wind  River  irrigation  project  as  are  properly  as- 
sessable against  such  additional  areas  as  may  have 
been  brought  under  irrigation  after  the  acquisi- 
tion of  title  by  him.  As  to  this  acreage  he  is  in  no 
position  to  insist  or  demand  that  the  Government 
furnish  water  free  of  costs,  but  it  woidd  be  ad- 
visable, as  suggested  in  Solicitor's  opinion  of  No- 
vember 6,  1926,  above  referred  to,  to  require  the 
execution  of  an  agreement  to  that  effect  and  de- 
livery of  water  to  such  additional  areas  may  be 
withheld  until  he  agrees  to  pay  therefor. 

Approved: 

John  H.   Edwards,  Assistant  Secretary. 
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M-25347 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


You  have  requested  my  opinion  as  to  the  liability 
of  Charles  S.  Syrie,  a  white  man,  for  repayment  of 
irrigation  construction  costs  on  lands  within  the 
Wind  River  irrigation  project  in  Wyoming  pur- 
chased by  him  from  William  Hamilton,  an  Indian 
allottee  to  whom  a  patent  in  fee  had  previously 
issued. 

Mr.  Hamilton,  it  appears,  was  allotted  under  the 
general  allotment  act  of  February  8,  1887  (24  Stat. 
100  acres  of  land  on  the  Shoshone  or  Wind  River 
Reservation  described  as  the  NJ/2  NW*4  and  S1/? 
NE'/2   NW!/2  of  Sec.  *   *   *  T.    1   S.,  R.    1    E.,  20 
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acres  of  which  was  classed  as  irrigable  land,  and 
the  balance  nonirrigable  agricultural  or  nonirri- 
gable  grazing  lands.  Pursuant  to  a  finding  that  the 
Indian  was  competent  and  upon  authority  of  the 
act  of  May  8,  1906  (34  Stat.  182),  the  Secretary  of 
the  Interior  on  August  25,  1916,  issued  to  the 
allottee  a  fee  simple  patent.  Subsequently,  on  Oc- 
tober 9,  1917,  the  allottee  by  warranty  deed  con- 
veyed the  entire  allotment  to  Mr.  Syrie  together 
with 

all  and  singular  the  improvements  of  every 
kind  and  nature  thereon,  and  in  any  wise  ap- 
purtenant thereto,  including  and  conveying 
hereby  all  waters  appropriated  for  beneficial 
use  upon  and  the  irrigation  of  said  lands,  to- 
gether with  all  irrigation  ditches  and  laterals 
appurtenant  to  said  lands  for  irrigation 
thereof  and  the  use  of  the  waters  thereon;  also 
the  proportionate  right  to  the  use  of  water 
through  and  from  the  Coolidge  Ditch. 

While,  as  indicated  above,  but  20  acres  of  the 
land  was  classed  as  irrigable,  it  appears  that  the 
actual  irrigable  area  was  about  70  acres.  Some  con- 
flict appears  as  to  the  area  under  irrigation  at  the 
time  the  Indian  parted  with  his  title.  The  Indian 
office  states  that  the  allottee  had  developed  ap- 
proximately 40  acres  of  irrigable  land  at  the  time 
he  was  found  competent  to  receive  a  fee  patent, 
and  that  35  acres  thereof  were  then  under  culti- 
vation. Mr.  Syrie  alleges  that  at  the  time  he  pur- 
chased the  land  approximately  70  acres  were  under 
irrigation,  all  of  which  had  been  farmed  and 
irrigated  during  the  season  of  1916  and  1917,  and 
he  contends  that  under  the  then  existing  legisla- 
tion and  in  virtue  of  the  clause  in  his  deed  repro- 
duced above,  the  lands  passed  to  him  free  from  any 
charge  for  the  construction  costs  of  the  project. 
On  the  other  hand,  the  Commissioner  of  Indian 
Affairs  has  taken  the  following  position: 

This  Office  and  the  Department  has  hereto- 
fore recognized  paid-up  water  rights  as  to  irri- 
gation construction  costs  on  a  20  acre  tract 
originally  allotted  as  irrigable  land,  in  ac- 
cordance with  an  opinion  by  the  Attorney 
General  dated  September  2,  1921,  and  an 
opinion  by  the  Solicitor  for  the  Interior  De- 
partment, dated  December  15,  1922;  but  in 
view  of  the  fact  that  a  considerable  portion  of 
the  remainder  of  the  allotment,  originally  al- 
lotted as  grazing  land,  has  been  brought  under 
irrigation  by  the  construction  of  the  Wind 
River  Irrigation  Project,  it  has  been  held  that 
such  area  is  subject  to  assessment  for  its  pro 
rata  share  of  the  irrigation  construction  costs, 


under  the  provisions  of  the  Act  of  August  1, 
1914,  stipra,  and  subsequent  legislation.  Since 
this  Indian  was  allotted  but  20  acres  or  irri- 
gable land,  indicating  that  the  Government 
contemplated  the  placing  of  that  area  only  un- 
der irrigation,  the  present  owner  is  appar- 
ently without  adequate  grounds  for  his  claim 
to  a  paid  up  water  right  for  the  total  area  now 
under  irrigation,  being  approximately  70  acres. 

The  act  of  March  7,  1928  (45  Stat.  210)  contains 
the  following  provision: 

That  the  costs  of  irrigation  projects  and  of 
operating  and  maintaining  such  projects  where 
reimbursement  thereof  is  required  by  laws 
shall  be  apportioned  on  a  per  acre  basis  against 
the  lands  under  the  respective  projects  and 
shall  be  collected  by  the  Secretary  of  the  In- 
terior as  required  by  such  law,  and  any  unpaid 
charges  outstanding  against  such  lands  shall 
constitute  a  first  lien  thereon  which  shall  be 
recited  in  any  patent  or  instrument  issued  for 
such  lands. 

The  above  legislation,  it  will  be  observed,  cre- 
ates a  first  lien  against  irrigable  lands  under  all 
irrigation  projects  where  the  construction,  opera- 
tion, and  maintenance  costs  of  such  projects  re- 
main unpaid  and  are  reimbursable  and  had  it  been 
in  force  at  the  time  the  transactions  above  referred 
to  took  place,  it  is  clear  that  the  irrigation  con- 
struction costs  would  have  been  a  charge  running 
as  a  covenant  with  the  land  and  enforcible  as  such 
against  the  Indian  and  his  successors  in  interest. 
But,  bearing  in  mind  that  it  is  beyond  the  power 
even  of  Congress  to  invade  or  impair  vested  rights 
(See  Choate  v.  Trapp,  224  U.S.  665) ,  it  becomes 
necessary  to  look  at  the  situation  prevailing  under 
the  prior  legislation  dealing  with  this  project,  par- 
ticularly with  respect  to  the  rights  and  obligations 
of  the  parties  as  they  then  existed. 

By  the  act  of  March  3,  1905  (33  Stat.  1016) ,  rati- 
fying an  agreement  previously  made,  the  Wind 
River  or  Shoshone  Indians  ceded  and  relinquished 
to  the  United  States  part  of  their  reservation  re- 
taining the  right,  however,  for  individual  Indians 
desiring  to  do  so,  to  select  allotments  within  the 
ceded  area.  The  United  States  was  to  act  as  trustee 
in  the  disposal  of  the  ceded  lands  for  the  Indians 
and  the  proceeds  arising  from  such  disposition 
were  to  be  paid  over  or  expended  for  specific  pur- 
poses, one  of  which  as  set  forth  in  Article  4  of  the 
agreement  was: 

It  is  further  agreed  that  of  the  moneys  de- 
rived from  the  sale  of  said  lands  the  sum  of  one 
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hundred  and  fifty  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  shall  be  expended 
under  the  direction  of  the  Secretary  of  the  In- 
terior for  the  construction  and  extension  of 
an  irrigation  system  within  the  diminished 
reservation  for  the  irrigation  of  the  lands  of 
the  said  Indians. 

Anticipating  receipts  from  sales  of  the  ceded 
lands,  Congress,  in  section  3  of  the  same  act  (page 
1022)  appropriated  certain  sums  from  the  Treas- 
ury. The  last  item  of  these  appropriations  reads: 

and  the  sum  of  twenty-five  thousand  dollars  is 
hereby  appropriated  out  of  any  money  in  the 
Treasury  of  the  United  States  not  otherwise  ap- 
propriated, the  same  to  be  reimbursed  from 
the  proceeds  of  the  sale  of  said  lands,  to  be 
used  in  the  construction  and  extension  of  an 
irrigation  system  on  the  diminished  reserve,  as 
provided  in  article  four  of  the  agreement. 

Subsequent  Indian  appropriation  acts  each  car- 
ried an  annual  appropriation  for  continuing  the 
construction  of  an  irrigation  system  for  the  benefit 
of  the  Indians  of  the  Wind  River  Reservation,  re- 
imbursement of  which  was  to  be  had  out  of  the 
proceeds  derived  from  sales  of  surplus  tribal  lands 
in  accordance  with  the  act  of  March  3,  1905,  supra. 
In  other  words,  the  construction  costs  of  this  project 
were  not  originally  imposed  upon  the  particular 
Indians  whose  lands  were  benefited  by  the  irriga- 
tion system  but  were  to  be  repaid  in  their  entirety 
from  tribal  funds. 

By  the  act  of  August  1,  1914  (38  Stat.  582,  583) , 
however,  Congress  changed  its  policy.  That  en- 
actment which  was  held  by  the  former  Solicitor  for 
this  Department  (opinion  of  May  25,  1920,  D- 
47513)  and  the  Attorney  General  (33  Ops.  A.  G. 
26)    to  apply  to  Wind  River,  reads  in  part: 

That  all  moneys  expended  heretofore  or 
hereafter  under  this  provision  shall  be  re- 
imbursable where  the  Indians  have  adequate 
funds  to  repay  the  Government,  such  reim- 
bursements to  be  made  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior 
may  prescribe:  Provided  further,  That  the  Sec- 
retary of  the  Interior  is  hereby  authorized  and 
directed  to  apportion  the  cost  of  any  irrigation 
project  constructed  for  Indians  and  made  re- 
imbursable out  of  tribal  funds  of  said  In- 
dians in  accordance  with  the  benefits  received 
by  each  individual  Indian  so  far  as  prac- 
ticable from  said  irrigation  project,  said  cost 
to  be  apportioned  against  such  individual  In- 


dian under  such  rules,  regulations,  and  condi- 
tions as  the  Secretary  of  the  Interior  may  pre- 
scribe. 

The  plan  of  requiring  repayment  of  the  con- 
struction costs  of  the  Wind  River  and  other  proj- 
ects from  tribal  funds  was  thus  abandoned  in  favor 
of  the  more  equitable  one  that  the  individuals 
benefited  should  bear  the  burden. 

In  none  of  this  earlier  legislation,  however,  was 
there  any  provision  for  the  creation  of  a  lien  against 
the  lands  benefited  and  it  is  clear  that  the  lands 
here  involved  were  not  burdened  with  any  such 
lien.  The  trust  patent  received  by  Hamilton,  the 
allottee,  declared,  in  conformity  with  section  5  ol 
the  general  allotment  act  of  1887,  supra,  that  the 
United  States  would  hold  the  lands  in  trust  for  a 
period  of  25  years  with  the  promise  to  convey  the 
fee  at  the  end  of  that  time  "discharged  of  said  trust 
and  free  from  all  charges  or  incumbrances  what- 
soever." Pursuant  to  this  promise  to  convey  clear 
and  unincumbered  title,  the  fee  patent,  issued  as 
aforesaid  in  1916,  recited  no  lien  specific  or  other- 
wise for  the  repayment  of  the  irrigation  construc- 
tion costs  and  the  land,  therefore,  passed  to  the 
allottee  and  likewise  to  his  purchaser  free  from  any 
such  charge.  There  being  no  lien,  the  obligation  to 
repay  was,  of  course,  a  personal  one  resting  against 
the  landowner.  See  in  this  connection  Solicitor's 
opinion  of  December  15,  1922    (49  L.D.  370). 

In  this  situation,  it  is  plain  I  think  that  the 
acreage  allotted  to  the  Indian  as  irrigable  land  has 
no  importance  in  so  far  as  determination  of  the  lia- 
bility of  the  respective  parties  is  concerned.  True, 
had  the  project  been  constructed  as  originally 
planned,  that  is  the  cost  to  be  paid  from  tribal 
funds,  no  obligation  to  repay  would  have  rested 
on  the  landowner,  Indian  or  white.  But,  as  we 
have  seen,  the  plan  changed  so  as  to  shift  the  obli- 
gation to  repay  the  whole  cost  of  the  project  to  the 
individuals  benefited,  each  of  whom  was  to  pay  his 
proportionate  part  of  the  expense  for  every  acre 
irrigated  whether  the  area  so  irrigated  consisted 
of  20  acres,  40  acres,  or  the  entire  irrigable  area  of 
the  allotment.  The  obligation  being  personal  and 
not  a  charge  against  the  land,  the  correct  standard 
of  liability  as  between  the  Indian  and  one  pur- 
chasing from  him  was,  in  my  opinion,  that  set 
forth  in  Solicitor's  opinion  of  November  6,  1926 
(51  L.D.  613)  ,  to  the  effect  that  such  liability  is  to 
be  divided  between  the  parties  according  to  the 
areas  brought  under  irrigation  during  their  re- 
spective ownerships.  As  to  the  acreage  irrigated  up 
to  the  time  the  Indian  parted  with  his  title,  the 
obligation  to  repay  was  chargeable  to  him  in  the 
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form  of  a  personal  indebtedness  which  could  not 
be  shifted  to  the  shoulders  of  the  purchaser  in  the 
absence  of  an  express  agreement  to  that  effect.  If, 
however,  the  Indian  had  desired  water  for  addi- 
tional areas,  he  would,  of  course,  have  had  to  as- 
sume the  obligation  of  paying  therefor.  By  the  same 
token  and  in  accord  with  the  well-settled  doctrine 
that  one  can  not  transfer  any  greater  estate  or 
interest  than  he  himself  has,  the  purchaser  is  in  a 
like  position  and  this  would  be  so  irrespective  of 
any  covenant  that  might  be  contained  in  the  deed 
from  the  Indian  for  any  breach  of  which  the  pur- 
chaser must,  of  course,  look  to  his  grantor,  it  being 
clear  that  the  Government  is  not  bound  thereby. 

Manifestly,  therefore,  under  the  legislation  in 
force  at  the  time  of  acquisition  of  title  by  Mr.  Syrie, 
no  lien  for  repayment  of  the  irrigation  construction 
costs  rested  against  the  land  and,  in  the  view  I 
take,  the  land  passed  to  him  free  from  any  obli- 
gation to  repay  any  part  of  the  construction  costs 
assessable  against  such  portion  tbereof  as  was  then 
under  irrigation,  the  obligation  of  making  such 
repayment  representing  a  personal  indebtedness  of 
the  Indian  which,  as  indicated  above,  could  not  be 
shifted  to  the  purchaser  in  the  absence  of  an  ex- 
press agreement  to  that  effect.  This  being  so,  I 
think  it  plain  that  the  act  of  March  7,  1928,  supra, 
can  have  no  retroactive  effect  to  the  extent  either 
of  imposing  a  lien  against  the  land  or  in  any  way 
to  alter  the  rights  and  obligations  of  the  parties. 
So  to  do  would  have  the  effect  of  impairing  rights 
and  obligations  that  had  become  vested  and  fixed 
under  the  prior  legislation  and  this  would  run 
counter  to  the  doctrine  recognized  and  upheld  by 
the  court  in  United  States  v.  Heinrich  (12  Fed.  2d 
938) .  See  also  Choate  v.  Trapp,  supra. 

In  conclusion  I  have  to  advise  that  in  my  opin- 
ion Mr.  Syrie  is  liable  for  repayment  of  only  such 
proportionate  part  of  the  construction  costs  of  the 
Wind  River  irrigation  project  as  are  properly  as- 
sessable against  such  additional  areas  as  may  have 
been  brought  under  irrigation  after  the  acquisi- 
tion of  title  by  him.  As  to  this  acerage  he  is  in  no 
position  to  insist  or  demand  that  the  Government 
furnish  water  free  of  costs  but  it  would  be  ad- 
visable as  suggested  in  Solicitor's  opinion  of  Novem- 
ber 6,  1926,  above  referred  to,  to  require  the 
execution  of  an  agreement  to  that  effect  and  de- 
livery of  water  to  such  additional  areas  may  be 
withheld  until  he  agrees  to  pay  therefor. 


Taxability  of  Cherokee  Lands 


March  3,   1930. 


Solicitor. 


Approved: 


Assistant  Secretary. 
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M-25737 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


You  have  requested  my  opinion  as  to  the  rights 
of  Stealer  Wilson  a  three-fourths  blood  member 
of  the  Cherokee  Nation  in  Oklahoma  with  respect 
to  the  taxability  of  his  lands  under  the  provisions 
of  the  act  of  May  10,  1928  (45  Stat.  495),  as 
amended  by  the  act  of  May  24,  1928  (45  Stat.  733). 

Before  discussing  the  provisions  of  the  legislation 
in  question,  it  may  prove  helpful  to  refer  briefly 
to  certain  well-known  facts  and  also  to  prior  legis- 
lation bearing  upon  the  taxabality  and  alienability 
of  lands  allotted  to  members  of  this  tribe  and  the 
powers  of  Congress  with  respect  thereto. 

The  Five  Civilized  Tribes  of  which  the  Cherokee 
Nation  is  one,  originally  owned  extensive  areas  of 
land  in  the  territory  now  embraced  within  the 
limits  of  the  State  of  Oklahoma.  They  existed, 
broadly  speaking,  as  political  governmental  enti- 
ties, holding  their  lands  in  communal  ownership, 
controlled  mainly  by  their  own  laws  and  customs 
with  the  definite  right  of  excluding  practically  all 
nontribal  members  from  their  territory.  The  some- 
what anomalous  condition  thus  existing  presented 
a  serious  obstacle  to  the  creation  of  a  State  which 
Congress  desired  to  recognize  for  the  government 
and  development  of  that  part  of  the  country.  This, 
coupled  with  changing  conditions  and  necessities 
led  to  the  passage  of  the  act  of  March  3,  1893  (27 
Stat.  645)  ,  by  which  Congress  inaugurated  a  policy 
looking  to  termination  of  the  tribal  existence  and 
government  and  the  allotting  of  their  lands  in 
severalty  through  agreements  to  be  negotiated  with 
the  several  tribes  by  what  is  known  as  the  Dawes 
Commission  created  by  that  act.  Separate  agree- 
ments were  negotiated  with  each  tribe  but  all  were 
substantially  the  same  in  general  outline  and  pur- 
pose and  provided  in  the  main  for  relinquishment 
by  the  members  of  all  claims  to  tribal  property  in 
consideration  of  which  they  were  to  receive  allot- 
ments of  land  in  severalty  to  be  nontaxable  and 
inalienable  for  specified  periods. 

The  Cherokee  agreement  ratified  by  the  In- 
dians August  7,  1902,  is  found  in  the  act  of  July  1, 
1902  (32  Stat.  717).  Under  it,  each  member  re- 
ceived an  allotment  of  land  equal  in  value  to  110 
acres  of  the  average  allotable  land  of  the  Cherokee 
Nation    (Sec.   11).  The  act  further  provides: 
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Sec.  13.  Each  member  of  said  tribe  shall,  at 
the  time  of  the  selection  of  his  allotment,  desig- 
nate as  a  homestead  out  of  said  allotment  equal  in 
value  to  forty  acres  of  the  average  allotable  lands 
of  the  Cherokee  Nation,  as  nearly  as  may  be,  which 
shall  be  inalienable  during  the  lifetime  of  the 
allottee,  not  exceeding  twenty-one  years  from  the 
date  of  the  certificate  of  allotment.  Separate  cer- 
tificate shall  issue  for  said  homestead.  During  the 
time  said  homestead  is  held  by  the  allottee  the 
same  shall  be  nontaxable  and  shall  not  be  liable 
for  any  debt  contracted  by  the  owner  thereof  while 
so  held  by  him. 

Sec.  14.  Lands  allotted  to  citizens  shall  not  in 
any  manner  whatever  or  at  any  time  be  uncum- 
bered,  take,  or  sold  to  secure  or  satisfy  any  debt 
or  obligation,  or  be  alienated  by  the  allottee  or  his 
heirs,  before  the  expiration  of  five  years  from  the 
date  of  the  ratification  of  this  Act. 

Sec.  15.  All  lands  allotted  to  the  members  of 
said  tribes,  except  such  land  as  is  set  aside  to  each 
for  a  homestead  as  herein  provided,  shall  be  alien- 
able in  five  years  after  issuance  of  patent. 

Pursuant  to  the  foregoing  provisions  the  lands 
allotted  to  members  of  the  tribe  as  homesteads  were 
inalienable  during  the  life  of  the  allottee  not  ex- 
ceeding 21  years  from  the  date  of  allotment.  But 
"during  that  time  said  homestead  is  held  by  the 
allottee"  the  same  is  nontaxable.  The  remainder 
of  the  lands  allotted  to  each  member  commonly 
termed  the  surplus,  was  inalienable  for  a  period  of 
five  years  from  the  date  of  patent.  While  the  stat- 
ute does  not  expressly  so  provide,  it  is  clear  that 
the  surplus  was  also  nontaxable  for  the  five-year 
period  because  the  restrictions  against  alienation 
as  therein  imposed  prohibits  both  voluntary  and 
involuntary  alienation,  and  hence  the  lands  while 
so  restricted  are  not  subject  to  leave,  sale,  or  execu- 
tion for  debts,  whether  for  taxes  or  otherwise.  (See 
Sol.  Op.  of  November  13,  1922,  49  L.D.  348) . 

By  later  legislation  as  found  in  the  acts  of 
April  26,  1906  (34  Stat.  137) ,  and  May  27,  1908 
(35  Stat.  312),  Congress  set  up  a  new  and  uniform 
set  of  restrictions  applicable  alike  to  all  of  the  Five 
Civilized  Tribes.  Without  discussing  the  provi- 
sions of  this  later  legislation  in  detail,  it  is  sufficient 
for  present  purposes  to  point  out  that  the  restric- 
tions against  alienation  of  lands  allotted  to  cer- 
tain members  of  these  tribes,  including  full-bloods 
and  three-fourths  bloods,  not  theretofore  removed 
by  or  under  any  prior  law,  were  continued  to  April 
26,  1931,  and  the  restrictions  as  to  certain  other 
lands  were  removed  with  the  provision  that  such 
lands  should  thereupon  become  subject  to  taxation 
by  the  State. 

It  is  now  settled  law  that  the  extension  and  re- 
moval of  restrictions  against  alienation  affected  by 


these  acts  was  within  the  powers  of  Congress  and 
that  such  statutes  are  valid  and  constitutional. 
Heckman  v.  United  States,  (224  U.S.  413)  ;  Brader 
v.  James  (246  U.S.  88)  ;  Talley  v.  Burgess  (246  U.S. 
104)  .  But  with  respect  to  the  exemption  from  taxa- 
tion a  different  rule  obtains.  The  Supreme  Court 
of  the  United  States  in  Choate  v.  Trapp  (224  U.S. 
665) ,  had  occasion  to  consider  the  effect  of  the  pro- 
vision in  the  act  of  May  27,  1908,  supra,  declaring 
that  the  lands  from  which  the  restrictions  were 
removed  should  thereupon  become  subject  to  tax- 
ation in  relation  to  lands  of  the  Choctaws  and 
Chickasaws  on  which  the  period  of  exemption 
from  taxation  had  not  applied  under  the  original 
agreement  with  those  Indians.  It  was  there  held 
that  the  exemption  from  taxation  was  a  vested 
property  right  which  the  Indians  had  acquired  for 
the  consideration  in  part  of  their  release  of  all  their 
claims  as  individuals  to  the  tribal  property  and 
that  such  rights  were  protected  from  abrogation  by 
the  provision  of  the  fifth  amendment  to  the  Fed- 
eral Constitution.  To  the  same  effect  is  Gleason  v. 
Wood  (224  U.S.  679) ,  and  English  v.  Richardson 
(224  U.S.  680).  See  also  Carrenter  v.  Shaw,  decided 
by  the  Supreme  Court  of  the  United  States  on  Jan- 
uary 15,  1930;  Advanced  Opinions  Supreme  Court 
No.  5,  page  123.  In  the  Choate-Trapp  case,  The 
Supreme  Court  pointed  out  the  clear  distinction 
between  the  exemption  from  taxation  and  the  re- 
striction on  alienation  and  defined  the  powers  of 
Congress  in  relation  thereto  as  follows: 

But  the  exemption  and  nonalienability  were 
two  separate  and  distinct  subjects.  One  con- 
ferred a  right  and  the  other  imposed  a  limita- 
tion *  *  *.  The  right  to  remove  restrictions 
was  in  pursuance  of  the  power  under  which 
Congress  could  legislate  as  to  the  status  of  the 
ward  and  lengthen  or  shorten  the  period  of 
disability.  But  the  provision  that  the  land 
should  be  nontaxable  was  a  property  right 
which  Congress  undoubtedly  had  the  power 
to  grant.  That  right  fully  vested  in  the  In- 
dians and  was  binding  upon  Oklahoma. 

See  also  Welch  v.  First  Trust  and  Savings  Bank 
(15  Fed.  2d.   184.) 

It  is  thus  apparent  that  the  provisions  of  the 
foregoing  legislation  imposed  restrictions  upon 
alienation  of  the  lands  allotted  in  severalty  to  the 
members  of  the  Five  Civilized  Tribes  do  not  con- 
stitute irrevocable  covenants  but  are  more  in 
the  nature  of  personal  disabilities  imposed  upon 
the  Indians  which  Congress  has  power  to  enlarge 
or  restrict  as  and  when  it  sees  fit  so  to  do.  The  ex- 
emption from  taxation  on  the  other  hand  rests 
upon   a  much  different   footing.   Such   exemption 
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once  attached  becomes  a  vested  property  right  pro- 
tected from  impairment  or  abrogation  by  the  pro- 
visions of  the  Federal  Constitution  to  the  same 
extent  as  any  other  property  right.  With  this  in 
mind,  we  turn  to  the  provisions  of  the  act  of  1928, 
the  first  section  of  which  extends  for  an  additional 
period  of  25  years,  the  existing  restrictions  other- 
wise expiring  on  April  26,  1931.  Section  4  is  of  most 
importance  here  and  is  quoted  below  in  full: 

That  on  and  after  April  26,  1931,  the  allot- 
ted, inherited,  and  devised  restricted  lands  of 
each  Indian  of  the  Five  Civilized  Tribes  in 
excess  of  one  hundred  and  sixty  acres  shall  be 
subject  to  taxation  by  the  State  of  Oklahoma 
under  and  in  accordance  with  the  laws  of  the 
State,  and  all  respects  as  unrestricted  and  other 
lands:  Provided,  that  the  Indian  owner  of 
restricted  land,  if  an  adult  and  not  legally 
incompetent,  shall  select  from  his  restricted 
land  a  tract  or  tracts,  not  exceeding  in  the 
aggregate  one  hundred  and  sixty  acres,  to  re- 
main exempt  from  taxation,  and  shall  file  with 
the  Superintendent  of  the  Five  Civilized  Tribes 
a  certificate  designating  and  describing  the 
tract  or  tracts  so  selected;  Provided  further 
that  in  cases  where  such  Indians  fail,  within 
two  years  from  date  hereof,  to  file  such  cer- 
tificate, and  in  cases  where  the  Indian  owner  is 
a  minor  or  otherwise  legally  incompetent,  the 
selection  shall  be  made  and  certificate  prepared 
by  the  Superintendent  for  the  Five  Civilized 
Tribes;  and  such  certificate,  whether  by  the 
Indian  or  by  the  Superintendent  of  the  Five 
Civilized  Tribes,  shall  be  subject  to  approval 
by  the  Secretary  of  the  Interior;  and,  when  ap- 
proved by  the  Secretary  of  the  Interior,  shall 
be  recorded  in  the  office  of  the  Superintendent 
for  the  Five  Civilized  Tribes,  and  in  the  county 
records  of  the  county  in  which  the  land  is 
situated;  and  said  lands,  designated  and  de- 
scribed in  the  approved  certificates  so  recorded, 
shall  remain  exempt  from  taxation  while  the 
title  remains  in  the  Indian  designated  in  such 
approved  and  recorded  certificate,  or  in  any 
full-blood  Indian  heir  or  devisee  of  the  land: 
Provided,  that  the  tax  exemption  shall  not  ex- 
tend beyond  the  period  of  restrictions  pro- 
vided for  in  this  Act.  And  provided  further, 
that  the  tax-exempt  land  of  any  such  Indian 
allotted,  heir,  or  devisee  shall  not  at  any  time 
exceed  one  hundred  and  sixty  acres. 

The  language  of  the  statute  as  just  quoted  is 
free  from  ambiguity  in  so  far  as  it  was  within  the 
power  of  Congress  to  so  provide,  the  plain  effect  is 
to  limit  the  tax-exempt  acreage  of  these  Indians  to 


not  exceeding  160  acres  which  are  to  be  designated 
from  his  restricted  allotted,  inherited  and  devised 
lands  in  the  manner  therein  provided  for.  Turning 
to  the  facts  at  hand,  however,  we  find  that  the  In- 
dian whose  lands  are  involved  in  the  present  in- 
quiry received  an  allotment  of  649.44  acres  of  land, 
of  which  240  acres  were  designated  as  his  home- 
stead, and  the  remainder,  409.44  acres  as  surplus. 
With  the  surplus  lands  we  are  not  here  so  much 
concerned  because  as  to  that  land  the  restrictions 
against  alienation  and  the  exemption  from  taxation 
run  concurrently  for  a  period  expiring  on  April 
26,  1931.  As  to  the  homestead,  however,  section  17 
of  the  original  Cherokee  agreement  declared  that 
"during  the  time  said  homestead  is  held  by  the  al- 
lottee the  same  shall  be  nontaxable."  Under  this 
provision  it  is  plain  that  the  homestead  of  the 
allottee  is  exempt  from  taxation  so  long  as  it  is 
held  and  owned  by  him  and  that  such  exemption 
is  protected  by  the  Federal  Constitution  on  princi- 
ples stated  and  applied  in  Choate  v.  Trapp,  supra. 
Manifestly,  therefore,  this  right  of  exemption  from 
taxation  can  not  be  forcibly  struck  down  in  whole 
or  in  part  and  the  act  of  1928  must  be  considered 
as  ineffective  in  so  far  as  it  purports  so  to  do.  While 
this  is  true,  it  by  no  means  follows  that  the  allot- 
tee is  entitled  to  select  and  hold  under  the  act  of 
1928  additional  tax-exempt  lands,  as  that  would 
clearly  contravene  both  the  spirit  and  letter  of  the 
statute. 

It  is  to  be  observed,  however,  that  the  exemptions 
from  taxation  attaching  to  the  160  acres  selected 
and  designated  under  the  act  of  1928  is  broader  in 
its  scope  than  that  attaching  to  the  homestead  un- 
der the  original  Cherokee  agreement  in  that  the 
benefit  of  the  exemption  inures  to  the  heirs  and 
devisees  of  the  allottee.  In  view  of  this  it  may  well 
be  that  the  allottee  in  the  instant  case,  or  others 
similarly  situated,  may  prefer  the  exemption  from 
taxation  extended  by  the  act  of  1928  rather  than 
stand  on  their  rights  under  the  original  agree- 
ment. No  legal  one  is  seen  why  they  should  not  be 
permitted  so  to  do.  As  said  by  the  Supreme  Court 
of  the  United  States  in  Sweet  v.  Schock  (245  U.S. 
192),  "The  right  or  privilege  of  exemption  from 
taxation  can  not  be  taken  from  an  allottee's  land 
while  he  retains  the  title.  The  surrender  may  not 
be  forced  from  him,  but  he  may  yield  it  and  bar- 
gain for  another  right  or  privilege". 

It  follows  from  what  has  been  said  that  the  allot- 
tee here  involved  and  other  members  of  the  Chero- 
kee Tribe  in  like  position,  may  do  one  of  two 
things.  First,  they  may  retain  the  right  of  non- 
taxability  attaching  to  their  lands  under  the  orig- 
inal agreement  with  the  Cherokee  Tribe  or  second, 
they  may  if  they  so  desire,  waive  that  right  in  favor 
of  the  exemption   extended   by   the   act   of    1928, 
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which  may  be  accomplished  by  selection  and  des- 
ignation in  the  manner  provided  for  therein. 


Approved: 


Solicitor. 

.First  Assistant  Secretary. 
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Indian  Lands — Marriage — Divorce — Department  of  the 
Interior — Jurisdiction 

The  Department  of  the  Interior  has  no  concern  with  refer- 
ence to  the  distribution  of  unrestricted  property  belonging  to 
Indian  estates  regardless  of  the  fact  that  the  question  of  mar- 
riage or  divorce  may  be  involved. 


Indian  Lands- 


-Ceremonial  Marriage — Indian  Custom 
Divorce 


Where  Indians,  parties  to  a  ceremonial  marriage,  both  of 
whom  were  still  living  in  tribal  relations,  separated  with  the 
clear  intention  of  not  living  together  again,  such  separation 
constitutes  a  valid  Indian  custom  divorce. 


Indian  Lands- 


-Indian  Custom  Divorce- 
Distribution — Estoppel 


-Descent  and 


Where  an  Indian  wife  separated  from  her  Indian  husband 
with  clear  intention  of  never  living  with  him  again,  she  is 
estopped  from  claiming  any  share  in  his  estate. 

Indian  Lands — Indian  Heirship — Secretary  of  the 
Interior — Courts — Jurisdiction — Statutes 

The  act  of  June  25,  1910,  made  the  Secretary  of  the  Interior 
a  special  tribunal  with  exclusive  jurisdiction  to  determine  the 
heirs  of  deceased  Indians,  and  his  decisions  thereon  are  final 
and  conclusive,  and  not  reviewable  by  the  courts  even  after 
the  expiration  of  the  trust  period. 

Indian  Lands — Indian  Custom  Divorce 

In  recognizing  the  validity  of  Indian  custom  divorces  no 
distinction  is  to  be  made  in  the  kind  of  marriage  which  such 
divorce  dissolves  so  long  as  the  parties  contracting  the  mar- 
riage and  effecting  the  divorce  are  Indian  wards  of  the  Gov- 
ernment and  living  in  tribal  relations. 

Indian  Lands — Guardianship — Jurisdiction 

When  the  guardianship  of  the  United  States  over  Indians 
terminates  is  a  political  matter  to  be  determined  by  Congress, 
and  one  over  which  neither  the  courts  nor  the  States  have  any 
power. 

Indian  Lands — Indian  Custom  Marriage 

A  marriage  contracted  between  members  of  an  Indian  tribe, 
in  accordance  with  customs  of  such  tribe,  where  the  tribal 
relations  and  government  existed  at  the  time  of  the  marriage, 


and  there  was  no  Federal   statute  rendering   the   tribal  cus- 
toms invalid,  is  a  valid  marriage  for  all  purposes. 

Indian  Lands — Indian  Custom  Marriage — 
Common  Law  Marriage 

An  Indian  custom  marriage  is  a  legal  marriage  according 
to  the  customs  of  the  tribe  and  is,  therefore,  not  to  be  treated 
as  the  equivalent  of  a  common-law  marriage  among  whites. 

Indian  Lands — Allotment — Descent  and  Distribution — 
Trust  Patent— Marriage — Statutes 

The  provision  in  section  5  of  the  act  of  February  8,  1887, 
making  the  laws  of  descent  of  the  State  or  Territory  where 
the  lands  are  situated  applicable  after  trust  patents  have  been 
issued  was  merely  for  the  purpose  of  establishing  a  rule  for 
the  determination  of  heirship;  the  act  does  not  undertake  to 
prescribe  what  is  necessary  to  constitute  the  legal  relation  of 
husband  and  wife,  or  of  parent  and  child. 

Indian  Lands — Allotment — Citizenship — Marriage — 
Divorce — Statutes 

Under  the  act  of  May  8,  1906,  which  amended  section  6  of 
the  act  of  February  8,  1887,  an  Indian  did  not  become  a 
citizen  of  the  United  States  upon  allotment;  consequently,  as 
to  allotments  thereafter  made  the  allottee  did  not  become 
subject  to  State  laws,  but  his  domestic  relations  continued  to 
be  governed  by  tribal  custom. 

Indian  Lands — Allotment — Patent — Jurisdiction — 
Indian  Custom  Marriage 

The  allotment  of  lands  in  severalty  to  Indians  does  not 
terminate  their  tribal  relations,  but  all  Indian  allottees  re- 
main subject  to  the  exclusive  jurisdiction  of  the  United  States 
until  the  issuance  of  fee  simple  patents,  and  so  long  as  this 
jurisdiction  continues  the  marriage  relations  of  such  Indians 
are  to  be  determined  by  their  tribal  customs,  and  not  by  the 
laws  of  the  State. 

Indian  Lands — Allotment — Heirship — Statutes 

The  act  of  February  8,  1887,  is  primarily  an  allotment  act, 
whereas  the  act  of  June  25,  1910,  is  for  the  purpose  of  de- 
termining the  heirs  of  deceased  allottees,  and  if  a  conflict 
arises  between  the  provisions  of  the  two  acts  with  reference 
to  the  determination  of  heirship,  the  latter  act  governs. 

Indian  Lands — Indian  Custom  Marriage — Ceremonial 
Marriage — Presumption  of  Abandonment 

The  fact  that  certain  members  of  an  Indian  tribe  who  were 
married  and  lived  together  according  to  tribal  custom  were 
subsequently  ceremonially  married  is  not  sufficient  to  raise  the 
presumption  of  abandonment  of  tribal  custom  and  that  In- 
dian custom  marriage  and  divorce  are  no  longer  practiced  by 
the  tribe. 


Indian  Lands- 


-Indian   Custom   Marriage- 
Custom  Divorce 


-Indian 


The  Department  of  the  Interior  can  not  hold  by  regulation 
that  one  particular  tribe  of  Indians  is  sufficiently  advanced  to 
justify  its  marriage  relations  being  henceforth  regulated  in 
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accordance  with  the  white  man's  law,  and  that  other  tribes 
are  not  so  advanced,  but  it  must  recognize  Indian  custom 
marriage  and  Indian  custom  divorce  generally  until  Congress 
fixes  some  other  definite  and  uniform  rule. 

Indian  Lands — Marriage — Divorce 

A  law  or  ordinance  adopted  by  an  Indian  tribe  regulating 
marriage  and  divorce  is  not  mandatory  and  does  not  invali- 
date custom  marriage  and  divorce. 

Indian  Lands — Indian  Custom  Divorce — Evidence 

The  question  as  to  when  an  Indian  custom  divorce  has  been 
consummated  is  one  of  fact  in  each  particular  case. 

Indian  Lands — Indian  Custom  Marriage — 
Indian  Custom  Divorce 

Congress  alone  has  the  power  to  say  when  Indian  custom 
marriage  and  divorce  shall  cease  to  be  valid. 

Indian  Lands — Citizenship — Statutes 

The  act  of  June  2,  1924,  which  declared  all  noncitizen 
Indians  born  within  the  territorial  limits  of  the  United  States 
to  be  citizens  of  the  United  States  did  not  contemplate  any 
disturbance  of  the  existing  status  and  relations  of  the  Indians 
with  respect  to  their  property  and  other  recognized  rights. 

Indian  Lands — Indian  Custom  Marriage — Indian 
Custom  Divorce 

Congress,  the  courts,  and  the  Department  of  the  Interior 
have  all  recognized  Indian  custom  marriage  and  Indian  cus- 
tom divorce  as  of  equal  validity  with  ceremonial  marriage 
and  legal  divorce  under  State  laws. 

Finney,  Solicitor: 

My  opinion  is  requested  on  certain  matters  sub- 
mitted by  the  Commission  of  Indian  Affairs  re- 
lating to  the  department's  finding  of  heirs  on  Oc- 
tober 8,  1927,  to  the  estate  of  Noah  Bredell,  a  de- 
ceased Nez  Perce  Indian,  Fort  Lapwai  Agency, 
Idaho. 

The  estate  consisted  partly  of  property  held  in 
trust  by  the  United  States  and  partly  of  unrestric- 
ted property  over  which  the  department  has  no  jur- 
isdiction. The  finding  of  heirs  by  the  department 
extended  only  to  the  property  held  in  trust.  An 
administrator  was  appointed  in  Idaho  for  the  unre- 
stricted part  of  the  estate  and  as  to  the  distribution 
of  this  part  the  department,  of  course,  is  not  con- 
cerned. This  is  equally  true  of  all  property  belong- 
ing to  Indian  estates  over  which  the  department 
has  no  jurisdiction,  whether  the  question  of  mar- 
riage and  divorce,  as  in  this  case,  is  involved  or  not. 

Under  the  department's  finding  of  heirs  to  the 
estate  of  Noah  Bredell  one  Lillie  Viles,  to  whom 
he  was  married  by  ceremony,  was  excluded  on  the 
ground  that  she  separated  from  him  under  such 


circumstances  as  constituted  a  valid  Indian  custom 
divorce. 

The  specific  questions  submitted  for  opinion  are: 
(1)  Whether  the  1927  decision  should  stand  or  be 
reversed  and  (2)  the  broad  general  policy  as  to 
what  constitutes  Indian  custom  marriage  and  di- 
vorce. 

Although  the  department  heretofore  has  fre- 
quently had  occasion  to  consider  and  pass  upon 
similar  questions,  in  view  of  somewhat  prevalent 
misconceptions  it  is  deemed  advisable  to  review  the 
situation  at  considerable  length.  It  may  be  said 
here  that  in  view  of  repeated  statements  and  ref- 
erences that  have  been  made  concerning  the  mari- 
tal history  of  Noah  Bredell,  his  having  been  a  mem- 
ber of  the  church  and  his  seeming  inclination  to 
follow  the  white  man's  ways,  the  question  is  not 
whether  he  divorced  himself  from  Lillie  Viles,  but 
whether  her  actions  and  demeanor  amounted  to  a 
divorce  from  him  according  to  the  Indian  custom; 
and  furthermore  as  to  whether  such  a  divorce  may 
be  recognized  in  view  of  the  fact  that  the  parties 
went  through  the  form  of  a  ceremonial  marriage. 

The  department  determined  the  heirs  to  the 
estate  of  Noah  Bredell  October  8,  1927.  Similar 
contentions  were  made  at  the  original  hearing  for 
such  determination  as  are  now  being  made  for  a 
reopening  of  the  case.  No  new  evidence  of  a  ma- 
terial nature  has  been  added  to  the  record  made 
up  at  that  time.  On  the  question  as  to  whether  the 
separation  of  the  parties  may  be  regarded  as  a 
divorce  in  accordance  with  Indian  custom  the  per- 
tinent facts  are  as  follows:  Noah  Bredell  and  Lillie 
Viles  were  married  August  18,  1925.  She  left  him 
the  next  day  and  never  returned  to  him.  He  died 
on  or  about  August  13,  1926,  one  year  after  the 
marriage  and  separation.  He  was  about  70  years  of 
age  and  Lillie  Viles  was  29.  She  testified— 

Q.  Why  did  you  leave  him  after  two  days? 

A.  He  refused  to  support  my  children.  He 
agreed  to  support  my  children,  before  I  mar- 
ried him;  I  had  two  children,  age  eight  and 
five. 

Q.  Was  there  any  other  reason  for  leaving 
him? 

A.  Well,  that  was  the  main  reason. 

Q.  Did  you  ever  go  back  to  live  with  him,  or 
did  you  ever  intend  to  go  back  to  live  with 
him? 

A.  I  never  went  back;  I  intended  to  go  back 
to  live  with  him  if  he  would  support  my  chil- 
dren, but  he  never  would  offer  to  support  my 
children. 

Q.  Are  you  a  member  of  the  Nez  Perce 
Tribe  of  Indians  in  Idaho? 

A.  Yes  sir. 
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Q.  Was  Noah  a  member  of  the  tribe? 

A.  Yes  sir. 

Q.  Had  either  you  or  Noah  ever  renounced 
your  tribal  affiliation  or  privileges  or  benefits? 

A.  No  sir. 

Q.  Did  you  and  Noah  live  in  the  manner 
and  custom  of  Indian  life,  and  did  you  attend 
tribal  councils,  camp  gatherings  and  the  like? 

A.  Yes,  that  was  our  custom. 

She  further  testified  that  she  never  carried  on 
marriage  relations  with  Noah  Bredell  after  she  left 
him  the  next  day  after  the  marriage;  that  he  sent 
for  her  and  wanted  her— 

to  go  to  the  Indian  Congress  with  him  in  June, 
but  I  was  working  at  the  game  farm,  and 
could  not  leave  my  job  and  go  with  him;  and 
before  that  he  came  to  me  and  asked  me  to  go 
back  and  live  with  him,  but  he  said  he  was 
sorry  that  he  could  not  take  care  of  my  chil- 
dren, so  I  refused  to  go  back  and  live  with 
him.  That  was  June  after  I  left  him  in  August, 
it  was  June,    1926. 

Q.  How  many  times  did  he  talk  to  you  about 
going  back,  from  the  time  you  left  him  until 
the  time  he  died? 

A.  Once,  And  that  once  he  sent  word  for 
me  to  come. 

Another    witness    testified— 

Q.  Were  Noah  and  Lillie  both  members  of 
the  Nez  Perce  Tribe  of  Indians  in  Idaho,  who 
received  annuity  payments,  and  enjoyed  tribal 
rights  and  privileges? 

A.  Yes  sir. 

Q.  Had  they  or  either  of  them  ever  severed 
their  tribal  relations?  Did  they  renounce  their 
tribal  rights  and  take  up  the  white  manner 
of  living,  or  did  they  continue  to  live  in  the 
manner  and  custom  of  Indian  life? 

A.  They  continued  to  be  Nez  Perce  Indians 
and  to  live  in  the  same  manner  of  Indian  life, 
they  were  both  quarter-breeds,  but  they  still 
continued   their   Indian   custom  of  living. 

The  foregoing  not  only  shows  that  these  parties 
were  still  living  in  tribal  relations  but  clearly  indi- 
cates that  Lillie  Viles  did  not  intend  to  live  with 
Noah  Bredell  again.  She  had  received  his  final 
answer  that  he  could  not  take  of  her  children, 
which  fairly  shows  her  motive  for  marrying  him  at 
all  and  as  she  says  was  her  "main  reason"  for  leav- 
ing him.  The  department  was  fully  justified  from 
the  evidence  in  concluding  that  her  separation  or 
abandonment  of  Noah  Bredell  amounted  to  a  valid 


Indian  custom  divorce.  According  to  her  own  testi- 
money  she  never  intended  to  live  with  him  again 
which  if  there  were  no  other  reason  ought  effec- 
tually to  estop  her  from  claiming  any  share  in  his 
estate.  The  material  question  on  this  phase  of  the 
matter  is  as  to  what  material  difference,  if  any, 
results  from  the  fact  that  the  parties  were  married 
by  ceremony  instead  of  by  Indian  custom  in  so  far 
as  the  kind  of  divorce  is  concerned. 

In  determining  the  heirs  of  deceased  Indians  the 
practice  of  the  department  long  has  been  not  only 
to  recognize  Indian  custom  divorce  of  an  Indian 
custom  marriage,  but  of  a  ceremonial  marriage  as 
well,  and  there  are  valid  and  conclusive  reasons 
for  the  practice.  There  is  no  question  as  to  recog- 
nizing the  validity  of  Indian  custom  marriages  and 
divorces.  Therefore  it  necessarily  follows  that  they 
must  be  treated  as  being  of  equal  validity  with 
ceremonial  marriage  and  legal  divorce  under  the 
laws  of  the  State,  otherwise  their  recognition  would 
carry  no  force  whatever.  It  was  held  in  the  case  of 
Kunkcl  v.  Burnett   (10  Fed.,  2d  Series,  804,  805)- 

By  the  custom  established,  no  formal  con- 
tract or  ceremony  is  essential  to  a  marriage; 
a  mere  meeting  and  cohabitation  as  huband 
and  wife  constitute  marriage.  By  the  same 
custom  a  divorce  may  be  effected  by  a  separa- 
tion by  mutual  consent. 

By  the  act  of  June  25,  1910  (36  Stat.  855),  the 
Secretary  of  the  Interior  is  authorized  to  determine 
the  heirs  of  deceased  Indians  and  it  is  provided 
that  "his  decision  thereon  shall  be  final  and  con- 
clusive." It  was  early  held  in  the  case  of  Bond  v. 
United  States  (181  Fed.  613) ,  that  this  act  made  the 
Secretary  of  the  Interior  a  special  tribunal  for  the 
purpose  and  in  declaring  that  his  decision  should 
be  "final  and  conclusive"  made  the  authority  con- 
ferred upon  him  exclusive,  thereby  depriving  the 
courts  of  jurisdiction  to  determine  heirship.  This 
ruling  was  followed  in  the  case  of  Pel-ata-yakot  v. 
United  States  (188  Fed.  387) ,  wherein  it  was  held: 
"The  provision  is  comprehensive,  and  clearly 
evinces  the  intention  of  Congress  to  confer  ex- 
clusive jurisdiction  to  decide  such  controversies 
upon  the  Secretary  of  the  Interior."  It  was  also 
held  (syllabus)  in  the  case  of  Parr  v.  Colfax  (197 
Fed.  302)  ,  referring  to  the  act  of  1910:  "Such  act 
deprived  the  Circuit  Court  of  Appeals  of  juris- 
diction to  entertain  an  appeal  from  a  decree  sued 
out  after  the  statute  went  into  effect,  since  it  de- 
prived the  court  of  jurisdiction  to  enforce  any 
judgment  it  might  render  on  such  appeal."  See 
also  McKay  v.  Kalyton  (204  U.S.  458)  ;  Caesar  v. 
Krow  (176  Pac.  927);  Hallowell  v.  Commons  (239 
U.S.    506)  ;    Lane    v.    Mickadiet     (241    U.S.    201)  ; 
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United  States  v.  Bowling  (256  U.S.  484)  ;  First 
Moon  v.  White  Tail  (270  U.S.  243) .  In  the  case 
of  Spicer  v.  Coon  (238  Pac.  833) ,  the  Supreme 
Court  of  Oklahoma  held  that  a  determination  by 
the  Secretary  of  the  Interior  of  the  legal  heirs  of  an 
Indian  allottee  as  authorized  by  the  act  of  June  25, 
1910,  is  final  and  conclusive,  and  not  reviewable 
by  the  courts  even  after  expiration  of  the  trust 
period.  That  the  department  is  not  bound  by  the 
laws  of  the  State  or  the  decisions  of  the  courts  in 
matters  of  this  kind  was  fully  settled  in  the  case  of 
Bond  v.  United  States  (181  Fed.  613);  Blanset  v. 
Cardin  (256  U.S.  319) ,  and  Sperry  Oil  Co.  v.  Chis- 
holm  (264  U.S.  488)  .  This  is  self-evident,  other- 
wise the  courts  and  not  the  Secretary  of  the  In- 
terior in  whom  exclusive  authority  is  lodged  by 
law  would  become  the  forum  for  determining 
heirship. 

As  exclusive  authority  rests  in  the  Secretary  of 
the  Interior  to  determine  the  heirs  of  deceased 
Indians  and  the  courts  disclaim  any  jurisdiction 
in  the  premises,  and  in  view  of  the  fact  that  mar- 
riage and  divorce  among  the  Indians  in  accordance 
with  tribal  custom  are  recognized  as  valid,  it  neces- 
sarily follows  that  an  Indian  custom  marriage  is  of 
equal  validity  with  a  ceremonial  one,  and  similarly 
an  Indian  custom  divorce  is  of  equal  force  with 
one  procured  through  legal  procedure.  The  de- 
partment on  March  14,  1912,  in  the  (unreported) 
case  of  Heirs  of  Pishedwin,  which  involved  an 
Indian  custom  divorce  of  a  ceremonial  marriage, 
held- 

In  recognizing  the  validity  of  Indian  custom 
divorces,  the  department  does  not  make  any 
distinction  in  the  kind  of  marriage  which  such 
a  divorce  dissolves  so  long  as  the  parties  con- 
tracting the  marriage  and  effecting  the  divorce 
are  Indian  wards  of  the  Government  and  living 
in  tribal  relations.  A  marriage  between  two 
such  Indians,  accompanied  by  certain  ele- 
ments which  would  make  a  good  common  law 
marriage  or  a  ceremonial  marriage  among 
citizens  of  a  State,  does  not  thereby  become 
proof  against  a  subsequent  Indian  custom 
divorce. 

A  marriage  "by  Indian  custom,"  in  the  view 
of  the  department,  is  as  real  a  "marriage"  as 
one  accompanied  by  a  legal  ceremony  accord- 
ing to  forms  prescribed  by  State  laws.  Similarly, 
a  divorce  by  Indian  custom,  while  the  parties 
are  wards  of  the  Government,  is,  in  the  view 
of  the  department,  a  valid  divorce  dissolving 
the  prior  marriage  relation,  no  matter  what 
may  have  been  the  method  or  the  manner 
by  zuhich  the  marriage  was  assumed.  [Italics 
supplied.] 


which  is  tantamount  to  saying  that  a  ceremonial 
marriage  between  Indians,  being  of  no  more  valid- 
ity nor  of  any  more  binding  force  than  one  accord- 
ing to  tribal  custom  would  have  been,  such  mar- 
raige  can  and  will  be  treated  as  a  valid  Indian 
custom  marriage  regardless  of  the  ceremony  per- 
formed in  accordance  with  the  laws  of  the  State, 
as  the  ceremony  was  unnecessary  to  constitute  a 
valid  marriage.  For  similar  reasons  their  separation 
according  to  Indian  custom  constitutes  a  valid 
divorce  without  going  through  the  form  of  legal 
procedure  to  procure  it.  The  fact  that  the  In- 
dian may  go  through  a  legal  ceremony  when  with- 
out such  ceremony  and  by  Indian  custom  the  mar- 
riage would  have  been  equally  valid  can  not  affect 
the  efficacy  of  a  subsequent  Indian  custom  divorce, 
the  parties  still  living  in   tribal  relations. 

As  to  the  validity  of  Indian  custom  marriage  and 
divorce,  and  as  further  showing  the  attitude  of  the 
courts,  reference  is  made  to  the  following  cases.  It 
was  held  in  the  case  of  Cyr  v.  Walker  (116  Pac. 
931,   934)- 

*  *  *  The  courts  of  the  American  Union 
have,  from  an  early  time,  recognized  the  valdity 
of  marriages  contracted  between  the  members 
of  any  Indian  tribe  in  accordance  with  the  laws 
and  customs  of  such  tribe,  where  the  tribal 
relations  and  government  existed  at  the  time 
of  the  marriage,  and  there  was  no  federal 
statute  rendering  the  tribal  customs  or  laws 
invalid  (Morgan  v.  McGhee,  5  Hump.  (Tenn.) 
13;  Earl  v.  Godley,  42  Minn.  361,  44  N.  W. 
254,  7  L.  R.  A.  125,  18  Am.  St.  Rep.  517)  ;  and 
such  marriages  between  a  member  of  an  In- 
dian tribe  and  a  white  person,  not  a  member 
of  such  tribe,  have  been  held  and  regarded  as 
valid,  the  same  as  such  marriages  between 
members  of  the  tribe.  Morgan  v.  McGhee, 
supra;  Wall  v.  Williamson,  8  Ala.  48;  Wall  v. 
Williams,  11  Ala.  826;  Johnson  v.  Johnson,  30 
Mo.  72,  77  Am.  Dec.  598;  La  Riviere  v.  La 
Riviere,  77  Mo.  512.  And  the  same  effect  is 
given  to  the  dissolution  of  the  marriages  un- 
der the  customs  of  the  tribe  as  is  given  to  the 
marriage  relation  itself.  Wall  v.  Williamson, 
supra;    Wall  v.    Williams,  supra. 

See  also  State  v.  Columbia  George  (65  Pac.  604)  ; 
McBean  v.  McBean  (61  Pac.  418)  ;  Kobogum  v. 
Jackson  Iron  Co.  (43  N.  W.  602)  ;  Earl  v.  Godley 
(44  N.  W.  254)  ;  James  v.  Adams  (155  Pac.  1121); 
Davidson  v.  Roberson  (218  Pac.  878)  ;  Ortley  v. 
Ross  (110  N.  W.  982)  ;  Coker  v.  Moore  (249  Pac. 
694) ,  and  Kunkel  v.  Barnett  (10  Fed.,  2d  Series 
804) .  The  latter  case  leaves  no  doubt  as  to  the  cor- 
rectness of  the  position  taken  by  the  department  in 
this  matter. 
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It  was  held  in  the  case  of  Tiger  v.  Western  In- 
vestment Co.   (221  U.S.  286)- 

It  is  for  Congress,  in  pursuance  of  long  es- 
tablished policy  of  this  Government,  and  not 
for  the  courts,  to  determine  for  itself  when, 
in  the  interest  of  the  Indian,  Government 
guardianship  over  him  shall   cease. 

In  contending  for  the  reopening  of  the  instant 
case  the  belief  seems  to  prevail  that  even  in  a  case 
where  the  marriage  is  by  Indian  custom,  procedure 
in  accordance  with  the  laws  of  the  State  ought  to  be 
required  to  dissolve  it.  Apparently  this  is  on  the 
theory  that  marriage  by  custom  among  the  In- 
dians is  the  same  as  or  equivalent  to  common  law 
marriage  among  the  whites.  While  the  two  forms 
possess  some  elements  in  common,  they  are,  never- 
theless, distinct  and  independent.  For  in  accord- 
ance with  the  immemorial  tribal  custom  an  In- 
dian marriage  and  an  Indian  divorce  according  to 
such  tribal  custom  are  as  much  a  legal  marriage 
and  a  legal  divorce  among  the  Indians  as  are  cere- 
monial marriages  and  legal  divorces  among  whites. 
They  are  in  accordance  with  what  constitutes  tribal 
law.  It  was  held  in  the  case  of  Buck  v.  Branson 
(127  Pac.  436),  syllabus- 

A  marriage  contracted  between  members  of 
an  Indian  tribe,  in  accordance  with  the  cus- 
toms of  such  tribe,  where  the  tribal  relations 
and  government  existed  at  the  time  of  such 
marriage,  and  there  was  no  federal  statute 
rendering  the  tribal  customs  invalid,  will  be 
recognized  by  the  courts  as  a  regular  and  valid 
marriage  for  all  purposes. 

(a)  And  the  same  effect  is  also  given  to  the 
dissolution  of  marriages,  under  the  customs 
of  the  tribe  as  is  given  to  the  marriage  rela- 
tion itself. 

(b)  Such  marriages  are  not  to  be  treated  as 
common-law  marriages,  but  as  legal  marriages 
according  to  the  customs  of  the  tribe,  when 
such  customs  are  recognized  by  Congress  as 
concerning  and  regulating  the  domestic  rela- 
tions of  the  tribe. 

Also  in  the  case  of  McFarland  v.  Harned    (243 
Pac.  141,  143)  — 

Marriage,  according  to  tribal  customs,  is 
neither  a  common-law  nor  a  ceremonial  mar- 
riage, but  is  nevertheless  a  legal  marriage  ac- 
cording to  the  customs  of  the  tribe  when  such 
customs  are  recognized  by  Congress  as  regulat- 
ing their  domestic  relations. 


The  case  of  Buck  v.  Branson,  supra,  was  fol- 
lowed by  that  of  James  v.  Adams  (155  Pac.  1121) , 
wherein  it  was  held    (syllabus)  — 

Marriages,  contracted  between  tribal  In- 
dians according  to  the  usages  and  customs  of 
their  tribe,  at  a  time  when  the  tribal  govern- 
ment and  relations  are  existing,  will  be  up- 
held by  the  courts,  in  the  absence  of  a  federal 
law  rendering  invalid  the  laws  and  customs  of 
the  tribe. 

A  dissolution  of  the  marriage  contract,  ac- 
cording to  such  tribal  laws,  usages,  and  cus- 
toms, will  be  likewise  upheld  by  the  courts. 

It  was  held  in  Kunkel  v.  Barnett  (10  Fed.,  2d 
Series,  804,  806)  : 

While  it  is  true  the  decisions  are  not  uni- 
form as  to  the  validity  of  Indian  divorces,  it 
may  safely  be  stated  that,  so  long  as  the  In- 
dians live  together  under  the  tribal  relation 
and  are  not  subject  to  the  laws  of  the  state, 
but  only  to  the  jurisdiction  of  the  Congress, 
and  the  paramount  federal  law  places  no  lim- 
itation upon  such  tribes  in  reference  to  man- 
aging their  own  affairs,  including  their  domes- 
tic relations,  marriages  and  divorces  accord- 
ing to  the  usages  and  customs  of  the  tribe  will 
be  treated  as  valid  by  the  courts. 

Also  in  the  cast  of  La  Framboise  v.  Day  (161 
N.  W.  529) ,  it  was  held    (syllabus)- 

Where  a  half-breed  marries  an  Indian 
woman  according  to  Indian  customs,  lives  with 
her  as  her  husband  in  the  tribal  haunts,  and 
is  thereafter  divorced  from  her  according  to 
Indian  custom,  such  divorce  will  be  recognized 
by  the  courts  of  the  State  as  terminating  the 
marriage  relation. 

And  in  the  opinion    (p.  530)  — 

*  *  *  According  to  the  custom  of  the  Sioux 
Indians  an  Indian  marriage  might  be  termi- 
nated and  either  party  be  at  liberty  to  marry 
again,  by  mere  abandonment  without  fur- 
ther ceremony.  *  *  *  It  was  not  a  "common- 
law"  marriage,  so  called,  but  a  marriage  ac- 
cording to  the  custom  and  laws  of  the  tribe 
to  which  the  parties  belonged.  *  *  *  This 
principle  clearly  applies  to  divorce. 

In  Wall  v.  Williamson  (11  Ala.  839),  referred  to 
in  Johnson  v.  Johnson's  Administrator  (77  Am. 
Dec.  598,  602),   the  court  said- 
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Marriages  among  the  Indian  tribes  must  be 
regarded  as  taking  place  in  a  state  of  nature; 
and  if,  according  to  the  usages  and  customs 
of  the  particular  tribe,  the  parties  are  author- 
ized to  dissolve  it  at  pleasure,  the  right  of  dis- 
solution will  be  considered  a  term  of  contract. 
Either  party  may  take  advantage  of  this  term. 


Reference  also  has  been  made  to  section  5  of  the 
act  of  February  8,  1887  (24  Stat.  388),  as  having  a 
controlling  bearing  in  this  matter  of  determining 
heirs  to  the  estate  of  deceased  Indians.  That  sec- 
tion after  referring  to  the  approval  of  the  allot- 
ment of  lands  and  directing  the  issuance  of  trust 
patents  thereon  further  provided:  "That  the  law  of 
descent  and  partition  in  force  in  the  State  or  Ter- 
ritory where  such  lands  are  situate  shall  apply 
thereto  after  patents  therefor  have  been  executed 
and  delivered,  except  as  herein  otherwise  pro- 
vided." But  it  was  held  in  the  case  of  United 
Slates  v.  Bellm  (182  Fed.  161,  166),  wherein  de- 
cision was  rendered  after  the  act  of  1910  con- 
ferring exclusive  jurisdiction  upon  the  Secretary 
to  determine   heirs— 

*  *  *  that  having  provided  that  the  allot- 
ment should  be  held  in  trust  for  the  benefit  of 
the  heirs  in  case  of  an  allottee's  death  the 
proviso  adopting  the  laws  of  descent  of  the 
State  was  merely  for  the  purpose  of  providing 
a  rule  by  which  the  heirs  should  be  deter- 
mined. 

In  the  case  of  Fosburg  v.  Rogers  (114  Mo.  122, 
21  S.  W.  82,  84)  ,  referring  to  State  statutes  of 
descent  it  was  held— 

*  *  *  But  this  section  must  be  understood 
as  merely  laying  down  general  rules  of  inherit- 
ance, and  not  as  completely  and  accurately 
defining  how  the  status  is  to  be  created  which 
gives  the  capacity  to  inherit.  It  does  not  un- 
dertake to  prescribe  who  shall  be  considered 
a  child  or  a  widow  or  a  husband,  or  what  is 
necessary  to  constitute  the  legal  relation  of 
husband  and  wife,  or  of  parent  and  child. 
Those  requisites  must  be  sought  elsewhere. 

It  was  also  provided  in  section  6  of  said  act  of 
February  8,  1887,  that  Indians  to  whom  allotments 
are  made  and  trust  patents  issued  under  the  pro- 
visions of  that  act  "shall  have  the  benefit  of  and 
be  subject  to  the  laws  both  civil  and  criminal  of 
the  State  or  Territory  in  which  they  may  reside." 
But  under  the  act  of  May  8,  1906  (34  Stat.  182), 
amending    said    section,    Indians    to    whom    trust 


patents  are   thereafter  issued  do  not    thereby   be- 
come subject  to  State  laws,  the  act  providing— 

That  until  the  issuance  of  fee  simple  patents 
all  allottees  to  whom  trust  patents  shall  here- 
after be  issued  shall  be  subject  to  the  ex- 
clusive jurisdiction  of  the  United  States. 

The  Supreme  Court  in  the  case  of  United  States 
v.  Pelican  (232  U.S.  442) ,  said  that  the  act  of  May 
8,  1906,  was  passed  "so  as  distinctly  to  postpone  to 
the  expiration  of  the  trust  period  the  subjection 
of  allottees  under  that  act  to  State  laws."  The 
court  also  said  in  the  case  of  United  States  v. 
Celestine  (215  U.S.  278) ,  that  the  passage  of  the  act 
of  1906  suggests  that  Congress  "in  granting  full 
right  of  citizenship  to  Indians,  believed  that  it  had 
been  too  hasty." 

It  appears  that  after  the  act  of  February  8,  1887, 
and  prior  to  the  act  of  May  8,  1906,  the  practice 
prevailed  for  a  time  of  basing  recognition  of  In- 
dian custom  marriage  and  divorce  on  the  fact  as 
to  whether  they  took  place  before  or  after  allot- 
ment and  trust  patent,  in  view  of  the  provisions 
in  section  6  of  the  former  act  declaring  that  upon 
completion  of  allotments  and  patenting  of  the 
lands  the  allottees  should  have  the  benefit  of  and 
be  subject  to  State  laws,  and  also  declaring  In- 
dians to  whom  allotments  were  made  to  be  citizens 
of  the  United  States.  The  contention  at  that  time 
was  that  since  by  the  act  of  1887  every  Indian  to 
whom  an  allotment  is  made  "under  any  law  or 
treaty"  is  declared  to  be  a  citizen  of  the  United 
States  and  entitled  to  all  the  rights,  privileges  and 
immunities  of  such,  the  marriage  or  divorce  of  an 
allottee  must  be  governed  and  controlled  by  the 
laws  of  the  State  in  which  he  resides  and  not  by 
tribal  customs.  This  was  on  the  theory  that  by  the 
allotment  the  tribal  relations  of  the  Indian  were 
severed.  But  this  condition  did  not  exist  because 
as  held  by  the  courts  the  allotment  of  lands  and 
conferring  of  citizenship  are  not  incompatible 
with  continued  tribal  relations  and  guardianship 
of  the  Government.  Both  the  department  and  the 
courts  soon  took  the  position  that  as  allotments  of 
land  in  severalty  to  Indians  and  conferring  of 
citizenship  did  not  terminate  their  tribal  relations, 
the  marriage  and  divorce  relations  of  the  Indians 
are  to  be  determined  by  their  tribal  customs.  It  was 
held  in  the  case  of  Kalyton  v.  Kalyton  (74  Pac. 
491,  492)- 

*  *  *  though  these  people  have  been  in- 
vested with  the  rights  of  citizenship  and  guar- 
anteed the  protection  of  the  laws,  and  ren- 
dered amenable  thereto,  the  object  evidently 
intended  to  be  subserved  by  such  legislation 
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was  to  encourage  them  to  forsake  their  primi- 
tive ways  and  to  adopt  a  higher  civilization. 
Reforms  of  this  character  are  necessarily  radi- 
cal, and  not  cheerfully  submitted  to  or  ac- 
quiesced in  by  uneducated  Indians.  The  change 
from  savagery  to  refinement  is  slow,  and  re- 
sults from  convincing  the  ignorant  of  the 
superior  advantages  which  the  latter  state 
affords.  *  *  *  Though  Indians  residing  on  a 
reservation,  to  whom  land  therein  has  been 
allotted  in  severalty,  are  classed  as  citizens,  and 
deemed  to  be  subject  to  the  laws  of  the  state, 
the  federal  courts  only  have  jurisdiction  of 
grave  crimes  committed  on  the  reservation  by 
one  such  Indian  against  another.  State  v. 
Columbia  George,  supra.  This  is  an  admission 
that  notwithstanding  the  allotment  a  quasi 
tribal  relation  still  subsists,  and  that  the  gen- 
eral government  continues  to  exercise  a  pa- 
ternal care  over  these  wards  of  the  nation, 
and  until  that  guardianship  is  removed,  the 
state  courts  should  not  interfere  with  or  dis- 
turb  the  domestic  relations  of  such   Indians. 

Also  in  the  case  of  Yakima  Joe  v.  To-is-lap  (191 
Fed.  516),  it  was  said    (syllabus)  — 

The  allotment  of  lands  in  severalty  to  In- 
dians *  *  *  did  not  terminate  their  tribal  re- 
lations, and  so  long  as  the  same  continue  the 
marriage  relations  of  such  Indians  are  to  be 
determined  by  their  tribal  customs,  and  not  by 
the  laws  of  the  State,  and  their  marriage  or 
divorce  in  accordance  with  such  customs  is 
valid  everywhere  and  for  all  purposes. 

The  Supreme  Court  in  the  case  of  United  States 
v.  Nice  (421  U.S.  591) ,  held  in  respect  to  allottees 
under  the  act  of  1887  that  their  tribal  relations 
are  not  disturbed  by  allotments  or  trust  patents.  It 
was  said    (p.  599)  — 

The  ultimate  question  then  is,  whether  sec- 
tion 6  of  the  act  of  1887— the  section  as  or- 
iginally enacted— was  intended  to  dissolve  the 
tribal  relation  and  terminate  the  national 
guardianship  upon  the  making  of  the  allot- 
ments and  the  issue  of  the  trust  patents,  with- 
out waiting  for  the  expiration  of  the  trust 
period.  According  to  a  familiar  rule,  legisla- 
tion affecting  the  Indians  is  to  be  construed  in 
their  interest  and  a  purpose  to  make  a  radical 
departure  is  not  lightly  to  be  inferred.  Upon 
examining  the  whole  act,  as  must  be  done,  it 
seems  certain  that  the  dissolution  of  the  tribal 
relation  was  in  contemplation;  but  that  this 
was  not   to  occur  when   the   allotments  were 


completed  and  the  trust  patents  issued  is  made 
very  plain. 

The  act  of  February  8,  1887,  is  primarily  an 
allotment  act,  whereas  the  act  of  June  25,  1910,  is 
for  the  purpose  of  determining  the  heirs  of  de- 
ceased allottees  and  confers  exclusive  authority 
upon  the  Secretary  of  the  Interior  in  the  premises. 
But  before  the  point  of  determining  heirs  is 
reached  it  is  essential  to  determine  whether  or  not 
the  decedent  was  married  at  the  time  of  his  or  her 
death.  The  act  of  1910  does  not  provide  that  this 
determination  of  heirs  shall  be  in  accordance  with 
the  laws  of  descent  of  the  State  but  does  provide 
that  the  decision  thereon  shall  be  final  and  con- 
clusive. As  stated  in  the  case  of  United  States  v. 
Bellm,  supra,  adopting  the  laws  of  descent  of  the 
State  is  merely  for  the  purpose  of  providing  a 
rule  by  which  the  heirs  shall  be  determined.  The 
marital  status  of  the  deceased  Indian  must  neces- 
sarily first  be  ascertained  and  then  his  or  her  heirs 
are  determined  in  accordance  with  the  facts  sur- 
rounding the  marriage  relations.  The  status  of  the 
deceased  Indian  in  respect  of  his  marriage  rela- 
tions at  the  time  of  his  death  and  the  status  of  the 
heirs  after  his  death  are  different  and  distinct 
things.  Having  ascertained  the  marital  status  of 
decedent  then  it  is  for  the  Secretary  to  determine 
his  or  her  heirs  in  accordance  with  the  adopted 
rule.  As  set  forth  in  the  case  of  Fosberg  v.  Rogers, 
supra,  the  requisites  for  determining  the  marital 
status  or  relations  of  a  deceased  Indian  must  be 
sought  elsewhere  than  in  the  laws  of  descent.  As 
also  previously  set  out  herein  it  is  well  settled  that 
the  Secretary  of  the  Interior  is  not  bound  by  the 
laws  of  the  State  in  the  matter.  If  there  be  any 
conflict  between  the  provisions  of  the  allotment 
act  of  1887  and  those  of  the  heirship  act  of  1910, 
the  general  rule  is  that  the  last  act  must  govern. 

It  is  also  urged  that  Indian  custom  marriage  and 
divorce  no  longer  prevail  among  the  Indians  of  the 
Nez  Perce  Tribe,  certain  affidavits  being  furnished 
and  references  made  to  reports  as  to  the  advance- 
ment of  these  Indians.  The  department  has  here- 
tofore had  occasion  to  consider  a  similar  conten- 
tion in  heirship  cases  coming  from  other  tribes, 
in  one  of  which  it  was  said— 

The  policy  of  the  Government  is  to  recog- 
nize Indian  custom  marriage  and  divorce  be- 
cause experience,  has  demonstrated  there  is 
no  escape  from  such  a  course.  The  courts  have 
held  that  so  long  as  Indians  continue  in  tribal 
relations  their  domestic  affairs  are  controlled 

by  their  peculiar  customs. 

#  #  #  #  # 

It  would  seem  to  be  impractical  from  an  ad- 
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ministrative  standpoint  to  isolate  any  particu- 
lar tribe  because  of  its  superior  advancement 
so  long  as  tribal  relations  continue.  In  other 
words,  the  policy  can  not  be  adopted  of  hold- 
ing by  regulation  that  one  particular  tribe  is 
sufficiently  advanced  to  justify  its  marriage 
relations  being  henceforth  regulated  in  accord- 
ance with  the  white  man's  law,  while  other 
tribes  are  not.  The  general  policy  being  to 
recognize  Indian  custom  marriage  and  divorce, 
it  must  prevail  until  a  definite  and  uniform 
rule  is  established,  which  can  only  be  done  by 
Congress. 

It  was  said  in  the  case  of  The  Kansas  Indians  (5 
Wall.  737,  756)- 

*  *  *  This  people  have  their  own  customs 
and  laws  by  which  they  are  governed.  Because 
some  of  those  customs  have  been  abandoned, 
owing  to  the  proximity  of  their  white  neigh- 
bors, may  be  an  evidence  of  the  superior  in- 
fluence of  our  race,  but  does  not  tend  to  prove 
that  their  tribal  organization  is  not  preserved. 

In  31  C.  J.  486  it  is  said- 

So  long  as  the  tribal  organization  is  recog- 
nized by  the  National  Government,  the  fact 
that  the  habits  and  customs  of  the  Indians 
have  been  changed  by  intercourse  with  the 
whites  does  not  authorize  the  courts  to  disre- 
gard the  tribal  status. 

Also  in  the  case  of  United  States  v.  Dewey  County 
(14  Fed.,  2d  Series,  784),  it  was  said    (syllabi)  - 

When  the  guardianship  of  the  United  States 
over  Indians  terminates  is  a  political  matter, 
to  be  determined  by  Congress,  and  over  which 
neither  the  courts  nor  the  State  has  any  power. 

Neither  the  ownership  of  the  lands  in  fee  in 
severalty  by  Indians,  nor  the  conferring  of 
citizenship  and  political  rights  upon  them  by  a 
State,  is  incompatible  with  continuance  of 
their  tribal  relations,  or  with  continued  guard- 
ianship over  them  by  the  United  States. 

There  are  instances  where  Indians  were  married 
and  lived  together  according  to  tribal  custom  but 
were  subsequently  married  by  ceremony.  It  was 
contended  that  this  was  proof  that  the  marriage 
relation  did  not  formerly  exist  between  the  parties. 
However,  the  court  said  in  the  case  of  Oivens  v. 
Carpenter   (252  Pac.  61,  62)- 

*  *   *  we  do  not  regard  these  facts  as  evi- 


dence or  proof  of  any  illegitimate  relation 
between  them,  but  it  is  merely  proof  of  a 
change  of  opinion  or  view  on  the  part  of  these 
people  and  an  effort  to  bring  themselves 
within  the  sphere  of  the  modern  idea  of  what 
constitutes  a  marriage. 

The   evidence  offered   in   support  of   the   claim 
that  custom  marriage  and  divorce  are  no  longer 
followed  by  the  Nez  Perce  Indians  amounts  to  little 
more    than    a    showing    of    considerable    progress 
among  them  and  that  in  case  of  some  of  the  In- 
dians their  marriages  are  by  ceremony.  This  falls 
far  short  of  proof  that  the  custom  of  marriage  and 
divorce  has  in  the  main  disappeared.  Besides,  the 
advancement    in    the    ways   of    civilization    is    not 
proof  of  the  abandonment  of  old  tribal  customs. 
Such  abandonment  is  perhaps  to  be  accomplished 
by  a  process  of  education  that  the  white  man's  ways 
are  best.  In  a  memorandum  opinion  of  the  Solici- 
tor for  this  department  of  February  3,  1925,  it  was 
said  among  other  things- 
Marriage  by  custom  and  divorce  are  as  old 
as  Indian  life  and  a  very  strong  presumption  of 
fact   exists   and   must   always   be   indulged    in 
that  they  still  exist  among  Indians  until  it  is 
established  clearly  and  beyond  doubt  that  the 
customs  have  passed  away  and  no  longer  exist, 
and  that  the  Indians  no  longer  recognize  or 
practice  the  customs.   In  the  present  case,  in 
my  opinion,   this  very  strong  presumption  of 
fact  that  the  age-old  customs  still  exist  is  not 
overcome  by  the  evidence  of  the  few  witnesses 
who  testified  on  that  point  in  this  particular 
case. 

In  connection  with  the  petition  for  reopening 
this  case,  Indian  custom  marriage  and  divorce  are 
referred  to  as  being  immoral,  and  for  that  reason 
it  is  urged  that  they  ought  not  to  be  recognized. 

Any  difference  of  opinion  on  this  subject  is,  of 
course,  largely  due  to  the  standpoint  from  which  the 
situation  is  viewed.  The  fact  that  the  custom  has 
been  generally  recognized  by  the  authorities  is  en- 
titled to  much  weight.  That  the  Indians  still  look 
with  sanctity  upon  their  old  tribal  method  of  con- 
summating marriage  there  can  be  no  doubt,  and 
that  the  custom  is  deeply  implanted  is  evidenced  by 
the  fact  that  notwithstanding  long  years  of  labor 
and  instruction  by  faithful  men  and  women  in  an 
endeavor  to  convert  the  Indian  to  the  white 
man's  ways  in  this  matter,  they  still  adhere  to  a 
very  large  extent  to  the  tribal  custom.  What  effect 
the  enactment  of  rigid  and  arbitrary  laws  abolish- 
ing the  custom  instead  of  pursuing  an  educational 
process  of  conversion  is  of  course   problematical. 
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Besides,  abolishment  by  law  of  the  custom  and 
imposing  the  requirement  that  marriage  and  di- 
vorce be  in  accordance  with  State  law  might  not 
necessarily  result  in  moral  improvement.  From  the 
Indian  standpoint  it  must  be  assumed  that  morally, 
marriage  and  divorce  in  accordance  with  tribal 
custom  and  usage  are  just  as  solemn  and  significant 
as  they  are  among  white  persons  in  accordance 
with  the  laws  of  the  State  and  decrees  of  the  courts. 
White  persons  become  married  and  divorced  by 
compliance  with  a  regulation  or  custom  incor- 
porated into  statute  law  which  they  have  created  to 
guide  themselves  by,  and  the  Indians  in  being 
married  and  divorced  by  tribal  custom  comply 
with  the  law  or  custom  which  they  have  set  up 
from  time  immemorial  to  guide  themselves  by.  The 
effect  is  the  same  in  both  cases.  The  Indians  under 
their  tribal  customs  or  law  are  just  as  surely,  sol- 
emnly and  absolutely  married  and  separated  as  are 
the  whites  under  the  statute  law  and  the  decrees 
of  the  courts.  And  considering  the  history  and 
different  characteristics  of  the  two  races  the  morals 
in  an  Indian  community  are  perhaps  not  broken 
down  to  any  greater  extent  than  are  the  morals  of 
a  white  community— the  Indian's  condition  under 
his  tribal  law  or  custom  in  this  respect  is  no  worse 
comparatively  than  that  of  the  white  man  under 
his  statutory  law  upon  the  subject.  The  foregoing 
views  are  supported  by  the  courts  in  a  number  of 
cases.  It  was  held  in  Buck  v.  Branson,  supra  (p. 
437)- 

*  *  *  It  being  conceded  that  such  mar- 
riages are  valid,  we  will  therefore  give  that 
phase  of  the  case  no  further  consideration.  In 
Wall  v.  Williamson,  8  Ala.  48,  it  is  said  by  the 
court  in  discussing  this  proposition:  "By  that 
law,  it  appears  that  the  husband  may  at  pleas- 
ure dissolve  the  relation.  His  abandonment  is 
evidence  that  he  has  done  so.  We  conceive  the 
same  effect  must  be  given  to  this  act  as  would 
be  given  to  a  lawful  decree  in  a  civilized  com- 
munity dissolving  the  marriage.  However 
strange  it  may  appear  at  this  day  that  a  mar- 
riage may  thus  easily  be  dissolved,  the  Choc- 
taws  are  scarcely  worse  than  the  Romans,  who 
permitted  a  husband  to  dismiss  his  wife  for 
the  most  frivolous  causes." 

Also  in  McFarland  v.  Harried,  supra,  it  was  held 
(p.  143)  - 

We  know  of  no  rule  of  law  or  of  sound  pub- 
lic policy  which  would  justify  us  in  with- 
holding from  this  union  the  same  presump- 
tions of  good  faith  usually  indulged  by  the 
courts  in  favor  of  marriages  generally,  merely 


because  the  relationship  does  not  conform  to 
the  domestic  practices  of  a  more  civilized  so- 
ciety. 

In  urging  the  point  of  immorality  of  Indian  cus- 
tom marriage  and  divorce  the  effect  or  result  of 
not  recognizing  the  validity  of  such  custom  is  ap- 
parently overlooked  in  connection  with  the  de- 
termination of  heirs  to  estates  of  deceased  Indians. 
Not  to  recognize  the  validity  of  such  custom  would 
result  in  the  offspring  of  the  cohabitation  being 
illegitimate  where  Indians  are  married  and  di- 
vorced a  number  of  times.  Not  to  recognize  the 
first  marriage  or  only  the  first  marriage  would 
result  in  all  offspring  of  subsequent  marriages  of 
all  parties  being  illegitimate. 

The  case  of  Carney  v.  Chapman  (247  U.S.  102) 
involved  an  ordinance  of  the  Chickasaw  Indian 
Tribe  concerning  solemnization  of  marriages  by  a 
judge  or  ordained  preacher  of  the  gospel.  In  con- 
sidering the  effect  of  that  tribal  act  and  the  valid- 
ity of  marriage  according  to  tribal  custom,  the 
court  in  affirming  the  decision  below  said  (p.  104)  — 

*  *  *  There  was  evidence  also  that  it  was 
customary  to  disregard  solemnization  before  a 
judge  or  preacher.  It  would  be  going  some- 
what far  to  construe  the  Chickasaw  statute  as 
purporting  to  invalidate  marriages  not  so 
solemnized. 

The  case  of  Chancey  v.  Whinnery  (147  Pac. 
1036) ,  involved  a  statute  of  the  Creek  Indian 
Tribe,  regulating  marriage  and  divorce.  A  mar- 
riage entered  into  prior  to  this  act  in  accordance 
with  the  laws  and  customs  of  the  tribe  which  con- 
tinued thereafter  was  upheld  by  the  court  as  being 
valid. 

In  the  case  of  Barnett  v.  Prairie  Oil  and  Gas  Co. 
(19  Fed.,  2d  Series,  504) ,  the  court  held   (syllabi)  — 

*  *  *  that  Creek  Indians,  who  were  hus- 
band and  wife,  separated  by  mutual  consent 
in  accordance  with  requirements  of  Creek 
customs,  will  not  be  disturbed  if  supported  by 
evidence. 

Noncompliance  with  Creek  tribal  ordinance 
of  1881,  providing  that  divorce  may  be  ad- 
judged by  district  court,  did  not  render  di- 
vorce according  to  previous  custom  invalid 
since  such  ordinance  was  not  mandatory. 

It  was  held  in  the  case  of  Kunkel  v.  Barnett 
(10  Fed.,  2d  Series,  804),  syllabus- 
Divorce  between  Indians  by  mutual  consent, 
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in  accordance  with  a  proven  custom  of  tribe 
while  tribal  relation  existed,  held  valid,  and  a 
subsequent  marriage  by  one  of  said  parties 
valid,  as  affecting  title  to  land,  notwithstand- 
ing existence  at  time  of  an  Indian  law  regula- 
tory of  divorces. 

The  similtude  of  the  Indian  custom  marriage  to 
the  common  law  marriage  is  indicated  by  the  fact 
that  in  Oklahoma  where  State  laws  apply  to  the 
Indians  of  the  Five  Civilized  Tribes,  Indian  cus- 
tom marriages  have  been  sustained  as  common-law 
marriages  under  the  State  law;  and  divorces  many 
times  inferred  from  the  fact  of  long  and  con- 
tinuous separation. 

The  case  of  Wo-gin-np's  estate  (192  Pac.  267),  is 
frequently  referred  to  as  showing  that  Indians  in 
their  marriage  relations  are  subject  to  the  laws  of 
the  State.  But  in  that  case  the  parties  were  not 
living  on  a  reservation  or  in  tribal  relations.  The 
court  held  that  where  an  Indian,  living  in  a  State 
in  which    (syllabus)  — 

*  *  *  there  was  no  reservation,  divorced 
his  wife  and  married  another,  pursuant  to 
tribal  custom,  the  divorce  and  second  marriage 
were  invalid,  there  being  no  compliance  with 
the  local  laws,  for  an  Indian,  not  as  a  part  of 
a  tribe  or  on  a  reservation,  is  subject  to  the 
laws  of  the  State.  *   *   *. 

It  is  for  Congress  alone  to  say  when  the  cus- 
toms in  question  shall  cease.  Bills  have  repeatedly 
been  introduced  in  Congress  having  in  view  the 
abolishment  of  Indian  custom  marriage  and  di- 
vorce, and  subjecting  the  Indians  to  the  laws  of 
the  State,  but  none  of  these  was  ever  enacted.  The 
introduction  of  these  bills  implies  recognition  by 
Congress  that  State  marriage  and  divorce  laws  are 
not  applicable  or  controlling  in  the  matter  of  tribal 
custom  marriage  and  divorce.  Certainly  any  at- 
tempt by  the  department  independently  to  change 
the  situation  would  be  tantamount  to  legislation 
by  regulation.  There  is  nothing  in  this  record  con- 
clusively showing  that  the  Nez  Perce  Indians  as  a 
tribe  have  reached  that  state  where  the  devolution 
of  property  or  ethical  considerations  would  cause 
them  to  feel  that  the  existing  customs  are  so  un- 
satisfactory that  they  should  be  done  away  with. 
Although  they  are  much  advanced  in  the  ways  of 
civilization  no  protest  has  been  made  by  them.  As 
was  held  in  the  case  of  Kobogum  v.  Jackson  Iron 
Co.    (43  N.  W.  602,  605)- 

*  *  *  The  United  States  Supreme  Court 
and  the  State  courts  have  recognized  as  law 
that  no  State  laws  have  any  force  over  Indians 


in  their  tribal  relations.  *  *  *.  We  must 
either  hold  that  there  can  be  no  valid  Indian 
marriage,  or  we  must  hold  that  all  marriages 
are  valid  which  by  Indian  custom  and  usage 
are  so  regarded.  There  is  no  middle  ground 
which  can  be  taken,  so  long  as  our  own  laws 
are  not  binding  on  the  tribes.  *  *  *  We  have 
here  marriages  had  between  members  of  an 
Indian  tribe  in  tribal  relations,  and  unques- 
tionably good  by  the  Indian  rules. 

The  validity  of  Indian  custom  marriage  has  been 
recognized  by  Congress.  It  was  said  in  the  case  of 
United  States  v.  Quiver   (241  U.S.  692,  syllabus) - 

The  policy  reflected  by  the  legislation  of 
Congress  and  its  administration  for  many  years 
is  that  the  relations  of  the  Indians  among 
themselves  are  to  be  controlled  by  the  cus- 
toms and  laws  of  the  tribe,  save  where  Con- 
gress expressly  or  clearly  directs  otherwise. 

And  in  the  opinion    (p.  603)  — 

At  an  early  period  it  became  the  settled 
policy  of  Congress  to  permit  the  personal  and 
domestic  relations  of  the  Indians  with  each 
other  to  be  regulated,  and  offenses  by  one 
Indian  against  the  person  and  property  of  an- 
other Indian  to  be  dealt  with  according  to 
their   tribal   customs   and  laws. 

It  was  held  in  the  case  of  Ortley  v.  Ross  (110 
N.  W.  982,  983)- 

Now,  it  is  contended  by  appellants  that,  as 
the  alleged  marriage  between  the  father  and 
mother  of  the  plaintiffs  was  polygamous,  it  was 
neither  valid  in  the  State  of  Minnesota,  where 
the  parties  then  resided,  nor  in  the  State  of 
Nebraska,  to  which  they  subsequently  re- 
moved. This  contention  would  be  well 
founded  if  this  marriage  had  taken  place  be- 
tween citizens  of  the  United  States  in  any 
State  of  the  Union.  But  a  different  rule  pre- 
vails with  reference  to  the  marriages  of  In- 
dians, who  are  members  of  a  tribe  recognized 
and  treated  with  as  such  by  the  United  States 
government;  for  it  has  always  been  the  policy 
of  the  general  government  to  permit  the  In- 
dian tribes  as  such  to  regulate  their  own  do- 
mestic affairs,  and  to  control  the  intercourse 
between  the  sexes  by  their  own  customs  and 
usages.  Consequently,  when  a  member  of  an 
Indian  tribe  becomes  a  citizen  of  the  United 
States  and  subject  to  its  laws,  by  taking  lands 
in  severalty  under  the  provisions  of  a  treaty, 
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as  in  the  case  at  bar,  a  liberal  rule  is  applied 
in  determining  the  legitimacy  of  any  offspring 
that  he  may  have  begotten  under  the  cus- 
toms and  usages  of  the  tribe  to  which  he  for- 
merly belonged.  The  rule  so  applied  is  that 
marriages  valid  by  the  law  governing  both 
parties  when  made  must  be  treated  as  valid 
everywhere.  [Italics  supplied.] 

It  is  urged  that  as  Noah  Bredell  and  Lillie  Viles 
were  ceremonially  married  and  as  it  was  reported 
that  he  contemplated  applying  for  a  divorce, 
thereby  indicating  intention  to  abandon  the  cus- 
toms of  his  tribe  and  adopt  the  white  man's  law, 
it  ought  to  be  the  policy  of  the  department  in  the 
interests  of  morality  and  encourgement  among 
the  Indians  to  uphold  such  endeavors  and  not  to 
"force"  the  divorce  customs  of  the  tribe  upon  the 
parties.  Noah  Bredell  never  applied  for  a  legal 
divorce  and  the  department  has  never  thrown  any 
obstacles  in  the  way  of  Indians  who  are  married 
ceremonially  against  invoking  the  divorce  laws  of 
the  State.  The  condition  the  department  is  called 
upon  to  determine  is  where  the  parties  are  cere- 
monially married  and  no  application  is  made  for 
divorce  and  they  are  never  divorced  according  to 
the  laws  of  the  State,  but  are  divorced  by  Indian 
custom,  as  was  the  fact  in  the  instant  case.  The 
question  of  force  could  only  arise  if  the  parties 
were  compelled  to  procure  a  divorce  in  accordance 
with  the  laws  of  the  State  which  under  their  rec- 
ognized customs  would  be  unnecessary  and  which 
law  "never  bound  them."  Kobogum  v.  Jackson 
Iron  Co.,  supra.  The  instant  case,  like  every  other, 
must  be  decided  on  its  own  particular  facts  and 
if  they  show  that  the  wife's  abandonment  of  her 
husband  was  such  as  to  constitute  an  Indian  cus- 
tom divorce,  as  his  alleged  applying  for  divorce, 
taken  in  connection  with  other  circumstances, 
would  indicate,  then  she  is  not  in  a  position  to 
justly  claim  to  be  the  surviving  wife  of  Bredell  at 
the  time  of  his  death  merely  because  they  were 
married  by  ceremony  any  more  than,  if  it  were 
conclusively  shown  that  marriage  and  divorce  by 
custom  had  ceased  in  the  tribe,  resort  might  be  had 
to  the  discarded  custom  to  support  a  claim  of  valid 
marriage. 

There  has  been  some  evidence  of  doubt  and  con- 
fusion as  to  the  scope  and  effect  in  this  matter  of 
the  blanket  act  of  June  2,  1924  (43  Stat.  253), 
which  declared  all  noncitizen  Indians  born  within 
the  territorial  limits  of  the  United  States  to  be  citi- 
zens of  the  United  States.  It  was  clearly  not  the 
intention  of  Congress  by  said  act  to  disturb  the 
existing  status  and  relations  of  the  Indians  in  re- 
spect to  their  property  and  other  recognized  rights. 
The  act  specifically  provided  that  the  granting  of 


citizenship  should  not  affect  their  property  rights 
and  it  is  fair  to  assume  that  it  was  not  the  inten- 
tion of  Congress  to  disturb  their  ancient  and  rec- 
ognized customs  without  specifically  so  providing. 
As  held  in  the  case  of  United  States  v.  Nice,  supra 
(p.  598)- 

*  *  *  Citizenship  is  not  incompatible  with 
tribal  existence  or  continued  guardianship, 
and  may  be  conferred  without  completely 
emancipating  the  Indians  or  placing  them  be- 
yond the  reach  of  congressional  regulations 
adopted  for  their  protection. 

The  policy  of  the  Government  is  to  recognize 
Indian  custom  marriage  and  divorce  because  ex- 
perience has  demonstrated  there  is  no  escape  from 
such  a  course.  The  courts  have  held  that  so  long  as 
Indians  continue  in  tribal  relations  their  domestic 
affairs  are  controlled  by  their  peculiar  customs. 
This  is  recognized  in  the  act  of  May  8,  1906  (34 
Stat.  182)  ,  the  effect  of  which  is,  in  so  far  as  allot- 
ments thereafter  made  are  concerned,  not  to  dis- 
turb or  interfere  with  the  domestic  relations  of 
the  Indians.  Under  the  provisions  of  that  act  an 
Indian  does  not  become  a  citizen  upon  allotment, 
hence,  his  domestic  relations  are  governed  entirely 
by  the  tribal  custom.  This  in  the  judgment  of  some 
may  be  retrogression,  but  Congress  has  spoken. 

Marriage  and  divorce  are  provided  for  by  statute 
in  all  of  the  States,  although  the  laws  are  not 
uniform,  yet,  notwithstanding  such  statutory  pro- 
visions common-law  marriages  are  recognized  and 
upheld  in  many  of  the  States.  There  would  seem 
to  be  no  reason  why  in  the  absence  of  any  Federal 
law  an  exception  should  be  made  of  the  Indians 
in  the  matter  of  their  customs  by  holding  them  to 
a  stricter  rule  that  prevails  among  the  whites.  Be- 
sides, the  courts  in  respect  to  white  people  studi- 
ously endeavor  to  sustain  marriage  and  divorce  by 
indulging  presumptions,  inferences,  and  otherwise 
even  in  the  face  of  statutory  law  governing  such 
relations.  It  would  seem  that  the  Indian,  whose 
only  law  is  the  immemorial  custom  of  his  tribe,  so 
long  as  there  is  no  Federal  statute  to  the  contrary, 
and  in  view  of  the  long  recognition  of  the  custom 
by  the  department,  the  courts  and  Congress,  ought 
to  be  entitled  to  equal  consideration. 

Upon  careful  examination  and  consideration  of 
the  record  I  find  no  good  reason  for  disturbing  the 
action  heretofore  taken  in  the  matter  of  heirship  to 
the  estate  of  Noah  Bredell;  and  as  Congress,  the 
courts,  the  department,  and  in  many  instances 
the  States,  have  all  recognized  the  validity  of  In- 
dian custom  marriage  and  divorce,  it  necessarily 
follows  that  they  must  be  recognized  and  treated  as 
being  of  equal  validity  with  ceremonial  marriage 
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and  legal  divorce.  Hence  the  policy  and  practice 
heretofore  in  this  regard  are  fully  justified  and 
should  be  followed  until  the  enactment  by  Con- 
gress of  legislation  changing  the  situation. 

Approved: 

Jos.  M.  Dixon,  First  Assistant  Secretary. 


Federal   Water   Power   Act— State 

Powers  to  Tax  Licences  on  Indian 

Reservations 

M-25698  May  15,  1930. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
the  physical  properties  necessary  to  be  installed 
and  utilized  by  permittees  or  licensees  for  the  de- 
velopment of  water  power  on  the  Menominee  In- 
dian Reservation  in  Wisconsin  are  subject  to  taxa- 
tion by  the  State. 

The  Federal  Water  Power  Act  of  June  10,  1920 
(41  Stat.  1063)  authorizes  the  Federal  Power  Com- 
mission to  issue  permits  or  licenses  for  the  develop- 
ment of  hydroelectric  power  on  the  public  domain 
and  within  certain  classes  of  reservations  includ- 
ing "tribal  lands  embraced  within  Indian  reserva- 
tions" (sections  3,  4d  and  4e)  .  Section  lOe  pro- 
vides that  when  licenses  are  issued  involving  the 
use  of  tribal  lands  within  Indian  reservations,  the 
Commission  shall  fix  a  reasonable  annual  charge 
for  the  use  thereof  subject  to  readjustment  as 
therein  provided.  Section  17  directs  that  the  pro- 
ceeds derived  from  any  Indian  reservation  shall 
be  placed  to  the  credit  of  the  Indians. 

The  Menominee  Reservation  in  Wisconsin  as 
created  pursuant  to  the  provisions  of  the  treaties 
of  October  18,  1848  (9  Stat.  952)  and  May  12, 
1854  (10  Stat.  1064)  is  a  tribal,  unallotted  reserva- 
tion. Within  this  reservation  are  certain  lands 
abutting  on  Wolf  River  which  are  strategically 
located  for  the  development  of  water  power.  Pur- 
suant to  the  provisions  of  the  Federal  Water  Power 
Act,  applications  for  licenses  to  develop  power  at 
these  sites  have  been  filed  with  the  Federal  Power 
Commission  by  the  Wisconsin  Power  and  Light 
Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Wisconsin.  The 
project  works  have  not  been  constructed,  final  per- 
mit or  license  not  in  fact  having  issued.  But  the 
Menominee  Indians,  as  beneficial  owners  of  the 
sites   and   entitled    to   the   proceeds   derived    from 


disposals  thereof,  have  raised  the  question  pre- 
sented in  the  present  inquiry  of  the  right  of  the 
State  to  tax  the  physical  properties  necessary  to  be 
installed  in  the  development,  transmission  and 
distribution  of  power,  such  as  dams,  power  houses, 
machinery,  transmission  lines,  and  the  like,  upon 
the  theory,  no  doubt,  that  if  such  property  be  im- 
mune that  factor  must  be  taken  into  considera- 
tion and  be  given  due  weight  in  determining  and 
fixing  the  compensation  to  be  paid  them  for  the 
use  of  the  sites. 

It  should  here  be  pointed  out  that  the  properties 
with  which  we  are  here  dealing  are  those  installed 
or  constructed  at  the  expense  of  the  licensee  and 
sections  14  and  15  of  the  Federal  Water  Power  Act 
clearly  recognize  that  ownership  of  such  proper- 
ties rests  in  the  licensee.  True,  section  14  gives  the 
United  States  the  right  upon  expiration  of  the 
licensee  and  under  specified  conditions  including 
compensation  to  the  licensee,  to  take  over  and 
operate  the  project  together  with  all  property 
"owned  and  held  by  the  licensee."  Obviously,  how- 
ever, this  vests  in  the  United  States  no  present  right 
to  the  property  but  merely  confers  an  option  that 
may  or  may  not  be  exercised  at  some  future  time. 
In  Baltimore  Shipbuilding  and  Dry  Dock  Co.  v. 
Baltimore  (195  U.S.  375) ,  the  Supreme  Court  of 
the  United  States  had  occasion  to  consider  the  tax- 
ability of  property  held  under  somewhat  similar 
conditions  and  in  upholding  the  right  of  the  State 
to  tax  the  same  said: 

It  would  be  a  very  harsh  doctrine  that 
would  deny  the  right  of  the  States  to  tax 
lands  because  of  a  mere  possibility  that  they 
might   lapse   to  the  United  States. 

The  only  reference  to  taxation  appearing  in  the 
Federal  Water  Power  Act  is  found  in  section  8. 
That  section,  after  providing  that  no  voluntary 
transfer  of  any  license  or  any  rights  granted  there- 
under shall  be  made  without  the  approval  of  the 
Federal  Power  Commission,  declares  that  "a  mort- 
gage or  trust  deed  or  judicial  sales  made  there- 
under or  under  tax  sales,  shall  not  be  deemed 
voluntary  transfer  within  the  meaning  of  this  sec- 
tion." In  thus  excepting  tax  sales  from  the  inhibi- 
tion against  transfers,  it  may  be  that  Congress  did 
not  intend  thereby  to  impair  any  existing  exemp- 
tion from  taxation  but  rather  had  in  contempla- 
tion such  tax  sales  as  were  had  pursuant  to  levies 
and  assessments  valid  under  existing  law.  Never- 
theless it  might  be  argued  with  some  force  that  this 
is  an  express  recognition  on  the  part  of  Congress 
that  these  licenses  and  their  property  are  subject 
to  the  taxing  power  of  the  State.  Further  specula- 
tion along  these  lines,  however,  is  unnecessary  as 
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the  answer  to  the  question  at  hand  may  be  found 
in  other  considerations. 

The  legislature  of  the  State  of  Wisconsin  has 
not  seen  fit  to  exempt  the  property  of  public 
utilities  such  as  this  licensee,  from  taxation  (See 
Sees.  76.01  to  76.53  Wisconsin  Statutes  1925) .  No 
specific  or  general  provision  of  any  act  of  Con- 
gress of  which  I  am  aware  purports  so  to  do.  Nor 
does  the  fact  that  such  property  will  be  placed  or 
erected  on  an  Indian  reservation  withdraw  the 
same  from  the  taxing  power  of  the  State.  Thomas 
v.  Gay  (169  U.S.  264,  273);  Utah  and  Northern 
Ry.  Co.  v.  Fisher  (116  U.S.  28);  Maricopa  and 
Phoenix  R.  R.  v.  Arizona  (156  U.S.  347).  Under 
the  provisions  of  the  Federal  Water  Power  Act, 
however,  the  Federal  Power  Commission  is  the 
agency  of  the  Government  to  which  Congress  has 
delegated  authority  over  water  power  values  in  In- 
dian reservations  and  it  is  the  duty  of  that  Com- 
mission to  dispose  of  the  Indian  power  sites  to  the 
best  advantage  of  the  Indians.  The  licensees  chosen 
by  that  Commission  for  the  development  of  power 
at  such  sites  occupy  much  the  same  position  in 
their  relations  to  the  Government  and  the  Indians 
as  lessees  of  coal  and  oil  lands  within  Indian  res- 
ervations and  the  latter  are  regarded  as  instrumen- 
talities employed  by  the  Federal  Government  as 
a  means  of  carrying  out  its  policies  towards  the  In- 
dians. Choctaw  and  Gulf  R.  R.  v.  Harrison  (235 
U.S.  292);  Indian  Oil  Co.  v.  Oklahoma  (240  U.S. 
522)  ;  Jaybird  Mining  Co.  v.  Weir  (271  U.S.  609) . 
But,  conceding  that  the  licensee  is  an  instrumental- 
ity of  the  Federal  Government,  does  it  necessarily 
follow  that  its  property  is  exempt  from  taxation? 

It  is,  of  course,  well  settled  that  Federal  instru- 
mentalities are  not  subject  to  State  control  and 
that  the  governmental  purpose  cannot  be  thwarted 
through  the  medium  of  State  taxation  or  otherwise. 
Accordingly,  it  has  been  held  that  an  occupa- 
tion or  privilege  tax  assessed  by  the  State  upon 
the  production  of  coal  from  a  mine  on  Choctaw 
and  Chickasaw  Indian  lands  is  invalid.  Choctaw 
and  Gulf  R.  R.  v.  Harrison,  supra.  In  Indian  Oil 
Co.  v.  Oklahoma,  supra,  it  was  held  the  State 
could  not  tax  oil  leases  of  lands  made  by  the  Osage 
tribe  of  Indians  either  directly  or  as  represented 
by  the  capital  stock  of  the  corporation  owning 
them.  In  Howard  v.  The  Oil  Companies  (247 
U.S.  503)  ,  a  tax  imposed  by  the  State  upon  the 
gross  value  of  the  production  of  oil  and  gas  less 
the  royalty  interest  under  leases  of  Osage  lands 
was  declared  invalid.  Of  like  import  are  the  cases 
of  Large  Oil  Co.  v.  Howard,  (248  U.S.  549)  ;  Giles- 
pie  v.  Oklahoma  (257  U.S.  501,  505)  and  Jaybird 
Mining  Co.  v.  Weir,  supra. 

In  my  opinion,  however,  these  cases  cannot  be 
considered  as  decisive  of  the  question  under  con- 


sideration for  the  reason  that  we  are  not  here 
dealing  with  an  occupation  or  privilege  tax. 
Neither  are  we  dealing  with  a  tax  upon  the  oper- 
ations of  licensees  nor  a  tax  upon  products  or  the 
income  therefrom  derived  from  tax-exempt  In- 
dian lands.  The  tax  here  involved  is  a  property 
tax  and  the  property  belongs  not  to  the  Indians 
nor  to  the  United  States  but  to  a  private  corpora- 
tion engaged  in  business  for  its  own  purposes  as 
well  as  those  of  the  United  States  and  interested 
in  profit  on  its  own  account.  Wherever  the  courts 
have  been  called  upon  to  consider  the  taxability 
of  such  property,  they  have  uniformly  held  that 
the  tax  bears  too  remote  a  relation  to  the  efficient 
exercise  of  a  Federal  power  to  withdraw  the  same 
from  the  taxing  power  of  the  State. 

In  Thomas  v.  Gay,  supra,  the  above  rule  was 
expressly  applied  to  an  Indian  reservation.  There 
the  Territory  of  Oklahoma  sought  to  tax  livestock 
glazing  on  an  Indian  reservation  under  leases 
granted  by  the  Indians  to  the  owners  of  the  cattle. 
The  Supreme  Court  held  that  there  was  nothing 
in  the  treaties  between  the  United  States  and  the 
Indians  occupying  these  reservations  which  dis- 
abled the  United  States  from  bringing  the  reserva- 
tion within  the  limits  of  the  Territory  of  Okla- 
homa; that  taxing  personal  property  of  persons 
other  than  Indians  and  situated  within  the  reser- 
vation did  not  impair  the  rights  of  persons  or 
property  pertaining  to  the  Indians;  and  that  the 
taxation  of  cattle  kept  for  grazing  purposes  upon 
the  reservation  under  a  lease  duly  authorized  by 
act  of  Congress  was  not  a  violation  of  the  rights  of 
the  Indians  nor  an  invasion  of  the  jurisdiction  and 
control  of  the  United  States  over  them  and  their 
lands.  To  the  same  effect  are  Wagoner  v.  Evans 
(170  U.S.  588);  Catholic  Missions  v.  Missoula 
County  (200  U.S.  118)  ;  Truscott  v.  Hurlbut  Land 
and   Cattle   Co.    (73    Fed.   60)  . 

In  Choctaw  O.  and  G.  R.  R.  Co.  v.  Mackey,  supra, 
the  question  under  consideration  was  closely  an- 
alagous  to  the  present  one.  That  case  involved  the 
legality  of  tax  assessments  against  the  railroad 
company's  right  of  way  and  station  grounds  upon 
which  stood  the  passenger  depot,  the  freight 
houses,  the  express  offices,  cotton  platform  and  an 
oil  warehouse,  grain,  elevator,  coal  bins  and  team 
tracks.  The  contention  was  made  that  the  rail- 
road was  an  instrumentality  through  which  the 
Government  undertook  to  perform  its  obligation 
to  develop  coal  lands  belonging  to  the  Indians 
and  that  if  the  railroad's  interest  in  the  properties 
in  question  could  be  subjected  to  a  special  assess- 
ment and  possible  sale  thereunder,  apart  from  the 
railroad  franchises,  the  congressional  purpose  might 
be  obstructed.  Rejecting  this  content,  the  Su- 
preme Court  said: 


248 


Department  of  the  Interior 


May  15,  1930 


The  mere  fact  that  property  is  used  among 
others  by  the  United  States  as  an  instrument 
for  effecting  its  purpose,  does  not  relieve  it 
from  State  taxation  *  *  *  and  even  though 
it  be  granted  that  the  Federal  Government 
utilized  the  railroad  as  an  instrument  in 
working  out  its  policy  toward  the  Indians  the 
tax  upon  the  railroad  property  would  be  none 
the  less  valid. 

The  doctrine  of  these  cases  fully  sustains,  I 
think,  the  authority  of  the  State  of  Wisconsin  to 
tax  property  such  as  that  here  involved  and  I, 
therefore,  so  hold.  In  so  holding  I  am  not  unmind- 
ful of  the  fact  that  the  revenue  derived  by  the  In- 
dians in  the  way  of  rentals  may  conceivably  be 
affected,  as  the  licensees  doubtless  may  be  able 
and  willing  to  pay  more  for  the  use  of  these  power 
sites  were  they  to  enjoy  immunity  from  taxation 
of  the  property  utilized  by  them  in  the  develop- 
ment of  power.  Such  an  effect  upon  the  financial 
return  to  the  Indians,  however,  is  I  think  too  re- 
mote and  indirect  to  render  the  tax  invalid  as 
an  interference  or  obstruction  of  the  governmental 
purpose.  See  Thomas  v.  Gay,  supra. 

While  entertaining  the  foregoing  view,  I  de- 
sire to  point  out  that  the  question  presented,  in- 
volving as  it  does  the  right  of  a  State  to  tax  prop- 
erty belonging  to  a  private  corporation,  is  one  not 
within  the  jurisdiction  of  this  Department  to  de- 
termine, and  our  opinion  in  the  matter  will  have 
no  binding  effect  upon  either  party  or  upon  any 
court  in  which  the  question  may  be  raised. 


Approved: 


Solicitor. 
.First  Assistant  Secretary. 


Non-Taxability  of  Leases  of  Restricted  Yakima 
Indian  Allotments 
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Indian  Lands — Allotment — Lease — Taxation 

Lands  allotted  to  Indians  in  severalty  under  the  general 
allotment  act  of  February  8,  1887,  as  amended  by  the  act  of 
February  28,  189 1,  are  not  subject  to  taxation  by  a  State  or 
municipality  for  any  purpose  during  the  period  that  the  lands 
are  held  in  trust  by  the  United  States.  United  States  v. 
Rickert  (188  U.S.  432). 

Indian  Lands— Allotment — Lease— Taxation— Rental 

The  Secretary  of  the  Interior  is  without  authority,  under 
existing  law,  to  require  non-Indian  lessees  of  restricted 
allotted  lands  on  the  Yakima  Indian  Reservation  in  the  State 


of  Washington  to  pay  certain  stipulated  sums  additional  to 
the  regular  rentals  for  the  benefit  of  the  local  authorities  in 
lieu  of  taxes  which  the  county  is  not  authorized  to  collect. 

Finney,  Solicitor: 

You  [Secretary  of  the  Interior]  have  requested 
my  opinion  upon  a  matter  arising  in  connection 
with  the  leasing  of  restricted  allotted  lands  on  the 
Yakima  Indian  Reservation  in  the  State  of  Wash- 
ington for  agricultural  purposes. 

It  is  explained  by  the  Commissioner  of  Indian 
Affairs  that  the  Yakima  Indian  Reservation  em- 
braces a  considerable  area  of  land  valuable  for 
agricultural  purposes,  a  large  part  of  which  is  and 
has  been  under  irrigation  and  in  a  high  state  of 
cultivation  for  a  number  of  years;  that  much  of 
this  land  is  leased  to  persons  other  than  Indians 
who  enjoy  the  benefit  of  the  usual  facilities  pro- 
vided by  the  State  for  its  citizens,  such  as  free 
schools,  improved  highways,  etc.,  all  without  sub- 
stantial cost  to  them  clue  to  the  non^taxability  of 
the  leased  lands  and  the  permanent  improvements 
thereon;  that  the  State  and  county  authorities  feel 
that  these  non-Indian  lessees  should  be  required  to 
pay  their  just  proportion  of  the  expenses  of  pro- 
viding and  maintaining  the  facilities  mentioned 
and  to  that  end  have  urged,  with  much  insistence, 
that  the  leasing  regulations  be  amended  "so  as  to 
provide  that  no  lease  covering  allotted  Indian 
lands  would  be  approved  unless  the  lessee,  in  addi- 
tion to  the  rental  agreed  upon  to  be  paid  to  the 
Indian  owner  of  such  land,  would  also  agree  to 
pay  or  for  the  benefit  of  the  local  authorities  an 
additional  sum  to  be  stipulated  in  lieu  of  taxes 
which  the  county  is  otherwise  unable  to  collect, 
also  that  the  lease  forms  and  advertisements,  if 
any,  inviting  bids  on  such  leases  should  contain 
similar  conditions." 

The  question  presented  is  whether  authority 
exists  in  the  Secretary  of  the  Interior,  under  ex- 
isting law,  to  require  lessees  of  these  lands  to  meet 
the  conditions  mentioned. 

The  authority  to  tax  necessarily  falls  to  the  leg- 
islative power.  United  States  v.  New  Orleans  (98 
U.S.  381,  392)  ;  Palmer  v.  McMahon  (133  U.S.  660, 
669).  And,  as  suggested  by  Judge  Cooley  in  his 
work  on  Taxation  (Vol.  1,  p.  43),  it  is  an  inflex- 
ible principle  of  our  law  that  no  executive  or  ad- 
ministrative office  can  lay  any  tax  whatsoever  ex- 
cept in  execution  of  laws  enacted  for  his  observ- 
ance. For  this  reason,  if  no  other,  the  validity  of  a 
regulation  of  the  nature  contemplated,  which 
would  savor  strongly  of  an  attempt  on  the  part  of 
an  administrative  officer  of  the  Federal  Govern- 
ment to  levy  a  tax  upon  a  certain  class  of  citizens 
for  the  benefit  of  a  State,  is  open  to  such  serious 
question  as  to  render  its  adoption  and  promulga- 
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tion  inadvisable  in  the  absence  of  clear  statutory 
authority  therefor.  Still  other  considerations,  how- 
ever, further  demonstrate  the  illegality  of  the  pro- 
posed measure. 

The  Yakima  Indians  were  allotted  lands  in  sev- 
eralty pursuant  to  the  provisions  of  the  acts  of 
December  21,  1904  (33  Stat.  595)  and  May  6,  1910 
(36  Stat.  348) ,  such  allotments  being  made  under 
the  general  allotment  act  of  February  8,  1887  (24 
Stat.  388)  as  amended  by  the  act  of  February  28, 
1891  (26  Stat.  794) .  Section  5  of  the  general  allot- 
ment act  provides— 

That  upon  the  approval  of  the  allotments 
provided  for  in  this  Act  by  the  Secretary  of  the 
Interior,  he  shall  cause  patents  to  issue  there- 
for in  the  name  of  the  allottees,  which  patents 
shall  be  of  the  legal  effect,  and  declare  that  the 
United  States  does  and  will  hold  the  land  thus 
allotted,  for  the  period  of  twenty-five  years,  in 
trust  for  the  sole  use  and  benefit  of  the  In- 
dian to  whom  such  allotment  shall  have  been 
made,  or,  in  case  of  his  decease,  of  his  heirs 
according  to  the  laws  of  the  State  or  Territory 
where  such  land  is  located,  and  that  at  the  ex- 
piration of  said  period  the  United  States  will 
convey  the  same  by  patent  to  said  Indian,  or 
his  heirs  as  aforesaid,  in  fee,  discharged  of  said 
trust  and  free  of  all  charge  or  incumbrance 
whatsoever:  Provided,  That  the  President  of 
the  United  States  may  in  any  case  in  his  dis- 
cretion extend  the  period. 

Under  the  foregoing  provision,  the  United  States 
retains  the  legal  title  giving  the  Indian  allottee  a 
paper  or  writing  improperly  termed  a  patent  (see 
United  States  v.  Rickert,  188  U.S.  432),  showing 
that  at  a  particular  time  in  the  future,  unless  it  was 
extended  by  the  President,  the  allottee  or  his  heirs, 
as  the  case  may  be,  would  be  entitled  to  a  regular 
patent  conveying  the  fee  discharged  of  the  trust 
and  free  from  all  charge  or  incumbrance.  The 
United  States  thus  retained  its  hold  on  the  lands 
allotted  for  a  period  of  25  years  after  the  allotment 
and  as  much  longer  as  the  President  in  his  discre- 
tion might  determine,  and  the  clearly  expressed 
intent  of  Congress  is  that  so  long  as  the  land  re- 
mains in  that  status  it  is  beyond  the  power  of  the 
State  to  tax  the  same  for  any  purpose.  In  uphold- 
ing the  non-taxability  of  lands  of  this  character 
during  the  period  of  the  trust,  the  Supreme  Court 
in  United  States  v.  Rickert,  supra,  said    (p.  437)  — 

If,  as  is  undoubtedly  the  case,  these  lands  are 
held  by  the  United  States  in  execution  of  its 
plans  relating  to  the  Indians— without  any 
right  in  the  Indians  to  make  contracts  in  ref- 


erence to  them  or  to  do  more  than  to  occupy 
and  cultivate  them— until  a  regular  patent  con- 
veying the  fee  was  issued  to  the  several  allottes, 
it  would  follow  that  there  was  no  power  in  the 
State  of  South  Dakota,  for  State  or  municipal 
purposes,  to  assess  and  tax  the  lands  in  ques- 
tion until  at  least  the  fee  was  conveyed  to  the 
Indians.  These  Indians  are  yet  wards  of  the 
Nation,  in  a  condition  of  pupilage  or  depend- 
ency, and  have  not  been  discharged  from  that 
condition.  They  occupy  these  lands  with  the 
consent  and  authority  of  the  United  States; 
and  the  holding  of  them  by  the  United  States 
under  the  act  of  1887,  and  the  agreement  of 
1889,  ratified  by  the  act  of  1891,  is  part  of  the 
national  policy  by  which  the  Indians  are  to 
be  maintained  as  well  as  prepared  for  assum- 
ing the  habits  of  civilized  life,  and  ultimately 
the  privileges  of  citizenship.  To  tax  these  lands 
is  to  tax  an  instrumentality  employed  by  the 
United  States  for  the  benefit  and  control  of 
this  dependent  race,  and  to  accomplish  benefi- 
cent objects  with  references  to  a  race  of  which 
court  has  said  that  "from  their  very  weakness 
and  helplessness,  so  largely  due  to  the  course 
of  dealing  of  the  Federal  Government  with 
them  and  the  treaties  in  which  it  has  been 
promised,  there  arises  the  duty  of  protection, 
and  with  it  the  power.  This  has  always  been 
recognized  by  the  Executive  and  by  Congress, 
and  by  this  court,  whenever  the  question  has 
arisen."  United  States  v.  Kagama,  118  U.S. 
375,  384.  So  that  if  they  may  be  taxed,  then 
the  obligations  which  the  Government  has  as- 
sumed in  reference  to  these  Indians  may  be 
entirely  defeated;  for  the  act  of  1887  the  Gov- 
ernment has  agreed  at  a  named  time  to  convey 
the  land  to  the  allottee  in  fee,  discharged  of 
the  trust,  "and  free  of  all  charge  or  incum- 
brances whatsoever."  To  say  that  these  lands 
may  be  assessed  and  taxed  by  the  county  of 
Roberts  under  the  authority  of  the  State,  is 
to  say  they  may  be  sold  for  the  taxes,  and 
thus  become  so  burdened  that  the  United 
States  could  not  discharge  its  obligations  to  the 
Indians  without  itself  paying  the  taxes  im- 
posed from  year  to  year,  and  thereby  keeping 
the  lands  free  from  incumbrances. 

See  also  Choate  v.  Trapp  (224  U.S.  665,  673)  , 
wherein  it  was  held  that  where  an  Indian  has 
once  obtained  a  vested  right  of  exemption  from 
taxation  for  a  definite  period,  it  is  beyond  the 
power  even  of  Congress  thereafter  to  deprive  the 
Indian  of  that  right  without  his  consent.  To  the 
same  effect  is  the  decision  of  the  8th  Circuit  in 
Morrow  v.  United  States  (243  Fed.  854)  . 
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The  Yakima  Indians  have  not  been  fully  emanci- 
pated. They  are  wards  of  the  Government  and  the 
retention  of  title  by  the  United  States  with  the 
grant  of  exemption  from  taxation  during  the  pe- 
riod so  held  constitutes  an  important  part  of  the 
legislative  policy  of  Congress  towards  the  Indians. 
Administrative  officers  of  the  Government  are 
bound  not  only  to  respect  this  condition  as  much 
as  outsiders,  but  as  agents  of  the  Government 
charged  with  the  execution  of  its  guardianship 
powers  over  the  Indians,  it  is  their  duty  to  enforce 
the  tax  exemption  and  protect  the  same  from  im- 
pairment or  infringement  in  any  manner. 

Turning  to  the  leasing  laws,  in  which  the  au- 
thority to  prescribe  the  regulation  under  considera- 
tion must  be  found,  if  it  exists  at  all,  we  find  that 
Congress  by  an  item  contained  in  the  Indian  ap- 
propriation act  of  May  31,  1900  (31  Stat.  221,  246) , 
has  authorized  leasing  of  certain  lands  allotted  to 
the  Yakima  Indians  in  the  following  language: 

That  the  Indians  to  whom  lands  have  been 
allotted  on  the  Yakima  Reservation  in  the 
State  of  Washington  shall  be  permitted  to 
lease  unimproved  allotted  lands  for  agricul- 
tural purposes,  for  any  term  not  exceeding  ten 
years  upon  such  terms  and  conditions  as  may 
be  prescribed  by  the  Secretary  of  the  Interior. 

Subsequent  legislation  of  a  general  nature  re- 
lating to  leases  of  this  character  as  found  in  section 
4  of  the  act  of  June  25,  1910  (36  Stat.  855,  856) 
and  the  act  of  March  3,  1921  (41  Stat.  1225,  1232) 
is  of  the  same  general  tenor  in  that  such  leases  are 
authorized  to  be  made  under  such  rules  and  regu- 
lations as  the  Secretary  may  prescribe. 

In  restricting  the  right  of  the  Indians  to  the 
making  of  only  such  leases  as  are  in  accord  with 
the  rules  and  regulations  prescribed  by  the  Secre- 
tary of  the  Interior,  it  is  plain  that  the  primary 
intent  of  Congress  had  to  do  with  the  protection 
of  the  Indians  from  their  own  improvidence  and 
overreaching  by  others.  See  LaMotte  v.  United 
States  (254  U.S.  570) .  To  that  end  the  discretion 
of  the  Secretary  is  very  broad.  His  powers,  how- 
ever, are  not  unlimited.  He  is  not  vested,  for  instance, 
with  arbitrary  authority  (Anicker  v.  Gunsburg, 
246  U.S.  110) ,  and  he  necessarily  is  restrained  from 
taking  any  action  by  regulation  or  otherwise  that 
would  have  the  effect  of  invading  or  impairing 
rights  and  privileges  conferred  upon  the  Indians 
by  Congress.  The  regulation  under  consideration 
is  one  clearly  not  to  the  interest  or  for  the  benefit 
of  the  Indians.  To  the  contrary  a  requirement 
that  as  a  condition  of  the  leasing  of  the  lands  the 
lessee  pay  for  the  benefit  of  the  State,  in  addition 
to  other  considerations,  an  amount  equivalent  to 


that  customarily  assessed  and  collected  by  the 
State  as  taxes  upon  property  of  this  kind,  would 
unquestionably  diminish  to  that  extent  the  in- 
come flowing  to  the  Indians  from  the  leasing  of 
their  lands.  The  burden  would  thus  be  placed 
upon  the  Indians  and  the  plain  effect  of  such  a 
measure  would  be  to  shorten  or  curtail  the  period 
during  which  Congress  has  said  they  shall  enjoy 
immunity  from  taxation. 

I  have  to  advise,  therefore,  that  the  suggested 
amendment  to  the  leasing  regulations  involving  as 
it  does  an  attempt  to  do  by  indirection  that  which 
can  not  lawfully  be  done  directly  is  unauthorized. 

Approved: 

Jos.  M.  Dixon,  First  Assistant  Secretary. 


Creation  of  Indian  Reservations 

53  I.D.  128  June  14,  1930. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  relative  to  the 
validity  of  certain  acts  of  President  Lincoln  and 
President  Roosevelt  in  connection  with  the  crea- 
tion of  the  Uintah  Indian  Reservation  in  Utah 
and  the  disposition  of  some  of  the  lands  in  the 
reservation. 

The  Uintah  Indian  Reservation  was  created  by 
Executive  order  of  October  3,  1861.  The  recom- 
mendation of  the  Secretary  of  the  Interior  and  the 
order  of  President  Lincoln  are  as  follows: 

Department  of  the  Interior, 

Washington,  October  14,  1930. 
The  President 
Sir: 

I  have  the  honor  herewith  to  submit  for 
your  consideration  the  recommendation  of  the 
Acting  Commissioner  of  Indian  Affairs  that 
the  Uintah  Valley  in  the  Territory  of  Utah, 
be  set  apart  and  reserved  for  the  use  and  oc- 
cupancy of  Indian  Tribes. 

In  the  absence  of  an  authorized  survey  (the 
valley  and  surrounding  country  being  as  yet 
unoccupied  by  settlements  of  our  citizens)  I 
respectfully  recommend  that  you  order  the 
entire  valley  of  the  Uintah  River  within 
Utah  Territory,  extending  on  both  sides  of 
said  river  to  the  crest  of  the  first  range  of  con- 
tiguous mountains  on  each  side,  to  be  reserved 


June  14,  1930 


Opinions  of  the  Solicitor 


251 


to  the  United  States  and  set  apart  as  an  In- 
dian  Reservation. 

Very   respectfully,   your  obedient   servant 
Caleb  B.  Smith, 

Secretary. 
Executive  Office, 

October  3,  1861. 
Let  the  reservation  be  established  as  recom- 
mended by  the  Secretary  of  the  Interior. 

A.  Lincoln. 

The  action  of  President  Lincoln  in  setting  aside 
this  reservation  was  confirmed  by  an  act  of  Con- 
gress approved  May  5,  1864  (13  Stat.  63);  section 
2  of  this  act  provides  as  follows: 

And  be  it  further  enacted,  That  the  super- 
intendent of  Indian  affairs  for  the  territory  of 
Utah  be,  and  he  is  hereby,  authorized  and  re- 
quired to  collect  and  settle  all  or  so  many  of 
the  Indians  of  said  territory  as  may  be  found 
practicable  in  the  Uintah  valley,  in  said  terri- 
tory, which  is  hereby  set  apart  for  the  per- 
manent settlement  and  exclusive  occupation 
of  such  of  the  different  tribes  of  Indians  of 
said  territory  as  may  be  induced  to  inhabit 
the  same. 

The  act  of  June  18,  1878,  (20  Stat.  165),  re- 
pealed section  1  of  the  act  of  May  5,  1864,  but 
did  not  disturb  section  2  of  the  act  which  remains 
as  permanent  law.  This  appears  to  settle  the  valid- 
ity of  action  of  President  Lincoln  in  setting  aside 
the  reservation  and  it  remains  to  turn  our  atten- 
tion to  the  actions  taken  by  President  Roosevelt 
in  setting  aside  a  part  of  the  Uintah  Indian  Reser- 
vation and  attaching  it  to  the  Uintah  Forest  Re- 
serve. 

By  act  of  March  3,  1905  (33  Stat.  1070)  it  is 
provided: 

That  before  the  opening  of  the  Uintah  In- 
dian Reservation  the  President  is  hereby  au- 
thorized to  set  apart  and  reserve  as  an  addition 
to  the  Uintah  Forest  Reserve,  subject  to  the 
laws,  rules,  and  regulations  governing  forest 
reserves,  and  subject  to  the  mineral  rights 
granted  by  the  Act  of  Congress  of  May  twenty- 
seventh  nineteen  hundred  and  two,  such  por- 
tion of  the  lands  within  the  Uintah  Indian 
Reservation  as  he  considers  necessary,  and  he 
may  also  set  apart  and  reserve  any  reservoir 
site  or  other  lands  necessary  to  conserve  and 
protect  the  water  supply  for  the  Indians  or 
for  general  agricultural  development,  and  may 
confirm  such  rights  to  water  thereon  as  have 
already  accrued;  Provided,  That  the  proceeds 


from  any  timber  on  such  addition  as  may  with 
safety  be  sold  prior  to  June  thirtieth,  nineteen 
hundred  and  twenty,  shall  be  paid  to  said  In- 
dians in  accordance  with  the  provisions  of  the 
Act  opening  the  reservation. 

Acting  on  the  authority  granted  in  the  provi- 
sion just  quoted  President  Roosevelt  by  proclama- 
tion made  June  14,  1905  (34  Stat.  3116),  after 
quoting  from  the  act  of  March  3,  1905,  proclaimed 
that  certain  lands  in  the  Uintah  Indian  Reserva- 
tion are  hereby  added  to  and  made  a  part  of  the 
Uintah  Forest  Reserve,  and  the  boundaries  of  the 
forest  reserve  were  changed  accordingly.  The  lands 
included  by  this  proclamation  in  the  forest  reserve 
comprised  an  area  of  1,010,000  acres. 

There  can  be  no  doubt  of  the  authority  of  Pres- 
ident Roosevelt  to  issue  the  proclamation  because 
his  right  is  based  upon  statutory  authority.  The 
right  of  Congress  to  dispose  of  the  property  of  In- 
dian tribes,  to  set  aside  lands  for  Indian  reserva- 
tions or  to  increase  and  decrease  the  size  of  the 
reservations  has  been  the  subject  of  decisions  by 
the  Supreme  Court  in  numerous  cases.  In  Lone 
Wolf  v.  Hitchcock  (187  U.S.  553),  the  Supreme 
Court  says: 

The  power  exists  to  abrogate  the  provisions 
of  an  Indian  treaty,  though  presumbably  such 
power  will  be  exercised  only  when  circum- 
stances arise  which  will  not  only  justify  the 
government  in  disregarding  the  stipulations  of 
the  treaty,  but  may  demand,  in  the  interest  of 
the  country  and  the  Indians  themselves,  that  it 
should  do  so.  When,  therefore,  treaties  were 
entered  into  between  the  United  States  and  a 
tribe  of  Indians  it  was  never  doubted  that  the 
power  to  abrogate  existed  in  Congress,  and 
that  in  a  contingency  such  power  might  be 
availed  of  from  considerations  of  govern- 
mental policy  particularly  if  consistent  with 
perfect  good  faith  towards  the  Indians. 

In  the  case  of  Stephens  v.  Cherokee  Nation  (104 
U.S.  445)  ,  the  court  says: 

The  lands  and  moneys  of  these  tribes  are 
public  lands  and  public  moneys  and  are  not 
held  in  individual  ownership,  and  the  asser- 
tion by  any  particular  applicant  that  his  right 
therein  is  so  vested  as  to  preclude  inquiry  into 
his  status  involves  contradiction  of  terms. 

It  is  interesting  to  note  that  by  the  act  of  Con- 
gress approved  April  4,  1910  (36  Stat.  269)  ,  the 
Secretary  of  the  Interior  was  authorized  to  pur- 
chase  in    connection   with    the   Strawberry   Valley 
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project,  Utah,  61,000  acres  of  land  at  $1.25  per 
acre  with  the  provision  that  title  should  pass  to 
the  owners  of  the  lands  irrigated  from  the  project. 
This  money  was  paid  into  the  Federal  Treasury 
by  transfer  from  the  reclamation  fund  for  the 
benefit  of  the  Uintah  Indians. 

E.  C.  Finney, 

Solicitor. 
Approved:  June  14,  1930. 
Ray  Lyman  Wilbur,  Secretary. 

Taxation  of  Allotments— Trust 
Period— Expiration 


53  I.D.  133 

M-25930  June  30,  1930. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
the  lands  allotted  to  the  members  of  the  Nez  Perce 
Tribe  of  Indians  in  Idaho  become  subject  to  tax- 
ation by  the  State  upon  the  issuance  of  fee  simple 
patents  therefor,  following  expiration  of  the  25- 
year  trust  period  provided  for  in  the  acts  under 
which  these  Indians  were  allotted. 

The  Nez  Perce  Indians  were  allotted  lands  in 
severalty  pursuant  to  the  provisions  of  the  general 
allotment  act  of  February  8,  1887  (24  Stat.  388) 
and  for  the  lands  so  allotted  the  allottees  received 
patents  of  the  form  and  legal  effect  provided  in 
section  5  of  that  act  which  reads: 

That  upon  the  approval  of  the  allotments 
provided  for  in  this  act  by  the  Secretary  of  the 
Interior,  he  shall  cause  patents  to  issue  there- 
for in  the  name  of  the  allottees,  which  patents 
shall  be  of  the  legal  effect,  and  declare  that  the 
United  States  does  and  will  hold  the  land  thus 
allotted,  for  the  period  of  twenty-five  years,  in 
trust  for  the  sole  use  and  benefit  of  the  Indian 
to  whom  such  allotment  shall  have  been  made, 
or,  in  case  of  his  decease,  of  his  heirs  according 
to  the  laws  of  the  State  or  Territory  where 
such  land  is  located,  and  that  at  the  expira- 
tion of  said  period  the  United  States  will  con- 
vey the  same  by  patent  to  said  Indian,  or  his 
heirs  as  aforesaid,  in  fee,  discharged  of  said 
trust  and  free  of  all  charge  or  incumbrance 
whatsoever:  Provided,  That  the  President  of 
the  United  States  may  in  any  case  in  his  dis- 
cretion  extend   the  period.  *   *   * 


The  United  States,  under  the  foregoing  provi- 
sion, retained  the  legal  title,  giving  the  allottee  a 
paper  or  writing  inaptly  termed  a  patent  (See 
United  States  v.  Nice,  241  U.S.  591,  595),  showing 
that  at  a  particular  time  in  the  future,  unless  it 
was  extended  by  the  President,  the  allottee  or  his 
heirs,  as  the  case  might  be,  would  be  entitled  to  a 
regular  patent,  conveying  the  fee  discharged  of  the 
trust  and  free  of  all  charge  and  incumbrance.  The 
United  States  thus  retained  its  hold  upon  the  land 
for  a  period  of  25  years  and  as  much  longer  as  the 
President  in  his  discretion  might  determine.  While 
the  statute  contains  no  express  provision  with  re- 
spect to  taxation  of  the  land  during  or  after  the 
expiration  of  the  trust  period,  the  intent  of  Con- 
gress in  that  regard  is  plain.  During  the  restricted 
or  trust  period,  the  land  is  held  by  the  United 
States  for  the  allottee  or  his  heirs,  as  a  part  of  the 
general  policy  of  dealing  with  the  Indians  and  is 
being  administered  as  a  governmental  instrumen- 
tality. While  so  held  and  administered,  no  power 
rests  in  the  State  to  assess  and  tax  the  same  until 
at  least  the  fee  is  conveyed  to  the  Indian.  United 
States  v.  Rickert  (188  U.S.  432).  Upon  issuance  of 
the  fee  simple  patent  following  expiration  of  the 
trust  period,  however,  the  title  passes  from  the 
United  States  to  the  allottee.  The  jurisdiction  and 
authority  theretofore  possessed  by  the  Secretary  of 
the  Interior  by  reason  of  the  prior  trust  and  re- 
striction come  to  an  end  (Larkin  v.  Paugh,  276 
U.S.  431),  and  the  allottee  becomes  invested  with 
full  power  of  alienation  and  as  a  necessary  incident 
thereof,  the  lands  become  subject  to  taxation  in 
the  same  manner  as  property  belonging  to  other 
citizens.   (Goudy  v.  Meath,  203  U.S.  146) . 

Presented  with  the  record,  however,  is  a  brief 
filed  by  Serven  and  Patten,  attorneys  representing 
certain  of  the  Nez  Perce  Indians,  wherein  it  is  con- 
tended that  an  exemption  from  taxation  attaches 
to  these  lands  even  after  expiration  of  the  trust 
period  and  issuance  of  fee  simple  patent.  This  con- 
tention rests  mainly  upon  the  following  provision 
contained  in  the  original  treaty  with  these  Indians 
concluded  June  9,  1863   (14  Stat.  647)  : 

Until  otherwise  provided  by  law,  such  tracts 
shall  be  exempt  from  levy,  taxation,  or  sale, 
and  shall  be  alienable  in  fee,  or  leased,  or 
otherwise  disposed  of,  only  to  the  United 
States  or  to  persons  then  being  members  of  the 
Nez  Perce  tribe,  and  of  Indian  blood,  with  the 
permission  of  the  President,  and  under  such 
regulations  as  the  Secretary  of  the  Interior  or 
the  Commissioner  of  Indian  Affairs  shall  pre- 
scribe. *   *   * 

But    an    examination   of    the    provisions   of   the 
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treaty  of  1863  and  subsequent  legislation  and 
agreements  with  these  Indians,  coupled  with  other 
circumstances  hereafter  referred  to,  clearly  dis- 
closes that  the  provision  in  question,  whatever 
its  effect  might  otherwise  have  been,  never  attached 
to  the  lands  allotted  to  the  members  of  this  tribe 
of  Indians. 

Under  the  treaty  of  1863,  by  which  the  Nez 
Perce  Reservation  was  created,  the  United  States 
agreed  to  reserve  the  land  for  a  home  and  the  sole 
use  and  occupancy  of  said  tribe.  So  far  as  here 
material,  the  treaty  provided  that  immediately 
after  ratification  thereof,  the  President  should 
cause  the  boundaries  of  the  reservation  to  be  sur- 
veyed and  established,  after  which  the  cultivable 
land  should  be  surveyed  into  lots  of  20  acres  each 
and  one  such  lot  assigned  to  each  member  of  the 
tribe  over  the  age  of  21  years,  or  the  head  of  a 
family,  who  desired  it  "as  a  permanent  home  for 
such  person,"  and  set  apart  for  the  perpetual  and 
exclusive  use  and  benefit  of  himself  and  heirs. 
Then  followed  the  provision  reproduced  above 
with  respect  to  the  taxability  and  alienability  of 
the  lands  assigned.  The  residue  of  the  land  was  to 
be  held  in  common  for  pasturage  for  the  sole  use 
and  benefit  of  the  Indians,  with  the  provision,  how- 
ever, for  future  assignments  of  land  from  time  to 
time  as  members  of  the  tribe  might  come  upon  the 
reservation  and  claim  the  privileges  granted  by  the 
treaty.  By  an  amendatory  treaty  of  August  13, 
1868,  ratified  February  24,  1869  (15  Stat.  693), 
provision  was  made,  among  others,  for  the  removal 
of  Indians  residing  outside  the  reservation  to 
allotments  within  the  reservation,  or  upon  certain 
conditions  such  Indians  might  be  allowed  to  re- 
main on  the  lands  then  occupied  by  them  upon 
the  same  terms  and  conditions  as  those  within  the 
reservation. 

Examination  of  the  records  of  the  Indian  Office, 
however,  discloses  that  no  allotments  were  made 
to  the  Indians  under  the  provisions  of  these  earlier 
treaties,  because  the  Indians,  being  dissatisfied  with 
the  small  quantity  of  land  to  which  each  was  en- 
titled, had  refused  to  take  such  allotments.  Matters 
stood  thus  when  the  general  allotment  act  of  1887 
was  passed,  section  1  of  which  provided  that  in  all 
cases  where  "any  tribe  or  band  of  Indians  has  been 
or  shall  hereafter  be  located  upon  any  reservation 
created  for  their  use,  either  by  treaty  stipulation  or 
by  virtue  of  an  act  of  Congress  or  Executive  order 
setting  apart  the  same  for  their  use,"  the  President 
is  authorized,  whenever  in  his  opinion  any  such 
reservation  or  part  thereof  is  advantageous  for  agri- 
cultural or  grazing  purposes,  to  cause  the  same  to 
be  surveyed  and  to  allot  the  lands  in  severalty  to 
any  Indian  located  thereon  in  the  quantities 
therein   specified.    Acting   upon    authority   of    this 


statute,  which  embraced  within  its  scope  reserva- 
tions created  by  treaty  stipulation,  such  as  the  Nez 
Perce,  the  President,  on  April  13,  1889,  issued  di- 
rections for  the  making  of  allotments  of  land  in 
severalty  to  the  Indians  of  the  Nez  Perce  Reserva- 
tion under  the  provisions  of  the  general  allotment 
act.  Pursuant  thereto,  a  schedule  of  allotments, 
based  upon  selections  made  by  the  Indians,  was 
approved  by  the  Secretary  of  the  Interior  on  March 
19,  1895,  and  trust  patents  therefor  fully  issued  to 
the  allottees  in  conformity  with  section  5  of  the 
general  allotment  act,  as  aforesaid. 

In  the  act  of  August  25,  1894  (28  Stat.  286,  326, 
327,  330),  making  appropriations  for  current  and 
contingent  expenses  of  the  Indian  Department  and 
fulfilling  treaty  stipulations  with  the  various  In- 
dian Tribes,  will  be  found  an  agreement  between 
the  Nez  Perce  Tribe  of  Indians  and  the  United 
States,  from  which  it  appears  that  in  making  that 
agreement  the  parties  proceeded  under  authority  of 
the  act  of  1887.  By  that  agreement,  the  Indians 
ceded,  sold,  relinquished  and  conveyed  to  the 
United  States  all  their  claim,  title  and  interest  in 
and  to  certain  unallotted  lands  with  the  reserva- 
tion, except  certain  specified  tracts  which  they  re- 
tained. The  parties  stipulated  that  the  lands  so 
ceded  should  not  be  open  for  settlement  until  "trust 
patents"  for  the  allotted  lands  had  been  duly  is- 
sued and  recorded  and  the  first  payment  made  to 
the  Indians.  Article  5  stipulated  that  all  allotments 
made  to  the  members  who  have  died  since  the  same 
were  made,  or  may  die  before  the  ratification  of 
the  agreement,  shall  be  confirmed  "and  trust 
patents  issued  in  the  names  of  such  allottees  re- 
spectively.7' Article  3  provided  for  relinquishments 
by  certain  allottees,  with  provision  for  the  issuance 
of  a  new  patent  "of  form  and  legal  effect  prescribed 
by  the  fifth  section  of  the  act  of  February  8,  1887 
(Twenty-fourth  Statutes  three  hundred  and  eighty- 
eight.)  ,  for  the  new  allotment  and  that  portion  of 
the  old  allotment  surrendered."  It  is  significant  to 
note  that  the  earlier  treaties  contained  no  provi- 
sion for  the  issuance  of  trust  patents  and  the 
stipulations  in  this  later  agreement  for  the  issuance 
of  such  patents  as  provided  for  in  the  fifth  section 
of  the  general  allotment  act,  clearly  show  that  it 
was  the  understanding  of  the  parties  that  the  pro- 
visions of  the  general  allotment  act  controlled  in 
the  matter  of  allotments,  and  the  agreement  can, 
therefore,  have  no  other  effect  than  to  confirm  the 
action  of  the  President  in  causing  the  allotments 
to  be  made  thereunder. 

The  refusal  of  the  Indians  to  take  allotments 
under  the  earlier  treaties  of  1863  and  1869,  the 
subsequent  enactment  of  the  general  allotment  act 
of  1887,  embracing  within  its  scope  reservations 
such  as  the  Nez  Perce  created  by  treaty  stipula- 
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tion,  and  the  making  of  allotments  thereunder  to 
the  Indians  with  their  consent  as  manifested,  not 
only  by  the  selections  made  by  them,  but  by  the 
subsequent  agreement  of  1894,  make  it  plain  that 
the  provisions  of  the  original  treaty  of  1863  relied 
upon  as  creating  the  tax  exemption  here  claimed, 
were  superseded  by  the  provisions  of  the  general 
allotment  act. 

The  rights  of  the  Nez  Perce  Indians  with  re- 
spect to  the  lands  allotted  to  them,  are  thus  de- 
termined by  the  general  allotment  act  of  1887  and 
as  that  act  contains  no  provision  exempting  the 
allotted  lands  from  taxation  after  issuance  of  fee 
simple  patents  upon  expiration  of  the  trust  period, 
I  am  clearly  of  the  opinion  that  such  lands  there- 
upon become  subject  to  the  taxing  power  of  the 
State. 

E.  C.  Finney, 

Solicitor. 
Approved  June  30,  1930. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 


Power  of  Secretary— Water  Charges 

M-26034  July  3,  1930. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  referred  to  me  for  opinion  questions 
submitted  by  the  Commission  of  Indian  Affairs 
whether  the  Secretary  of  the  Interior  may  set  aside 
regulations  which  fix  the  date  and  amount  of  an- 
nual payments  of  water  right  charges  under  a  law 
which  authorizes  him  to  prescribe  the  terms  of  re- 
payment of  a  reimbursable  appropriation. 

By  the  act  of  Congress  of  May  18,  1916  (39  Stat. 
155) ,  it  is  provided: 

That  there  is  hereby  appropriated,  out  of 
any  funds  in  the  Treasury  not  otherwise  ap- 
propriated, $95,000,  to  be  used  by  the  Com- 
missioner of  Indian  Affairs  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  in  the 
acquisition  of  water  rights  for  the  lands  here- 
tofore allotted  to  Indians,  situated  within  the 
boundaries  of  the  West  Okanogan  Valley  irri- 
gation district,  Okanogan  County,  Washing- 
ton, and  for  the  payment  of  the  proportionate 
operation  and  maintenance  charges  of  the  said 
district.  The  Secretary  of  the  Interior  is  au- 
thorized to  negotiate  for  said  water  rights  and 
to  pay  therefor  as  he  may  deem  appropriate, 


such  part  of  the  sum  herein  appropriated  as 
he  may  determine  to  be  necessary  for  the  best 
interests  of  the  Indians:  Provided,  That 
nothing  herein  contained  shall  be  construed  to 
authorize  any  lien  or  claims  upon  or  against 
said  allotted  lands  not  herein  specifically  ap- 
propriated for:  Provided  further,  That  the 
amounts  expended  under  this  appropriation 
shall  be  reimbursed  to  the  United  States  by 
the  owners  of  the  land  on  behalf  of  which  such 
expenditure  is  made,  upon  such  terms  as  the 
Secretary  may  prescribe,  which  shall  be  not 
less  favorable  to  the  Indians  than  the  reim- 
bursement required  of  settlers  upon  lands  irri- 
gated under  the  provisions  of  the  Reclama- 
tion Act  of  June  seventeenth,  nineteen  hun- 
dred and  two  (Thirty-second  Statutes  at  Large, 
page  three  hundred  and  eighty-eight.)  and 
Acts  amendatory  thereof  or  supplementary 
thereto;  and  if  any  Indian  shall  sell  his  allot- 
ment or  part  thereof,  or  receive  a  patent  in 
fee  for  the  same,  any  amount  of  the  charge 
made  to  secure  reimbursement  remaining  un- 
paid at  the  time  of  such  sale  or  issuance  of 
patent  shall  be  a  lien  on  the  land,  and  patents 
issued  therefor  shall  recite  the  amount  of  such 
item. 

Pursuant  to  the  legislation  quoted,  water  rights 
were  purchased  from  the  West  Okanogan  Valley 
Irrigation  District  for  31  Indian  allotments  situ- 
ated within  the  boundaries  of  that  District  and 
payment  therefor  was  made  out  of  the  appropria- 
tion of  $95,000. 

The  irrigable  lands  in  18  of  the  allotments  have 
passed  out  of  the  trust  status,  fee  patents  having 
been  issued  therefor,  and  practically  all  of  them 
have  been  sold  and  now  have  the  status  of  deeded 
lands. 

Acting  under  the  authority  granted  in  the  stat- 
ute to  compel  reimbursement  upon  such  condi- 
tions as  the  Secretary  may  prescribe,  he  issued,  on 
February  19,  1918,  regulations  containing  the  fol- 
lowing provision: 

*  *  *  in  the  sale  of  any  of  these  allotments 
within  the  West  Okanogan  Valley  irrigation 
district,  the  purchaser  should  distinctly  be 
given  to  understand  that  in  addition  to  the 
appraised  value  of  the  land  itself,  he  will  be 
required  to  begin  reimbursement  to  the 
United  States  for  outstanding  water  rights 
against  the  land  purchased,  within  two  years  of 
the  date  of  the  approval  of  the  sale  to  him  of 
the  allotment  so  bought,  payment  to  be  made 
in  twenty  annual  installments,  one-twentieth 
to  be  paid  on  the  first  day  of  December  of  the 
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second  year  following  the  date  of  approval  of 
sale. 

The  terms  of  repayment  having  been  fixed,  there 
accrued  against  the  lands  for  which  water  rights 
had  been  acquired  certain  charges  for  the  expendi- 
ture made  to  acquire  the  water  rights. 

By  the  act  of  Congress  approved  May  4,  1922 
(42  Stat.  579) ,  an  appropriation  was  made  for 
operation  and  maintenance  charge  for  these  lands 
which  charge  was  made  a  lien  against  the  land. 
This  statute  is  quoted  as  follows: 

For  the  payment  of  the  proportionate  main- 
tenance and  operation  charges  against  allotted 
Indian  lands  situated  within  the  boundaries  of 
the  West  Okanogan  Valley  Irrigation  District, 
Okanogan  County,  Washington,  $20,000  to  be 
reimbursed  to  the  United  States  in  accordance 
with  the  provisions  of  the  Act  of  May  18,  1916 
(Thirty  -ninth  Statutes  at  Large,  pages  155— 
165) ,  and  subject  to  the  lien  created  therein: 

Much  difficulty  having  been  experienced  in  se- 
curing repayment  of  the  charges  accruing  under 
the  law  and  regulations,  the  question  arises 
whether  the  Secretary  of  the  Interior  can  amend 
the  regulations  and  fix  a  different  time  for  payment 
of  the  charges.  The  regulations  issued  in  this  in- 
stance are  not  unlike  the  public  notice  issued  un- 
der the  reclamation  act  for  repayment  of  charges. 

A  question  similar  to  the  one  under  considera- 
tion was  before  this  office  and  an  opinion  was 
rendered  December  31,  1923,  which  is  found  in 
L.D.  page  223.  In  that  case,  the  conclusion  was 
reached  that  the  Secretary  of  the  Interior  is  not 
legally  authorized  to  issue  an  order  for  the  exten- 
sion of  the  time  of  payment  under  public  notices 
without  specific  act  of  Congress. 

When  conditions  arise  which  create  an  indebt- 
edness in  favor  of  the  United  States,  the  adminis- 
trative officer  cannot  extend  the  time  of  payment 
because  such  action  would  be  detrimental  to  the 
interests  of  the  United  States.  A  contractural  con- 
dition exists  between  the  United  States  and  the 
debtor. 

In  8  Comptroller's  Decisions,  104,  it  is  said: 

Its  (The  United  States)  officers  do  not 
possess  plenary  powers  and  it  must  be  assumed 
that  they  are  not  authorized  to  sacrifice  its  in- 
terests. Therefore  it  has  been  properly  held 
that  a  government  officer  is  not  authorized  to 
extend  the  time  of  a  contract  if  such  extension 


will  appear  to  release  the  contractor  or  other- 
wise detrimental  to  the  interests  of  the  Gov- 
ernment. 

In  5  Comptroller  General,  605,  he  states: 

Officers  of  the  Government  are  not  author- 
ized to  modify  the  terms  of  a  contract  which 
has  been  entered  into  if  such  modification  will 
be  prejudicial  to  the  United  States. 

I  have  the  honor  to  inform  you  that  in  my 
judgment  the  Secretary  of  the  Interior  is  not  legally 
authorized  and  there  is  no  law  empowering  him 
to  issue  new  regulations  which  would  grant  exten- 
sions of  time  for  the  payment  of  water  right 
charges  that  have  accrued  under  the  regulations 
issued  February  19,  1918,  pursuant  to  the  act  of 
May  18,  1916   (39  Stat.  155). 

E.  C.  Finney, 

Solicitor. 

Approved:  July  3,  1930. 

John  H.   Edwards,  Assistant  Secretary. 


California  Indians— Enrollment 

M-25999  July  8,  1930. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear   Mr.   Secretary: 

Some  doubt  having  arisen  in  the  premises,  my 
opinion  is  requested  as  to  the  proper  interpreta- 
tion to  be  placed  upon  the  act  of  April  29,  1930 
(Public  177) ,  amending  section  7  of  the  Act  of 
May  18,  1928  (45  Stat.  602),  entitled,  "An  Act 
Authorizing  the  Attorney  General  of  the  State  of 
California  to  bring  suit  in  the  Court  of  Claims  on 
behalf  of  the  Indians  of  California." 

It  is  provided  in  section  1  of  the  act  of  May  18, 
1928:  "That  for  the  purposes  of  this  Act  the  In- 
dians of  California  shall  be  defined  to  be  all  In- 
dians who  were  residing  in  the  State  of  California 
on  June  1,  1852,  and  their  descendants  now  living 
in  said  State."  Section  7  of  said  Act  reads  as  fol- 
lows: 

For  the  purpose  of  determining  who  are  en- 
titled to  be  enrolled  as  Indians  of  California, 
as  provided  in  section  1  hereof,  the  Secretary 
of  the  Interior,  under  such  rules  and  regula- 
tions as  he  may  prescribe,   shall  cause  a  roll 
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to  be  made  of  persons  entitled  to  enrollment. 
Any  person  claiming  to  be  entitled  to  enroll- 
ment may  within  two  years  after  the  approval 
of  this  Act,  make  an  application  in  writing  to 
the  Secretary  of  the  Interior  for  enrollment.  At 
any  time  within  three  years  of  the  approval  of 
this  Act  the  Secretary  shall  have  the  right  to 
alter  and  revise  the  roll,  at  the  expiration  of 
which  time  said  roll  shall  be  closed  for  all 
purposes;  thereafter  no  additional  names  shall 
be  added  thereto:  Provided,  That  the  Secre- 
tary of  the  Interior,  under  such  rules  and 
regulations  as  he  may  prescribe,  shall  also 
cause  to  be  made,  within  the  time  specified, 
herein,  a  roll  of  all  Indians  in  California  other 
than  Indians  that  come  within  the  provisions 
of  section  1  of  the  Act. 

Subsequently  it  was  found  that  it  would  not  be 
possible  to  complete  the  enrollment  work  within 
the  time  limit  provided  for  in  the  act  of  May  18, 
1928,  and  that  it  would  be  necessary  to  obtain  leg- 
islation for  an  extension  of  time.  Thereupon,  Con- 
gress enacted  the  act  of  April  29,  1930,  as  follows: 

That  section  7  of  the  Act  of  May  18,  1928 
(Forty-fifth  Statutes  at  Large,  page  602)  ,  is 
hereby  amended  to  read  as  follows: 

"Sec.  7.  For  the  purpose  of  determining 
who  are  entitled  to  be  enrolled  as  Indians  of 
California,  as  provided  in  section  1  hereof, 
the  Secretary  of  the  Interior,  under  such  rules 
and  regulations  as  he  may  prescribe,  shall 
cause  a  roll  to  be  made  of  persons  entitled  to 
enrollment.  Any  person  claiming  to  be  entitled 
to  enrollment  may  within  four  years  after  the 
approval  of  this  Act  make  an  application  in 
writing  to  the  Secretary  of  the  Interior  for  en- 
rollment. At  any  time  within  five  years  of 
approval  of  this  Act  the  Secretary  shall  have 
the  right  to  alter  and  revise  the  roll,  at  the 
expiration  of  which  time  said  roll  shall  be 
closed  for  all  purposes  and  thereafter  no  addi- 
tional names  shall  be  added  thereto:  Provided, 
That  the  Secretary  of  the  Interior,  under  such 
rules  and  regulations  as  he  may  prescribe,  shall 
also  cause  to  be  made,  within  the  time  speci- 
fied herein,  a  roll  of  all  Indians  in  California 
other  than  Indians  that  come  within  the  pro- 
visions of  section  1  of  this  Act." 


and  three  as  indicated  by  the  supplied  underscor- 
ings  in  the  above  quotations  of  the  two  acts.  That 
the  act  of  April  29,  1930  (H.R.  10081)  was  merely 
intended  as  a  substitute  in  those  particulars  for 
section  7  of  the  act  of  May  18,  1928,  is  further 
shown  by  the  words,  "as  provided  in  section  1 
hereof"  and  "Indians  that  come  within  the  provi- 
sions of  section  1  of  this  Act",  meaning  the  act  of 
May  18,  1928,  as  said  section  1  is  not  a  part  of  the 
act  of  April  29,  1930.  In  other  words,  by  the  act  of 
April  29,  1930,  applicants  are  given  four  years 
from  date  of  approval  of  the  act  of  May  18,  1928, 
in  which  to  apply  for  enrollment  instead  of  two 
years,  and  the  Secretary  of  the  Interior  has  five 
years  from  that  date  in  which  to  revise  the  roll 
instead  of  three  years.  Any  doubt  as  to  the  purpose 
of  the  later  act  is  effectually  removed  by  the  report 
of  the  Committee  on  Indian  Affairs  (H.R.  Report 
No.  796)  adopted  by  the  Senate  Committee  on  In- 
dian Affairs  (Senate  Report  No.  512)  wherein  it 
is  said:  "The  purpose  of  H.R.  10081  is  to  grant 
two  additional  years  within  which  enrollment 
might  be  made.  In  other  words,  four  years  will  be 
allowed  for  enrollment  instead  of  two  with  the 
additional  year  for  revision." 

To  repeat,  the  changes  made  by  the  amendatory 
act  of  1930  were  merely  substituted  or  written  into 
the  existing  act  of  1928  to  be  calculated  from  the 
date  of  the  original  act,  that  is,  the  act  of  May  18, 
1928,  remains  the  controlling  act  for  carrying  out 
the  enrollment  work  in  the  manner  provided  for 
therein,  the  amendment  merely  granting  additional 
time  in  which  to  complete  the  same.  It  seems  clear 
that  it  was  the  purpose  of  the  act  of  April  29,  1930, 
to  grant  only  two  additional  years  or  four  years  in 
all  in  which  the  Indians  could  apply  for  enroll- 
ment. If  this  time  were  calculated  from  the  date 
of  the  amendatory  act,  the  effect  would  be  to  grant 
them  an  extension  up  to  April  29,  1934,  which  was 
clearly  not  the  intention. 

You  are  accordingly  advised  that  the  Indians  of 
California  under  section  7  of  the  act  of  May  18, 
1928,  as  amended  by  the  act  of  April  29,  1930,  are 
granted  the  right  to  apply  for  enrollment  for  four 
years  from  May  18,  1928,  or  up  to  May  18,  1932. 
and  that  the  Secretary  of  the  Interior  has  five  years 
or  until  May  18,  1933,  in  which  to  alter  or  revise 
the  roll,  "at  the  expiration  of  which  time  said  roll 
shall  be  closed  for  all  purposes  and  thereafter  no 
additional  names  shall  be  added  thereto." 


This  act  bears  the  same  title  as  the  act  of  May 
18,  1928.  The  only  change  made  in  section  7  of 
the  original  act  by  the  act  of  April  29,  1930,  is  to 
substitute  the  words  four  and  five  in  place  of  two 


E.  C.  Finney, 

Solicitor. 
Approved:  July  8,   1930. 
John  H.  Edwards,  Assistant  Secretary. 
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Status  of  Flathead  Surplus  Lands 
53   I.D.   154 
M-26075  August  5,  1930. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear   Mr.   Secretary: 

You  have  referred  to  me  for  an  opinion  a  ques- 
tion submitted  by  the  Commissioner  of  Indian 
Affairs  as  follows: 

Are  the  unentered  surplus  lands  within  the 
Flathead  Indian  reservation,  Montana,  which 
have  been  opened  to  entry  and  sale,  subject 
to  the  terms  of  the  general  leasing  act  of  Feb- 
ruary 25,  1920  (41  Stat.  437)  ;  and,  if  so,  are 
not  the  Indians  entitled  to  the  entire  proceeds 
received  from  such  leases,  in  view  of  the  opin- 
ion of  the  Supreme  Court  in  the  case  of  Ash 
Sheep  Company  v.  United  States  (252  U.S. 
159)? 


The  unallotted  lands  were  opened  to  entry  by 
proclamation  of  the  President  dated  May  22,  1909 
(36  Stat.  2494). 

It  is  clear  that  the  lands  involved  are  not  public 
lands  or  lands  owned  by  the  United  States  within 
the  meaning  of  the  leasing  act  of  February  25, 
1920,  supra.  In  addition  to  the  cited  case  of  Ash 
Sheep  Company  v.  United  States,  attention  is  in- 
vited to  the  case  of  Peter  Fredericksen  (48  L.D. 
440). 

Section  35  of  the  leasing  act  provides  for  the 
disposition  of  all  proceeds  from  lands  leased  under 
said  act.  These  provisions  are  utterly  inconsistent 
with  the  provisions  of  section  14  of  the  act  of 
April  23,  1904,  supra. 

The  unentered  surplus  lands  within  the  Flat- 
head Indian  Reservation,  Montana,  which  have 
been  opened  to  entry  and  sale,  are  not  subject  to 
the  terms  of  the  general  leasing  act  of  February  25. 
1920. 

E.  C.  Finney, 

Solicitor. 
Approved:  August  5,  1930. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 


The  Flathead  Indian  Reservation  was  estab- 
lished by  the  treaty  of  July  16,  1855  (12  Stat. 
975) ,  and  by  act  of  April  23,  1904  (33  Stat.  302) , 
the  Secretary  of  the  Interior  was  directed  to  cause 
all  of  the  reservation  to  be  surveyed,  to  make  allot- 
ments, to  classify  and  appraise  the  lands  remain- 
ing after  allotments,  and  to  dispose  of  such  re- 
maining lands  under  the  general  provisions  of  the 
homestead,  mineral,  and  town-site  laws  of  the 
United  States,  with  certain  exceptions. 

In  section  9  of  said  act  it  is  provided  that  the 
lands  shall  be  opened  to  settlement  and  entry  by 
proclamation  of  the  President.  In  section  14  it  is 
provided  that  the  proceeds  received  from  the  sale 
of  said  lands  shall  be  expended  for  the  benefit  of 
or  paid  to  the  Indians.  Section  16  reads  as  follows: 

That  nothing  in  this  act  contained  shall  in 
any  manner  bind  the  United  States  to  pur- 
chase any  portion  of  the  land  herein  described, 
except  sections  sixteen  and  thirty-six,  or  the 
equivalent,  in  each  township,  and  the  reserved 
tracts  mentioned  in  section  12,  or  to  dispose 
of  said  land  except  as  provided  herein,  or  to 
guarantee  to  find  purchasers  for  said  lands  or 
any  portion  thereof,  it  being  the  intention  of 
this  Act  that  the  United  States  shall  act  as 
trustee  for  said  Indians  to  dispose  of  said 
lands  to  expand  and  pay  over  the  proceeds 
received  from  the  sale  thereof  only  as  received. 


Restrictions  upon  Lands  and 
Funds— Five  Tribes 


August  11,  1930. 


53  I.D.  157 

M-26067 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear   Mr.   Secretary: 


At  the  suggestion  of  the  Commissioner  of  In- 
dian Affairs  you  have  requested  my  opinion  upon 
the  following  questions  dealing  with  the  restric- 
tions upon  lands  and  funds  of  members  of  the  Five 
Civilized  Tribes  in   Oklahoma. 

1.  Will  the  restrictions  now  attaching  to  accumu- 
lated funds  derived  from  restricted  lands  allotted 
to  members  of  the  Five  Civilized  Tribes  terminate 
on  April  26,  1931,  the  date  of  expiration  of  the 
present  restrictions  imposed  upon  such  lands  by 
sections  1  and  9  of  the  act  of  May  27,  1908  (35 
Stat.  312)  ,  or  do  sections  1  and  2  of  the  act  of  May 
10,  1928  (45  Stat.  495)  ,  extending  the  existing  re- 
strictions against  the  lands  for  an  additional  period 
of  25  years,  also  extend  the  restrictions  upon  such 
accumulated  funds  for  a  like  period? 

2.  What   is   the    legal    effect   of   the   repeal    by 
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section  2  of  the  act  of  May  10,  1928,  of  the  provi- 
sion of  section  9  of  the  act  of  1908,  as  amended, 
creating  for  the  issue  born  since  March  4,  1906, 
a  special  estate  in  the  homestead  of  a  deceased  al- 
lottee of  one-half  or  more  Indian  blood  with  re- 
spect to  termination  of  restrictions  upon  such 
homestead  as  well  as  the  accumulated  income 
therefrom? 

3.  Admitting  that  the  special  estate  created  in 
favor  of  the  issue  born  since  March  4,  1906,  ter- 
minates on  April  26,  1931,  do  the  accumulated 
funds  on  hand  derived  from  the  homestead  then 
become  the  absolute  property  of  such  issue,  or  is 
it  divisable  among  all  the  heirs  of  the  decedent  in 
accordance  with  their  respective  interests  under  the 
laws  of  the  State  of  Oklahoma? 

Before  discussing  these  somewhat  complicated 
questions,  it  may  be  well  to  refer  briefly  to  the 
status  of  the  lands  involved  with  respect  to  the 
restrictions  upon  alienation  existing  thereagainst 
prior  to  the  restrictions  extension  act  of  1928,  ;is 
well  as  the  scope  of  the  latter  act. 

The  Five  Civilized  Tribes  originally  owned  ex- 
tensive areas  of  land  in  what  is  now  the  State  of 
Oklahoma.  Division  of  these  lands,  which  were 
held  in  communal  ownership,  was  had  through 
allotments  in  severalty  to  the  individual  members 
of  the  tribes,  pursuant  to  agreements  negotiated 
with  the  several  tribes  for  that  purpose,  which 
agreements  provided  for  varying  periods  of  non- 
alienability  and  nontaxability.  With  these  agree- 
ments, however,  we  are  not  here  concerned,  as 
Congress,  by  the  act  of  May  27,  1908  (35  Stat. 
312) ,  provided  a  new  and  uniform  scheme  of  re- 
strictions applicable  alike  to  all  of  the  Five  Civil- 
ized Tribes.  Section  1  of  that  act  dealt  with  the 
restrictions  upon  allotted  lands  of  living  allottees 
and  for  that  purpose  divided  such  lands  into  three 
classes  based  upon  the  Indian  blood  of  the  allot- 
tees. First,  both  homestead  and  surplus  allotments 
of  allottees  having  less  than  one-half  Indian  blood. 
Second,  surplus  allotments  of  allottees  of  half  and 
less  than  three-fourths  Indian  blood.  Third,  home- 
steads of  allottees  of  one-half  or  more  Indian 
blood,  and  both  homestead  and  surplus  allotments 
of  allottee  having  three-fourths  or  more  Indian 
blood.  Lands  of  allottees  in  classes  one  and  two 
were  freed  from  all  restrictions,  but  as  to  lands 
within  the  third  class.  Congress  declared  that  they 
"shall  not  be  subject  to  alienation,  contract  to  sell, 
power  of  attorney,  or  any  other  encumbrance  prior 
to  April  26,  1931,  except  that  the  Secretary  of  the 
Interior  may  remove  such  restrictions,  wholly  or 
in  part,  under  such  rules  and  regulations  concern- 
ing terms  of  sale  and  disposal  of  the  proceeds  for 
the  benefit  of  the  respective  Indians  as  he  may 
prescribe." 


Section  9  of  the  same  act  dealt  with  the  restric- 
tions upon  lands  of  deceased  allottees  and  pro- 
vided: 

That  the  death  of  any  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove  all  re- 
strictions upon  the  alienations  of  said  allottee's 
land:  Provided,  That  no  conveyance  of  any 
interest  of  any  full-blood  Indian  heir  in  such 
land  shall  lie  valid  unless  approved  by  the 
court  having  jurisdiction  of  the  settlement  of 
the  estate  of  said  deceased  allottee:  Provided 
further,  That  if  any  member  of  the  Five  Civil- 
ized Tribes  of  one-half  or  more  Indian  blood 
shall  die  leaving  issue  surviving  born  since 
March  4,  1906,  the  homestead  of  such  de- 
ceased allottee  shall  remain  inalienable,  un- 
less restrictions  against  alienation  are  removed 
therefrom  by  the  Secretary  of  the  Interior  in 
the  manner  provided  in  section  1  hereof,  for 
the  use  and  support  of  such  issue,  during  their 
life  or  lives,  until  April  26,  1931;  but  if  no 
such  issue  survive,  then  such  allottee,  if  an 
adult,  may  dispose  of  his  homestead  by  will 
free  from  all  restrictions;  if  this  be  not  done, 
or  in  the  event  the  issue  hereinbefore  provided 
for  die  before  April  26,  1931,  the  land  shall 
then  descend  to  the  heirs,  according  to  the 
laws  of  descent  and  distribution  of  the  State 
of  Oklahoma,  free  from  all  restrictions. 

The  above  section  was  amended  by  the  act  of 
April  10,  1926  (44  Stat.  239) ,  by  extending,  among 
other  things  the  scope  of  the  first  proviso  relating 
to  conveyances  by  full-blood  heirs  so  as  to  include 
within  its  provision  full-blood  devisees. 

The  death  of  an  allottee  under  section  9  as  in- 
terpreted by  the  courts  operates  to  remove  the  re- 
strctions  upon  alienation  of  the  lands  allotted  to 
the  decedent  with  two  exceptions.  First,  lands  in- 
herited by  or  devised  to  full-blood  members  of  the 
Five  Civilized  Tribes,  and  as  to  them  the  Supreme 
Court  of  the  United  States  in  Parker  v.  Richards 
(250  U.S.  235)  has  held  that  the  restrictions  are 
not  removed  but  merely  relaxed  to  the  extent  of 
sanctioning  such  conveyances  as  receive  the  ap- 
proval of  the  proper  local  court,  which  acts  in  that 
regard  as  a  Federal  agency.  Further,  that  such 
lands  in  the  hands  of  a  full-blood  continue  in  the 
restricted  class,  and  during  the  restricted  period 
supervision  over  the  collection,  care  and  disburse- 
ment of  royalties,  accruing  from  a  lease  made  dur- 
ing the  lifetime  of  the  allottees  falls  to  the  Secre- 
tary of  the  Interior.  But  where  the  lease  is  made  by 
the  full-blood  heir,  the  Circuit  Court  of  Appeals, 
Eighth  Circuit,  in  a  final  decision  from  which  no 
appeal  was  taken,  has  held  that  such  a  lease  is  a 
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conveyance  of  an  interest  in  the  land,  valid  when 
approved  by  the  proper  local  court  and  operating 
to  terminate  the  jurisdiction  and  control  of  the 
Secretary  of  the  Interior.  See  United  States  v. 
Gypsy  Oil  Company  (10  Fed.  487).  While  this 
decision  is  open  to  serious  question  as  in  conflict 
with  the  rule  as  laid  down  in  Parker  v.  Richards, 
supra,  the  decision  having  become  final  must 
be  accepted  as  controlling  in  the  class  of  cases 
to  which  it  applies,  at  least  until  overruled  or 
modified  by  subsequent  decisions  of  courts  of 
equal  or  higher  standing  having  occasion  to  re- 
examine the  question.  The  second  exception  em- 
braces homestead  allotments  of  deceased  allottees 
of  one-half  or  more  Indian  blood,  leaving  issue 
born  since  March  4,  1906,  such  homesteads  being 
restricted  and  inalienable  for  the  use  and  support 
of  such  issue  during  lifetime  but  not  beyond  April 
26,  1931. 

The  act  of  May  10,  1928,  extending  restrictions 
upon  these  lands,  so  far  as  material,  reads: 

Sec.  1.  That  the  restrictions  against  the 
alienation,  lease,  mortgage,  or  other  encum- 
brance of  the  lands  allotted  to  members  of  the 
Five  Civilized  Tribes  in  Oklahoma,  enrolled  as 
of  one-half  or  more  Indian  blood  be,  and  they 
are  hereby,  extended  for  an  additional  period 
of  twenty-five  years  commencing  on  April  26, 
1931:  Provided,  That  the  Secretary  of  the  In- 
terior shall  have  the  authority  to  remove  the 
restriction,  upon  the  applications  of  the  In- 
dian owners  of  the  land,  and  may  remove  such 
restrictions,  wholly  or  in  part,  under  such 
rules  and  regulations  concerning  terms  of  sale 
and  disposal  of  the  proceeds  for  the  benefit  of 
the  respective  Indians  as  he  may  prescribe. 

Sec.  2.  That  the  provisions  of  section  9  of 
the  Act  of  May  27,  1908  (Thirty-fifth  Statutes 
at  Large,  page  312),  entitled  "An  Act  for  the 
removal  of  restrictions  from  part  of  the  lands 
of  allottees  of  the  Five  Civilized  Tribes,  and 
for  other  pmposes,"  as  amended  by  section  1 
of  the  Act  of  April  12,  1926  (Forty-fourth  Stat- 
utes at  Large,  page  239) ,  entitled  'An  Act  to 
amend  section  9  of  the  Act  of  May  27,  1908 
(Thirty-fifth  Statutes  at  Large,  page  312) ,  and 
for  putting  in  force,  in  reference  to  suits  in- 
volving Indian  titles,  the  statutes  of  limita- 
tions of  the  State  of  Oklahoma,  and  providing 
for  the  United  States  to  join  in  certain  actions, 
and  for  making  judgments  binding  on  all  par- 
ties, and  for  other  purposes,"  be,  and  are 
hereby  extended  and  continued  in  force  for  a 
period  of  twenty-five  years  from  and  including 
April  26,  1931,  except,  however,  the  provisions 
thereof  which  read  as  follows: 


"Provided  further,  That  if  any  member  of 
the  Five  Civilized  Tribes  of  one-half  or  more 
Indian  blood  shall  die  leaving  issue  surviving, 
born  since  March  4,  1906,  the  homestead  of 
such  deceased  allottee  shall  remain  inalien- 
able, unless  restrictions  against  alienation  are 
removed  therefrom  by  the  Secretary  of  the  In- 
terior for  the  use  and  support  of  such  issue, 
during  their  life  or  lives,  until  April  26,  1931; 
but  if  no  such  issue  survive,  then  such  allottee, 
if  an  adult,  may  dispose  of  his  homestead  by 
will  free  from  restrictions;  if  this  be  not  done, 
or  in  the  event  the  issue  hereinabove  provided 
for  died  before  April  26,  1931,  the  lands  shall 
then  descend  to  the  heirs,  according  to  the 
laws  of  descent  and  distribution  of  the  State 
of  Oklahoma,  free  from  all  restrictions:  Pro- 
vided, That  the  word  "issue,"  as  used  in  this 
section  shall  be  construed  to  mean  child  or 
children:  Provided  further,  That  the  provi- 
sions of  section  23  of  the  Act  of  April  26,  1906, 
as  amended  by  this  Act,  are  hereby  made  ap- 
plicable to  all  wills  executed  under  this  sec- 
tion: "which  quoted  provisions  be,  and  the 
same  are,  repealed,  effective  April  26,  1931: 
Provided  further,  That  the  provisions  of  sec- 
tion 23  of  the  Act  of  Congress  approved  April 

26,  1906  (Thirty-fourth  Statutes  at  Large, 
page  137),  as  amended  by  the  provisions  of 
section  8  of  the  Act  of  Congress,  approved  May 

27,  1908  (Thirty-fifth  Statutes  at  Large,  page 
312),  be  and  the  same  are  hereby  continued  in 
force  and  effect  until  April  26,   1936. 

Section  1  above  plainly  extends  for  an  additional 
period  of  25  years  the  restrictions  attaching  to 
lands  of  living  allottees  under  Section  1  of  the  act 
of  1908,  which,  as  we  have  seen,  embraces  home- 
steads of  allottees  of  one-half  or  more  Indian 
blood,  and  both  homestead  and  surplus  allotments 
of  allottees  of  three-fourths  or  more  Indian  blood. 
It  is  also  plain  that  section  2,  while  repealing  the 
provision  creating  a  special  estate  for  the  issue 
born  since  March  4,  1906,  to  homestead  allottees 
of  one-half  or  more  Indian  blood,  likewise  ex- 
tends for  the  same  period  the  restrictions  attach- 
ing under  section  9  of  the  act  of  1908,  as  amended, 
to  lands  inherited  by  or  devised  to  full-blood 
members  of  the  Five  Civilized  Tribes.  With  this 
situation  in  mind,  we  turn  to  the  first  question  as 
to  whether  the  extension  of  restrictions  applies  to 
funds  now  in  the  control  of  the  Secretary  of  the 
Interior,  representing  the  income  derived  from 
these  restricted  lands. 

Section  2  of  the  act  of  1908  declared  that  "leases 
of  restricted  lands  for  oil,  gas,  or  other  mining 
purposes  *   *   *   may  be  made  with   the   approval 
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of  the  Secretary  of  the  Interior,  under  rules  and 
regulations  provided  by  the  Secretary  of  the  In- 
terior,  and   not   otherwise." 

The  funds  here  involved  represent  for  the  most 
part  accumulated  royalties  from  minerals  produced 
under  leases  made  and  approved  under  this  pro- 
vision. The  leases  are  on  forms  providing,  in  con- 
formity with  existing  regulations,  that  the  Secre- 
tary of  the  Interior,  through  his  representatives, 
shall  supervise  all  operations  under  these  leases, 
that  the  royalties  thereunder  shall  be  paid  to  his 
representatives,  that  with  certain  exceptions  the 
regulations  then  or  thereafter  in  force  should  be 
deemed  a  part  of  the  leases,  and  that  supervision 
should  only  be  relinquished  in  the  event  of  re- 
moval of  restrictions  from  the  lands.  The  leases 
and  the  regulations  thus  contemplate  continued 
supervision  of  the  Secretary  of  the  Interior  over  the 
collection,  care,  and  disbursement  of  royalties  so 
long  as  the  lands  remain  restricted,  and  in  view  of 
this  action  of  Congress  in  extending  the  restrictions 
upon  the  lands  for  an  additional  period  of  25 
years,  the  event  which  otherwise  would  have  ter- 
minated the  Secretary's  supervision  and  control 
over  the  leases  and  the  royalties  in  1931  will  not 
then  occur  and  may  not  thereafter  occur  until  the 
restrictions  expire  in  regular  course  in  1956. 

The  fact  that  the  act  of  1928  is  an  act  extend- 
ing restrictions  upon  lands  with  no  specific  men- 
tion therein  of  funds  is  unimportant.  The  act  of 
1908,  like  that  which  it  amended,  is  a  comprehen- 
sive measure  designed  by  Congress  for  the  protec- 
tion of  the  Indians  against  their  own  improvidence 
and  overreaching  by  others.  Admittedly,  the  need 
for  such  protection  extends  to  the  income  from  the 
lands  as  much  as  to  the  land  itself,  and,  as  was 
said  by  the  Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit, in  United  States  v.  Brown  (8  Fed.  2d  564): 
"It  would  present  a  remarkable  inconsistency  in 
governmental  policy  of  such  funds  were  not  subject 
to  the  same  beneficent  control  as  the  lands  from 
which   they   are  derived." 

From  the  viewpoint  of  governmental  control  no 
sound  basis  in  fact  exists  for  making  any  distinc- 
tion between  the  lands  and  the  income  therefrom. 
The  lands  being  restricted,  the  proceeds  therefrom 
are  likewise  restricted  and  under  the  protecting 
care  of  the  Federal  Government.  United  States  v. 
Mott  (34  Fed.  2d  860) .  In  authorizing  the  leasing 
of  lands  for  oil,  gas,  or  other  minerals  with  the 
approval  of  the  Secretary  of  the  Interior,  Congress 
permitted  a  change  in  the  form  of  the  property.  No 
citation  of  authority  is  needed  to  sustain  the  doc- 
trine that  into  whatever  form  trust  property  is 
converted  it  continues  to  be  impressed  with  the 
trust.  The  rule  is  a  salutary  one  and  has  been 
repeatedly  applied  to  the  trust  or  restricted  prop- 


erty of  the  Indians.  Thus,  in  United  States  v. 
Thurston  County  (143  Fed.  287)  it  was  held  that 
the  proceeds  of  the  sales  of  allotted  lands  are  held 
in  trust  by  the  United  States  for  the  same  purposes 
as  were  the  lands;  that  no  change  of  form  of  prop- 
erty divests  it  of  a  trust,  and  that  the  substitute 
takes  the  nature  of  the  original  and  stands  charged 
with  the  same  trust.  Again  in  National  Bank  of 
Commerce  v.  Anderson  (147  Fed.  87)  The  Circuit 
Court  of  Appeals,  Ninth  Circuit,  held  that  the  sale 
of  alloted  lands,  within  the  consent  of  the  Secretary 
of  the  Interior,  did  not  affect  the  trust  which 
attached  to  the  proceeds  under  the  rules  prescribed 
by  the  Interior  Department.  In  that  case  the  court 
said: 

We  construe  the  act  as  expressing  the  inten- 
tion of  Congress,  not  to  end  the  trust  but  to 
permit  a  change  of  the  form  of  the  trust  prop- 
erty. The  property  being  held  in  trust  by  the 
United  States  for  a  period  which  had  not  yet 
expired  and  which  was  subject  to  further  ex- 
tension by  the  President,  the  intention  to  ter- 
minate the  trust  must  be  found  to  be  clearly 
expressed  in  order  to  warrant  us  in  holding 
that  the  trust  does  not  follow  the  property  in 
its  changed  form. 

Similar  expressions  will  be  found  in  United 
States  v.  Gray  (201  Fed.  119)  and  United  States  v. 
Moore  (284  Fed.  86).  In  United  States  v.  Brown, 
supra,  the  rule  was  expressly  applied  to  royalties 
derived  from  a  lease  upon  restricted  lands  of  a 
member  of  the  Five  Civilized  Tribes,  the  court  say- 
ing: "It  must  be  conceded  that  the  royalties  accru- 
ing therefrom  are  lodged  with  the  officers  of  that 
Department  impressed  with  the  same  trust  as  are 
the  lands  themselves."  See  also  Barnes  v.  Keys  (36 
Oklahoma  6)  ;  Strawn  v.  Brady  (84  Oklahoma  66)  ; 
Harris  v.  Brady  (136  Oklahoma  274)  ;  Parker  v. 
Riley  (250  U.S.  66) .  In  the  case  last  cited,  the 
Supreme  Court  held  that  the  royalties  derived 
from  a  lease  of  the  homestead  allotment  of  a  de- 
ceased member  of  the  Five  Civilized  Tribes  took 
the  place  pro  tanto  of  the  land  as  the  lessee  ex- 
tracted and  took  the  minerals  and  that  the  rights 
of  the  heirs  in  the  royalties  were  the  same  as  in 
the  homestead. 

It  sufficiently  appears  from  the  foregoing  deci- 
sions not  only  that  the  royalty  interest  of  the  lessee 
is  but  a  right  attached  and  incident  to  his  owner- 
ship of  the  land  but  that  the  proceeds  from  the 
lands,  whether  derived  from  sale  or  lease,  partake 
of  the  nature  of  the  lands  themselves  and  are  im- 
pressed with  the  same  trust.  The  status  of  the  funds 
is  thus  determined  by  the  status  of  the  lands  from 
which  derived,   and  it   therefore   follows  that   the 
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act  of  May  10,  1928,  supra,  extending  restrictions 
upon  ithe  lands  for  an  additional  period  of  25 
years,  ipso  facto,  extends  for  a  like  period,  the 
restrictions  upon  the  funds. 

As  to  the  second  question,  it  becomes  necessary 
first  to  consider  the  matter  of  when  the  restrictions 
terminate  upon  the  homestead  of  deceased  allot- 
tees leaving  issue  born  since  March  4,  1906.  The 
special  estate  therein  belonging  to  such  issue  was, 
as  we  have  seen,  created  by  the  second  proviso  to 
section  9  of  the  act  of  May  27,  1908,  as  amended 
by  the  act  of  April  10,  1926,  supra.  This  proviso 
declared  that  the  homestead  should  remain  re- 
stricted and  inalienable  for  the  use  and  support  of 
such  issue  during  life  but  not  beyond  April  26, 
1931.  The  restrictions  so  imposed  were  designed, 
of  course,  for  the  protection  of  the  owners  of  the 
special  estate  and  were  substantially  the  same  as 
those  attaching  to  lands  of  living  allottees  under 
section  1  of  the  act  of  1908.  Repeal  of  the  proviso 
by  section  2  of  the  act  of  May  1,  1928,  supra,  effec- 
tive April  26,  1931,  operates,  of  course,  to  termi- 
nate the  special  estate  as  of  that  date.  But  this  does 
not  necessarily  mean  that  all  restrictions  against 
alienation  of  the  homestead  were  then  to  termi- 
nate, as  there  is  for  consideration  the  first  proviso 
of  the  same  section  by  which  the  sale  of  any  in- 
terest inherited  by  or  devised  to  a  full-blood  mem- 
ber of  the  Five  Civilized  Tribes  is  subject  to  the 
approval  of  the  proper  local  court— a  provision 
which,  as  hereinbefore  pointed  out,  continues  the 
restrictions  in  relaxed  form  in  the  hands  of  such 
full-blood  Indians.  True,  the  second  proviso  creat- 
ing the  special  estate,  contains  the  provision  that: 

if  no  such  issue  survives,  then  such  allottee,  if 
an  adult,  may  dispose  of  his  homestead  by  will, 
free  from  all  restrictions;  and  if  this  be  not 
done,  or  in  the  event  the  issue  hereinbefore 
provided  for,  die  before  April  26,  1931,  the  land 
shall  then  descend  to  the  heirs  according  to 
the  laws  of  descent  and  distribution  of  the 
State  of  Oklahoma,  free  from  all  restrictions. 

This  provision,  which  indicates  that  upon  the 
termination  of  the  special  estate  the  restrictions  will 
terminate  is  undoubtedly  broad  but  so  is  the  first 
proviso.  As  both  are  in  the  same  section  of  the 
same  act  they  evidently  were  intended  to  operate 
harmoniously  and  should  be  construed  accordingly. 
If  the  second  proviso  be  regarded,  as  well  it  may, 
as  contemplating  the  removal  upon  termination 
of  the  special  estate,  only  of  those  restrictions  im- 
posed upon  the  homestead  for  the  protection  of 
the  owners  of  the  special  estate,  the  two  provisions 
will  operate  in  entire  harmony  and  all  full-bloods 
will  receive  the  measure  of  protection  that  Congress 


undoubtedly  intended  that  they  should  have.  While 
the  matter  is  by  no  means  free  from  doubt,  I  am 
constrained  to  hold  that  this  is  the  true  construc- 
tion, and  am  therefore  of  the  opinion  that  upon 
termination  of  the  special  estate  in  the  homestead, 
the  restrictions  upon  alienation  of  the  lands  are 
only  removed  where  the  heirs  or  devisees,  as  the 
case  may  be,  are  of  less  than  the  full-blood  and 
that  where  such  heirs  or  devisees  are  of  the  full- 
blood,  their  interests  are  subject  to  the  restrictions 
attaching  thereto  under  the  first  proviso  of  section 
9  of  the  act  of  1908,  as  amended,  as  interpreted  in 
the  cases  of  Parker  v.  Richards  and  United  States 
v.  Gypsy  Oil  Company,  supra. 

Having  already  determined  in  connection  with 
the  first  question  that  the  income  falls  in  the  same 
category  as  the  lands  from  which  derived,  no  other 
conclusion  can  be  reached  than  that  the  expiration 
of  the  restricted  or  trust  period  on  the  lands  ter- 
minates the  restrictions  upon  the  income.  Nothing 
in  the  decision  of  the  Circuit  Court  of  Appeals  in 
United  States  v.  H inkle  (261  Fed.  518)  makes  to 
the  contrary.  That  decision  held  that  the  exclusive 
control  and  custody  of  minerals,  rents,  and  profits 
derived  from  restricted  lands  of  full-blood  tribal 
Indians  of  the  Five  Civilized  Tribes  were  vested 
in  the  Secretary  of  the  Interior  as  a  trust  fund 
separate  and  distinct  from  the  trust  estate  in  the 
land  itself,  and  that  the  right  to  such  rents  and  prof- 
its accruing  during  the  term  of  restriction  can  not 
be  conveyed  by  the  allottee  or  his  heir.  Doubtless, 
the  court  in  holding  that  the  mineral  rents  and 
profits  constitute  a  trust  fund  separate  and  distinct 
from  the  land  had  in  mind  that  the  Secretary  of 
the  Interior,  in  the  exercise  of  authority  reposing 
in  him  under  the  law  might  remove  the  restric- 
tions and  terminate  the  trust  as  to  one  without 
impairing  or  disturbing  the  trust  as  to  the  other. 
That  the  two  classes  of  property  are  separate  and 
distinct  to  that  extent  is  undeniably  true,  but  the 
court  did  not  consider,  and  hence  did  not  decide, 
that  the  period  of  the  trust  as  to  the  mineral  rents 
and  profits  was  any  different  from  that  fixed  by 
Congress  with  respect  to  lands.  Ample  authority  to 
the  contrary  will  be  found  in  the  decisions  above 
cited,  which  support  the  doctrine  that  the  pro- 
ceeds from  the  land  are  impressed  by  the  same  trust 
as  the  lands  themselves.  It  should  be  remembered 
in  this  connection  that  the  power  of  Congress  over 
the  Indians  and  their  property  is  plenary  and  that 
it  is  for  that  body  to  determine  when  its  guardian- 
ship shall  cease.  United  States  v.  Nice  (241  U.S. 
598)  ;  Winston  v.  Amos  (255  U.S.  373)  .  Whenever 
Congress  has  so  determined  the  supervision  and 
control  therefore  exercised  by  the  Secretary  of  the 
Interior  as  the  agent  selected  by  Congress  to  per- 
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form  its  guardianship  powers  necessarily  come  to 
an  end. 

The  third  question  presents  little  difficulty.  It 
is  controlled  by  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Parker  v.  Riley,  supra, 
wherein  the  rights  of  the  heirs  and  the  owners  of 
the  special  estate  in  the  homesteads  of  deceased 
allottees  leaving  surviving  issue  born  since  March 
4,  1906,  were  defined  as  follows: 

Thus  the  rights  of  all  in  the  royalties  were 
the  same  as  in  the  homestead.  Nothing  in  the 
Act  of  May  27,  1908,  makes  to  the  contrary. 
Under  the  provision  in  section  nine  specially 
providing  for  issue  born  after  March  4,  1906, 
Julia  was  entitled  for  her  support  to  the  ex- 
clusive use  of  the  entire  homestead  while  she 
lived,  but  not  beyond  April  26,  1931,  and  those 
who  took  the  fee  took  it  subject  to  that  right. 
The  rights  of  all  in  the  royalties  must,  as  we 
think,  be  measured  by  that  standard.  In  this 
view  Julia  is  entitled  to  the  use  of  the  royalties, 
that  is  to  say,  the  interest  or  income  which  may 
be  obtained  by  properly  investing  them,  dur- 
ing the  same  period,  leaving  the  principal,  like 
the  homestead,  to  go  to  the  heirs  in  general  on 
the  termination  of  her  special  right. 

Obviously,  under  the  foregoing  decisions  the 
accumulated  funds  on  hand  from  the  homestead 
do  not,  upon  termination  of  the  special  estate, 
become  the  absolute  property  of  the  issue  born 
since  March  4,  1906,  but  are  for  distribution  among 
the  heirs  in  accordance  with  their  respective  in- 
terests under  the  applicable  laws  of  descent  and 
distribution. 

E.  C.  Finney, 

Solicitor. 
Approved:  August  11,  1930. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 
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53  I.D.  187 
M-26163 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


At  the  suggestion  of  the  Commissioner  of  Indian 
Affairs  you  have  requested  my  opinion  as  to  whether 
the  lands  hereinafter  referred  to,  constituting  what 
is  known  as  the  Sac  and  Fox  Indian  Reservation  in 


the  State  of  Iowa,  are  subject  to  taxation  by  the 
State. 

By  the  treaty  of  October  11,  1842  (7  Stat.  596). 
the  Sac  and  Fox  Indians  ceded  to  the  United  States 
all  their  lands  west  of  the  Mississippi  River,  the 
United  States  agreeing  to  assign  them  as  a  reserva- 
tion and  permanent  place  of  residence,  a  tract  of 
land  on  the  Missouri  River  or  some  of  its  tribu- 
taries, to  which  the  Indians  were  to  remove  within 
three  years,  the  Government  also  agreeing  to  pay 
the  Indians  certain  annuities  and  furnish  certain 
supplies.  In  conformity  with  this  treaty,  a  reserva- 
tion was  set  apart  for  the  Indians  within  what  are 
now  the  boundaries  of  the  State  of  Kansas,  and  the 
tribes  with  the  exception  of  some  individuals  re- 
moved thereto.  By  the  treaty  of  October  1,  1859 
(15  Stat.  467),  provision  was  made,  among  others, 
for  allotments  of  land  in  severalty  to  the  members 
of  the  tribes.  Some  of  the  Indians,  however,  headed 
by  Chief  Maw-mew-wah-ne-kah  were  bitterly  op- 
posed to  receiving  lands  in  severalty  and  refused 
to  be  enrolled  for  that  purpose  and  it  was  charged 
that  Chief  Maw-mew-wah-ne-kah  used  his  influence 
to  impede  and  prevent  execution  of  the  treaty.  For 
this  conduct  he  was  deposed  from  his  chieftainship 
and  thereupon  with  some  five  or  six  lodges  who 
were  induced  to  follow  him  he  was  subsequently 
joined  by  other  members  of  the  tribe  and  by 
straggling  Pottawatomies  and  Winnebagoes.  They 
established  themselves  in  Tama  County,  where  the 
nucleus  of  their  present  reservation  was  formed  by 
the  purchase  from  white  settlers,  with  the  proceeds 
derived  from  the  sale  of  a  band  of  ponies,  some 
419  acres  of  land. 

From  the  time  they  left  Kansas  up  to  1867  they 
received  no  aid  from  the  Federal  Government  and 
all  efforts  of  the  Government  to  have  them  return 
to  their  people,  even  the  withholding  of  annuities 
otherwise  due  them,  were  without  avail.  Attention, 
however,  having  been  called  to  the  destitute  con- 
dition of  these  Indians,  Congress,  by  an  item  in 
the  Indian  appropriation  act  of  March  2,  1867  (14 
Stat.  507)  ,  provided  for  the  payment  of  annuities 
to  them  so  long  as  they  were  peaceful  and  had  the 
assent  of  the  Government  of  Iowa  to  remain  in 
that  State.  Such  assent  of  the  State  having  pre- 
viouslv  been  given  by  an  act  of  the  General  As- 
sembly in  1856,  a  special  agent  was  appointed  to 
attend  to  the  band  and  pay  them  their  annuities, 
and  at  their  request  $2,000  of  their  first  annuity 
money  was  used  to  purchase  a  tract  of  99  acres  of 
privately  owned  land  in  the  State.  Since  then  ad- 
ditional purchases  of  land  amounting  in  the  ag- 
gregate to  some  3,000  acres  have  from  time  to  time 
been  made  in  the  same  manner.  In  the  acquisition 
of  these  lands,  it  was  apparently  the  desire  of  the 
Indians  to  establish  a  tribal  or  communal  title  and 
to   that   end   the  legal    title   was  conveyed   to   the 
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Governor  of  the  State  of  Iowa  in  trust  for  the  Sac 
and  Fox  Indians  in  Tama  County,  Iowa,  except  in 
a  few  instances  where  the  trustee  selected  to  hold 
the  legal  title  was  the  United  States  Indian  agent 
then  in  charge  of  these  Indians. 

Such  was  the  condition  and  status  of  the  lands 
here  involved  in  1893  when  the  legislature  of  the 
State  of  Iowa  was  induced  to  pass  an  act  ceding 
jurisdiction  to  the  Federal  Government  (Act  26th, 
General  Assembly,  Chapter  110,  Page  114).  The 
provisions  of  this  act,  being  material  to  the  ques- 
tion at  hand,  are  reproduced  below  in  full: 

Section  1.  That,  except  as  hereinafter  pro- 
vided, exclusive  jurisdiction  of  the  Sac  and  Fox 
Indians  residing  in  Iowa  and  retaining  the 
tribal  relation,  and  of  all  other  Indians  dwell- 
ing with  them,  and  of  all  lands  now  or  here- 
after owned  by  or  held  in  trust  for  them  as 
a  tribe,  be  and  the  same  is  hereby  tendered 
to  the  United  States,  and  that,  as  soon  as  the 
United  States  shall  accept  and  assume  such 
jurisdiction,  all  such  jurisdiction  on  the  part 
of  the  State  of  Iowa  shall  cease. 

Sec.  2.  Consent  is  hereby  given  to  the  United 
States  to  purchase  any  land  in  Tama  county 
to  be  used  for  and  in  connection  with  any 
school  or  schools  to  be  established  and  man- 
aged by  federal  authority  for  the  education  of 
said  Indians. 

Sec.  3.  Nothing  contained  in  this  act  shall 
be  so  construed  as  to  prevent  on  any  of  the 
lands  referred  to  in  this  act,  the  service  of  any 
judicial  process  issued  by  or  returnable  to  any 
court  of  this  state  or  judge  thereof,  or  to  pre- 
vent such  courts  from  exercising  jurisdiction 
of  crimes  against  the  laws  of  Iowa  committed 
thereon  either  by  said  Indians  or  others,  or  of 
such  crimes  committed  by  said  Indians  in  any 
part  of  this  state,  or  to  prevent  the  establish- 
ment and  maintenance  of  highways  and  the 
exercise  of  the  right  of  eminent  domain  under 
the  laws  of  this  state  over  lands  now  or  here- 
after owned  by  or  held  in  trust  for  said 
Indians,  or  to  prevent  the  taxation  of  said 
lands  for  state,  county,  bridge,  county  road, 
and  district  road  purposes,  and  such  other  pur- 
poses as  the  general  assembly  may  from  time 
to  time  by  special  statute  provide.  [Italics  sup- 
plied.] 

By  a  clause  inserted  in  the  Indian  appropriation 
act  of  June  10,  1896  (29  Stat.  321,  331)  ,  Congress 
accepted  the  cession  of  State  jurisdiction  in  the 
following  language: 

That  the  United  States  hereby  accepts  and 


assumes  jurisdiction  over  the  Sac  and  Fox 
Indians  of  Tama  County,  in  the  State  of  Iowa, 
and  of  their  lands  in  said  State,  as  tendered 
to  the  United  States  by  the  act  of  the  legisla- 
ture of  said  State  passed  on  the  sixteenth  day 
of  January,  eighteen  hundred  and  ninety-six, 
subject  to  the  limitations  therein  contained; 
and  the  United  States  Indian  agent  of  the 
Sac  and  Fox  Agency,  Iowa,  and  the  governor 
of  the  State  of  Iowa,  respectively,  are  hereby 
authorized  to  transfer  by  deed  of  conveyance, 
for  the  use  and  benefit  of  said  Indians,  the 
legal  title  held  by  them  in  trust,  respectively, 
and  the  trusteeship  of  the  lands  of  the  Sac 
and  Fox  Indians  of  Tama  County,  Iowa,  to 
the  Secretary  of  the  Interior  and  his  successors 
in  office.  [Italics  supplied.] 

In  conformity  with  the  foregoing  legislative 
authority,  the  legal  title  to  the  lands  owned  by 
these  Indians  was  transferred  to  the  Secretary  of 
the  Interior  in  trust  for  the  Indians  and  since  then 
some  300  acres  additional  have  been  purchased  for 
their  benefit  under  authority  of  the  act  of  April 
30,  1908  (35  Stat.  80) ,  the  legal  title  to  which  was 
likewise  conveyed  to  the  Secretary  of  the  Interior 
in  trust  for  the  Indians. 

The  right  of  the  State  to  tax  the  lands  has  been 
exercised  since  the  original  acquisition  by  the 
Indians,  such  taxes  being  paid  at  first  from  the 
proceeds  derived  from  leasing  some  of  the  lands 
and  later,  after  the  cession  of  State  jurisdiction, 
from  appropriations  made  by  Congress  from  tribal 
funds  for  the  support  and  civilization  of  these 
Indians.  However,  by  item  contained  in  the  act 
of  March  4,  1929  (45  Stat.  1583),  it  was  provided 
that  no  part  of  the  appropriation  for  these  Indians 
"shall  be  available  for  the  payment  of  taxes  on 
any  lands  held  in  trust  by  the  United  States  for 
the  benefit  of  the  Indians."  A  similar  provision  is 
contained  in  the  act  of  May  14,  1930  (Public  No. 
217,  71st  Congress,  page  25) . 

When  we  come  to  consider  the  question  of  the 
right  of  the  State  to  tax  these  lands  it  is  well  to 
bear  in  mind  that  they  were  part  of  the  State  of 
Iowa  upon  her  admission  into  the  Union  in  1845. 
The  jurisdiction  of  the  State  thereover  was  then 
full  and  complete.  Purchase  of  the  lands  by  the 
Indians  clearly  did  not  divest  the  State  of  that  juris- 
diction and  it  continued  unimpaired  until  the 
cession  of  1896.  By  that  cession  the  right  of  the 
State  then  existing  to  tax  the  lands  was  reserved 
and  that  reservation  was  solemnly  accepted  by  the 
United  States  in  the  enactment  of  June  10,  1896. 
supra.  This  seemingly  should  have  settled  the 
matter,  but  now  that  the  tribal  funds  are  no  longer 
available  for  the  payment  of  taxes,  it  is  urged  that 
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the  cession  operated  to  vest  in  the  United  States 
exclusive  jurisdiction  over  the  lands  and  that  the 
attempted  reservation  of  the  right  to  tax  is  re- 
pugnant to  and  inconsistent  with  that  result  and 
therefore  should  be  rejected.  The  case  of  Peters  v. 
Malin  (111  Fed  244),  cited  by  the  Commissioner 
of  Indian  Affairs  dealt  with  the  criminal  and  civil 
jurisdiction  of  the  State  of  Iowa  over  these  Indians 
and  their  lands  and  to  some  extent  lends  support 
to  the  view  advanced.  But  that  case  can  not  be  re- 
garded as  controlling  for  the  reason  that  the  matter 
of  taxation  was  neither  involved  nor  discussed.  It 
has  been  repeatedly  held  that  where  taxable  lands 
are  purchased  by  or  for  the  benefit  of  the  Indians 
even  with  restricted  funds  held  in  trust  by  the 
Federal  Government,  the  right  of  the  State  to  tax 
the  same  continues  unimpaired  irrespective  of  the 
fact  that  the  title  was  conveyed  by  deed  contain- 
ing restrictions  against  alienation  or  incumbrance. 
Shaw  v.  Oil  Corporation  (276  U.S.  575)  ;  McCurdy 
v.  United  States  (246  U.S.  263)  ;  United  States  v. 
Mummert  (15  Fed.  2d  926)  ;  Work  v.  Mummert, 
(29  Fed.  2d  393).  Of  course,  where  the  United 
States  itself  acquires  the  title  to  lands  for  the  pur- 
poses provided  for  in  Article  1,  Section  8,  of  the 
Federal  Constitution,  such  lands  being  purchased 
with  the  consent  of  the  State  legislature  of  the 
State  in  which  located,  Federal  jurisdiction  accord- 
ing to  the  express  declaration  of  the  Constitution 
is  exclusive  of  all  State  authority  and  any  attempted 
reservation  by  the  State  repugnant  thereto  in  ced- 
ing jurisdiction  over  such  lands  would  doubtless 
be  ineffective.  See  in  this  connection  Surplus  Trad- 
ing Company  v.  Cook  (281  U.S.  647,  657) .  But  we 
are  not  here  dealing  with  lands  purchased  or  ac- 
quired by  the  United  States  under  the  constitu- 
tional provision  referred  to  or  any  other  of  which 
I  am  aware.  The  lands  were  purchased  by  the 
Indians  with  their  own  funds  and  even  now  title 
is  not  in  the  United  States  but  in  the  Secretary  of 
the  Interior  in  trust  for  the  Indians.  In  such  a  case, 
the  rights  of  the  State  and  Federal  Government  in 
the  matter  of  transfer  and  jurisdiction  are,  I  think, 
controlled  by  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Fort  Leavenworth  Railroad 
Co.  v.  Lowe  (114  U.S.  525),  the  leading  case  upon 
this  subject.  The  question  there  was  whether  a 
railroad  running  into  the  military  reservation  of 
Fort  Leavenworth  was  subject  to  taxation  by  the 
State  of  Kansas.  The  United  States  had  had  exclu- 
sive jurisdiction  over  the  land  in  question  from 
1803  by  the  cession  of  France  until  the  admission 
of  Kansas  into  the  Union.  For  many  years  before 
such  admission  the  lands  had  been  reserved  from 
sale  by  the  United  States  for  military  purposes  and 
occupied  as  a  military  post.  Until  the  admission  of 
Kansas,  the  governmental  jurisdiction  of  the  United 
States  was  complete  but  when  Kansas  came  into  the 


Union  on  an  equal  footing  with  the  original  states, 
the  previous  military  reservation  was  not  excepted 
from  the  succeeding  jurisdiction  of  the  new  State. 
In  February,  1875,  however,  Kansas  ceded  its  juris- 
diction to  the  United  States  but  saved  to  itself  "the 
right  to  tax  railroad,  bridge,  and  other  corporations, 
their  franchises  and  property,  on  the  ceded  reserva- 
tion." The  court  held  among  other  things  that 
when  a  formal  cession  was  made  by  the  State  to 
the  United  States,  after  the  original  purchase  of 
the  ownership  of  land  had  been  made,  the  State 
and  the  Government  of  the  United  States  could 
frame  the  cession  and  acceptance  of  governmental 
jurisdiction  so  as  to  divide  the  jurisdiction  between 
the  two  as  the  parties  might  determine,  provided 
only  that  they  save  enough  jurisdiction  for  the 
United  States  to  enable  it  to  carry  out  the  purpose 
of  the  acquisition  of  jurisdiction.  The  court  there- 
fore held  that  the  saving  clause  in  the  language  of 
the  cession  requiring  that  the  railroad  should  pay 
taxes  was  not  invalid  but  was  in  accord  with  the 
power  of  both  parties  and  might  be  enforced.  See 
also  Palmer  v.  Barrett  (162  U.S.  597) ,  wherein  the 
Supreme  Court,  upholding  the  validity  of  a  some- 
what similar  reservation  in  an  act  of  the  State  of 
New  York  ceding  jurisdiction  to  the  Federal  Gov- 
ernment over  certain  lands  in  that  State  said: 

In  the  absence  of  any  proof  to  the  contrary, 
it  is  to  be  considered  that  the  lease  was  valid, 
and  that  both  parties  to  it  received  the  benefits 
stipulated  in  the  contract.  This  being  true, 
the  case  then  presents  the  very  contingency 
contemplated  by  the  act  of  cession,  that  is, 
the  exclusion  from  the  jurisdiction  of  the 
Uinted  States  of  such  portion  of  the  ceded 
land  not  used  for  governmental  purposes  of 
the  United  States  therein  specified.  Assuming, 
without  deciding,  that  if  the  cession  of  jurisdic- 
tion to  the  United  States  had  been  free  from 
condition  or  limitation,  the  land  should  be 
treated  and  considered  as  within  the  sole 
jurisdiction  of  the  United  States,  it  is  clear  that 
under  the  circumstances  here  existing,  in  view 
of  the  reservation  made  by  the  State  of  New 
York  in  the  act  ceding  jurisdiction,  the  exclu- 
sive authority  of  the  United  States  over  the 
land  covered  by  the  lease  was  at  least  sus- 
pended whilst  the  least  remained  in  force. 

In  view  of  the  manner  in  which  title  to  the 
lands  under  consideration  was  acquired  and  is  now 
held  and  upon  authority  of  the  decisions  just  cited, 
I  am  of  the  opinion  that  the  cession  of  jurisdic- 
tion by  the  State  of  Iowa,  saving  to  itself  the  right 
of  taxation  became  valid  and  binding  when  ac- 
cepted by  the  United  States  and  that  the  acts  of 
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cession  and  acceptance   are  determinative   of   the 
right  of  the  State  to  tax  the  lands  in  controversy. 

E.  C.  Finney, 

Solicitor. 
Approved:  October  8,  1930. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 
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Water  Rights — Reclamation — Indian  Lands — 
Watermaster 

A  provision  in  a  contract  for  the  division  of  the  waters  of 
Ahtanum  Creek  entered  into  between  the  United  States  on 
behalf  of  the  Indians  on  the  Yakima  Indian  Reservation  and 
the  white  landowners  outside  of  the  reservation  for  the 
appointment  of  a  watermaster  on  or  before  June  15  each 
year,  contemplated  that  the  apportionment  of  the  waters  was 
to  be  made  only  during  the  irrigation  season,  and  not  then 
until  the  watermaster  had  been  appointed,  but  that  his 
appointment  could  be  made  before  that  date,  if  desirable. 

Water  Rights — Reclamation — Indian  Lands — Equitable 
Rights — Secretary  of  the  Interior 

The  department  will  not  attempt  to  abrogate  a  contract 
entered  into  more  than  twenty  years  ago  between  the  United 
States  on  behalf  of  the  Indians  on  the  Yakima  Indian  Reser- 
vation and  the  white  landowners  outside  of  the  reservation 
under  which  more  than  fifty  per  cent  of  the  waters  of 
Ahtanum  Creek  were  apportioned  to  the  latter  during  the 
irrigation  season  each  year  where  the  division  was  based  upon 
beneficial  use  at  the  time  the  agreement  was  made  and  val- 
uable rights  have  been  acquired  in  reliance  upon  the  terms 
of  the  contract,  notwithstanding  that  the  Secretary  of  the 
Interior  may  not  have  had  authority  at  the  time  to  bind  the 
Indians  by  such  agreement. 

Court  Decision  Cited  and  Distinguished 

Case  of  Winters  v.  United  States  (207  U.S.  564) ,  distin- 
guished. 

Finney,  Solicitor: 

You  [Secretary  of  the  Interior]  have  submitted 
to  me  for  opinion  certain  questions  propounded 
by  the  Commissioner  of  Indian  Affairs  relative  to 
the  water  rights  on  Ahtanum  Creek  a  stream  form- 
ing the  northerly  boundary  of  the  Yakima  Indian 
Reservation  in  the  State  of  Washington.  The  ques- 
tions submitted  are  as  follows: 

1.  Whether  certain  old  Indian  rights  to  the 
use  of  water  from  the  south  fork  of  Ahtanum 
Creek  were  taken  into  consideration  when  the 
agreement  of  1908  was  made. 


2.  Whether  the  division  of  the  water  on  the 
basis  of  75-25  in  the  agreement  of  1908  was 
without  limitation  as  to  time  of  use  throughout 
the  season  or  was  confined  to  the  period  of  low 
water  usually  beginning  about  the  middle  of 
June. 

3.  Whether  the  parties  representing  the  Gov- 
ernment had  authority  to  bind  and  limit  the 
use  of  water  upon  the  Yakima  Indian  Reserva- 
tion along  the  lines  set  forth  in  the  agreement 
of  1908. 

The  first  question  was  considered  in  the  [unre- 
ported] Solicitor's  opinion  of  May  24,  1930  (M. 
25937) ,  wherein  it  was  stated  in  the  last  sentence 
of  the  opinion  that  "The  diversion  of  water  for 
about  60  acres  in  the  vicinity  of  the  south  fork 
of  Ahtanum  Creek  seems  to  require  no  affirmative 
action  as  the  condition  now  prevailing  has  existed 
for  sixty  years." 

All  of  the  questions  submitted  resolve  about  a 
contract  made  May  9,  1908,  between  the  United 
States,  acting  in  behalf  of  the  Indians  on  the 
Yakima  Indian  Reservation,  and  W.  W.  Glidden, 
et  al.,  representing  the  white  landowners  living  on 
the  northerly  side  of  Ahtanum  Creek  and  irrigating 
their  lands  by  diversions  from  such  creek.  The 
validity  of  the  contract  depends  to  some  extent 
upon  the  interpretation  to  be  placed  upon  the 
treaty  made  with  the  Yakima  Indians  on  June  9, 
1855,  which  treaty  was  ratified  by  Congress  March 
8,  1859  (12  Stat.  951).  It  is  claimed  by  some  that 
the  waters  of  Ahtanum  Creek  should  be  divided 
equally  between  the  reservation  lands  on  the  south 
side  of  the  creek  and  the  white  men's  lands  on  the 
north  side  of  the  creek  because  this  stream  is  the 
boundary  line  of  the  reservation  and,  therefore, 
following  the  ruling  in  the  case  of  Winters  v. 
United  States  (207  U.S.  564),  one-half  of  the  water 
belongs  to  the  Indians  and  the  other  half  to  the 
whites. 

In  Article  2  of  the  treaty  above  referred  to  the 
Indians  ceded,  relinquished  and  conveyed  to  the 
United  States  a  tract  of  land  which  was  explicitly 
described,  reserving  from  the  tract  the  land  in- 
cluded within  the  following  boundaries,  which  is 
the  present  Yakima  Indian  Reservation: 

Commencing  on  the  Yakima  River,  at  the 
mouth  of  the  Attah-nam  River;  thence  westerly 
along  said  Attah-nam  River  to  the  forks;  thence 
along  the  southern  tributary  to  the  Cascade 
Mountains;  thence  southerly  along  the  main 
ridge  of  said  mountains,  passing  south  and 
east  of  Mount  Adams,  to  the  spur  whence  flows 
the  waters  of  the  Klickitat  and  Pisco  rivers; 
thence  down  said  spur  to  the  divide  between 
the   waters  of   said   rivers;    thence    along  said 
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divide  to  the  divide  separating  the  waters  of 
the  Satass  River  from  those  flowing  into  the 
Columbia  River;  thence  along  said  divide  to 
the  main  Yakima,  eight  miles  below  the  mouth 
of  the  Satass  River;  and  thence  up  the  Yakima 
River  to  the  place  of  beginning. 

Further  reference  will  be  made  to  this  provision 
of  the  treaty  in  connection  with  the  discussion  of 
the  third  question  propounded. 

In  the  contract  of  May  8,  1908,  the  parties  agree 
by  Article  1  to  a  division  of  the  waters  of  Ahtanum 
Creek  and  its  tributaries  on  the  basis  of  25  per  cent 
of  the  natural  flow  of  the  creek  to  the  Indian  lands 
and  75  per  cent  of  the  natural  flow  of  the  stream 
to  the  white  lands.  In  article  3  it  is  agreed  that 
the  waters  flowing  in  the  creek  shall  be  measured 
at  a  point  locally  known  as  the  Narrows  which  is 
on  the  creek  below  the  confluence  of  the  north  fork 
and  the  south  fork  of  Ahtanum  Creek.  It  is  pro- 
vided that  to  the  amount  thus  ascertained  at  the 
point  of  measurement  shall  be  added  the  amounts 
of  water  diverted  from  said  Ahtanum  Creek  includ- 
ing its  north  and  south  forks  above  the  point  of 
measurement,  the  total  thus  obtained  to  be  divided 
in  the  percentages  set  forth  in  Article  1.  It  is  evi- 
dent that  the  division  of  water  at  the  point  of 
measurement  was  intended  to  take  into  considera- 
tion the  total  flow  of  the  stream  at  the  point  of 
measurement  including  the  diversions  above  that 
point. 

It  was  not  intended  by  my  opinion  of  May  24, 
1930  [unreported],  to  decide  what  should  be  done 
about  the  appropriations  on  the  south  fork  of  the 
creek,  but  to  say  that  they  need  not  be  considered  in 
determining  the  other  questions  decided. 

Turning  our  attention  now  to  the  answer  of  the 
second  question,  which  involves  also  an  interpre- 
tation of  the  contract  of  May  9,  1908,  the  contract 
seems  to  contemplate  the  measurement  of  the  water 
during  a  time  when  a  division  must  be  made  be- 
tween the  various  appropriators  on  the  stream.  It 
is  certain  that  it  did  not  attempt  to  divide  the 
waters  or  provide  for  their  measurement  and  divi- 
sion outside  of  the  irrigation  season.  There  is  no 
intimation  that  the  parties  contemplated  the  stor- 
age of  water  or  use  of  water  from  storage  and  the 
distribution  of  the  same  to  the  lands  of  either 
party  to  the  agreement.  The  term  low  water  flow 
is  intended  to  describe  the  period  when  it  becomes 
necessary  to  measure  and  divide  the  waters  between 
the  appropriators.  From  the  beginning  of  the  irri- 
gation season  up  to  the  time  that  the  waters  must 
be  divided,  there  is  sufficient  water  in  the  stream 
to  supply  all  lands  and  permit  water  to  go  to  waste 
below  the  diversions.  At  that  time  of  year  the  con- 
tracting parties  were  not  interested  in  a  division 
of  the  waters.  Therefore,  they  provided  for  the  ap- 


pointment of  a  water  commissioner  and  the  begin- 
ning of  the  division  of  the  waters  by  him  when 
the  flow  of  the  stream  fell  to  a  point  where  it  was 
impracticable  for  all  of  the  appropriators  to  se- 
cure all  of  the  water  they  could  divert,  or  that  was 
required  for  their  lands.  The  date  when  the  divi- 
sion of  water  became  necessary  is  variable  with 
each  year.  The  contract  fixed  the  time  for  the  ap- 
pointment of  the  ditchmaster  "on  or  before  the 
15th  of  June  of  each  and  every  year."  As  stated 
in  my  previous  opinion,  this  could  not  be  construed 
to  mean  June  15  of  each  year  because  the  parties 
used  the  words  on  or  before  which,  properly  con- 
strued, makes  it  possible  to  appoint  the  ditch- 
master  before  June  15,  if  desirable.  It  is  evident 
that  the  parties  did  not  intend  by  the  contract  to 
provide  for  a  division  of  the  waters  until  the 
ditchmaster  was  appointed  but  when  his  appoint- 
ment was  made  he  was  supposed  to  begin  the  divi- 
sion of  the  water  between  the  parties  to  the  con- 
tract. This  may  appear  as  an  amendment  of  the 
opinion  rendered  by  me  May  24,  1930,  wherein  it 
was  stated  that  the  division  "is  without  limitation 
as  to  the  season  of  the  year."  This  referred  only 
to  the  time  of  the  appointment  of  the  watermaster. 
It  is  my  conclusion  that  the  contract  plainly  shows 
that  the  parties  were  considering  the  waters  in  the 
stream  during  the  irrigation  season  and  they  be- 
lieved that  there  was  no  necessity  for  a  division  of 
the  water  during  the  early  part  of  the  irrigation 
season  but  that  at  some  time  during  the  summer 
the  stream  would  fall  to  a  point  where  there  would 
be  a  shortage  for  some  of  the  water  users,  at  which 
time  a  watermaster  would  be  appointed  by  agree- 
ment of  the  parties.  By  the  appointment  they 
agreed  upon  the  man  who  should  make  the  division 
of  the  water  and  also  the  time  when  a  division  was 
necessary. 

In  question  No.  3  we  are  presented  with  greater 
difficulties  as  it  involves  the  treaty  rights  of  the 
Indians  and  also  the  right  of  the  Secretary  of  the 
Interior  to  make  a  contract  for  and  on  behalf  of 
the  Indians  which  would  limit  their  rights  to  the 
diversion  of  the  waters  of  Ahtanum  Creek  which 
is  the  northerly  boundary  of  the  reservation.  From 
the  portion  of  the  treaty  previously  quoted,  it  is 
shown  that  the  boundary  is  fixed  as  commencing 
on  the  Yakima  River,  thence  proceeding  westerly 
along  said  Ahtanum  River  to  the  forks.  These 
words  give  little  information  as  to  whether  the 
boundary  line  was  the  thread  of  the  stream  or 
whether  it  would  be  on  the  north  or  the  south 
bank  of  the  stream.  The  land  on  the  north  bank 
of  Ahtanum  Creek  and  west  of  the  Yakima  River 
was  surveyed  July  14,  1864.  This  survey  was  by 
meander  lines  along  the  north  bank  of  the  creek. 
The  survey  of  lands  on  the  south  bank  of  the 
stream  lying  west  of  the  Yakima  River,  which  is 
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on  the  present  Indian  Reservation,  was  made  Feb- 
ruary 7,  1893.  This  line  was  also  meandered.  There 
was  no  attempt  to  establish  a  line  in  the  bed  of  the 
stream.  It  might  be  asserted  that  the  meander  line 
on  the  south  bank  was  all  that  represented  the 
boundary  of  the  Indian  reservation  because  that 
would  be  land  within  the  limits  of  the  area  de- 
scribed in  section  2  of  the  treaty  of  1855.  The 
Supreme  Court  of  the  United  States  in  the  case  of 
Oklahoma  v.  Texas  (256  U.S.  70,  90)  ,  would  not 
give  such  a  narrow  interpretation  to  the  words 
used.  Further,  the  Supreme  Court  decisions  lead 
to  the  conclusion  that  where  a  stream  marks  the 
boundary  between  sovereignties,  the  thread  of  the 
stream  is  the  line  which  represents  the  division  of 
authority. 

The  records  in  the  Indian  Office  indicate  that  a 
dispute  arose  in  1907  relative  to  the  division  and 
use  of  waters  from  Ahtanum  Creek  and  that  ar- 
rangements were  made  that  year  looking  to  the 
institution  of  a  suit  to  determine  the  rights  of  the 
parties.  After  negotiations  had  been  carried  on 
for  some  time  the  contract  of  May  9,  1908,  was 
evolved  which  divided  the  waters  as  above  ex- 
plained. At  that  time  the  case  of  Winters  v.  United 
States,  supra,  was  pending  in  the  courts  and  after 
the  decision  was  rendered  by  the  Supreme  Court 
of  the  United  States  it  was  contended  that  the 
Secretary  of  the  Interior  had  by  such  contract  de- 
prived the  Indians  on  the  reservation  of  some  of 
their  rights  by  entering  into  the  agreement  of  May 
9,  1908. 

In  the  case  of  Winters  v.  United  States  the  con- 
ditions are  in  my  opinion  different  than  those 
presented  by  the  conditions  existing  at  the  time 
the  treaty  was  made  in  1855  with  the  Yakima 
Indians.  In  the  Winters  case  the  Court  was  con- 
sidering a  treaty  made  May  1,  1888  (25  Stat.  113) . 
It  described  the  boundary  of  the  reservation  as 
(p.  124)- 

beginning  at  a  point  in  the  middle  of  the  main 
channel  of  Milk  River  opposite  the  mouth  of 
Snake  Creek;  thence  due  south  to  a  point 
*  *  *  thence  due  east  *  *  *  thence  follow- 
ing the  southern  crest  of  said  mountains  *  *  * 
thence  in  a  northerly  direction  to  a  point  in  the 
middle  of  the  main  channel  of  Milk  River  op- 
posite the  mouth  of  Peoples  Creek;  thence  up 
Milk  River  in  the  middle  of  the  main  channel 
thereof,  to  the  place  of  beginning. 

The  decision  of  the  Circuit  Court  of  Appeals  in 
Winters  v.  United  States  is  found  in  143  Fed.  740, 
and  this  is  referred  to  because  it  gives  an  extended 
history  of  the  situation.  The  court  said    (p.  745)  — 


Now  we  have  the  basis  from  which  to  deter- 
mine whether  or  not  the  Indians  were,  by  the 
terms  of  the  treaty,  given  any  right  on  the  re- 
serve which  they  accepted  to  the  flowing 
waters  of  Milk  River  from  which  to  irrigate 
their  lands  so  as  to  enable  them  to  cultivate 
the  soil  on  the  lands  of  the  government  set 
apart  to  them  for  the  purposes  mentioned  in 
the  treaty.  *   *   * 

*  *  *  Why  was  the  northern  boundary  of 
the  reservation  located  "in  the  middle  of  Milk 
River"  unless  it  was  for  the  purpose  of  re- 
serving the  right  to  the  Indians  to  the  use  of 
said  water  for  irrigation  as  well  as  for  other 
purposes? 

At  the  time  the  treaty  was  made  in  1888  irriga- 
tion had  been  practiced  in  Montana,  where  this 
reservation  was  located,  for  twenty  or  thirty  years. 
At  the  time  the  treaty  was  made  with  the  Yakima 
Indians  in  1855  irrigation  was  practically  unknown 
in  the  United  States  except  for  some  areas  irri- 
gated by  the  Mormons  in  Utah  beginning  in  1847 
and  for  some  irrigation  in  California.  There  was 
evidently  no  intention  of  the  parties  to  the  treaty 
of  1855  to  consider  the  question  of  the  use  or  di- 
vision of  title  to  the  waters  of  Ahtanum  Creek. 

Assuming  that  the  treaty  did  not  decide  the  rights 
to  the  waters  of  Ahtanum  Creek  but  that  the 
people  living  along  the  stream  might  appropriate 
and  use  the  waters,  we  find  that  a  dispute  arose 
and  in  1907  it  was  agreed  that  the  water  should 
be  divided  on  the  basis  of  25  per  cent  to  the  lands 
on  the  south  side  of  the  stream  and  75  per  cent 
to  the  lands  on  the  north  side  of  the  stream  when 
it  became  necessary  to  divide  the  waters.  It  is  as- 
serted in  the  record  in  the  Indian  Office  that  this 
division  was  based  upon  the  determination  that 
at  that  time  4500  acres  were  irrigated  by  whites  on 
the  north  side  of  the  stream  and  1500  acres  on  the 
south  side  of  the  stream.  In  other  words,  it  was  a 
division  of  the  waters  based  upon  beneficial  use  at 
the  time  the  agreement  was  made.  With  these  facts 
in  view,  does  the  Secretary  of  the  Interior  have 
authority  to  make  a  contract  which  would  limit 
the  use  of  water  to  the  Indian  lands  on  the  reserva- 
tion? Water  used  for  irrigation  purposes  is  an 
appurtenance  to  the  land  on  which  it  is  used.  In 
this  respect  it  can  be  considered  real  estate  and 
the  rules  of  law  regarding  real  property  should  be 
applied  in  determining  the  rights  of  the  parties. 
To  dispose  of  some  of  the  water  in  the  boundary 
stream  of  the  reservation  by  sale  or  otherwise  in- 
volves the  right  of  the  Secretary  of  the  Interior  to 
dispose  of  the  property  of  the  Indians  of  a  reser- 
vation. 

By  the  act  of  Congress  approved  July  9,  1832  (4 
Stat.   564) ,    there  is  a  provision    for   the   appoint- 
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ment  of  a  Commissioner  of  Indian  Affairs  who 
shall  have  the  direction  and  management  of  all 
Indian  affairs  and  of  all  matters  arising  out  of 
Indian  relations,  and  by  section  5  of  the  act  ap- 
proved March  3,  1849  (9  Stat.  395),  it  is  provided 
that  the  Secretary  of  the  Interior  shall  exercise  the 
supervisory  and  appellate  powers  now  exercised  by 
the  Secretary  of  the  War  Department  in  relation 
to  all  of  the  acts  of  the  Commissioner  of  Indian 
Affairs. 

The  authority  of  the  Secretary  of  the  Interior 
attempted  to  be  exercised  in  this  instance  has 
reference  to  a  treaty  between  the  United  States 
and  an  Indian  tribe,  and  there  is  considerable 
doubt  in  my  mind  whether  he  has  authority  to 
divest  the  tribe  of  any  of  the  rights  in  real  property 
held  by  the  Indians.  It  has  been  held  by  me  in  two 
opinions  that  the  contract  of  May  9,  1908,  should 
not  be  abrogated  by  the  United  States  because  it 
has  been  in  force  for  more  than  twenty  years  and 
valuable  rights  have  been  acquired  by  acting  upon 
the  terms  of  the  agreement.  This  is  evidenced  by 
the  decree  by  Judge  Nicholson  in  the  Superior 
Court  of  the  State  of  Washington  in  and  for 
Yakima  County  May  7,  1925,  wherein  he  adjudi- 
cated and  determined  the  water  rights  of  the  land- 
owners on  the  north  bank  of  Ahtanum  Creek  and 
settled  the  priority  rights  of  such  landowners.  The 
rights  of  the  Indians  and  of  the  whites  have  been 
established  and  grown  for  over  twenty  years  on 
the  basis  of  the  agreement  of  May  9,  1908,  and  it 
is  my  opinion  that  the  rights  should  not  be  dis- 
turbed by  an  abrogation  of  the  agreement  on  the 
theory  that  the  Secretary  of  the  Interior  did  not 
have  authority  to  make  the  agreement  for  the 
Indians. 

Approved: 

Jos.  M.  Dixon,  First  Assistant  Secretary. 


Fort  Ham,  Irrigation  Project— Damages 

July  10, 1931. 
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M-26489 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  submitted  to  me  for  opinion  questions 
propounded  by  the  Commissioner  of  Indian  Affairs 
in  his  letter  of  June  24,  1931,  to  you.  The  questions 
are  stated  as  follows: 

1.    Whether  or  not  the  act  of  February  20,  1929 
(45  Stat.  1252) ,  is  applicable  to  the  Fort  Hall 


Indian  Reservation  project,  Idaho,  in  view 
of  sections  2  and  10  of  the  act  of  Congress  of 
February  4,  1931  (Public  No.  607,  71st  Con- 
gress) ,  authorizing  the  construction  of  the 
Michaud  division  of  the  Fort  Hall  Indian 
Reservation  project? 

2.  Whether  or  not  under  the  provisions  of  the 
act  of  Congress  of  February  20,  1929  (45  Stat. 
1252)  ,  the  conditions  under  which  these 
damages  resulted  are  such  as  to  create  a  legal 
liability  on  the  part  of  the  irrigation  project. 

3.  Does  the  act  of  February  20,  1929,  supra,  make 
the  Secretary  of  the  Interior  or  other  Gov- 
ernment officials  insurers  of  the  water  users 
of  the  Indian  irrigation  project  so  that  pay- 
ment for  damages,  even  though  they  come 
under  the  class  damnus  absque  injuria,  is  obli- 
gatory on  the  Secretary  of  the  Interior  if  satis- 
factory agreements  have  been  reached  as  to 
the  amount  of  damages  sustained? 

The  first  question  propounded  has  no  relation 
to  the  second  and  third  questions  except  that  they 
all  involve  the  authority  given  the  Secretary  of  the 
Interior  to  settle  damage  claims  by  agreement. 

The  act  of  Congress  authorizing  the  construc- 
tion of  the  Michaud  division  of  the  Fort  Hall 
Indian  project  provides  in  section  2  as  follows: 

The  Michaud  division  shall  bear  its  equi- 
table share  of  the  cost  of  the  present  existing 
works  and  for  the  development  of  that  part 
of  the  water  supply  that  will  be  used  on  the 
lands  of  the  Michaud  division.  Of  the  cost  of 
the  existing  system  $362,500  is  hereby  allo- 
cated to  the  Michaud  division,  as  provided  in 
section  3  thereof  in  consideration  of  the  share 
of  the  developed  water  supply  hereby  allocated 
to  that  division  and  of  its  share  of  the  existing 
works.  The  said  .$362,500  is  hereby  authorized 
to  be  used  in  completing  the  distributary  sys- 
tem of  the  Fort  Hall  and  Gibson  divisions,  in- 
cluding the  rebuilding  of  the  Tyhee  siphon; 
the  completion  of  storage  facilities,  and  the  en- 
largement and  straightening  of  the  Blackfoot 
River  Channel,  and  including  payment  of  dam- 
ages for  the  benefit  of  the  entire  irrigation 
project. 

Prior  to  the  enactment  of  this  law  the  Fort  Hall 
Indian  irrigation  project  had  been  under  con- 
struction for  a  number  of  years  and  there  had  been 
developed  a  large  storage  dam  on  the  Blackfoot 
River  capable  of  storing  410,000  acre-feet  of  water 
to  be  used  on  land  25  to  50  miles  west  of  the  res- 
ervoir on  the  Snake  River  in  Idaho.  The  stored 
water  on  its  way  to  the  irrigated  land  passes  down 
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the  channel  of  the  Blackfoot  River  for  a  distance 
of  perhaps  40  miles.  The  stream  bed  is  tortuous  and 
in  the  irrigation  of  lands  in  the  Fort  Hall  and  Gib- 
son units,  comprising  some  70,000  acres,  it  was  dis- 
covered that  lands  adjacent  to  the  Blackfoot  River 
were  flooded  on  certain  occasions  and  damage  was 
done  to  the  property.  The  stored  water  required 
for  the  Fort  Hall  and  Gibson  units  and  also  on  the 
Michaud  division  must  traverse  the  same  course 
down  the  Blackfoot  River  to  the  irrigable  lands. 

With  this  information  at  hand  the  legislation  set 
forth  in  the  act  of  Congress  approved  February  4, 
1931,  supra,  provided  for  payment  of  damages  due 
to  the  enlargement  and  straightening  of  the  Black- 
foot River  Channel  for  the  benefit  of  the  entire 
irrigation  project. 

The  damages  referred  to  in  this  act  are  damages 
incident  to  the  construction  of  irrigation  works. 
The  payment  is  for  a  purpose  similar  to  that  made 
in  the  purchase  or  condemnation  of  land  required 
for  flowage  purposes  or  for  canal  right  of  way.  It 
becomes  a  part  of  the  construction  cost  of  the 
project  works. 

It  is  my  conclusion  that  the  Michaud  Act  does 
not  supersede  the  act  of  February  20,  1929,  supra, 
except  that  payment  of  specific  damages  enumerated 
in  the  Michaud  Act  must  be  made  from  the  ap- 
propriation made  pursuant  to  the  authorization  of 
such  act. 

Turning  our  attention  to  questions  Nos.  2  and 
3,  it  may  be  stated  that  these  questions  are  hypo- 
thetical. A  reading  of  the  files  and  records,  how- 
ever, discloses  that  the  questions  are  based  upon 
11  claims  which  arose  in  1929  due  to  operation  and 
maintenance  of  the  Wapato  project,  Washington. 
Instead  of  expounding  the  law  in  reply  to  the  ques- 
tions submitted,  I  shall  content  myself  by  showing 
what  action  should  be  taken  upon  the  claims  that 
have  been  submitted  by  the  field  office  of  the 
Wapato  project  to  the  Commissioner  of  Indian 
Affairs. 

The  claims  may  be  listed  as  follows: 

Amount  claimed     Contracted 


Henry    Benzel    |    150.00  $      50  00 

H.  B.  Miller  479.00  259.00 

Jasper  McDonald  500.00  225.00 

J.  Faucher 100.00  100.00 

A.  Z.  Moore 408.00  210.50 

F.D.Wirt 25.00  25.00 

Lome  and  Ralph  Campbell  ...  968.00  402.50 

W.  C.   Kennedy    348.00  16200 

J.  L.   Meikle   2,347.60  500.00 

Thomas  B.  Tourney   

Congdon  Orchards   (Farmer)    __  241.00  176.00 

Total    2,162.50 

The  first  seven  claims  are  due  to  damages  result- 
ing from  a  break  in  the  Wapato  Canal  on  April 


26,  1929,  alleged  to  be  due  to  burrowing  animals. 
The  next  two  claims  arise  from  a  break  in  Lateral 
No.  3  on  June  30,  1929,  which  choked  a  pipe  drain, 
causing  the  water  to  back  up  and  flood  certain 
crops  belonging  to  the  claimants.  The  next  claim 
is  for  damages  to  trees  on  a  right  of  way  taken 
by  the  United  States  which  was  reserved  under  the 
act  of  August  30,  1890  (26  Stat.  371) ,  and  the  last 
claim  arises  from  the  destruction  of  bees,  beehives, 
and  other  equipment  caused  by  a  fire  which  escaped 
from  maintenance  men  while  they  were  burning 
weeds  on  the  canal  banks.  All  of  these  claims,  ex- 
cept the  one  for  the  destruction  of  trees  upon  the 
canal  right  of  way,  must  be  considered  in  connec- 
tion with  the  act  of  February  20,  1929  (45  Stat. 
1252)  ,  which  is  quoted  in  full: 

That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby  authorized  to  pay  out  of  the  funds 
available  for  the  Indian  irrigation  projects  for 
damages  caused  to  owners  of  lands  or  other 
private  property  of  any  kind  by  reason  of  the 
operations  of  the  United  States,  its  officers  or 
employees,  in  the  survey,  construction,  opera- 
tion, or  maintenance  of  irrigation  works  of  such 
projects  and  which  may  be  compromised  by 
agreement  between  the  claimant  and  the  Sec- 
retary of  the  Interior,  or  such  officers  as  he 
may  designate:  Provided,  That  the  total  of 
any  such  claims  authorized  to  be  settled  as 
herein  contemplated  shall  not  exceed  5  per 
centum  of  the  funds  available  for  the  project 
under  which  such  claims  arise  during  any  one 
fiscal  year. 

This  act  is  the  counterpart  of  similar  provisions 
carried  in  Interior  Department  bill  since  1915  for 
payment  of  damages  due  to  survey,  construction, 
operation  and  maintenance  under  the  act  of  June 
17,  1902  (32  Stat.  388). 

On  the  recommendation  of  the  Bureau  of  Recla- 
mation the  Department  has  issued  regulations  cov- 
ering the  determination  of  facts  and  decision  upon 
payment  of  claims  arising  under  these  laws  which 
authorize  the  Secretary  of  the  Interior  to  pay  dam- 
ages providing  he  can  agree  with  the  claimant  as 
to  the  amount  of  damages  which  shall  be  paid. 

Injuries  upon  which  such  claims  are  based  may 
be  due  to  (a)  actual  negligence  of  Government 
employees  or  to  (b)  unavoidable  causes  in  which 
the  element  of  negligence  does  not  appear.  A  gen- 
eral rule  of  law  is  that,  without  the  consent  given 
in  some  act  of  Congress,  the  Government  is  not 
liable  to  be  sued  for  the  torts,  misconduct,  mis- 
feasance, or  laches  of  its  officers  or  employees. 
Bigby  v.  United  States  (188  U.S.  400)  .  Another 
general  rule  of  law  is  that  the  Government  is  liable 
for  property  taken  or  injured  by  its  employees  for 
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public  use.  United  States  v.  Lynah  (180  U.S.  445)  ; 
Bothwell  v.  United  States  (254  U.S.  231) . 

In  addition  to  the  two  acts  above  referred  to 
there  is  a  provision  of  law  authorizing  the  adjust- 
ment of  claims  involving  negligence  of  not  exceed- 
ing $1,000.  Act  approved  December  28,  1922  (42 
Stat.  1066).  These  acts  relate  exclusively  to  dam- 
ages to  property  and  do  not  cover  damages  to  per- 
sons. 

The  degree  of  care  and  watchfulness  exercised  by 
employees  of  the  United  States  should  be  such  that 
it  may  not  be  said  in  any  case  that  negligence 
existed  to  such  an  extent  that  an  individual  would 
have  been  liable  under  like  circumstances.  The 
courts  have  held  generally  that  a  private  irrigator 
is  liable  for  damages  due  to  negligence  or  unskill- 
fulness  in  the  construction  or  in  the  operation  and 
maintenance  of  his  irrigation  works.  He  must  keep 
the  works  in  good  repair  and  is  liable  for  all  dam- 
ages caused  by  failure  to  do  so.  He  is  not  an  insurer 
against  damage  without  reference  to  the  question 
of  negligence,  but  is  liable  only  when  negligent. 
He  must  prepare  to  meet  only  such  emergencies  as 
may  reasonably  be  expected  to  arise  in  the  course 
of  nature.  He  is  not  required  to  prepare  for 
storms  of  such  unusual  violence  as  to  surprise 
cautious  and  reasonable  men.  If  in  the  actual 
operation  of  a  canal  sudden  and  unexpected  dam- 
age results  by  reason  of  some  hidden  defects  which 
could  not  reasonably  have  been  foreseen,  he  would 
not  be  liable.  Sutliff  v.  Siveetwater  Water  Co.  (182 
Cal.  34;  186  Pac.  766).  After  discovery  of  the  de- 
fect, however,  and  after  reasonable  opportunity  to 
correct  it,  if  he  continue  to  use  the  canal  system 
his  liability  for  subsequent  damages  would  be  the 
same  as  if  he  had  known  of  the  defect  at  the  time 
of  construction.  Torney  v.  Anderson-Cottonwood 
Irrigation  District  (200  Pac.  814)  ;  Howell  v.  Big 
Horn  Basin  Colonization  Co.  (81  Pac.  785— Wyo)  ; 
Watts  v.  Billings  Bench  Water  Association  (253 
Pac.  260-Mont.) . 

The  field  officers  in  charge  of  the  Wapato  project 
have  secured  the  benefit  of  well  prepared  briefs 
of  the  irrigation  district  attorney. 

The  only  facts  submitted  in  the  case  are  those 
accumulated  by  the  employees  of  the  Government. 
Two  years  have  elapsed  since  these  claims  arose. 
It  is  possible  that  a  jury  would  decide  that  the 
claimants  for  damages  due  to  breaks  in  the  canals 
and  to  the  escaping  fire  were  entitled  to  recover.  A 
judge  would  probably  submit  the  matter  to  a  jury. 

A  history  of  this  legislation,  authorizing  settle- 
ment of  damages  by  contract  is  well  within  my 
personal  knowledge.  Congress  was  asked  to  pass  the 
legislation  in  1915  in  order  that  small  claims  could 
be  adjusted.  Experience  had  shown  that  in  the  or- 
dinary operation  and  maintenance  of  an  irrigation 
project  injury  would  result  to  the  property  of  farm- 


ers on  the  project  due  to  unforeseen  cause  or  to 
carelessness  and  negligence  on  the  part  of  laborers 
and  subordinate  employees.  Until  the  enactment 
of  the  first  legislation  in  1915  there  was  no  author- 
ity vested  in  the  Secretary  of  the  Interior  to  con- 
sider or  pay  any  claim  which  sounded  in  tort.  All 
of  the  claims  outlined  fall  in  that  class. 

A  very  strict  construction  of  the  law  might 
permit  the  Secretary  to  refvise  to  approve  the  pay- 
ment of  any  of  the  claims  submitted.  There  is  evi- 
dence that  the  section  of  the  Wapato  Canal  where 
the  break  occurred  is  subject  to  damage  by  burrow- 
ing animals.  The  records  also  indicate  that  great 
care  had  been  exercised  by  men  on  the  project  to 
overcome  the  natural  conditions  which  made 
carrying  of  water  in  the  canal  a  dangerous  opera- 
tion. That  their  efforts  have  been  reasonably  suc- 
cessful is  evidenced  by  the  fact  that  the  only 
claims  which  have  been  considered  for  payment 
are  those  arising  in  a  space  of  four  days  in  1929. 

The  claim  for  the  destruction  of  bees  and  bee- 
hives indicates  that  the  maintenance  men  were 
engaged  in  their  lawful  operations  of  burning  the 
weeds  on  the  canal  banks.  It  has  been  found  that 
this  is  the  most  efficient  method  of  destroying  the 
weeds  and  maintaining  the  ditches  so  that  they 
will  carry  the  quantity  of  water  for  which  they 
were  designed.  Reasonably  prudent  men  in  carry- 
ing on  this  work  might  expect  that  a  sudden  change 
of  wind  would  occur,  but  this  is  a  necessary  risk 
incident  to  the  work.  The  sudden  change  of  wind 
is  an  act  of  God,  and  if  the  men  were  proceeding 
with  due  care  in  the  handling  of  the  fire  and  the 
wind  changed  and  the  fire  escaped,  the  damages 
could  be  liquidated  by  agreement  between  the 
Secretary  of  the  Interior  and  the  claimant. 

The  actual  settlement  of  the  claims  and  the  ap- 
proval of  the  vouchers  are  administrative  acts.  How- 
ever, in  my  opinion  the  authority  granted  to  the 
Secretary  of  the  Interior  by  the  act  of  February  20, 
1929,  supra,  is  sufficient  to  permit  the  payment  of 
the  10  claims  submitted. 

Turning  my  attention  now  to  the  payment  for 
damages  to  trees  destroyed  on  a  right  of  way  re- 
served under  the  act  of  August  30,  1890,  supra, 
it  can  be  stated  that  the  reservation  provided  by 
this  act  is  sufficient,  if  strictly  construed,  to  pre- 
vent the  recovery  of  any  sum  of  money  for  im- 
provements upon  the  right  of  way  required  for  the 
construction  of  the  irrigation  works. 

It  has  not  been  the  policy  of  the  Department  to 
adhere  strictly  to  the  legal  possibilities,  and  it  has 
decided  in  an  opinion  of  April  24,  1919  (47  L.D. 
158) ,  that  the  landowner  may  be  compensated  for 
the  actual  value  of  his  improvements  on  the  right 
of  way,  but  no  allowance  can  be  made  for  the  re- 
sulting damages  to  the  land.  In  this  case  the  canal 
right  of  way  cut  the  small   farm  into  two  nearly 
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equal  parts  and  made  it  much  more  expensive 
and  difficult  to  irrigate.  Payment  was  authorized 
for  the  crops  growing  on  the  right  of  way  and  re- 
jected as  to  claim  for  resultant  damage  to  the  land. 
When  the  United  States  utilizes  a  right  of  way 
reserved  under  the  act  of  August  30,  1890,  supra, 
it  may  pay  for  the  value  of  the  crops  and  the  im- 
provements on  the  land  taken. 

E.  C.  Finney, 

Solicitor. 
Approved:   July   10,    1931. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 


Distribution   of  Royalties— Deceased  Creek 

53  I.D.  412 

M-26583  July  20,  1931. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  upon  a  question 
arising  out  of  the  distribution  of  some  $55,600 
representing  royalties  on  oil  and  gas  produced  from 
the  homestead  allotment  of  Mable  Walker,  de- 
ceased one-half  blood  Creek  allottee,  described 
as  the  SEV4  SE!/2  Sec.29,  T.  8  N.,  R.  8  E.,  in  Okla- 
homa. 

Mable  Walker,  the  allottee,  died  intestate  May 

7,  1921,  leaving  a  husband,  Jeff  Walker,  and  three 

children,   Johnson  Walker,   an  adult,   and  Turner 

|  and  Mose  Walker,  both  minors,  born  subsequent 

to   March   4,    1906.   Under   the   applicable   law   of 

(descent,  the  husband  took  one-third  and  each  of 
the  children  two-ninths  in  the  homestead  allotment 
of  the  decedent  subject  to  the  estate  especially  given 
to  the  two  children  born  since  March  4,  1906,  by 
the  second  proviso  to  section  9  of  the  act  of  May 
27,  1908    (35  Stat.  312). 

March  23,  1923,  Johnson  Walker,  one  of  the 
heirs,  enrolled  as  a  one-quarter  blood  Creek,  ex- 
ecuted a  deed  conveying  to  John  W.  Willmott  and 
B.  D.  Lack  his  interest  in  the  oil,  gas  and  other 
minerals  underlying  this  homestead  allotment.  The 
deed  was  duly  delivered  to  the  grantees  and  by 
them  presented  to  the  Secretary  of  the  Interior  and 
approved  by  him  on  April  2,  1924  (subject  to  the 
special  estate  in  the  homestead  of  minors  born 
since  March  4,  1906,  under  the  proviso  to  section 
9  of  the  act  of  May  27,  1908  (35  Stat.  312).  Cer- 
tain information  presented  to  the  Department  by 
the  superintendent  for  the  Five  Civilized  Tribes 
after  the  execution,  delivery  and  approval  of  the 


deed  to  Willmott  and  Lack  tended  to  show  that  the 
consideration  of  $500  was  inadequate  and  that  the 
deed  was  obtained  under  circumstances  of  a  ques- 
tionable nature.  Demand  for  reconveyance  was  ac- 
cordingly made  upon  the  grantees  and  upon  their 
failure  so  to  do,  suit  was  instituted  by  the  United 
States  in  the  District  Court  for  the  Eastern  District 
of  Oklahoma  to  cancel  the  deed.  The  trial  court 
handed  down  a  decree  cancelling  the  deed  but  this 
decree  was  reversed  by  the  Circuit  Court  of  Ap- 
peals, 8th  Circuit,  that  court  holding  that  the  deed 
having  been  taken  by  the  grantees  and  approved 
by  the  Secretary  of  the  Interior  in  subordination 
to  the  rights  of  the  minors  born  after  March  4, 
1906,  was  valid.  (See  Willmott  v.  United  States, 
27  Fed.  2d.  277.)  No  appeal  was  taken,  the  de- 
cision has  become  final,  and  the  validity  of  the 
deed  is  not  now  open  to  question. 

At  the  time  of  the  death  of  the  allottee,  Mable 
Walker,  there  was  an  outstanding  oil  and  gas 
lease  upon  the  land  given  by  the  allottee  with  the 
approval  of  the  Secretary  of  the  Interior  in  1919. 
This  lease  was  later  surrendered  and  a  new  or 
substitute  lease  taken  with  the  Secretary's  approval, 
in  the  execution  of  which  all  the  parties  in  interest 
joined.  Production  of  minerals  from  the  land  under 
this  lease  began  in  the  fall  of  1923,  and  royalties 
thereon  in  the  amount  aforesaid  have  been  col- 
lected and  are  now  held  by  the  Superintendent 
for  the  Five  Civilized  Tribes.  The  estate  especially 
given  to  the  minors  born  since  March  4,  1906,  by 
the  second  proviso  to  section  9  of  the  act  of  May 
27,  1908,  supra,  terminated  under  the  provisions 
of  that  enactment  on  April  26,  1931,  and  the 
grantees  of  Johnson  Walker  have  accordingly  made 
demand  upon  the  superintendent  for  the  payment 
to  them  of  the  share  of  such  royalties  which  their 
grantor,  the  said  Johnson  Walker,  would  have 
been  entitled  to  in  the  absence  of  a  conveyance. 

Under  these  circumstances  the  question  upon 
which  I  am  asked  to  rule  is  whether  the  deed  re- 
ferred to  became  effective  upon  the  date  of  its 
execution,  March  23,  1923,  or  upon  the  date  of  its 
approval  by  the  Secretary  of  the  Interior,  April 
2,  1924,  or  upon  April  26,  1931,  the  date  of  ter- 
mination of  the  special  estate  of  the  minors  born 
after  March  4,  1906. 

It  is  apparent,  I  think,  without  argument  that 
the  date  upon  which  the  Secretary  gave  his  ap- 
proval to  the  deed  in  controversy  can  not  be  re- 
garded as  the  effective  date  of  the  deed.  Under  the 
rule  laid  down  by  the  Supreme  Court  of  the  United 
States  in  Pickering  v.  Lomax  (145  U.S.  310)  ,  the 
approval  of  the  Secretary  related  back  and  took 
effect  as  of  the  time  of  the  execution  and  delivery 
of  the  deed,  no  rights  of  third  parties  having  in- 
tervened in  the  meantime.  See  also  Lomax  v.  Picker- 
ing   (173  U.S.  26)  ;  Anchor  Oil  Co.  v.  Gray    (257 
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Fed.  277,  affirmed  256  U.S.  519) .  This  view  is  forti- 
fied in  the  instant  case  by  the  provisions  of  the 
deed  itself  which  in  express  terms  declares  that  it 
shall  convey  not  only  the  grantors'  interest  in  the 
oil,  gas  and  other  minerals  underlying  the  land  but 
also  "all  interest  in  all  my  right,  title  and  estate 
under  and  by  virtue  of  any  oil  and  gas  mining 
lease,  or  other  mineral  leases,  now  or  hereafter 
existing  upon  said  premises,  or  any  part  thereof, 
including  all  rents  and  royalties  accrued."  All  of 
the  royalties  now  in  the  hands  of  the  superintend- 
ent for  the  Five  Civilized  Tribes  have  accrued  since 
the  execution  and  delivery  of  the  deed  and  the 
intention  of  the  grantor  as  clearly  expressed  in  the 
deed  is  that  his  interest  therein  should  pass  by  the 
conveyance. 

The  Commissioner  of  Indian  Affairs  suggests, 
however,  that  the  deed  should  be  regarded  as  hav- 
ing no  effect  until  the  expiration  of  the  special 
estate  of  the  minors  on  April  26,  1931,  urging  in 
support  of  that  position  that  to  give  effect  to  the  in- 
strument prior  to  that  time  is  to  permit  the  heir  lo 
bargain  away  his  right  to  receive  royalties  under 
an  existing  lease,  which  he  states  is  contrary  to  the 
views  expressed  by  the  Circuit  Court  of  Appeals, 
8th  Circuit,  in  United  States  v.  Hinkle  (261  Fed. 
518).  The  Commissioner  further  suggests  that  the 
deed  might  be  construed  as  an  executory  contract 
to  assign  or  a  covenant  to  convey  a  remainder  in 
expectancy  contineent  as  to  future  use  and  enjoy- 
ment upon  termination  of  the  special  estate  of 
minors  born  since  March  4,  1906.  This  latter  sug- 
gestion of  the  Commissioner  appears  to  be  predi- 
cated largely  upon  the  theory  that  the  heir,  John- 
son Walker,  inherited  no  present  interest  in  the 
land  under  consideration  which  he  could  convey 
prior  to  April  26,  1931,  with  or  without  the  ap- 
proval of  the  Secretary  of  the  Interior  and  it  may, 
therefore,  be  well  to  refer  briefly  to  the  relative 
rights  of  the  heirs  in  general  and  the  owners  of  the 
special  estate  under  the  second  proviso  to  section 
9  of  the  act  of  May  27,  1908,  supra,  which  reads: 

That  if  any  member  of  the  Five  Civilized 
Tribes  of  one-half  or  more  Indian  blood  shall 
die  leaving  issue  surviving,  born  since  March 
fourth,  nineteen  hundred  and  six,  the  home- 
stead of  such  deceased  allottee  shall  remain 
inalienable,  unless  restrictions  against  aliena- 
tion are  removed  therefrom  by  the  Secretary  of 
the  Interior  in  the  manner  provided  in  section 
one  hereof,  for  the  use  and  support  of  such 
issue,  during  their  life  or  lives,  until  April 
twenty-six,  nineteen  hundred  and  thirty-one; 
but  if  no  such  issue  survive,  then  such  allottee, 
if  an  adult,  may  dispose  of  his  homestead  by 
will  free  from  all  restrictions;  if  this  be  not 
done,  or  in  the  event  the  issue  hereinbefore 


provided  for  die  before  April  twenty-sixth, 
nineteen  hundred  and  thirty-one,  the  land 
shall  then  descend  to  the  heirs,  according  to  the 
laws  of  descent  and  distribution  of  the  State  of 
Oklahoma,  free  from  all  restrictions. 

Fortunately  we  are  not  without  a  judicial  in- 
terpretation of  the  foregoing  statute  by  our  highest 
court.  In  Parker  v.  Riley  (250  U.S.  66) ,  the  Su- 
preme Court  of  the  United  States  had  occasion  to 
consider  and  define  the  respective  rights  of  the 
heirs  in  general  and  the  owner  of  the  special  estate 
in  the  homestead  of  an  allottee  who  died  leavinq,  a 
child  born  since  March  4,  1906.  The  homestead 
was  under  lease  for  oil  and  gas  mining  purposes 
and  the  question  arose  as  to  whether  the  child  born 
after  March  4,  1906,  was  entitled  to  all  the  royalties 
accruing  during  her  life  but  not  beyond  April  26, 
1931,  or  if  not  to  the  royalties  to  the  income  or 
interest  therefrom  during  that  period.  The  court 
after  pointing  out  that  the  death  of  the  allottee  did 
not  remove  the  restrictions  from  the  homestead  and 
that  the  rights  of  the  heirs,  including  the  one  born 
after  March  4,  1906,  in  the  royalties  were  the  same 
as  in  the  homestead,  held  that  the  afterborn  child 
was  entitled  to  the  use  of  the  royalties  for  her  sup- 
port, that  is  to  say,  the  interest  or  income  that 
might  be  obtained  by  properly  investing  them  dur- 
ing the  period  to  April  26,  1931,  leaving  the  princi- 
pal like  the  homestead  to  go  to  the  heirs  in  general 
upon  termination  of  the  special  estate  of  the  after- 
born  heir.  In  so  holding,  however,  the  Supreme 
Court  pointed  out  very  clearly  that  the  fee  to  the 
homestead  descended  to  the  heirs  who  took  the 
same  subject  only  to  the  rights  of  the  afterborn 
heir  as  defined  therein.  This  was  also  recognized  in 
Willmott  v.  United  States,  supra,  and  the  interest 
of  the  heir,  Johnson  Walker,  in  the  homestead  here 
involved  was  defined  by  that  court  in  the  following 
language: 

Under  section  nine,  however,  all  that  John- 
son Walker  could  convey  was  an  undivided 
two-ninths  interest  in  the  fee  in  remainder: 
and  so  applying  the  section  the  Commissioner 
and  the  Secretary  accepted  and  approved  the 
deed,  with  the  acquiescence  of  the  grantees,  as 
a  conveyance  of  an  undivided  remainder  in- 
terest. 

Under  the  foregoing  decisions,  it  is  obvious  that 
the  interest  inherited  by  Johnson  Walker  was  not 
a  mere  expectancy  or  even  a  contingent  remainder 
but  a  present  vested  interest  in  the  fee  in  remainder, 
the  beneficial  use  or  enjoyment  of  which  was  post- 
poned until  the  termination  of  the  special  estate  of 
the  issue  born  since  March  4,  1906.  The  trend  of 
the  decisions  to  be  sure  is  that  the  interest  of  the 
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heir,  regardless  of  degree  of  blood,  is  restricted  and 
inalienable  without  action  by  the  Secretary  of  the 
Interior  as  provided  in  the  statute.  See  Privet t  v. 
United  States  (256  U.S.  202)  ;  United  States  v. 
Martin  (45  Fed.  2d  836) ;  Grisse  v.  Milsey  (230 
Pac.  883)  ;  Kimbro  v.  Harper  (238  Pac.  840)  ;  Gage 
v.  Harlin  (250  Pac.  82).  But  where  the  required 
action  by  the  Secretary  is  had  there  can  be  little 
doubt  as  to  the  validity  of  the  transaction.  Willmott 
v.   United  States,  supra. 

The  approval  given  by  the  Secretary  of  the  In- 
terior to  the  Johnson  Walker  deed  constitutes  the 
important  distinction  between  this  and  the  case  of 
United  States  v.  Hinkle  (261  Fed.  518) ,  relied  upon 
by  the  Commissioner  of  Indian  Affairs  in  asserting 
the  absence  of  any  right  in  Walker  "to  bargain 
away  his  right  to  receive  royalties  under  an  existing 
lease."  In  the  Hinkle  case  a  deed  had  been  executed 
on  January  5,  1916,  by  Sophie  Robert  nee  Cash,  full 
blood  heir  of  Wallace  Cash,  a  deceased  full  blood 
Choctaw  Indian,  conveying  to  one  J.  S.  Mullen  the 
allotment  of  the  decedent,  "together  with  all  claims 
and  demands  for  rents,  revenues  and  profits  of 
whatsoever  kind  and  description  that  have  thereto- 
fore accrued  from  said  land  to  J.  S.  Mullen,  his 
grantees  or  lessees."  The  deed  was  not  approved  by 
the  Secretary  of  the  Interior  but  was  approved  by 
the  county  court  acting  as  a  Federal  agency  under 
the  provisions  of  section  9  of  the  act  of  May  27, 
1908.  The  validity  of  the  conveyance  as  to  the  land 
appears  to  have  been  conceded,  the  principal  ques- 
tion presented  involving  the  right  of  the  United 
States  to  require  an  accounting  for  the  mineral 
rents  and  profits  from  1904  to  1916,  the  date  of 
the  conveyance,  during  which  period  the  land  was 
restricted,  it  being  contended  that  such  right  of 
accounting  was  cut  off  by  the  release  given  in  the 
deed.  The  court  held  that  the  exclusive  custody 
and  control  of  the  mineral  rents  and  profits  dur- 
ing the  restricted  period  was  vested  in  the  Secre- 
tary of  the  Interior  and  that  the  deed  which  had 
not  received  his  approval  was  not  effective  to  re- 
lease the  grantee  and  other  defendants  from  the 
claim  of  the  United  States  on  behalf  of  the  grantor 
to  the  mineral  rents  and  profits  taken  from  the 
land  during  the  period  of  restrictions.  That  de- 
cision, which  is  in  harmony  with  the  uniform  hold- 
ings of  the  courts  that  transactions  in  violation  of 
the  Federal  restrictions  are  void,  does  not  hold 
that  the  attempted  release  would  not  have  been 
validated  by  the  approval  of  the  Secretary  of  the 
Interior  and  the  decision  contains  nothing  to  sup- 
port the  contention  made  by  the  Commissioner 
that  Johnson  Walker  could  not,  with  the  approval 
of  the  Secretary,  transfer  his  interest  in  the  land 
under  consideration  together  with  his  right  to 
share  in  the  mineral  rents  and  profits  therefrom. 
To  the  contrary   the  same  court  in  Willmott  v. 


United  States,  supra,  said  in  upholding  the  validity 
of  this  identical  deed: 

The  only  contention  is,  that  restrictions 
against  alienation  of  Johnson  Walker's  undi- 
vided interest  in  the  homestead  were  not  first 
removed  by  order  of  the  Secretary  as  contem- 
plated by  section  one  of  the  Act  of  May  27, 
1908  (35  Stat.  312)  ;  and  that  the  order  made 
by  the  Secretary  on  April  2,  1924,  approving 
the  conveyance,  was  not  sufficient  for  that 
purpose.  No  ruling  to  that  effect  by  any 
court  or  administrative  officer,  applicable  to 
the  facts  here,  has  been  called  to  our  atten- 
tion. The  Secretary  was  given  plenary  power 
over  the  subject  matter.  The  contention  deals 
with  form  and  not  substance.  We  think  the 
action  of  the  Secretary  in  his  order  of  April 
2,  1924,  if  action  by  him  was  necessary,  served 
the  purpose  of  the  proviso  in  protecting  the 
rights  of  the  surviving  heir  born  since  March 
4,  1906.  *  *  *  Moreover,  the  plain  purpose 
of  the  proviso  is  to  protect  the  rights  of  such 
an  heir  by  prohibiting  the  conveyance,  with- 
out the  Secretary's  approval,  of  the  estate  for 
life  or  years— to  protect  that  estate  for  him.  A 
conveyance  of  the  remainder  does  not  interfere 
with  that  purpose. 

In  view  of  the  foregoing,  I  am  of  the  opinion 
that  the  deed  executed  and  delivered  by  Johnson 
Walker  on  March  23,  1923,  as  approved  by  the 
Secretary  of  the  Interior  operated  to  transfer  as 
of  that  date  to  the  grantees  Willmott  and  Lack, 
all  of  the  said  Johnson  Walker's  right,  title,  and 
interest  in  and  to  the  minerals  underlying  the  land 
described  therein,  including  his  interest  or  share 
in  the  royalties  subject  to  distribution  on  April  26, 
1931,  the  date  upon  which  the  special  estate  of 
the  issue  born  since  March  4,  1906,  terminated. 

E.  C.  Finney, 

Solicitor. 
Approved:  July  20,  1931. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 

Tax  Exempt  Selections— Five  Civilized  Tribes 


53  I.D.  471 

M-26673 


September  4,  1931. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether  a 
50  acre  tract  of  land  described  as  the  SWV^SW'/i 
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and  NW14SEI/4SW14  Sec.  2,  T.  26  N.,  R.  22  E., 
and  allotted  as  surplus  to  Betsy  England,  now 
Myers,  a  full-blood  Cherokee  Indian,  may  be  desig- 
nated as  exempt  from  taxation  under  the  provi- 
sions of  section  4  of  the  act  of  May  10,  1928  (45 
Stat.  495) ,  amended  May  24,  1928  (45  Stat.  733) , 
reading: 

That  on  and  after  April  26,  1931,  the  al- 
lotted, inherited,  and  devised  restricted  lands 
of  each  Indian  of  the  Five  Civilized  Tribes 
in  excess  of  one  hundred  and  sixty  acres  shall 
be  subject  to  taxation  by  the  State  of  Okla- 
homa under  and  in  accordance  with  the  laws 
of  that  State,  and  in  all  respects  as  unrestricted 
and  other  lands:  Provided,  That  the  Indian 
owner  of  restricted  land,  if  an  adult  and  not 
legally  incompetent,  shall  select  from  his  re- 
stricted land  a  tract  or  tracts,  not  exceeding 
in  the  aggregate  one  hundred  and  sixty  acres, 
to  remain  exempt  from  taxation,  and  shall  file 
with  the  Superintendent  of  the  Five  Civilized 
Tribes  a  certificate  designating  and  describing 
the  tract  or  tracts  so  selected:  Provided  further. 
That  in  cases  where  such  Indian  fails,  within 
two  years  from  date  hereof,  to  file  such  certifi- 
cate, and  in  cases  where  the  Indian  owner  is  a 
minor  or  otherwise  legally  incompetent,  the 
selection  shall  be  made  and  certificate  pre- 
pared by  the  Superintendent  for  the  Five  Civi- 
lized Tribes;  and  such  certificate,  whether  by 
the  Indian  or  by  the  Superintendent  for  the 
Five  Civilized  Tribes,  shall  be  subject  to  ap- 
proval by  the  Secretary  of  the  Interior;  and, 
when  approved  by  the  Secretary  of  the  Interior; 
and,  when  approved  by  the  Secretary  of  the 
Interior,  shall  be  recorded  in  the  office  of  the 
Superintendent  for  the  Five  Civilized  Tribes, 
and  in  the  County  records  of  the  county  in 
which  the  land  is  situated;  and  said  lands, 
designated  and  described  in  the  approved  cer- 
tificates so  recorded,  shall  remain  exempt  from 
taxation  while  the  title  remains  in  the  Indian 
designated  in  such  approved  and  recorded  cer- 
tificate, or  in  any  fullblood  Indian  heir  or 
devisee  of  the  land:  Provided,  That  the  tax 
exemption  shall  not  extend  beyond  the  period 
of  restrictions  provided  for  in  this  Act:  And 
provided  further,  That  the  tax-exempt  land 
of  any  such  Indian  allottee,  heir,  or  devisee 
shall  not  at  any  time  exceed  one  hundred  and 
sixty  acres. 

The  foregoing  provision  limits  the  nontaxable 
lands  of  each  member  of  the  Five  Civilized  Tribes, 
including  the  Cherokee  Nation,  from  and  after 
<\pril  26,   1931,   to   160  acres,   to  be   selected   and 


designated  as  therein  provided.  But  by  the  express 
provisions  of  the  statute,  restricted  lands  only  may 
be  selected  and  designated  as  tax  exempt,  and  no 
authority  exists  for  including  in  such  selection  and 
designation  any  lands  not  subject  to  restrictions 
against  alienation. 

From  the  record  at  hand  it  appears  that  on 
December  18,  1905,  all  the  restrictions  against 
alienation  of  the  50-acre  tract  here  involved  were 
removed  by  order  of  the  Secretary  of  the  Interior, 
issued  under  authority  of  the  act  of  April  21,  1904 
(33  Stat.  204) ,  after  an  application  therefor  had 
been  made  by  the  allottee  and  the  Secretary  had 
found  that  she  was  competent  and  capable  of 
managing  her  affairs  free  from  Federal  supervision. 
It  is  urged,  however,  that  the  restrictions  so  re- 
moved were  reimposed  by  section  19  of  the  act  oT 
April  26,  1906  (34  Stat.  137),  and  continued  in 
force  by  the  acts  of  May  27,  1908  (35  Stat.  312)  , 
and  May  10,  1928,  supra.  Section  19  of  the  act  of 
1906  reads: 

That  no  full  blood  Indian  of  the  Choctaw, 
Chickasaw,  Cherokee,  Creek  or  Seminole  tribes 
shall  have  power  to  alienate,  sell,  dispose  of, 
or  encumber  in  any  manner  any  of  the  lands 
allotted  to  him  for  a  period  of  twenty-five  years 
from  and  after  the  passage  and  approval  of  this 
Act,  unless  such  restriction  shall,  prior  to  the 
expiration  of  said  period,  be  removed  by  Act 
of  Congress. 

The  facts  and  circumstances  inducing  the  en- 
actment of  the  foregoing  provision  are  well  stated 
by  the  Supreme  Court  of  Oklahoma  in  Broivn  v. 
Miller  (215  Pac.  748)  .  It  may  not  be  amiss  to 
briefly  restate  them  here.  The  lands  belonging  to 
the  Five  Civilized  Tribes  were  allotted  under  the 
provisions  of  agreements  negotiated  with  the  sev- 
eral tribes  and  confirmed  by  Congress.  These  agree- 
ments, so  far  as  material,  provided  for  the  allot- 
ment to  each  member  of  a  specified  quantity  of 
land  to  be  designated  as  a  homestead  and  other 
land  known  as  surplus.  Restrictions  against  the 
alienation  of  both  classes  of  land  were  imposed  for 
definite  periods,  varying  in  different  agreements. 
The  periods  of  restrictions  so  fixed,  particularly 
as  to  the  surplus  lands,  were  short,  and  at  the  time 
of  the  passage  of  the  act  of  1906  had  expired  in 
a  number  of  instances  and  were  about  to  expire  in 
a  great  many  others.  Congress  was  cognizant  of  the 
fact  that  the  full  blood  members  of  these  tribes 
were  in  the  great  majority  of  cases,  incompetent 
and  in  need  of  further  protection  without  which 
their  lands,  from  which  the  restrictions  were  pass- 
ing by  operation  of  law,  that  is,  by  expiration  of 
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the  periods  of  restriction  fixed  in  the  allotment 
agreements,  would  rapidly  be  disposed  of  at  grossly 
inadequate  prices.  To  extend  the  needed  protec- 
tion to  these  incompetent  full  bloods,  section  19 
of  the  act  of  1966  was  enacted  and  the  clear  pur- 
pose and  intent  of  that  section  as  reflected  by  the 
conditions  then  confronting  Congress,  was  to  ex- 
tend the  periods  of  restriction  then  about  to  expire 
and  reimpose  those  that  had  expired  by  operation 
of  law.  Congress  was  not  concerned  with  the  com- 
petent Indians  whose  restrictions  for  that  reason 
had  been  removed  by  the  Secretary  under  authority 
of  the  prior  enactment  of  1904.  They  were  not  re- 
garded as  in  need  of  Federal  supervision,  and  it 
would  have  required  clear  language  to  include  them 
in  the  reimposition  of  restrictions.  That  they  were 
not  in  fact  included  was  expressly  decided  in 
United  States  v.  Smith  (266  Fed.  740) .  There  as 
here,  the  Secretary  of  the  Interior  had  removed  the 
restrictions  from  the  land  of  a  full  blood  allottee 
prior  to  the  passage  of  the  act  of  1906,  and  after 
that  enactment  the  lands  were  conveyed  by  the 
allottee.  The  court  held  that  the  act  of  1906  reim- 
posed  only  those  restrictions  which  had  thereto- 
fore been  removed  from  lands  of  this  character  by 
operation  of  law  and  that  the  statute  did  not  nullify 
or  suspend  the  act  of  the  Secretary  of  the  Interior 
in  removing  restrictions  prior  to  the  passage  of  the 
act.  See  also  Brown  v.  Miller,  supra. 

The  decision  of  the  Supreme  Court  of  the 
United  States  in  Brader  v.  James  (246  U.S.  88) , 
relied  upon  in  support  of  the  claim  that  the  re- 
strictions were  reimposed  upon  the  lands  under 
consideration  by  the  act  of  19.06,  is  not  in  point, 
as  the  question  of  the  effect  of  that  act  upon  lands 
from  which  the  restrictions  had  been  removed  by 
the  Secretary  of  the  Interior  in  the  exercise  of  ad- 
minstrative  authority  conferred  upon  him  by  the 
law  then  in  force  was  not  before  the  court  for  de- 
cision. The  question  there  was  whether  the  re- 
strictions which  had  expired  by  operation  of  law 
were  reimposed  by  the  act  of  1906,  and  the  views 
herein  expressed  are  in  entire  harmony  with  the 
decision  of  the  court  upon  that  question. 

It  follows,  therefore,  that  the  50  acre  tract  of 
land  under  consideration  is  free  from  restrictions 
and  hence  is  not  eligible  to  exemption  from  tax- 
ation under  the  provisions  of  the  act  of  May  10, 
1928,  supra. 

O.  H.  Graves, 

Acting  Solicitor. 

Approved:   September  4,    1931. 
John  H.  Edwards,  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

The  Assistant  Commissioner,  Office  of  Indian 
Affairs,  has  requested  an  opinion  regarding  the 
validity  of  the  claim  of  the  Santa  Fe  Railroad  Com- 
pany, as  successor  in  interest  of  the  Atlantic  & 
Pacific  Railroad  Company,  by  virtue  of  the  grant 
under  the  act  of  July  27,  1866  (14  Stat.  292) ,  to 
the  alternate  or  odd-numbered  sections  within  the 
boundaries  of  the  Walapai  (Hualapai)  Indian  Res- 
ervation in  Arizona,  which  was  established  by  Ex- 
ecutive order  of  January  4,   1883. 

The  following  state  of  facts  is  quoted  from  the 
letter  of  the  Assistant  Commissioner: 

The  alternate  or  odd-numbered  sections  of 
land  therein  are  claimed  by  the  Santa  Fe  Pa- 
cific Railroad  Company,  as  successors  in  inter- 
est to  the  Atlantic  &  Pacific  Railroad  Com- 
pany by  virtue  of  a  grant  made  to  the  latter 
company  by  the  Act  of  July  27,  1866  (14  Stat. 
292)  ,  which  grant  attached  on  March  12,  1872, 
the  date  on  which  the  map  of  definite  loca- 
tion of  the  road  was  filed.  Title  to  the  even- 
numbered  sections  is  retained  by  the  Govern- 
ment for  the  benefit  of  the  Indians. 

To  overcome  the  disadvantages  of  this 
"checkerboard"  control  of  lands,  the  Act  of 
February  20,  1925  (43  Stat.  954) ,  was  passed, 
conferring  authority  for  exchanges  necessary  to 
effect  consolidation  of  the  Indian  and  railroad 
controlled  land.  During  1930  our  field  men 
and  representatives  of  the  railroad  company 
made  an  examination  and  appraisement  of  the 
entire  reservation,  and  a  division  of  the  lands 
pursuant  to  the  above  act  was  tentatively 
agreed  upon.  Consummation  has  been  with- 
held pending  a  compromise  adjustment  of 
litigation  which  was  initiated  in  behalf  of  the 
Indians  involving  title  to  Peach  Springs,  lo- 
cated within  the  reservation.  Judgment  and 
decree  in  the  case  were  entered  July  7,  1931,  in 
the  District  Court  of  the  United  States  for  the 
District  of  Arizona,  effectually  disposing  of  the 
suit  (L— 388  Prescott,  copy  of  stipulation  and 
decree  herewith). 

Upon  termination  of  the  suit  the  way  ap- 
peared clear  to  proceed  with  the  proposed  di- 
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vision  of  lands  and  consolidation,  as  referred 
to  above.  However,  in  the  meantime,  the  Sen- 
ate Committee  on  Indian  Affairs  has  formally 
requested  that  action  be  deferred  in  the  matter 
until  the  committee  has  opportunity  to  further 
investigate  the  rights  of  the  Indians;  also  it  ap- 
pears the  view  was  informally  expressed  by 
members  of  the  Sub-Committee  of  the  Senate 
Committee  on  Indian  Affairs  during  its  recent 
trip  through  the  Southwest  that  before  active 
steps  are  actually  taken  toward  effecting  the 
division  and  consolidation,  that  the  validity  of 
the  railroad  title  under  the  original  granting 
Act  of  July  27,  1866,  supra,  be  formally  passed 
upon  by  the  Attorney  General. 

The  record  discloses  that  the  question  now  sub- 
mitted and  related  questions  have  received  the  con- 
sideration of  the  Department  on  a  number  of  occa- 
sions during  the  past  12  years. 

In  so  far  as  the  immediate  question  is  concerned, 
it  first  received  careful  consideration  in  1919  when 
the  Commissioner  of  the  General  Land  Office  by 
letter  dated  April  19  of  that  year,  requested  instruc- 
tions concerning  the  survey  of  lands  within  the  pri- 
mary limits  of  the  portion  of  the  grant  within  the 
boundaries  of  this  reservation.  On  April  26,  1919, 
the  matter  was  submitted  to  the  Commissioner  of 
Indian  Affairs  with  direction  to  report  as  to 
whether  funds  were  available  to  cover  the  portion 
of  the  cost  of  the  survey  to  be  borne  by  the  Gov- 
ernment. On  May  13,  1919,  the  Commissioner,  in 
his  reply,  objected  to  the  making  of  the  survey  and 
requested  authority  to  prepare  a  letter  to  the  Attor- 
ney General  with  the  view  to  having  steps  taken 
through  the  courts  to  quiet  any  alleged  claims  of 
the  Atlantic  &  Pacific  Railroad  Company  and  its 
successor  in  interest,  the  Santa  Fe  Pacific  Railroad 
Company,  to  any  land  within  the  boundaries  of  the 
reservation  on  the  ground  that  said  lands  were  not 
within  the  grant  to  the  railroad  company;  that  they 
did  not  have  the  status  of  public  lands  within  the 
meaning  of  the  granting  act;  that  they  were 
subject  to  "other  claims  or  rights",  and  that  they 
were  "reserved"  from  other  disposition  at  that  time 
owing  to  long-continued  use  and  occupancy  by  the 
Indians.  The  record  shows  that  the  matter  was 
carefully  considered  by  the  Department,  after 
which,  on  October  2,  1919,  the  First  Assistant  Sec- 
retary advised  the  Commissioner  of  the  General 
Land  Office  that  the  survey  might  properly  proceed 
and  that  funds  were  available  for  paying  the  Gov- 
ernment's share  of  the  cost  of  the  proposed  survey. 

In  that  letter  it  was  stated: 

Your  letter  was  referred  to  the  Commissioner 
of  Indian  Affairs  for  report,  and  in  his  reply  of 


May  13,  1919,  the  position  is  taken  that  the 
lands  in  question  were  excepted  from  the  rail- 
road giant  by  reason  of  the  prior  use  and  occu- 
pancy of  the  Indians,  notwithstanding  the  fact 
that  the  grant  to  the  company  and  the  definite 
location  of  the  road  were  prior  to  the  establish- 
ment of  the  Indian  Reservation. 

This  matter  has  been  given  very  careful  con- 
sideration in  connection  with  extensive  memo- 
randa subsequently  prepared  on  the  subject, 
and  the  conclusion  reached  that  there  is  no 
such  Indian  claim  as  prevents  the  railroad 
grant  from  attaching  to  these  lands;  that  the 
grant  can  be  forfeited  only  by  express  Congres- 
sional action;  that  therefore  the  Executive  or- 
der creating  the  Indian  reservation  did  not  de- 
prive the  railroad  company  of  any  rights  to  the 
lands;  and  that  the  claim  of  the  railroad  com- 
pany can  not  be  resisted  on  the  ground  of  In- 
dian use  and  occupancy  prior  to  the  grant.  It 
has  accordingly  been  determined  that  the  sur- 
vey of  these  lands  may  properly  proceed. 

Under  date  of  October  20,  1919,  the  First  Assist- 
ant Secretary  made  demand  on  the  company  to  de- 
posit in  a  proper  United  States  depository  the  sum 
of  $30,000,  determined  to  be  sufficient  to  pay  the 
cost  of  field  and  office  work  involved  in  surveying 
unsurveyed  lands  in  the  reservation,  under  penalty 
of  proceedings  for  forfeiture  of  the  grant  in  the 
event  of  default. 

On  December  27,  1920,  the  Commissioner  of  In- 
dian Affairs  requested  review  of  the  case,  and  on 
January  26,  1920,  the  First  Assistant  Secretary  ad- 
vised him  that  the  matter  had  been  reviewed  and 
that  the  unanimous  conclusion  of  the  officers  of  the 
Department  was  that  "the  railroad  company  has 
full,  complete,  and  incontestable  title  to  the  odd- 
numbered  sections  in  this  reservation  and  em- 
braced in  the  grant  limits."  It  was  further  stated 
that  attention  should  now  be  directed  to  the  con- 
sideration of  the  question  of  consolidating  the 
lands  into  two  parcels,  for  the  Indians  and  the  rail- 
road company,  respectively. 

The  survey  of  the  lands  was  completed  and  on 
September  28,  1922,  plats  of  survey  were  transmit- 
ted to  the  Commissioner  of  Indian  Affairs  for  his 
information,  covering  eight  townships  within  the 
reservation. 

Subsequent  consideration  designed  to  promote 
the  welfare  of  the  Indians  led  to  the  enactment  of 
the  act  of  February  20,  1925  (43  Stat.  954) ,  author- 
izing exchanges  of  Government  and  privately 
owned  lands  in  the  reservation  with  a  view  to  fa- 
cilitating consolidation  of  railroad  and  Indian 
lands,   respectively. 
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As  stated  in  the  Assistant  Commissioner's  letter, 
suit  was  subsequently  instituted  by  the  United 
States  in  the  District  Court  of  the  United  States  for 
the  District  of  Arizona  against  the  Atchison,  To- 
peka  &  Santa  Fe  Railway  Company  on  behalf  of 
the  Indians,  involving  title  to  Peach  Springs,  situ- 
ated in  Sees.  2  and  3,  T.  23  N.,  R.  11  W.,  G.  &  S. 
R.  M.,  within  the  boundaries  of  the  reservation. 
That  suit  was  terminated  by  stipulation  entered 
into  by  counsel  for  the  respective  parties,  and 
judgment  and  decree  were  duly  entered  July  7, 
1931.  On  July  15,  1931,  the  Attorney  General  ad- 
vised that  his  Department  was  now  closing  its  files 
with  respect  to  this  litigation. 

It  was  decreed  that  the  United  States,  for  the  use 
and  benefit  of  the  Walapai,  or  Hualapai,  Indians, 
or  tribe  of  Indians,  owns  absolute  fee  title  to  Sees. 
2  and  3,  subject  only  to  the  rights  to  be  adjudged 
to  the  railway  company  to  take  and  use  water  of 
Peach  Springs,  occurring  in  said  sections,  for  rail- 
road, domestic,  and  other  uses  and  purposes,  ct 
cetera. 

The  First  Assistant  Secretary,  on  July  30,  1931, 
acknowledged  receipt  of  the  Attorney  General's 
letter  and  requested  advice  as  to  the  validity  of  the 
title  of  the  railway  company  to  the  odd-numbered 
sections  within  the  reservation. 

It  appears  to  be  the  intention  to  submit  the  mat- 
ter formally  for  the  opinion  of  the  Attorney  Gen- 
eral, and  request  is  now  made  as  to  my  opinion  of 
the  validity  of  the  railroad  company's  claim  to  the 
odd-numbered  sections  of  land  within  the  reserva- 
tion under  the  granting  act,  and  whether  the  In- 
dians, through  prior  occupancy  and  possession  of 
the  lands,  had  a  valid  claim  thereto  which  has  never 
been  extinguished.  In  effect,  request  is  now  made 
for  a  review  of  the  departmental  action  heretofore 
taken. 

The  lands  are  claimed  by  the  railroad  company 
under  the  grant  made  by  the  act  of  July  27,  1866, 
supra,  to  the  Atlantic  &  Pacific  Railroad  Company, 
of  which  the  present  claimant  is  successor  in  inter- 
est. The  date  of  the  definite  location  of  the  road  was 
March  12,  1872.  The  Walapai,  or  Hualapai,  Indian 
Reservation  was  established  by  Executive  order  of 
January  4,  1883.  The  order  reads  as  follows: 

Executive  Mansion, 

January  4, 1883. 

It  is  hereby  ordered  that  the  following  de- 
scribed tract  of  country,  situated  in  the  Terri- 
tory of  Arizona,  be,  and  the  same  is  hereby  set 
aside  and  reserved  for  the  use  and  occupancy 
of  the  Hualapai  Indians,  namely:  Beginning  at 
a  point  on  the  Colorado  River  five  (5)  miles 
eastward    of  Tinnakah    Spring;    thence    south 


twenty  (20)  miles  to  crest  of  high  mesa;  thence 
south  40°  east  twenty-five  (25)  miles  to  a 
point  of  Music  Mountains;  thence  east  fifteen 
(15)  miles;  thence  north  50°  east  thirty-five 
(35)  miles;  thence  north  thirty  (30)  miles  to 
the  Colorado  River;  thence  along  said  river  to 
the  place  of  beginning,  the  southern  boundary 
being  at  least  two  (2)  miles  south  of  Peach 
Spring,  and  the  eastern  boundary  at  least  two 
(2)  miles  east  of  Pine  Spring. 

All   bearings   and   distances   being  approxi- 
mate. 

Chester  A.  Arthur. 

As  the  grant  to  the  company  and  the  definite 
location  of  the  road  were  prior  to  the  establishment 
of  the  Indian  reservation,  the  question  submitted  is 
dependent  on  whether  or  not  the  lands  in  question 
were  excepted  from  the  railroad  grant  by  reason 
of  prior  use  and  occupancy  of  the  Indians.  In  so 
far  as  the  record  shows  there  was  no  treaty,  act  of 
Congress,  or  order  by  administrative  officers  pur- 
porting to  reserve  these  lands  prior  to  the  date  of 
the  Executive  order  of  January  4,  1883,  other  than 
that  dated  July  8,  1881,  issued  by  Major  General 
Willcox,  Department  Commander,  setting  aside, 
subject  to  the  approval  of  the  President,  the  area 
which  was  afterwards  included  in  the  Executive 
order.  It  should  also  be  stated  that  the  record  dis- 
closes no  cession  of  lands  from  these  Indians  to  the 
United  States. 

It  appears  from  the  reports  of  the  Army  officers 
and  other  sources  that,  at  the  time  of  the  granting 
act,  the  Walapai  Indians  roamed  the  mountainous 
country  of  northwestern  Arizona,  including  the 
lands  afterwards  embraced  in  the  reservation.  Ef- 
forts to  place  them  under  control  met  with  vigor- 
ous resistance,  but  after  operations  covering  several 
years,  the  Indians  surrendered  to  the  military  au- 
thorities, and,  in  1869,  they  were  forcibly  removed 
to  a  reservation  on  the  lower  Colorado  River, 
created  by  act  of  Congress  May  3,  1865  (13  Stat. 
559) .  The  reservation  was  unsuited  to  their  wants 
and  many  of  them  died  of  disease,  and,  in  1875, 
they  fled  from  the  leservation  and  became  wander- 
ers and  fugitives  in  the  desolate  mountain  regions 
where  they  formerly  roamed,  part  of  which  were 
later  embraced  in  the  Walapai  Reservation.  In  July, 
1881,  the  local  military  commander,  at  the  request 
of  the  Indians,  recommended  to  the  Department 
Commander  the  creation  of  a  reservation  for  their 
benefit  as  soon  as  practicable,  and  as  a  result  the 
military  order  referred  to  was  issued  by  the  De- 
partment Commander. 

Various  affidavits  secured  in  accordance  with  stip- 
ulation of  counsel  in  connection  with   the  Peach 
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Springs  suit  disclose  some  further  information  con- 
cerning the  use  of  the  waters  of  the  springs  on  the 
reservation.  It  appears  that,  at  the  present  time, 
there  are  only  a  few  Indians  on  the  reservation, 
most  of  them  living  at  or  near  the  Peach  Springs 
station  of  the  railway  company.  Most  of  them  are 
living  at  the  Walapai  Indian  School  Reservation, 
a  small  reservation  a  few  miles  south,  which  was 
created  on  May  4,  1900,  by  President  McKinley  on 
lands  conveyed  by  the  railroad  company. 

Section  3  of  the  act  of  July  27,  1866,  supra,  under 
which  the  railroad  company  bases  its  claim,  reads 
in  part  as  follows: 

That  there  be,  and  hereby  is,  granted  to  the 
Atlantic  and  Pacific  Railroad  Company,  its  suc- 
cessors and  assigns,  for  the  purpose  of  aiding  in 
the  construction  of  said  railroad  and  telegraph 
line  to  the  Pacific  coast,  and  to  secure  the  safe 
and  speedy  transportation  of  the  mails,  troops, 
munitions  of  war,  and  public  stores,  over  the 
route  of  said  line  of  railway  and  its  branches, 
every  alternate  section  of  public  land,  not 
mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per  mile, 
on  each  side  of  said  railroad  line,  as  said  com- 
pany may  adopt,  through  the  Territories  of  the 
United  States,  and  ten  alternate  sections  of 
land  per  mile  on  each  side  of  said  railroad 
whenever  it  passes  through  any  State,  and 
whenever,  on  the  line  thereof,  the  United 
States  have  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  rights,  at 
the  time  the  line  of  said  road  is  designated  by 
a  plat  thereof,  filed  in  the  office  of  the  commis- 
sioner of  the  general  land  office; 

Section  2  of  the  act  contains  the  following  pro- 
vision: 

The  United  States  shall  extinguish,  as  rap- 
idly as  may  be  consistent  with  public  policy 
and  the  welfare  of  the  Indians,  and  only  by 
their  voluntary  cession,  the  Indian  title  to  all 
lands  falling  under  the  operation  of  this  act 
and  acquired  in  the  donation  to  the  road 
named   in   the  act. 

While  the  rights  of  the  natives  as  occupants  were 
generally  respected  by  the  European  nations  when 
they  took  possession  of  the  American  continent, 
they  all  asserted  the  ultimate  dominion  and  title 
to  be  in  themselves.  Johnson  v.  Mcintosh  (8  Wheat 
543) ;  Hayt  v.  United  States  (38  Ct.  Claims,  355) . 
The  same  principle  has  generally  been  followed 
in  the  policy  of  the  United  States  with  respect  to 


the  rights  of  Indians  growing  out  of  their  occu- 
pancy of  lands  within  its  borders.  It  has  been  gen- 
erally recognized,  however,  that  this  right  may  be 
extinguished  by  the  Government,  which  holds  the 
fee,  leaving  the  fee  unincumbered  to  pass  to  a 
grantee  of  the  Government,  but  it  has  been  re- 
garded as  sacred  and  something  not  to  be  taken 
from  the  Indians  without  their  consent  and  then 
upon  such  consideration  as  may  be  agreed  upon. 
Leavenworth,  Lawrence  61  Galveston  Railroad  Com- 
pany v.  United  States  (92  U.S.  733) ,  Johnson  v. 
Mcintosh,  supra,  United.  States  v.  Lindahl  (221  Fed. 
143) ,  Lone  Wolf  v.  Hitchcock  (187  U.S.  553) ,  Min- 
nesota v.  Hitchcock    (185  U.S.  373,  385). 

In  the  case  of  Leavenworth,  Lawrence  ir  Galves- 
ton Railroad  Company  v.  United  States,  supra,  it 
was  held  that  where  the  right  of  an  Indian  tribe  to 
the  possession  and  use  of  certain  lands  as  long  as 
it  may  choose  to  occupy  the  same,  is  assured  by 
treaty,  a  grant  of  them  absolutely  or  cum  onere  by 
Congress  to  aid  in  the  building  of  a  railroad,  vio- 
lates an  express  stipulation,  and  a  grant  in  general 
terms  of  "land",  can  not  be  construed  to  embrace 
them.  This  case  involved  a  grant  to  the  State  of 
Kansas  in  aid  of  the  construction  of  a  railroad,  and 
with  respect  to  lands  reserved  for  the  Osage  In- 
dians, the  court  said: 

But  did  Congress  intend  that  it  should  reach 
these  lands?  Its  general  terms  neither  include 
nor  exclude  them.  Every  alternate  section  des- 
ignated by  odd  numbers,  within  certain  defined 
limits,  is  granted;  but  only  the  public  lands 
owned  absolutely  by  the  United  States  are 
subject  to  survey  and  division  into  sections, 
and  to  them  alone  this  grant  is  applicable. 
It  embraces  such  as  could  be  sold  and  en- 
joyed, and  not  those  which  the  Indians,  pur- 
suant to  treaty  stipulations,  were  left  free  to 
occupy. 

The  case  of  Minnesota  v.  Hitchcock,  supra,  in- 
volved lands  claimed  to  be  within  a  school  grant 
to  the  State.  The  court  decided  in  that  case  that 
the  general  scope  of  the  legislation  in  these  matters 
and  the  policy  of  the  United  States  in  respect  to  its 
public  schools  and  also  to  the  Indians  sustained 
the  contention  that  none  of  these  Indian  lands 
passed  under  the  school   grant  to  the  State. 

Whether  this  tract,  which  was  known  as  the 
Red  Lake  Indian  reservation,  was  properly 
called  a  reservation,  as  the  defendant  con- 
tends, or  unceded  Indian  country,  as  the  plain- 
tiff insists,  is  a  matter  of  little  moment.  Con- 
fessedly the  fee  of  the  land  was  in  the  United 
States,  subject  to  a  right  of  occupancy  by  the 
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Indians.  That  fee  the  Government  might  con- 
vey, and  whenever  the  Indian  right  of  occu- 
pancy was  terminated  (if  such  termination  was 
absolute  and  unconditional)  the  grantee  of  the 
fee  would  acquire  a  perfect  and  unburdened 
title  and  right  of  possession.  At  the  same  time, 
the  Indians'  right  of  occupancy  has  always  been 
held  to  be  sacred;  something  not  to  be  taken 
from  him  except  by  his  consent;  and  then 
upon  such  consideration  as  should  be  agreed 
upon. 

Yet  if  it  was  necessary  to  determine  the 
question  we  should  have  little  doubt  that  this 
was  a  reservation  within  the  accepted  mean- 
ing of  the  term. 

#  #  #  #  # 

Of  course,  when  the  Indian  tribe  has  been 
removed  by  treaty  from  one  body  of  land  to  an- 
other the  interest  of  the  tribe  in  the  land  from 
which  it  has  been  removed  ceases  and  the  full 
obligation  of  the  Government  to  the  Indians  is 
satisfied  when  the  pecuniary  or  real  estate  con- 
sideration for  the  cession  is  secured  to  them. 
But  in  some  instances,  and  this  is  one  of  them, 
the  Indians  have  not  been  removed  from  one 
reservation  to  another,  but  the  Government 
has  proceeded  upon  the  theory  that  the  time 
has  come  when  efforts  shall  be  made  to  civilize 
and  fit  them  for  citizenship.  Allotments  are 
made  in  severalty,  and  something  attempted 
more  than  provision  for  the  material  wants  of 
the  Indians.  In  construing  provisions  desired 
for  their  education  and  civilization  as  fully  if 
not  more  than  in  construing  provisions  for 
their  material  wants,  is  it  a  duty  to  secure  to 
the  Indians  all  that  by  any  fair  construction  of 
treaty  or  statute  can  be  held  to  have  been 
understood  by  them  or  intended  by  Congress. 

In  the  case  of  Northern  Pacific  Railway  Company 
v.  Wismer  (246  U.S.  283) ,  it  was  held  that  lands 
opposite  the  line  of  the  Northern  Pacific  Railway 
Company  constituting  an  Indian  reservation,  when 
the  line  was  definitely  located,  were  not  embraced 
in  the  grant  of  the  odd-numbered  sections  made 
to  the  company  by  the  act  of  July  2,  1864  (13  Stat. 
365).  On  page  288,  the  court  said: 

That  the  reservation  was  in  fact  made  and 
the  lands  exclusively  devoted  to  the  use  of  the 
Indians  from  the  date  of  the  agreement  of 
August,  1877,  is  beyond  controversy;  that  no 
objection  was  ever  made  by  his  superiors  to  the 
action  taken  by  Colonel  Watkins  is  equally 
clear,  and  to  hold  that,  for  want  of  a  formal 
approval  by  the  Secretary  of  the  Interior,  all 


of  the  conduct  of  the  Government  and  of  the 
Indians  in  making  and  ratifying  and  in  good 
faith  carrying  out  the  agreement  between  them, 
even  to  the  extent  of  protecting  the  reserva- 
tion by  military  forces  from  intrusion,  is  with- 
out effect,  would  be  to  subordinate  the  reali- 
ties of  the  situation  to  mere  form,  for  the 
delay  in  the  issuing  of  the  formal  Executive  Or- 
der of  the  President  under  the  circumstances 
can  be  attributed  only  to  the  exigencies  of  the 
public  business;— by  his  representative,  the  Sec- 
retary of  the  Interior,  he  had  approved  the 
setting  apart  of  the  lands  to  the  use  of  the 
Indians   almost   three   years   before. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals will  be  affirmed  for  the  reason  that  the 
Spokane  Indian  Reservation  was  lawfully  cre- 
ated prior  to  the  filing  of  the  plat  of  the  line 
of  the  plaintiff  company  on  October  4th,  1880. 

The  cases  hereinbefore  cited,  wherein  it  was  held 
that  the  particular  grant  involved  did  not  attach, 
concerned  lands  which  had  been  reserved  for  the 
use  of  Indians,  pursuant  to  treaty  obligations,  acts 
of  Congress,  or  by  proper  administrative  authority. 

With  respect  to  unreserved  lands,  it  has  been  the 
established  policy  of  the  Government,  in  dealing 
with  unreserved  lands  actually  occupied  and  im- 
proved by  individual  Indians,  prior  to  initiation 
of  rights  under  the  various  public  land  laws,  to  ap- 
propriately protect  the  interests  of  such  individual 
holders. 

The  case  of  Cramer  et  al.  v.  United  States  (261 
U.S.  219)  held  that  lands  definitely  occupied  by 
individual  Indians  were  excepted  from  the  Central 
Pacific  .grant  of  July  26.  1866  (14  Stat.  239),  as 
lands  "reserved  *  *  *  or  otherwise  disposed  of", 
and  that  such  possessory  rights,  though  not  recog- 
nized by  any  statute  or  other  formal  governmental 
action  of  the  time,  were  protected  by  the  settled 
policy  of  the  Government  towards  the  Indians: 

Unquestionably  it  has  been  the  policy  of  the 
Federal  Government  from  the  beginning  to  re- 
spect the  Indian  right  of  occupancy,  which 
could  only  be  interfered  with  or  determined 
by  the  United  States.  Beecher  v.  Wetherby,  95 
U.S.  517.  525;  Minnesota  v.  Hitchcock,  185 
U.S.  373,  385.  It  is  true  that  this  policy  has  had 
in  view  the  original  nomadic  tribal  occupancy, 
but  it  is  likewise  true  that  in  its  essential  spirit 
it  applies  to  individual  Indian  occupancy  as 
well;  and  the  reasons  for  mantaining  it  in  the 
latter  case  would  seem  to  be  no  less  cogent, 
since  such  occupancy  being  of  a  fixed  charac- 
ter lends  support  to  another  well  understood 
policy,  namely,  that  of  inducing  the  Indian  to 
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forsake  his  wandering  habits  and  adopt  those 
of  civilized  life.  That  such  individual  occu- 
pancy is  entitled  to  protection  finds  strong  sup- 
port in  various  rulings  of  the  Interior  Depart- 
ment, to  which  in  land  matters  this  Court  has 
always  given  much  weight.  Midway  Co.  v. 
Eaton,  183  U.S.  602,  609:  Hastings  &  Dakota 
R.  R.  Co.  v.  Whitney,  132  U.S.  357,  366.  That 
department  has  exercised  its  authority  by  is- 
suing instructions  from  time  to  time  to  its 
local  officers  to  protect  the  holdings  of  non- 
reservation  Indians  against  the  efforts  of  white 
men  to  dispossess  them. 

The  court  further  stated  that  the  rights  of  one 
who  occupies  part  of  a  subdivision  of  public  land 
without  laying  claim  to  or  exercising  dominion 
over  the  remainder,  are  confined  to  the  part  occu- 
pied. 

It  is  quite  clear  that  the  question  for  decision  in 
the  Cramer  case  was  not  analogous  to  the  one 
here  presented.  In  that  case  the  right  of  the  Indian 
was  based  on  occupancy  of  a  specific  tract  and  the 
improvement  of  same  as  an  individual  apart  from 
any  tribal  relation.  It  is  undoubtedly  true  that 
lands  occupied  by  individual  Walapais  and  im- 
proved by  them  prior  to  the  date  when  the  right 
of  the  railroad  would  otherwise  attach,  would  be 
excluded  from  the  grant.  But  there  is  no  evidence 
of  such  individual  occupancy  present  in  this  case 
as  to  any  of  the  lands. 

Nor  was  there  at  the  time  of  the  granting  act 
or  at  the  time  of  the  date  of  definite  location  of 
the  line,  any  existent  reservation  affecting  the  lands 
in  question  which  had  been  set  aside  for  their 
use  by  treaty,  act  of  Congress  or  Executive  order. 
In  fact,  at  the  date  of  definite  location,  there  were 
no  Indians  inhabiting  this  region  of  the  country. 
They  were  residing  at  that  time  on  the  reserva- 
tion along  the  lower  Colorado  River,  which  had 
been  created  for  them  by  act  of  Congress. 

As  a  result  of  the  conditions  arising  after  their 
unauthorized  return  to  this  region,  the  reservation 
was  created  for  their  protection  and  welfare. 

While  the  available  information  bearing  upon 
the  question  of  use  and  occupancy  of  the  lands  now 
embraced  in  the  reservation  prior  to  the  time  of  the 
grant  to  the  railroad  company  is  meager  and  con- 
sists principally  of  the  statements  in  the  reports 
of  the  military  authorities,  it  appears  sufficient  to 
support  the  conclusion  of  the  Department  hereto- 
fore reached.  There  is  nothing  to  show  that,  prior 
to  the  time  of  the  removal  of  the  Indians  from 
northwestern  Arizona  to  the  reservation  created 
for  them  on  the  lower  Colorado,  there  was  such 


use  and  occupancy  of  the  lands  subsequently  em- 
braced in  the  reservation,  separate  and  apart  from 
the  vast  area  of  the  public  domain,  to  impress  upon 
them  the  status  of  Indian  lands.  In  any  event,  the 
fee  was  in  the  United  States,  and  it  was  within  the 
power  of  the  Congress  to  transfer  such  lands  with- 
out restriction,  to  terminate  any  right  which  they 
might  have  to  further  use  and  occupy  the  lands  and 
to  provide  other  lands  for  their  use  and  occupancy. 
In  my  view,  their  removal  to  the  reservation  pro- 
vided for  their  use  by  act  of  Congress  under  the 
circumstances  disclosed  by  the  reports,  extinguished 
any  right  which  they  might  have  acquired  to  use 
and  occupy  any  of  these  lands,  and  they  became 
subject  to  disposition  under  the  public  land  laws, 
unburdened  with  any  title  based  on  aboriginal 
occupancy. 

Viewed  in  its  most  favorable  light,  the  informa- 
tion does  not,  in  my  opinion,  establish  an  Indian 
title  growing  out  of  use  and  occupancy  of  the  area 
which  would  defeat  the  grant  to  the  railroad  com- 
pany. The  lands  were  unoccupied  public  lands  of 
the  United  States  at  the  date  of  the  definite  loca- 
tion of  the  road  on  March  12,  1872,  and,  in  con- 
sequence, the  grant  of  the  alternate  or  odd-num- 
bered sections  within  that  area  attach  as  of  that 
date.  United  States  v.  Southern  Pacific  Railroad 
Company  (146  U.S.  570)  ;  Southern  Pacific  Rail- 
road Company  v.  United  States  (183  U.S.  519). 
The  rights  of  the  Indians  in  lands  within  the 
boundaries  of  the  reservation  date  from  the  Ex- 
ecutive order  of  January  4,  1883,  when  the  lands 
were  set  aside  for  their  use  and  occupancy.  The 
map  of  the  definite  location  having  been  filed  long 
prior  to  the  creation  of  the  reservation,  it  there- 
fore appears  that  the  views  expressed  in  the  letter 
of  the  First  Assistant  Secretary  to  the  Commis- 
sioner of  the  General  Land  Office,  dated  October  2, 
1919,  to  the  effect  that  there  was  no  such  Indian 
claim  as  prevented  the  railroad  grant  from  attach- 
ing to  these  lands,  was  correct.  Furthermore,  in 
subsequent  legislation— act  of  February  20,  1925  (43 
Stat.  954)  ,— Congress  gave  tacit  recognition  to  the 
rights  of  the  railroad  company  to  lands  within  the 
reservation  under  its  grant  when  it  authorized  the 
Secretary  to  divide  and  consolidate  the  respective 
holdings  of  the  Indians  and  private  parties,  in  order 
that  the  Indian  lands  might  be  embraced  in  a 
large,  compact  body  for  their  exclusive  use  and 
benefit. 

E.  C.  Finney, 

Solicitor. 

Approved:  September  16,  1931. 

John  H.  Edwards,  Assistant  Secretary. 
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Alaskan  Reindeer  Acquisition 

M-26690  September  16,  1931. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

I  have  been  requested  to  render  an  opinion  in 
regard  to  the  procedure  to  be  followed  in  cases  that 
have  been  brought  to  the  attention  of  the  General 
Reindeer  Superintendent  at  Nome,  Alaska,  involv- 
ing the  acquisition  of  female  reindeer  by  traders 
in  settlement  for  bills  incurred  by  the  native 
owners. 

It  is  not  practicable  to  formulate  a  satisfactory 
opinion  on  the  general  question,  as  the  facts  and 
circumstances  of  each  particular  case  might  be  de- 
terminative of  the  procedure  to  be  followed.  The 
correspondence  submitted  with  the  request  relates 
to  a  case  about  ten  years  old  where  female  deer 
were  turned  over  to  a  trader  in  satisfaction  of  bills 
incurred  under  most  distressful  circumstances.  I 
could  not  recommend  any  action  at  this  late  date 
to  recover  the  animals  (or  the  value  thereof)  which 
were  transferred  to  procure  medical  aid  and  sus- 
tenance for  the  immediate  need  of  the  natives.  In 
such  a  case  I  think  the  long  delay  and  the  circum- 
stances of  the  transaction  would  justify  the  pre- 
sumption that  the  disposal  was  sanctioned  by  the 
property  authority,  or  that  the  transaction  should 
be  condoned  at  this  time  and  permitted  to  rest 
undisturbed. 

I  do  not  find  any  restrictions  in  the  regulations 
on  the  sale  of  male  reindeer  owned  by  the  natives 
except  as  provided  under  contract  with  each  ap- 
prentice, but  there  has  always  been  a  restriction 
on  the  sale  of  female  reindeer.  The  last  regulation, 
by  order  of  October  2,  1929,  provides: 

Female  reindeer  may  be  disposed  of  by  a 
native  of  Alaska  to  any  person  upon  the  written 
approval  in  each  instance  of  the  General  Super- 
visor of  the  Alaska  Reindeer  Service  or  his 
agent,  provided  each  individual  native  owner 
must  at  all  times  retain  at  least  100  female  deer 
for  breeding  purposes;  reports  of  sales,  trans- 
fers and  slaughter  shall  be  made  to  the  Gen- 
eral Supervisor  on  forms  provided  by  him. 

I  think  this  regulation  may  be  enforced  in  a 
proper  case  by  bringing  suit  to  recover  the  animals 
illegally  transferred,  or  the  value  thereof.  But  I  am 
of  the  opinion  that  this  regulation  has  application 
only  in  respect  to  animals  concerning  which  the 
Government  is  authorized  to  act  in  behalf  of  the 


natives  who  may,  in  such  connection,  be  regarded 
as  wards  of  the  Nation.  The  law  as  embodied  in 
section  39,  title  48,  U.S.  Code,  contemplates  that 
when  practicable  the  reindeer  owned  by  the  United 
States  shall  be  turned  over  to  the  natives,  or  to  the 
missions,  to  be  held  and  used  under  such  conditions 
as  the  Secretary  of  the  Interior  shall  prescribe.  In 
respect  to  any  such  animals  so  turned  over  to  the 
natives,  as  well  as  the  increase  of  such  animals,  it 
is  doubtless  within  the  province  of  the  Secretary 
of  the  Interior  to  control  the  disposal  thereof  by 
regulations.  It  may  be,  however,  that  natives  in 
some  instances  have  acquired  female  reindeer  by 
their  own  labor  or  funds  which  could  not  be  traced 
to  a  Government  source,  but  which  were  obtained 
altogether  independently  of  the  Government.  In 
such  case  it  does  not  appear  that  the  Government 
would  have  jurisdiction  to  interfere  with  any  trans- 
fer thereof  by  the  native,  as  I  am  not  aware  of  any 
provision  of  law  whereby  any  Government  agency 
has  been  constituted  general  guardian  for  the  na- 
tives so  as  to  place  any  and  all  of  their  private 
property  under  control   of  the  Government. 

Furthermore,  I  do  not  believe  that  the  regula- 
tion as  drawn  would  be  applicable  to  a  case  where 
a  native  sells  a  male  reindeer  and  with  the  pro- 
ceeds buys  a  female  reindeer,  or  where  he  trades 
a  male  reindeer  for  a  female  reindeer.  He  is  per- 
mitted to  dispose  of  male  reindeer  without  restric- 
tion, except  as  may  be  provided  by  contract  with 
apprentices,  and  it  follows  that  he  may  do  as  he 
pleases  with  that  which  he  receives  in  return  for 
such  transfer.  I  see  no  reason,  however,  why  the 
regulation  could  not  be  amended  to  meet  such  a 
situation  if  deemed  advisable  from  an  adminis- 
trative point  of  view. 

E.  C.  Finney, 

Solicitor. 
Approved:  September  16,  1931. 
John  H.   Edwards,  Acting  Secretary. 


Taxation  of  Mineral  Production- 
Five  Tribes 


53  I.D.  502 
M-26672 


September  22,  1931. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  the  right  of 
the  State  of  Oklahoma  under  section  3  of  the  act 
of  May  10,  1928   (45  Stat.  495),  to  tax  the  royalty 
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interests  of  members  of  the  Five  Civilized  Tribes 
in  the  oil  and  gas  produced  from  their  restricted 
lands.  Said  section  3  reads: 

That  all  minerals,  including  oil  and  gas,  pro- 
duced on  or  after  April  26,  1931,  from  re- 
stricted allotted  lands  of  members  of  the  Five 
Civilized  Tribes  of  Oklahoma,  or  from  in- 
herited restricted  lands  of  full-blood  Indian 
heirs  or  devisees  of  such  lands,  shall  be  sub- 
ject to  all  State  and  Federal  taxes  of  every  kind 
and  character  the  same  as  those  produced  from 
lands  owned  by  the  other  citizens  of  the  State 
of  Oklahoma;  and  the  Secretary  of  the  Interior 
is  hereby  authorized  and  directed  to  cause  to  be 
paid,  from  the  individual  Indian  funds  held 
under  his  supervision  and  control  and  belong- 
ing to  the  Indian  owners  of  the  lands,  the  tax 
or  taxes  so  assessed  against  the  royalty  interest 
of  the  respective  Indian  owners  in  such  oil,  gas, 
and  other  mineral  production. 

The  above  provision  of  law  is  free  from  am- 
biguity. In  so  far  as  it  was  within  the  power  of 
Congress  to  so  provide,  the  plain  effect  is  to  subject 
to  both  Federal  and  State  taxation  on  and  after- 
April  26,  1931,  all  minerals  produced  from  the 
restricted  lands  of  members  of  the  Five  Civilized 
Tribes,  including  the  royalty  interests  of  the  In- 
dian owners.  Bearing  in  mind,  however,  that  it  is 
beyond  the  power  even  of  Congress  to  invade  or  im- 
pair vested  rights,  it  becomes  important,  in  de- 
termining whether  the  statute  is  effective  to  ac- 
complish the  plainly  expressed  purpose,  to  consider 
the  rights  of  these  Indians  with  regard  to  the  tax- 
ability of  their  lands  under  prior  legislation  and 
treaties  negotiated  with  them. 

The  Five  Civilized  Tribes  embrace  the  Choc- 
taws,  the  Chickasaws,  the  Cherokees,  the  Creeks,  and 
the  Seminoles.  Each  of  these  tribes  originally  owned 
in  common  extensive  areas  of  land  in  what  is  now 
the  State  of  Oklahoma,  which  lands  were  allotted 
in  severalty  to  the  enrolled  members  of  the  tribes 
through  agreements  negotiated  by  a  commission 
created  for  that  purpose.  (See  sections  15  and  16, 
act  of  March  3,  1893,  27  Stat.  645.)  Separate  agree- 
ments were  negotiated  with  each  tribe  but  all  were 
substantially  the  same  in  general  outline  and  pur- 
pose, and  provided  in  the  main  for  relinquishment 
by  the  members  of  all  claims  to  tribal  property,  in 
consideration  of  which  they  were  to  receive  allot- 
ments of  land  in  severalty  subject  to  certain  speci- 
fied conditions. 

Part  of  the  lands  so  allotted  to  each  number  was 
to  be  designated  as  a  homestead  and  the  remainder 
surplus.  Exemption  from  taxation  in  varying  de- 
grees was  granted  as  to  certain  lands  in  each  agree- 


ment. The  original  Choctaw  and  Chickasaw  agree- 
ment (section  29  of  the  act  of  June  28,  1898,  30  Stat. 
495,  507,  as  modified  by  the  act  of  July  1,  1902,  32 
Stat.  641),  provided  that  "all  the  lands  allotted 
shall  be  nontaxable  while  the  title  remains  in  the 
original  allottee  but  not  to  exceed  21  years  from 
date  of  patent".  Section  13  of  the  Cherokee  agree- 
ment set  forth  in  the  act  of  July  1,  1902  (32  Stat. 
716)  ,  declared  that  "during  the  time  said  home- 
stead is  held  by  the  allottee  the  same  shall  be  non- 
taxable and  shall  not  be  liable  for  any  debt  con- 
tracted by  the  owner  thereof  while  so  held  by 
him".  Section  7  of  the  original  Creek  agreement 
(act  of  March  3,  1901,  31  Stat.  861,  863),  and  sec- 
tion 16  of  the  supplemental  agreement  (act  of 
June  30,  1902,  32  Stat.  500)  ,  provided  that  the 
lands  allotted  as  homestead  "should  remain  non- 
taxable" for  21  years  from  the  date  of  the  deed 
therefor.  The  original  Seminole  agreement  ratified 
by  the  act  of  July  1,  1898  (30  Stat.  567,  568) ,  pro- 
vided that  each  allottee  should  designate  one  tract 
of  40  acres  "which  shall  by  the  terms  of  the  deed  be 
made  inalienable  and  nontaxable  as  a  homestead 
in  perpetuity." 

The  grant  of  nontaxable  land  to  the  Choctaws 
and  Chickasaws  thus  extended  to  both  the  home- 
stead and  surplus  allotments,  but  the  nontaxable 
grant  in  the  case  of  the  Creeks,  the  Cherokees  and 
the  Seminoles  was  confined  to  the  homestead  allot- 
ment, no  provision  being  contained  in  the  agree- 
ments with  these  three  tribes  for  the  exemption 
of  the  surplus  allotments  from  taxation.  In  addition 
to  the  provision  for  tax  exemption,  however,  each 
agreement  imposed  restrictions  against  the  aliena- 
tion of  the  allotted  lands,  both  homestead  and  sur- 
plus, the  effect  of  which  was  to  withdraw  the  lands 
from  State  taxation  during  the  period  of  restric- 
tions. See  Carpenter  v.  Shaw  (280  U.S.  363,  366) , 
United  States  v.  Rickert  (188  U.S.  432),  United 
States  v.  Shock   (187  Fed.  870)  . 

The  periods  of  restriction  fixed  in  the  allotment 
agreements  were  not  identical,  but  were  subse- 
quently made  uniform  by  the  acts  of  April  26,  1906 
(34  Stat.  137),  and  May  27,  1908  (35  Stat.  312). 
The  periods  of  restriction  as  fixed  by  these  acts 
would  have  expired  in  the  absence  of  further  leg- 
islation by  Congress  on  April  26,  1931.  By  reason 
of  these  restrictions  against  alienation,  all  of  these 
lands,  including  the  surplus  allotments  of  the  Cher- 
okees, the  Creeks  and  the  Seminoles,  were  exempt 
from  taxation  for  a  period  co-extensive  with  the 
period  of  restrictions  against  alienation  in  addi- 
tion to  the  specific  provisions  contained  in  the  al- 
lotment agreements  for  the  nontaxability  of  speci- 
fied lands  for  stated  periods. 

For  the  purpose  of  this  opinion,  therefore,  the 
lands  of  these  Indians  must  be  divided  into  two 
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classes.  First,  those  lands  to  which  an  exemption 
from  taxation  has  attached  by  the  express  provi- 
sions of  the  allotment  agreements,  and  second, 
those  lands  to  which  the  exemption  from  taxation 
attached,  not  by  virtue  of  a  grant  of  nontaxable 
land  made  by  the  original  allotment  agreement,  but 
as  an  incident  of  the  restrictions  against  alienation. 

As  to  the  lands  embraced  in  the  first  class,  the 
Supreme  Court  of  the  United  States  in  Choate  v. 
Trapp  (224  U.S.  665) ,  has  held,  with  respect  to  the 
grant  of  nontaxable  land  made  by  the  Choctaw 
and  Chickasaw  agreement  hereinbefore  referred  to, 
that  such  grant  conferred  upon  the  allottees  prop- 
erty rights  within  the  protection  of  the  fifth  amend- 
ment to  the  Federal  Constitution  and  hence  not 
subject  to  repeal  or  impairment  by  later  congres- 
sional legislation.  To  the  same  effect  in  Gleason  v. 
Wood  (224  U.S.  679),  involving  Choctaw  lands; 
English  v.  Richardson  (224  U.S.  680) ,  involving 
Creek  lands  and  Carpenter  v.  Shaw,  supra. 

In  the  Carpenter  v.  Shaw  case,  decided  January 
6,  1930,  the  State  of  Oklahoma  had  undertaken 
under  section  9814,  Comp.  Stats.  Okla.,  1921,  to 
impose  a  tax  of  three  per  cent  upon  the  gross  value 
of  the  royalty  interests  of  certain  Choctaw  Indians 
of  less  than  half  blood  in  oil  and  gas  produced  from 
lands  granted  to  them  as  nontaxable  under  the 
original  allotment  agreement.  The  restrictions 
against  alienation  had  been  removed  by  the  act 
of  May  27,  1908,  supra,  with  the  declaration  that 
such  lands  should  thereupon  become  subject  to  tax- 
ation. In  addition  to  this,  section  3  of  the  act  under 
consideration  had  expressly  provided  for  the  tax- 
ation by  the  State  of  such  royalty  interests.  Not- 
withstanding all  this,  the  Supreme  Court  held  that 
the  tax  sought  to  be  imposed  was  not  a  tax  on  oil 
and  gas  severed  from  the  realty,  but  was  a  tax  upon 
the  right  reserved  in  the  Indians  as  lessors  and 
owners  of  the  fee  and  was  forbidden  by  the  tax 
exemption  provision  contained  in  the  allotment 
agreement.  In  so  holding  the  Court  said: 

Whatever  was  the  meaning  of  the  present 
exemption  clause  at  the  time  of  its  adoption 
must  be  taken  to  be  its  effect  now,  since  it  may 
not  be  narrowed  by  any  subsequently  declared 
intention  of  Congress.  Choate  v.  Trapp,  supra. 
Having  in  mind  the  obvious  purpose  of  the 
Atoka  Agreement  to  protect  the  Indians  from 
the  burden  of  taxation  with  respect  to  their 
allotments  and  this  applicable  principle  of  con- 
struction, we  think  the  provision  that  "the 
lands  allotted  shall  be  non-taxable  while  the 
title  remains  in  the  allottees"  can  not  be  taken 
to  be  restricted  only  to  those  taxes  commonly 
known  as  land  or  real  estate  taxes,  but  must 
be  deemed  at  least  to  embrace  a  tax  assessed 


against  the  allottees  with  respect  to  a  legal  in- 
terest in  their  allotment  less  than  the  whole, 
acquired  or  retained  by  them  by  virtue  of  their 
ownership. 

Where  a  Federal  right  is  concerned  we  are 
not  bound  by  the  characterization  given  to  a 
State  tax  by  State  courts  or  legislatures,  or  re- 
lieved by  it  from  the  duty  of  considering  the 
real  nature  of  the  tax  and  its  effect  upon  the 
Federal  right  asserted.  Choctaw  Gulf  R.  Co.  v. 
Harrison,  supra;  Galveston,  H.  &  S.A.R.  Co.  v. 
Texas,  210  U.S.  217,  227.  We  think  it  plain 
that  the  tax  imposed  on  the  royalty  interest 
of  the  present  petitioners  is  not  a  tax  on  oil  and 
gas  severed  from  the  realty,  but  is,  by  its  very 
terms,  a  tax  upon  the  right  reserved  in  them  as 
lessors  and  owners  of  the  fee.  The  tax  is  im- 


posed  on    the    "royalty   interest 


except 


such  interests  of  the  State  of  Oklahoma  or  such 
royalty  interests  as  are  exempted  from  taxation 
under  the  laws  of  the  United  States"  and  is 
made  "a  lien  on  such  interest."  It  is  in  lieu  of 
all  other  taxes  "upon  any  property  rights  at- 
tached to  or  inherent  in  the  right"  to  the 
specified  minerals  and  "upon  the  mining  rights 
and  privileges  for  the  minerals  aforesaid  be- 
longing to  or  appertaining  to  the  land." 

It  sufficiently  appears,  were  that  controlling, 
that  numerous  decisions  of  the  Oklahoma 
courts  since  the  Atoka  agreement  have  treated 
the  royalty  interest  of  the  lessor  as  a  right  at- 
tached and  incident  to  his  ownership  or  rever- 
sionary interest  in  the  land.  Barnes  v.  Keys,  36 
Okla.  6;  Strawn  v.  Brady,  84  Okla.  66;  Harris  v. 
Brady,  136  Okla.  274;  compare  Rich  v.  Don- 
eghy,  71  Okla.  204,  and  see  Parker  v.  Riley,  250 
U.S.  66.  But  even  if  this  did  not  appear  to  be 
the  case,  an  interest  commonly  so  regarded 
and  practically  so  associated  with  the  use  and 
enjoyment  of  the  allotted  lands  could  not, 
under  the  rule  of  liberal  construction  rightly 
invoked  by  the  petitioners,  be  deemed  ex- 
cluded from  the  benefits  of  the  exemption 
granted  by  section  29. 

Upon  the  principle  stated  and  applied  in  the 
foregoing  decisions,  I  am  clearly  of  the  opinion  that 
all  of  the  lands  allotted  to  the  members  of  the  Five 
Civilized  Tribes,  made  nontaxable  by  the  provi- 
sions of  the  agrements  under  which  the  allotments 
were  made,  continue  to  be  exempt  in  the  hands  of 
the  Indian  allottees  from  all  forms  of  State  taxa- 
tion during  the  period  provided  for  in  such  agree- 
ments, irrespective  of  subsequent  legislation  by 
Congress  purporting  to  subject  them  to  taxation, 
including  section  3  of  the  act  of  May  10,  1928. 
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As  to  the  lands  embraced  in  the  second  class, 
that  is,  those  exempt  from  taxation  as  an  incident 
of  the  restrictions  against  alienation,  it  is  to  be 
observed  that  at  the  time  of  the  passage  of  the  act 
of  May  10,  1928,  the  restrictions  and  likewise  the 
exemption  from  taxation  would  have  terminated 
on  April  26,  1931.  Thereafter  the  lands  would  have 
been  freely  alienable,  and  likewise  subject  to  tax- 
ation in  the  absence  of  some  provision  to  the  con- 
trary by  Congress.  The  restrictions  against  aliena- 
tion by  reason  of  which  this  class  of  lands  was 
protected  from  taxation,  did  not  constitute  a  vested 
property  right  but  were  in  the  nature  of  personal 
disabilities  to  be  continued  or  dropped  at  the  will 
of  Congress.  As  stated  by  the  Supreme  Court  in 
Choate  v.  Trapp,  supra,  "the  right  to  remove  the 
restriction  was  in  pursuance  of  the  power  under 
which  Congress  could  legislate  as  to  the  status  of 
the  ward  and  lengthen  or  shorten  the  period  of  dis- 
ability." 

By  section  one  of  the  act  under  consideration 
Congress  did  extend  the  restrictions  against  aliena- 
tion for  an  additional  period  of  25  years,  but  in  so 
doing  that  body  saw  fit  to  depart  from  its  usual 
policy  of  relieving  the  lands  from  taxation  by  de- 
claring in  section  three  that  all  mineral  production 
from  the  lands,  including  the  royalty  interest  of 
the  Indian  owners  should  be  subject  to  state  and 
Federal  taxation.  In  so  far  as  the  lands  to  which 
no  vested  right  of  immunity  from  taxation  has 
attached  are  concerned,  the  legislation  providing 
for  the  tax  invaded  no  right  of  the  Indians  and  was 
unquestionably  a  proper  exercise  of  the  plenary 
power  possessed  by  Congress  over  the  subject  mat- 
ter. See  in  this  connection  opinion  of  the  Attorney 
General  rendered  November  4,  1921  (33  Ops.  Atty. 
Gen.  60) ,  upholding  the  validity  of  section  5  of 
the  act  of  March  3,  1921  (41  Stat.  1251),  author- 
izing the  State  of  Oklahoma  to  tax  the  oil  and  gas 
production  from  Osage  Indian  lands,  including  the 
royalty  interest  of  the  Osage  Tribe.  In  my  opinion, 
therefore,  the  royalty  interests  of  the  Indians  in  the 
oil  and  gas  produced  from  this  class  of  lands  be- 
came subject  to  taxation  by  the  State  of  Oklahoma 
under  the  provisions  of  section  3  of  the  act  of  May 
10,  1928,  on  and  after  April  26,  1931. 

A  further  question  arising  out  of  an  apparent 
conflict  between  sections  3  and  4  of  the  act  of  May 
10,  1928,  remains  to  be  considered.  The  latter  sec- 
tion as  amended  by  the  act  of  May  24,  1928  (45 
Stat.  733) ,  reads: 

That  on  and  after  April  26,  1931,  the  allot- 
ted, inherited,  and  devised  restricted  lands  of 
each  Indian  of  the  Five  Civilized  Tribes  in 
excess  of  one  hundred  and  sixty  acres  shall 
be  subject  to  taxation  by  the  State  of  Okla- 


homa under  and  in  accordance  with  the  laws 
of  that  State,  and  in  all  respects  as  unrestricted 
and  other  lands;  Provided,  That  the  Indian 
owner  of  restricted  land,  if  an  adult  and  not 
legally  incompetent,  shall  select  from  his  re- 
stricted land  a  tract  or  tracts,  not  exceeding  in 
the  aggregate  one  hundred  and  sixty  acres,  to 
remain  exempt  from  taxation,  and  shall  file 
with  the  Superintendent  of  the  Five  Civilized 
Tribes  a  certificate  designating  and  describing 
the  tract  or  tracts  so  selected;  Provided  further, 
That  in  cases  where  such  Indian  fails,  with  two 
years  from  date  hereof,  to  file  such  certificate, 
and  in  cases  where  the  Indian  owner  is  a 
minor  or  otherwise  legally  incompetent,  the 
selection  shall  be  made  and  certificate  prepared 
by  the  Superintendent  for  the  Five  Civilized 
Tribes;  and  such  certificate,  whether  by  the 
Indian  or  by  the  Superintendent  for  the  Five 
Civilized  Tribes,  shall  be  subject  to  approval 
by  the  Secretary  of  the  Interior;  and,  when 
approved  by  the  Secretary  of  the  Interior  shall 
be  recorded  in  the  office  of  the  Superintendent 
for  the  Five  Civilized  Tribes,  and  in  the  county 
records  of  the  county  in  which  the  land  is  situ- 
ated; and  said  lands,  designated  and  described 
in  the  approved  certificates  so  recorded,  shall 
remain  exempt  from  taxation  while  the  title 
remains  in  the  Indian  designated  in  such  ap- 
proved and  recorded  certificate,  or  in  any  full- 
blood  Indian  heir  or  devisee  of  the  land:  Pro- 
vided, That  the  tax  exemption  shall  not  extend 
beyond  the  period  of  restrictions  provided  for 
in  this  Act:  And  provided  further,  That  the 
tax-exempt  land  of  any  such  Indian  allottee, 
heir,  or  devisee  shall  not  at  any  time  exceed 
one  hundred  and  sixty  acres. 

In  section  3  Congress  provided  without  qualifica- 
tion that  all  minerals  produced  from  the  restricted 
lands  of  these  Indians  should  be  subject  to  both 
State  and  Federal  taxation.  Section  4  declares  that 
on  and  after  April  26,  1931,  all  of  such  restricted 
lands,  exclusive  of  160  acres  to  be  selected  and  des- 
ignated by  each  Indian  as  therein  provided 
shall  be  subject  to  taxation  by  the  State  of  Okla- 
homa in  accordance  with  the  laws  of  that  State  and 
in  all  respects  as  unrestricted  and  other  lands.  As 
to  the  160  acres  so  selected  and  designated,  it  was 
declared  also  without  qualification  that  the  same 
was  to  remain  exempt  from  taxation  "while  the  title 
remains  in  the  Indian  designated  in  such  approved 
and  recorded  certificate  or  in  any  full-blood  heir 
or  devisee  of  the  land."  Under  this  latter  provision, 
standing  alone,  it  is  clear  that  the  designated  160- 
acre  tract  would  be  protected   from   the   mineral 


October  14,  1931 


Opinions  of  the  Solicitor 


285 


production  tax  as  well  as  other  forms  of  taxation. 
To  so  hold,  however,  is  to  reduce  to  mere  surplus- 
age the  provisions  of  section  3  relating  to  the  min- 
eral production  tax,  inasmuch  as  the  only  lands  re- 
maining upon  which  that  section  could  operate 
would  be  those  in  excess  of  the  designated  160  acres, 
the  taxation  of  which  for  all  purposes,  including 
the  mineral  production  tax,  was  expressly  provided 
for  in  section  4.  No  further  provision  for  the  taxa- 
tion of  the  excess  lands  was  necessary  and  hence  it 
is  obvious  that  section  3  was  designated  to  accom- 
plish some  further  purpose.  That  purpose,  I  think, 
was  to  subject  to  taxation  on  and  after  April  26, 
1931,  the  mineral  production  from  all  of  the  re- 
stricted lands  of  these  Indians,  including  the  160 
acres  designated  under  the  provisions  of  section  4 
above.  In  enacting  said  section  4,  particularly  the 
clause  exempting  designated  lands  from  taxation. 
Congress  doubtless  had  in  mind  the  granting  of  an 
exemption  from  what  is  commonly  known  as  land 
or  real  estate  taxes  as  distinguished  from  a  mineral 
tax  such  as  provided  for  in  section  3.  Under  this 
view,  which  harmonizes  the  two  sections  and  gives 
effect  to  both  and  is  thus  in  accord  with  well  estab- 
lished rules  of  statutory  construction  (see  25  R.C.L., 
section  247,  page  1006,  and  cases  there  cited) ,  the 
lands  designated  as  tax  exempt  under  the  pro- 
visions of  section  4  above  would  be  exempt  from  all 
forms  of  State  taxation  exclusive  of  the  mineral 
production  tax,  to  which  production  tax  they  would 
be  subject  save  where  protected  therefrom  by  the 
doctrine  announced  in  Choate  v.  Trapp,  and  Car- 
penter v.  Shaw,  supra. 

E.  C.  Finney, 

Solicitor. 
Approved:  September  22,  1931. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 
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M-26731 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


February  5,  1930,  the  Circuit  Court  of  Appeals, 
Tenth  Circuit,  in  Blackbird  v.  Commissioner  of  In- 
ternal Revenue  (38  Fed.  2d  976) ,  held  that  the  in- 
come of  a  restricted  full-blood  member  of  the  Osage 
Tribe  of  Indians,  derived  from  tribal  sources,  was 
not  subject  to  taxation  under  the  various  Federal 
revenue  acts.  Under  this  decision,  according  to  in- 
formal   advice   received   by   the   Commissioner   of 


Indian  Affairs,  a  refund  of  certain  moneys  repre- 
senting taxes  paid  upon  the  income  of  Martha 
Washington  To-Wah-e-he,  is  about  to  be  made  by 
the  Commissioner  of  Internal  Revenue.  It  is  ex- 
pected that  the  money  so  refunded  will  be  for- 
warded to  the  Superintendent  of  the  Osage  Indian 
Agency  at  Pawhuska,  Oklahoma,  and  the  Com- 
missioner of  Indian  Affairs  desires  to  know  whether 
such  moneys  may  be  regarded  as  restricted  funds; 
that  is,  subject  to  governmental  control  and  super- 
vision. At  his  suggestion,  you  request  my  opinion 
in  the  matter. 

Martha  Washington  To-wah-e-he  is  not  a  mem- 
ber of  the  Osage  Tribe,  but  is  a  restricted  member 
of  the  Cherokee  Tribe  in  Oklahoma,  enrolled  upon 
the  final  rolls  of  that  tribe  as  a  half-blood  under 
the  name  of  Martha  Washington  Axe.  She  was 
legally  married  to  To-wah-e-he,  a  full-blood  Osage, 
who  died  testate  August  4,  1916,  leaving  a  valid  will, 
under  the  provisions  of  which  the  wife,  Martha, 
succeeded  to  his  entire  estate.  This  estate  consisted, 
among  other  property,  U/o  shares  in  the  Osage  tri- 
bal income  derived  chiefly  from  leases  of  mineral 
deposits  underlying  the  Osage  reservation,  which 
income  is  distributable  quarterly  pro  rata  among 
the  enrolled  members  of  the  tribe,  the  shares  of  de- 
ceased members  being  paid  to  their  heirs  or  dev- 
isees as  the  case  may  be.  See  act  of  lune  28,  1906 
(34  Stat.  539) ,  as  amended  March  3,  1921  (41  Stat. 
1249),  and  February  27,   1925    (43  Stat.    1008). 

The  amount  of  the  anticipated  refund  is  not 
stated,  nor  is  it  shown  when  and  by  whom  the  in- 
come taxes  were  paid.  This  information  is  not  re- 
garded as  essential,  however,  inasmuch  as  we  are 
here  concerned  only  with  the  status  of  moneys  re- 
funded on  account  of  taxes  paid  upon  the  interest 
acquired  by  Martha  Washington  To-wah-e-he  un- 
der the  will  of  her  deceased  husband  in  the  quar- 
terly distributions  of  the  Osage  tribal  income.  The 
status  of  the  moneys  refunded,  that  is,  whether 
restricted  or  unrestricted,  is  determined,  of  course, 
by  the  status  of  the  income  from  which  paid.  Such 
income  in  the  hands  of  the  testator  clearly  would 
have  been  restricted,  he  being  a  restricted  full-blood 
Osage,  but  whether  subject  to  like  restrictions  in 
the  hands  of  his  devisee,  Martha,  depends  upon  the 
operation  of  the  will  as  effecting  a  removal  of  re- 
strictions from  Martha's  interest  in  the  quarterly 
distributions  as  and  when  made. 

The  will  was  made  and  approved  under  author- 
ity of  section  8  of  the  act  of  April  18,  1912  (37 
Stat.  86) ,  which  reads: 

That  any  adult  member  of  the  Osage  Tribe 
of  Indians  not  mentally  incompetent  may  dis- 
pose of  any  or  all  of  his  estate,  real,  personal, 
or  mixed,  including  trust  funds,  from  which 
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restrictions  as  to  alienation  have  not  been 
removed,  by  will,  in  accordance  with  the  laws 
of  the  State  of  Oklahoma:  Provided,  That  no 
such  will  shall  be  admitted  to  probate  or  have 
any  validity  unless  approved  before  or  after  the 
death  of  the  testator  by  the  Secretary  of  the 
Interior. 

The  Supreme  Court  of  the  United  States  in  La 
Motte  v.  United  States  (254  U.S.  570)  ,  held  that  a 
devise  of  a  direct  or  inherited  restricted  Osage  al- 
lotments made  pursuant  to  section  8  above,  op- 
erates as  a  conveyance  of  the  land  free  from  all 
restrictions,  and  this  notwithstanding  the  fact  that 
the  devisees  were  themselves  restricted  members  of 
the  Osage  Tribe.  That  the  same  principle  would 
apply  to  funds  passing  under  such  will  appears  to 
have  been  recognized  by  the  Court  in  the  follow- 
ing language: 

This  provision  is  broadly  written,  is  in  terms 
applicable  to  restricted  lands  and  funds,  and 
enables  the  Indian  to  dispose  of  all  or  any 
part  of  his  estate  by  will,  in  accordance  with 
the  state  law,  if  his  will  be  approved  by  the 
Secretary.  True,  it  does  not  say  that  a  disposal 
by  an  approved  will  shall  put  an  end  to  exist- 
ing restrictions,  but  that  is  an  admissible,  if 
not  the  necessary,  conclusion  from  its  words. 

In  Yarhola  v.  Duling  (207  Pac.  293)  the  Su- 
preme Court  of  Oklahoma  specifically  ruled  that 
restricted  funds  devised  by  will  passed  to  an  Indian 
devisee  free   from  restrictions,   saying: 

The  next  question  for  consideration  is 
whether  the  funds  sought  to  be  loaned,  being 
acquired  by  Yarhola  by  will,  are  unrestricted. 
The  Supreme  Court  of  the  United  States  in  the 
case  of  La  Motte  v.  U.S.,  254  U.S.  570,  41  Sup. 
Ct.  204,  65  L.  Ed.  410,  held  in  substance  that 
the  devisee  of  restricted  land  by  will,  approved 
according  to  the  act  of  Congress,  operates  as 
a  conveyance  of  the  land  free  from  restrictions. 
By  applying  the  same  principle  to  restricted 
funds  that  were  devised  by  will,  executed  in 
accordance  with  an  act  of  Congress,  the  dev- 
isee would  take  the  same  free  of  restrictions. 
See,  also,  McKinney  v.  Bluford,  supra,  and 
Barlow  v.  Soldofsky,  supra.  We  think  the  po- 
sition of  the  defendant  is  well  taken,  and  the 
probate  attorney  in  his  official  capacity  has  no 
authority  to  appear  in  this  case,  nor  did  he 
have  such  right  or  authority  to  appear  in  the 
county  court  in  his  official  capacity,  for  the 
reason    the   funds   were   unrestricted   and   not 


under  the  supervision  or  control  of  any  agency 
of  the  United  States. 

It  appears  from  the  record  at  hand  that  the  doc- 
trine announced  in  the  foregoing  decisions  has  been 
repeatedly  invoked  and  followed  by  this  Depart- 
ment with  respect  to  the  income  of  the  Indian 
under  consideration.  August  9,  1926,  the  Commis- 
sioner of  Indian  Affairs,  in  a  letter  approved  by 
the  Assistant  Secretary  of  the  Interior  on  August 
11,  1926,  ruled  upon  authority  of  the  La  Motte 
decision  that  the  funds  of  Martha  Washington 
To-wah-e-he  were  unrestricted  and  directed  the 
Superintendent  of  the  Osage  Indian  Agency  to  turn 
over  to  Martha's  legal  guardian  the  funds  then  on 
hand  or  thereafter  accruing  to  her  credit.  This  de- 
cision was  adhered  to  in  a  letter  signed  by  the 
Commissioner  on  August  27  and  approved  by  the 
Assistant  Secretary  of  the  Interior  on  September  2, 
1926.  Again,  on  October  24,  1930,  the  Department 
considered  the  question  and  advised  the  Commis- 
sioner of  Indian  Affairs,  in  a  decision  signed  by  the 
Assistant  Secretary  of  the  Interior,  that  the  funds 
accruing  to  Martha  were  not  subject  to  govern- 
mental control  and  supervision,  and  that  the  duty 
of  the  Department  with  respect  thereto  was  a 
purely  ministerial  one  of  making  payments  to  her 
as  and  when  due.  In  that  decision  the  Department, 
referring  to  the  La  Motte  case,  said: 

That  decision,  to  be  sure,  dealt  with  lands, 
but  the  ruling  announced  appears  to  apply 
with  equal  force  to  funds.  The  authority  to  dis- 
pose of  both  classes  of  property  is  conferred 
by  the  same  statute  and  if  the  effect  of  the  will 
is  to  remove  restrictions  as  to  the  one,  the  same 
result  logically  follows  as  to  the  other. 

The  uniform  holding  of  the  Department  over  a 
period  of  years  has  thus  been  that  the  funds  here 
involved  are  unrestricted  and  in  accordance  there- 
with all  such  funds  have  been  released  to  the  In- 
dian or  her  duly  appointed  guardian  for  disposi- 
tion by  them  free  from  governmental  control  and 
supervision. 

It  is  to  be  observed  that  the  La  Motte  case  was 
decided  in  January,  1921,  prior  to  the  enactment 
of  the  act  of  March  3,  1921  (41  Stat.  1249) ,  which, 
as  amended  by  the  act  of  February  27,  1925  (43 
Stat.  1008),  places  definite  and  specific  restrictions 
upon  the  expenditure  and  disbursement  of  funds 
flowing  to  members  of  the  Osage  Tribe,  whether 
accruing  to  them  in  their  own  right,  or  as  heirs  or 
devisees  of  deceased  members.  As  to  them,  of 
course,  the  principle  announced  in  the  La  Motte 
case  no  longer  applies.  But,  as  hereinbefore  pointed 
out,    Martha    Washington    To-wah-e-he    is    not    a 
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member  of  the  Osage  Tribe,  and  the  enactments 
referred  to  contain  no  specific  provision  for  the 
provision  of  the  income  of  Indians  such  as  she.  Or- 
dinarily, this  omission  might  not  be  regarded  as 
ncessarily  fatal,  as  the  power  of  the  Secretary  with 
respect  to  the  Indians  and  their  property  is  not 
always  dependent  upon  express  congressional  au- 
thority. Rainbow  v.  Young  (161  Fed.  835)  ;  Terri- 
tory of  Alaska  v.  Annette  Island  Packing  Company 
(289  Fed.  671)  ;  United  States  v.  McDaniel  (7  Pet. 
1) .  As  a  restricted  member  of  the  Cherokee  Tribe, 
Martha  may  properly  be  regarded  as  in  need  of 
protection  and  it  might  well  be  urged  that  in  the 
absence  of  some  provision  to  the  contrary,  super- 
vision naturally  falls  to  the  Secretary  of  the  Inte- 
rior. See  in  this  connection  Parker  v.  Richards  (250 
U.S.  235) .  It  must  be  admitted,  however,  that  had 
Congress  intended  to  invest  the  Secretary  with  su- 
pervision over  the  income  devised  to  Indians  not 
members  of  the  Osage  Tribe,  it  would  have  been 
easy  to  so  provide.  Not  having  done  so,  it  may  be 
reasonably  inferred  that  no  such  supervision  was 
intended.  The  Department  has  uniformly  so  con- 
strued the  law,  and  that  construction  not  only  is 
entitled  to  the  most  respectful  consideration  (see 
United  States  v.  Moore,  95  U.S.  763) ,  but  must  be 
recognized  as  reasonably  supported  by  the  deci- 
sions in  La  Motte  v.  United  States  and  Yarhola  v. 
Duling,  supra. 

While  the  matter  is  not  free  from  difficulty,  I 
am  of  the  opinion  under  the  circumstances  pre- 
sented that  the  funds  in  question  can  not  be  prop- 
erly regarded  as  subject  to  governmental  supervi- 
sion and  control. 

E.  C.  Finney, 

Solicitor. 
Approved:  October  14,  1931. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


Upon  a  recommendation  of  the  Commissioner  of 
Indian  Affairs  you  have  requested  my  opinion  rela- 
tive to  the  right  of  the  Secretary  of  the  Interior  to 
delegate  to  a  subordinate  in  the  field  certain  action 
required  under  section  4  of  the  act  of  June  7,  1924 
(43  Stat.  475,  476)  .  For  convenience  the  law  in 
question  is  quoted  as  follows: 


That  no  part  of  the  sum  provided  for  herein 
shall  be  expanded  for  construction  on  account 
of  any  lands  in  private  ownership  until  an  ap- 
propriate repayment  contract  in  accordance 
with  the  terms  of  this  Act  and,  in  form  ap- 
proved by  the  Secretary  of  the  Interior,  shall 
have  been  properly  executed  by  a  district  or- 
ganized under  State  law,  embracing  the  lands 
in  public  or  private  ownership  irrigable  under 
the  project,  and  the  execution  thereof  shall 
have  been  confirmed  by  decree  of  a  court  of 
competent  jurisdiction,  which  contract,  among 
other  things,  shall  contain  an  appraisal  ap- 
proved by  the  Secretary  of  the  Interior,  show- 
ing the  present  actual  bona  fide  value  of  all 
such  irrigable  lands  fixed  without  reference  to 
the  proposed  construction  of  said  San  Carlos 
Dam,  and  shall  provide  that  until  one-half  the 
construction  charges  against  said  lands  shall 
have  been  fully  paid,  no  sale  of  any  such  lands 
shall  be  valid  unless  and  until  the  purchase 
price  involved  in  such  sale  is  approved  by  the 
Secretary  of  the  Interior,  and  shall  also  pro- 
vide that  upon  proof  of  fraudulent  representa- 
tion as  to  the  true  consideration  involved  in 
any  such  sale,  the  Secretary  of  the  Interior  is 
authorized  to  cancel  the  water  right  attaching 
to  the  land  involved  in  such  fraudulent  sale; 
and  all  public  lands  irrigable  under  the  project 
shall  be  entered  subject  to  the  conditions  of 
this  section  which  shall  be  applied  thereto. 

The  question  requiring  decision  involves  similar 
laws  connected  with  the  Kittitas  project  in  the 
State  of  Washington  under  construction  by  the 
Bureau  of  Reclamation,  pursuant  to  the  act  of 
June  17,  1902  (32  Stat.  388),  the  Vale,  Owyhee 
and  Baker  projects  in  Oregon,  and  the  Sun  River 
project    in    Montana. 

The  act  of  June  7,  1924,  supra,  appropriated 
1^5,500,000  for  the  construction  of  Coolidge  Dam 
in  the  canyon  of  the  Gila  River  near  San  Carlos, 
Arizona.  One  of  the  provisions  of  the  act  required 
an  appraisal  of  all  land  to  be  irrigated  from  the 
water  stored  and  that  "until  one-half  the  construc- 
tion charges  against  said  land  have  been  fully  paid, 
no  sale  of  any  such  lands  shall  be  valid  unless  and 
until  the  purchase  price  involved  in  such  sale  is 
approved  by  the  Secretary  of  the  Interior." 

An  employee  of  the  field,  Office  of  the  Commis- 
sioner of  Indian  Affairs,  has  recommended  that 
the  Chief  Clerk  and  Special  Disbursing  Agent  on 
the  San  Carlos  project  be  given  authority  to  approve 
the  purchase  price  involved  in  the  land  sales  made 
on  the  project,  and  the  question  arises  whether  the 
Secretary  of  the  Interior  can  delegate  the  authority 
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given  to  him  by  Congress  to  a  subordinate  living 
in    the   vicinity   of   the   land. 

The  general  rule  is,  that  an  agent  in  whom  is 
imposed  trust  or  confidence,  or  who  is  required  to 
exercise  discretion  or  judgment  may  not  entrust 
the  performance  of  his  duties  to  another  without 
the  consent  of  his  principal,  and  since  nearly  all 
acts  of  agency  involve  discretion,  the  one  clothed 
with  authority  to  act  for  a  principal  must  ordi- 
narily perform  the  act  himself  and  can  not  without 
the  principal's  consent,  delegate  it  to  another;  or 
as  is  frequently  stated,  an  agent  can  not  delegate 
powers  calling  for  the  exercise  of  discretion,  skill 
or  judgment,  or  to  do  acts  that  are  not  merely 
clerical,  mechanical  or  ministerial  in  their  nature. 
It  has  been  held  that  an  agent  appointed  to  lease 
or  sell  real  estate  can  not  delegate  such  authority. 
Where  an  agent  is  employed  to  do  acts  which  do 
not  call  for  the  exercise  of  judgment  or  discretion 
or  where  he  has  exercised  his  discretion  and  de- 
termined upon  the  propriety  of  the  act,  he  may 
delegate  to  a  subagent  the  execution  of  the  merely 
mechanical,  clerical  or  ministerial  acts  involving; 
no    judgment    or    discretion. 

In  carrying  out  the  law  of  Congress  the  Secretary 
of  the  Interior  is  the  administrative  agent,  and  the 
ordinary  rules  of  agency  apply  forcefully  to  him. 
The  relation  of  an  agent  to  his  principal  is  ordi- 
narily that  of  a  fiduciary,  and  as  such  it  is  his  duty 
in  all  dealings  concerning  or  affecting  the  subject 
matter  to  act  with  the  utmost  good  faith  and  loyalty 
for  the  furtherance  and  advancement  of  the  inter- 
est of  his  principal. 

Where  authority  has  been  delegated  by  Congress 
to  the  head  of  a  Department  or  to  some  assistant, 
the  courts  and  the  Comptroller  General  have  held 
strictly  to  the  necessity  of  direct  authority  being 
exercised  by  the  officer  who  receives  the  grant. 
Hajdamacha  v.  Karmuth  (23  Fed.  (2d)  958;  Mid- 
land Oil  Company  v.  Turner   (179  Fed.  74,  76). 

There  is  a  line  of  cases  regarding  the  appoint- 
ment and  discharge  of  employees  which  hold  in 
effect,  that  the  power  to  appoint  and  remove  being 
discretionary  in  character,  such  authority  being 
vested  in  the  head  of  a  Department,  it  can  not  be 
delegated  (26  Comp.  Decs.  444)  ;  Bitmap  v.  United 
States  (252  U.S.  512;  4  Comp.  Gen.  675).  In  the 
case  of  Low-Kwai  v.  Backus  (229  Fed.  481),  it  is 
said  that  where  the  statute  provides  that  if  the  Sec- 
retary of  Commerce  and  Labor  is  satisfied  that  an 
alien  is  subject  to  deportation,  he  shall  cause  such 
alien  to  be  taken  into  custody,  etc.  held  that  under 
the  statute  it  is  the  Secretary  who  must  be  satisfied 
that  the  alien  is  subject  to  deportation,  and  where 
the  Secretary  apparently  was  not  satisfied  of  such 
fact,  he  had  no  authority  to  authorize  the  Commis- 
sioner of  Immigration   to  satisfy   himself  on    this 


point  and  thus  decide  the  question  committed  by 
Congress  to  the  Secretary.  Harris  v.  San  Diego 
Flume  Company   (25  Pac.  758) . 

On  March  13,  1928,  the  Assistant  Secretary  had 
under  consideration  the  authority  vested  in  the 
Secretary  of  the  Interior  pursuant  to  section  4  of 
the  act  of  March  15,  1894  (28  Stat.  312)  .  This  act 
provides: 

The  Commissioner  of  Indian  Affairs  is  au- 
thorized to  advertise  in  the  spring  of  each  year 
for  bids,  and  enter  into  contracts,  subject  to 
the  approval  of  the  Secretary  of  the  Interior, 
for  goods  and  supplies  for  the  Indian  Service 
required  for  the  ensuing  fiscal  year  *   *   *. 

The  Assistant  Secretary  decided  that  the  lan- 
guage used  in  the  statute  did  not  appear  to  be  sus- 
ceptible of  the  construction  that  such  approval  by 
the  Secretary  or  an  officer  authorized  to  act  in  his 
stead  can  be  waived  or  delegated  to  another,  and 
that  advance  authority  to  enter  into  contracts  un- 
der the  law  would  not  meet  its  requirement.  It  was 
also  decided  that  to  give  validity  to  such  contract 
it  must  be  approved  by  the  Secretary  or  an  officer 
designated  by  him  under  authority  of  law  to  per- 
form such  duty.  The  duty  thus  imposed  can  not  be 
otherwise  delegated    (4  Comp.  Gen.  675)  . 

It  is  my  opinion  that  the  Secretary  of  the  Inte- 
rior can  not  delegate  to  anyone  the  approval  of 
the  purchase  price  involved  in  a  sale  of  land  on  the 
San  Carlos  project,  Arizona,  as  provided  in  the  act 
of  June  7,  1924,  supra. 

There  are  some  decided  cases  that  point  to  a 
method  of  simplifying  the  action  to  be  taken  un- 
der the  act.  The  difficulty  encountered  in  adminis- 
tration is  no  reason  for  evading  the  law.  It  must 
be  concluded  that  some  delay  will  occur  in  making 
a  report  and  transmitting  it  to  the  Secretary  of  the 
Interior,  but  expeditious  action  should  be  expected. 

In  the  case  reported  in  19  Comp.  Decs.  628  it  is 
said  that  the  head  of  a  Department  may,  in  writ- 
ing, authorize  advertisement  in  general  terms  and 
at  the  same  time  direct  some  subordinate  official  to 
select  the  medium  for  the  same  (13  Comp.  Dec. 
446;  18  Comp.  Dec.  531;  2  Comp.  Gen.  459).  The 
case  in  19  Comp.  Dec,  had  under  consideration 
Sec.  3828,  Revised  Statutes,  which  is  the  act  of 
June  15,  1870  (16  Stat.  308)  .  This  statute  inhibited 
the  publication  of  any  advertisement  or  notice  in 
any  newspaper  whatever  except  in  pursuance  of  a 
written  authority  for  such  publication  from  the 
head  of  such  Department.  The  decisions  under 
this  statute  indicate  that  if  the  action  required  by 
the  statute  relative  to  the  San  Carlos  project  can 
be  reduced  to  mechanical,  clerical  or  ministerial 
acts  by  a  field  officer,  there  can  be  no  legal  objec- 
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tion  to  his  designation  to  perform  such  acts.  In  the 
law  first  quoted,  the  important  grant  of  power  by 
Congress  to  the  Secretary  is  the  approval  of  the 
purchase  price  involved  in  the  sale  of  land  on  the 
project  prior  to  the  time  when  more  than  one-half 
of  the  construction  charge  remains  unpaid.  If  a 
plan  can  be  devised  whereby  the  Secretary  of  the 
Interior  can  exercise  his  judgment  and  discretion 
in  a  general  way,  and  fix  a  maximum  price  for 
lands  of  similar  quality,  it  is  believed  that  approval 
could  be  given  by  the  field  employee  to  all  sales 
of  land  made  at  a  price  equal  to  or  less  than  the 
maximum  designated. 

On  the  San  Carlos  project  the  lands  prior  to 
cultivation  and  improvement  were  similar  in  char- 
acter and  quality.  The  cost  of  a  Government  water 
right  (the  construction  charge)  will  be  equal  for 
each  acre,  so  it  might  be  assumed  that  a  maximum 
price  could  be  fixed  on  appropriate  appraisal  duly 
approved  by  the  Secretary  of  the  Interior.  Author- 
ity could  then  be  delegated  to  a  field  agent  to  ap- 
prove all  sales  where  the  consideration  for  the 
transfer  did  not  exceed  the  price  fixed  in  such 
approved  appraisal. 

The  judgment  and  discretion  reposed  in  the  Sec- 
retary of  the  Interior  by  the  act  of  Congress  must 
be  exercised  by  him,  but  he  can  delegate  to  an- 
other the  ministerial  or  clerical  act  involved  in  ap- 
proving the  sale  of  the  land. 

E.  C.  Finney, 

Solicitor. 
Approved:    October   20,    1931. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

Upon  request  of  the  Commissioner  of  Indian 
Affairs  there  has  been  referred  to  me  for  an  opinion 
"supplemental"  to  the  Solicitor's  opinion  approved 
March  30,  1922,  as  to  the  effect  or  legality  of  a  fee 
simple  patent  issued  on  an  Indian  allotment  dur- 
ing the  trust  period  in  the  name  of  the  allottee  who 
made  application  therefor  but  who  died  prior  to 
the  time  such  patent  was  issued. 

The  case  involved  in  the  Solicitor's  opinion  of 
March  30,    1922,   was  that  of  Tony  Blackbird,   a 


Sioux  Indian,  who  received  an  allotment  on  which 
the  usual  25-year  trust  patent  issued.  Prior  to  the 
expiration  of  the  trust  period  he  applied  for  a  fee 
simple  patent  which  was  issued  but  before  this  was 
done  the  allottee  had  died.  The  fact  of  the  prior 
death  of  the  allottee  was  not  known  when  the 
patent  was  issued  and  upon  ascertaining  the  fact 
patent  was  not  "delivered"  but  was  retained  in  the 
Indian  Office.  However,  interested  parties  obtained 
a  certified  copy  of  the  patent  and  had  the  same 
recorded,  Conveyances  to  third  parties  from  the 
widow  and  children  of  the  deceased  allottee  were 
also  placed  of  record  against  the  land  involved  as 
well  as  mortgages  or  other  incumbrances.  The 
Solicitor  held  that  the  question  as  to  whether  un- 
der the  circumstances  the  fee  simple  patent  issued 
in  the  name  of  Tony  Blackbird  was  void  or  void- 
able was  one  for  the  courts  to  determine;  that  the 
Secretary  of  the  Interior  is  without  power  to  cancel 
a  fee  simple  patent  once  issued  and  placed  of  rec- 
ord, this  being  an  exclusive  function  of  the  courts. 

The  particular  case  involved  in  the  Indian  Office 
request  for  opinion  is  that  of  Catrina  Chavez,  a 
Shoshone  Indian,  who  applied  for  fee  simple  patent 
June  4,  1918,  and  died  November  1,  1918,  leaving  a 
husband  and  several  children.  It  not  being  known 
at  the  time  that  she  had  died  a  fee  simple  patent 
was  issued  in  her  name  December  11,  1919.  The 
local  court  set  apart  the  real  property  of  the  estate 
to  the  husband  who  on  the  same  date  deeded  the 
land   to  his  attorney. 

In  connection  with  the  present  request  for  opin- 
ion the  Indian  Office  refers  to  the  act  of  February 
26,  1927  (44  Stat.  1247)  which  was  passed  after  the 
Solicitor's  opinion  in  the  Blackbird  case  and  was 
amended  by  the  act  of  February  21,  1931  (46  Stat. 
1205) .  Said  act  of  February  26,  1927,  which  author- 
izes the  cancellation  under  certain  conditions  of 
fee  simple  patents  to  Indians  for  allotments  held 
in  trust  by  the  United  States  provides: 

That  the  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  to  cancel  any 
patent  in  fee  simple  issued  to  an  Indian  allot- 
tee or  to  his  heirs  before  the  end  of  the  period 
of  trust  described  in  the  original  or  trust  pat- 
ent issued  to  such  allottee,  or  before  the  ex- 
piration of  any  extension  of  such  period  of 
trust  by  the  President,  where  such  patent  in 
fee  simple  was  issued  without  the  consent  or 
an  application  therefor  by  the  allottee  or  by 
his  heirs:  Provided,  That  the  patentee  has  not 
mortgaged  or  sold  any  part  of  the  land  de- 
scribed in  such  patent:  Provided  also,  That 
upon  cancellation  of  such  patent  in  fee  simple 
the  land  shall  have  the  same  status  as  though 
such  fee  patent  had  never  been  issued. 
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The  amendatory  act  of  1931  contains  practically 
the   same   language   as   follows: 

Where  patents  in  fee  have  been  issued  for 
Indian  allotments,  during  the  trust  period, 
without  application  by  or  consent  of  the  pat- 
entees, and  such  patentees  or  Indian  heirs  have 
sold  a  part  of  the  land  included  in  the  patents, 
or  have  mortgaged  the  lands  or  any  part 
thereof,    etc. 

The  authority  to  cancel  a  fee  simple  patent  un- 
der the  prescribed  conditions  contained  in  the  act 
of  1927  is  expressly  limited  to  a  case  where  the 
patent  was  issued  without  the  consent  or  an  appli- 
cation by  the  allottee.  For  this  reason  the  provi- 
sions of  the  act  are  not  applicable  to  the  facts  of 
the  instant  case  where  an  application  was  actually 
made  by  the  allottee  for  a  fee  simple  patent.  The 
present  case  is  controlled  not  by  the  act  of  Febru- 
ary 26,  1927,  or  the  amendatory  act  of  1931,  but 
by  section  2448,  Revised  Statutes,  which  provides: 

Where  patents  for  public  lands  have  been  or 
may  be  issued,  in  pursuance  of  any  law  of  the 
United  States,  to  a  person  who  had  died  or 
who  hereafter  dies  before  the  date  of  such 
patent,  the  title  to  the  land  designated  therein 
shall  inure  to  and  become  vested  in  the  heirs, 
devisees,  or  assignees  of  such  deceased  patentee 
as  if  the  patent  had  issued  to  the  deceased 
person    during    his    life. 

The  courts  hold  that  the  provisions  of  the  above 
section  are  applicable  to  Indian  allotments.  Crews 
v.  Burcham  (1  Black  352,  356)  ;  United  States  v. 
Chase  (245  U.S.  89,  101)  ;  and  Lark  in  v.  Paugh 
(276  U.S.  431,  438-9).  It  was  held  in  the  latter 
case: 

We  conclude  that  by  reason  of  this  statute 
the  fee  simple  patent  to  Greyhair,  although 
issued  19  days  after  his  death,  operated  to  in- 
vest his  "heirs,  devisees  or  assignees"  with  the 
title,  and  divest  the  United  States  of  it,  "as  if" 
the  patent  had  been  issued  to  him  "during 
life."  Of  course  those  who  received  the  title, 
whether  heirs,  devisees  or  assignees,  took  it  as 
though  it  came  from  him,  and  not  as  if  they 
were  the  immediate  grantees  of  the  United 
States.  See  Harris  v.  Bell  254  U.S.  103,  108. 
The  statute  leaves  no  room  for  doubt  on  this 
point. 

With  the  issue  of  the  patent,  the  title  not 
only  passed  from  the  United  States  but  the 
prior  trust  and  the  incidental  restriction 
against  alienation  were  terminated.  This  put 


an  end  to  the  authority  theretofore  possessed 
by  the  Secretary  of  the  Interior  by  reason  of 
the  trust  and  restriction— so  that  thereafter  all 
questions  pertaining  to  the  title  were  subject 
to  examination  and  determination  by  the 
courts,  appropriately  those  in  Nebraska,  the 
land  being  there.  Brown  v.  Hitchcock,  173 
U.S.  473;  Lane  v.  Mickadiet,  241  U.S.  201,  207, 
et  seq. 

My  opinion  is  that  the  fee  simple  patent  in  the 
case  presented  by  the  Indian  Office  was  legally 
issued  and  that  the  situation  presented  by  that 
office  is  not  controlled  by  the  act  of  February  26, 
1927,  or  the  amendatory  act  of  February  21,  1931, 
authorizing  the  Secretary  under  certain  conditions 
to  cancel  fee  simple  patents,  but  by  the  provisions 
of  section  2448,  Revised  Statutes. 

E.  C.  Finney, 

Solicitor. 
Approved:    November   3,    1931. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

Upon  recommendation  of  the  Commissioner  of 
Indian  Affairs  my  opinion  is  requested  on  certain 
questions  arising  in  connection  with  the  final  rolls 
of  the  Crow  Indian  Tribe  in  Montana,  prepared 
under  the  provisions  of  the  act  of  June  4,  1920  (41 
Stat.  751),  entitled  "An  Act  to  provide  for  the 
allotment  of  lands  of  the  Crow  Tribe,  for  the  dis- 
tribution of  tribal  funds  and  for  other  purposes." 

The  original  reservation  of  the  Crow  Tribe  was 
reduced  in  area  by  cessions  made  under  three  suc- 
cessive acts  of  Congress,  each  of  which  provided  for 
allotments  in  severalty  to  the  Indians  and  disposal 
of  the  unallotted  lands  under  the  public  land  laws. 
Bills  were  subsequently  introduced  in  Congress, 
some  looking  to  the  reopening  to  public  entry  of 
the  remaining  tribal  lands  and  others  for  the  pro- 
rating instead  of  such  lands  among  the  members 
of  the  Crow  Tribe.  None  of  these  bills  was  enacted 
and  the  matter  culminated  in  the  above  act  of  June 
4,  1920,  section  1  of  which  authorizes  the  allotment 
of  lands  in  severalty  to  the  members  of  the  Crow 
Tribe  as   follows: 
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*  *  *  one  hundred  and  sixty  acres  to  the 
heirs  of  every  enrolled  member,  entitled  to 
allotment,  who  died  unallotted  after  Decem- 
ber 31,  1905,  and  before  the  passage  of  this 
Act;  next,  one  hundred  and  sixty  acres  to  every 
allotted  member  living  at  the  date  of  the  pas- 
sage of  this  Act,  who  may  then  be  the  head  of  a 
family  and  has  not  received  allotment  as  such 
head  of  a  family;  and  thereafter  to  prorate  the 
remaining  unallotted  allotable  lands  and  allot 
them  so  that  every  enrolled  member  living  on 
the  date  of  the  passage  of  this  Act  and  entitled 
to  allotment  shall  receive  in  the  aggregate  an 
equal  share  of  the  allotable  tribal  lands  for  his 
total  allotment  of  land  of  the  Crow  Tribe. 
Allotments  made  hereunder  shall  vest  title  in 
the  allottee  subject  only  to  existing  tribal 
leases,  which  leases  in  no  event  shall  be  re- 
newed or  extended  by  the  Secretary  of  the  In- 
terior after  the  passage  of  this  Act,   *   *    *. 

Section  3  of  the  act  provides: 

That  the  Secretary  of  the  Interior  shall,  as 
speedily  as  possible,  after  the  passage  of  this 
Act,  prepare  a  complete  roll  of  the  members 
of  the  Crow  Tribe  who  died  unallotted  after 
December  31,  1905,  and  before  the  passage  of 
this  Act;  also,  a  complete  roll  of  the  allotted 
members  of  the  Crow  Tribe  who  six  months 
after  the  date  hereof  are  living  and  are  heads 
of  families  but  have  not  received  full  allot- 
ments as  such;  also,  a  complete  roll  of  the  un- 
allotted members  of  the  tribe  living  six  months 
after  the  approval  of  this  Act  who  are  entitled 
to  allotments.  Such  rolls  when  completed  shall 
be  deemed  the  final  allotment  rolls  of  the  Crow 
Tribe,  on  which  allotment  of  all  tribal  lands 
and  distribution  of  all  tribal  funds  existing  at 
said  date  shall  be  made. 

From  casual  examination  it  might  appear  that 
conflict  exists  between  the  provisions  of  sections  1 
and  3  of  the  act  of  June  4,  1920,  as  to  the  various 
classes  of  allottees  provided  for  therein,  but  a  care- 
ful analysis  of  the  situation  made  in  the  Solicitor's 
Opinion  of  November  22,  1921  (48  L.D.  479),  in 
the  case  of  Big  Lark,  a  Crow  Indian,  shows  that 
it  is  possible  to  reconcile  or  harmonize  the  two 
provisions.  Section  1 1  of  the  same  act  after  provid- 
ing, among  other  expenditures,  for  the  purchase  of 
seed,  animals,  machinery,  tools,  implements,  and 
other  equipment  for  sale  to  individual  members 
of  the   tribe,    further   provides: 

That  after  said  sums  have  been  reserved  and 
set  aside,  together  with  a  sufficient  amount  to 


pay  all  other  expenses  authorized  by  this  Act, 
the  balance  of  such  consolidated  fund,  and  all 
other  funds  to  the  credit  of  the  tribe  or  placed 
to  its  credit  thereafter,  shall  be  distributed  per 
capita  to  the  Indians  entitled. 

The  foregoing  was  the  situation  so  far  as  the 
present  inquiry  is  concerned  as  it  existed  under 
the  act  of  June  4,  1920,  and  before  any  further 
congressional  legislation  had  been  enacted.  It  was 
said,  among  other  things,  in  the  Solicitor's  Opinion 
of  November  22,  1921,  supra,  with  respect  to  the 
finality  of  the  rolls  of  the  Crow  Tribe  as  provided 
for    in    that    act: 

Here,  however,  a  different  situation  obtains, 
for  clearly  there  is  no  authority  to  add  to  "the 
final  rolls  of  the  Crow  Tribe"  any  children 
born  after  December  4,  1920.  Again,  under  our 
other  acts,  the  lands  remaining  after  comple- 
tion of  the  allotment  work,  either  become  sub- 
ject to  public  sale  and  entry,  or  else  remain 
Indian  tribal  property  subject  to  future  dispo- 
sition by  Congress.  Here  theoretically  at  least, 
no  allotable  lands  are  to  remain,  as  they  must 
be  prorated  in  such  manner  as  to  give  mem- 
bers of  the  tribe  living;  on  a  certain  date  an 
equal  share. 

Administrative  officers  being  without  power 
to  alter  or  amend  existing  law,  we  can  not 
change  the  requirements  of  the  act  in  this  re- 
spect.  *   *   * 

The  act  of  May  19,  1926  (44  Stat.  566),  pro- 
vided for  the  allotment  of  lands  to  living  children 
on  the  Crow  Reservation,  including  lands  there- 
tofore opened  to  entry.  Section  1  of  the  act  reads 
as  follows: 

That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  allot  lands  in  severalty  to  chil- 
dren of  the  Crow  Tribe,  now  living,  not  here- 
tofore allotted,  from  any  suitable  lands  be- 
longing to  the  tribe  now  available  for  allot- 
ments, or  which  may  became  available,  includ- 
ing any  Crow  lands  heretofore  opened  to  entry 
and  sale. 

This  section  was  amended  by  the  act  of  May  2, 
1928  (45  Stat.  482),  by  adding  after  the  words 
"including  any  Crow  lands  opened  to  entry  and 
sale"  the  following:  "and  to  allot  land  to  children 
hereafter  born  so  long  as  there  are  lands  of  said 
tribe  available  for  allotment  purposes."  Except  for 
this  addition  the  provisions  of  said  section  1  re- 
main the  same. 

The  act  of  June  4,  1920,  supra,  was  amended  by 
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the  act  of  May  26,  1926  (44  Stat.  658) ,  the  title  of 
which  is  "An  act  to  amend  sections  1,  5,  6,  8  and 
18  of  an  act  approved  June  4,  1920."  The  provi- 
sions of  sections  5,  6,  8  and  18  have  no  decisive 
bearing  in  connection  with  the  present  inquiry. 
Section  1  of  the  act  of  1920  is  repeated  verbatim  in 
the  amendatory  act  of  May  26,  1926,  the  amend- 
ment consisting  of  the  following  addition  thereto: 

Provided  further,  That  any  allottee  classi- 
fied as  competent  may  lease  his  or  her  allot- 
ment or  any  part  thereof  and  the  allotments 
of  minor  children  for  farming  and  grazing  pur- 
poses. Any  adult  incompetent  Indian  with  the 
approval  of  the  superintendent  may  lease  his 
or  her  allotment  or  any  part  thereof  and  the 
allotments  of  minor  children  for  farming  and 
grazing  purposes.  The  allotments  of  orphan 
minors  shall  be  leased  by  the  superintendent. 
Moneys  received  for  or  on  behalf  of  all  incom- 
petent Indians  and  minor  children  shall  be 
paid  to  the  superintendent  by  the  lessee  for  the 
benefit  of  said  Indians.  No  lease  shall  be  made 
for  a  period  longer  than  five  years.  All  leases 
made  under  this  section  shall  be  recorded  at 
the  Crow  Agency. 

The  questions  submitted  by  the  Indian  Office 
for  opinion  are  the  following: 

1.  Should  the  distribution  of  funds  accruing 
from  any  source  subsequent  to  six  months 
after  June  4,  1920,  be  limited  to  Indians  whose 
names  appear  on  the  final  rolls  prepared  under 
Section  3  of  the  Act  of  June  4,  1920? 

2.  Should  the  names  of  after-born  children 
living  at  the  date  of  payment  be  added  to  the 
roll  so  that  they  will  participate  therein? 

3.  Should  the  names  of  all  enrollees  who  may 
have  died  before  payment  of  any  such  subse- 
quent accruals  be  eliminated  from  the  roll? 

The  questions  involve  the  right  of  Crow  children 
born  since  the  closing  of  the  final  rolls,  as  provided 
for  in  the  act  of  1920,  to  participate  in  the  distribu- 
tion of  the  funds  of  the  tribe.  The  act  of  May  19, 
1926,  supra,  expressly  authorizes  allotments  of  land 
to  Crow  children  born  after  the  closing  of  the  prior 
rolls,  but  nothing  is  said  therein  as  to  the  right  of 
the  children  to  share  in  the  distribution  of  tribal 
funds.  It  has  been  contended  that  such  children  are 
entitled  to  share  in  all  the  funds  accruing  to  the 
tribe  subsequent  to  December  4,  1920,  the  date  the 
prior  rolls  became  final  and  also  all  future  accruals, 
on  the  theory  that  the  act  of  1920  contemplated 
that  the  rolls  provided  for  therein  were  intended  to 
be  final  only  as  to  allotments  of  lands  and  the  dis- 


tribution of  tribal  funds  "existing  at  that  date"— 
December  4,  1920;  in  other  words  the  contention 
being  that  as  section  3  of  the  act  of  June  4,  1920, 
specifies  that  the  distribution  of  all  tribal  funds 
"existing"  six  months  after  the  date  of  the  act 
should  be  paid  to  those  on  the  final  rolls  and  makes 
no  provision  for  the  distribution  thereof,  Congress 
must  have  intended  when  that  section  is  taken  in 
connection  with  section  1 1  of  the  act  that  such 
funds  should  be  distributed  in  accordance  with  the 
usual  practice  as  to  per  capita  payments  under  a 
fluctuating  roll,  that  is,  eliminating  the  deaths  and 
adding  the  births. 

However,  a  different  view  is  possible  under  the 
legislation,  that  is,  that  Congress  meant  what  it 
said  in  the  act  of  1920  in  declaring  the  rolls  of  the 
tribe  to  be  final  and  that  the  intention  of  the  sub- 
sequent legislation  was  to  limit  the  right  of  after- 
born  children  to  allotments  of  land  only— it  was  not 
also  the  intention  that  they  share  in  the  distribu- 
tion of  funds  as  fixed  by  section  3  of  said  act.  If 
the  theory  advanced  were  following  the  adding  of 
the  names  of  new-born  children  and  striking  off 
the  names  of  enrolled  members  who  have  died 
would  virtually  require  a  new  roll  at  the  time  each 
payment  is  made.  To  adopt  such  a  course  would 
clearly  be  inconsistent  with  the  declared  finality 
of  the  rolls  in  the  act  of  1920,  a  course  that  could 
only  be  justified  in  accordance  with  express  legis- 
lation. Besides,  as  the  disposal  of  the  bulk  of  the 
Crow  property  is  controlled  by  the  provisions  of 
the  act  of  June  4,  1920,  declaring  the  rolls  final,  it 
is  unlikely  that  Congress  would  provide  a  different 
method  for  the  disposition  of  the  comparatively 
small  remaining  property,  thus  necessitating  two 
different  rolls. 

Section  3  of  the  act  of  1920  which  declares:  "Such 
rolls  when  completed  shall  be  deemed  the  final 
allotment  rolls  of  the  Crow  Tribe,  on  which  allot- 
ment of  all  tribal  lands  and  distribution  of  all 
tribal  funds  existing  at  said  date  shall  be  made," 
and  section  11  of  said  act  which  declares:  "That 
after  said  sums  have  been  reserved  and  set  aside, 
together  with  a  sufficient  amount  to  pay  all  other 
expenses  authorized  by  this  act,  the  balance  of  such 
consolidated  funds,  and  all  other  funds  to  the  credit 
of  the  tribe  or  placed  to  its  credit  thereafter,  shall 
be  distributed  per  capita  to  the  Indians  entitled, 
"were  left  undisturbed  by  the  amendatory  act  of 
May  26,  1926,  supra;  consequently  said  sections  re- 
main conclusive  and  exclusive  in  the  absence  of 
subsequent  legislation  to  the  contrary  as  to  who 
are  entitled  to  share  in  the  distribution  of  the 
tribal  funds  and  the  expression  "to  the  Indians 
entitled"  can  refer  to  none  other  than  those  whose 
names  appear  on  the  final  rolls  provided  for  in  the 
act    of    1920.    Of    course    funds   would    thereafter 
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accrue  and  this  fact  is  recognized  in  section  II. 
This  section  taken  in  connection  with  section  3 
would  itself  seem  to  carry  an  explanation  of  the 
provision  "to  the  Indians  entitled,"  that  is,  after 
providing  in  section  3  which  declares:  "Such  rolls 
when  completed  shall  be  deemed  the  final  allot- 
ment rolls  of  the  Crow  Tribe,  on  which  allotment 
of  lands  and  the  distribution  of  all  tribal  funds 
existing  at  such  date  shall  be  made,"  it  was  evi- 
dently realized  that  there  would  be  accruals  of 
funds  thereafter,  hence  the  provision  in  section  11  — 
"and  all  other  funds  to  the  credit  of  the  tribe  or 
placed  to  its  credit  thereafter,  shall  be  distributed 
per  capita  to  the  Indians  entitled,"  which  neces- 
sarily means  the  Indians  appearing  on  the  final 
rolls.  It  must  be  borne  in  mind  that  at  the  time  of 
the  act  of  1920  not  even  the  allotment  of  lands, 
much  less  the  distribution  of  tribal  funds  to  after- 
born  children  was  in  contemplation.  The  act  of 
May  26,  1926,  as  stated,  left  unchanged  sections  3 
and  11  of  the  act  of  1920,  but  nothing  was  said  as 
to  the  funds  in  that  connection.  Hence  there  is  no 
significance  in  the  provisions  of  section  3  of  the 
act  of  1920— "distribution  of  all  tribal  funds  exist- 
ing at  said  date"— as  would  warrant  the  conclusion 
that  it  was  intended  that  the  children  for  whom 
only  allotments  are  provided  in  the  act  of  May  19, 
1926,  should  also  share  in  the  tribal  funds.  This  is 
confirmed  by  section  1 1  of  the  act  of  1920  when 
taken  in  connection  with  section  3  thereof,  show- 
ing that  the  provision  "to  the  Indians  entitled"  was 
not  intended  to  include  children  living  on  May  19, 
1926,  for  whom  allotments  of  land  only  were  pro- 
vided for  in  said  act.  Furthermore,  the  act  of  May 
19,  1926,  authorizing  allotments  of  land  to  children 
then  living  did  not  alter  the  situation  existing 
under  the  provisions  of  the  act  of  1920  further 
than  to  provide  for  a  class  that  would  not  other- 
wise have  been  entitled  to  either  allotments  of  land 
or  other  tribal  property. 

In  view  of  the  positive  declaration  as  to  the 
finality  of  the  rolls  made  up  under  the  act  of  1920 
and  the  fact  that  the  act  of  May  19,  1926,  only 
authorized  the  allotment  in  severalty  of  lands  to 
children  living  on  that  date,  with  no  mention  of 
funds,  it  is  fair  to  conclude  that  it  was  not  the 
congressional  intent  in  said  act  to  grant  to  the 
children  any  other  right  than  that  of  an  allotment 
of  land;  that  is,  the  distribution  of  funds  accruing 
from  any  source  subsequent  to  six  months  after 
June  4,  1920,  should  be  limited  to  Indians  whose 
names  appear  on  the  final  rolls  prepared  under 
section  3  of  the  act  of  June  4,  1920.  Accordingly 
the  answer  to  the  first  question  propounded  by  the 
Indian  Office  is  yes;  and  the  answer  to  the  second 
and  third  questions  is  no. 

As  hereinbefore  stated  section    1    of   the   act  of 


June  4,  1920,  is  set  forth  verbatim  in  the  amenda- 
tory act  of  May  26,  1926.  In  this  connection  it  may 
be  said  that  apparently  the  sole  object  in  view  in 
amending  said  section  was  merely  to  extend  to 
allottees  thereunder  a  further  privilege,  namely, 
authorizing  them  to  lease  their  allotments  or  any 
part  thereof  and  the  allotments  of  minor  children 
for  farming  and  grazing  purposes.  To  accomplish 
the  object  it  was  evidently  thought  advisable,  as 
has  sometimes  been  done  to  repeat  the  provisions  of 
the  entire  section,  merely  adding  a  proviso  to  cover 
the  new  matter.  The  method  employed,  however, 
was  evidently  not  intended,  nor  did  it  have  the 
effect,  of  moving  forward  the  date  of  the  qualifica- 
tions of  allotment  from  June  4,  1920,  to  May  26, 
1926.  To  hold  otherwise  would  be  to  nullify  the 
declaration  of  Congress  in  section  3  of  the  act  of 
1920  that  the  rolls  made  up  pursuant  thereto 
should  be  the  final  allotment  rolls  of  the  tribe  and 
require  the  making  up  of  entirely  new  allotment 
rolls  which  should  bear  among  others  the  names 
of  children  subsequently  born  and  living  on  May 
26,  1926,  the  date  of  the  amendatory  legislation. 
That  this  was  not  intended  is  plainly  indicated  by 
the  fact  that  Congress  in  the  act  of  May  19,  1926, 
regarded  it  necessary  to  enact  special  legislation 
authorizing  allotments  to  such  children,  which 
special  legislation  was  pending  before  Congress  at 
the  time  the  amendatory  act  of  May  26,  1926,  was 
under  consideration  and  was  enacted  but  seven 
days  prior  thereto;  and  that  such  was  not  the  inten- 
sion is  further  indicated  by  the  fact  that  the  pro- 
visions of  the  act  of  May  19,  1926,  would  otherwise 
have  been  unnecessary  because  children  born  be- 
tween June  4,  1920,  and  the  passage  of  the  act  of 
May  26,  1926,  would  already  have  been  provided 
for. 

If  the  Indians  are  not  satisfied  with  existing  laws 
as  construed  herein  their  remedy  is  to  apply  to 
Congress  for  additional  legislation. 

E.  C.  Finney, 

Solicitor. 
Approved:   November  20,   1931. 
Jos.  M.  Dixon,  First  Assistant  Secretary. 

Taxability  of  Homestead  Allotments  of 
Members  of  the  Osage  Tribe 
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Indian  Lands — Allotment — Certificate  of  Competency — 
Taxation — Osage  Tribe 

The  termination  of  the  period  of  exemption  from  taxation 
of  homestead  allotments  of  members  of  the  Osage  Tribe  of 
one-half  or  more  of  Indian  blood  to  whom  certificates  of 
competency  have  been  issued  is  governed  by  subsection  7  of 
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section  2  of  the  act  of  June  28,  1906,  which  declared  that  such 
allotments  should  become  taxable  25  years  from  the  date  of 
its  enactment,  unless  the  allottee  die  sooner,  in  which  event 
the  homestead  becomes  immediately  taxable. 


Indian  Lands — Allotment — Alienation- 
Congress 


-Taxation- 


Congress  has  the  power  to  forbid  the  alienation  and  at  the 
same  time  permit  taxation  of  Indian  allotments  or  vice  versa. 

Indian  Lands — Allotment — Certificate  of  Competency — 
Taxation — Osage  Tribe 

The  act  of  March  2,  1929,  has  no  application  to  the  ques- 
tion of  exemption  from  taxation  of  homestead  allotments  of 
members  of  the  Osage  Tribe  having  less  than  one-half  of 
Indian  blood  or  of  members  of  that  tribe  having  more  than 
one-half  of  Indian  blood  but  to  whom  certificates  of  compe- 
tency had  been  issued. 

Indian  Lands — Allotment — Certificate  of  Competency — 
Taxation — Osage  Tribe 

The  act  of  March  2,  1929,  is  applicable  to  and  extends  the 
time  of  the  termination  of  the  period  of  exemption  from 
taxation  of  homestead  allotments  of  members  of  the  Osage 
Tribe  of  one-half  or  more  of  Indian  blood  to  whom  certifi- 
cates of  competency  had  not  been  issued  to  January  1,  1959, 
where  the  title  remains  in  the  allottee  or  in  his  unallotted 
heirs  or  devisees  of  one-half  or  more  of  Osage  Indian  blood. 

Indian  Lands — Allotment — Certificate  of  Competency — 
Taxation — Osage  Tribe 

Under  subdivision  4  of  section  2  of  the  act  of  June  28,  1906, 
as  modified  by  section  3  of  the  act  of  March  3,  1921,  the  home- 
stead allotments  of  adult  members  of  the  Osage  Tribe  of  less 
than  one-half  of  Indian  blood,  to  whom  certificates  of  com- 
petency have  not  issued,  became  subject  to  taxation  on  and 
after  April  8,  1931,  if  held  by  the  original  allottee  on  that 
date. 

Indian  Lands — Allotment — Certificate  of  Competency — 
Taxation — Osage  Tribe 

Whether  the  act  of  March  3,  1921,  was  effective  to  subject 
to  taxation  on  and  after  April  8,  1931,  homestead  allotments 
of  members  of  the  Osage  Tribe  of  less  than  one-half  of  Indian 
blood  holding  certificates  of  competency  not  decided. 

Finney,  Solicitor: 

You  [Secretary  of  the  Interior]  have  requested  my 
opinion  upon  the  following  questions  relating  to 
the  taxability  of  lands  allotted  as  homesteads  to 
certain  members  of  the  Osage  Tribe  of  Indians  in 
Oklahoma: 

(1)  Does  the  period  of  exemption  from  tax- 
ation of  the  homestead  of  an  Osage  allottee  of 
one-half  or  more  Osage  blood  who  has  a  cer- 
tificate of  competency  end  25  years  from  the 
date  of  the  act  of  June  28,  1906  (34  Stat.  539) , 
or  upon  his  death? 


(2)  Is  the  period  of  exemption  from  taxa- 
tion of  such  a  homestead  extended  to  January 
1,  1959,  by  the  act  of  March  2,  1929  (45  Stat. 
1478,   1479)? 

(3)  Is  the  taxable  status  of  such  a  home- 
stead similar  to  that  of  a  member  having  less 
than  one-half  Osage  blood  under  section  3 
of  the  act  of  March  3,  1921    (41  Stat.  1249)  ? 

By  the  act  of  June  28,  1906    (34  Stat.  539),  pro- 
vision was  made  for  the  division  and  distribution  of 
the  lands  and  funds  of  the  Osage  Tribe  among  the 
enrolled  members  thereof.  Of  the  tribal  lands  there 
were  reserved  from  allotment  certain  parcels,  some 
of  which  were  used  by  the  United  States  or  the 
tribe,  and  others  of  which  were  used  by  individuals 
for  the  benefit  of  the  tribe.  From  the  remainder 
each  member  was  allotted  some  600  acres  of  land  of 
which  160  acres  were  designated  as  a  homestead  and 
the  balance  surplus.  The  funds  in   trust  were  di- 
vided pro  rata  to  be  held  for  a  period  of  25  years 
subject  to  the  supervision  of  the  United  States.  The 
oil,  gas,  coal,  and  other  minerals  in  all  the  lands 
were  reserved  for  a  like  period  for  the  benefit  of 
the  tribe.  The  surplus  land  was  made  inalienable 
for  a  period  of  25  years,  but  nontaxable  for  only 
three  years.  As  to  the  homestead,  section  2,  sub- 
division 4,  of  the  act  directed  that  the  same  "shall 
be  inalienable  and  nontaxable  until  otherwise  pro- 
vided by  act  of  Congress."  The  seventh  subdivision 
of  the  same  section  empowered  the  Secretary  of  the 
Interior  upon  petition  of  any  adult  member  of  the 
tribe  to  issue  to  such  member  a  certificate  of  com- 
petency- 
authorizing  him  to  sell  and  convey  any  of  the 
lands  deeded  him  by  reason  of  this  Act,  except 
his  homestead,  which  shall  remain  inalienable 
and    nontaxable   for   a    period    of    twenty-five 
years,  or  daring  the  life  of  the  homestead  al- 
lottee, if  upon  investigation,  consideration,  and 
examination  of  the  request  he  shall  find  any 
such  member  fully  competent  and  capable  of 
transacting  his  or  her  own  business  and  caring 
for  his  or  her  own  individual  affairs;  Provided, 
That  upon  the  issuance  of  such  certificate  of 
competency  the  lands  of  such  member   (except 
his  or  her  homestead)    shall  become  subject  to 
taxation,  and  such  member,  except  as  herein 
provided,  shall  have  the  right  to  manage,  con- 
trol, and  dispose  of  his  or  her  lands  the  same  as 
any  citizen  of  the  United  States.   [Italics  sup- 
plied.] 

The  foregoing  provision,  in  so  far  as  pertains  to 
alienability  and  taxability  of  the  homestead  is,  it 
will  be  observed,  at  variance  with  subdivision  4,  the 
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latter  providing  that  the  homestead  shall  be  in- 
alienable and  nontaxable  until  otherwise  provided 
by  Congress  and  the  former  that  the  homestead 
remain  inalienable  and  nontaxable  for  a  period  of 
25  years  or  during  the  life  of  the  homestead  allot- 
tee. This  apparent  conflict,  however,  has  been  con- 
sidered and  harmonized  by  our  Federal  courts,  it 
being  held  that  subdivision  4  applies  only  to  the 
homestead  allotments  of  members  not  having  cer- 
tificates of  competency  and  that  subsection  7  re- 
lates to  those  to  whom  certificates  of  competency 
have  issued.  See  United  States  v.  Aaron  (183  Fed. 
347,  affirmed  204  Fed.  943)  ;  United  States  v.  Board 
of  Commissioners  of  Osage  County  (193  Fed.  485, 
affirmed   216   Fed.   883)/ 

The  homestead  allotments  of  Indians  having  cer- 
tificates of  competency  were  thus  inalienable  and 
nontaxable  "for  a  period  of  25  years  or  during  the 
life  of  the  homestead  allottee."  While  this  expres- 
sion is  somewhat  loosely  framed  its  meaning  appears 
reasonably  clear.  The  period  of  inalienability  and 
nontaxability  was  not  to  run  indefinitely  so  long  as 
the  allottees  remained  alive  even  beyond  the  25-year 
period,  but  was  to  terminate  upon  the  happening  of 
either  of  the  contingencies  mentioned,  that  is  to  say, 
at  the  expiration  of  25  years  if  allottee  lived  that 
long,  or  upon  his  death  should  he  sooner  die.  This 
construction  not  only  brings  the  period  of  restric- 
tion and  taxability  of  the  homestead  in  harmony 
with  the  period  of  governmental  supervision  uni- 
formly provided  for  in  the  act  of  1906,  but  is  in 
accord  with  the  view  expressed  by  the  court  in 
United  States  v.  Board  of  Commissioner,  supra.  The 
question  in  that  case  related  to  the  taxability  of  the 
homestead  allotments  of  members  not  having  cer- 
tificates of  competency.  It  was  urged  that  they  were 
controlled  by  the  provision  in  subdivision  7  of  sec- 
tion 2,  providing  for  nontaxability  for  a  period  of 
25  years  or  during  the  life  of  the  homestead  allot- 
tee rather  than  subdivision  4  of  section  2,  provid- 
ing that  the  homestead  should  remain  inalienable 
and  nontaxable  until  otherwise  provided  by  Con- 
gress, and  that  therefore  the  exemption  from  tax- 
ation terminated  in  any  event  upon  the  death  of 
the  allottee,  notwithstanding  the  fact  that  the 
25-year  period  had  not  then  expired.  Answering 
this  contention  the  court  said    (p.  488)  — 

*  *  *  But,  in  the  view  of  this  court,  the 
homesteads  are  not  taxable  upon  the  death  of 
the  allottees  unless  certificates  of  competency 
are  issued  to  them.  Subdivisions  4  and  7  of  sec- 
tion 2  should  be  construed  together,  and  both 
harmonized  and  given  effect.  A  conflict  of 
terms  is  avoided  by  taking  the  former  to  refer 
to  cases  where  the  certificates  are  not  issued 
and  the  latter  to  those  where  they  have  issued, 


and  this  is  clearly  the  construction  which 
should  be  adopted.  The  result  is  that  the 
homesteads  remain  inalienable  and  nontax- 
able, in  the  absence  of  certificates,  without  fur- 
ther legislation,  but,  if  the  certificates  issue  to 
the  allottees,  then  their  homesteads  are  in- 
alienable and  nontaxable  for  25  years,  or  dur- 
ing the  life  of  the  allottee.  If  not  specified  that 
the  homesteads  are,  in  these  contingencies, 
alienable  and  taxable,  but  that  they  were  in- 
tended to  be  so  seems  plain  from  the  language 
used,  if  any  definite  purpose  is  to  be  assigned 
to  the  provisions,  and  if  the  policy  is  to  obtain, 
as  uniformly  pursued,  of  advancing  the  In- 
dians to  independent  citizenship,  common  in- 
cidents of  which  are  the  right  to  dispose  of 
property  and  the  duty  to  pay  taxes  for  the 
support  of  government.  [Italics  supplied.] 

By  subsequent  legislation  as  found  in  section  3  of 
the  act  of  March  3,  1921  (41  Stat.  1249),  Congress 
removed  all  restrictions  against  the  alienation  of 
lands,  both  homestead  and  surplus,  of  adult  Osages 
of  less  than  one-half  blood  with  the  declaration 
that:  "The  homestead  allotments  of  the  members 
of  the  Osage  Tribe  shall  not  be  subject  to  taxation 
if  held  by  the  original  allottee  prior  to  April  8, 
1931."  This  provision  is  without  importance  here 
because,  as  held  by  the  Circuit  Court  of  Appeals  in 
United  States  v.  Mullendore  (35  Fed.  (2d)  78) ,  it 
is  confined  to  lands  of  Indians  of  less  than  one-half 
blood  and  has  no  bearing  upon  the  homesteads  of 
allottees  having  one-half  or  more  Indian  blood, 
the  class  with  which  we  are  here  concerned. 

Under  the  act  of  1906,  therefore,  the  homestead 
allotments  of  members  of  this  tribe  of  one-half  or 
more  Indian  blood  to  whom  certificates  of  compe- 
tency have  issued  will,  in  my  opinion,  become  tax- 
able 25  years  from  the  date  of  that  enactment  un- 
less the  allottee  die  before  that  time,  in  which 
event  the  homestead  becomes  immediately  taxable. 
This  answers  the  first  question  and  brings  us  to  a 
consideration  of  the  second  question  as  to  whether 
the  exemption  from  taxation  attaching  to  such 
homestead  allotments  was  extended  by  the  act  of 
March  2,  1929  (45  Stat.  1478,  1479),  the  pertinent 
provisions  of  which  read: 

The  lands,  moneys,  and  other  properties  now 
or  hereafter  held  in  trust  or  under  the  super- 
vision of  the  United  States  for  the  Osage  Tribe 
of  Indians,  the  members  thereof,  or  their  heirs 
and  assigns,  shall  continue  subject  to  such  trust 
and  supervision  until  January  1,  1959,  unless 
otherwise  provided  by  Act  of  Congress. 

#  #  #  #  # 

Homestead  allotments  of  Osage  Indians  not 
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having  a  certificate  of  competency  shall  remain 
exempt  from  taxation  while  the  title  remains 
in  the  original  allottee  of  one-half  or  more 
Osage  Indian  blood  and  in  his  unallotted  heirs 
or  devisees  of  one-half  or  more  of  Osage  In- 
dian blood  until  January  1,  1959:  Provided, 
That  the  tax-exempt  land  of  any  such  Indian 
allottee,  heir,  or  devisee  shall  not  at  any  time 
exceed  one  hundred  and  sixty  acres. 

The  provision  first  above  quoted  is  of  a  general 
nature  operating  to  continue  the  existing  restric- 
tions and  incidental  supervision  of  the  United 
States  over  all  the  property  of  these  Indians, 
whether  real  or  personal,  tribal  or  individual,  until 
January  1,  1959.  Under  this  broad  language  there 
can  be  no  doubt,  I  think,  that  the  restrictions 
against  alienation  of  the  lands  allotted  as  home- 
steads to  Indians  of  one-half  or  more  Osage  blood 
having  certificates  of  competency  were  extended 
for  the  time  stated  in  all  cases  where  such  restric- 
tions had  not  already  expired  or  otherwise  have 
been  removed.  The  ordinary  and  usual  rule,  to  be 
sure,  is  that  where  Congress,  in  the  execution  of 
its  policy  towards  the  Indians,  imposes  for  their  pro- 
tection restrictions  against  the  alienation  of  their 
lands,  such  lands  constitute  an  instrumentality 
of  the  Federal  Government,  and  as  such  immune 
from  taxation.  See  United  States  v.  Rickert  (188 
U.S.  432)  ;  Carpenter  v.  Shaw  (280  U.S.  363,  366) , 
United  States  v.  Shock  (187  Fed.  870)  .  But  it  is 
competent  for  Congress  to  vary  this  rule  and  it 
has  repeatedly  done  so  with  respect  to  the  Osages. 
A  notable  illustration  of  this  is  found  in  the  act  of 
1906  under  which  the  surplus  lands  were  made 
inalienable  for  25  years  but  taxable  within  3  years. 
Again  in  the  act  of  March  3,  1921,  supra,  the  re- 
strictions against  alienation  of  the  lands  both 
homestead  and  surplus  of  adult  members  having 
less  than  one-half  Osage  blood  were  removed,  but 
the  exemption  from  taxation  of  the  homestead 
allotments  was  expressly  continued  until  April  8, 
1931.  The  power  of  Congress  to  forbid  alienation 
and  at  the  same  time  permit  taxation,  or  vice  versa, 
was  considered  and  upheld  in  United  States  v. 
Board  of  Commissioners,  supra,  wherein  the  court, 
referring  to  the  status  of  the  surplus  lands  of  mem- 
bers of  the  Osage  Tribe  said    (p.  490)- 

A  question  arises  as  to  the  soundness  of  a 
construction  by  which  the  surplus  lands,  al- 
though inalienable,  may  be  subject  to  taxation. 
As  already  noticed,  the  powers  of  alienation 
and  taxability  generally  are  forbidden  or  au- 
thorized concurrently.  But  the  subject  is  purely 
legislative,  and  no  question  can  be  raised  as  to 
the  power  of  Congress  to  prescribe  absolutely 


the  time  and  terms  for  the  exercise  of  both. 
Rainbow  v.  Young,  161  Fed.  835,  CCA.  653. 
This  being  so,  it  may  forbid  one  and  author- 
ize the  other.  It  will  be  noted  that  subdivision 
4  of  section  2  declares  the  homesteads  inalien- 
able and  nontaxable,  but  declares  the  surplus 
lands  inalienable  only,  forcibly  manifesting  a 
purpose  to  permit  the  taxation  of  the  latter  in 
advance  of  alienation. 

The  provision  in  the  act  of  March  2,  1929,  con- 
tinuing restrictions  and  Federal  supervision  con- 
tains nothing  relating  expressly  to  the  taxation  of 
the  homestead  allotments  of  these  Indians,  and  it 
can  not  be  regarded  as  having  any  bearing  upon 
that  subject  in  view  of  the  fact  that  Congress  saw 
fit  to  deal  specifically  in  that  legislation  with  the 
taxation  of  such  homesteads.  This  it  did  by  enact- 
ment of  the  provision  of  law  last  above  quoted 
which  continues  the  exemption  from  taxation  in 
terms  so  clear  as  to  remove  any  doubt  of  congres- 
sional intent  in  the  matter.  The  benefit  of  the  con- 
tinued exemption  was  extended  only  to  Indians  of 
the  degree  of  blood  mentioned— one-half  or  more— 
"not  having  a  certificate  of  competency."  The  irre- 
sistible import  of  this  language  is  that  Indians 
having  certificates  of  competency  are  excluded  from 
the  benefit  of  the  exemption  and  that  their  lands 
in  so  far  as  taxation  is  concerned  were  to  remain 
in  the  same  status  as  before. 

Any  lingering  doubt  about  the  intent  of  Con- 
gress is  removed  by  the  legislative  history  of  the 
enactment  which  it  is  competent  to  consider  in 
matters  of  this  kind.  See  Work  v.  Brafjet  (276  U.S. 
560)  ;  United  States  v.  Mullendore,  supra.  The 
measure  was  first  introduced  as  H.R.  9294  and  S. 
2727.  Numerous  hearings  were  had,  many  objections 
were  made,  and  numerous  amendments  suggested 
with  the  result  that  a  substitute  or  compromise 
bill  was  drafted  and  introduced  as  H.R.  13407 
and  S.  2360.  So  far  as  material  to  the  present  issue, 
the  compromise  bill  provided  "homestead  allot- 
ments shall  remain  exempt  from  taxation  while  the 
title  remains  in  the  allottee  or  in  his  unallotted 
heirs  of  one-half  degree  or  more  of  Osage  Indian 
blood  until  January  1,  1959."  This  provision,  had  it 
been  enacted,  would  have  continued  the  exemption 
from  taxation  attaching  to  homestead  allotments, 
not  only  of  Indians  not  having  certificates  of  com- 
petency, but  also  of  those  to  whom  certificates  of 
competency  had  issued.  For  this  reason  the  Okla- 
homa delegation  actively  opposed  the  measure.  Of 
interest  in  this  connection  is  the  statement  con- 
tained in  the  minority  views  of  Representative 
Howard  appended  to  the  report  of  the  subcommit- 
tee on  Indian  Affairs,  House  of  Representatives,  on 
H.R.  9294,  as  follows:  "I  suggest  that  the  measure 
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be  so  written  that  nontaxable  land  provided  for 
shall  only  be  granted  to  Indians  without  certifi- 
cates of  competency  and  that  whenever  lands  de- 
scend to  those  of  less  than  one-half  blood  that  the 
nontaxable  status  cease."  When  the  compromise 
bill  was  pending  before  the  subcommittee  of  the 
Committee  on  Indian  Affairs,  United  States  Senate, 
Representative  Howard  appeared  and  objected, 
among  other  things,  to  any  extension  of  the  tax 
exemption  on  homesteads  of  Indians  having  certifi- 
cates of  competency  and  the  amendment  suggested 
by  him  is  disclosed  in  the  following  discussion  (see 
pages  5  and  6  of  hearing  before  the  Senate  Sub- 
committee on  S.  2360,  February  20,  1929)  — 

Senator  Thomas.  What  is  your  recommenda- 
tion  as    to    that    section? 

Representative  Howard.  On  behalf  of  the 
Oklahoma  delegation,  I  was  asked  to  say— I  am 
asking;  that  on  line  24,  after  the  word  "allot- 
ments",  there  be  inserted  the  words  "home- 
stead allotments  of  Osage  Indians  not  having 
a  certificate  of  competency  shall  remain  exempt 
from   taxation." 

Senator  Thomas.  How  would  it  read  then? 

Representative  Howard.  It  would  read 
"homestead  allotments  of  Osage  Indians  not 
having  a  certificate  of  competency  shall  re- 
main exempt  from  taxation." 

A  like  amendment  was  suggested  by  Representa- 
tive Hastings  on  the  floor  of  the  House  with  the 
statement  (see  volume  70,  Congressional  Record, 
page  2947)- 

My  amendment  is  to  require  those  who  are 
free  from  Government's  supervision  and  who 
are  turned  loose  to  be  taxed  and  it  will  permit 
those  of  one-half  or  more  Indian  blood  to 
whom  certificates  of  competency  have  been 
issued  to  have  their  lands  taxed. 

The  bill  was  amended  as  suggested  and  as  so 
amended  passed  both  Houses  of  Congress  and  was 
finally  enacted  into  law.  The  intent  of  Congress  to 
exclude  the  homesteads  of  members  of  the  Osage 
Tribe  of  one-half  or  more  Indian  blood  to  whom 
certificates  of  competency  have  issued  from  the 
benefit  of  the  tax  exemption  extension  is  thus 
made  plain.  The  taxation  of  such  homesteads  is 
therefore  controlled  by  the  provisions  of  the  act 
of  June  28,  1906,  supra,  under  the  provisions  of 
which,  as  we  have  seen,  the  exemption  terminates 
25  years  from  June  28,  1906,  or  June  28,  1931,  un- 
less accelerated  by  the  death  of  the  allottee  prior 
to  that  time.  The  second  question  is  accordingly 
answered    in    the    negative. 


Regarding  the  third  question— whether  the  tax- 
able status  of  the  homestead  of  an  allottee  of  one- 
half  or  more  Osage  blood  to  whom  a  certificate  of 
competency  has  issued  is  the  same  as  that  of  a  mem- 
ber of  having  less  than  one-half  Osage  blood— it  is 
clear  that  the  exemption  from  taxation  in  the  latter 
case  like  the  former,  remained  as  before  and  was 
not  extended  by  the  act  of  March  2,  1929.  Whether 
alike  or  not  in  other  respects  may  be  sufficiently 
answered  by  pointing  out  the  situation  with  re- 
spect to  the  taxation  of  homestead  allotments  of 
members  having  less  than  one-half  blood  inasmuch 
as  the  taxable  status  of  members  having  one-half 
or  more  blood  to  whom  certificates  of  competency 
have  issued,  has  already  been  determined.  From 
the  viewpoint  of  taxation,  the  homesteads  of  allot- 
tees of  less  than  one-half  blood  must  of  necessity 
be  divided  into  two  classes:  First,  those  not  having 
certificates  of  competency,  and  second,  those  having 
certificates  of  competency.  As  to  the  first  class,  we 
have  seen  that  the  taxation  of  homestead  allotments 
of  all  members  of  the  Osage  Tribe  not  having  cer- 
tificates of  competency  and  regardless  of  degree  of 
blood  was  originally  controlled  by  subdivision  4, 
section  2  of  the  act  of  1906,  declaring  that  the 
homestead  should  remain  inalienable  and  nontax- 
able until  otherwise  provided  by  Congress.  As  to 
them,  therefore,  no  definite  period  of  nonalien- 
ability  and  nontaxability  was  fixed,  the  matter  be- 
ing left  for  such  further  action  as  Congress  saw  fit 
to  take.  The  restrictions  against  alienation  of  such 
homesteads  belonging  to  adult  allottees  of  less  than 
half  blood  were  subsequently  removed  by  section  3 
of  the  act  of  March  3,  1921,  supra,  but  with  the 
declaration  that  the  lands  should  not  be  subject  to 
taxation  if  held  by  the  original  allottee  prior  to 
April  8,  1931.  As  regards  members  not  having  cer- 
tificates of  competency  of  the  degree  of  blood  men- 
tioned, this  declaration  fixing  the  tax-exemption 
period  to  expire  on  April  8,  1931,  was  within  the 
power  reserved  by  Congress  in  the  act  of  1906,  and 
the  exemption  must,  therefore,  be  held  to  have 
terminated  upon  the  date  fixed.  See  United  States  v. 
Mullendore,  supra. 

With  respect  to  the  taxation  of  homesteads  of 
members  of  the  second  class,  that  is  those  of  less 
than  one-half  blood  to  whom  certificates  of  com- 
petency had  issued,  Congress  had  provided  in  sub- 
division 7,  section  2  of  the  act  of  1906  that  they 
should  be  inalienable  and  nontaxable  for  a  period 
of  25  years,  or  during  the  life  of  the  homestead 
allottee.  Under  that  provision,  as  we  have  seen,  the 
restrictions  against  alienation  and  the  exemption 
from  taxation  continued  until  June  28,  1931,  if 
the  allottee  lived  that  long.  Upon  the  passage  of  the 
act  of  March  3,  1921,  the  restrictions  against  alien- 
ation of  these  homesteads  were  also  removed,  but 
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whether  that  act  was  effective  to  cut  down  the  pe- 
riod of  tax  exemption  from  June  28,  to  April  8, 
1931,  presents  a  question  of  some  difficulty  un- 
necessary here  to  decide  because  it  appears  that  in 
either  event  the  lands  would  not  be  placed  upon 
the  tax  rolls  of  the  State  until  the  fiscal  year  be- 
ginning July  1,  1931,  and  ending  June  30,  1932. 
(See  sections  9690  and  9719,  Compiled  Oklahoma 
Statutes  1921.) 

Approved: 

Jos.  M.  Dixon,  First  Assistant  Secretary. 


Restrictions  on  Inherited 
Personalty 

January  20,  1932. 

Memorandum  for  Secretary  Wilbur: 

You  have  presented  to  me  for  consideration  the 
matter  of  the  distribution  of  certain  funds  and  se- 
curities now  in  the  hands  of  the  Department  which 
were  inherited  by  Ellen  Wacoche,  now  Clinton, 
from  her  deceased  husband,  Benjamin  Wacoche, 
full-blood  Creek  Indian.  The  funds  and  securities 
in  question  represent  royalties  derived  from  an  oil 
and  gas  lease  made  during  the  lifetime  of  the  allot- 
tee upon  lands  allotted  to  him  and  held  under  re- 
strictions against  alienation  up  to  the  time  of  his 
death. 

Mrs.  Clinton  has  been  adjudged  by  the  courts  of 
Oklahoma  to  inherit  an  undivided  one-half  interest 
in  the  entire  estate.  She  is  an  unenrolled,  unre- 
stricted Indian  of  the  half-blood.  Under  the  pro- 
visions of  section  9  of  the  act  of  May  27,  1908  (35 
Stat.  312) ,  as  amended,  the  interest  of  Mrs.  Clinton 
in  the  lands  allotted  to  the  decedent  passed  to  her 
free  from  restrictions,  a  circumstance  which,  under 
my  opinion  of  August  11,  1930,  M.  26067,  likewise 
entitled  her  to  receive  from  the  Government,  free 
from  restrictions,  her  share  of  the  accumulated 
funds  and  securities  in  its  hands.  It  was  expressly 
so  decided  in  your  memorandum  of  January  13, 
1932,  with  the  direction  that  one-half  of  such  funds 
and  securities  be  turned  over  to  Mrs.  Clinton.  It 
now  transpires,  however,  that  Mrs.  Clinton  has 
made  assignments  of  her  entire  interest  in  this 
estate  and  that  such  assignments  have  been  pre- 
sented to  you  with  demands  for  direct  payments  to 
the  assignees  on  the  ground  that  the  property  being 
unrestricted,  distribution  must  be  made  in  accord- 
ance with  the  assignments.  A  description  of  these 
assignments  as  they  appear  in  the  present  record 
follows: 


(1)  This  is  a  contract  dated  February   18, 

1930,  by  which  "Ellen  Wacoche"  employed  the 
firm  of  Wallace  and  Wallace  to  render  all  legal 
services  necessary  to  establish  her  claim  to  an 
undivided  one-half  interest  in  the  estate  of 
Benjamin  Wacoche  for  a  contingent  fee  of  50 
per  cent  and  contains  an  express  assignment  to 
the  attorneys  of  one-half  of  her  entire  interest 
in  the  estate,  including  cash  and  securities  on 
hand  at  the  time  of  Benjamin  Wacoche's 
death,  set  up  specifically  in  the  assignment  as 
$34,498.80  in  cash  and  $87,000  in  designated 
Government  bonds  and  notes.  The  original  of 
this  instrument  is  not  with  the  record.  The 
copy  submitted  is  typewritten  and  not  certified. 
It  purports  to  have  been  signed  and  acknowl- 
edged by  both  parties.  The  fee  provided  for  in 
this  contract,  it  may  be  said,  has  uniformly 
been  regarded  by  this  Department  as  excessive, 
but  tested  by  the  laws  of  the  State  of  Okla- 
homa, the  fee  charged  is  lawful.  See  Sec.  4101, 
Comp.  Okla.  Stat.  1921. 

(2)  This  is  an  assignment  by  "Ellen  Clin- 
ton, formerly  Wacoche",  to  Harry  Smith  and 
John  F.  Raper  of  "one-half  of  all  my  share  of 
the  moneys  and  securities  of  the  estate  of  Ben- 
jamin Wacoche,  deceased".  It  was  executed 
and  acknowledged  on  November  30,  1931.  The 
consideration  recited  is  "for  value  received", 
the  actual  consideration  not  being  stated. 

(3)  This  is  an  assignment  by  Messrs.  Smith 
and  Raper  to  one  L.  W.  Duncan  of  the  interest 
acquired  by  them  under  the  foregoing  assign- 
ment in  the  funds  and  securities  here  in  ques- 
tion. It  is  executed  and  acknowledged  under 
date  of  December  2,  1931.  No  consideration  is 
shown  other  than  "for  value  received." 

(4)  This  is  an  assignment  executed  July  25, 

1931,  by  Creekmore  Wallace  for  himself  and 
the  firm  of  Wallace  &  Wallace,  not  acknowl- 
edged, to  J.  N.  Winford  of  "$3,037  of  that  part 
of  the  money  of  the  estate  of  Benjamin  Wa- 
coche, deceased,  which  will  become  due  to  said 
Creekmore  Wallace  and  Wallace  &  Wallace" 
under  the  contract  and  assignment  of  February 
18,  1930.  The  consideration  for  this  assignment 
appears  to  be  the  sum  of  $2,537  advanced  by 
the  assignees  to  be  used  in  the  compromise  of 
then  pending  litigation. 

It  is  a  familiar  rule  that  every  man  has  power 
over  his  own  property  to  make  any  disposition  of 
it  he  chooses  except  where  restrained  by  public 
policy  or  rights  of  others,  and  the  assignee  under 
a  voluntary  assignment,  usually  becomes  vested 
with  all  the  rights  which  his  assignee  possessed  with 
respect  to  the  property  transferred.  These  princi- 
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pies  are  fully  recognized,  but  when  we  come  to 
consider  the  binding  effect  of  transfers  such  as  that 
under  consideration,  it  is  well  to  bear  in  mind 
that  we  are  dealing  with  a  property  in  the  hands 
of  administrative  officers  of  the  Government.  The 
uniform  practice  of  this  Department  and  likewise 
that  of  the  General  Accounting  Office,  so  I  am  in- 
formed, is  to  deal  only  with  the  owner  of  said 
property  and  not  to  recognize  assignments  and 
transfers  to  others  except  where  specifically  author- 
ized by  existing  law.  This  practice  doubtless  has  its 
foundation  in  the  general  policy  reflected  by  vari- 
ous provisions  of  the  Revised  Statutes  and  other 
Congressional  enactments  designed  to  protect  the 
Government  in  the  matter  of  all  claims  and  de- 
mands against  it.  Speaking  of  this  policy,  the 
Supreme  Court  of  the  United  States  in  Calhoun  v. 
Massie    (253  U.S.   170),  said: 

"For  nearly  three-quarters  of  a  century  Con- 
gress has  undertaken  to  control  in  some  meas- 
ure the  conditions  under  which  claims  against 
the  Government  may  be  prosecuted.  Its  pur- 
pose has  been  in  part  to  protect  just  claimants 
from  extortion  or  improvident  bargains  and  in 
part  to  protect  the  Treasury  from  frauds  and 
imposition.  See  United  States  v.  Van  Leuven, 
62  Fed.  Rep.  52,  56.  While  recognizing  the 
common  need  for  the  services  of  agents  and  at- 
torneys in  the  presentation  of  such  claims  and 
that  parties  would  often  be  denied  the  oppor- 
tunity of  securing  such  services  if  contingent 
fees  were  prohibited,  Taylor  v.  Beniss,  110  U.S. 
42,  45,  Congress  has  manifested  its  belief  that 
the  causes  which  gave  rise  to  laws  against 
champerty  and  maintenance  are  persistent.  By 
the  enactment,  from  time  to  time,  of  laws  pro- 
hibiting the  assignment  of  claims  and  placing 
limitations  upon  the  fees  properly  chargeable 
for  services  Congress  has  sought  both  to  pre- 
vent the  stirring  up  of  unjust  claims  against 
the  Government  and  to  reduce  the  temptation 
to  adopt  improper  methods  of  prosecution 
which  contracts  for  large  fees  contingent  upon 
success  have  sometimes  been  supposed  to  en- 
courage. The  constitutionality  of  such  legisla- 
tion, although  resembling  in  its  nature  the 
exercise  of  the  police  power,  has  long  been 
settled  (Marshall  v.  Baltimore  ir  Ohio  R.R. 
Co.,  16  How.  314,  336;  United  States  v.  Hall,  98 
U.S.  343,  354,  355;  Ball  v.  Halsell,  161  U.S.  72, 
82,  84) ." 

Some  of  the  statutes  illustrative  of  this  policy  in 
Indian  matters  are  sees.  2103,  etc.,  R.  S.,  regulating 
contracts  with  the  Indian  Tribes  and  individual 
Indians  and  prescribing  the  conditions  of  payment 


under  such  contracts,  and  Sec.  18  of  the  act  of  June 
30,  1913  (38  Stat.  77,  97),  declaring  that  no  con- 
tract with  any  Indian  where  such  contract  relates  to 
"the  tribal  funds  or  property  in  the  hands  of  the 
United  States"  shall  be  valid,  nor  shall  any  pay- 
ment for  services  rendered  in  relation  thereto  be 
made  unless  the  consent  of  the  United  States  has 
previously  been  given. 

Sec.  3477,  R.  S.,  a  statute  of  general  application, 
by  which  transfers  and  assignments  of  all  claims 
against  the  United  States  are  prohibited  unless 
made  in  the  manner  therein  prescribed,  needs  some 
consideration.  The  evils  aimed  at  by  this  enactment, 
as  repeatedly  set  forth  in  court  decisions,  are  the 
danger  that  the  rights  of  the  Government  might  be 
embarrassed  by  having  to  deal  with  a  multiplicity  of 
demands  instead  of  one  by  the  introduction  of 
parties  who  were  strangers  to  the  original  trans- 
action and  the  danger  that,  by  the  transfer  of  a 
claim  against  the  Government,  the  way  might  be 
conveniently  opened  to  improper  influences  in  pros- 
ecuting the  claim  before  the  Departments,  the 
courts,  or  the  Congress.  See  Hager  v.  Sxvayne  (149 
U.S.  242)  ;  Seaboard  Air  Line  Railway  v.  United 
States  (256  U.S.  655)  ;  Goodman  v.  Niblach  (102 
U.S.  556) .  Speaking  of  the  scope  and  effect  of  Sec. 
3477,  Mr.  Justice  Strong  in  United  States  v.  Gillis 
(95  U.S.  413)   said: 

"No  language  could  be  broader  or  more  em- 
phatic than  these  enactments.  The  words  em- 
brace every  claim  against  the  United  States, 
however  arising,  of  whatever  nature  it  may  be, 
and  wherever  and  whenever  presented." 

The  language  just  quoted  was  approved  in 
Spofford  v.  Kirk  (97  U.S.  488)  ,  and  the  court,  con- 
tinuing further,  said: 

"It  would  seem  to  be  impossible  to  use  lan- 
guage more  comprehensive  than  this.  It  em- 
braces alike  legal  and  equitable  assignments. 
It  includes  powers  of  attorney,  orders,  or  other 
authorities  for  receiving  payment  of  any  such 
claim,  or  any  part  or  share  thereof.  It  strikes 
at  every  derivative  interest,  in  whatever  form 
acquired,  and  incapacitates  every  claimant 
upon  the  government  from  creating  an  interest 
in  the  claim  in  any  other  than  himself." 

To  these  decisions  may  be  added  the  decision  of 
the  Comptroller  General  of  June  9,  1927  (6  Comp. 
Dec.  810),  declining  to  recognize  an  assignment 
made  by  a  company  of  moneys  in  the  hands  of  the 
Government  representing  an  overpayment  of  cer- 
tain duties  and  in  which  the  Government,  of  course, 
had  no  interest  other  than  to  return  the  same  to  the 
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person     entitled     thereto.     Construing     the     word 
"claim"  as  used  in  Sec.  3477: 

"The  word  'claim'  as  used  in  section  3477, 
Revised  Statutes,  embraces  all  claims  against 
the  United  States  of  whatsoever  character  and 
comprehends  all  demands  upon  the  United 
States,  whether  made  for  liquidated  or  un- 
liquidated claims,  4  Comp.  Dec.  496;  United 
States  v.  Gillis,  95  U.S.  413;  Spofford  v.  Kirk, 
97  id.  488;  and  the  claim  of  the  New  York 
Board  of  Fire  Underwriters  against  the  import- 
ing company,  which  is  the  subject  of  the 
claimed  assignment  here  in  question,  involves 
a  payment  to  be  made  by  the  United  States, 
and  consequently  is  such  a  claim  upon  the 
United  States  as  is  contemplated  under  the 
statute." 

It  does  not  appear  that  the  question  of  whether 
a  demand  by  an  Indian  whose  restrictions  have 
been  removed  for  funds  in  the  hands  of  adminis- 
trative officers  of  the  Government  is  a  claim  against 
the  United  States  within  the  meaning  of  Sec.  3477 
has  been  presented  to  the  courts  for  consideration. 
It  may  be  persuasively  argued  that  it  is  not.  As- 
suming but  not  conceding,  that  it  is  not  such  a 
claim,  is  it  to  be  admitted  as  a  matter  of  law  that 
no  valid  reason  can  be  assigned  why  anyone  having 
a  claim  to  funds  in  the  hands  of  administrative 
officers  of  the  Government  may  not  assign  any  part 
or  amount  of  such  claim  as  may  suit  his  pleasure 
or  necessities,  thereby  involving  the  Government 
in  the  vexatious  task  not  only  of  determining  the 
legality  of  the  transfers  but  also  of  ascertaining  to 
whom  and  in  what  proportions  payments  should 
be  made?  The  mischiefs  which  Sec.  3477  was  de- 
signed to  remedy  are  unquestionably  as  much  pres- 
ent in  such  a  case  as  in  the  case  of  direct  claims 
against  the  Government.  A  specific  statutory  inhi- 
bition is  not  always  necessary.  Thus,  in  Buchanan 
v.  Alexander  (4  How.  20)  ,  the  Supreme  Court  of 
the  United  States  held  that  moneys  in  the  hands  of 
disbursing  officers  of  the  Government  are  not  sub- 
ject to  attachment  or  garnishment,  although  there 
was  no  specific  statute  prohibiting  it,  the  decision 
resting  upon  the  grounds  of  public  policy.  See  also 
Manwell  v.  Grimes  (149  Pac.  1182);  White  v. 
Wright  (1  Pac.  2d  668);  13  Op.  Atty.  Gen.  567; 
23  Comp.  Dec.  678)  .  In  the  White-Wright  case, 
funds  belonging  to  a  white  woman  inherited  from 
her  deceased  Osage  husband,  were  involved,  and 
the  court  said,  among  other  things: 

"In  the  last  analysis,  we  see  nothing  but 
what  is  in  effect  an  effort  to  assert  a  claim 
against  the  United  States,  as  the  garnishment 


proceedings,  while  running  against  the  officers 
individually,  seek  to  hold  the  officers  for  what 
they  hold  officially,  and  to  hold  them  liable 
would  be  to  dictate  how,  when,  and  in  what 
manner,  the  governmental  duty  of  the  United 
States  should  be  performed.  This  cannot  be 
done,  because  the  government  cannot  be  sub- 
ject to  garnishment,  nor  can  it  be  done  indi- 
rectly by  subjecting  its  servants  to  process. 
Manwell  v.  Grimes,  supra;  Clark  v.  Board  of 
Com'rs  of  Osage  County,  62  Okl.  7,  161  Pac. 
791,  L.  R.  A.  19178,  1269;  Buchanan  v.  Alex- 
ander supra;  Rood  on  Garnishment,  Sees.  25 
and  26,  pages  32  and  33." 

Again,  in  the  recent  case  of  Taylor  v.  Tayrien  (51 
Fed.  2d  884)  ,  the  Circuit  Court  of  Appeals,  Tenth 
Circuit,  held  that  the  right  of  an  Osage  Indian  of 
less  than  one-half  blood  having  a  certificate  of  com- 
petency to  share  in  the  periodical  distribution  of 
the  Osage  tribal  income,  was  not  transferable  and 
did  not  pass  to  his  trustee  in  bankruptcy.  To  the 
same  effect  is  Taylor  v.  Jones  (51  Fed.  2d  892)  ,  in- 
volving the  income  inherited  by  a  Kaw  Indian  of 
less  than  the  half-blood  having  a  certificate  of  com- 
petency. In  neither  of  these  latter  two  cases  was 
there  any  express  statutory  inhibition  against  as- 
signments or  transfers. 

In  view  of  the  foregoing,  I  am  of  the  opinion 
that  the  assignments  under  consideration  can  not 
be  regarded  as  binding  to  the  extent  of  imposing 
upon  administrative  officers  of  the  Government 
having  the  custody  of  the  property  transferred,  the 
positive  and  mandatory  duty  of  making  payments 
direct   to   the  assignees. 

I  find,  however,  upon  examination  of  the  assign- 
ments above  referred  to,  that  all  of  them,  with  the 
exception  of  the  assignment  from  Wallace  and 
Wallace  to  Winford,  contain  powers  of  attorney 
authorizing  the  assignee  to  make  collection  from 
the  Department  to  the  extent  of  the  interests  as- 
signed. The  assignment  to  Winford,  in  the  execu- 
tion of  which  he  joined,  likewise  contains  a  power 
of  attorney,  but  in  that  case  the  power  runs  to 
Creekmore  Wallace  of  the  firm  of  Wallace  and 
Wallace.  It  has  been  held  by  the  Supreme  Court 
of  the  United  States  that  the  payment  of  a  claim 
by  the  Government  to  one  authorized  to  receive  it 
by  power  of  attorney  is  good  as  between  the  gov- 
ernment and  the  claimant.  See  United  States  v. 
Bailey  (109  U.S.  432).  In  this  case,  however,  one 
of  the  assignees,  L.  W.  Duncan,  claims  under  an 
assignment  not  directly  from  Mrs.  Clinton,  but 
from  her  assignees,  Raper  and  Smith,  and  hence 
Mr.  Duncan  has  no  power  of  attorney  from  Mrs. 
Clinton.  In  addition  to  this  all  of  the  powers  are 
inseparably    connected    with    the    assignments    of 
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which  they  are  part  and  their  validity  depends 
upon  the  legality  of  such  assignments  which  this 
Department,  in  the  nature  of  things,  is  not  in  posi- 
tion to  determine.  Under  such  circumstances,  if  de- 
livery of  Mrs.  Clinton's  share  in  this  estate  is  to 
be  made  to  the  assignees,  it  may  safely  be  done  only 
under  new  powers  of  attorney  executed  by  her 
authorizing  the  assignees  to  receive  and  collect  the 
same  to  the  extent  of  their  interests.  If  such  pow- 
ers be  furnished,  the  practice  of  the  General  Ac- 
counting Office  in  making  payments  of  moneys  in 
the  hands  of  the  government  under  such  powers, 
which,  I  am  informed,  is  to  draw  check  in  favor 
of  the  original  claimant  and  forward  the  same  in 
care  of  the  agent,  should  be  followed.  Under  this 
procedure,  it  would  be  proper  to  draw  two  checks, 
payable  to  the  order  of  Mrs.  Clinton,  each  cover- 
ing one-half  of  her  share  in  the  cash  on  hand,  one 
of  which  may  be  delivered  to  Mr.  Duncan  and  the 
other  to  Wallace  and  Wallace,  provided  they  have 
furnished  new  powers  of  attorney  as  suggested 
above.  The  same  plan  of  distribution  may  be  fol- 
lowed with  respect  to  the  government  bonds  and 
notes.  I  find  from  the  records  of  the  Indian  Office 
that  securities  aggregating  .$82,000  are  registered 
in  the  name  of  the  Secretary  of  the  Interior  in  trust 
for  Benjamin  Wacoche  and  are  held  for  safekeep- 
ing in  the  Treasury  Department.  That  part  of  these 
securities  representing  Mrs.  Clinton's  share  may  be 
assigned  by  you  to  her  or  assigned  to  the  Secretary 
of  the  Treasury  for  reissue  in  the  name  of  Mrs. 
Clinton.  Delivery  thereof  may  then  be  made  to  the 
attorneys  in  fact  subject  to  the  conditions  stated 
above.  Receipts  in  full  and  releases  of  all  claims 
or  demands  against  the  government,  its  officers,  or 
agents,  should,  of  course,  be  taken,  and  care  should 
be  exercised  to  see  that  all  lawful  demands  against 
the  estate  of  Benjamin  Wacoche  have  been  paid 
before  distribution  is  made.  This  latter  suggestion 
is  made  because  of  the  following  direction  con- 
tained in  the  order  of  distribution  made  August  28, 
1931,  by  the  County  Court  in  the  estate  of  Benja- 
min Wacoche: 

"IT  IS  FURTHER  ORDERED  AND  AD 
JUDGED  that  in  the  proportions  above  set 
forth,  to  wit:  one-half  to  Ellen  Clinton,  for- 
merly Ellen  McKinney,  formerly  Wacoche,  and 
one  sixth  each  to  Aggie  Fox,  Eliza  Conner  and 
Alex  Wacoche,  the  said  heirs,  are  entitled  to 
immediate  distribution  of  the  moneys  and  se- 
curities of  the  estate  of  Benjamin  Wacoche,  de- 
ceased, now  in  the  hands  of  the  Secretary  of 
the  Interior,  his  officers  and  agents,  less  the 
expenses  of  administration  and  that  the  Secre- 
tary of  Interior,  his  officers  and  agents,  be  and 
they  are  hereby  authorized  to  make  such  dis- 


tribution of  said  funds,  less  such  sums  for  ex- 
penses for  administration  as  shall  hereafter  be 
certified  to  the  Superintendent  of  the  Five 
Civilized  Tribes  by  this  Court." 

If  the  assignees  are  unable  to  meet  the  above 
conditions,  then  delivery  of  Mrs.  Clinton's  share  in 
the  funds  and  securities  in  question  should  be  made 
to  the  administrator  of  the  estate  of  Benjamin 
Wacoche  for  appropriate  distribution. 

Solicitor. 


Status  of  Board  of  Indian  Commissioners 

Opinion,  February  3,  1932 

53  I.D.  589 

Board  of  Indian  Commissioners — Department  of  the 
Interior — Jurisdiction 

The  Board  of  Indian  Commissioners  created  by  the  act  of 
April  10,  1869,  although  provided  for  by  appropriations 
included  in  the  acts  covering  the  Indian  Service,  never- 
theless is  independent  of  any  department  or  bureau  of 
the  Government,  and  the  selection  and  compensation  of 
its  personnel  are  matters  not  subject  to  the  jurisdiction 
of  the  Department  of  the  Interior. 

Finney,  Solicitor: 

You  [Secretary  of  the  Interior]  have  recjuested  my 
opinion  as  to  what,  if  any,  jurisdiction  you  have 
over  the  Board  of  Indian  Commissioners,  particu- 
larly with  reference  to  the  number  of  employees 
maintained  in  the  Washington  office  of  the  board 
and  the  compensation  paid  them.  This  question,  it 
appears,  has  arisen  in  connection  with  the  recent 
promotion  of  Earl  Y.  Henderson  to  secretary  of  the 
board,  vice  Malcolm  McDowell,  and  the  promotion 
of  Mrs.  Clara  R.  Burrows  to  assistant  secretary,  vice 
Mr.  Henderson. 

The  Board  of  Indian  Commissioners  was  orga- 
nized under  the  provisions  of  section  4  of  the  act  of 
April  10,  1869    (16  Stat.  13,  40)  ,  which  reads- 

Sec.  4.  That  there  be  appropriated  the  fur- 
ther sum  of  two  millions  of  dollars,  or  so  much 
thereof  as  may  be  necessary,  to  enable  the 
President  to  maintain  the  peace  among  and 
with  the  various  tribes,  bands,  and  parties  of 
Indians,  and  to  promote  civilization  among 
said  Indians,  bring  them  where  practicable, 
upon  reservations,  relieve  their  necessities,  and 
encourage  their  efforts  at  self-support;  a  report 
of  all  expenditures  under   this  appropriation 
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to  be  made  in  detail  to  Congress  in  December 
next;  and  for  the  purpose  of  enabling  the 
President  to  execute  the  powers  conferred  by 
this  act  he  ,is  hereby  authorized,  at  his  dis- 
cretion, to  organize  a  board  of  commissioners, 
to  consist  of  not  more  than  ten  persons,  to  be 
selected  by  him  from  men  eminent  for  their 
intelligence  and  philanthropy,  to  serve  without 
pecuniary  compensation,  who  may,  under  his 
discretion,  exercise  joint  control  with  the 
Secretary  of  the  Interior  over  the  disbursement 
of  the  appropriations  made  by  this  act  or  any 
part  thereof  that  the  President  may  designate; 
and  to  pay  the  necessary  expenses  of  transpor- 
tation, subsistence,  and  clerk  hire  of  said  com- 
missioners while  actually  engaged  in  said  serv- 
ice, there  is  hereby  appropriated,  out  of  any 
money  in  the  treasury  not  otherwise  appropri- 
ated, the  sum  of  twenty -five  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary. 

The  Board  of  Indian  Commissioners,  as  created 
under  the  foregoing  provision,  consists  of  a  body 
of  unpaid  private  citizens.  The  purpose  of  its  crea- 
tion as  expressed  in  the  statute,  was  to  enable  the 
President  of  the  United  States  to  execute  the  pow- 
ers conferred  upon  him  thereby,  which  were  to 
maintain  peace  among  the  Indian  tribes,  to  pro- 
mote their  civilization,  to  relieve  their  necessities, 
and  to  bring  them  upon  reservations.  To  carry  out 
such  powers  an  appropriation  of  $2,000,000  was 
made  with  the  provision  that  the  board  might,  un- 
der the  direction  of  the  President,  exercise  "joint 
control"  with  the  Secretary  of  the  Interior  for  the 
disbursement  of  such  appropriation  or  any  part 
thereof  (See  Ryan  v.  United  States,  8  Ct.  Cls.  265) . 
The  "joint  control"  to  be  exercised  by  the  Secre- 
tary of  the  Interior  and  the  board  obviously  had 
reference  to  the  disbursement  of  the  two  million- 
dollar  appropriation  and  not  to  the  smaller  appro- 
priation of  $25,000  made  to  meet  the  expenses  of 
transportation,  subsistence,  and  clerk  hire  of  the 
commissioners.  The  board  and  the  Secretary  were 
to  cooperate,  but  neither  was  made  subordinate  to 
the  other. 

The  existence  of  the  board  was  continued  and 
its  powers  and  duties  defined  by  certain  provisions 
contained  in  the  act  of  July  15,  1870  (16  Stat.  335, 
360),  March  2,  1871  (16  Stat.  544,  568),  May  29, 
1872  (17  Stat.  165,  186),  and  May  17,  1882  (22 
Stat.  68,  70) .  The  latter  act  limited  the  powers  of 
the  board  to  visits  to  and  inspection  of  agencies  and 
other  branches  of  the  Indian  Service  and  the  in- 
spection of  goods  purchased  for  that  service  with 
the  requirement  that  the  Commissioner  of  Indian 
Affairs  consult  with  the  board  in  the  purchase  of 
supplies  and  that  the  board  should  report  its  doings 


to  the  Secretary  of  the  Interior.  From  that  time 
onward  the  existence  of  the  board,  with  the  powers 
and  duties  mentioned,  has  been  recognized  by  an- 
nual appropriations  made  by  Congress  to  meet  its 
expenses,  such  appropriation  having  been  carried 
for  convenience  at  first  in  the  Indian  appropria- 
tion acts,  and  in  more  recent  years  in  the  Interior 
Department  appropriation  acts. 

Regarding  the  personnel  employed  by  the  board, 
it  is  important  to  note  that  the  act  of  July  15,  1870, 
supra,  expressly  empowered  the  board  to  appoint 
one  of  its  number  as  secretary  with  such  reasonable 
compensation  as  it  may  designate.  An  amendment 
to  this  provision  authorized  the  employment  of  a 
secretary  not  a  member  of  the  board  and  the  pay- 
ment of  his  salary  out  of  the  appropriations  which 
may  be  made  for  the  board  (Act  August  24,  1912, 
37  Stat.  518,  521).  These  provisions  but  illustrate 
the  independent  nature  of  the  board  and  the  inten- 
tion of  Congress  that  the  appropriations  made  for 
its  benefit  should  be  expended  upon  its  own  re- 
sponsibility. 

The  Board  of  Indian  Commissioners  has  been 
regarded,  since  its  creation  more  than  60  years  ago, 
as  independent  of  any  department  or  bureau.  No 
control  whatever  over  the  employment  of  personnel 
by  the  board  has  been  exercised  or  attempted  by 
the  Secretary  of  the  Interior  during  all  this  time. 
In  none  of  the  legislation  dealing  with  the  board 
and  its  activities  is  there  any  provision  authorizing 
the  Secretary  of  the  Interior  to  fix  the  compensation 
of  its  employees  or  to  supervise  the  action  of  the 
board  in  that  particular. 

As  the  head  of  the  Interior  Department  you  are 
authorized  to  employ  such  number  of  employees 
of  the  various  classes  recognized  by  law  as  may  be 
appropriated  for  by  Congress  from  year  to  year 
(Sec.  169,  R.  S.)  ,  subject,  of  course,  to  allocation 
of  positions  to  grades  and  the  fixing  of  rates  of 
compensation  as  provided  by  the  Classification  Act 
of  March  4,  1923  (42  Stat.  1488).  Your  authority 
in  this  regard,  however,  is  necessarily  confined  to 
employees  only  of  those  bureaus  or  offices  of  the 
Interior  Department  which  have  been  constituted 
such  by  the  law  of  its  organization  or  some  subse- 
quent enactment.  The  Interior  Department  was 
made  one  of  the  executive  departments  on  March 
3,  1849  (9  Stat.  395)  .  It  was  specifically  charged 
with  the  supervision  of  certain  Executive  bureaus, 
and  its  jurisdiction  was  defined  in  section  441,  Re- 
vised Statutes.  The  Board  of  Indian  Commissioners 
has  never  been  placed  under  its  jurisdiction  by  any 
express  statute. 

I  am  of  the  opinion,  therefore,  that  the  Board  of 
Indian  Commissioners  can  not  properly  be  regarded 
as  a  part  of  the  Interior  Department  and  hence  the 
personnel   to  be  employed  by  the  board  and   the 
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compensation  to  be  paid  to  them  are  matters  not 
coming  within  your  jurisdiction. 
Approved: 

John  H.  Edwards, 

Assistant  Secretary. 
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53  I.D.  593 
M-269I5 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear   Mr.   Secretary: 


You  have  requested  my  opinion  on  the  legal 
status  of  the  natives  of  Alaska— Eskimos,  Aleuts, 
Indians,  et  al. 

Alaska  was  ceded  to  the  United  States  by  Russia 
under  the  treaty  of  March  30,  1867  (15  Stat.  539). 
Article  III  of  the  treaty  provides: 

The  inhabitants  of  the  ceded  territory, 
*  *  *  if  they  should  prefer  to  remain  in  the 
ceded  territory,  they,  with  the  exception  of 
uncivilized  native  tribes,  shall  be  admitted  to 
the  enjoyment  of  all  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United  States, 
and  shall  be  maintained  and  protected  in  the 
free  enjoyment  of  their  liberty,  property,  and 
religion.  The  uncivilized  tribes  will  be  subject 
to  such  laws  and  regulations  as  the  United 
States  may,  from  time  to  time,  adopt  in  regard 
to  aboriginal  tribes  of  that  country. 

An  opinion  by  the  Solicitor  of  this  Department 
under  date  of  May  18,  1923  (49  L.D.  592),  sets 
forth  the  following: 

In  the  beginning,  and  for  a  long  time  after 
the  cession  of  this  Territory  Congress  took  no 
particular  notice  of  these  natives;  has  never 
undertaken  to  hamper  their  individual  move- 
ments; confine  them  to  a  locality  or  reservation, 
or  to  place  them  under  the  immediate  control 
of  its  officers,  as  has  been  the  case  with  the 
American  Indians;  and  no  special  provision 
was  made  for  their  support  and  education 
until  comparatively  recently.  And  in  the  earlier 
days  it  was  repeatedly  held  by  the  courts  and 
the  Attorney  General  that  these  natives  did  not 
bear  the  same  relation  to  our  Government,  in 
many  respects,  that  was  borne  by  the  American 
Indians.  (16  Ops.  Atty.  Gen.  141;  18  id.,  139)  ; 
United   Stales   v.    Ferusta   Seveloff    (2   Sawyer 


U.S.  311)  ;  Hugh  Waters  v.  James  B.  Campbell 
(4  Sawyer  U.S.  121)  ;  John  Brady  et  al.  (19 
L.D.  323) . 

With  the  exception  of  the  act  of  March  3, 
1891  (26  Stat.  1095,  1101)  ,  which  set  apart  the 
Annette  Islands  as  a  reservation  for  the  use  of 
the  Metlakahtlans,  a  band  of  British  Colum- 
bian natives  who  immigrated  into  Alaska  in  a 
body,  and  also  except  the  authorization  given 
to  the  Secretary  of  the  Interior  to  make  res- 
ervations for  landing  places  for  the  canoes  and 
boats  of  the  natives,  Congress  has  not  created 
or  directly  authorized  the  creation  of  reserva- 
tions of  any  other  character  for  them. 

Later,  however,  Congress  began  to  directly 
recognize  these  natives  as  being,  to  a  very  con- 
siderable extent  at  least,  under  our  Govern- 
ment's guardianship  and  enacted  laws  which 
protected  them  in  the  possession  of  the  lands 
they  occupied;  made  provision  for  the  allot- 
ment of  lands  to  them  in  severalty,  similar  to 
those  made  to  the  American  Indians;  gave 
them  special  hunting,  fishing  and  other  par- 
ticular privileges  to  enable  them  to  support 
themselves,  and  supplied  them  with  reindeer 
and  instructions  as  to  their  propagation.  Con- 
gress has  also  supplied  funds  to  give  these 
natives  medical  and  hospital  treatment  and  fi- 
nally made  and  is  still  making  extensive  appro- 
priations to  defray  the  expenses  of  both  their 
education  and  their  support. 

Not  only  has  Congress  in  this  manner  treated 
these  natives  as  being  wards  of  the  Government 
but  they  have  been  repeatedly  so  recognized 
by  the  courts.  See  Alaska  Pacific  Fisheries  v. 
United  States  (248  U.S.  78)  ;  United  States  v. 
Berrigan  et  al.  (2  Alaska  Reports,  442)  ;  United 
States  v.  Cadzow  et  al.  (5  id.  125),  and  the 
unpublished  decision  of  the  District  Court  of 
Alaska,  Division  No.  1,  in  the  case  of  Territory 
of  Alaska  v.  Annette  Islands  Packing  Company 
et  al.,  rendered   June   15,   1922. 

From  this  it  will  be  seen  that  these  natives 
are  now  unquestionably  considered  and  treated 
as  being  under  the  guardianship  and  protection 
of  the  Federal  Government,  at  least  to  such  an 
extent  as  to  bring  them  within  the  spirit,  if  not 
within  the  exact  letter,  of  the  laws  relative  to 
American  Indians;  and  this  conclusion  is  sup- 
ported by  the  fact  that  in  creating  the  terri- 
torial government  of  Alaska  and  vesting  that 
territory  with  the  powers  of  legislation  and 
control  over  its  internal  affairs,  including  pub- 
lic schools,  Congress  expressly  excluded  from 
that  legislation  and  control  the  schools  main- 
tained for  the  natives  and  declared  that  such 
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schools  should  continue  to  remain  under  the 
control  of  the  Secretary  of  the  Interior. 

Any  change  that  may  have  occurred  in  the  origi- 
nal attitude  of  the  United  States  towards  the  na- 
tives of  Alaska  is  reflected  in  subsequent  acts  of 
Congress  which  were  invariably  intended  to  be  in 
their  interest  and  for  their  benefit,  no  distinction 
being  made  as  to  any  particular  natives. 

Some  disposition  has  been  shown  to  make  a  dis- 
tinction between  the  Indians  of  Alaska  and  other 
natives,  particularly  the  Eskimos.  It  has  been  as- 
serted by  ethnologists  that  the  Eskimos  are  not  of 
Indian  but  more  likely  are  of  Manchurian  and 
Chinese  origin.  After  the  Indians,  the  Eskimos  of 
Alaska  are  probably  the  most  advanced  of  the  na- 
tives and  for  this  reason  these  two  races  are  best 
known  and  are  more  frequently  referred  to  than 
the  other  natives  such  as  the  Aleuts,  Athapascans, 
Tlinkets,  Hydahs  and  other  natives  of  indigenous 
race  inhabiting  the  Territory  of  Alaska.  The  Eski- 
mos are  said  to  know  nothing  of  their  early  prede- 
cessors. The  origin  of  the  natives  of  Alaska  will 
possibly  some  day  become  known,  but  whether 
that  comes  to  pass  or  not  the  fact  is  that  they  are 
all  wards  of  the  Nation  and  are  treated  in  material 
respects  the  same  as  are  the  aboriginal  tribes  of  the 
United  States. 

The  act  of  March  3,  1899  (30  Stat.  1253),  de- 
fining the  penal  and  criminal  laws  of  the  United 
States  relating  to  the  District  of  Alaska  provides  in 
section  142  of  Chapter  8  thereof,  in  the  matter  of 
selling  liquor  or  firearms  to  Indians,  as  follows: 

The  term  "Indian"  in  this  Act  shall  be  so 
construed  as  to  include  the  aboriginal  races 
inhabiting  Alaska  when  annexed  to  the  United 
States,  and  their  descendants  of  the  whole  or 
half  blood. 

The  above  provision  was  amended  by  the  act  of 
February  6,  f909  (600,  603)  ,  by  adding  after  the 
words  "half  blood"  "who  have  not  become  citizens 
of  the  United  States."  This  provision  loses  what- 
ever significance  it  may  have  had  if  the  act  of  June 
2,  1924  (43  Stat.  253),  declaring  "all  noncitizen 
Indians  born  within  the  territorial  limits  of  the 
United  States"  to  be  citizens  of  the  United  States, 
is  applicable  to  the  natives  of  Alaska. 

In  the  case  of  United  States  v.  Lynch  (7  Alaska 
Reports  568,  572) ,  referring  to  article  III  of  the 
treaty  of  cession  between  Russia  and  the  United 
States,   the  court  held: 

Under  this  treaty  the  Tlinket  tribe  became 
subject  to  such  rules  and  regulations  as  the 
United  States  may  thereafter  adopt  as  to  the 


native  Indians  of  the  United  States.  Therefore, 
by  the  provisions  of  the  treaty,  the  Indians  of 
the  Tlinket  tribe  became  citizens  of  the  United 
States,  in  common  with  the  native  Indian  tribes 
of  the  United  States,  under  the  Act  of  June  2, 
1924  (8  USCA  Sec.  3) ,  which  provided  that 
all  noncitizen  Indians,  born  within  the  terri- 
torial limits  of  the  United  States,  shall  be  citi- 
zens, and  that  the  granting  of  citizenship  shall 
not,  in  any  manner,  impair  or  otherwise  affect 
the  right  of  any  Indian  to  tribal  or  other  prop- 
erty. 

Demurrer  in  the  Lynch  case  was  overruled.  (7 
Alaska  Reports  643)  ;  see  also  case  of  Rassmussen  v. 
United  States    (197  U.S.  516). 

As  Indians  of  Alaska  are  within  the  category  of 
natives  of  Alaska  and  as  the  term  "Indian"  is  to  be 
so  construed  as  to  include  the  aboriginal  races  in- 
habiting Alaska,  the  ruling  of  the  court  in  the 
Lynch  case  would  seem  to  be  equally  applicable  to 
all  other  natives  of  that  Territory. 

Reference  to  the  provisions  of  certain  acts  will 
give  a  definite  idea  of  the  extent  to  which  the  na- 
tives of  Alaska  have  been  recognized  by  the  Con- 
gress as  well  as  show  the  similarity  of  their  treat- 
ment to  that  accorded  the  Indians  of  the  United 
States.  In  the  first  place,  the  treaty  between  Russia 
and  the  United  States  after  providing  that  the  civi- 
lized native  tribes  "shall  be  admitted  to  the  enjoy- 
ment of  all  the  rights,  advantages  and  immunities 
of  citizens  of  the  United  States  and  shall  be  main- 
tained and  protected  in  the  free  enjoyment  of  their 
liberty,  property,  and  religion,"  further  provides: 
"The  uncivilized  tribes  will  be  subject  to  such 
laws  and  regulations  as  the  United  States  may,  from 
time  to  time,  adopt  in  regard  to  aboriginal  tribes 
of  that  country." 

The  Indians,  Eskimos,  Aleuts  and  other  natives 
of  Alaska  are  therefore  the  wards  of  the  Nation  the 
same  as  are  the  Indians  inhabiting  the  States.  In 
re  Sah  Quah   (31  Fed.  327)  ,  wherein  it  was  held: 

The  United  States  has  at  no  time  recognized 
any  tribal  independence  or  relations  among 
these  Indians,  has  never  treated  with  them  in 
any  capacity,  but  from  every  act  of  Congress  in 
relation  to  the  people  of  this  territory  it  is 
clearly  inferable  that  they  have  been  and  now 
are  regarded  as  dependent  subjects,  amenable 
to  the  penal  laws  of  the  United  States,  and  sub- 
ject to  the  jurisdiction  of  its  courts.  *  *  * 
They  are  practically  in  a  state  of  pupilage,  and 
sustain  a  relation  to  the  United  States  similar 
to  that  of  a  ward  to  a  guardian,  *   *   *." 

In  section  13  of  the  act  of  May  17,  1884   (23  Stat. 
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24,  27) ,  entitled  "An  Act  providing  a  civil  Gov- 
ernment for  Alaska"  the  Secretary  of  the  Interior 
is  authorized  to  make  needful  and  proper  provi- 
sion for  the  education  of  the  children  of  school  age 
in  the  Territory  of  Alaska  "without  reference  to 
race,  until  such  time  as  permanent  provisions  shall 
be  made  for  the  same." 

A  similar  provision  is  contained  in  the  act  of 
June  6,  1900  (31  Stat.  321,  330).  This  act  was 
amended  by  the  act  of  March  3,  1901  (31  Stat. 
1438) ,  by  providing  that  50  per  cent  of  all  license 
money  collected  on  business  carried  on  outside 
incorporated  towns  in  the  District  of  Alaska  should 
be  used  by  the  Secretary  of  the  Interior  in  his  dis- 
cretion and  under  his  direction  for  the  support  of 
schools  outside  incorporated  towns.  All  schools 
were  supported  by  annual  appropriations  made  by 
Congress  up  to  June  30,  1901.  Thereafter,  all 
schools  outside  incorporated  towns  remained  under 
the  supervision  of  the  Secretary  of  the  Interior  and 
were  supported  by  the  license  money  referred  to, 
until  January  27,  1903. 

The  act  of  January  27,  1905  (33  Stat.  616),  en- 
titled "An  Act  to  provide  for  the  construction  and 
maintenance  of  roads,  the  establishment  and  main- 
tenance of  schools,  and  the  care  and  support  of 
insane  persons  in  the  District  of  Alaska  and  for 
other  puropses"  provided  in  section  7  thereof  as 
follows: 

That  the  schools  specified  and  provided  for 
in  this  Act  shall  be  devoted  to  the  education 
of  white  children  and  children  of  mixed  blood 
who  lead  a  civilized  life.  The  education  of  the 
Eskimos  and  Indians  in  the  district  of  Alaska 
shall  remain  under  the  direction  and  control  of 
the  Secretary  of  the  Interior,  and  schools  for 
and  among  the  Eskimos  and  Indians  of  Alaska 
shall  be  provided  for  by  an  annual  appropria- 
tion, and  the  Eskimo  and  Indian  children  of 
Alaska  shall  have  the  same  right  to  be  admitted 
to  any  Indian  boarding  school  as  the  Indian 
children  in  the  States  or  Territories  of  the 
United  States. 

The  act  of  March  30,  1905  (33  Stat.  1156,  1188) , 
made  an   appropriation: 

To  enable  the  Secretary  of  the  Interior,  in 
his  discretion  and  under  his  direction,  to  pro- 
vide for  the  education  and  support  of  the 
Eskimos,  Indians,  and  other  natives  of  Alaska; 
for  erection,  repair,  and  rental  of  school  build- 
ings; for  text-books  and  industrial  apparatus; 
for  pay  and  necessary  traveling  expenses  of  gen- 
eral agent,  assistant  agent,  superintendents 
teachers,  physicians,  and  other  employees,  and 


all  other  necessary  miscellaneous  expenses 
which  are  not  included  under  the  above  special 
heads,  fifty  thousand  dollars,  to  be  immediately 
available. 

The  appropriation  made  by  the  act  of  June  30, 
1906  (34  Stat.  697,  729) ,  for  $100,000  was  "To  en- 
able the  Secretary  of  the  Interior  in  his  discretion 
and  under  his  direction,  to  provide  for  the  educa- 
tion and  support  of  the  Eskimos,  Aleuts,  Indians 
and  other  natives  of  Alaska." 

Appropriations  in  increased  amounts  have  since 
been  made  by  Congress  annually  for  the  support 
of  schools  among  the  Eskimos,  Aleuts,  Indians  and 
other  natives  of  Alaska,  the  amount  appropriated 
for  that  purpose  for  the  fiscal  year  ending  June  30, 
1920,  being  $250,000.  The  act  of  May  27,  J908  (35 
Stat.  317,  351),  contains  this  additional  provision: 

That  all  expenditure  of  money  appropriated 
herein  for  school  purposes  in  Alaska  shall  be 
under  the  supervision  and  direction  of  the 
Commissioner  of  Education  and  in  conformity 
with  such  conditions,  rules,  and  regulations  as 
to  conduct  and  methods  of  instruction  and  ex- 
penditure of  money  as  may  from  time  to  time 
be  recommended  by  him  and  approved  by  the 
Secretary  of  the  Interior. 

All  subsequent  acts  making  appropriations  for 
the  support  of  schools  among  the  natives  of  Alaska 
contain  a  like  provision  to  the  above. 

The  Territory  of  Alaska  was  created  by  the  act 
of  August  24,  1912  (37  Stat.  512),  and  it  is  pro- 
vided in  section  3  thereof  that  the  authority  granted 
therein  to  the  legislature  to  alter,  amend,  modify, 
and  repeal  laws  in  force  in  Alaska,  shall  not  extend 
to  the  act  of  January  27,  1905,  supra,  and  the  sev- 
eral acts  amendatory  thereof,  which  act  provides 
that  schools  for  and  among  the  Eskimos  and  In- 
dians of  Alaska  shall  be  provided  for  by  an  annual 
appropriation. 

Section  416  of  the  Compiled  Laws  of  Alaska  pro- 
vides: "The  legislative  power  of  the  Territory  shall 
extend  to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  and  laws  of  the 
United  States." 

The  act  of  March  3,  1917  (39  Stat.  1131) ,  reads 
as   follows: 

That  the  Legislature  of  Alaska  is  hereby 
empowered  to  establish  and  maintain  schools 
for  white  and  colored  children  and  children  of 
mixed  blood  who  lead  a  civilized  life  in  said 
Territory  and  to  make  appropriations  of  Ter- 
ritorial  funds  for  that  purpose;   and  all   laws 
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or  parts  of  laws  in  conflict  with  this  Act  are 
to  that  extent  repealed. 

Until  that  act  was  passed,  as  hereinbefore  shown, 
the  matter  of  schools  for  the  children  named  therein 
was  controlled  by  congressional  legislation. 

In  later  acts,  notably  that  of  May  24,  1922  (42 
Stat.  552,  583)  ,  Congress  went  further  and  made 
and  is  still  making  appropriations  "To  enable  the 
Secretary  of  the  Interior,  in  his  discretion  and  un- 
der his  direction,  to  provide  for  the  education  and 
support  of  the  Eskimos,  Aleuts,  Indians,  and  other 
natives  of  Alaska." 

Two  things  are  apparent  from  the  foregoing, 
namely  that  the  Indians  and  other  natives  of  Alaska 
are  as  itruly  the  wards  of  the  Nation  as  are  the 
aborigines  and  their  descendants  inhabiting  the 
States  with  whom  the  Government  has  had  to  deal 
since  its  organization;  and  that  Congress  has  as- 
sumed full  cost  for  all  educational  facilities  among 
the  Alaskan  natives.  Under  the  act  of  March  3, 
1917,  supra,  separate  schools  are  in  existence  in 
Alaska,  that  is  those  for  the  education  of  white 
and  colored  children  and  "children  of  mixed  blood 
who  lead  a  civilized  life",  established  and  main- 
tained by  appropriations  from  territorial  funds; 
and  those  for  the  education  of  Eskimos,  Aleuts,  In- 
dians, and  other  natives  provided  for  by  the  annual 
appropriations  of  Congress. 

The  Solicitor  for  this  Department  has  held  that 
the  Territory  of  Alaska  can  not  legally  collect  from 
Eskimos,  Aleuts  and  other  natives  of  Alaska  of  full 
blood  nor  of  those  natives  of  mixed  blood  who  do 
not  lead  a  civilized  life,  the  school  tax  imposed  by 
the  territorial  act.  The  case  of  Davis  v.  Sitka  School 
Board  (3  Alaska  Reports  481)  ,  involved  a  con- 
struction of  the  act  of  January  27,  1905,  supra,  par- 
ticularly that  provision  relating  to  "children  of 
mixed  blood  who  lead  a  civilized  life."  The  court 
held  that 

while  the  Davis  children  are  of  "mixed 
blood",  they  do  not  "lead  a  civilized  life", 
within  the  meaning  of  section  7  of  the  act  of 
Congress  of  January  27,  1905  (33  Stat.  617, 
c.  277) ,  so  as  to  entitle  them  to  attend  the  pub- 
lic schools  maintained  for  "white  children  and 
children  of  mixed  blood  who  lead  a  civilized 
life."  Held,  that  mandamus  will  not  lie  to 
compel  the  school  board  of  Sitka  to  admit  such 
children  to  the  public  schools  therein;  it  ap- 
pearing that  the  Government  maintained  a 
separate  school  for  Eskimos  and  Indians  "un- 
der the  direction  and  control  of  the  Secretary 
of  the  Interior." 

In  the  case  of  United  States  v.  Bemgan  (2  Alaska 


Reports  442) ,  referring  to  the  clause  of  the  third 
article  of  the  treaty  of  1867  between  Russia  and 
the  United  States  that  "the  uncivilized  tribes  (in 
Alaska)  will  be  subject  to  such  laws  and  regulations 
as  the  United  States  may  from  time  to  time  adopt 
in  regard  to  aboriginal  tribes  of  that  country",  it 
was  held: 

That  the  Athapascan  stock,  including  the 
native  bands  of  the  Tanana,  belong  to  the  un- 
civilized tribes  mentioned  in  this  clause.  As 
such  they  are  entitled  to  the  equal  protection 
of  the  laws  which  the  United  States  affords 
to  similar  aboriginal  tribes  within  its  borders. 

Also  that- 
All  the  vacant  and  unappropriated  lands  in 
Alaska  at  the  date  of  the  cession  of   1867  by 
Russia  became  a  part  of  the  public  domain  and 
public  lands  of  the  United  States. 

And   further   that— 

The  uncivilized  native  tribes  of  Alaska  are 
wards  of  the  Government.  The  United  States 
has  the  right,  and  it  is  its  duty,  to  protect  the 
property  rights  of  its  Indian  wards. 

In  the  case  of  Nagle  v.  United  States  (191  Eed. 
141),  after  referring  to  the  act  of  May  17,  1884, 
supra,  providing  a  civil  government  for  Alaska,  and 
to  section  1891  of  the  United  States  Revised  Stat- 
utes which  provide  that  "The  Constitution  and  all 
laws  of  the  United  States,  which  are  not  locally 
inapplicable,  shall  have  the  same  force  and  effect 
within  all  the  organized  territories,  and  in  every 
territory  hereafter  organized  as  elsewhere  within 
the  United  States,"  the  court  held  "all  laws  of 
Congress  of  general  application  not  locally  inap- 
plicable are  in  effect  in  Alaska."  The  court  further 
held: 

The  provision  of  Act  Feb.  8,  1887,  c.  119, 
sec.  6,  24  Stat.  390,  relating  to  allotments  of 
lands  to  Indians  in  severalty,  that  "every  In- 
dian born  within  the  territorial  limits  of  the 
United  States  who  has  voluntarily  taken  up, 
within  said  limits,  his  residence  separate  and 
apart  from  any  tribe  of  Indians  therein  and  has 
adopted  the  habits  of  civilized  life,  is  hereby 
declared  to  be  a  citizen  of  the  United  States 
and  is  entitled  to  all  the  rights,  privileges  and 
immunities  of  such  citizen,"  is  in  effect  in 
Alaska,  and  operates  to  make  Indians  therein, 
who  are  descendants  of  the  aboriginal  tribes, 
born  since  the  annexation  of  Alaska,  but  who 
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have  voluntarily  taken  up  their  residence  sep- 
arate and  apart  from  any  tribe  and  adopted 
the  habits  of  civilization,  citizens  of  the  United 
States,  and  the  sale  of  liquor  to  such  an  Indian 
does  not  constitute  an  offense  under  Alaska 
Code  Cr.  Proc.  sec.  142,  as  amended  by  Act 
Feb.  6,  1909,  c.  80,  sec.  9,  35  Stat.  603,  making 
it  an  offense  to  sell  liquor  to  an  "Indian," 
which  term  is  denned  to  include  the  aboriginal 
races  inhabiting  Alaska  when  annexed  to  the 
United  States,  and  their  descendants  of  the 
whole  or  half  blood  "who  have  not  become 
citizens  of  the  United  States." 

The  court  also  held,  referring  to  the  clause  in 
article  III  of  the  Alaska  treaty  with  Russia  stipu- 
lating that  the  uncivilized  native  tribes  of  Alaska, 
"will  be  subject  to  such  laws  and  regulations  as 
the  United  States  may  from  time  to  time  adopt  in 
regard  to  aboriginal  tribes  in  that  country";  "there 
can  be  no  doubt  that  this  stipulation  relates  to  the 
Indian  tribes  in  Alaska,  and  manifestly  the  treaty 
was  designed  to  insure  them  like  treatment,  under 
the  laws  and  regulations  of  Congress,  as  should  be 
accorded  Indian  tribes  in  the  United  States." 

It  was  argued  in  the  Nagle  case,  supra,  that  be- 
cause the  Government  has  never  treated  with  the 
Indian  tribes  in  Alaska,  therefore  it  was  not  the 
intendment  that  general  laws  respecting  Indians 
should  extend  to  the  Territory  of  Alaska.  But  the 
court  said: 

It  should  be  borne  in  mind,  however,  that  it 
has  long  since  been  declared  to  be  the  policy 
of  Congress  not  to  treat  further  with  the  In- 
dians as  tribes.  Act  March  3,  1871,  c.  120,  16 
Stat.  544,  566.  Ever  since  the  passage  of  that 
act,  Congress  has  governed  the  Indians  by  law, 
and  not  by  treaty,  and  the  policy  affords  cogent 
reason  why  general  laws  should  apply  to  indi- 
vidual Indians  in  Alaska  as  well  as  elsewhere. 

It  was  held  in  the  case  of  United  States  v.  Cadzoio 
(5  Alaska  Reports  125),  that  the  aboriginal  tribes 
of  Alaska  have  a  right  to  occupy  the  public  lands 
of  the  United  States  therein  subject  to  the  control 
of  both  the  lands  and  the  tribes  by  the  United 
States;  also  that  the  uncivilized  native  tribes  of 
Alaska  are  wards  of  the  Government— the  United 
States  has  the  right,  and  it  is  its  duty,  to  protect 
the  property  rights  of  its  Indian  wards. 

There  are  provisions  in  each  of  the  following  acts 
design  to  protect  the  Indians  of  Alaska  in  the  use 
and  occupancy  of  the  lands  held  by  them:  Acts  of 
May  17,  1884  (23  Stat.  24),  and  June  6,  1900  (31 
Stat.  330) ,  providing  a  civil  government  for  Alaska; 
Act  of  March  3,   1891    (26  Stat.   1095),  repealing 


timber  culture  laws  and  for  other  purposes,  and 
act  of  May  14,  1898  (30  Stat.  412),  extending  the 
homestead  laws  and  providing  for  right  of  way  for 
railroads  in  the  District  of  Alaska. 

The  act  of  May  17,  1906  (34  Stat.  197) ,  is  en- 
titled "An  Act  authorizing  the  Secretary  of  the 
Interior  to  allot  homesteads  to  the  natives  of 
Alaska."  This  act  authorizes  the  Secretary  of  the 
Interior  in  his  discretion,  to  allot  not  to  exceed 
160  acres  of  nonmineral  land  "to  any  Indian  or 
Eskimo  of  either  full  or  mixed  blood  who  resides  in 
and  is  a  native  of  said  District".  It  was  held  in  the 
case  of  Frank  St.  Clair   (52  L.D.  597,  599-600)  : 

This  is  a  special  act  relating  to  Alaska  na- 
tives and  is  clearly  separate  and  distinct  from 
the  act  of  May  14,  1898  (30  Stat.  409) ,  extend- 
ing the  homestead  land  laws  of  the  United 
States  to  the  district  of  Alaska. 

#  #  #  #  # 

The  vacant  and  unappropriated  lands  in 
Alaska  at  the  date  of  the  cession  of  1867  by 
Russia  became  a  part  of  the  public  domain  of 
the  United  States;  and  the  Indians  of  Alaska 
are  wards  of  the  Government  and  as  such  are 
entitled  to  the  equal  protection  of  the  laws 
applicable  to  Indians  within  the  limits  of  the 
United  States.  United  States  v.  Berrigan  (2 
Alaska  Reports  442)  ;  United  States  v.  Cadzow 
(5  Alaska  Reports  125) .  The  natives  of  Alaska 
are  wards  of  the  Government  and  under  its 
guardianship  and  care  at  least  to  such  an  ex- 
tent as  to  bring  them  within  the  spirit  if  not 
within  the  exact  letter  of  the  laws  relative  to 
American  Indians;  their  relations  are  very 
similar  and  in  many  respects  identical  with 
those  which  have  long  existed  between  the 
Government  and  the  aboriginal  peoples  re- 
siding within  the  territorial  limits  of  the 
United  States  (49  L.D.  592) .  The  Indians  and 
other  "natives"  of  Alaska  are  in  the  same  cate- 
gory as  the  Indians  of  the  United  States;  from 
an  early  date,  pursuant  to  the  legislative  in- 
tent indicated  by  Congress,  this  department 
has  consistently  recognized  and  respected  the 
rights  of  the  Indians  of  Alaska  in  and  to  the 
lands  occupied  by  them.  50  L.D.  315;  51  L.D. 
155;  Alaska  Pacific  Fisheries  v.  United  States 
(248  U.S.  78)  ;  Territory  of  Alaska  v.  Annette 
Island  Packing  Co.  (289  Fed.  671) . 

The  status  of  an  applicant  under  the  act  of 
May  17,  1906,  authorizing  the  Secretary  of  the 
Interior  to  allot  homesteads  to  the  natives  of 
Alaska  is  analogous  to  section  4  of  the  act  of 
February  8,  1887  (24  Stat.  388)  ,  which  pro- 
vides that  an  Indian  who  has  settled  upon  pub- 
lic lands  of  the  United  States  shall  be  entitled 


308 


Department  of  the  Interior 


February  24,  1932 


to  have  the  same  allotted  to  him  in  the  manner 
as  provided  by  law  for  allotments  to  Indians 
residing  upon  reservations.  This,  of  course,  in- 
volves separation  and  living  apart  from  the 
tribe.  A  reservation  allottee  is  not  required  to 
reside  upon  or  improve  the  land  allotted  to 
him.  The  court  took  the  position  in  the  case 
of  Nagle  v.  United  States  (191  Fed.  141),  that 
said  act,  especially  that  section  thereof  which 
declares  an  Indian  born  within  the  Territorial 
limits  of  the  United  States  who  has  taken  up 
within  said  limits  his  residence  separate  and 
apart  from  the  tribe  to  be  a  citizen,  is  in  effect 
in  Alaska. 

***** 

The  allotment  to  an  Indian  or  Eskimo  under 
the  act  of  May  17,  1906,  creates  a  particular 
reservation  of  the  land  for  the  allottee  and  his 
heirs  but  the  title  remains  in  the  United  States. 
Charlie  George  et  al.  (44  L.D.  113),  Worthen 
Lumber  Mills  v.  Alaska  Juneau  Gold  Mining 
Co.   (229  Fed.  966) . 

See  also  44  L.D.   113  and  48  L.D.  435. 

The  natives  of  Alaska  do  not  for  the  most  part 
live  on  reservations  and  very  few  have  been  created. 
However,  the  Attorney  General  and  the  courts 
have  recognized  that  power  exists  to  create  Indian 
reservations  as  well  as  reservations  for  other  public 
purposes.  Alaska  Pacific  Fisheries  v.  United  States 
(248  U.S.  78)  ;  United  States  v.  Leathers  (26  Fed. 
cas.  897)  ;  and  17  Ops.  Atty.  Gen.  258. 

The  act  of  March  3,  1891  (26  Stat.  1095,  1101), 
authorizing  the  establishment  of  townsites  in  Alas- 
ka the  acquisition  by  individuals  of  limited  areas 
for  trade  or  manufacturing  purposes,  etc.,  expressly 
excepts  "any  lands  *  *  *  to  which  the  natives  of 
Alaska  have  prior  rights  by  virtue  of  actual  occu- 
pation." The  act  also  set  apart  the  Annette  Islands 
as  a  reservation  for  the  use  of  the  Metlakahtla  In- 
dians who  immigrated  from  British  Columbia  to 
Alaska,  "and  such  other  Alaskan  natives  as  may 
join  them."  It  has  since  been  held  that  the  reser- 
vation so  created  extends  to  and  includes  adjacent 
"deep  waters".  It  was  also  held  in  that  case— 

The  reservation  was  not  in  the  nature  of  a 
private  grant  but  simply  a  setting  apart  "until 
otherwise  provided  by  law"  of  designated  pub- 
lic property  for  a  recognized  public  purpose- 
that  of  safeguarding  and  advancing  a  depend- 
ent Indian  people  dwelling  within  the  United 
States.  See  United  States  v.  Kagama  (118  U.S. 
375,  379,  et  seq.)  ;  United  States  v.  Rickert  (188 
U.S.  432,  437) . 

***** 

The  purpose  of  creating  the  reservation  was 


to  encourage,  assist  and  protect  the  Indians 
in  their  effort  to  train  themselves  to  habits  of 
industry,  become  self-sustaining  and  advance 
to  the  ways  of  civilized  life.  True,  the  Met- 
lakahtlans  were  foreign  born,  but  the  action  of 
Congress  has  made  that  immaterial  here. 

And  in  the  case  of  Territory  v.  Annette  Island 
Packing  Company  (6  Alaska  Reports  585,  601, 
604)-" 

While  it  may  be  true,  as  urged  by  counsel 
for  the  Territory  that  the  Metlakahtlans  re- 
siding on  the  reserve  are  not  a  tribe  of  Indians 
in  the  sense  used  in  the  Constitution  of  the 
United  States,  yet  they  are,  and  always  have 
been,  recognized  as  members  of  the  Indian 
race,  and  the  dealings  of  the  Government  with 
them  have  been  as  if  they  were  a  dependent 
people.   *    *   * 

*  *  *  yhese  people,  residing  on  a  reserva- 
tion established  on  their  behalf  by  Congress, 
which  they  were  authorized  to  use  in  common, 
subject  to  such  restrictions  and  regulations  as 
the  Secretary  of  the  Interior  might  make,  took, 
in  my  view,  a  status  politically  analogous  to 
that  of  native  Indians  on  reservations  within 
the  United  States,  and  hence  became  wards  of 
the  government.  This  view  of  the  status  of 
these  people  is  borne  out  by  the  Supreme  Court 
in  Alaska-Pacific  Fisheries  v.  United  States,  re- 
ported in  248  U.S.  78,  39  Sup.  Ct.  40,  63  L.  Ed. 
138. 

The  court  also  held  in  that  case: 

The  contract  of  lease  between  the  Secretary 
of  the  Interior  and  the  Annette  Island  Packing 
Company,  together  with  its  cannery,  fish  traps, 
and  property  used  on  the  reservation  under  the 
lease,  constitute  and  are  an  instrumentality  of 
the  United  States,  used  by  it  in  the  perform- 
ance of  its  duties  to  its  Indian  wards,  and  are 
not  subject  to  taxation  by  the  territory  of 
Alaska.  The  attempt  of  the  territory  to  levy 
and  collect  taxes  on  the  said  property  or  the 
packing  company  is  ultra  vires  and  void.  De- 
cree in  favor  of  defendant  and  intervener  and 
against  the  territory. 

See  also  Alaska  Pacific  Fisheries  (240  Fed.  281)  ; 
Territory  of  Alaska  v.  Annette  Packing  Company 
(289  Fed.  671). 

By  Executive  order  of  February  27,  1915,  the 
President  "withdrew  from  disposal,  and  set  apart 
for  the  use  of  the  Bureau  of  Education",  25,000 
acres,  including  both  land  and  water,  surrounding 
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the  village  of  Tyonek  near  the  north  end  of  Cook 
Inlet  in  Alaska.  The  primary  object  of  the  reserva- 
tion was  to  enable  the  Department  through  the 
Bureau  of  Education  to  maintain  a  school  and 
otherwise  care  for,  support  and  advance  the  inter- 
ests of  the  aboriginal  natives  of  the  village  men- 
tioned whose  main  support  was  through  hunting, 
trapping  and  fishing.  The  question  was  submitted 
by  the  officers  of  the  Bureau  of  Education  as  to  the 
authority  for  entering  into  a  lease  for  the  establish- 
ment of  a  salmon  cannery  at  or  near  the  village. 
In  Solicitor's  Opinion  of  May  18,  1923  (49  L.D. 
592)  ,  it  was  held  that  such  authority  existed,  ref- 
erence being  made  to  the  similar  case  of  the  Met- 
lakahtla  Indians  of  Annette  Islands  where  it  was 
held  that  the  Secretary  of  the  Interior  had  the 
power  to  grant  such  a  lease.  Territory  of  Alaska  v. 
Annette  Island  Packing  Company  (289  Fed.  671). 
The  Solicitor  stated,  among  other  things: 

The  fundamental  consideration  underlying 
this  question  is  the  fact  that  these  natives  are, 
in  a  very  large  sense  at  least,  dependent  sub- 
jects of  our  Government  and  in  a  state  of 
tutelage;  or  in  other  words,  they  are  wards  of 
the  Government  and  under  its  guardianship 
and  care.  The  relations  existing  between  them 
and  the  Government  are  very  similar  and  in 
many  respects  identical  with  those  which  have 
long  existed  between  the  Government  and  the 
aboriginal  peoples  residing  within  the  terri- 
torial limits  of  the  United  States. 

It  was  also  held: 

By  article  III  of  the  treaty  of  March  30,  1867, 
under  which  the  Territory  of  Alaska  was  ceded 
to  the  United  States,  and  by  subsequent  acts 
providing  for  their  education  and  support, 
Congress  has  recognized  the  natives  of  Alaska 
as  wards  of  the  Federal  Government,  thus  giv- 
ing them  a  status  similar  to  that  of  the  Ameri- 
can Indians  within  the  territorial  limits  of  the 
United  States. 

#  #  #  #  # 

While  there  is  no  specific  statute  relating  to 
the  subject,  yet  the  inherent  power  conferred 
upon  the  Secretary  of  the  Interior  by  section 
441,  Revised  Statutes,  to  supervise  the  public 
business  relating  to  the  Indians,  includes  the 
supervision  over  reservations  in  the  Territory 
of  Alaska  created  in  the  interest  of  the  natives 
and  the  authority  to  lease  lands  therein  for 
their  benefit. 

The  Solicitor's  Opinion  of  March   12,    1924    (50 
L.D.  315) ,  had  under  consideration  the  status  of  the 


natives  of  Alaska  with  respect  to  the  title  to  certain 
tide  lands  near  Ketchikan.  Reference  was  made 
in  that  connection  to  the  provisions  of  the  treaty 
of  March  30,  1867,  under  which  the  Territory  of 
Alaska  was  acquired  by  the  United  States  as  well 
as  to  the  act  of  May  17,  1884  (23  Stat.  24)  ,  which 
virtually  constitutes  the  organic  act  for  the  Terri- 
tory of  Alaska  and  which  declares: 

That  the  Indians  or  other  persons  in  said 
district  shall  not  be  disturbed  in  the  possession 
of  any  lands  actually  in  their  use  or  occupation 
or  now  claimed  by  them  but  the  terms  under 
which  such  persons  may  acquire  title  to  such 
lands  is  reserved  for  future  legislation  by  Con- 
gress.   (Italics  supplied.) 

The  act  of  March  3,  1891  (26  Stat.  1095),  as 
previously  stated,  excepts  "any  lands  *  *  *  to 
which  the  natives  of  Alaska  have  prior  rights  by 
virtue  of  actual  occupancy."  The  act  of  May  14, 
1898  (36  Stat.  409),  extended  the  homestead  laws 
of  the  United  States  to  the  Territory  of  Alaska  and 
authorized  the  Secretary  of  the  Interior  to  reserve 
for  use  of  the  natives  of  Alaska  "suitable  tracts 
along  the  water  front  of  any  stream,  inlet,  bay  or 
seashore,  for  landing  places  for  canoes  and  other 
craft  used  by  such  natives."  Pursuant  to  this  au- 
thority the  Secretary  on  August  5,  1905,  reserved 
the  lands  described  as  "all  the  lands  in  the  vicinity 
of  the  mouth  of  Ketchikan  Creek  which  lie  between 
the  lands  occupied  by  the  natives  and  the  limits 
of  low  tide  of  Tongass  Narrows." 

It  was  held  in  the  above  Solicitor's  Opinion  that 
"the  tide  or  other  lands  occupied  by  or  reserved 
for  the  Indians  at  Ketchikan,  Alaska,  can  not  be 
disposed  of  under  existing  law,  but  that  power  rests 
with    Congress." 

It  was  also  stated  in  that  connection: 

From  an  early  date,  pursuant  to  the  legisla- 
tive intent  indicated  by  Congress,  this  De- 
partment has  consistently  recognized  and  re- 
spected the  rights  of  the  natives  of  Alaska  in 
and  to  the  lands  occupied  by  them.  See  13  L.D. 
120;  23  L.D.  335;  24  L.D.  312;  26  L.D.  517; 
28  L.D.  427;  37  L.D.  334. 

See  Solicitor's  Opinion  of  May  27,  1925  (51  L.D. 
155),  relative  to  the  power  of  the  Territorial  Leg- 
islature to  impose  a  tax  upon  reindeer  held  or 
controlled  by  the  natives  of  Alaska.  Reference  was 
made  to  the  case  of  Territory  of  Alaska  v.  Annette 
Island  Packing  Company  (289  Fed.  671),  which 
involved  the  question  as  to  the  authority  of  the 
Territory  to  tax  the  output  of  a  salmon  cannery 
under  lease  by  the  Secretary  of  the  Interior  to  a 
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packing  company.  It  was  held  that  the  lease  was 
an  instrumentality  of  the  Government  to  assist  the 
Metlakahtla  Indians  to  become  self-supporting  and 
hence  the  Territory  of  Alaska  could  not  collect  such 
a  tax  from  the  corporation. 

It  was  held  in  the  case  of  Steamer  Coquitlam  v. 
United  States    (163  U.S.  346)  : 

*  *  *  Alaska  is  one  of  the  Territories  of 
the  United  States.  It  was  so  designated  in  that 
order  and  has  always  been  so  regarded.  And 
the  court  established  by  the  act  of  1884  is 
the  court  of  last  resort  within  the  limits  of  that 
Territory.  It  is,  therefore,  in  every  substantial 
sense    the   Supreme   Court   of    that   Territory. 


Under  authority  of  the  act  of  March  3,  1891  (26 
Stat.  826) ,  the  Supreme  Court  of  the  United  States 
in  execution  of  this  law  by  an  order  promulgated 
May  11,  1891,  assigned  the  Territory  of  Alaska  to 
the  Ninth  Judicial  Circuit. 

From  the  foregoing  it  is  clear  that  no  distinction 
has  been  or  can  be  made  between  the  Indians  and 
other  natives  of  Alaska  so  far  as  the  laws  and  rela- 
tions of  the  United  States  are  concerned  whether 
the  Eskimos  and  other  natives  are  of  Indian  origin 
or  not  as  they  are  all  wards  of  the  Nation,  and  their 
status  is  in  material  respects  similar  to  that  of  the 
Indians  of  the  United  States.  It  follows  that  the 
natives  of  Alaska,  as  referred  to  in  the  treaty  of 
March  30,  1867,  between  the  United  States  and 
Russia,  are  entitled  to  the  benefits  of  and  are  sub- 
ject to  the  general  laws  and  regulations  governing 
the  Indians  of  the  United  States,  including  the 
citizenship  act  of  June  2,  1924  (43  Stat.  253),  as 
Alaska  has  been  held  to  be  one  of  the  Territories 
of  the  United  States.  Under  the  terms  of  Article  III 
of  the  cession  treaty  of  March  30,  1867,  the  civilized 
natives  of  Alaska  have  all  along  been  citizens  of  the 
United  States. 

E.  C.  Finney, 

Solicitor. 
Approved:   February  24,    1932. 
Ray  Lyman  Wilbur,  Secretary. 


Taxation  of  Income  From  Mineral  Production 

From  Restricted  Lands  of  Members  of 

Five  Civilized  Tribes 

Opinion,  February  26,  1932 

53  I.D.  606 

Statutory  Construction. 

Where  the  general  language  of  a  statute  is  broad  enough 
to  include  the  subject  matter,  any  intent  to  exclude  a 


person  or  class  of  persons  must   be  definitely   expressed 
therein. 

Indians — Income  Tax. 

Indians  as  well  as  other  citizens  must  be  regarded  as  sub- 
ject to  the  revenue  laws  of  the  United  States  and  of  the 
States  in  which  they  reside  unless  the  particular  income 
sought  to  be  reached  has  been  exempted  from  taxation 
by  some  Congressional  enactment  or  rule  of  law. 

Indian   Lands — Alienation — Income — Taxation. 

Restrictions  against  alienation  imposed  against  lands  for 
the  protection  of  Indians  have  uniformly  been  regarded 
as  withdrawing  the  lands  from  taxation,  and  where  the 
lands  themselves  are  nontaxable  the  income  derived 
therefrom  is  likewise  exempt. 

Double  Taxation. 
Double  taxation  or  unequal   taxation,   so  long  as   the  in- 
equality is  not  based  upon  arbitrary  distinctions,  is  not 
repugnant  to  the  Federal  Constitution. 

Indian  Lands — Mineral  Lands — Oil  and  Gas  Lands — Income 
— Taxation — Five  Civilized  Tribes. 
Section  3  of  the  act  of  May  10,  1928,  subjected  the  income 
derived  from  mineral  production  from  the  restricted 
lands  of  the  Five  Civilized  Tribes  to  both  Federal  and 
State  taxation  on  and  after  April  26,  1931,  except  as  to 
those  lands  allotted  to  members  to  which  exemptions 
attached  under  provisions  of  the  agreements  under  which 
allotted,  such  exemptions  to  continue  for  the  periods 
specified  irrespective  of  subsequent  legislation  by  Con- 
gress purporting  to  subject  them  to  taxation. 

Indian  Lands — Mineral  Lands — Oil  and  Gas  Lands — Income 
— Taxation — Five  Civilized  Tribes 
The  Federal  and  State  income  tax  to  be  levied  upon  the 
income  derived  from  the  mineral  production  from  the 
restricted  lands  of  the  Five  Civilized  Tribes  under  section 
3  of  the  act  of  May  10,  1928,  is  to  be  based  upon  the 
net  income,  that  is  the  gross  income  less  allowable  deduc- 
tions, accrued  after  April  26,  1931,  and  not  to  be  con- 
fined to  interest  alone. 

Finney,  Solicitor: 

You  [Secretary  of  the  Interior]  have  requested  my 
opinion  upon  the  following  questions: 

1.  Does  section  3  of  the  act  of  May  10,  1928 
(45  Stat.  495) ,  empower  the  State  of  Okla- 
homa and  the  Federal  Government  to  levy 
and  collect  taxes  upon  the  income  derived  by 
members  of  the  Five  Civilized  Tribes  in  Okla- 
homa from  the  production  of  oil,  gas  and  other 
minerals  from  their  restricted  lands? 

2.  If  so,  upon  what  basis  should  the  taxes  be 
computed? 

Said  section  3  reads— 

That  all  minerals,  including  oil  and  gas, 
produced  on  or  after  April  26,  1931,  from  re- 
stricted allotted  lands  of  members  of  the  Five 
Civilized  Tribes  in  Oklahoma,  or  from  inher- 
ited restricted  lands  of  full-blood  Indian  heirs 
or  devisees  of  such  lands,  shall  be  subject  to 
all  State  and  Federal  taxes  of  every  kind  and 
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character  the  same  as  those  produced  from 
lands  owned  by  other  citizens  of  the  State  of 
Oklahoma;  and  the  Secretary  of  the  Interior 
is  hereby  authorized  and  directed  to  cause  to  be 
paid,  from  the  individual  Indian  funds  held 
under  his  supervision  and  control  and  belong- 
ing to  the  Indian  owners  of  the  lands,  the  tax 
or  taxes  so  assessed  against  the  royalty  interest 
of  the  respective  Indian  owners  in  such  oil,  gas, 
and  other  mineral  production. 

In  my  opinion  of  September  22,  1931  (53  I.D. 
502) ,  I  had  occasion  to  consider  the  scope  and  ex- 
tent of  the  foregoing  statute,  and  it  was  therein 
held  that  its  provisions  operated  to  subject  the 
minerals  produced  from  the  restricted  lands  of  these 
Indians  to  both  Federal  and  State  taxation  save 
only  as  to  those  allottees  upon  whom  exemptions 
from  taxation  had  been  conferred  by  the  tribal 
allotment  agreements,  which  exemptions  consti- 
tuted property  rights  within  the  protection  of  the 
Fifth  Amendment  to  the  Federal  Constitution  and 
hence  were  not  subject  to  impairment  by  subse- 
quent Congressional  legislation,  Choate  v.  Trapp 
(224  U.S.  665)  ;  Carpenter  v.  Shaw   (280  U.S.  363)  . 

That  opinion,  however,  neither  considered  nor 
decided  the  question  of  whether  the  income  re- 
ceived by  restricted  members  of  the  Five  Civilized 
Tribes  from  mineral  production  on  their  lands  was 
taxable  by  the  Federal  and  State  governments  un- 
der their  respective  revenue  laws. 

Section  3  above  does  not  specifically  mention 
income  taxes  unless  that  form  of  taxation  be  re- 
garded as  included  in  the  broad  language  "All 
State  and  Federal  taxes  of  every  kind  and  character, 
the  same  as  those  produced  from  lands  owned  by 
other  citizens  of  the  State  of  Oklahoma."  That 
taxation  upon  the  income  from  production  of 
minerals  is  included  in  this  broad  language  is  a 
permissible,  if  not  a  necessary,  view.  There  is  a 
substantial  distinction,  of  course,  between  what  are 
commonly  known  as  property  taxes  and  income 
taxes,  the  latter  constituting  an  assessment  upon 
the  income  of  the  person  and  not  upon  any  par- 
ticular property  from  which  that  income  is  derived. 
See  Young  v.  Illinois  Athletic  Association  (310  111. 
75,  141  N.  E.  369)  .  This  distinction  has  been  re- 
peatedly recognized  by  both  the  State  and  Federal 
Courts  in  connection  with  covenants  contained  in 
leases  requiring  the  lessee  to  pay  all  tax  and  assess- 
ments against  the  leasehold  premises,  the  uniform 
holding  in  such  cases  being  that  the  covenant  does 
not  impose  upon  the  lessee  the  obligation  of  paying 
income  taxes  which  the  lessor  is  required  to  pay 
upon  the  rent  received,  such  holding  resting  pri- 
marily on  the  ground  that  an  income  tax  is  not  a 
tax  on  the  property  from  which  the  income  is  de- 


rived. Young  v.  Illinois  Athletic  Association,  supra; 
Brainard  v.  New  York  Central  Railroad  Company 
(242  N.Y.  125,  151  N.E.  152);  Illinois  Central 
Railroad  Company  v.  Indianapolis  Union  Raihuay 
Company  (6  Fed.  (2d)  830,  837)  ;  Mahoning  Coal 
Railroad  Company  v.  United  States  (41  Fed.  (2d) 
533,  537) .  Similarly,  it  might  be  urged  that  as 
section  3  subjects  not  the  Indians  but  the  minerals 
produced  from  their  lands  to  taxation,  Congress 
contemplated  only  the  levy  and  collection  of  prop- 
erty taxes  as  distinguished  from  income  taxes  and 
did  not  intend  to  subject  the  Indians  to  the  pay- 
ment of  the  latter  in  addition  to  the  former.  Rec- 
ognizing fully  the  propriety  of  drawing  a  distinc- 
tion between  property  taxes  and  income  taxes  in 
a  proper  case,  such  distinction  can  not  well  be 
invoked  here  inasmuch  as  we  are  not  dealing  with 
the  obligation  of  one  under  a  contract  to  pay  the 
taxes  of  another,  but  with  the  validity  of  the  tax 
assessment  itself,  the  determination  of  which  ob- 
viously must  rest  upon  quite  different  considera- 
tions. 

The  language  of  the  Federal  revenue  acts  subjects 
the  income  of  "every  individual"  to  tax  and  in- 
cludes income  "from  any  source  whatever".  It  has 
been  suggested  that  this  language,  though  other- 
wise comprehensive  enough  to  include  all  Indians, 
restricted  or  unrestricted,  does  not  embrace  re- 
stricted Indians  in  the  absence  of  special  language 
bringing  them  within  the  provisions  of  the  revenue 
laws.  See  Blackbird  v.  Commissioner  of  Internal 
Revenue  (38  Fed.  (2d)  976)  ,  also  34  Opinions  At- 
torney General  439,  444.  This  broad  proposition, 
however,  seems  to  have  been  definitely  rejected  by 
the  Supreme  Court  in  Choteau  v.  Burnet  (283  U.S. 
691) ,  in  which  it  was  held  that  the  income  derived 
from  tribal  sources  of  an  Osage  Indian  having  a 
certificate  of  competency  was  subject  to  the  Federal 
income  tax,  the  court  saying,  among  other  things: 
"The  intent  to  exclude  must  be  definitely  expressed 
where,  as  here,  the  general  language  of  the  act  lay- 
ing the  tax  is  broad  enough  to  include  the  subject 
matter."  Indians  as  well  as  other  citizens  must 
therefore  be  regarded  as  subject  to  the  revenue  acts 
of  the  United  States  and  of  the  States  in  which  they 
reside  unless— and  herein  lies  the  fundamental 
reason  for  the  exemption  of  the  restricted  Indians 
from  the  income-tax  laws— the  particular  income 
sought  to  be  reached  has  been  exempted  from  the 
tax  by  some  Congressional  enactment  or  rule  of 
law.  Congress,  in  its  dealings  with  the  Indians,  has 
frequently  provided  in  express  terms  that  their 
lands  shall  be  exempt  from  taxation.  Even  in  the 
absence  of  such  express  declaration,  however,  the 
restrictions  against  alienation  imposed  against  the 
lands  for  the  protection  of  the  Indians  have  uni- 
formly   been    regarded    as   withdrawing    the    lands 
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from  taxation.  Carpenter  v.  Shaw  (280  U.  S.  363, 
366);  United  States  v.  Rickert  (188  U.  S.  432); 
United  States  v.  Shock  (187  Fed.  870).  The  lands 
themselves  being  nontaxable,  the  income  therefrom, 
coming  as  it  does  from  an  exempt  source,  is  like- 
wise exempt.  Pollock  v.  Farmers'  Loan  &  Trust 
Company  (157  U.  S.  429;  158  U.  S.  601).  See  also 
Gillespie  v.  State  of  Oklahoma  (257  U.  S.  501)  .  In 
the  Gillespie  case  the  Supreme  Court  held  that  the 
net  income  derived  by  lessee  from  sales  of  his  share 
of  oil  and  gas  received  under  leases  of  restricted 
Osage  and  Creek  lands  could  not  be  taxed  by  the 
State  of  Oklahoma,  saying,  among  other  things: 
"In  cases  where  the  principal  is  absolutely  immune 
from  interference,  an  inquiry  is  allowed  into  the 
sources  from  which  net  income  is  derived,  and  il 
a  part  of  it  comes  from  such  a  source,  the  tax  is  pro 
tanto   void." 

The  periods  of  restriction  surrounding  the  lands 
belonging  to  the  members  of  the  Five  Civilized 
Tribes,  as  fixed  in  the  original  allotment  agree 
ments  negotiated  with  these  tribes,  were  not  identi- 
cal but  were  subsequently  made  uniform  by  the 
acts  of  April  26,  1906  (34  Stat.  137),  and  May  27, 
1908  (35  Stat.  312).  The  period  of  restrictions  as 
fixed  by  these  acts  would  have  expired  in  the  ab- 
sence of  further  legislation  by  Congress  on  April 
26,  1931.  During  this  period  the  lands,  the  under- 
lying minerals,  and  the  income  therefrom,  were 
protected  from  both  State  and  Federal  taxation. 
Gillespie  v.  State  of  Oklahoma,  supra;  Carpenter  v. 
Shaiv,  supra;  34  Opinions  Attorney  General  275. 
By  section  I  of  the  act  under  consideration  Con- 
gress extended  the  restrictions  for  an  additional 
period  of  25  years,  but  in  so  doing  saw  fit  to  depart 
from  its  usual  policy  of  relieving  the  lands  from 
taxation  by  declaring  in  section  3  that  all  minerals 
including  oil  and  gas  produced  from  these  lands 
should  be  subject  to  all  forms  of  State  and  Federal 
taxation.  By  this  Congressional  direction  the  ex- 
emption from  taxation  of  the  minerals  was  plainly 
and  effectively  removed,  a  circumstance  which  like- 
wise made  the  income  derived  by  the  Indians  from 
mineral  production  subject  to  taxation.  Pollock  v. 
Farmers'  Loan  6-  Trust  Company,  supra. 

Section  27  of  the  Oklahoma  income-tax  law, 
which  become  a  law  on  April  4,  1931  (236  Acts  of 
the   13th  Legislative,  Chap.  66,  Art.  7)    provides— 

All  gross  production  taxes,  gross  receipts  or 
gross  revenue  taxes  paid  or  to  be  paid  under 
other  laws  of  this  state,  are  hereby  declared  to 
be  in  lieu  of  general  ad  valorem  property  taxes, 
and  shall  not  be  construed  to  be  in  lieu  of  the 
next  income  tax  hereby  levied. 

It  appears  from  the  foregoing  provision  that  the 


tax  to  be  levied  by  the  State  of  Oklahoma  upon 
the  income  derived  by  these  Indians  from  mineral 
production  will  be  in  addition  to  the  gross  pro- 
duction tax  provided  for  by  other  laws  of  that  State. 
This  seems  to  savor  strongly  of  double  taxation 
but  that  in  itself  would  not  invalidate  the  tax.  This 
was  expressly  decided  in  Shaffer  v.  Carter  (252  U.  S. 
37)  .  Upon  this  point  the  court  said    (p.  57)  — 

Reference  is  made  to  the  gross  production 
tax  law  of  1915  (c.  107,  Art.  2,  Subdiv.  A,  Sec. 
1;  Sess.  Laws  1915,  p.  151),  as  amended  by  c. 
39  of  Sess.  Laws  1916  (p.  104),  under  which 
every  person  or  corporation  engaged  in  produc- 
ing oil  or  natural  gas  within  the  State  is  re- 
quired to  pay  a  tax  equal  to  3  per  centum  of 
the  gross  value  of  such  product  in  lieu  of  all 
taxes  imposed  by  the  State,  counties,  or  mu- 
nicipalities upon  the  land  or  the  leases,  mining 
rights,  and  privileges,  and  the  machinery,  ap- 
pliances, and  equipment,  pertaining  to  such 
production.  It  is  contended  that  payment  of 
the  gross  production  tax  relieves  the  producer 
from  the  payment  of  the  income  tax.  This  is  a 
question  of  state  law,  upon  which  no  control- 
ling decision  by  the  Supreme  Court  of  the  State 
is  cited.  We  overrule  the  contention,  deeming 
it  clear,  as  a  matter  of  construction,  that  the 
gross  production  tax  was  intended  as  a  substi- 
tute for  the  ad  valorem  property  tax  but  not 
lor  the  income  tax,  and  that  there  is  no  such 
repugnance  between  it  and  the  income  tax  as 
to  produce  a  repeal  by  implication.  Nor,  even 
if  the  effect  of  this  is  akin  to  double  taxation, 
can  it  be  regarded  as  obnoxious  to  the  Federal 
Constitution  lor  that  reason,  since  it  is  settled 
that  nothing  in  that  instrument  or  in  the  Four- 
teenth Amendment  prevents  the  States  from 
imposing  double  taxation,  or  any  other  form 
of  unequal  taxation,  so  long  as  the  inequality 
is  not  based  upon  arbitrary  distinctions.  St. 
Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235 
U.  S.  350,  367-368. 

The  first  question  is  accordingly  answered  in  the 
affirmative  with  the  qualification  that  as  to  those 
lands  allotted  to  the  members  of  the  Five  Civilized 
Tribes  to  which  exemptions  from  taxation  attached 
under  the  provisions  of  the  agreements  under  which 
allotted,  such  exemptions  continue  for  the  periods 
specified  in  such  agreements  irrespective  of  subse- 
quent legislation  by  Congress  purporting  to  subject 
them  to  taxation. 

Regarding  the  second  question,  involving  the 
basis  for  computation  of  the  taxes  to  be  paid,  it  is 
plain  that  the  tax  under  both  Federal  and  State 
law  is  upon  the  net  income,  which  is  determined 
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by  subtracting  the  allowable  deductions  from  the 
gross  income.  From  a  letter  presented  with  the 
record,  signed  by  the  superintendent  for  the  Five 
Civilized  Tribes,  it  appears  that  he  is  in  doubt  as 
to  whether,  in  making  returns,  there  should  be  re- 
ported as  gross  income  the  entire  amount  of  royal- 
ties and  other  funds  received  from  mineral  leases  or 
whether  the  report  of  gross  income  should  be  con- 
fined to  the  interest  earned  or  accruing  upon  such 
funds.  He  states  in  this  connection  that  it  has  been 
the  practice  heretofore  to  report  interest  only.  Ex- 
plaining this  former  practice,  it  may  be  said  that 
while  both  the  Attorney  General  and  the  Internal 
Revenue  authorities  have  recognized  that  the  roy- 
alties produced  from  tax  exempt  land  were  not  sub- 
ject to  taxation,  the  latter  authorities  have  ruled 
that  the  income  which  may  be  obtained  by  rein- 
vestment of  such  royalties  is  taxable  to  the  same 
extent  as  the  investment  income  of  other  citizens 
and  residents  of  the  United  States.  See  opinion  of 
General  Counsel,  Bureau  of  Internal  Revenue, 
July  13,  1931  (Vol.  X,  Internal  Revenue  Bulletin 
No.  28,  p.  2) .  The  practice  of  reporting  interest 
only  under  this  decision  may  have  been  proper,  but 
as  the  exemption  from  taxation  of  the  minerals 
and  the  income  therefrom  has  now  been  removed, 
it  is  clear  that  the  entire  amount  of  royalties  and 
other  funds  accruing  from  mineral  leases  should  be 
reported  as  gross  income.  See  Von  Baumhach  v. 
Sargent  Land  Company  (242  U.  S.  503)  .  Under  the 
provisions  of  the  statute,  however,  only  such  in- 
come as  accrued  from  minerals  produced  "on  or 
after  April  26,  1931"  should  be  included  in  the 
returns. 
Approved: 

Jos.  M.  Dixon, 

First  Assistant  Secretary. 
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53  I.D.  637 
M-26927 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


You  have  requested  my  opinion  upon  a  question 
arising  out  of  the  act  of  March  2,  1931  (46  Stat. 
1471)  ,  which  reads: 

That  whenever  any  nontaxable  land  of  a  re- 
stricted Indian  of  the  Five  Civilized  Tribes  is 
sold  to  the  State  of  Oklahoma,  or  to  any  county 


or  municipality  therein,  for  public  improve- 
ment purposes,  or  is  acquired,  under  existing 
law,  by  said  State,  county,  or  municipality  by 
condemnation  or  other  proceedings  for  such 
public  purposes,  or  is  sold  under  existing  law 
to  any  other  person  or  corporation  for  other 
purposes,  the  money  received  for  said  land 
may,  in  the  discretion  and  with  the  approval  of 
the  Secretary  of  the  Interior,  be  reinvested  in 
other  lands  selected  by  said  Indian  and  such 
land  so  selected  and  purchased  shall  be  restric- 
ted as  to  alienation,  lease  or  incumbrance,  and 
nontaxable  in  the  same  quantity  and  upon 
the  same  terms  and  conditions  as  the  non- 
taxable lands  from  which  the  reinvested  funds 
were  derived  and  such  restrictions  to  appear  in 
the  conveyances. 

The  foregoing  enactment  provides  in  plain  terms 
for  the  exemption  from  taxation  of  lands  purchased 
under  the  supervision  of  the  Secretary  of  the  In- 
terior for  restricted  members  of  the  Five  Civilized 
Tribes  in  Oklahoma  with  the  proceeds  derived 
from  disposals  of  their  restricted,  nontaxable  lands 
notwithstanding  the  fact  that  the  lands  so  pur- 
chased are,  at  the  time  of  acquisition,  subject  to  all 
State  taxes.  Subject  to  the  limitations  contained  in 
the  statute,  the  authority  so  conferred  clearly  ex- 
tends to  such  lands  as  may  be  selected  and  pur- 
chased within  the  boundaries  of  the  State  of  Okla- 
homa. It  appears,  however,  that  one  Jessie  Hender- 
son, nee  Buzzard,  a  full-blood,  Cherokee  Indian, 
Roll  No.  17450,  desires  to  dispose  of  her  restricted, 
nontaxable  lands  in  Oklahoma  and  use  the  pro- 
ceeds therefrom,  not  in  the  purchase  of  other  lands 
in  that  State,  but  in  the  purchase  of  residential 
properly  located  in  the  city  of  Omaha,  Nebraska. 

The  question  thus  presented  is  whether  the  act 
of  March  2,  1931,  supra,  authorizes  the  withdrawal 
of  taxable  lands  in  States  other  than  Oklahoma 
from  the  taxing  power  of  those  States  when  pur- 
chased in  the  manner  provided  for  in  the  statute. 

The  statute  does  not  in  express  terms  limit  the 
selection  of  lands  to  be  purchased  with  the  pro- 
ceeds from  disposals  of  the  nontaxable  lands  of 
these  Indians  to  lands  located  in  the  State  of  Okla- 
homa. The  language  is  that  the  Indian  with  the 
sanction  of  the  Secretary  of  the  Interior  may  invest 
such  funds  "in  other  lands  selected  by  said  Indian 
and  such  land  so  selected  and  purchased  shall  be 
restricted  as  to  alienation  *  *  *  and  nontaxable 
in  the  same  quantity  and  upon  the  same  terms  and 
conditions  as  the  nontaxable  lands  from  which  the 
reinvested  funds  were  derived."  This  language 
standing  alone  lends  some  support  to  the  view  that 
the  new  selections  are  not  confined  to  lands  in  the 
State    of    Oklahoma.    But    particular    words    and 
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phrases  can  not  thus  be  separated  from  the  context 
so  as  to  give  a  meaning  not  supported  by  other 
parts  of  the  same  statute,  which  must  be  construed 
as  a  whole  (Peck  v.  Jenness,  48  U.S.  611,  622)  ,  and 
in  the  light  of  its  obvious  policy  (Lcvindale  Lead 
Co.  v.  Coleman,  241  U.S.  432). 

The  act  of  March  2,  1931.  conferred  no  new 
authority  upon  the  State  of  Oklahoma.  It  was 
competent  for  that  State  or  any  of  its  political  sub- 
divisions prior  to  such  enactment  to  acquire  by 
condemnation  or  purchase  restricted,  nontaxable 
lands  belonging  to  Indians  of  the  Five  Civilized 
Tribes  for  public  improvement  purposes.  (See  sec- 
tion 1,  act  of  May  27,  1908.  35  Stat.  312;  see  also 
section  3,  act  of  March  3,  1901,  31  Stat.  1058-1082.) 
New  lands  purchased  with  the  proceeds  from  the 
lands  so  taken  could  be  lawfully  restricted  against 
alienation  (Sunderland  v.  United  States,  266  U.S. 
226) ,  but  no  authority  existed  for  exempting  the 
same  from  taxation.  Shaw  v.  Oil  Corporation.  276 
U.S.  575;  Work  v.  Mummert,  29  Fed.  2d,  393.  The 
taking  of  the  Indians  lands  by  the  State  or  its  po- 
litical subdivisions  for  public  purposes  thus  oper- 
ated to  deprive  the  Indian  of  his  exemption  from 
taxation  even  without  his  consent  where  the  lands 
are  acquired  under  condemnation.  To  take  the 
Indian's  property  in  this  way  for  the  benefit  of  the 
State  and  to  permit  the  State  to  tax  the  property 
purchased  with  the  proceeds  is  manifestly  unfair 
to  the  Indian,  and  the  plain  purpose  of  Congress  in 
enacting  the  act  of  March  2,  1931,  was  to  correct 
this  inequality.  This  is  shown  by  the  fact  that  the 
legislation  as  originally  introduced  (H.R.  No.  263)  , 
would  have  been  operative  only  where  it  became 
necessary  for  the  State  of  Oklahoma  or  some  county 
or  municipality  thereof  to  take  the  nontaxable 
lands  of  the  restricted  Indians  in  that  State  for 
public  purposes.  The  benefits  of  the  proposed  legis- 
lation being  confined  to  the  State  of  Oklahoma  and 
to  Indians  in  that  State,  it  was  the  evident  intent 
to  confine  its  burdens  also  to  that  State.  The  bill 
was  broadened  by  an  amendment  (see  Senate  Re 
port  No.  1695,  71st  Congress,  3d  Session)  so  as  to 
extend  the  provisions  of  the  statute  to  include  the 
reinvestment  of  the  proceeds  derived  from  sales  to 
private  parlies  of  the  nontaxable  lands.  But  this 
amendment  affords  no  basis  for  imputing  an  intent 
to  Congress  to  permit  the  nontaxable  selections  to 
be  made  from  lands  in  States  other  than  Oklahoma. 
It  was  apparent  on  the  contrary  that  the  lands  so 
disposed  of  to  private  parties  would  immediately 
become  taxable  by  the  State  of  Oklahoma  and  that 
being  so,  justice  and  equity  dictated  that  the  pro- 
ceeds therefrom  when  invested  in  other  lands  in 
that  State  should  be  protected  from  taxation. 

To  permit  the  investment  of  these  funds  in  lands 
in  other  States  would  not  only  impose  an  unjust 


burden  upon  those  States  for  the  benefit  of  Okla- 
homa and  Oklahoma  Indians,  but  in  view  of  the 
various  prior  enactments  of  Congress,  which  make 
the  Oklahoma  laws  applicable  to  lands  of  the  In- 
dians of  the  Five  Civilized  Tribes  in  certain  par- 
ticulars, the  transfer  of  the  exemption  from  taxa- 
tion and  the  existing  restrictions  against  alienation 
to  lands  in  other  States  would  produce  such  incon- 
gruities that  that  part  of  the  statute  declaring  that 
the  new  lands  should  be  held  upon  the  "same  terms 
and  conditions"  as  the  old  could  not  well  be  ap- 
plied. Section  2  of  the  act  of  April  12,  1926  (44 
Stat.  239) ,  makes  the  statutes  of  limitations  of  the 
"State  of  Oklahoma"  applicable  to  all  restricted 
Indians  of  the  Five  Civilized  Tribes,  the  same  as  any 
other  citizen  of  the  "State  of  Oklahoma."  Section 
6  of  the  act  of  May  27,  1908  (35  Stat.  312) ,  makes 
the  persons  and  property  of  minor  allottees  sub- 
ject to  the  jurisdiction  of  the  probate  courts  of  the 
"State  of  Oklahoma."  Section  23  of  the  act  of  April 
26,  1906  (34  Stat.  137),  as  amended  by  section  8 
of  the  act  of  May  27,  1908  (35  Stat.  312),  provides 
that  certain  wills  of  members  of  said  tribes  shall 
not  be  valid  unless  executed  before  one  of  certain 
specified  officers,  among  those  mentioned  being  a 
judge  of  the  United  States  Court  for  the  Indian 
Territory,  and  a  judge  of  a  county  court  of  the 
State  of  Oklahoma.  That  was  continued  in  force 
by  the  act  of  May  10,  1928,  until  April  26,  1956. 
Also  said  act  of  May  10,  1928  (45  Stat.  495)  ,  by 
section  3  thereof,  provided  that  the  production  of 
minerals  from  such  restricted  lands  should  be  sub- 
ject to  taxation  the  same  as  those  produced  from 
lands  owned  by  other  citizens  of  the  "State  of  Okla- 
homa." Section  4  of  that  act  also  provided  that  all 
such  lands  in  excess  of  160  acres  shall  be  subject  to 
taxation  by  the  "State  of  Oklahoma  under  and  in 
accordance  with  the  laws  of  that  State." 

These  rights  are  indigenous  lo  the  soil  of  Okla- 
homa. That  State  came  into  the  Union  burdened 
with  the  favors  accorded  by  Federal  laws  to  the 
Indian  owners,  and  in  its  Constitution  express  rec- 
ognition was  given  to  the  authority  of  the  United 
States  to  legislate  in  respect  to  the  Indians,  their 
lands,  property,  or  other  rights.  No  injustice  is  done 
that  State  if  exempted  property  be  sold  and  other 
like  property  be  bought  with  the  proceeds  and  ex- 
empted from  taxation.  But  it  is  a  grave  injustice  to 
a  State  not  so  burdened  to  transfer  the  burden  from 
Oklahoma  to  such  other  State.  Congress  has  not 
clearly  indicated  its  intention  to  permit  such  in- 
justice, but  on  the  contrary,  has  so  frequently  re- 
ferred to  the  State  of  Oklahoma  in  its  legislation  on 
this  subject  as  to  plainly  indicate  its  intention  that 
such  transactions  for  the  benefit  of  the  Five  Civi- 
lized Tribes  are  to  be  confined  to  that  State. 

Under  section  4  of  the  act  of  May  10,  1928    (45 
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Stat.  495) ,  as  amended  by  the  act  of  May  24,  1928 
(45  Stat.  733) ,  the  nontaxable  lands  of  members  of 
the  Five  Civilized  Tribes  were  limited  to  not  ex- 
ceeding 160  acres  selected  and  designated  as  therein 
provided,  the  exemption  running  for  a  period  co- 
extensive with  the  period  of  restrictions  against 
alienation  which  expires  in  1956.  Where  such  lands 
are  disposed  of  in  the  manner  provided  for  in  the 
act  of  March  2,  1931,  the  investment  of  the  proceeds 
therefrom  in  new  nontaxable  selections  is  in  my 
opinion  confined  to  lands  in  the  State  of  Oklahoma. 

E.  C.  Finney 


tion  by  the  State  of  Montana  over  the  lands 
embraced  in  the  park.  In  this  act,  all  hunting 
in  the  park  was  prohibited  and  it  is  further 
provided  that  fish  may  be  taken  from  the 
waters  of  the  park  only  at  such  seasons  and 
in  such  times  as  may  be  directed  by  the  Secre- 
tary of  the  Interior  and  the  Secretary  was  also 
authorized  to  publish  such  rules  and  regula- 
tions as  he  may  deem  necessary  and  proper  for 
the  management  and  care  of  the  park  and  for 
the  protection  of  property  therein,  especially 
for  the  preservation  from  injury  or  spoliation 
of  timber. 


Blackfeet  Indians— Right  to 
Hunt,  Fish  and  Cut  Timber- 
Glacier  National  Park 


M-27068 


June  21,  1932. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

In  accordance  with  a  reference  ot  the  Assistant 
Secretary,  I  have  considered  the  questions  submit- 
ted by  the  Director  of  the  National  Park  Service 
concerning  rights  claimed  on  behalf  of  Blackfeet 
Indians  to  hunt  and  fish  and  cut  timber  within 
the  Glacier  National  Park,  Montana. 

The  memorandum  of  the  Director  reads  in  part 
as  follows: 


The  rights  claimed  are  apparently  based  upon 
certain  agreements  between  the  United  States  and 
the  Indians  in  connection  with  cessions  of  lands 
which  were  subsequently  included  within  the  Na- 
tional Park. 

By  the  act  of  Congress  dated  May  1,  1888  (25 
Stat.  113)  ,  certain  agreements  entered  into  by  com- 
missioners on  the  part  of  the  United  States  with 
the  Gros  Ventre,  Piegan,  Blood,  Blackfeet  and 
River  Crow  Indians  in  Montana,  were  ratified  and 
confirmed.  Under  the  terms  of  the  agreements  the 
reservation  set  apart  by  the  act  of  April  15,  1874, 
for  the  use  and  occupancy  of  the  above-named  and 
other  Indians  was  divided  into  separate  reserva- 
tions for  the  separate  use  and  occupancy  of  the 
Indians  named  and  portions  were  ceded  and  relin- 
quished to  the  United  States  for  a  stated  consider- 
ation. At  page  129  the  boundaries  of  the  separate 
reservation  for  the  Blackfeet  Indians  as  determined 
by  the  agreement  of  February  11,  1887,  are  de- 
scribed as  follows: 


There  is  transmitted  herewith  for  your  in- 
formation, letter  dated  April  22,  1932,  from 
the  Superintendent  of  the  Glacier  National 
Park  transmitting  copies  of  correspondence 
with  Peter  Oscar  Little  Chief  of  the  Blackfeet 
Indian  Reservation,  concerning  the  rights  of 
the  Indians  to  fish,  hunt  and  cut  timber  in  the 
park.  The  Indians  claim  these  rights  are  given 
to  them  under  certain  treaties  heretofore  made 
with  the  United  States,  copies  of  which  are 
attached. 

Section  2  of  the  Act  of  May  11,  1910  (36  Stat. 
354)  which  created  the  Glacier  National  Park 
provides  that  the  area  shall  be  under  the  ex- 
clusive control  of  the  Secretary  of  the  Interior 
who  is  authorized  under  the  act  to  make  rules 
and  regulations  for  the  care,  protection,  man- 
agement and  improvement  of  the  park  and  for 
the  care  and  protection  of  fish  and  game  within 
its  limits.  The  Act  of  August  22,  1914  (39  Stat. 
699)   accepted  the  cession  of  exclusive  jurisdic- 


It  is  hereby  agreed  that  the  separate  reser- 
vation for  the  Indians  now  attached  to  and 
drawing  rations  at  the  Blackfeet  Agency  shall 
be  bounded  as  follows,  to  wit: 

Beginning  at  a  point  in  the  middle  of  the 
main  channel  of  the  Marias  River  opposite  the 
mouth  of  Cut  Bank  Creek;  thence  up  Cut  Bank 
Creek,  in  the  middle  of  the  main  channel 
thereof,  twenty  miles,  following  the  meander- 
ings  of  the  creek;  thence  due  north  to  the 
northern  boundary  of  Montana;  thence  west 
along  said  boundary  to  the  summit  of  the  main 
chain  of  the  Rocky  Mountains;  thence  in  a 
southerly  direction  along  the  summit  of  said 
mountains  to  a  point  due  west  from  the  source 
of  the  North  Fork  of  Birch  Creek;  thence  due 
east  to  the  source  of  said  North  Fork;  thence 
down  said  North  Fork  to  the  main  stream  of 
Birch  Creek;  thence  down  Birch  Creek,  in  the 
middle  of  the  main  channel  thereof,  to  the 
Marias  River;  thence  down  the  Marias  River, 


316 


Department  of  the  Interior 


June  21,  1932 


in  the  middle  of  the  main  channel  thereof,  to 
the  place  of  beginning. 

A  further  agreement  by  the  commissioners  for 
the  United  States  and  the  Blackfeet  Indians  was 
signed  at  Blackfeet  Agency  on  September  26,  1895. 
The  act  of  June  10,  1896  (29  Stat.  321),  at  page 
353  et  seq.,  sets  out  in  full  the  agreement  as  made, 
and  accepted,  ratified  and  confirmed  the  same.  For 
the  consideration  named  in  the  agreement  the  In- 
dians conveyed  to  the  United  States  a  portion  of 
the  reservation  as  fixed  in  the  act  of  May  1,  1888, 
supra.  Article  1  of  the  agreement  reads  as  follows: 

For  and  in  consideration  ol  the  sums  to  be 
paid  and  the  obligations  assumed  upon  the 
part  of  the  United  States,  as  hereinafter  set 
forth,  said  Indians  of  the  Blackfeet  Reserva- 
tion hereby  convey,  relinquish,  and  release  to 
the  United  States  all  their  right,  title,  and  in- 
terest in  and  to  that  portion  of  their  present 
reservation  in  the  State  of  Montana  lying  ami 
being  west  of  the  following-described  line,  to 
wit: 

Beginning  at  a  point  on  the  northern  bound- 
ary of  the  reservation  due  north  from  the  sum- 
mit oi  Chief  Mountain,  and  running  thence 
south  to  said  summit;  thence  in  a  straight  line 
to  the  most  northeasterly  point  of  Flat  Top 
Crag;  thence  to  the  most  westerly  of  the 
mouths  of  Divide  Creek;  thence  up  said  creek 
to  a  point  where  a  line  drawn  from  the  said 
northeasterly  point  of  Flat  Top  Crag  to  the 
summit  of  Divide  Mountain  intersects  Divide 
Creek;  thence  to  the  summit  of  Divide  Moun- 
tain; thence  in  a  straight  line  to  the  western 
extremity  of  the  lower  Two  Medicine  Lake; 
thence  in  a  straight  line  to  a  point  on  the 
southern  line  of  the  right  of  way  of  the  Great 
Northern  Railway  Company  four  miles  west 
of  the  western  end  of  the  railway  bridge  across 
the  north  fork  of  the  Two  Medicine  River; 
thence  in  a  straight  line  to  the  summit  of  Heart 
Butte,  and  thence  due  south  to  the  southern 
line  of  the  present  reservation;  Provided,  That 
said  Indians  shall  have,  and  do  hereby  reserve 
to  themselves,  the  right  to  go  upon  any  portion 
of  the  lands  hereby  conveyed  so  long  as  the 
same  shall  remain  public  lands  of  the  United 
States,  and  to  cut  and  improve  therefrom  wood 
and  timber  for  agency  and  school  puropses, 
and  for  their  personal  uses  for  houses,  fences, 
and  all  other  domestic  purposes:  And  provided 
further,  That  the  said  Indians  hereby  reserve 
and  timber  for  agency  and  school  purposes, 
and  retain  the  right  to  hunt  upon  said  lands 
and  to  fish  in  the  streams  thereof  so  long  as  the 


same  shall  remain  public  lands  of  the  United 
States  under  and  in  accordance  with  the  pro- 
visions of  the  game  and  fish  laws  of  the  State 
of  Montana. 

The  lands  thus  conveyed  were  afterward  in- 
cluded in  Glacier  National  Park  and  extend  east  of 
the  divide  to  the  present  boundary  of  the  Blackfeet 
Reservation.  The  provisions  of  the  agreement  of 
February  11,  1887,  heretofore  mentioned  were  con- 
tinued in  full  force  in  so  far  as  they  did  not  con- 
flict with  the  provisions  of  the  subsequent  agree- 
ment and  act.  The  act  confirming  the  agreement 
provided  that  upon  the  filing  in  the  United  States 
local  land  office  for  the  district  in  which  the  lands 
surrendered  by  Article  1  of  the  agreement  are 
situated,  of  the  approved  plat  or  survey  authorized 
by  this  act,  the  lands  so  surrendered  shall  be  opened 
to  occupation,  location  and  purchase  under  the  pro- 
visions of  the  mineral  land  laws  only,  subject  to 
the  several  articles  of  the  foregoing  agreement. 

Special  attention  is  invited  to  the  provisos  in 
Article  I  above  q noted,  regarding  the  rights  of  the 
Indians  to  hunt  and  fish  and  cut  timber  on  the 
lands  conveyed  "so  long  as  the  same  shall  remain 
public  lands  of  the  United  States." 

By  the  act  of  May  11,  1910  (36  Stat.  354),  the 
Glacier  National  Park  was  established.  The  act 
provides  in  part: 

That  the  tract  of  land  in  the  State  of  Mon- 
tana particularly  described  by  metes  and 
bounds  as  follows,  to  wit:  Commencing  at  a 
point  on  the  international  boundary  between 
the  United  States  and  the  Dominion  of  Canada 
at  the  middle  of  the  Flathead  River;  thence  fol- 
lowing southerly  along  and  with  the  middle 
of  the  Flathead  River  to  its  confluence  with  the 
Middle  Fork  of  the  Flathead  River;  thence 
following  the  north  bank  of  said  Middle  Fork 
of  the  Flathead  River  to  where  it  is  crossed  by 
the  north  boundary  of  the  right  of  way  of  the 
Great  Northern  Railroad;  thence  following  the 
said  right  of  way  to  where  it  intersects  the  west 
boundary  of  the  Blackfeet  Indian  Reservation; 
thence  northerly  along  said  west  boundary  to 
its  intersection  with  the  international  bound- 
ary; thence  along  said  international  boundary 
to  the  place  of  beginning,  is  hereby  reserved 
and  withdrawn  from  settlement,  occupancy,  or 
disposal  under  the  laws  of  the  United  States, 
and  dedicated  and  set  apart  as  a  public  park 
or  pleasure  ground  for  the  benefit  and  enjoy- 
ment of  the  people  of  the  United  States  under 
the  name  of  "The  Glacier  National  Park;" 
and  all  persons  who  shall  locate  or  settle  upon 
or  occupy  the  same,  or  any  part  thereof,  except 
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as  hereinafter  provided,  shall  be  considered 
trespassers  and  removed  therefrom:  Provided, 
That  nothing  herein  contained  shall  affect  any 
valid  existing  claim,  location,  or  entry  under 
the  land  laws  of  the  United  States  or  the  rights 
of  any  such  claimant,  locator,  or  entryman  to 
the  full  use  and  enjoyment  of  his  land. 

Section  2  of  the  act  provides  for  the  control  and 
management  of  the  park  as  follows: 

That  said  park  shall  be  under  the  exclusive 
control  of  the  Secretary  of  the  Interior,  whose 
duty  it  shall  be,  as  soon  as  practicable,  to  make 
and  publish  such  rules  and  regulations  not  in- 
consistent with  the  laws  of  the  United  States  as 
he  may  deem  necessary  or  proper  for  the  care, 
protection,  management,  and  improvement  of 
the  same,  which  regulations  shall  provide  for 
the  preservation  of  the  park  in  a  state  of  nature 
so  far  as  is  consistent  with  the  purposes  of  this 
Act,  and  for  the  care  and  protection  of  the  fish 
and  game  within  the  boundaries  thereof. 

The  questions  submitted  concern  primarily  the 
portion  of  the  area  within  the  park  which  was  in- 
cluded within  the  conveyance  by  the  Indians  as 
described  in  Article  1  of  the  agreement  of  Septem- 
ber 26,  1895,  and  subject  to  the  provisos  included 
therein. 

It  will  be  noted  that  no  restraint  was  placed  by 
the  agreement  on  the  power  of  the  United  States  to 
dispose  of  the  land  or  to  reserve  it  for  public  pur- 
poses, either  of  which  would  be  inconsistent  with 
the  continuance  of  the  privileges  mentioned  in  the 
agreement.  It  is  plain  that  it  was  the  intention  of 
the  parties  to  the  agreement  and  of  Congress  when 
it  ratified  the  same  and  made  certain  provisions  for 
survey  and  disposition  of  the  land  that  the  rights 
involved  were  only  temporary  in  character,  and 
that  they  would  terminate  with  respect  to  any  or 
all  of  the  lands  when  they  ceased  to  be  public  lands 
of  the  United  States  by  reason  of  such  disposition 
as  Congress  may  have  seen  fit  to  make. 

The  power  over  the  public  lands  is  vested  in 
Congress  by  the  Constitution  without  limitation, 
and  has  been  considered  the  foundation  on  which 
the  territorial  governments  rest.  United  States  v. 
Gratiot  (14  Pet.  526)  .  It  was  a  lawful  exercise  ol 
the  power  to  provide  that  the  lands  should  be  sub 
ject  to  disposition  under  the  mining  laws  or  other 
public  land  laws,  and  it  was  likewise  within  the 
power  of  Congress  to  set  the  lands  apart  for  a 
public  purpose.  When  the  lands  were  disposed  of 
or  reserved  for  a  public  purpose,  they  ceased  to  be 
public  lands  of  the  United  States  as  the  term  is 
understood   in    legislation.   As  generally   used,    the 


term  applies  to  such  lands  as  are  subject  to  sale  or 
other  disposal  under  general  laws.  Newliall  v. 
Sanger  (92  U.  S.  761)  .  Lands  which  have  been 
appropriated  or  reserved  for  a  lawful  purpose  are 
not  public  lands  and  are  to  be  regarded  as  im- 
pliedly excepted  from  subsequent  laws,  grants  and 
disposals  which  do  not  especially  disclose  a  pur- 
pose to  include  them.  United  States  v.  Minnesota 
(270  U.  S.  181). 

In  my  opinion  the  rights  to  cut  timber  and  to 
hunt  and  fish  in  accordance  with  the  terms  of  the 
agreement  were  terminated  as  to  any  lands  which 
had  been  disposed  of  under  the  public  land  laws, 
and  as  to  the  remainder  when  the  lands  were  in- 
cluded within  the  Glacier  National  Park,  by  the 
act  of  May  11,  1910,  supra,  as  the  lands  were  no 
longer  public  lands  of  the  United  States. 

It  is  also  to  be  noted  that  the  right  to  hunt  and 
fish  as  reserved  was  expressly  subject  to  the  provi- 
sions of  the  game  and  fish  laws  of  the  State  of  Mon- 
tana. When  the  conveyance  was  made  by  the  In- 
dians and  accepted  by  the  United  States,  the  Indian 
title  was  extinguished  and  the  State  game  and  fish 
laws  became  operative. 

By  the  act  of  the  Legislature  dated  February  17, 
1911,  Chapter  33,  Laws  of  Montana,  1911,  ex- 
clusive jurisdiction  was  ceded  to  the  United  States 
"over  and  within  all  the  territory  which  is  now  or 
may  hereafter  be  included  in  that  tract  of  land  in 
the  State  of  Montana  set  aside  by  the  act  of  Con- 
gress approved  May  11,  1910,  for  the  purposes  of  a 
national  park  and  known  and  designated  as  "The 
Glacier  National  Park."  The  State  reserved  the 
right  to  serve  civil  and  criminal  process  and  to  tax 
persons  and  corporations,  their  franchises  and  prop- 
erty within  the  limits  of  the  park. 

By  act  of  Congress  approved  August  22,  191  1 
(38  Stat.  699)  ,  it  was  provided: 

That  the  provisions  of  the  act  of  the  Legis- 
lature of  the  State  of  Montana,  approved  Feb- 
ruary seventeenth,  nineteen  hundred  and 
eleven,  ceding  to  the  United  States  exclusive 
jurisdiction  over  the  territory  embraced  within 
the  Glacier  National  Park,  are  hereby  accepted, 
and  sole  and  exclusive  jurisdiction  is  hereby 
assumed  by  the  United  States  over  such  terri- 
tory, saving,  however,  to  the  said  State  the  right 
to  serve  civil  or  criminal  process  within  the 
limits  of  the  aforesaid  park  in  suits  or  prose- 
cution for  or  on  account  of  rights  acquired, 
obligations  incurred,  or  crimes  committed  in 
said  State  but  outside  of  said  park,  and  saving 
further  to  the  said  State  the  right  to  tax  persons 
and  corporations,  their  franchises  and  prop- 
erty, on  the  lands  included  in  said  park.  All  the 
laws  applicable  to  places  under  the  sole  and 
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exclusive  jurisdiction  of  the  United  States 
shall  have  force  and  effect  in  said  park.  All 
fugitives  from  justice  taking  refuge  in  said 
park  shall  be  subject  to  the  same  laws  as  refu- 
gees from  justice  found  in  the  State  of  Mon- 
tana. 

Section  2  provided  that  the  park  shall  constitute 
a  part  of  the  United  States  judicial  district  of  Mon- 
tana, and  that  the  district  court  of  the  United 
States  in  and  for  said  district  shall  have  jurisdiction 
of  all  offenses  committed  within  said  boundaries. 

The  act  further  provided  (Section  4)  that  "all 
hunting  or  the  killing,  wounding,  or  capturing  at 
any  time  of  any  bird  or  wild  animal,  except  dan- 
gerous animals  when  it  is  necessary  to  prevent  them 
from  destroying  human  lives  or  inflicting  personal 
injury,  is  prohibited  within  the  limits  of  the  park;" 
also  that  no  fish  should  be  taken  "in  any  other  way 
than  by  hook  and  line,  and  then  only  at  such 
seasons  and  in  such  times  and  manner  as  may  be 
directed  by  the  Secretary  of  the  Interior."  The  Sec- 
retary was  authorized  to  make  necessary  and  proper- 
rules  and  regulations  for  the  management  and  care 
of  the  park  and  for  the  protection  of  the  property, 
especially  for  the  preservation  from  injury  or 
spoliation  of  all  timber,  mineral  deposits,  etc.,  and 
for  the  protection  of  animals  and  birds  in  the 
park.  Penalty  is  prescribed  for  the  violation  of  the 
law  and  regulations. 

The  game  and  fish  laws  of  Montana  were  there- 
fore no  longer  operative  within  the  area,  jurisdic- 
tion having  been  ceded  to  the  United  States,  and 
Congress,  after  accepting  the  cession,  made  provi- 
sion for  the  protection  of  game  and  fish  as  above 
noted.  Preservation  of  timber  was  also  made  sub- 
ject to  rules  and  regulations  prescribed  by  the 
Secretary  of  the  Interior. 

Even  as  to  unoccupied,  unreserved  lands  of  the 
United  States  in  the  case  of  Ward  v.  Race  Horse 
(163  U.  S.  504)  it  was  held  that  a  provision  in  the 
treaty  taking  effect  February  24,  1869,  between  the 
United  States  and  the  Bannock  Tribe  of  Indians 
occupying  as  a  reservation  territory  afterward  com- 
prised within  the  limits  of  the  State  of  Wyoming, 
that  such  Indians  should  have  the  right  to  hunt 
upon  the  unoccupied  lands  of  the  United  States 
so  long  as  game  might  be  found  thereon,  and  so 
long  as  peace  subsisted,  did  not,  on  the  admission 
of  Wyoming  into  the  Union  as  a  State,  under  an 
act  expressly  declaring  that  the  State  should  have 
all  the  powers  of  the  other  States  of  the  Union, 
and  made  no  reservation  whatever  in  favor  of  such 
Indians,  give  them  the  right  to  exercise  such  hunt 
ing  privileges  in  violation  of  the  laws  of  the  State. 

In  the  present  case  such  hunting  and  fishing  was 
expressly  subject  to  the  laws  of  the  State  of  Mon- 


tana. Likewise  upon  cession  of  jurisdiction  the 
privileges  were  subject  to  the  provisions  of  the  acts 
of  Congress. 

In  view  of  the  foregoing,  it  seems  clear  that  in 
accordance  with  the  terms  of  the  agreement  in 
question,  the  restricted  privileges  to  cut  timber  and 
to  hunt  and  fish  upon  the  lands  conveyed,  were 
terminated  when  Congress  exercised  its  power  to 
reserve  the  lands  and  to  dedicate  them  to  a  par- 
ticular public  use.  Furthermore,  the  restricted  hunt- 
ing and  fishing  privileges,  by  reason  of  the  cession 
of  jurisdiction  by  the  State  and  the  legislation  by 
Congress  which  superseded  the  prior  game  and  fish 
laws  of  the  State,  could  thereafter  be  exercised,  if 
at  all,  only  under  and  in  accordance  with  the  pro- 
visions of  such  legislation. 

Answering  the  question  submitted,  it  is  therefore 
my  opinion  that  the  claim  made  on  behalf  of  the 
Blackfeet  Indians  of  rights  to  cut  timber  and  to 
hunt  and  fish  within  the  boundaries  of  Glacier 
National  Park  can  not  be  sustained. 


E.  C. 


Finney, 
Solicitor. 


Approved:  June  21,   1932. 

John   H.   Edwards,  Assistant  Secretary. 


Irrigation— Nonconsenters— 

Entitlement  to  Deferred 

Charges 

M-27124  July  25,  1932. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  submitted  to  me  for  opinion  the  ques- 
tion propounded  by  the  Commissioner  of  the  Bu- 
reau of  Reclamation  whether  the  so-called  non- 
consenters on  the  Garland  Division  of  the  Shoshone 
project  are  entitled  to  the  benefits  of  section  2  of 
the  act  of  Congress  of  April  1,  1932,  Public  No.  70, 
7 2d  Congress. 

The  Shoshone  Irrigation  District,  a  State  quasi- 
municipal  corporation,  was  formed  to  include  the 
lands  formerly  comprising  the  Garland  Division 
of  the  Shoshone  project,  Wyoming.  On  November 
4,  1926,  the  district  entered  into  a  contract  with  the 
United  States  to  pay  the  construction  charge  of  the 
portion  of  the  project  within  the  limits  of  the 
district.  The  land  had  previously  been  covered  by 
water-right  applications  signed  by  individual  land- 
owners and  entrymen  and  the  district  contract  left 
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such  persons  the  option  to  remain  under  their 
existing  contracts  or  to  modify  them  to  conform  to 
the  district  contract  with  the  United  States,  in 
which  case  the  conforming  landowners  would  be 
entitled  to  a  longer  period  within  which  to  pay 
their  construction  charge  but  would  be  subject  to 
a  joint  liability,  i.e.,  to  a  liability  which  by  reason 
of  default  of  other  landowners  there  might  be  an 
increase  in  the  amount  of  the  construction  charge 
to  be  paid  by  the  individual  landowner  or  entry- 
man.  The  nonconforming  landowners  were  called 
nonconsenters  because  they  did  not  consent  to  the 
district  contract  with  the  United  States  but  elected 
to  carry  out  the  provisions  of  their  water-right  ap- 
plication contract.  With  the  consent  of  the  district 
and  the  United  States  the  nonconsenters  may  now 
assent  to  the  district  contract  with  the  United 
States  and  modify  their  individual  contracts  ac- 
cordingly. 

The  act  of  Congress  referred  to  is  sometimes 
called  the  moratorium  act  of  1932.  It  attempts  in 
sections  1  and  2  to  divide  all  water  users  into  two 
classes,  namely,  those  denned  in  section  1  which 
have  through  districts  or  water  users  associations 
contracted  with  the  United  States  for  repayment 
of  the  construction  charges  and  those  defined  in 
section  2  in  which  there  are  no  organizations  to 
contract  collectively  but  where  each  individual 
water-right  applicant  or  entryman  must  accept  the 
act. 

In  section  4  of  the  act  the  organizations  and 
individuals  are  referred  to  in  the  same  sentence  in 
this  manner:  "At  the  expiration  of  the  period  for 
which  deferment  of  charges  is  made  under  this  act 
all  districts,  water  users  associations  or  other  water 
users  organizations  and  all  individuals  accepting 
the  provisions  hereof  shall  resume  payment  of 
charges"  etc.  And  near  the  end  of  this  same  section 
it  is  stated:  "In  the  case  of  any  district,  water  users 
associations,  or  other  water  users  organizations,  or 
individuals  under  contract  for  payment  of  con- 
struction charge"  etc.,  while  in  section  6  we  find 
the  same  reference  to  organizations  and  individuals 
as  follows:  "The  Secretary  of  the  Interior  in  his 
discretion  is  further  authorized  to  defer  the  pay- 
ment to  the  United  States  from  any  water  users 
organization  as  defined  in  section  1  hereof  and  from 
any  individual  water-right  applicant  or  entryman  of 
construction  charges"  etc.  These  references  to  the 
statute  clearly  indicate  an  intention  on  the  part 
of  Congress  to  include  all  water  users  within  the 
scope  of  the  act  and  does  not  show  a  plan  to  ex- 
clude any  individual  landowner  or  a  particular 
class  of  landowner.  In  denning  the  two  large 
groups,  namely,  those  who  have  contracted  collec- 
tively and  those  who  have  contracted  individually, 
and  for  the  purpose  of  excluding  individuals  under 


Warren  Act  contracts,  the  language  in  the  first 
three  lines  of  section  2  of  the  act  was  adopted. 

There  is  clearly  no  intention  expressed  in  the 
history  of  the  legislation,  in  the  departmental  or 
other  correspondence,  the  hearings  before  the  Com- 
mittees, or  the  debates  in  Congress,  to  indicate 
that  it  wanted  to  exclude  nonconsenting  applica- 
tion landowners  from  the  benefits  of  the  act.  The 
act  of  April  1,  1932,  is  a  relief  act  and  it  should 
be  liberally  construed. 

It  is  my  opinion  that  it  is  a  reasonable  construc- 
tion of  the  law  to  say  that  sections  1  and  2  were 
descriptive  of  the  two  large  bodies  of  water  users, 
namely,  organizations  and  individuals,  and  that 
nonconsenters  on  the  Garland  Division  of  the 
Shoshone  project,  and  also  nonconsenters  on  that 
and  other  projects,  are  entitled  to  the  benefits  of 
the  moratorium  act  of  April  1,  1932,  supra. 

E.  C.  Finney, 

Solicitor. 

Approved:  July  25,  1932. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 


Pine  Ridge  Reservation- 
Title  to  Land 

M-27121  July  25,  1932. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  presented  to  me  for  examination  and 
expression  of  opinion  as  to  title  a  deed  executed 
June  3,  1932,  by  which  Paul  Standing  Soldier,  Pine 
Ridge  Sioux  Indian  allottee  No.  1931,  and  wife, 
May  Standing  Soldier,  propose  to  convey  to  the 
United  States  for  a  consideration  of  $645  the  fol- 
lowing described  land  on  the  Pine  Ridge  Indian 
Reservation  in  South  Dakota: 

"Lot  4,  Sec.  30,  T.  40  N.,  R.  37  W.,  6th  P.M., 
in  South  Dakota,  containing  43  acres." 

No  abstract  of  title  has  been  furnished,  but 
accompanying  the  record  is  a  statement  signed  by 
Ida  N.  Sharon,  register  of  deeds  of  Washabaugh 
County,  the  county  in  which  the  land  is  located,  to 
the  effect  that  there  is  no  instrument  of  any  kind 
recorded  against  the  land. 

The  land  involved  constitutes  a  part  of  an  allot- 
ment made  to  the  grantor,  Paul  Standing  Soldier, 
from   the  tribal   lands  on   the  Pine   Ridge  Indian 
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Reservation  in  South  Dakota,  and  for  which  a  25- 
year  trust  patent  dated  December  10,  1908,  issued 
under  section  1 1  of  the  act  of  Congress  approved 
March  2,  1889  (25  Stat.  888,  891) .  Under  the  provi- 
sions of  the  statute  and  the  terms  of  the  trust  pat- 
ent, the  allottee  was  without  power  to  alienate 
the  land  before  the  expiration  of  25  years.  But  by 
section  7  of  the  act  of  March  1,  1907  (34  Stat. 
1015,  1018),  allottees  to  whom  trust  or  other  pat- 
ents containing  restrictions  against  alienation  had 
been  issued  were  given  power  to  convey  lands  with 
the  approval  of  the  Secretary  of  the  Interior  with 
the  declaration  that  conveyances  so  made  and  ap- 
proved shall  convey  full  title  the  same  as  if  a  fee 
simple  patent  had  been  issued  to  the  allottee.  See 
also  section  7,  act  of  May  27,  1902  (32  Stat.  245, 
275);  act  of  May  29,  1908  (35  Stat.  444),  and  the 
act  of  June  23,  1910    (36  Stat.  855). 

Under  the  provisions  of  the  statutes  mentioned  it 
appears  that  the  allottee,  Paul  Standing  Soldier, 
may  with  your  approval  convey  the  lands  allotted 
and  patented  to  him,  and  I  am  of  the  opinion  that 
the  within  deed  when  approved  by  you  will  convey 
good  title  to  the  United  States. 

It  should  be  observed  that  the  consideration  for 
the  purchase  of  the  land  is  to  be  paid  from  funds 
appropriated  by  the  act  of  February  14,  1931  (46 
Stat.  1115,  1130),  for  the  "lease,  purchase,  repair 
and  improvement  of  buildings  at  Indian  day  and 
industrial  schools,  not  otherwise  provided  for  in- 
cluding the  purchase  of  necessary  land;"  further, 
that  the  tract  being  acquired  has  been  used  for  the 
entire  period  of  allotment  for  day  school  purposes, 
the  necessary  school  buildings  having  been  erected 
thereon  about  the  time  or  shortly  before  allotment. 
Section  355,  Revised  Statutes  of  the  United  States 
(section  255,  title  40,  U.S.C.A.) ,  prohibits  the  ex- 
penditure of  any  public  money  upon  any  site  or 
land  purchased  by  the  United  States  for  the  pur- 
pose of  erecting  thereon  any  public  building  of  any 
kind  whatever  until  the  written  opinion  of  the 
Attorney  General  shall  be  had  in  favor  of  the  valid- 
ity of  the  title.  It  is  unnecessary  to  decide  whether 
a  school  building  should  be  regarded  as  a  public 
building  within  the  meaning  of  this  statute  for  the 
reason  that  the  buildings  in  question  appear  to 
have  been  erected  under  authority  expressly  con- 
ferred by  section  20  of  the  act  of  March  2,  1889, 
supra,  which  directed  the  Secretary  of  the  Interior 
to  cause  to  be  erected  not  less  than  30  schoolhouses, 
and  more  if  found  necessary,  on  the  various  reser- 
vations created  for  the  Sioux  as  he  should  think 
for  the  best  interest  of  the  Indians.  Buildings 
erected  under  the  authority  so  conferred  from 
funds  appropriated  by  Congress  for  the  purpose 
obviously  do  not  come  within  the  scope  of  section 
355,  Revised  Statutes. 


The  record  indicates  that  there  has  been  some 
controversy  with  the  allottee,  Paul  Standing  Sol- 
dier, over  the  use  by  the  Government  of  his  land, 
settlement  of  which  is  to  be  had  by  the  purchase 
under  consideration.  In  addition  to  execution  of 
the  within  deed,  it  is  suggested  that,  for  the  pro- 
tection of  the  Government,  it  would  be  well  to 
obtain  from  the  allottee  a  formal  release  and  re- 
linquishment of  any  and  all  claims  he  may  have 
against  the  Government  for  the  past  use  of  his  land. 

E.  C.  Finney, 

Solicitor. 

Approved:     July    25,    1932. 

Tos.  M.  Dixon,  First  Assistant  Secretary. 


Regulation  ok  Reindeer  Owned 
by  Alaska  Natives 

M-27127  July  26,  1932. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  certain  ques 
tions  submitted  by  Governor  Parks  of  Alaska  as 
stated  in  a  communication  by  Messrs.  Trowbridge 
and  Gillman,  field  representatives,  relating  to  the 
Alaska  Reindeer  Service.  For  convenience  the  state- 
ment is  reproduced  as  follows: 

We  have  the  honor  to  submit  herewith  sev- 
eral questions  relative  to  disposition  of  rein- 
deer estates,  which  have  heretofore  been  han- 
dled by  the  Reindeer  Service  and  in  former 
years  by  the  Bureau  of  Education  employees. 
This  subject  has  arisen  on  several  occasions 
since  our  arrival  and  no  doubt  there  will  be 
additional  cases  encountered. 

Some  of  these  estates  consist  of  reindeer  only, 
but  there  have  been  other  cases,  where  the 
reindeer  are  only  a  small  part  of  the  property 
of  the  estate.  In  such  cases,  the  estates  are 
probated  in  the  Territorial  courts,  where  no 
recognition  of  the  reindeer  has  been  taken, 
and  in  other  cases  the  courts  have  made  dis- 
position of  the  reindeer  property.  An  impor- 
tant case  now  pending  is  that  of  the  Peter 
Williams  estate  at  Akiak,  where  serious  diffi- 
culty has  been  encountered  by  the  Department 
of  Justice  officials  in  following  the  laws  per- 
taining to  probate  matters.  This  case  has  been 
assigned  to  us  to  investigate  by  the  Secretary, 
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at  request  of  the  Bureau  of  Indian  Affairs. 

The  following  questions  are  submitted,  in 
order  that  we  may  proceed  with  intelligence 
when  contacting  with  these  probate  cases: 

1— Is  there  any  authority  of  law  for  em- 
ployees of  the  Reindeer  Service  to  settle  estates 
involving  property  consisting  of  reindeer  and 
make  distribution  of  reindeer  owned  by  the 
estate,  considering  the  fact  that  all  natives  of 
Alaska  are  citizens  under  the  law? 

2— Does  Section  23  of  the  Reindeer  regula- 
tions authorize  distribution  of  reindeer  of  es- 
tates of  natives,  considering  that  said  section 
clearly  refers  to  "herders",  and  further,  that 
many  natives  own  reindeer  who  never  have 
been  herders,  have  bought  reindeer  outright, 
and  own  reindeer,  which  were  the  result  of  the 
natural  increase  from  those  given  them  by  the 
Government,  or  increase  from  those  they  pur- 
chased? 

3— If  the  regulations  are  supported  by  law, 
as  to  the  disposition  of  reindeer  by  the  Rein- 
deer Service  or  any  other  branch  of  the  Inte- 
rior Department,  does  such  authority  cover 
instances  where  the  estates  include  other  prop- 
erty and  which  must  be  probated  by  the  courts 
of  Alaska? 


the  enjoyment  of  all  the  rights,  advantages,  and 
immunities  of  citizens  of  the  United  States, 
and  shall  be  maintained  and  protected  in  the 
free  enjoyment  of  their  liberty,  property,  and 
religion.  The  uncivilized  tribes  will  be  subject 
to  such  laws  and  regulations  as  the  United 
States  may,  from  time  to  time,  adopt  in  regard 
to  aboriginal  tribes  of  that  country. 

While  the  treaty  made  a  distinction  between  the 
civilized  or  settled  tribes  and  the  uncivilized  tribes 
(see  case  of  Minook,  2  Alaska  Rep.  200)  ,  it  appears 
that  Congress  in  extending  protection  and  bestow- 
ing benefits  for  the  welfare  of  the  natives  has  in- 
cluded all  the  natives  in  its  benefactions.  The  ques- 
tion of  the  status  of  the  natives  of  Alaska  was  given 
careful  consideration  in  an  opinion  by  Solicitor 
Edwards  under  date  of  May  18,  1923  (49  I,.  D. 
592) ,  wherein  it  was  recited  that  for  a  long  time 
after  the  cession  of  the  Territory  Congress  took  no 
particular  notice  of  these  natives,  and  made  no 
particular  provision  for  their  support  and  educa- 
tion, and  that  under  such  conditions  it  was  held 
in  the  earlier  days  that  these  natives  did  not  bear 
the  same  relation  to  the  Government,  in  many  re- 
spects, as  was  borne  by  the  American  Indians,  but 
that: 


In  our  opinion,  reindeer  are  not  restricted  prop- 
erty of  the  natives,  except  as  relates  to  female  stock, 
which  he  can  dispose  of  only  where  there  is  in  ex- 
cess of  100  head.  This  is  the  only  restriction  that 
we  are  aware  of  and  this  covered  by  regulation, 
which  is  not  supported  by  any  Act  of  Congress. 

In  some  reindeer  organizations,  certificates  of 
stock  are  issued,— one  share  of  stock  for  each  rein- 
deer owned.  When  an  estate  is  to  be  settled,  the 
shares  of  stock  in  the  company  is  the  item  to  be  dis- 
posed of  by  the  duly  appointed  administrator,  not 
the  livestock  itself.  The  duty  of  an  official  adminis- 
trator of  an  estate  is  to  divide  the  property  accord- 
ing to  the  instructions  of  the  court.  In  the  majority 
of  estates  in  the  reindeer  region,  the  estate  consists 
only  of  reindeer  and  the  courts  have  seldom  taken 
action  in  such  cases,  except  where  creditors  pre- 
sented claims  against  the  estate  and  where  the 
ownership  of  reindeer  were  large  in  numbers. 

Article  3  of  the  treaty  of  March  30,  1867  (13 
Stat.  539)  by  which  Alaska  was  ceded  to  the  United 
States   provides: 

The  inhabitants  of  the  ceded  territory,  ac- 
cording to  their  choice,  reserving  their  natural 
allegiance,  may  return  to  Russia  within  three 
years;  but  if  they  should  prefer  to  remain  in 
the  ceded  territory,  they,  with  the  exception  of 
uncivilized  native  tribes,  shall  be  admitted  to 


Later,  however,  Congress  began  to  directly 
recognize  these  natives  as  being,  to  a  very  con- 
siderable extent  at  least,  under  our  Govern- 
ment's guardianship  and  enacted  laws  which 
protected  them  in  the  possession  of  the  lands 
they  occupied;  made  provision  for  the  allot- 
ment of  lands  to  them  in  severalty,  similar  to 
those  made  to  the  American  Indians;  gave 
them  special  hunting,  fishing  and  other  particu- 
lar privileges  to  enable  them  to  support  them- 
selves, and  supplied  them  with  reindeer  and 
instructions  as  to  their  propagation.  Congress 
has  also  supplied  funds  to  give  these  natives 
medical  and  hospital  treatment  and  finally 
made  and  is  still  making  extensive  appropria- 
tions to  defray  the  expenses  of  both  their  edu- 
cation and  their  support. 

Not  only  has  Congress  in  this  manner  treated 
these  natives  as  being  wards  of  the  Government 
but  they  have  been  repeatedly  so  recognized 
by  the  courts.  See  Alaska  Pacific  Fisheries  v. 
United  States  (248  U.  S.,  78)  ;  United  States 
v.  Berrigan  et  al.  (2  Alaska  Reports,  442)  ; 
United  States  v.  Cadzow  et  al.  (5  id.,  125) , 
and  the  unpublished  decision  of  the  District 
Court  of  Alaska,  Division  No.  1,  in  the  case  of 
Territory  of  Alaska  v.  Annette  Islands  Packing 
Company  et  al.,  rendered  June   15,   1922. 

From  this  it  will  be  seen  that  these  natives 
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are  now  unquestionably  considered  and  treated 
as  being  under  the  guardianship  and  protec- 
tion of  the  Federal  Government,  at  least  to 
such  an  extent  as  to  bring  them  within  the 
spirit,  it  not  within  the  exact  letter,  of  the 
laws  relative  to  American  Indians. 

In  another  elaborate  opinion  by  the  Solicitor  of 
this  Department  approved  under  date  of  February 
24,  1932,  it  was  stated: 

From  the  foregoing  it  is  clear  that  no  dis- 
tinction has  been  or  can  be  made  between  the 
Indians  and  other  natives  of  Alaska  so  far  as 
the  laws  and  relations  of  the  United  Stales  are 
concerned  whether  the  Eskimos  and  other  na- 
tives are  of  Indian  origin  or  not  as  they  are  all 
wards  of  the  Nation,  and  their  status  is  in  ma- 
terial respects  similar  to  that  of  the  Indians  of 
the  United  States.  It  follows  that  the  natives  of 
Alaska,  as  referred  to  in  the  treaty  of  March 
30,  1867,  between  the  United  States  and  Russia, 
are  entitled  to  the  benefits  of  and  are  subject 
to  the  general  laws  and  regulations  governing 
the  Indians  of  the  United  States,  including  the 
citizenship  act  of  June  2,  1924    (43  Stat.  253) . 

It,  therefore,  appears  that  former  uncertainty  as 
to  the  legal  status  of  the  natives  of  Alaska  has  been 
measurably  clarified  through  various  opinions  and 
adjudications,  so  that,  if  not  Indians  in  fact,  their 
relation  to  the  Government  has  come  to  be  re- 
garded as  fairly  analogous  to  that  of  the  Indian 
tribes  in  the  several  States  of  the  Union,  and  that 
they  are  to  be  considered  as  included  in  the  opera- 
tion of  general  laws  appertaining  to  Indians. 

In  this  connection  it  is  pertinent  to  consider  the 
provisions  of  the  act  of  June  25,  1910  (36  Stat. 
855)  and  acts  amendatory  thereof.  Section  1  of  that 
act,  as  amended  by  the  act  of  March  3,  1928  (45 
Stat.  161)  ,  provides  that  when  any  Indian  to  whom 
an  allotment  of  land  has  been  made,  dies  before  the 
expiration  of  the  trust  period  and  before  the  issu- 
ance of  a  fee  simple  patent,  without  having  made  a 
will,  as  further  provided  by  law,  the  Secretary  ol 
the  Interior,  upon  notice  and  hearing,  under  such 
rules  as  he  may  prescribe,  shall  ascertain  the  legal 
heirs  of  such  decedent,  and  his  decision  thereon 
shall  be  final  and  conclusive.  Provision  is  also  made 
for  partition  or  sale  of  such  property.  Section  2  of 
the  said  act,  as  amended  by  the  act  of  February 
14,  1913  (37  Stat.  678),  provides  that  any  persons 
of  the  age  of  21  years  having  any  right,  title,  or 
interest  in  any  allotment  held  under  trust  or  re- 
strictions on  alienation  or  individual  Indian 
moneys  or  other  property  held  in  trust  by  the 
United  States  shall  have   the  right   to   dispose   of 


such  property  by  will,  in  accordance  with  regula- 
tions to  be  prescribed  by  the  Secretary  of  the  In- 
terior, but  no  such  will  shall  be  valid  unless  and 
until  it  shall  have  been  so  approved.  The  approval 
of  the  will  does  not  operate  to  remove  the  restric- 
tions on  alienation,  but  the  Secretary  of  the  Interior 
may  in  his  discretion,  upon  the  death  of  the  testa- 
tor, remove  the  restrictions  and  dispose  of  the  prop- 
erty and  pay  the  moneys  to  the  legatee  or  legatees 
in  whole  or  in  part  from  time  to  time  as  he  may 
deem  advisable,  or  use  the  proceeds  for  their 
benefit. 

Section  12  of  the  act  provides  that  where  any 
such  allottee,  having  a  restricted  allotment,  dies 
without  heirs,  the  Secretary  of  the  Interior  shall 
report  the  facts  to  Congress  with  a  recommenda- 
tion for  the  cancellation  of  the  patent. 

The  act  of  January  24,  1923  (42  Stat.  1174,  1185) 
provides  that  upon  a  determination  of  the  heirs  to 
any  trust  or  restricted  Indian  property  of  the  value 
of  $250  or  more,  or  to  any  allotment,  or  after  ap- 
proval by  the  Secretary  of  any  will  covering  such 
trust  or  restricted  property,  there  shall  be  paid  by 
such  heirs,  or  by  the  beneficiaries  under  such  will, 
or  from  the  estate  of  the  decedent,  or  from  the  pro- 
ceeds of  sale  of  the  allotment,  or  from  any  trust 
funds  belonging  to  the  estate  of  the  decedent,  cer- 
tain graduated  fees,  which  amount  shall  be  ac- 
counted for  and  paid  into  the  Treasury  of  the 
United  States. 

Elaborate  regulations  have  been  promulgated 
for  the  administration  of  these  laws  in  respect  to 
Indians  in  the  States,  but  so  far  as  observed  they 
have  not  been  applied  in  tespect  to  trust  property 
of  the  natives  in  Alaska.  No  reason  is  seen  why 
these  laws  do  not  have  operation  in  respect  to  re- 
stricted allotments  and  other  restricted  property 
of  natives  in  Alaska.  However,  an  examination  of 
the  regulations  under  which  these  laws  are  admin- 
istered in  the  States  leads  me  to  believe  that  they 
are  too  elaborate  and  involved  for  practical  appli- 
cation in  the  sparsely  settled  regions  and  broad 
expanse  of  Alaska.  Doubtless  other  regulations  sim- 
plified to  meet  conditions  in  Alaska  could  be 
adopted  for  operation  there  with  greater  satisfac- 
tion. 

As  a  broad  outline  of  appropriate  procedure,  I 
would  suggest  that  where  an  estate  is  being  pro- 
bated in  a  local  court  involving  a  restricted  allot- 
ment or  other  restricted  or  trust  property  of  a  na- 
tive of  Alaska,  that  some  properly  designated  em- 
ployee of  the  Department  be  required  to  procure  a 
copy  of  the  records  made  in  that  connection  bearing 
upon  the  points  in  which  this  Department  would 
be  interested  in  the  determination  of  the  heirs  and 
the  disposition  of  the  restricted  property,  to  be  sub- 
mitted to  the  Indian  Office  with  appropriate  rec- 


July  26,  1932 


Opinions  of  the  Solicitor 


323 


ommendation,  whereupon  decision  can  be  prepared 
for  action  by  the  Secretary.  Ordinarily  such  a  record 
should  afford  adequate  basis  for  departmental  ac- 
tion. In  cases  where  probate  proceeding  in  a  local 
court  is  not  contemplated,  such  designated  em- 
ployee should  be  required  to  give  suitable  notice 
and  ample  opportunity  for  a  hearing  before  him  on 
a  certain  date,  whereupon  pertinent  evidence 
should  be  taken,  in  respect  to  the  heirs  and  the 
restricted  property,  and  forwarded  to  the  Indian 
Office  with  appropriate  recommendation,  such  evi- 
dence and  recommendation  to  be  considered  by  the 
Indian  Office  and  finally  by  the  Secretary.  Experi- 
ence in  the  handling  of  the  cases  as  they  arise  will 
indicate  such  additional  details  of  administration 
as  may  be  needed  in  practical  operation. 

In  more  specific  response  to  the  questions  sub- 
mitted, I  am  of  opinion,  that  question  1  must  be 
answered  in  the  negative.  If  the  reindeer  are  owned 
by  the  native  in  his  own  right,  altogether  free  from 
restriction,  it  is  not  a  case  where  the  Government 
should  take  any  part  in  the  administration  of  the 
estate.  But  if  there  be  such  restricted  property  then 
the  case  should  be  handled  in  the  manner  above 
outlined  or  under  such  regulations  as  may  be  adopt- 
ed. But  I  do  not  think  an  employee  of  the  Rein- 
deer Service  could  be  authorized  to  settle  such  es- 
tates. That  function  is  lodged  in  the  Secretary  of 
the  Interior. 

Question  2  is  substantially  answered  in  the  an- 
swer to  question  1.  Where  the  deceased  native 
owned  the  reindeer  without  restriction  there  is  no 
authority  for  the  Department  to  administer  on 
them,  that  function  being  appropriate  for  a  local 
court. 

Question  3  seems  to  relate  to  cases  where  both 
restricted  and  unrestricted  property  is  involved. 
In  such  case  this  Department  can  deal  only  with 
the  restricted  property,  leaving  the  free  property 
for  disposal  under  local  law. 

Regarding  the  general  observations  by  the  said 
field  representatives  as  to  restrictions  in  the  regu- 
lations on  the  sale  of  reindeer,  reference  is  made 
to  the  authority  for  such  regulations  in  section  39, 
title  48,  U.  S.  Code  which  provides: 

All  reindeer  owned  by  the  United  States  in 
Alaska  shall  as  soon  as  practicable  be  turned 
over  to  missions  in  or  natives  of  Alaska,  to  be 
held  and  used  by  them  under  such  conditions 
as  the  Secretary  of  the  Interior  shall  prescribe. 
The  Secretary  of  the  Interior  may  authorize 
the  sale  of  surplus  male  reindeer  and  make 
regulations  for  the  same.  The  proceeds  of  such 
sale  shall  be  turned  into  the  Treasury  of  the 
United  States.  The  Commissioner  of  Education 
is  authorized  to  sell  such  of  the  male  reindeer 


belonging  to  the  Government  as  he  may  deem 
advisable  and  to  use  the  proceeds  in  the  pur- 
chase of  female  reindeer  belonging  to  missions 
and  in  the  distribution  of  reindeer  to  natives 
in  those  portions  of  Alaska  in  which  reindeer 
have  not  yet  been  placed  and  which  are  adapt- 
ed to  the  reindeer  industry. 

In  an  opinion  by  the  Solicitor  of  this  Department 
dated  September  16,   1931,  it  was  said: 

I  do  not  find  any  restrictions  in  the  regula- 
tions on  the  sale  of  male  reindeer  owned  by  the 
natives  except  as  provided  under  contract  with 
each  apprentice,  but  there  has  always  been  a 
restriction  on  the  sale  of  female  reindeer.  The 
last  regulation,  by  order  of  October  2,  1929, 
provides: 

"Female  reindeer  may  be  disposed  of  by  a 
native  of  Alaska  to  any  person  upon  the  writ- 
ten approval  in  each  instance  of  the  General 
Supervisor  of  the  Alaska  Reindeer  Service  or 
his  agent,  provided  each  individual  native 
owner  must  at  all  times  retain  at  least  100  fe- 
male deer  for  breeding  purposes;  reports  of 
sales,  transfers  and  slaughter  shall  be  made  to 
the  General  Superintendent  on  forms  provided 
by  him." 

I  think  this  regulation  may  be  enforced  in 
a  proper  case  by  bringing  suit  to  recover  the 
animals  illegally  transferred,  or  the  value 
thereof.  But  I  am  of  the  opinion  that  this  regu- 
lation has  application  only  in  respect  to  ani- 
mals concerning  which  the  Government  is  au- 
thorized to  act  in  behalf  of  the  natives  who 
may,  in  such  connection,  be  regarded  as  wards 
of  the  Nation.  The  law  as  embodied  in  section 
39,  title  48,  U.  S.  Code,  contemplates  that  when 
practicable  the  reindeer  owned  by  the  United 
States  shall  be  turned  over  to  the  natives,  or  to 
the  missions,  to  be  held  and  used  under  such 
conditions  as  the  Secretary  of  the  Interior  shall 
prescribe.  In  respect  to  any  such  animals  so 
turned  over  to  the  natives,  as  well  as  the  in- 
crease of  such  animals,  it  is  doubtless  within 
the  province  of  the  Secretary  of  the  Interior  to 
control  the  disposal  thereof  by  regulations.  It 
may  be,  however,  that  natives  in  some  instances 
have  acquired  female  reindeer  by  their  own 
labor  or  funds  which  could  not  be  traced  to  a 
Government  source,  but  which  were  obtained 
altogether  independently  of  the  Government. 
In  such  case  it  does  not  appear  that  the  Gov- 
ernment would  have  jurisdiction  to  interfere 
with  any  transfer  thereof  by  the  native,  as  I 
am  not  aware  of  any  provision  of  law  whereby 
any  Government  agency  has  been  constituted 


324 


Department  of  the  Interior 


July  26,  1932 


general  guardian  tor  the  natives  so  as  to  place 
any  and  all  of  their  private  property  under 
control  of  the  Government. 

Furthermore,  I  do  not  believe  that  the  regu- 
lation as  drawn  would  be  applicable  to  a  case 
where  a  native  sells  a  male  reindeer  and  with 
the  proceeds  buys  a  female  reindeer,  or  where 
he  trades  a  male  reindeer  for  a  female  rein- 
deer. He  is  permitted  to  dispose  of  male 
reindeer  without  restriction,  except  as  may  be 
provided  by  contract  with  apprentices,  and  it 
follows  that  he  may  do  as  he  pleases  with  that 
which  he  receives  in  return  for  such  transfer. 
I  see  no  reason,  however,  why  the  regulation 
could  not  be  amended  to  meet  such  a  situation 
if  deemed  advisable  from  an  administrative 
point  of  view. 

In  respect  to  the  instances  mentioned  where  rein- 
deer have  been  turned  over  to  reindeer  organiza- 
tions and  certificates  of  stock  issued  thereon— one 
share  of  stock  for  each  reindeer  owned— I  am  un- 
able to  render  any  definite  opinion  on  the  state- 
ment presented  as  to  what  effect  that  would  have 
as  regards  restricted  reindeer  so  involved.  It  is  con- 
ceivable, however,  that  the  Government  could  claim 
the  right  to  control  the  disposition  of  any  such  re- 
stricted reindeer  if  the  transaction  had  not  been 
approved  by  a  proper  administrative  officer.  Any 
such  cases  should  be  specially  reported  for  appro 
priate  consideration. 

E.  C.  Finney, 

Solicitor. 

Approved:  July  26,  1932. 

Jos.  M.  Dixon,  Acting  Secretary. 


Land  Purchase— Pueblo  Indians 

M-27145  August  4,  1932. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  Indian 
Affairs,  you  have  requested  my  views  upon  certain 
matters  arising  in  connection  with  the  proposed 
purchase  for  the  benefit  of  the  Pueblo  Indians  in 
New  Mexico  of  certain  lands  the  title  to  which  has 
been  determined  under  the  provisions  of  the  act 
of  June  7,  1924  (43  Stat.  636)  to  rest  in  non- 
Indian  claimants. 

*  *  *  #  * 

Regarding  the  taxability  of  these  lands,  the  third 


question  raised,  I  am  in  full  accord  with  the  views 
expressed  by  the  commissioner  of  Indian  Affairs  in 
his  letter  of  March  25,  1932,  addressed  to  Mr.  Wal- 
ter Cochran,  special  attorney  for  the  Pueblo  In- 
dians, that  the  lands  are  not  taxable  by  the  State 
of  New  Mexico  after  restoration  of  title  to  the 
Indians.  The  status  of  the  Pueblo  Indians  and  their 
lands  and  relation  of  the  United  States  to  both  was 
considered  in  United  States  v.  Sandoval,  231  U.  S. 
28.  The  Court  there  said: 

Not  only  does  the  Constitution  expressly 
authorize  Congress  to  regulate  commerce  with 
the  Indian  tribes,  but  long  continued  legisla- 
tive and  executive  usage  and  an  unbroken 
current  of  judicial  decisions  have  attributed  to 
the  United  States  as  a  superior  and  civilized 
nation  the  power  and  the  duty  of  exercising  a 
fostering  care  and  protection  over  all  depend- 
ent Indian  communities  within  its  borders, 
whether  within  its  original  territory  or  territory 
subsequently  acquired,  and  whether  within  or 
without  the  limits  of  a  State.  *  *  *  It  is  for 
that  body  (Congress)  and  not  for  the  courts  to 
determine  when  the  true  interests  of  the  Indian 
require  his  release  from  such  condition  of 
tutelage". 

Of  course,  it  is  not  meant  by  this  that  Con- 
gress may  bring  a  community  or  body  of  people 
within  the  range  of  this  power  by  arbitrarily 
calling  them  an  Indian  tribe,  but  only  that  in 
respect  of  distinctly  Indian  communities  the 
questions  whether,  to  what  extent,  and  for 
what  time,  they  shall  be  recognized  and  dealt 
with  as  dependent  tribes  requiring  the  guard- 
ianship and  protection  of  the  United  States 
are  to  be  determined  by  Congress  and  not  by 
the  courts. 

As  before  indicated,  by  an  uniform  course  of 
action  beginning  as  early  as  1854  and  con- 
tinued up  to  the  present  time,  the  legislative 
and  executive  branches  of  the  Government 
have  regarded  and  treated  the  Pueblos  of  New 
Mexico  as  dependent  communities  entitled  to 
its  aid  and  protection,  like  other  Indian  tribes, 
and,  considering  their  Indian  lineage,  isolated 
and  communal  life,  primitive  customs  and  lim- 
ited civilization,  this  assertion  of  guardianship 
over  them  cannot  be  said  to  be  arbitrary  but 
must  be  regarded  as  both  authorized  and  con- 
trolling. 

It  is  thus  established  that  the  Pueblo  Indian 
tribes  in  New  Mexico  are  dependent  communities 
under  the  protective  care  of  the  United  States  and 
that  they  and  their  lands  are  subject  to  the  legis- 
lation enacted  by  Congress  in  the  exercise  of  the 
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Government's  guardianship  powers.  The  power 
of  Congress  to  provide  for  the  restoration  by  pur- 
chase to  the  Indians  of  title  to  lands  originally  be- 
longing to  them  is,  of  course,  unquestioned.  The 
measures  taken  to  that  end  having  been  taken  in 
the  exercise  of  the  Government's  guardianship 
powers  over  the  Indians,  it  seems  clear  that  the 
lands  so  restored  can  not  be  regarded  other  than 
as  instrumentalities  employed  by  the  Federal  Gov- 
ernment for  the  protection  and  control  of  these 
dependent  people.  So  regarded,  the  lands  from  and 
after  restoration  of  title  to  the  Indians  are,  in  my 
opinion,  not  subject  to  taxation  by  the  State  of 
New  Mexico.  See  United  States  v.  Rickert,  188  U.  S. 
432. 

E.  C.  Finney, 

Approved:   August  4,   1932. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 


Five  Tribes— Land  Conveyance- 
Taxation 


M-27158 
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SYNOPSIS 


Conveyance  of  tribal  and  allotted  lands  of  the 
Five  Tribes  to  purchasers  are  taxable  under  Fed- 
eral Revenue  Act  of  1932  (Public  No.  154,  72d 
Cong.,  Sec.  725). 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
conveyances  of  unallotted  lands  belonging  to  the 
Five  Civilized  Tribes  in  Oklahoma  and  conveyances 
of  restricted  allotted  lands  belonging  to  the  indi- 
vidual members  of  said  tribes  made  to  purchasers 
pursuant  to  sales  of  such  land  authorized  by  Con- 
gress, are  subject  to  that  provision  in  the  Federal 
Revenue  Act  approved  June  6,  1932  (Public  No. 
154,  72d  Cong.,  Sec.  725,  Stamp  Tax  on  Convey- 
ances) ,  which  reads: 

8.  Conveyances:  Deed,  instrument,  or  writ- 
ing, delivered  on  or  after  the  15th  day  after  the 
date  of  the  enactment  of  the  Revenue  Act  of 
1932  and  before  July  1,  1934  (unless  deposited 
in  escrow  before  April  1,  1932),  whereby  any 
lands,  tenements,  or  other  realty  sold  shall  be 
granted,  assigned,  transferred,  or  otherwise  con- 
veyed to,  or  vested  in,  the  purchaser  or  pur- 


chasers, or  any  other  person  or  persons,  by  his, 
her,  or  their  direction,  when  the  consideration 
or  value  of  the  interest  or  property  conveyed, 
exclusive  of  the  value  of  any  lien  or  encum- 
brance remaining  thereon  at  the  time  of  sale, 
exceeds  1 100  and  does  not  exceed  $500,  50 
cents;  and  for  each  additional  $500  or  frac- 
tional part  thereof,  50  cents.  This  subdivision 
shall  not  apply  to  any  instrument  or  writing 
given  to  secure  a  debt. 

Article  75,  Regulations  71,  of  the  Bureau  of  In- 
ternal Revenue,  as  revised  in  July,  1932,  states  that 
the  act  requires  that  the  person  who  makes,  signs, 
or  issues  any  instrument  taxable  under  the  above 
provision,  shall  affix  and  cancel  the  revenue  stamps, 
and  prohibits  any  person  from  accepting  such  in- 
struments unless  they  are  properly  stamped.  It  may 
be  proper  to  observe,  also,  that  it  is  doubtful 
whether  any  instrument  of  conveyance  not  so 
stamped  would  be  accepted  for  recordation  in  the 
recording  office  of  the  county  in  which  the  land  is 
located.  Section  802  of  the  act  declares  that  whoever 
makes,  signs,  issues  or  accepts,  or  causes  to  be  made, 
signed,  issued,  or  accepted,  any  instrument,  docu- 
ment, or  paper  of  any  kind  or  description  whatso- 
ever without  the  full  amount  of  tax  thereon  being 
duly  paid  is  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  pay  a  fine  of  not  more 
than  $100  for  each  offense. 

The  identical  question  here  presented  arose  un- 
der the  Revenue  Act  of  October  22,  1914,  (38  Stat. 
745-762),  and  October  3,  1917,  (40  Stat.  300- 
323)  ,  and  was  considered  and  decided  by  the  Com- 
missioner of  Internal  Revenue.  On  November  21, 
1916,  the  Commissioner,  in  a  letter  addressed  to 
the  Honorable  Robert  L.  Owen,  after  referring  to 
the  status  of  these  Indians  and  their  lands  and  the 
relation  of  the  United  States  to  both,  held  that: 

A  deed  executed  by  a  principal  Chief  of  a 
tribe  conveying  unallotted  land  to  an  outside 
purchaser,  or  a  deed  executed  by  an  individual 
Indian  conveying,  land  to  an  outside  pur- 
chaser, is  a  transfer  of  an  interest  in  realty  for 
a  valuable  consideration  that  is  taxable  under 
the  above  act,  and  revenue  stamps  should  be 
affixed  to  deeds  of  this  character  in  accordance 
with  the  rulings  made  in  T.  Ds  2115  and  2123, 
copies  enclosed. 

Again,  on  February  13,  1918,  in  a  letter  addressed 
to  the  Assistant  Secretary  of  the  Interior,  the  Com- 
missioner of  Internal  Revenue  gave  further  con- 
sideration  to  the  matter  and  ruled: 

This  office  holds  that  under  the  Act  of  Oc- 
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tober  3,  1917,  a  deed  executed  by  the  princi- 
pal Chief  of  a  tribe  with  the  approval  of  the 
Secretary  of  the  Interior  conveying  to  an  indi- 
vidual member  of  the  tribe  an  allotment  to 
which  he  is  entitled  by  law,  does  not  require 
a  tax  stamp.  A  deed  executed  by  an  allottee  to 
an  outside  purchaser  requires  a  tax  stamp. 

With  regard  to  deeds  of  unallotted  lands  to 
outside  purchasers  at  auction  sales,  it  is  under- 
stood that  the  title  to  these  lands  is  in  the  tribe 
or  nation  and  that  the  proceeds  from  the  sales 
of  the  lands  inure  to  the  benefit  of  the  tribes. 
The  United  States  simply  acts  as  guardian  for 
the  Indians  and  as  agent  in  selling  the  un- 
allotted lands.  The  deed  given  by  the  principal 
Chief  of  the  tribe  to  the  purchasers  is  not  an 
instrument  issued  by  the  United  States  in  the 
exercise  of  a  strictly  governmental  function  and 
requires  a  tax  stamp. 

This  Department  accepted  the  above  interpre- 
tation of  the  law  and  advised  the  Superintendent 
for  the  Five  Civilized  Tribes  accordingly,  with  the 
instruction  that  the  purchaser  should  be  required 
to  provide  the  necessary  revenue  stamps  to  be 
affixed  to  the  deeds  (See  the  letter  signed  by  the 
Assistant  Commissioner  of  Indian  Affairs,  Decem- 
ber 9,  1916,  and  approved  by  the  First  Assistant 
Secretary  of  the  Interior  December  16,  1916;  also 
letter  signed  by  the  Assistant  Commissioner  of  In- 
dian Affairs  on  February  26,  1918,  Indian  Office 
file  49876-16,  Five  Tribes  053) . 

The  existing  restrictions  against  alienation  of 
the  lands  belonging  to  the  members  of  the  Five 
Civilized  Tribes  otherwise  expiring  on  April  26, 
1931,  were  extended  by  the  act  of  May  10,  1928 
(45  Stat.  495),  until  1956.  Section  3  of  that  act 
subjected  the  mineral  production  from  all  the  re- 
stricted lands  to  taxation.  Section  4  declared  that 
on  and  after  April  26,  1931,  all  of  the  restricted 
lands  exclusive  of  160  acres  to  be  selected  and  des 
ignated  by  each  Indian  as  therein  provided,  shall 
be  subject  to  taxation.  As  to  the  160  acres  so  se- 
lected and  designated,  it  was  declared  that  the  same 
was  to  remain  exempt  from  taxation  while  title 
remained  in  the  Indian  designated  or  in  any  full- 
blood  heir  or  devisee  of  the  land. 

Conveyances  affecting  the  individually  owned 
restricted  lands,  to  which  no  exemption  from  tax- 
ation attaches,  are  clearly  taxable  under  the  stamp- 
tax  provisions  of  the  Revenue  Act.  The  taxability 
of  conveyances  of  the  tribal  lands  and  the  indi- 
vidually owned  lands  designated  as  tax  exempt  is 
more  doubtful.  However,  the  statute  contains  no 
provision  exempting  such  conveyances  from  the 
tax  and  the  language  used  is  certainly  broad 
enough  to  include  the  subject  matter.  Where  this 


is  so,  "the  intent  to  exclude  must  be  definitely  ex- 
pressed" (Choateau  v.  Burnett,  283  U.  S.  691,  698) . 
Moreover,  the  situation  with  respect  to  the  aliena- 
tion and  taxation  of  these  lands,  is  not  essentially 
different  from  that  which  existed  at  the  time  of  the 
rulings  of  the  Commissioner  of  Internal  Revenue 
mentioned  above,  and  as  the  provisions  of  the 
Revenue  Act  of  1932  imposing  the  stamp  tax  on 
conveyances  is  framed  in  language  much  the  same 
as  that  contained  in  the  former  Revenue  Acts,  it  is 
obvious  that  said  rulings  apply  with  equal  force 
to  the  present  law. 

It  is  my  opinion,  therefore,  that  the  tax  imposed 
by  section  725  of  the  Bowman  Act  of  1932  should 
be  paid  in  the  cases  under  consideration,  such  pay- 
ment to  be  evidenced  by  the  affixing  of  stamps  to 
the  deeds,  the  necessary  stamps  to  be  provided  by 
the  purchaser  in  accordance  with  the  instructions 
contained  in  the  communications  of  December  16, 
1916,  and  February  26,  1918,  above  referred  to. 


Solicitor. 


Approved: 

First  Assistant  Secretary. 


Fnrollmlnt  for   Participation 

in  Fund  Distribution— 

Ft.  Hall 


August  13,  1932. 


M-26520 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Di.ar  Mr.  Secretary: 


You  have  requested  my  opinion  as  to  the  right  of 
Leonard  Stone,  a  full  blood  minor  Indian,  born 
on  the  Fort  Hall  Reservation  in  Idaho  on  March 
23,  1923,  to  enrollment  for  a  share  in  the  $400,000 
payment  distributed  to  the  Fort  Hall  Indians  un- 
der the  act  of  March  3,  1927  (44  Stat.  1397) ,  which 
reads: 

That  the  Secretary  of  the  Interior  be,  and  he 
is  hereby,  authorized  to  withdraw  from  the 
Treasury  of  the  United  States  $400,000  of  the 
fund  created  by  the  Act  of  May  9,  1924  (Forty- 
third  Statutes  at  Large,  page  118) ,  and  now  on 
deposit  therein  to  the  credit  of  the  Indians  of 
the  Fort  Hall  Reservation,  Idaho,  as  compensa- 
tion for  their  land  submerged  by  the  American 
Falls  Reservoir,  and  to  distribute  said  sum 
among  said  Indians  equally,  share  and  share 
alike,  under  such  rules  and  regulations  as  he 
may  prescribe. 
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Section  1  of  the  act  of  May  9,  1924  (43  Stat. 
117),  granted  to  the  United  States  the  tribal  and 
allotted  lands  within  that  section  of  the  Fort  Hall 
Reservation  known  as  Fort  Hall  Bottoms  for  res- 
ervoir purposes  in  connection  with  the  Minidoka 
irrigation  project.  Section  3  provided: 

That  in  consideration  of  the  rights  granted 
in  section  1  hereof,  of  both  tribal  and  allotted 
lands,  there  shall  be  deposited  in  the  Treasury 
of  the  United  States  to  the  credit  of  the  Fort 
Hall  Indians  the  total  sum  of  $700,000,  which 
sum  shall  be  taken  from  moneys  appropriated 
for  the  construction  of  said  reservoir:  Provided, 
That  the  said  sum  of  $700,000  when  so  depos- 
ited, shall  draw  interest  at  the  rate  of  4  per 
centum  per  annum. 

The  amount  withdrawn  for  distribution  under 
the  act  of  March  3,  1927,  was  part  of  the  fund 
created  by  section  2  above  and  represented,  of 
course,  common  or  community  funds  of  the  tribes 
occupying  the  Fort  Hall  Reservation— the  Shoshones 
and  the  Bannocks. 

Prior  to  the  above  enactments  the  Department 
on  June  30,  1922,  approved  a  final  roll  of  the  Fort 
Hall  Indians  to  close  as  of  April  15,  1921,  under 
the  provisions  of  section  28  of  the  act  of  May  25, 

1918  (40  Stat.  561,  591)  ,  and  the  act  of  June  30, 

1919  (41  Stat.  3,  9).  Distribution  of  the  $400,000 
payment  authorized  by  the  act  of  March  3,  1927, 
supra,  was  not  limited  by  the  Indian  Office  to  the 
Indians  whose  names  appeared  upon  the  final  roll. 
Instead  that  office  instructed  the  superintendent  at 
Fort  Hall  to  use  such  final  roll  as  a  basis  for  a  new 
roll,  adding  thereto  the  names  of  children  born 
between  April  15,  1921  (the  date  the  final  roll 
closed),  and  midnight  March  31,  1927,  and  elimi- 
nating the  names  of  those  who  died  within  that 
period.  Under  these  instructions,  Leonard  Stone, 
the  above  applicant,  would  have  been  clearly  enti- 
tled to  enrollment,  he  having  been  born  on  the  res- 
ervation within  the  period  mentioned.  In  fact  his 
sister,  Cathalena  Stone,  born  two  years  later,  was 
enrolled  and  participated  in  the  payment  as  well  as 
"innumerable  other  children  born  after  April  15, 
1921."  (See  in  this  connection  letter  dated  March  7, 
1931,  signed  by  the  superintendent  of  the  Fort  Hall 
Reservation,  CI.  381718.)  Nevertheless,  the  applica- 
tion of  Leonard,  first  approved  by  the  Commis- 
sioner of  Indian  Affairs  on  April  9,  1929,  was  recon- 
sidered and  denied  by  the  Commissioner  on  May  4, 
1929,  on  the  ground  that  there  was  no  authority  to 
add  his  name  to  the  final  roll  approved  on  June  30, 
1922,  to  close  as  of  April  15,  1921. 

Section  28  of  the  act  of  May  25,  1918,  supra,  pro- 
vides in  part: 


That  the  Secretary  of  the  Interior  be,  and  he 
is  hereby,  authorized,  under  such  rules  and  reg- 
ulations as  he  may  prescribe,  to  withdraw  from 
the  United  States  Treasury  and  segregate  the 
common,  or  community  funds  of  any  Indian 
tribe  which  are,  or  may  hereafter  be,  held  in 
trust  by  the  United  States,  and  which  are  sus- 
ceptible of  segregation,  so  as  to  credit  an  equal 
share  to  each  and  every  recognized  member  of 
the  tribe  except  those  whose  pro-rata  shares 
have  already  been  withdrawn  under  existing 
law,  and  to  deposit  the  funds  so  segregated 
in  banks  to  be  selected  by  him,  in  the  State, 
or  States  in  which  the  tribe  is  located,  subject 
to  withdrawal  for  payment  to  the  individual 
owners  or  expenditures  for  their  benefit  under 
the  regulations  governing  the  use  of  other  indi- 
vidual Indian  moneys.  *  *  *  Provided,  how- 
ever, That  the  funds  of  any  tribe  shall  not  be 
segregated  until  the  final  rolls  of  said  tribe  are 
complete;   *   *    * 

The  act  of  June  30,  1919,  reads  in  part: 

That  the  Secretary  of  the  Interior  is  hereby 
authorized,  wherever  in  his  discretion  such 
action  would  be  for  the  best  interest  of  the 
Indians,  to  cause  a  final  roll  to  be  made  of  the 
membership  of  any  Indian  tribe;  such  rolls 
shall  contain  the  ages  and  quantum  of  Indian 
blood,  when  approved  by  the  said  Secretary 
are  hereby  declared  to  constitute  the  legal 
membership  of  the  respective  tribes  for  the  pur- 
pose of  segregating  the  tribal  funds  as  provided 
in  section  28  of  the  Indian  Appropriation  Act 
approved  May  25,  1918  (Fortieth  Statutes  at 
Large,  pages  591  and  592),  and  shall  be  con- 
clusive both  as  to  ages  and  quantum  of  Indian 
blood;   *   *   *. 

The  making  of  a  final  roll  of  the  Fort  Hall  In- 
dians under  authority  of  the  foregoing  acts  seems  to 
have  been  suggested  at  first  in  connection  with  the 
distribution  of  a  tribal  fund  carried  as  the  "Sho- 
shone and  Bannock  fund",  originating  under  the 
act  of  July  3,  1882  (22  Stat.  148,  149),  by  which  a 
right  of  way  across  the  Fort  Hall  Reservation  was 
granted  to  the  Utah  and  Northern  Railroad  for  a 
consideration  of  $6000.  This  fund  was  augmented, 
however,  by  additional  revenue  derived  from  the 
opening  of  town  sites,  sales  of  additional  land,  etc., 
until  in  1919  the  amount  was  approximately 
$7241.83.  The  record  relating  to  the  final  roll,  how- 
ever, shows  very  clearly  that  is  was  not  to  be 
confined  to  the  particular  fund  mentioned.  The 
council,    speaking   for   the   Indians,    had   passed    a 
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resolution  (No.  5) ,  requesting  that  the  tribal  rolls 
be  closed  as  of  April  15,  1921,  and  that  only  Indians 
alive  and  entitled  to  enrollment  on  that  date  "shall 
be  permitted  to  receive  allottments  of  land  with 
the  Fort  Hall  Indians  and  participate  in  the  distri- 
bution of  funds  belonging  to  said  tribes."  Regard- 
ing this  resolution,  the  Commissioner  of  Indian 
Affairs  by  letter  dated  February  20,  1921,  advised 
the  superintendent  that  the  final  roll  could  not  be 
regarded  as  a  land  allotment  roll,  but  that  the 
resolution  would  be  approved  "in  so  far  as  it  fixes 
April  15,  1921,  as  the  date  for  the  closing  in  the 
field  of  the  trust  fund  roll."  In  presenting  the  roll 
to  the  Department  for  approval  the  Commissioner 
of  Indian  Affairs  stated: 


See  also  opinion  of  the  Solicitor  for  this  Depart- 
ment dated  April  24,  1923,  M.  14233,  quoting  with 
approval  the  following  view  expressed  by  the  De- 
partment as  to  the  finality  of  the  roll  of  the  Flat- 
head Indians  approved  under  the  acts  of  1918  and 
1919: 

It  was  undoubtedly  intended  by  the  act  of 
June  30,  1919,  and  by  the  approval  of  January 
22,  1920,  that  the  membership  roll  of  the  tribe 
should  be  a  final  roll  in  fact  as  well  as  in  name. 
It  is  also  clear  that  by  subsequently  permitting 
additions  to  the  roll  its  finality  would  not  only 
be  disturbed  but  also  the  pro  rata  distribu- 
tion of  the  tribal  funds. 


Pursuant  to  the  provisions  of  the  acts  of  Con- 
gress referred  to  the  Superintendent  in  charge 
of  the  reservation  was  directed  to  proceed  with 
the  preparation  of  the  roll  to  close  in  the  field 
as  of  April  15,  1921,  and  to  use  as  a  basis  there- 
for the  last  tribal  annuity  and  census  rolls, 
making  the  necessary  additions  thereto  and 
omissions  therefrom  on  account  of  births  and 
deaths  up  to  the  date  of  the  closing  of  the  roll 
in  the  field.  He  was  also  requested,  in  view  of 
the  final  closing;  of  the  roll,  to  siive  the  widest 
possible  publicity  to  the  matter  in  order  that 
the  tribe  and  all  persons  in  interest  might 
know  of  the  action  contemplated  and  its  future 
effect,  and  be  given  ample  opportunity  to  have 
their  names  and  the  names  of  any  relatives  or 
members  of  their  families,  if  entitled,  placed 
upon  the  roll. 

The  foregoing  but  illustrates  the  clear  under- 
standing of  the  Indians  and  the  Department  that 
the  approved  roll  was  to  be  final  and  should  control 
in  any  distribution  of  the  tribal  and  community 
funds  thereafter  made.  The  acts  of  1918  and  1919 
expressly  so  provide.  The  provisions  of  those  acts 
taken  together  are  that  the  final  rolls  shall  consti- 
tute the  legal  membership  of  the  tribe  for  the  pur- 
pose of  segregating  the  tribal  or  community  funds 
of  the  tribe.  Speaking  of  these  provisions,  the 
Comptroller  General  in  decision  dated  March  15, 
1923    (2  Comp.  Gen.  554),  stated: 

There  appears  to  be  no  question  but  that 
the  final  roll  once  made,  and  after  its  approval 
by  the  Secretary  of  the  Interior,  constitutes  the 
legal  membership  of  the  tribe  for  the  segre- 
gation of  not  only  the  particular  tribal  fund 
considered  at  the  time  such  final  roll  is  made 
but  for  all  other  tribal  funds  susceptible  of  and 
subsequently  segregated  for  distribution. 


In  the  case  considered  by  the  Solicitor  several 
children  apparently  entitled  to  enrollment  had  for 
various  reasons  been  omitted  from  the  roll,  and  the 
conclusiveness  of  the  roll  is  further  illustrated  by 
the  fact  that  legislation  was  necessary  to  place 
them  upon  the  roll.  (See  act  of  May  31,  1924,  43 
Stat.  246)  . 

It  might  be  urged,  of  course,  that  the  funds  in 
question  were  authorized  to  be  withdrawn  and 
distributed  by  the  act  of  March  3,  1927,  and  that 
strictly  speaking  there  was  no  withdrawal  and 
segregation  by  the  Secretary  under  Section  25  of 
the  act  of  May  25,  1918.  Be  that  as  it  may,  this 
would  afford  no  reasonable  ground  for  holding  that 
the  final  roll  must  be  disregarded  and  an  entirely 
new  roll  compiled  embracing  only  those  Indians 
living  upon  the  date  of  the  act  authorizing  pay- 
ment, as  the  plain  effect  of  such  a  new  roll  would 
be  to  destroy  the  finality  of  the  former  roll  and 
strip  it  of  the  conclusive  character  which  Con- 
gress declared  that  it  should  have. 

Changes  and  alterations  in  final  rolls  once  made 
and  approved,  whether  involving  additions  to  the 
rolls  or  eliminations  therefrom,  are  not  to  be  ap- 
proached with  impunity  and  ought  not  to  be  at- 
tempted in  the  absence  of  clear  legislative  author- 
ity therefor.  I  find  no  such  authority  in  the  act  of 
May  9,  1924,  or  in  the  act  of  March  3,  1927,  supra. 
The  former  act,  which  created  the  fund  under  dis- 
cussion, created  the  same  for  the  benefit  of  the 
"Fort  Hall  Indians".  The  later  act  authorized  the 
withdrawal  and  distribution  to  the  "Indians  of 
the  Fort  Hall  Reservation"  equally,  share  and 
share  alike.  In  the  absence  of  some  provision  to 
the  contrary,  the  terms  "Fort  Hall  Indians"  and 
"Indians  of  the  Fort  Hall  Reservation"  must  be 
construed  to  mean  those  whose  names  appear  upon 
the  final  membership  roll  approved  on  June  30, 
1922.  Disregard  of  that  roll  through  administra- 
tive error  or  mistake  can  not,  of  course,  justify  the 
further  enrollment  of  persons  born  since  the  closing 
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of  the  roll  nor  the  continued  participation  by  such 
a  person  now  erroneously  on  the  roll  in  distribu- 
tions of  the  tribal  or  community  funds. 

The  applicant  Leonard  Stone  having  been  born 
since  the  closing  of  the  final  roll,  is  not  in  my 
opinion  entitled  to  enrollment  for  participation 
in  the  moneys  distributed  under  the  act  of  March 
3,    1927. 

E.  C.  Finney, 

Solicitor. 

Approved:  August  13,  1932. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 

Custom  Marriage— Validity— Alaska 


September  3,  1932. 


54  I.D.  39 
M-27185 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


You  have  requested  my  opinion  as  to  the  valid- 
ity of  marriage  by  custom  among  the  natives  or 
Indians  of  Alaska. 

The  subject  is  a  sensitive  one,  touching  closely, 
as  it  does,  the  instincts  and  customs  of  a  primitive 
people,  and,  so  far  as  I  have  been  able  to  find,  has 
neither  been  the  subject  of  judicial  investigation 
nor  dealt  with  expressly  by  legislation,  either  Fed- 
eral or  Territorial.  The  Territorial  Legislature  has, 
to  be  sure,  enacted  laws  regulating  the  subject  of 
marriage  among  its  inhabitants;  (See  sections  435 
and  437,  Compiled  Laws  of  Alaska,  1913;  Chapter 
56,  Session  Laws  of  Alaska,  1917,  p.  117;  Chapter 
58,  Session  Laws  of  Alaska,  1932,  p.  84;  Chapter  77, 
Session  Laws  of  Alaska,  1929,  p.  164)  .  Bearing  in 
mind,  however,  that  these  are  not  laws  of  the 
United  States,  but  Territorial  laws  of  a  general  na- 
ture making  no  specific  mention  of  the  natives  or 
Indians,  it  may  prove  helpful  in  determining  the 
applicability  of  such  laws  to  the  natives  or  Indians 
to  first  discuss  the  status  of  these  people  and  the 
relation  which  they  bear  to  the  Federal  Govern- 
ment,—matters  which  have  been  the  subject  of  sev- 
eral opinions  by  the  Solicitor  for  this  Department. 

Solicitor  Edwards,  in  an  opinion  dated  May  18, 
1923  (49  L.  D.  592),  after  pointing  out  that  in 
earlier  times  the  view  prevailed  that  the  natives 
of  Alaska  did  not  bear  the  same  relation  to  the 
Government  in  many  respects  as  was  borne  by  the 
American  Indians,  said: 

Later,  however,  Congress  began   to  directly 
recognize  these  natives  as  being,  to  a  very  con- 


siderable extent  at  least,  under  our  Govern- 
ment's guardianship  and  enacted  laws  which 
protected  them  in  the  possession  of  the  lands 
they  occupied;  made  provision  for  the  allot- 
ment of  lands  to  them  in  severalty,  similar  to 
those  made  to  the  American  Indians;  gave 
them  special  hunting,  fishing  and  other  par- 
ticular privileges  to  enable  them  to  support 
themselves,  and  supplied  them  with  reindeer 
and  instructions  as  to  their  propagation.  Con- 
gress has  also  supplied  funds  to  give  these 
natives  medical  and  hospital  treatment  and 
finally  made  and  is  still  making  extensive  ap- 
propriations to  defray  the  expenses  of  both 
their  education  and  their  support. 

Not  only  has  Congress  in  this  manner 
treated  these  natives  as  being  wards  of  the 
Government  but  they  have  been  repeatedly  so 
recognized  by  the  courts.  See  Alaska  Pacific 
Fisheries  v.  United  States  (248  U.S.,  78)  ; 
United  States  a.  Berrigan  et  al.  (2  Alaska  Re- 
ports, 442)  ;  Linked  States  v.  Cadzow  et  al.  (5 
id.,  125),  and  the  unpublished  decision  of  the 
District  Court  of  Alaska,  Division  No.  1,  in 
the  case  of  Territory  of  Alaska  v.  Annette  Is- 
lands Packing  Company  et  al.,  rendered  June 
15,    1922. 

From  this  is  will  be  seen  that  these  natives 
are  now  unquestionably  considered  and  treated 
as  being  under  the  guardianship  and  protec- 
tion of  the  Federal  Government,  at  least  to 
such  an  extent  as  to  bring  them  within  the 
spirit,  if  not  within  the  exact  letter,  of  the  laws 
relative   to  American  Indians. 

The  subject  was  more  exhaustively  treated  in  my 
recent  opinion  of  February  24,  1932  (M.  26915). 
wherein  it  was  stated  after  an  extended  review  of 
the  applicable  statutes  and  court  decisions: 

From  the  foregoing  it  is  clear  that  no  dis- 
tinction has  been  or  can  be  made  between  the 
Indians  and  other  natives  of  Alaska  so  far  as 
the  laws  and  relations  of  the  United  States  are 
concerned  whether  the  Eskimos  and  other  na- 
tives are  of  Indian  origin  or  not  as  they  are 
all  wards  of  the  Nation,  and  their  status  is  in 
material  respects  similar  to  that  of  the  In- 
dians of  the  United  States.  It  follows  that  the 
natives  of  Alaska,  as  referred  to  in  the  treaty 
of  March  30,  1867,  between  the  United  States 
and  Russia,  are  entitled  to  the  benefits  of  and 
are  subject  to  the  general  laws  and  regulations 
governing  the  Indians  of  the  United  States, 
including  the  citizenship  act  of  June  2,  1924 
(43  Stat.   253). 
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The  foregoing  opinions  were  referred  to,  fol- 
lowed and  applied  in  my  opinion  of  July  26,  1932 
(M.  27127),  in  which  it  was  held  that  the  gen- 
eral laws  enacted  by  Congress  conferring  jurisdic- 
tion upon  the  Secretary  of  the  Interior  in  the 
matter  of  probating  the  estates  of  deceased  Ameri- 
can Indians,  might  be  applied  with  respect  to  the 
restricted  allotments  and  other  restricted  property 
of  deceased  Alaskan  natives.  In  that  opinion  it  was 
said,  among  other  things: 

It,  therefore,  appears  that  former  uncer- 
tainty as  to  the  legal  status  of  the  natives  of 
Alaska  has  been  measurably  clarified  through 
various  opinions  and  adjudications,  so  that,  if 
not  Indians  in  fact,  their  relation  to  the  Gov- 
ernment has  come  to  be  regarded  as  fairly 
analogous  to  that  of  the  Indian  tribes  in  the 
several  States  of  the  Union,  and  that  they  are 
to  be  considered  as  included  in  the  operation 
of  general  laws  appertaining  to  Indians. 

In  view  of  the  foregoing  opinions,  which  appear 
to  be  fully  supported  by  the  authorities  therein 
cited,  it  must  now  be  regarded  as  established  that 
the  native  tribes  of  Alaska  occupy  substantially  the 
same  relation  to  the  Federal  Government  as  their 
American  neighbors;  that  they  are  a  dependent 
people  under  the  protective  care  of  the  United 
States;  that  they  and  their  affairs  are  subject  to 
such  legislation  as  Congress  may  see  fit  to  enact  for 
their  benefit  and  protection,  and  that  the  laws  of 
the  United  States  with  respect  to  the  American  In- 
dians are  applicable  generally  to  the  natives  of 
Alaska. 

Regarding  the  American  Indians,  it  may  be  said 
that  at  the  time  of  the  formation  of  the  Federal 
Government  several  of  the  Indian  tribes  found  here 
were  powerful  and  warlike,  and  it  was  found  ex- 
pedient to  treat  them  as  possessing  some  of  the 
attributes  of  sovereignty  and  to  deal  with  them  as 
nations  by  entering  into  treaties  with  them.  Later, 
treaties  with  such  Indian  tribes  were  superseded  by 
Federal  legislation,  by  which  the  remnants  of  the 
tribes  were  subject  to  general  government  and  lo- 
cated on  reservations.  Broadly  speaking,  the  policy 
of  the  Federal  Government  in  this  legislation  was 
to  guarantee  to  the  Indian  tribes  control  over  their 
internal  and  social  affairs.  United  States  v.  Kagarna 
(118  U.  S.  375)  ;  United  States  v.  Quiver  (241  U.  S. 
602)  ;  United  States  v.  Hamilton' (233  Fed.  685)  . 
In  the  case  of  United  States  v.  Kagama,  the  court 
said: 

With  the  Indians  themselves  these  relations 
are  equally  difficult  to  define.  They  were,  and 
always  have  been,  regarded  as  having  a  semi- 


independent  position  when  they  preserved 
their  tribal  relations;  not  as  States,  not  as  Na- 
tions, not  as  possessed  of  the  full  attributes  of 
sovereignty,  but  as  a  separate  people,  with  the 
power  of  regulating  their  internal  and  social 
relations,  and  thus  far  not  brought  under  the 
laws  of  the  union  or  of  the  State  within  whose 
limits    they   resided. 

And  in  United  Stales  v.  Quiver,  supra,  it  was 
held  that: 

The  policy  reflected  by  the  legislation  of 
Congress  and  its  administration  for  many  years 
is  that  the  relations  of  the  Indians  among 
themselves  are  to  be  controlled  by  the  customs 
and  laws  of  the  tribe,  save  when  Congress  ex- 
pressly or  clearly  directs  otherwise. 

In  line  with  this  national  policy  of  permitting 
the  aborigines  to  be  controlled  in  their  internal 
and  social  affairs  by  their  own  laws  and  customs, 
the  courts,  both  State  and  Federal,  when  called 
upon  to  consider  the  validity  of  marriage  and  di- 
vorce by  so-called  Indian  custom,  have  almost 
uniformly  upheld  them  on  the  theory  that  the  Na- 
tional Government  has  recognized  the  autonomy 
of  the  Indians  in  such  matters  and  thus  removed 
them  from  the  realm  of  State  law  in  this  respect. 
The  authorities  bearing  upon  this  subject  will  be 
found  collected  in  my  opinion  of  April  12,  1930 
(53  I.  D.  78)  ,  dealing  generally  with  the  subject  of 
Indian  custom,  marriage  and  divorce.  No  useful 
purpose  will  be  served  by  specific  reference  here  to 
all  of  these  authorities,  but  it  may  be  pointed  out 
that  wardship  alone  is  not  sufficient,  the  courts  in 
practically  every  instance  in  which  a  marriage  or 
divorce  contrary  to  the  laws  of  the  land  is  upheld, 
making  the  same  dependent  upon  the  fact  that  at 
the  time  of  such  marriage  or  divorce  the  parties 
retained  their  tribal  relations  (see  in  this  connec- 
tion In  re  Wo-gin-up's  estate,  192  Pac.  267)  ;  that 
there  was  no  Federal  statute  rendering  the  tribal 
customs  invalid  (Buck  v.  Branson,  127  Pac.  436)  ; 
and  that  such  marriages,  though  possessing  some 
elements  in  common  with  common  law  marriage 
among  the  whites,  is  not  in  fact  a  common  law 
marriage,  but  a  marriage  as  legal  as  one  by  cere- 
mony among  the  whites:    (Buck  v.  Branson,  supra)  . 

Turning  again  to  the  natives  of  Alaska:  The 
third  Article  of  the  treaty  of  March  30,  1867  (15 
Stat.  539) ,  by  which  Russia  ceded  Alaska  to  the 
United  States,  provided  for  the  protection  of  the 
citizenship  of  the  inhabitants  of  the  ceded  territory, 
as  follows: 

The  inhabitants  of  the  ceded  territory,  ac- 
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cording  to  their  choice,  reserving  their  natural 
allegiance,  may  return  to  Russia  within  three 
years;  but  if  they  should  prefer  to  remain  in 
the  ceded  territory,  they,  with  the  exception  of 
uncivilized  native  tribes,  shall  be  admitted  to 
the  enjoyment  of  all  the  rights,  advantages,  and 
immunities  of  citizens  of  the  United  States,  and 
shall  be  maintained  and  protected  in  the  free 
enjoyment  of  their  liberty,  property,  and  re- 
ligion. The  uncivilized  tribes  will  be  subject  to 
such  laws  and  regulations  as  the  United  States 
may,  from  time  to  time,  adopt  in  regard  to 
aboriginal  tribes  of  that  country. 

As  pointed  out  in  United  States  v.  Berrigan  (2 
Alaska  Reports  442) ,  the  above  stipulation  di- 
vided the  inhabitants  into  three  general  classes:  (1) 
Those  Russian  subjects  who  preferred  to  reserve 
their  natural  allegiance  were  to  do  so  and  were 
permitted  to  return  to  Russia  within  three  years; 
(2)  Those  Russian  subject  who  preferred  to  remain 
in  the  ceded  territory,  and  were  guaranteed  that 
they  should  be  admitted  to  the  enjoyment  of  all 
the  rights,  advantages,  and  immunities  of  citizens 
of  the  United  States,  and  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty, 
property  and  religion;  and  (3)  the  uncivilized 
tribes  in  the  territory  who  were  promised  that  they 
should  "be  subject  to  such  laws  and  regulations  as 
the  United  States  may,  from  time  to  time,  adopt  in 
regard  to  aboriginal  tribes  of  that  country."  The 
effect  of  the  treaty  upon  this  latter  class,  i.e.,  the 
uncivilized  tribes,  was  considered  in  the  case  of  In 
re  Minook  (2  Alaska  Reports,  200,  221).  Judge 
Wickersham,  speaking  for  the  court  said: 

The  meaning  of  this  sentence  in  a  treaty  be- 
tween Russia  and  the  United  States  is  clear;  it 
was  intended  to  and  does  extend  all  general 
laws  and  regulations  which  the  United  States 
may  from  time  to  time  adopt  in  regard  to  the 
Indian  tribes  of  the  United  States  to  and  over 
the  Indian  tribes  of  Alaska.  Upon  its  ratifica- 
tion and  its  further  approval  by  Congress,  this 
treaty  and  this  clause  became  the  supreme  law 
of  the  land.  It  gave  the  Indian  tribes  of  Alaska 
the  same  status  before  the  law  as  those  of  the 
United  States,  and,  unless  a  different  intention 
appears  upon  the  face  of  the  law,  extends  all 
acts  of  Congress,  applicable  and  of  a  general 
nature,  relating  to  the  Indians  of  the  United 
States  to  Alaska. 

As  to  what  tribes  were  included  in  the  term  "un- 
civilized tribes,"  the  court  ruled  that  they  "were 
those  independent  pagan  Tribes  who  acknowledged 


no  allegiance  to  Russian,  and  lived  the  wild  life  of 
their  savage  ancestors." 

In  United  States  v.  Berrigan,  supra,  it  was  held 
that  the  Athapascan  stock,  including  the  native 
bands  of  the  Tanana  belonged  to  the  uncivilized 
tribes  mentioned,  saying: 

The  pleadings  and  evidence  in  this  case  show 
that  the  natives  for  whom  the  government  ap- 
pears belong  to  that  stock  so  widely  scattered 
throughout  the  Yukon  and  its  tributary  valleys, 
and  which  the  science  of  ethnology  classes  as 
belonging  to  the  Athapascan  stock.  Nor  is  this 
stock  confined  even  to  the  wide  ranges  of  the 
Yukon;  they  inhabit  the  whole  interior  of 
Alaska,  a  region  almost  as  large  as  the  United 
States  east  of  the  Mississippi  river,  and  also 
nearly  the  whole  of  British  North  America; 
they  crossed  the  mountain  ranges  at  the  head  of 
the  Yukon,  and  inhabited  the  upper  Columbia 
Lakes.  Bands  of  these  hardy  rovers  were  found 
in  Washington,  Oregon,  and  northern  Califor- 
nia; they  passed  from  the  Columbia  river  basin, 
probably  by  the  way  of  the  Great  Salt  Lake 
county,  into  New  Oregon,  and  the  Navajos  and 
dread  Apaches  of  the  Mexican  border,  belong 
to  this  widely  distributed  family,  and  speak  the 
common  stock  language  spoken  by  their  north- 
ern brothers  along  the  Tanana  and  Yukon. 
Throughout  their  wide  southern  migration 
they  have  everywhere  preserved  and  are  char- 
acterized by  a  wild  and  roving  disposition,  and 
of  all  the  native  tribes  of  North  America  they 
more  nearly  than  any  other  are  fitly  described 
as  "uncivilized  native  tribes."  Roche  v.  Wash- 
ington, 19  Ind.  53,  56,  81  Am.  Dec.  376.  The 
Tinneh  tribes  of  Alaska  were  uncivilized  native 
tribes  at  the  date  of  the  treaty  with  Russia,  and 
the  evidence  in  this  case  shows  that  the  band 
for  which  this  suit  is  brought  still  occupies 
that  plane  of  culture. 

In  addition  to  the  Athapascan  stock  occupying 
the  interior  of  Alaska,  the  native  population  of  the 
territory  may  be  classified  as  the  Eskimos,  the 
Aleuts,  and  the  Thlinkets.  In  southeastern  Alaska 
also  are  found  the  Haidas  and  Tsimpsean  Indians. 
The  latter  came  to  Alaska  a  half  century  ago  with 
Father  Duncan,  an  English  missionary,  and  founded 
Metlakatla  on  Annette  Island  near  Ketchikan.  This 
island  was  subsequently  made  an  Indian  reserva- 
tion, the  only  one  in  Alaska  and  more  than  500 
natives  live  there  today.  With  them,  however,  we 
are  not  particularly  concerned  as  they  are  perhaps 
the  farthest  advanced  of  any  of  the  native  tribes 
and  no  longer  follow  the  native  custom  of  marriage 
and  divorce.  The  Eskimos  found  along  the  shores 
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of  the  Arctic  Ocean  and  on  the  islands  of  Bering 
Sea  and  the  Aleutian  chain,  numbering  nearly 
20,000,  constitute  the  bulk  of  the  native  population. 
Of  these  natives,  those,  who  like  their  Athapascan 
neighbors  of  the  interior,  still  live  under  the  primi- 
tive conditions  in  regions  remote  and  difficult  of 
access,  influenced  by  superstition  and  following  the 
crude  customs  inherited  from  their  ancestors, 
should  undoubtedly  be  classed  as  among  the  "un- 
civilized tribes"  referred  to  in  the  Treaty  of  1867. 
As  to  the  marriage  customs  prevailing  among 
these  primitive  people,  considerable  information 
has  been  furnished  by  the  librarian  and  curator  of 
the  Territorial  Library  and  Museum,  consisting  of 
excerpts  and  quotations  from  various  writers  who 
have  investigated  the  subject,  notably  Father  Ivan 
Veniaminov,  who,  in  1840,  became  the  first  Greek 
Bishop  of  Alaska,  and  is  regarded  as  one  of  the 
most  careful  and  authentic  recorders  of  the  cus- 
toms of  the  Alaskan  natives.  I  also  have  before  me 
a  memorandum  prepared  by  Mr.  Charles  W. 
Hawkesworth,  Acting  Chief  of  the  Alaskan  Di- 
vision, Juneau,  Alaska,  dated  July  27,  1932,  dis- 
cussing the  customs  of  these  natives  past  and 
present.  Therefrom  it  is  disclosed  that  the  mar- 
riage customs  of  these  people,  though  varying 
somewhat  in  minor  details  among  the  different 
tribes,  do  not  differ  materially  from  the  cus- 
toms of  the  American  Indians;  that  these  customs 
have  long  been  established  and  are  in  vogue  today 
among  the  uncivilized  tribes,  save  where,  under 
the  guiding  hands  of  the  Missionaries,  the  natives 
have  been  converted  to  the  Christian  faith  and  their 
marriages  legalized  in  accordance  with  the  Terri- 
torial laws.  Having  already  determined  that  these 
people  occupy  the  same  general  relation  to  the  Fed- 
eral Government  as  the  American  Indians  and  are 
to  be  judged  by  the  same  general  laws  and  rules, 
it  follows  in  the  absence  of  some  provisions  to  the 
contrary,  that  the  marriages  among  them  by  native 
custom  should  be  accorded  the  same  legal  recogni- 
tion and  sanctity  which  the  courts  of  this  country 
have  uniformly  extended  to  similar  relations  among 
the  American  Indians.  True  the  Alaskan  natives, 
with  the  sole  exception  of  the  Metlakatlas,  do  not 
reside  upon  reservations,  but  in  this  respect  they 
are  no  different  from  the  American  tribes  in  earlier 
times.  Congress  has  declared  that  they  shall  not 
be  disturbed  in  the  possession  of  lands  in  their  use 
and  occupancy  and  claimed  by  them  (Sec.  8,  act  of 
May  17,  1884,  23  S.  26)  ;  and  whether  further  pro- 
tection shall  be  extended  to  them  by  the  setting 
aside  of  specified  reservations  for  their  use  is  a 
matter  of  policy  as  yet  undetermined.  Nor  is  the 
fact  that  no  treaties  have  been  made  with  them  by 
the  Federal  Government  of  any  significance.  As 
was  said  in  Nagle  v.  United  States   (191  Fed.  141)  : 


It  should  be  borne  in  mind,  however,  that  it 
has  long  since  been  declared  to  be  the  policy  of 
Congress  not  to  treat  further  with  the  Indians 
as  tribes.  Act  of  March  3,  1871,  16  Stat.  544, 
566.  Ever  since  the  passage  of  that  act,  Congress 
has  governed  the  Indians  by  law,  and  not  by 
treaty,  and  the  policy  affords  cogent  reason  why 
general  laws  should  apply  to  individual  In- 
dians in  Alaska  as  well  as  elsewhere. 

The  organic  act  of  August  24,  1912  (37  Stat. 
512),  with  limitations  not  here  material,  estab- 
lished and  vested  in  the  legislature  of  the  Territory 
of  Alaska  legislative  authority,  pursuant  to  which 
the  laws  hereinbefore  referred  to,  regulating  mar- 
riage among  the  inhabitants  of  the  Territory,  were 
enacted.  Similar  laws,  however,  were  in  force  in 
the  American  commonwealths,  notwithstanding 
which,  as  we  have  seen,  the  courts,  both  State  and 
Federal,  have  recognized  the  validity  of  marriages 
among  the  Indians  by  tribal  custom.  There  would 
seem  to  be  no  good  reason  why,  in  the  absence  of 
any  Federal  law  upon  the  subject,  an  exception 
should  be  made  in  the  case  of  the  Alaska  natives  by 
holding  them  to  a  stricter  rule  than  that  which  pre- 
vails as  to  the  American  Indians.  The  organic  act 
contains  no  provision  invalidating  the  native  cus- 
toms, nor  is  such  a  provision  found  in  any  other 
Federal  legislation  of  which  I  am  aware.  In  the 
absence  of  a  definite  expression  upon  the  subject 
by  Congress,  in  whom  the  paramount  authority 
over  these  people  undoubtedly  rests,  the  correct 
rule  to  apply,  in  my  opinion,  is  that  laid  by  the 
Supreme  Court  of  the  United  States  in  United 
States  v.  Quiver,  supra,  holding  that  the  relations 
of  the  Indians  among  themselves  in  matters  of  this 
kind  are  to  be  controlled  by  the  customs  of  the 
tribe,  save  where  Congress  expressly  or  clearly 
directs  otherwise. 

In  general,  therefore,  it  is  my  opinion  that  mar- 
riage among  those  natives  constituting  the  un- 
civilized tribes,  if  entered  into  in  accordance  with 
their  long-established  customs,  should  be  recog- 
nized as  valid  until  Congress  directs  otherwise,  ir- 
respective of  the  Territorial  laws  which  I  hold,  for 
reasons  stated  above,  do  not  apply  to  such  cases. 
In  reaching  this  conclusion,  no  attempt  is  made, 
of  course,  to  lay  down  specific  rules  governing  all 
cases,  as  the  validity  of  a  marriage  in  any  given 
case  must,  in  the  nature  of  things,  be  determined 
according  to  the  facts  and  circumstances  peculiar 
to  that  case. 

E.  C.  Finney, 

Solicitor. 

Approved:  September  3,   1932. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 
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Sale  of  Timber— Georgetown 
Reservation,  Wash. 


54  I.D.  71 
M-24173 


September  23,  1932. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  the  disposi- 
tion to  be  made  of  moneys  derived  from  the  sale  of 
timber  on  the  Georgetown  or  Shoalwater  reserva- 
tion in  Washington,  aggregating  $15,150,  now 
carried  on  Special  Deposit  in  the  accounts  of  the 
Superintendent  in  charge  of  the  reservation. 

The  Shoalwater  or  Georgetown  reservation  in 
Washington  consists  of  334.75  acres  of  land  set 
apart  for  "Indian  purposes"  by  Executive  Order  of 
September  22,  1866.  The  Indians  for  whose  benefit 
the  reservation  was  created  embraced  at  that  time 
some  30  or  40  families  who  made  their  living  by 
fishing,  and  the  purpose  in  creating  the  reservation 
was  to  enable  them  to  establish  their  homes  there 
free  from  interference  from  the  Whites.  Certifi- 
cates assigning  parcels  or  lots  to  individual  Indians 
appear  to  have  been  issued  by  Indian  Agent  Oliver 
Wood  in  1881,  which  certificates  or  assignments 
were  subsequently  approved  by  the  Indian  Office 
with  the  understanding  that  the  reservation  lands 
belonged  to  the  tribe  in  common  and  that  no  title 
passed  to  the  persons  named  in  the  certificates.  In 
1910  Special  Allotting  Agent  Finch  B.  Archer 
recommended  that  the  reservation  be  restored  to 
the  public  domain,  with  the  exception  of  a  small 
tract  used  for  cemetery  purposes,  saying: 

I  visited  the  reservation  on  September  23 
and  found  four  Indian  families  members  of 
the  Georgetown  band,  residing  thereon.  Be- 
sides their  houses,  there  are  several  other  build- 
ings on  the  reservation,  in  a  habitable  condi- 
tion, and  unoccupied  at  the  time  of  my  visit, 
but  which,  I  am  informed,  are  occupied  by 
other  Georgetown  Indians,  during  the  Fall 
and  Winter  months. 

The  Georgetown  Indians  number  about 
150  persons.  The  actual  residence  of  most  of 
these  is  at  Bay  Center,  across  Willapa  Bay, 
Washington,  and  nine  miles  south  of  the 
Georgetown  reservation.  These  Indians  live 
among  the  white  people  of  the  village;  the 
children  of  both  races  attend  the  same  school. 
Most  of  the  Indians  have  purchased  lots  in 
the  Bay  Center  cemetery,  where  they  bury 
their  dead.  These  Indians  earn  a  good  liveli- 


hood by  salmon  fishing  and  oyster  culture. 
Nearly  all  speak  English,  pay  taxes,  and  have 
for  years  exercised  the  right  of  suffrage.  They 
have  all,  and  at  their  own  request,  been  given 
allotments  of  lands  on  the  Quinaielt  reserva- 
tion. 

The  above  statement— regarding  allotments— is 
also  true  of  all  those  Indians,  and  of  their  living 
heirs,  who  may  have  had  any  legal  interest  in  the 
tentative  assignments  of  lands  on  the  Georgetown 
reservation,  as  made  to  them  in  1881  by  Indian 
Agent  Oliver  Wood.  This  being  the  case,  they  are 
not  entitled  to  additional  allotments  elsewhere. 

By  letter  dated  October  10,  1910,  the  Indian 
Office  declined  to  follow  the  recommendation  of 
the  Allotting  Agent  that  the  reservation  be  re- 
stored to  the  public  domain,  saying: 

As  this  reservation  is  so  small  in  area  and 
the  benefit  given  to  prospective  homesteaders 
by  restoring  it  to  the  public  domain  so  slight, 
it  would  appear  advisable  to  allow  it  to  con- 
tinue as  it  now  stands.  This  is  especially  true, 
as  your  report  indicates  that  some  of  the  In- 
dians living  on  the  reserve  lands  have  houses 
there  and  even  though  these  Indians  have  been 
allotted  on  the  Quinaielt  reservation,  their 
interests  in  and  right  to  their  homes  on  the 
Georgetown  or  Shoalwater  Bay  reserve  should 
be  protected.  This  can  best  be  done  by  allow- 
ing the  reservation  to  continue  until  some 
other  arrangement  is  made  for  the  disposal  of 
the  lands  therein  or  at  least  the  protection  of 
the  homes  of  the  Indians  located  thereon. 

Matters  rested  thus  until  1920  when  the  Com- 
missioner of  the  General  Land  Office,  by  letter 
dated  March  1  of  that  year,  pointed  out  that  the 
reservation  had  not  in  recent  years  and  probably 
never  had  been  occupied  by  the  Indians  and  sug- 
gested that  steps  be  taken  looking  to  the  opening  of 
the  reservation  to  entry.  The  matter  was  investi- 
gated and  the  superintendent  in  charge  of  the  res- 
ervation, by  letter  dated  April  23,  1920,  advised 
the  Commissioner  of  Indian  Affairs  that  several 
Indian  families,  all  of  whom  had  been  allotted  on 
the  Quinaielt  reservation,  were  and  had  been  re- 
siding on  the  Georgetown  or  Shoalwater  reserva- 
tion for  a  number  of  years.  Because  of  the  presence 
of  these  Indian  families,  the  Indian  Office  again 
declined  to  vacate  the  reservation. 

In  August,  1926,  the  superintendent  advised  the 
Commissioner  of  Indian  Affairs  that  there  were 
three  families  living  upon  the  reservation,  all  of  the 
members  of  which  had  received  allotments  on  the 
Quinaielt  reservation,  with  the  exception  of  four 
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children,  to  whom  he  recommended  that  the  reser- 
vation lands  be  allotted.  Three  of  the  children  were 
the  issue  of  a  union  between  Mrs.  Fannie  Charley 
McCrory,  an  Indian  woman  residing  on  the  George- 
town reservation  but  allotted  at  Quinaielt,  and  a 
white  man,  and  for  that  reason  the  children  were 
regarded  by  the  superintendent  as  not  entitled  to 
allotments  at  Quinaielt.  The  matter  was  accord- 
ingly presented  to  President  Coolidge  and  on  April 
6,  1927,  he  granted  permission  to  allot  the  lands  to 
the  four  children  mentioned  and  to  any  other  In- 
dians entitled  to  allotments  on  the  reservation  in 
accordance  with  the  General  allotment  act  of  Feb- 
ruary 8,  1887  (24  Stat.  388) ,  reserving,  however, 
a  suitable  area  for  cemetery  purposes  to  be  used 
by  the  Indians  in  common.  No  allotments  under 
this  Executive  authority  have  yet  been  made,  and 
presumably  will  not  be  made  in  view  of  further 
developments  set  forth  in  the  superintendent's 
letter  of  January  5,  1932,  as  follows: 

The  Shoalwater  Bay  reservation  is  a  compar- 
atively small  one,  consisting  of  334.75  acres, 
and  if  actual  allotments  comparable  in  size 
to  allotments  on  most  reservations  were  made 
it  would  not  provide  allotments  for  but  a  few 
of  the  Indians.  However,  a  number  of  Indians 
have  resided  on  this  reservation  for  a  long 
time;  these  Indians  now  reside  there  and  ex- 
pect to  make  their  permanent  homes  there. 
Many  of  them  are  already  allotted  on  the 
Quinaielt  reservation  and  would  not  be  en- 
titled to  an  allotment  on  the  Shoalwater  reser- 
vation. 

These  Indians  make  their  living  through 
fishing  and  crabbing  in  that  immediate  vicinity 
and  it  is  highly  advisable  that  they  continue  to 
reside  in  that  locality.  There  has,  for  some 
time,  been  much  bickering  among  these  In- 
dians as  to  building  sites  for  home  purposes  on 
this  reservation.  Part  of  the  reservation  con- 
sists of  a  flat  area,  lying  just  above  tide  water, 
which  would  make  an  ideal  location  for  build- 
ing homes,  and  it  is  believed  highly  desirable 
that  at  least  a  portion  of  the  Shoalwater  res- 
ervation be  set  aside  as  a  village,  and  building 
lots  (not  allotments)  be  assigned  to  such  per- 
sons as  are  entitled  hereto  and  desire  to  make 
their  homes  there. 

A  number  of  fairly  substantial  homes  have 
already  been  built  in  this  particular  locality; 
these  persons  desire  to  further  improve  their 
places  and  in  order  that  this  desire  may  be  en- 
couraged and  made  possible  it  is  believed  de- 
sirable that  the  village  be  set  aside,  surveyed, 
and  lots  definitely  assigned  to  these  persons. 
Eight  Indian  families  now  reside  in   this  im- 


mediate locality.  A  number  of  these  persons 
have  funds  at  this  office  and  I  would  like  to  see 
these  Indians  construct  good,  substantial 
homes  before  their  money  is  exhausted  and 
accordingly  urge  that  this  office  be  authorized 
to  set  aside  and  make  a  survey  of  a  village 
site  on  this  reservation,  to  be  used  for  home 
purposes. 

The  recommendation  of  the  superintendent 
that  a  village  site  be  established  for  the  In- 
dians now  residing  upon  the  reservation  and 
that  building  lots  be  assigned  to  them  has  not 
yet  been  acted  upon.  Whatever  may  be  the 
ultimate  decision  upon  that  question,  however, 
it  is  plain  from  the  facts  at  hand  that  there  are 
now  no  Indians  who  can  be  recognized  as 
lawfully  entitled  to  the  moneys  heretofore  de- 
rived from  sales  of  time  on  these  lands.  The 
Indians  for  whom  the  reservation  was  orig- 
inally set  aside  virtually  abandoned  the  res- 
ervation and  all  of  them  appear  to  have  elected 
to  take  allotments  on  the  Quinaielt  reserva- 
tion. 

Regarding  their  right  to  allotment  on  the  Qui- 
naielt reservation,  it  may  be  said  that  the  reserva- 
tion was  enlarged  by  Executive  Order  of  Novem- 
ber 4,  1873,  issued  pursuant  to  the  provisions  of 
the  Treaty  of  July  1,  1855,  and  January  25,  1856 
(12  Stat.  971),  with  the  Quinaielt  and  Quileute 
Indians.  This  Executive  Order  set  aside  a  large 
tract  of  land  for  the  use  of  the  Quinaielt,  Quileute, 
Hoh,  Quit,  "and  other  tribes  of  fish-eating  Indians 
on  the  Pacific  Coast,"  and  by  the  act  of  March  4, 
1911  (36  Stat.  1345),  the  Secretary  of  the  Interior 
was  authorized  and  directed  to  make  allotments  on 
that  reservation  to  the  members  of  the  "Hoh, 
Quileute,  Ozette,  or  other  Tribes  of  Indians  in 
Washington  who  are  affiliated  with  the  Quinaielt 
and  Quileute  Tribes  in  the  Treaty  of  July  1,  1856 
and  January  25,  1856,  and  who  may  elect  to  take 
allotments  on  the  Quinaielt  reservation  rather 
than  on  the  reservations  set  aside  for  these  Tribes". 
Regarding  these  other  reservations,  the  Supreme 
Court  in  Halbert  v.  United  States  (283  U.  S.  753)  , 
said: 

The  reference  to  "other  reservations"  may 
be  sufficiently  explained  by  stating  that  some 
small  reservations  "executive  orders  relating  to 
Indian  reservations,  1912,  pp.  172-175,  195, 
200,  205,  206-Shoalwater)  had  been  set  aside 
therefore  for  particular  villages  of  the  Hoh, 
Quileute,  Ozette,  Quit,  Chehalis  and  other 
fish  eating  tribes,  but  that  these  reservations 
were  in  no  instance  large  enough  to  provide 
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allotments  to  more  than  a  small  fraction  of  the 
Indians  therein. 

The  court  further  said: 

When  the  bill  which  became  the  Act  of 
March  4,  1911,  was  introduced  in  Congress  it 
contained  a  direction  that  allotment  be  made 
to  "all  members  of  the  Hoh,  Quileute  and 
Ozette  tribes  of  Indians  in  Washington  who 
may  elect"  etc.,  and  said  nothing  about  other 
tribes;  but  in  the  course  of  its  passage  this  pro- 
vision was  amended  so  as  to  read:  "to  all  mem- 
bers of  the  Hoh,  Quileute,  Ozette  or  other 
tribes  of  Indians  in  Washington  who  are  affil- 
iated with  the  Quinaielt  and  Quileute  tribes 
in  the  treaty  (before  named)  and  who  may 
elect",  etc.  This  shows  that  Congress  intended 
to  include  tribes  not  included  in  the  original 
provision;  and  it  shows  further  that  they  were 
to  be  tribes  having,  like  the  Hoh  and  Ozette 
tribes,  some  affiliation  with  the  Quinaielt  and 
Quileute  "in  the  treaty".  Probably  "in"  was 
used  in  the  sense  of  "under"  or  "through". 
Strictly  speaking  there  was  no  affiliation  in  the 
treaty.  But  the  treaty  did  contain  a  pro- 
vision under  which  affiliation  might  be 
brought  about.  It  authorized  the  President  to 
consolidate  the  Quinaielt  and  Quileute  tribes 
with  other  friendly  tribes.  Under  this  provision 
he  made  the  order  establishing  the  enlarged 
reservation  for  the  use,  not  only  of  the  Quin- 
aielt and  Quileute  tribes,  but  also  of  the  Hoh, 
Quit  and  other  coastal  tribes  of  fish-eating  In- 
dians "in  that  locality",  eveidently  meaning  in 
that  section  of  the  Territory  of  Washington. 

That  was  a  step  towards  consolidation.  Other 
steps  followed,  one  being  that  in  1905  the  Indians 
.Bureau  began  making  allotments  to  members  of  all 
these  tribes.  This  work  was  carried  on  under  the 
treaty,  the  executive  order  and  the  general  allot- 
ment law,  and  it  had  progressed  prior  to  the  act 
of  1911  to  the  point  where  over  750  allotments 
had  been  completed,  more  than  half  of  which  were 
to  members  of  the  various  fish-eating  tribes  in  that 
section  other  than  the  Quinaielt  and  Quillehute. 
It  therefore  was  altogether  appropriate  at  that  time 
to  speak  of  these  other  tribes  as  affiliated  with  the 
Quinaielt  and  Quillehute  under  the  treaty. 

The  court  accordingly  held  that  the  Chehalis, 
Chinook  and  Cowlitz  tribes  were  among  those 
whose  members  are  entitled  to  take  allotments 
within  the  Quinaielt  reservation.  The  court  in  its 
discussion  having  specifically  mentioned  the  Shoal- 
water  reservation  as  one  of  these  reservations,  the 
Indians  of  which  might  elect  to  take  allotments  at 


Quinaielt  under  the  act  of  1911,  it  follows  that 
those  Indians  also  must  be  regarded  as  affiliated 
with  the  Quinaielt  and  Quillehute  under  the 
Treaty  of  1855  and  1856  and  therefore  entitled  to 
allotments  at  Quinaielt. 

As  stated  above,  the  Georgetown  or  Shoalwater 
Indians  in  fact  elected  to  and  did  take  allotments 
at  Quinaielt  and,  in  the  absence  of  some  provision 
to  the  contrary,  their  action  in  so  doing  obviously 
precludes  them  from  receiving  or  claiming  any 
benefits  on  the  Georgetown  or  Shoalwater  reserva- 
tion under  the  well-settled  rule  that  no  Indian  is 
entitled  to  dual  privileges  or  double  benefits  either 
as  a  member  of  two  different  tribes  or  otherwise. 
(See  Mandler  v.  United  States,  52  Fed.  (2d)  713; 
Josephine  Valley  et  al.,  19  L.  D.  329;  Hagstrom  v. 
Martell,  39  L.  D.  508;  Niels  Esperson,  21  L.  D.  271) . 
This  rule  applies  with  equal  force  to  those  indi- 
vidual Indians  now  residing  there  who  have  also 
been  allotted  at  Quinaielt.  The  unallotted  chil- 
dren born  to  them  there  take  the  status  of  their 
parents  are  entitled  to  allotments  and  should  be 
allotted  at  Quinaielt,  personal  residence  on  that 
reservation  not  being  essential  to  the  rights  of  these 
Indians  to  allotments  at  that  place;  (Halbert  v. 
United  States,  supra)  .  This  includes  the  children 
of  Mrs.  Fannie  Charley  McCrory,  who,  though 
born  of  a  union  between  Mrs.  McCrory  and  a 
white  man,  nevertheless  take  the  status  of  the 
mother  and  not  that  of  the  father  for  the  reason 
that  it  appears  from  the  Superintendent's  letter  of 
January  16,  1928,  that  the  mother  retained  her 
tribal  status  and  that  she  and  the  children  are 
now  and  have  continuously  resided  on  the  George- 
town or  Shoalwater  reservation.  The  rule  applica- 
ble to  them,  as  stated  in  the  Halbert  case,  is  that 
"if  the  wife  retains  her  tribal  membership  and  the 
children  are  born  in  the  tribal  environment  and 
there  reared  by  her,  with  the  husband  failing  to 
discharge  his  duties  to  them,  they  take  the  status 
of  the  mother." 

The  executive  order  of  April  6,  1927,  authoriz- 
ing the  allotment  of  the  lands  on  the  Georgetown 
or  Shoalwater  reservation,  which,  as  we  have  seen, 
was  obtained  primarily  for  the  benefit  of  the  Mc- 
Crory children,  thus  appears  to  have  been  obtained 
under  a  misconception  of  the  rights  of  these  chil- 
dren to  allotments  at  Quinaielt.  This  suggests  the 
advisability  of  administrative  action,  looking  to 
cancellation  of  the  Executive  Order,  particularly  in 
view  of  the  plans  now  proposed  by  the  superin- 
tendent to  set  aside  at  least  part  of  the  reservation 
as  a  village  site  for  the  Indians  now  residing  there. 
Regarding  this  latter  proposal,  section  10  of  the 
Act  of  June  25,  1910  (36  Stat.  855) ,  authorizes  the 
Secretary  of  the  Interior,  whenever  in  his  opinion 
it  shall  be  conducive  to  the  best  welfare  and  inter- 
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est  of  Indians  living  within  any  Indian  village  on 
any  of  the  Indian  reservations  in  the  State  of  Wash- 
ington, to  issue  a  patent  to  each  of  said  Indians 
for  the  village  or  town  lot  occupied  by  him,  which 
patent  shaH  contain  restrictions  against  the  aliena- 
tion of  the  lots  described  therein  to  persons  other 
than  members  of  the  tribe,  etc.  This  provision, 
however,  obviously  has  in  mind  the  protection  of 
the  rights  of  occupants  of  lots  in  then  existing  and 
established  villages,  and  appears  to  confer  no  au- 
thority for  the  establishment  of  new  villages  on  the 
reservation  lands  and  the  patenting  of  lots  to  In- 
dians who  may  settle  there.  Legislative  authority 
to  do  this  at  Georgetown  or  Shoalwater  thus  ap- 
pears to  be  necessary,  particularly  as  the  Indians 
now  residing  or  desiring  to  settle  there,  who  have 
been  allotted  elsewhere,  can  not  be  regarded  as  en- 
titled to  benefits  at  Georgetown  or  Shoalwater 
under  the  rule  hereinbefore  referred  to. 

The  moneys  now  on  hand  accrued  under  a  con- 
tract approved  by  the  Department  March  13,  1925, 
providing  for  the  sale  to  B.  F.  and  E.  J.  Armstrong 
of  the  timber  on  certain  lands  within  the  George- 
town or  Shoalwater  reservation  for  $15,150.  After 
paying  $6,498.44  of  the  purchase  price,  the  pur- 
chasers became  insolvent  and  the  contract  was 
canceled  by  the  Department  January  5,  1928.  On 
the  same  date,  a  new  timber  sale  contract  was  ap- 
proved in  favor  of  the  surety  on  the  canceled  con- 
tract in  consideration  of  the  payment  of  $8,651.56, 
the  balance  due  from  the  Armstrongs  under  the 
original  contract.  Section  7  of  the  act  of  June  25, 
1910  (36  Stat.  855-857)  authorizes  the  sale  of  tim- 
ber on  unallotted  Indian  reservation  lands  and 
provides  that  the  proceeds  from  such  sales  shall  be 
used  for  the  benefit  of  the  Indians  of  the  reserva- 
tion in  such  manner  as  the  Secretary  of  the  Interior 
may  direct.  Section  27  of  the  act  of  May  18,  1916 
(39  Stat.  123,  159) ,  however,  prohibits  the  expendi- 
ture of  Indian  tribal  funds  without  specific  appro- 
priation by  Congress  with  certain  stated  exceptions. 
Section  1  of  the  act  of  March  3,  1883  (22  Stat. 
590),  as  amended  by  acts  of  May  17,  1926  (44 
Stat.  560)  and  June  13,  1930  (46  Stat.  584),  re- 
quires that  tribal  funds  arising  from  Indian  reser- 
vations be  deposited  in  the  Treasury  of  the  United 
States  and  that  on  and  after  July  1,  1930,  such 
funds  be  carried  on  the  books  of  the  Treasury  De- 
partment in  separate  accounts  for  the  respective 
tribes.  Ordinarily,  the  moneys  here  involved  which 
accrued  from  the  sale  of  timber  on  unallotted  In- 
dian reservation  lands  would  be  disposed  of  as  pro- 
vided in  the  foregoing  acts.  As  above  shown,  how- 
ever, the  Georgetown  or  Shoalwater  reservation 
was  virtually  abandoned  by  the  Indians  for  whom 
it  was  originally  created  and  there  are  now  no 
Indians,   tribal  or  individual,  shown   to  have  any 


lawful  right  or  claims  to  these  moneys.  Under  such 
circumstances,  as  the  fee  title  to  the  reservation 
lands  rests  in  the  United  States,  the  moneys  in 
question  should,  in  my  opinion,  be  covered  into 
the  Treasury  of  the  United  States  as  miscellaneous 
receipts;     (See   3617    and   3618,   Revised   Statutes)  . 

E.  C.  Finney, 

Solicitor. 

Approved:   September  23,   1932. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

There  has  been  submitted  to  me  for  opinion  the 
construction  that  should  be  placed  upon  the  act  of 
July  1,  1932  (47  Stat.  564).  The  act  is  brief,  and 
is  quoted  in  full  for  ready  reference: 

AN  ACT  To  authorize  the  Secretary  of  the 
Interior  to  adjust  reimbursable  debts  of  In- 
dians and  tribes  of  Indians. 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  That  the  Secretary 
of  the  Interior  is  hereby  authorized  and  di- 
rected to  adjust  or  eliminate  reimbursable 
charges  of  the  Government  of  the  United 
States  existing  as  debts  against  individual  In- 
dians or  tribes  of  Indians  in  such  a  way  as  shall 
be  equitable  and  just  in  consideration  of  all 
the  circumstances  under  which  such  charges 
were  made:  Provided,  That  the  collection  of 
all  construction  costs  against  any  Indian  owned 
lands  within  any  Government  irrigation  proj- 
ect is  hereby  deferred,  and  no  assessments  shall 
be  made  on  behalf  of  such  charges  against 
such  lands  until  the  Indian  title  thereto  shall 
have  been  extinguished,  and  any  construction 
assessments  heretofore  levied  against  such 
lands  in  accordance  with  the  provisions  of  the 
Act  of  February  14,  1920  (41  Stat.  L.  409)  ,  and 
uncollected,  are  hereby  canceled:  Provided 
further,  That  a  report  shall  be  made  to  Con- 
gress annually,  on  the  first  Monday  in  Decem- 
ber, showing  adjustments  so  made  during  the 
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preceding  fiscal  year:  Provided  further,  That 
any  proceedings  hereunder  shall  not  be  effec- 
tive until  approved  by  Congress  unless  Con- 
gress shall  have  failed  to  act  favorably  or  un- 
favorably thereon  by  concurrent  resolution 
within  sixty  legislative  days  after  the  filing  of 
said  report,  in  which  case  they  shall  become 
effective  at  the  termination  of  the  said  sixty 
legislative  days. 

As  an  incident  to  the  construction  of  the  act, 
the  question  arises  whether  the  construction 
charges  on  certain  Indian  lands,  irrigated  from 
the  irrigation  works  of  the  Yuma  Project,  Arizona- 
California,  shall  be  deferred.  This  question  also 
involves  construction  charges  on  Indian  lands  on 
the  Newlands  Project,  Nevada,  and  the  Yakima 
Project,  Washington.  The  part  of  the  act  which 
requires  consideration  to  determine  the  effect  is 
contained  in  the  words  "Government  irrigation 
project"  found  in  the  first  proviso  of  the  act 
wherein  it  is  stated: 

Provided,  That  the  collection  of  all  con- 
struction costs  against  any  Indian  owned  lands 
within  any  Government  irrigation  project  is 
hereby  deferred,  and  no  assessment  shall  be 
made  on  behalf  of  such  charges  against  such 
lands  until  the  Indian  title  thereto  shall  have 
been  extinguished. 

It  is  the  contention  of  the  Bureau  of  Reclama- 
tion that  the  act  does  not  apply  to  payments  due 
the  reclamation  fund,  but  applies  only  to  pay- 
ments due  to  the  general  funds  of  the  Treasury, 
that  is,  to  money  appropriated  in  the  Indian  ap- 
propriation acts  for  construction  of  irrigation 
works  on  Indian  irrigation  projects,  while  the 
Office  of  Indian  Affairs  contends  that  the  act  ap- 
plies to  all  construction  charges  on  Indian  land, 
while  the  land  is  in  Indian  ownership. 

It  is  important  to  have  a  definite  statement  of 
fact  before  any  attempt  is  made  to  construe  the 
statute.  Only  the  facts  connected  with  the  Yuma 
project  will  be  considered,  having  in  mind,  how- 
ever, that  the  decision  will  affect  other  projects 
similarly  situated.  The  Yuma  Project,  Arizona- 
California,  has  been  constructed  and  is  being  op- 
erated and  maintained  by  the  Bureau  of  Recla- 
mation, pursuant  to  the  act  of  June  17,  1902  (32 
Stat.  .H88) .  In  the  plan  of  the  project  the  Laguna 
dam,  constructed  across  the  Colorado  River  about 
10  miles  north  of  Yuma,  diverts  water  into  the 
main  canal  of  the  project  on  the  west  side  of  the 
river,  and  carries  water  for  the  irrigation  of  about 
6,000  acres  of  land,  formerly  a  part  of  the  Yuma 
Indian    Reservation.    Most    of    the    Yuma    Indians 


were  allotted  in  this  area  by  assigning  to  each  In- 
dian 10  acres  of  irrigable  land.  The  main  canal 
crosses  the  Colorado  River  in  a  siphon  at  Yuma 
and  then  proceeds  in  a  southerly  course  about  30 
miles  to  the  International  Boundary  between  the 
United  States  and  Mexico,  making  possible  the  de- 
livery of  water  to  about  50,000  acres  of  land  along 
the   river  bottom. 

With  the  assistance  of  the  Indian  Office,  12  In- 
dian homesteads  were  located  on  lands  south  of 
Yuma  susceptible  of  irrigation  from  the  irrigation 
works  being  constructed  by  the  Reclamation  Serv- 
ice. Trust  patents  were  issued  to  the  Indian  home- 
steaders about  the  year  1918.  These  patents  con- 
tain the  25-year  trust  clause  provided  by  the  act  of 
July  4,  1884  (23  Stat.  96)  ,  which  extended  the 
benefits  of  the  homestead  laws  to  Indians,  but  the 
patents  do  not  contain  a  lien  for  repayment  of 
reclamation  charges  pursuant  to  the  act  of  August 
9,  1912  (37  Stat.  265)  .  The  Department  authorized 
the  furnishing  of  water,  temporarily,  to  these  In- 
dian homesteads  under  a  form  of  water  rental. 
On  October  7,  1913,  April  20,  1914,  and  March  21, 
1915,  the  Superintendent  of  the  Fort  Yuma  Indian 
School  was  authorized  to  sign  water  right  applica- 
tions on  behalf  of  these  Indian  homesteaders,  which 
provided  for  permanent  water  rights.  Public  notice 
was  issued  April  6,  1917,  and  the  water  right  ap- 
plications, in  proper  form,  were  executed  and 
filed  with  the  local  project  manager.  These  appli- 
cations were  in  the  same  form  as  that  signed  by 
the  white  water  users  on  the  project. 

In  a  letter  dated  March  3,  1919,  from  the  Com- 
missioner of  the  Office  of  Indian  Affairs  to  the  Di- 
rector of  the  Reclamation  Service  he  stated: 

As  to  payment  of  the  construction  charge 
against  these  lands  it  may  be  said  that  these  are 
Yuma  Indians,  and,  as  indicated  to  you  in 
office  letter  of  July  8,  1918,  we  do  not  desire 
to  discriminate  between  members  of  the  same 
tribe.  The  Yuma  Indians  on  the  Reservation 
in  California  have  heretofore  received  ten 
acres  of  irrigable  land  pursuant  to  the  Acts  of 
April  21,  1904  (33  Stat.  224)  and  March  3, 
1911  (36  Stat.  1063).  These  acts,  of  course, 
have  no  relation  to  the  Yuma  Indian  Home- 
steads in  Arizona,  but  were  referred  to  in 
office  letter  of  July  8,  1918,  merely  for  the  pur- 
pose of  showing  that  the  Yuma  Indians  gener- 
ally have  been  accorded  ten  acres  of  irrigable 
land,  payment  for  the  irrigation  charges 
against  which  is  to  be  made  from  the  sale  of 
surplus  lands  within  their  Reservation. 

The  Yuma  homesteads  in  Arizona,  however, 
embrace  forty  acres  each  and  practically  the 
entire  area  of  each  homestead  is  irrigable.  It  is 
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not  desirable  to  leave  small  isolated  tracts  of 
irrigable  land  within  a  reclamation  project  un- 
cultivated and  without  a  water  right.  On  the 
other  hand  I  do  not  see  my  way  clear  to  have 
this  Office  assume  the  burden  of  meeting  your 
construction  charge  for  the  entire  irrigable 
area  of  each  homestead  out  of  the  appropria- 
tion available  for  irrigation  work  either  for  the 
Yuma  Indians  or  elsewhere.  This  would  raise 
the  question  of  discrimination  between  mem- 
bers of  the  same  tribe,— ten  acres  to  those  on 
the  Reservation  in  California  and  forty  acres 
to  those  few  in  Arizona  who  took  up  home- 
steads. It  was  the  intention,  however,  to  apply 
for  a  water  right  for  each  homestead,  having 
the  Indian  homesteader  himself  or  his  white 
lessee,  should  the  land  be  leased,  meet  the 
reclamation  charges  on  thirty  acres  out  of  each 
tract;  this  office,  in  behalf  of  the  Indian,  to 
meet  the  charge  for  the  water  furnished  the  re- 
maining ten  acres.  This  would  accord  these 
few  Yuma  Indians  the  same  treatment  at  the 
hands  of  the  Government  as  given  other  mem- 
bers of  the  same  tribe  who  have  received  allot- 
ments on  the  reservation  proper.  The  Office 
understood  from  the  last  pragraph  of  your 
letter  of  April  5,  1918,  that  the  course  sug- 
gested was  so  understood  by  and  was  satisfac- 
tory to  your  Bureau. 

To  straighten  out  the  matter  of  settlement 
for  these  charges,  it  is  suggested  that  your  local 
Project  Manager  submit  to  your  Office  a  state- 
ment showing  the  charges  arising  against  these 
lands,  which  statement  can  be  presented  to  this 
office  as  a  claim  in  favor  of  your  Bureau  for 
settlement  in  the  usual  manner,  in  so  far  as  it 
applies  to  the  charges  accruing  against  ten 
acres  of  each  of  these  homesteads.  Preferably, 
the  statement  should  show,  in  tabulated  form, 
the  name  of  the  homestead  entryman,  the  ten 
acres  to  be  furnished  with  water  pursuant  to 
this  arrangement,  and  the  amount  of  the  in- 
itial payment  due  thereon,  which  I  understand 
is  five  per  cent  of  the  total  construction  charge. 
Any  other  data  that  may  be  deemed  pertinent 
should  be  appended.  In  this  connection  it 
may  be  pointed  out  that  Miguel  Escalanti,  in 
addition  to  his  homestead  in  Arizona,  also  has 
an  allotment  of  ten  acres  of  irrigable  land  on 
the  Yuma  Reservation  proper,  which  is  already 
entitled  to  water.  He  should  not  be  given, 
therefore,  an  additional  ten  acres  in  Arizona 
to  be  furnished  with  water  either  at  the  ex- 
pense of  the  Government  or  at  the  expense  of 
the  Yuma  tribe.  The  water  right  for  this 
entire  forty,  therefore,  should  be  paid  for 
either    by    the    Indian    himself    or    his    white 


lessee.  This  leaves  eleven  tracts  of  ten  acres 
each,  the  cost  of  water  for  which  is  to  be  met, 
for  the  time  being,  out  of  our  appropriations. 
I  understand  that  the  construction  charge 
for  this  unit  of  the  Yuma  project  has  been 
fixed  at  $75.00  per  acre.  Multiplying  this 
by  ten  gives  $750.00  as  a  total  construction 
charge  against  the  ten  acres  of  each  home- 
stead. Again  multiplying  this  by  eleven,  the 
number  of  Indians  to  be  provided  for,  gives 
us  a  total  construction  charge  of  $8,250.00. 
Five  per  cent  of  this  amount  is  $412.50,  repre- 
senting the  initial  payment  to  be  paid  your 
Service  for  permanent  water  rights  for  ten 
acres  on  the  eleven  homesteads  listed.  The 
Act  of  August  13,  1914  (38  Stat.  686),  to 
which  you  refer,  attaches  a  penalty  of  five 
per  cent  each  year,  after  issuance  of  public 
notice,  until  a  water  right  is  applied  for.  I 
see  no  way  of  waiving  this  penalty,  as  it  is 
fixed  by  statute  and,  of  course,  it  must  be 
added  to  the  amount  due  your  Service.  I  as- 
sume, however,  that  your  claim,  when  pre- 
sented, will  cover  all  charges  then  due,  and  it 
may  be  advisable  to  separate  thereon  the  con- 
struction charge  from  any  operation  and  main- 
tenance charges  that  may  be  due,  as  these  items 
may  be  payable  from  a  different  appropria- 
tion. 

Since  the  date  of  making  water  right  applica- 
tions for  the  Indian  homesteads,  the  Indian  Office 
has  secured  authority  to  pay  into  the  reclamation 
fund  the  construction  charges  as  they  fell  due  un- 
der the  applications.  Under  the  departmental  regu- 
lations, in  order  to  secure  water  for  the  irrigable 
Indian  homesteads,  it  was  necessary  to  make  the 
contracts  represented  by  the  water  right  applica- 
tions. It  was  also  necessary  for  the  Indians,  acting 
through  the  Indian  agent,  to  make  stock  subscrip- 
tions to  the  Yuma  Valley  Water  Users  Association, 
a  private  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Arizona.  Subsequent  to  the 
issuance  of  the  public  notice  in  1916,  the  water 
users  association  made  a  contract  to  repay  to  the 
United  States  all  of  the  construction  charges  on 
the  lands  irrigated  in  Arizona,  including  the  In- 
dian homestead  lands.  The  question  presented  by 
this  statement  of  facts,  and  the  act  of  July  1,  1932, 
supra,  is,  whether  the  act  defers  the  construction 
charges  on  the  Indian  homesteads. 

In  the  application  of  the  law,  consideration 
should  be  given  to  the  history  of  the  legislation 
for  the  irrigation  of  lands  under  the  reclamation 
act  and  acts  amendatory  thereto  and  the  irrigation 
of  lands  on  Indian  reservations.  Under  the  act  of 
June  17,  1902,  supra,  a  new  policy  was  adopted  by 
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Congress  in  connection  with  the  public  lands.  This 
act  authorized  the  Secretary  of  the  Interior  to  use 
the  funds  arising  from  the  sale  of  public  lands, 
which  were  to  be  impounded  in  the  Treasury  as  the 
reclamation  fund,  for  the  construction  of  irrigation 
works  to  irrigate  public  lands  and  incidentally 
adjacent  or  interspersed  private  lands.  In  order  to 
carry  out  the  act,  a  bureau  was  established  in  the 
Department,  and  with  the  funds  accumulated  and 
other  funds  provided  by  acts  of  Congress  there  was 
constructed  in  the  17  western  States  about  30  irri- 
gation projects,  involving  an  expenditure  of  over 
$200,000,000  and  nearly  2,000,000  acres  of  land  has 
been  placed  under  irrigation  and  cultivation.  This 
legislation,  which  now  comprises  a  volume,  was 
enacted  and  built  up  separate  and  distinct  from  the 
legislation  affecting  Indian  irrigation  projects.  It 
was  a  Government  development,  and  the  projects 
could  be  called  Government  irrigation  projects. 
The  legislation,  regarding  the  irrigation  of  Indian 
lands  and  interspersed  lands  owned  by  white  men 
on  Indian  reservations,  has  taken  the  form,  during 
the  last  30  years,  of  special  legislation.  Each  Indian 
irrigation  project  has  been  constructed  pursuant  to 
a  special  act  of  Congress  and  to  appropriations 
made  annually  thereafter  from  the  general  funds 
of  the  Treasury,  and  when  payments  have  been 
made  of  the  construction  charge,  the  money  has 
been  returned  to  the  general  funds  of  the  Treas- 
ury. It  will  be  observed,  therefore,  that  the  reclama- 
tion fund  is  in  reality  a  trust  fund,  and  the  money 
expended  from  such  trust  fund  is  returned  by 
the  owners  of  the  lands  benefited,  to  be  again  ex- 
pended for  additional  irrigation  development  of 
the  reclamation  projects,  thus  constituting  a  re- 
volving fund  which  should  not  be  depleted. 

The  money  appropriated  by  Congress  for  the 
construction  of  Indian  irrigation  projects  is  to  be 
repaid  by  the  owners  of  the  lands  benefited,  and 
the  principal  acts  of  Congress  authorizing  such 
appropriations  or  making  appropriations,  have 
provided  that  the  Secretary  of  the  Interior  shall 
fix  the  terms  of  repayment  of  construction  charges 
on  the  Indian-owned  lands.  The  legislation  shows 
a  tendency  of  Congress  to  be  more  liberal  toward 
the  Indian  in  his  return  of  money  to  the  Treasury 
than  is  accorded  to  the  white  man  on  the  Federal 
reclamation  projects  under  the  control  of  the 
Bureau   of   Reclamation. 

In  endeavoring  to  determine  the  construction  to 
be  placed  upon  the  words  "Government  irrigation 
project"  certain  questions  arise  which  aid  in  de- 
termining the  intent  of  Congress:  Did  Congress 
intend  to  defer  construction  charges  due  from  In- 
dians in  possession  of  irrigable  land  on  a  Govern- 
ment reclamation  project  constructed  by  the  Bureau 
of  Reclamation  with  money  obtained  from  the  rec- 


lamation fund?  If  such  purpose  is  carried  out  it 
woidd  mean  that  Congress  amended  the  reclama- 
tion act  and  thereby  intended  to  deplete  the  recla- 
mation fund.  Is  it  not  more  reasonable  to  presume 
that  Congress  referred  to  a  Government  irrigation 
project,  constructed,  pursuant  to  acts  of  Congress 
making  appropriations  for  the  Indian  Service,  for 
the  primary  benefit  of  an  Indian  tribe,  or  Indians 
on  a  reservation? 

If  it  had  been  presumed  that  the  legislation  af- 
fected Government  reclamation  projects,  construct- 
ed by  the  Bureau  of  Reclamation,  the  legislation 
would  have  been  referred  to  that  Bureau  for  re- 
port, or  it  would  have  been  asked  to  appear  before 
one  of  the  congressional  committees  when  the 
legislation  was  under  consideration.  No  one  ap- 
peared before  the  committees  except  employees  of 
the  Office  of  Indian  Affairs,  and  the  hearings 
clearly  indicate  that  the  bills  proposed  were  to 
benefit  Indians  on  Government  Indian  irrigation 
projects.  As  to  the  construction  charges  on  the  30 
acres  of  excess  land  in  each  homestead  it  is  be- 
lieved that  these  homesteads  are  not  within  the 
first  proviso  to  the  act  of  July  1,  1932,  supra.  The 
proviso  bears  express  reference  to  and  is  an  amend- 
ment of  the  Indian  appropriation  act  approved 
February  14,  1920  (41  Stat.  408).  It  is  in  pari 
materia  with  that  act  which  has  reference  to  Gov- 
ernment   Indian    reclamation    projects. 

In  connection  with  this  reclamation  legislation 
it  appears  that  only  three  months  earlier,  by  the 
act  of  April  1,  1932  (47  Stat.  75),  Congress  had 
covered  quite  fully  the  matter  of  deferment  of  the 
payment  of  construction  charges  on  Government 
irrigation  projects  that  have  been  constructed  by 
the  Bureau  of  Reclamation,  and  it  would  be  an 
unusual  procedure  for  Congress  to  make  a  further 
deferment  on  such  projects  for  the  benefit  of  one 
class  of  landowners,  thus  amending  the  act  of 
April  1,  1932,  without  expressly  so  stating.  The 
Honorable  Scott  Leavitt,  who  was  manager  of  the 
legislation  in  the  House,  repeatedly  referred  to 
the  bill  which  became  the  act  of  July  1,  1932,  as 
relating  to  Indian  reclamation  and  Indian  Irriga- 
tion projects,  and  the  whole  history  of  the  legisla- 
tion shows  such  to  be  the  case.  This  act  of  July  1, 
1932,  was  the  result  of  combining  two  bills  (H.R. 
8898  and  H.R.  10886)  into  one.  The  part  relating 
to  irrigation  projects  was  taken  from  H.R.  8898, 
and  the  House  report  on  that  bill  stated:  "The 
provisions  of  this  bill  apply  only  to  Indian  lands 
on  Indian  irrigation  projects".  (Emphasis  supplied) 

In  connection  with  the  Yuma  Indian  home- 
steads, contracts  have  been  made  for  the  payment 
into  the  reclamation  fund  of  the  construction 
charges  and  the  obligation  of  these  contracts  would 
be  impaired  if  it  was  held  that  the  statute  applied 
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to  construction  charges  payable  into  the  reclama- 
tion fund.  While  Congress  is  not  prohibited  by  the 
Constitution,  like  the  States,  from  enacting  laws 
impairing  contracts,  it  has  studiously  refrained 
from  enacting  legislation  impairing  them. 

I  am  of  the  opinion  that  the  interpretation  of 
the  act  of  July  1,  1932,  supra,  requires  that  it  shall 
be  applicable  only  to  Indian  irrigation  projects  as 
understood  by  the  preceding  legislation,  and  does 
not  defer  construction  charges  due  or  payable  to 
the  reclamation  fund. 

E.  C.  Finney, 

Solicitor. 

Approved:   November  25,   1932. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 


Taxability  of  Allotments— Osage 


54  I.D.   105 

M-27228 


November  30,  1932. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


Oklahoma  (Solicitor's  Opinion  of  November  28, 
1931,  53  I.D.  564). 

Subsequent  revocation  of  the  certificate  of  com- 
petency, the  issuance  of  which  in  no  way  affected 
the  homestead  lands,  obviously  would  not  reimpose 
the  restrictions  against  alienation  and  taxation  of 
those  lands  in  the  absence  of  statutory  direction  to 
that  effect.  The  act  authorizing  revocation  (Sec.  4 
of  the  act  of  February  27,  1925,  supra)  contains  no 
such  direction  but  confines  the  effect  of  the  revoca- 
tion to  the  income  flowing  to  the  member  from 
tribal  sources  with  a  provision  for  protection  of 
transactions  entered  into  by  reason  of  the  issuance 
of  the  certificate. 

The  act  of  March  2,  1929  (45  Stat.  1478),  how- 
ever, contains  certain  provisions  relied  upon  as  pro- 
tecting the  homestead  lands  of  Mrs.  Lookout  from 
taxation.  These  provisions  read: 

The  lands,  moneys,  and  other  properties 
now  or  hereafter  held  in  trust  or  under  the 
supervision  of  the  United  States  for  the  Osage 
Tribe  of  Indians,  the  members  thereof,  or 
their  heirs  and  assigns,  shall  continue  subject 
to  such  trust  and  supervision  until  January  1, 
1959,  unless  otherwise  provided  by  Act  of 
Congress. 


You  have  requested  my  opinion  as  to  whether 
lands  allotted  as  homestead  to  Julia  Lookout,  a 
full  blood  member  of  the  Osage  Tribe  of  Indians, 
are  subject  to  taxation  by  the  State  of  Oklahoma. 
This  question  arises  by  reason  of  the  revocation 
on  March  10,  1932,  under  authority  of  section  4 
of  the  act  of  February  27,  1925  (43  Stat.  1008), 
of  the  certificate  of  competency  theretofore  issued 
to  Julia  Lookout  by  authority  of  section  2,  subdivi- 
sion 7  of  the  act  of  June  28,  1906  (34  Stat.  539). 
The  date  of  issuance  of  the  certificate  of  compe- 
tency was  September  27,  1924. 

Under  the  provisions  of  the  act  of  June  28,  1906, 
supra,  Julia  Lookout  received  in  allotment  some 
600  acres  of  land.  Out  of  the  land  so  allotted  160 
acres  were  designated  as  homestead  and  the  bal- 
ance, surplus.  The  certificate  of  competency  issued 
to  her  released  the  surplus  lands  from  restrictions 
against  alienation  and  empowered  the  allottee  to 
dispose  of  same  free  from  Federal  supervision.  See 
McCurdy  v.  U.  S.,  245  U.  S.  263;  Solicitor's  Opinion 
of  August  13,  1930,  53  I.D.  189. 

The  issuance  of  the  certificate  had  no  effect 
whatever  upon  the  homestead  lands,  which,  not- 
withstanding the  certificate,  remained  inalienable 
and  nontaxable  for  a  period  of  25  years  (Para- 
graph 2,  subdivision  7  of  the  act  of  1906) .  This 
period  expired  on  June  28,  1931,  whereupon  the 
lands  became  subject  to  taxation  by  the  State  of 


Homestead  allotments  of  Osage  Indians  not 
having  a  certificate  of  competency  shall  remain 
exempt  from  taxation  while  the  title  remains 
in  the  original  allottee  of  one-half  or  more 
Osage  Indian  blood  and  in  his  unallotted  heirs 
or  devisees  of  one-half  or  more  Osage  Indian 
blood  until  January  1,  1959;  Provided,  That 
the  tax-exempt  land  of  any  such  Indian 
allottee,  heir,  or  devisee  shall  not  at  any  time 
exceed  one  hundred  and  sixty  acres. 

In  my  opinion  of  November  28,  1931,  cited 
above,  I  had  occasion  to  consider  at  length  the 
scope  and  effect  of  the  foregoing  provisions  as 
applied  to  members  of  the  Osage  Tribe  having 
certificates  of  competency.  In  that  opinion  it  was 
said,  inter  alia: 

The  provision  in  the  act  of  March  2,  1929,  a 
continuing  restrictions  and  Federal  supervision 
contains  nothing  relating  expressly  to  the  taxa- 
tion of  the  homestead  allotments  of  these  In- 
dians, and  it  can  not  be  regarded  as  having  any 
bearing  upon  that  subject  in  view  of  the  fact 
that  Congress  saw  fit  to  deal  specifically  in  that 
legislation  with  the  taxation  of  such  home- 
steads. This  it  did  by  enactment  of  the  provi- 
sion of  law  last  above  quoted  which  continues 
the  exemption  from  taxation  in  terms  so  clear 
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as  to  remove  any  doubt  of  congressional  intent 
in  the  matter.  The  benefit  of  the  continued 
exemption  was  extended  only  to  Indians  of  the 
degree  of  blood  mentioned— one-half  or  more— 
"not  having  a  certificate  of  competency."  The 
irresistible  import  of  this  language  is  that  In- 
dians having  certificates  of  competency  are 
excluded  from  the  benefit  of  the  exemption 
and  that  their  lands  in  so  far  as  taxation  is 
concerned  were  to  remain  in  the  same  status 
as  before. 

Had  Mrs.  Lookout's  certificate  of  competency 
been  revoked  prior  to  the  above  enactment  of 
March  2,  1929,  then,  as  a  member  of  the  Tribe 
of  one-half  or  more  Indian  blood  not  having  a 
certificate  of  competency,  she  would  have  had  the 
requisite  status  to  entitle  her  to  the  benefit  of  the 
continued  exemption  from  taxation.  But  her  cer- 
tificate of  competency  had  not  then  been  revoked. 
It  was  still  outstanding  and  in  full  force  and  effect. 
The  statute,  under  its  plain  language,  speaks  as 
of  the  date  of  enactment,  and  as  Mrs.  Lookout  then 
held  a  certificate  of  competency  she  was  not  within 
its  terms.  Accordingly,  the  period  during  which  the 
homestead  lands  were  exempt  from  taxation  was 
not  extended.  The  period  having  expired  and  the 
lands  having  become  subject  to  taxation  by  the 
State  of  Oklahoma,  revocation  of  the  certificate 
would  not  itself,  as  we  have  seen,  operate  to  restore 
or  reimpose  the  tax  exemption. 

The  decision  of  the  Circuit  Court  of  Appeals, 
Fourth  Circuit,  in  U.S.  v.  Wright  (53  Fed.  2d,  300) 
urged  as  authority  for  the  proposition  that  these 
lands  are  not  taxable  is  not  in  point.  In  that  case, 
Congress  had  not  only  expressly  provided  that  the 
lands  involved,  which  belonged  to  the  Eastern  Band 
of  Cherokee  Indians  of  North  Carolina,  should  be 
exempt  from  taxation,  but  the  title  to  the  lands 
had  been  conveyed  to  the  United  States.  (See  act 
of  June  24,  1924,  43  Stat.  376).  These  important 
and  conclusive  elements  are  absent  in  the  present 
case.  The  question  here  presented  is  not  one  in- 
volving the  power  of  Congress  to  exempt  these 
lands  from  taxation  but  whether  it  has  exercised 
that  power  in  the  statutes  under  consideration.  An 
examination  of  those  statutes  calls  for  a  negative 
answer. 

I  am  of  the  opinion,  therefore,  that  the  lands 
under  consideration  are  now  taxable  and  have  been 
taxable  since  the  expiration  of  the  25-year  period 
fixed  by  subdivision  7  of  Section  2  of  the  act  of 
1906. 

E.    C.    Finney, 

Solicitor. 

Approved:  November  30,  1932. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 
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M-27882 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


My  opinion  has  been  requested  as  to  whether 
service  in  the  schools  of  the  Choctaw  and  Chicka- 
saw Nations,  Indian  Territory  or  Oklahoma,  from 
the  autumn  of  1896  to  the  year  1905  would  be 
creditable  under  the  civil  service  retirement  law. 
Also  whether  service  in  the  schools  of  the  Five 
Civilized  Tribes  following  the  act  of  April  26,  1906 
(34  Stat.  140)  ,  would  be  creditable.  There  would 
seem  to  be  no  doubt  that  such  service  would  be 
creditable  from  March  5,  1906,  under  the  act  of 
April  26,  1906,  supra,  because  that  act  expressly 
provided  in  part  as  follows: 

That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  assume  control  and 
direction  of  the  schools  in  the  Choctaw,  Chick- 
asaw, Cherokee,  Creek,  and  Seminole  tribes, 
with  the  lands  and  all  school  property  per- 
taining thereto,  March  5,  1906,  and  to  conduct 
such  schools  under  rules  and  regulations  to  be 
prescribed  by  him,  retaining  tribal  educational 
officers,  subject  to  dismissal  by  the  Secretary  of 
the  Interior,  and  the  present  system  so  far  as 
practicable. 

See  instructions  issued  under  that  act  dated  July 
7,  1906,  wherein  it  was  provided  that  the  superin- 
tendent of  schools  should  nominate  suitable  persons 
for  all  authorized  positions  subject  to  the  approval 
of  the  Secretary. 

Prior  to  the  act  of  June  28,  1898  (30  Stat.  495) , 
referred  to  as  the  Curtis  Act,  the  educational  affairs 
of  the  Five  Civilized  Tribes  were  conducted  entirely 
by  the  tribal  governments.  It  is  therefore  quite  clear 
that  any  service  as  teacher  in  those  schools  prior  to 
the  date  of  that  act,  at  least,  would  not  be  subject 
to  credit  as  service  performed  for  the  United  States. 
Between  the  dates  of  these  two  acts  there  appears 
to  be  a  twilight  zone  where  it  is  difficult  to  ascer- 
tain the  facts  as  to  the  degree  of  authority  exercised 
by  the  United  States  over  said  schools.  Considerable 
search  is  indicated  by  the  memoranda  submitted, 
and  I  have  pursued  the  inquiry  still  further  in  the 
preparation  of  this  opinion.  My  conclusion  from 
all  of  the  information  available  is  that  there  was 
not  uniformity  in  respect  to  all  of  the  schools  in 
the  matter  of  appointments  of  teachers. 
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In  a  memorandum  prepared  in  the  Indian  Office 
it  is  stated: 

After  passage  of  the  Curtis  Act  the  Depart- 
ment assumed  supervision  of  the  schools  of  the 
Five  Civilized  Tribes  and  expenditures  were 
disbursed  by  a  Government  disbursing  officer. 
It  is,  of  course,  understood  that  the  salaries  and 
school  expenses  were  paid  from  the  tribal  funds 
both  before  and  after  the  passage  of  the  Curtis 
Act.  *  *  *  It  will  be  noted,  however,  that  in  the 
case  of  the  applicant,  the  selection  and  appoint- 
ment was  made  by  the  duly  appointed  tribal 
officials,  and  not  by  the  Federal  Government. 

In  the  instructions  of  November  4,  1898,  issued 
under  the  Curtis  Act,  no  provision  was  made  for 
the  appointment  of  teachers  in  such  schools  by  the 
Federal  Government.  For  the  purpose  of  proper 
supervision  of  the  schools  of  any  tribe  or  nation  it 
was  provided  that  a  supervisor  of  schools  in  the 
Indian  Territory  should  be  appointed  by  the  Sec- 
retary of  the  Interior,  whose  duty  it  would  be  to 
"visit  from  time  to  time,  examine  into  and  super- 
vise the  conduct  of  schools  of  such  tribe  or  nation 
and  to  report,  etc."  If  any  teacher  was  found  in- 
competent or  immoral  or  whose  continuance  in  the 
service  would  for  any  reason  be  detrimental,  the 
matter  was  to  be  reported  to  the  Secretary  for  con- 
sideration and  action. 

In  a  report  by  the  Superintendent  of  Schools  for 
Indian  Territory  dated  July  25,  1900,  I  find  indica- 
tions that  the  appointing  power  was  exercised  by 
Federal  officials  to  some  extent.  He  stated  that  early 
in  the  year  1899  the  Secretary  of  the  Interior  ruled 
that  as  the  Curtis  Act  provided  for  the  gradual  ex- 
tinction of  all  tribal  offices  and  of  all  of  their  gov- 
ernmental machinery,  and  in  view  of  his  responsi- 
bility in  respect  to  the  proper  use  and  expenditure 
of  the  funds,  that  thereafter  all  appointments  of 
employees  in  the  schools  maintained  by  the  royalty 
fund  should  be  made  by  him  or  under  his  direction; 
that  acting  under  instructions,  he  attended  a  meet- 
ing of  the  Choctaw  board  of  education  and  ex- 
plained the  ruling  of  the  Secretary,  to  which  no 
objection  was  then  made,  and  for  several  months 
they  did  not  question  "our  authority  to  make 
appointments";  that  examinations  were  held  "and 
about  100  of  the  best  available  teachers  put  in 
charge  of  their  schools  on  the  first  of  September"; 
that  in  October,  however,  the  Choctaw  Council 
met  and  denied  the  right  of  the  Secretary  of  the 
Interior  to  control  the  schools. 

I  infer  from  the  report  of  the  Commissioner  of 
Indian  Affairs  dated  October  1,  1900  (pp.  110,  112, 
113) ,  that  control  of  the  schools  of  the  Chickasaw, 
Cherokee  and  Creek  Nations  was  not  taken  over 
by  the  Department  under  the  Curtis  Act;  that  only 
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54  I.D.  160 
M-27343 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


You  have  requested  my  opinion  upon  a  question 
arising  under  the  acts  of  February  26,  1927  (44 
Stat.  1247) ,  and  February  21,  1931  (46  Stat.  1205) . 
These  acts,  which  will  be  respectively  referred  to 
hereinafter  as  the  original  and  supplemental  acts, 
read: 

Original  Act. 

That  the  Secretary  of  the  Interior  is  hereby 
authorized  in  his  discretion,  to  cancel  any 
patent  in  fee  simple  issued  to  an  Indian  allottee 
or  to  his  heirs  before  the  end  of  the  period  of 
trust  described  in  the  original  or  trust  patent 
issued  to  such  allottee,  or  before  the  expiration 
of  any  extension  of  such  period  of  trust  by  the 
President,  where  such  patent  in  fee  simple  was 
issued  without  the  consent  or  an  application 
therefor  by  the  allottee  or  by  his  heirs:  Pro- 
vided, That  the  patentee  has  not  mortgaged 
or  sold  any  part  of  the  land  described  in  such 
patent:  Provided  also,  That  upon  cancellation 
of  such  patent  in  fee  simple  the  land  shall  have 


supervisory  direction  was  exercised  by  the  Federal 
Government,  leaving  the  appointment  of  teachers 
to  the  tribal  authorities. 

It  will  be  seen  that  no  general  rule  can  be  given 
for  crediting  such  service  between  the  dates  of  the 
two  acts  mentioned,  except  that  the  controlling 
question  should  be  whether  or  not  the  appointment 
was  made  by  the  Secretary  of  the  Interior  or  by  his 
authority.  If  not  so  made  the  employee  should  be 
regarded  as  having  been  the  employee  of  the  par- 
ticular Tribe  or  Nation  with  which  the  contract 
of  employment  was  made.  More  intensive  research 
will  probably  have  to  be  made  to  determine  the 
facts  in  the  case  of  John  D.  West.  The  above  cita- 
tions would  indicate  that  such  of  his  service  as  was 
rendered  in  the  schools  of  the  Choctaw  Nation,  or 
some  part  of  it,  may  have  been  under  appointment 
by  Federal  authority,  and  therefore  subject  to 
credit. 

E.  C.  Finney, 

Solicitor. 

Approved:  December  9,  1932. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 
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the  same  status  as  though  such  fee  patent  had 
never  been  issued. 

Supplemental  act. 

Where  patents  in  fee  have  been  issued  for 
Indian  allotments,  during  the  trust  period, 
without  application  by  or  consent  of  the 
patentees,  and  such  patentees  or  Indian  heirs 
have  sold  a  part  of  the  land  included  in  the 
patents,  or  have  mortgaged  the  lands  or  any 
part  thereof  and  such  mortgages  have  been  sat- 
isfied, such  lands  remaining  undisposed  of  and 
without  incumbrance  by  the  patentees,  or  In- 
dian heirs,  may  be  given  a  trust  patent  status 
and  the  Secretary  of  the  Interior  is,  on  applica- 
tion of  the  allottee  or  his  or  her  Indian  heirs, 
hereby  authorized,  in  his  discretion,  to  cancel 
patents  in  fee  so  far  as  they  cover  such  unsold 
lands  not  encumbered  by  mortgage,  and  the 
cause  new  trust  patents  to  be  issued  therefor, 
to  the  allottees  or  their  Indian  heirs  of  the 
form  and  legal  effect  as  provided  by  the  Act  of 
February  8,  1887  (24  Stat.  388),  and  the 
amendments  thereto,  such  patents  to  be  effec- 
tive from  the  date  of  the  original  trust  patents, 
and  the  land  shall  be  subject  to  any  extensions 
of  the  trust  made  by  Executive  order  on  other 
allotments  of  members  of  the  same  tribe,  and 
such  lands  shall  have  the  same  status  as  though 
such  fee  patents  had  never  been  issued.  Pro- 
vided, That  this  Act  shall  not  apply  where  any 
such  lands  have  been  sold  for  unpaid  taxes 
assessed  after  the  date  of  a  mortgage  or  deed 
executed  by  the  patentee  or  his  heirs,  or  sold 
in  execution  of  a  judgment  for  debt  incurred 
after  date  of  such  mortgage  or  deed,  and  the 
period  of  redemption  has  expired. 

Pursuant  to  the  foregoing  statutes,  Rush  Roberts, 
Pawnee  Indian  allottee  No.  29,  has  applied  for 
cancellation  of  the  patent  in  fee  issued  November 
30,  1917,  by  the  Secretary  of  the  Interior  upon  his 
own  initiative  and  without  an  application  from 
the  allottee.  The  patent  covered  120  acres  of  land 
allotted  to  Mr.  Roberts  and  described  as  the  E'/2 
NE14  and  NW'/4  NEM,  Sec.  10,  T.  22  N.,  R.  6  E., 
in  Oklahoma.  An  abstract  of  title  presented 
with  the  record  shows  that  subsequent  to  the 
issuance  of  the  patent,  Mr.  Roberts,  by  an  instru- 
ment executed  June  8,  1920,  conveyed  to  one  T.  J. 
Redd  an  undivided  one-half  of  his  one-eighth  oil 
and  gas  royalty  rights  in  the  120-acre  tracts;  that 
Mr.  Redd,  by  instrument  executed  February  10, 
1921,  conveyed  to  Mrs.  Jane  T.  Redd,  one-half  of 
the  interest  so  acquired;  and  that  by  a  judgment  of 
the  District  Court  of  Pawnee  County,  Oklahoma, 
handed  down  June  2,  1924,  in  Case  No.  6077,  T.  J. 


Redd  and  Jane  T.  Redd,  v.  Rush  Roberts  and  Rose 
H.  Roberts,  the  plaintiffs  were  adjudged  to  be  the 
owners  in  equal  shares  of  a  one-half  interest  in  the 
oil  and  gas  royalty  rights  in  the  land  under  con- 
sideration, subject  to  certain  conditions  not  here 
material.  Other  than  these  outstanding  oil  and  gas 
royalty  interests,  Mr.  Roberts,  the  patentee,  appears 
to  still  retain  the  unencumbered  fee  simple  title  to 
the  lands. 

Efforts  to  obtain  relinquishments  of  the  rights 
of  T.  J.  and  Jane  T.  Redd  having  proven  without 
avail,  it  has  been  suggested  that  the  patent  in  fee 
be  canceled  conditionally;  that  is,  such  cancellation 
to  be  made  expressly  subject  to  the  rights  vested  in 
the  Redds  under  the  above  conveyances  and  judg- 
ment of  the  District  Court  of  Pawnee  County. 

The  question  thus  presented  is  whether  the  acts 
above  mentioned  authorize  such  a  conditional  can- 
cellation of  the  fee  patent. 

The  object  of  both  statutes,  of  course,  was  to 
correct  or  remedy  the  administrative  error  of  cast- 
ing the  fee  title  upon  the  Indian  without  his  appli- 
cation or  consent  by  authorizing  the  Secretary  to 
cancel  the  patent  so  issued.  The  authority  to  can- 
cel, however,  is  not  absolute.  Rights  acquired  in  the 
patented  lands  by  purchase  or  mortgage  could  not, 
of  course,  be  invaded  or  taken  away  without  due 
process  of  law,  and  Congress  was  careful  to  protect 
such  rights  from  impairment  by  placing  a  limitation 
upon  the  Secretary's  authority.  This  was  done  in 
the  original  act  by  withholding  the  power  con- 
ferred in  all  cases  where  the  patentee  had  "mort- 
gaged or  sold  any  part  of  the  land".  Likewise  in 
the  supplemental  act  the  authority  to  cancel  ex- 
tends only  to  "unsold  lands  not  encumbered  by 
mortgage",  with  the  further  limitation  that  the 
act  should  not  apply  "where  any  such  lands  have 
been  sold  for  unpaid  taxes  assessed  after  the  date 
of  a  mortgage  or  deed  executed  by  the  patentee  or 
his  heirs,  or  sold  in  execution  of  a  judgment  for 
debt  incurred  after  date  of  such  mortgage  or  deed, 
and  the  period  of  redemption  has  expired".  The 
express  limitations  upon  the  authority  of  the  Sec- 
retary thus  do  not  extend  to  the  instant  case  in 
which  the  title  of  the  patentee  is  subject  only  to  the 
interest  acquired  and  now  held  by  T.  J.  and  Jane 
T.  Redd  in  the  oil  and  gas  royalty  rights.  Never- 
theless, it  is  fairly  plain  upon  principles  well  stated 
in  an  opinion  by  former  Solicitor  Patterson  (53 
I.D.  325)  ,  that  an  unconditional  or  unqualified 
cancellation  of  the  patent  would  not  be  author- 
ized. In  that  opinion  which  discussed  at  length  the 
scope  of  the  Secretary's  authority  under  the  orig- 
inal act,  the  Solicitor  said: 

The  limitation  upon  the  power  of  the  Secre- 
tary of  the  Interior  to  take  any  action  that 
would  deprive  parties  in  interests  of  any  rights 


344 


Department  of  the  Interior 


February  18,  1933 


of  property  is  imposed  by  the  guaranty  of  the 
fifth  amendment  to  the  Constitution,  and  the 
limiting  proviso  of  the  act  is  but  a  recognition 
by  Congress  of  the  principle  and  a  declaration 
that  in  the  administration  of  the  act  no  pro- 
ceedings should  be  taken  which  would  have 
the  appearance  of  an  invasion  of  the  con- 
stitutional guaranty  against  the  deprivation 
of  property  without  due  process  of  law.  While 
the  proviso  extends  only  to  cases  where  there 
has  been  a  sale  of  all  or  a  part  or  a  mort- 
gage of  the  land,  the  effect  of  the  constitutional 
guaranty  is  to  protect  all  other  valid  property 
rights,  such  as  judgments  or  other  liens,  and  an 
attempted  cancellation  of  the  patent  would  not 
ipso  facto  destroy  these,  as  the  right  to  still 
assert  them  in  the  courts  would  be  undisturbed 
unless  Congress  by  the  act  of  February  26, 
1927,  supra,  intended  to  invest  the  Secretary 
of  the  Interior  with  judicial  power  to  decide 
the  rights  of  the  holders  of  outstanding  liens, 
and  only  then  where  by  due  process  they  are 
brought  into  the  proceeding  and  given  their 
day  in  court.  In  my  opinion  Congress  did  not 
intend  to  confer  such  authority  and  unless  an 
intention  to  do  so  is  clearly  expressed  the  Sec- 
retary should  hesitate  to  assume  it.  Such  mat- 
ters are  more  properly  for  the  courts,  and  in 
all  cases  where  applications  are  made  by  the 
holder  of  the  fee  simple  patent  for  cancellation 
of  it  the  applicant  should  first  be  required  to 
show  that  the  title,  real  or  apparent,  was  free 
of  all  liens  attaching  subsequent  to  its  issuance, 
and  where  such  liens  appear,  action  looking 
to  cancellation  should  at  least  be  deferred  until 
some  court  of  competent  jurisdiction  has 
adjudged  them  invalid. 

Cancellation  of  the  patent  subject  to  the  royalty 
interests  of  T.  J.  and  Jane  T.  Redd  seemingly 
would  afford  protection  to  those  interests  and  at 
the  same  time  afford  the  Indian  the  relief  contem- 
plated by  Congress  in  so  far  as  it  may  be  done.  That 
such  a  conditional  cancellation  of  the  patent  was 
neither  authorized  nor  contemplated,  however,  is 
made  plain  by  the  declaration  in  both  the  original 
and  supplemental  acts  that  the  object  of  cancella- 
tion is  to  restore  the  land  to  "the  same  status  as 
though  such  fee  patent  had  never  issued".  Ob- 
viously, this  end  can  not  be  attained  where  as  here, 
property  rights  have  been  acquired  and  are  out- 
standing in  other  parties.  Moreover,  the  supple- 
mental act  provides  that  upon  cancellation  of  the 
fee  patent  a  new  trust  patent  shall  be  issued  to  the 
allottee  or  his  heirs  of  the  form  and  legal  effect 
provided  by  the  act  of  February  8,  1887  (24  Stat. 
388)  ,  and  the  amendments  thereto.  Patents  so 
issued  declare  in  conformity  with  the  statute  that 


the  United  States  will  hold  the  land  in  trust  for 
the  sole  use  and  benefit  of  the  allottee  or  his  heirs, 
as  the  case  may  be,  for  a  definite  period,  with  the 
solemn  promise  to  convey  the  fee  at  the  end  of  that 
period  unless  the  time  be  extended  by  the  Presi- 
dent—discharged of  the  trust  and  "free  of  all  charge 
or  incumbrance  whatsoever".  So  long  as  the  title 
is  burdened  by  rights  or  interests  subsisting  in  third 
parties  such  as  now  rest  in  T.  J.  and  Jane  T.  Redd, 
it  is  obvious  that  this  promise  to  convey  the  un- 
encumbered fee  title  at  the  end  of  the  trust  period 
can  not  be  fulfilled. 

For  the  reasons  stated,  it  is  my  opinion  that  can- 
cellation of  the  patent  in  the  form  suggested  is  not 
authorized. 

E.  C.  Finney, 

Solicitor. 

Approved:  February  18,  1933. 

Jos.  M.  Dixon,  First  Assistant  Secretary. 


San  Carlos— Priority  in  Water  Rights 

February  19,  1933. 
Memorandum  for  the  Secretary: 

The  attached  letters  (2)  prepared  for  depart- 
mental approval  by  the  Assistant  Commissioner  of 
Indian  Affairs,  present  the  question  of  what,  if  any, 
priority  or  preference  the  Indian  lands  within  the 
San  Carlos  irrigation  project  have  to  the  use  of 
the  waters  stored  by  the  Coolidge  Dam  constructed 
under  authority  of  the  Act  of  June  7,  1924  (43 
Stat.  475-476) . 

Section  1  of  the  Act  of  June  7,  1924,  reads: 

"That  the  Secretary  of  the  Interior,  through 
the  Indian  Service,  is  hereby  authorized  to  con- 
struct a  dam  across  the  Canyon  of  the  Gila 
River  near  San  Carlos,  Arizona,  as  a  part  of  the 
San  Carlos  irrigation  project,  as  contemplated 
in  the  report  of  the  chief  engineer  of  the  In- 
dian irrigation  service  submitted  to  the  Com- 
missioner of  Indian  Affairs  on  November  1, 
1915,  at  a  limit  of  cost  of  $5,500,000,  for  the 
purpose,  first,  of  providing  water  for  the  irriga- 
tion of  lands  allotted  to  Pima  Indians  on  the 
Gila  River  Reservation,  Arizona,  now  without 
an  adequate  supply  of  water  and,  second,  for 
the  irrigation  of  such  other  lands  in  public  or 
private  ownership,  as  in  the  opinion  of  the  said 
Secretary,  can  be  served  with  water  impounded 
by  said  dam  without  diminishing  the  water 
supply  necessary  for  said  Indian  lands:  Pro- 
vided, That  the  total  cost  of  the  project  shall 
be    distributed    equally    per    acre    among   the 
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lands  in  Indian  ownership  and  the  lands  in 
public  or  private  ownership  that  can  be  served 
from  the  waters  impounded  by  said  dam." 

Section  2  of  the  act  provides  for  reimbursement 
to  the  Treasury  of  the  construction  charges  assessed 
against  the  Indian  lands,  and  Section  3  provides 
for  the  payment  of  the  construction  charge  against 
lands  in  private  ownership  when  water  therefor 
shall  be  available.  Section  4  provides  for  the  execu- 
tion of  a  repayment  contract  by  a  district  organized 
under  State  law  embracing  the  lands  in  public  or 
private  ownership  irrigable  under  the  project. 

The  project  as  constructed  embraces  50,000  acres 
of  lands  in  Indian  ownership  and  50,000  acres  of 
lands  in  public  or  private  ownership.  The  engineer- 
ing report  referred  to  in  Section  1  of  the  act  and 
other  available  records  indicate  that  the  storage 
capacity  of  the  reservoir  created  by  the  Coolidge 
Dam  would  provide  water  over  a  period  of  years 
for  the  irrigation  of  about  80,000  acres  of  land, 
and  arrangements  have  been  made  to  supply  the 
water  needed  for  the  remaining  20,000  acres  chiefly 
by  pumping  the  underground  supply.  The  cost  of 
providing  the  works  to  supply  the  water  for  this 
latter  acreage  as  well  as  the  cost  of  constructing  the 
dam  is  distributed  equally  on  a  per  acre  basis  over 
the  entire  100,000  acres  in  the  project. 

On  January  15,  1935,  the  stored  water  of  the  proj- 
ect amounted  to  91,000  acre-feet  and  the  minimum 
possible  supply  available  from  pumps  is  estimated 
to  be  69,000  acre-feet,  making  a  total  of  160,000  acre- 
feet  available  for  apportionment  over  the  lands  in 
the  project.  It  is  estimated  also  that  30,000  acres 
of  Indian  lands  and  50,000  acres  of  privately  owned 
lands,  making  a  total  of  80,000  acres,  will  be  ready 
for  cultivation  on  March  1  and  will  therefore  need 
water  for  irrigation  during  the  coming  season.  As 
three  or  four  acre-feet  are  required  for  successful 
irrigation  under  the  conditions  existing  along  the 
Gila  River  it  is  evident  that  a  shortage  exists 
hence,  the  necessity  for  determining  the  question 
of  preference  or  priority  as  between  the  Indian  and 
privately  owned  lands. 

One  of  the  letters  referred  to  above  is  addressed 
to  Mr.  Rudolph  Johnson,  vice  president  and  acting 
chairman  of  the  Gila  River  Tribal  Council  and 
interprets  the  Act  of  June  7,  1924,  supra,  as  requir- 
ing an  equal  division  of  the  stored  waters  between 
the  Indian  and  non-Indian  lands.  In  accordance 
with  that  interpretation,  another  letter  addressed 
to  Mr.  C.  J.  Moody,  project  engineer,  makes  an 
apportionment  of  2-acre-feet  of  available  water  to 
the  80,000  acres  of  land  in  the  project  ready  for 
cultivation. 

The  position  taken  in  these  communications  con- 
forms to  the  practical  interpretation  placed  upon 
the  statute  by  the  administrative  officers  charged 


with  its  execution.  The  project  has  been  constructed 
upon  that  basis.  The  agreements  with  private  land- 
owners approved  as  to  form  by  the  Department  on 
March  24,  1926,  provide  that  the  Indian  and  white 
owned  lands  in  the  project  "shall  be  entitled  to 
share  equally  in  all  of  the  stored  and  pumped 
waters  of  said  project  insofar  as  that  shall  be  physi- 
cally feasible,"  and  the  repayment  contract  between 
the  United  States  and  the  San  Carlos  Irrigation 
and  Draining  District,  dated  June  8,  1931,  declares 
that  the  stored  and  pumped  water  of  the  San  Carlos 
project  "shall  be  deemed  a  common  project  water- 
supply  in  which  all  lands  in  the  project  and  under 
the  San  Carlos  Reservoir  shall  be  entitled  to  share 
equally  and  all  such  water  shall  be  distributed  to 
the  lands  of  the  project  as  equitably  as  the  physical 
conditions  will  permit".  Bearing  in  mind  that  the 
private  landowners  are  charged  with  an  equal  share 
of  the  construction  costs  and  that  in  coming  into 
the  project  they  gave  up  their  existing  water  rights 
in  the  natural  flow  of  the  stream,  it  is  apparent  that 
the  principle  of  equality  announced  in  these  agree- 
ments constituted  the  moving  consideration  induc- 
ing their  execution  by  the  landowners  and  the 
irrigation  district. 

If  there  were  any  serious  doubt  about  the  right 
of  the  Indians  to  priority  in  the  use  of  the  stored 
water,  I  should  regard  the  practical  construction 
given  the  statute  by  the  Department  and  the  action 
taken  thereunder  as  binding  to  the  extent  of  pre- 
cluding reconsideration  at  this  late  date,  particu- 
larly in  view  of  the  serious  and  far-reaching  con- 
sequences unquestionably  to  result  from  a  change 
in  the  position  of  the  Department.  Executive  prac- 
tice and  interpretation,  however,  should  not  be 
adhered  to  when  clearly  wrong,  and  as  the  language 
of  the  statute  and  its  legislative  history  plainly 
show  that  Congress  did  not  intend  that  any  part 
of  the  stored  waters  which  could  be  beneficially 
used  by  the  Indian  lands  in  the  project  should  be 
made  available  to  lands  in  private  ownership,  I  feel 
impelled  to  recommend  that  the  present  communi- 
cations which  have  the  effect  of  diverting  to  the 
privately  owned  lands  water  needed  for  the  Indian 
lands,  be  not  approved. 

In  the  letter  to  Mr.  Johnson  the  Assistant  Com- 
missioner of  Indian  Affairs  states  that  a  study  of 
the  report  dated  November  1,  1915  of  the  chief 
engineer  of  the  Indian  Irrigation  Service  "indicates 
that  the  project  was  built  upon  the  theory  that  the 
stored  waters  would  be  shared  equally  by  the  In- 
dian and  non-Indian  lands,  the  combined  area  of 
which  was  essential  for  inclusion  in  order  to  justify 
the  relatively  expensive  costs  of  storage  construc- 
tion." It  is  argued,  therefore,  that  Congress  at  the 
time  of  the  passage  of  the  act  had  in  mind  a  joint 
Indian  and  non-Indian  project,  the  lands  of  which 
would  be  on  the  same  plane  insofar  as  the  use  of 
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the  stored  waters  is  concerned.  The  opening  decla- 
ration in  the  statute  does  authorize  the  Secretary  of 
the  Interior  to  construct  the  dam  "as  contem- 
plated" in  the  report  mentioned,  but  the  only  rea- 
sonable inference  that  can  be  drawn  therefrom  is 
that  equal  distribution  of  the  stored  water  would 
be  made  to  the  Indian  and  privately  owned  lands 
only  so  long  as  there  was  sufficient  water  for  the 
irrigation  of  all.  That  water  needed  by  the  Indians 
was  not  to  be  diverted  to  the  privately  owned  lands 
is  made  plain  by  the  express  declaration  that  the 
purpose  of  Congress  was,  first,  to  provide  water  for 
the  irrigation  of  lands  allotted  to  the  Pina  Indians 
on  the  Gila  River  Reservation,  now  without  an 
adequate  supply  of  water  and  second,  for  the  irri- 
gation of  such  other  lands  in  public  or  private 
ownership,  as  in  the  opinion  of  the  Secretary  of 
the  Interior  can  be  served  with  water  impounded 
by  the  dam  without  diminishing  the  supply  neces- 
sary for  said  Indian  lands.  If  this  declaration  of  the 
purposes  of  the  act  means  anything  at  all  it  means 
that  the  Indian  lands  were  to  be  first  served  with 
water  and  that  the  furnishing  of  water  to  the  public 
and  privately  owned  lands  is  incidental  or  of  sec- 
ondary importance.  See  in  this  connection  Opinions 
of  the  Attorney  General,  dated  April  30,  1926,  35 
Op.  61.  In  that  opinion  the  Attorney  General  held 
that  the  Secretary  of  the  Interior  might  lawfully 
proceed  with  the  construction  of  the  dam  without 
awaiting  fulfillment  of  the  requirements  and  con- 
ditions necessary  to  be  met  under  Section  4  of  the 
act  by  the  private  landowners  in  the  irrigation 
district.  In  so  holding,  the  Attorney  General  stated, 
among  other  things: 

"It  is  clear  from  the  language  of  section  1 
that  the  primary  purpose  of  the  Act  is  to  pro- 
vide water  for  the  irrigation  of  lands  allotted 
to  the  Indians  on  the  Gila  River  Reservation 
'now  without  an  adequate  supply'  to  which 
primary  purpose  the  irrigation  of  other  lands 
is  secondary.  If  the  commencement  of  construc- 
tion must  await  the  pleasure  of  the  owners  of 
lands  in  private  ownership,  then  the  primary 
purpose  of  the  Act  would  be  delayed  and  pos- 
sibly defeated.  Such  a  construction  is  not  con- 
sistent with  the  clearly  expressed  intent  of  the 
statute  and  tends  to  defeat  it  rather  than  to 
give  it  effect." 

The  plainly  expressed  purposes  of  this  statute 
can  be  met  under  an  equal  division  of  the  stored 
waters  only  where  such  equal  division  will  result 
in  the  Indian  lands  receiving  all  the  water  they  can 
beneficially  use.  If,  during  periods  of  shortage,  such 
an  equal  division  must  continue,  the  primary  object 
of  providing  the  Indians  with  an  adequate  water 
supply  will  have  failed  and  water  needed  for  the 


Indian  lands  must  be  diverted  to  the  privately 
owned  lands  in  direct  contravention  of  the  provi- 
sion to  the  effect  that  the  water  supply  necessary 
for  the  Indian  lands  is  not  to  be  diminished  by 
serving  lands  in  public  or  private  ownership. 

Any  possible  doubt  about  the  intention  of  Con- 
gress in  this  matter  is  effectively  removed  I  think, 
by  the  legislative  history  of  the  enactment.  The 
measure  was  originally  introduced  as  S.966.  Report- 
ing upon  that  measure  the  Senate  Committee  on 
Indian  Affairs,  on  February  7,  1924,  stated  (Report 
129,  68th  Congress,  1st  Session)  : 

"This  measure  is  primarily  for  the  restora- 
tion to  the  Pima  Indians  of  their  water  rights 
along  the  Gila  River  which  have  been  grad- 
ually taken  away  from  them  by  the  white 
settlers  above  them  appropriating  the  waters 
of  the  river." 

At  that  time,  however,  the  measure  did  not  con- 
tain the  language  heretofoie  referred  to  setting 
forth  the  purposes  for  which  the  dam  was  to  be 
constructed.  That  language  was  inserted  by  an 
amendment  recommended  by  the  House  Commit- 
tee on  Indian  Affairs  in  its  report  dated  May  1, 
1924  (Report  618,  68th  Congress,  1st  Session) .  This 
report  recites  that  the  Pima  Indians  had  an  ade- 
quate water  supply  for  the  irrigation  of  their  lands 
prior  to  the  time  that  the  United  States  acquired 
jurisdiction  over  the  Gila  Valley;  that  as  wards 
of  the  Federal  Government  the  Pima  Indians  were 
entitled  to  have  their  water  supply  protected  and 
maintained,  but  this  the  Government  had  failed 
to  do;  that  the  only  way  to  restore  the  water  supply 
of  the  Pimas  and  make  them  self-supporting,  is  to 
construct  the  San  Carlos  Dam  to  impound  the  flood 
waters  of  the  Gila  River;  and  that  in  order  to  make 
the  San  Carlos  project  a  success  and  secure  repay- 
ment of  the  money  appropriated  for  its  construc- 
tion, it  is  necessary  to  include  approximately  an 
equal  area  of  land  now  owned  by  white  people. 
That  the  non-Indian  lands  were  not  to  be  included 
in  the  project  with  the  privilege  of  sharing  in  the 
stored  water  on  an  equality  with  the  Indian  lands 
where  so  to  do  would  diminish  the  supply  needed 
for  the  Indian  lands,  is  made  plain  by  the  further 
statement  of  the  Committee  that  "The  amendment 
proposed  by  your  Committee  makes  it  certain  that 
the  San  Carlos  irrigation  project  shall  be  con- 
structed primarily  for  the  benefit  of  the  Pima  In- 
dians and  that  only  such  part  of  the  stored  water 
as  cannot  be  beneficially  used  by  the  Pimas  may  be 
made  available  to  lands  in  private  ownership." 

In  view  of  the  foregoing,  it  is  my  opinion  that 
equal  distribution  of  the  waters  impounded  by  the 
Coolidge  Dam  should  be  made  only  where  there  is 
sufficient  water  for  the  irrigation  of  both  the  Indian 
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and  non-Indian  lands  ready  for  cultivation,  and 
that  during  years  of  shortage  there  must  be  first 
apportioned  to  the  Indian  lands  the  quantity  of 
water  necessary  for  the  irrigation  of  those  lands, 
leaving  the  remainder  to  be  distributed  as  equi- 
tably as  possible  to  the  remaining  lands  in  the 
project. 

Solicitor. 


California— San   Miguel— Enrollment 


April  19,  1933 


Memorandum  for  the  Secretary: 


You  have  referred  to  me  for  consideration  a  letter 
dated  April  10,  1933,  from  the  Attorney  General 
for  the  State  of  California,  raising  the  question  of 
your  authority  to  add  to  the  roll  of  California  In- 
dians, prepared  pursuant  to  the  act  of  May  18, 
1928  (45  Stat.  602) ,  as  amended  by  the  act  of  April 
29,  1930  (46  Stat.  259) ,  the  name  of  Mrs.  Leonelle 
Josephine  Carsner,  a  descendant  of  the  San  Miguel 
Indians  of  California. 

The  act  of  May  18,  1928,  supra,  authorized  the 
Attorney  General  of  the  State  of  California  to  bring 
suits  in  the  Court  of  Claims  on  behalf  of  the  In- 
dians of  California  for  the  purpose  of  recovering 
damages  or  losses  suffered  by  the  Indians  through 
their  failure  to  secure  lands  and  compensation  pro- 
vided for  in  18  certain  unratified  treaties.  For  the 
purpose  of  determining  the  persons  entitled  to  par- 
ticipate in  the  benefit  of  the  act,  section  7  provided 
that  the  Secretary  of  the  Interior  should  cause  a 
roll  to  be  made  of  the  persons  entitled  to  enroll- 
ment. Section  7  further  provided: 

Any  person  claiming  to  be  entitled  to  enroll- 
ment may  within  two  years  after  the  approval 
of  this  Act,  make  an  application  in  writing  to 
the  Secretary  of  the  Interior  for  enrollment. 
At  any  time  within  three  years  of  the  approval 
of  this  Act  the  Secretary  shall  have  the  right 
to  alter  and  revise  the  roll,  at  the  expiration 
of  which  time  said  roll  shall  be  closed  for  all 
purposes  and  thereafter  no  additional  names 
shall  be  added  thereto. 

By  the  act  of  April  29,  1930,  supra,  Congress 
amended  section  7  so  as  to  lengthen  the  periods 
for  the  filing  of  applications  by  the  Indians  and 
revision  of  the  roll  by  the  Secretary  of  the  Interior 
to  4  and  5  years,  respectively.  Otherwise,  the 
amendment  repeated  verbatim  the  language  of  the 
original  section.  In  virtue  of  the  amendatory  legis- 
lation as  interpreted  by  the  former  Solicitor  for 
this  Department  in  an  opinion  dated  July  8,  1930, 


M— 25999,  the  California  Indians  were  given  the 
right  to  apply  in  writing  to  the  Secretary  of  the 
Interior  for  enrollment  within  4  years  from  May 
18,  1928,  the  date  of  the  original  enactment,  or  up 
to  May  18,  1932,  and  the  Secretary  was  given  the 
right  to  "alter  and  revise  the  roll  at  any  time  within 
five  years"  from  May  18,  1928,  or  until  May  18, 
1933,  "at  the  expiration  of  which  time  said  roll  shall 
be  closed  for  all  purposes  and  thereafter  no  addi- 
tional names  shall  be  added  thereto". 

The  records  of  the  Indian  Office  show  that  Mrs. 
Leonelle  Josephine  Carsner  did  not  apply  for  en- 
rollment with  the  California  Indians  on  or  prior 
to  May  18,  1932,  as  required  by  the  statute,  and 
that  her  application  for  enrollment  was  denied  for 
that  reason.  See  letter  of  Commissioner  of  Indian 
Affairs  dated  July  6,  1932,  and  letter  dated  Novem- 
ber 21,  1932,  from  former  Secretary  Wilbur  to  the 
Attorney  General  of  California.  Indian  Office  File 
11626-1929,  part  4. 

In  his  letter  of  April  10,  the  Attorney  General 
urges  in  effect  that  the  right  conferred  upon  the 
Secretary  by  the  statute  to  alter  and  revise  the  roll 
at  any  time  prior  to  May  18,  1933,  invests  him  with 
authority  to  add  the  name  of  Mrs.  Carsner,  even 
though  she  failed  to  apply  for  enrollment  within 
the  period  prescribed  in  the  statute. 

The  provision  made  for  the  filing  of  written 
applications  for  enrollment  within  4  years  from  the 
date  of  enactment  obviously  was  designed  to  afford 
to  any  person  claiming  the  right  to  enrollment  the 
privilege  of  having  his  case  considered  and  deter- 
mined by  the  Secretary.  It  was  not  intended,  in  my 
opinion,  to  limit  enrollment  to  the  persons  so 
applying.  The  primary  object  in  directing  the  roll 
to  be  made  unquestionably  was  that  such  roll  when 
finally  made  and  approved  should  correctly  reflect 
the  number  and  names  of  the  persons  entitled  to 
share  in  such  benefits  as  might  accrue  from  judg- 
ments rendered  in  suits  instituted  by  the  Attorney 
General  for  the  State  of  California.  Realizing  that 
in  the  preparation  of  such  a  roll,  errors  both  of 
commission  and  omission  might  occur,  Congress 
was  careful  to  preserve  in  the  Secretary  the  power 
to  alter  and  revise  the  roll  for  a  limited  time.  The 
broad  power  so  conferred  upon  the  Secretary  is 
amply  sufficient,  I  think,  to  enable  him,  within  the 
limit  fixed,  to  place  upon  the  roll  the  name  of  any 
person  found  by  him  to  be  entitled  to  enrollment, 
whether  or  not  an  application  therefor  was  or  was 
not  filed  within  the  4-year  period. 

The  provision  for  the  filing  of  applications  with- 
in 4  years  is,  at  the  most,  merely  directory.  This  is 
measurably  reflected,  not  only  by  the  use  of  the 
permissive  word  "may"  instead  of  the  imperative 
word  "must"  or  "shall"  (see  Terre  Haute  and 
T.  R.  Co.  v.  Indiana,  194  U.S.  579)  ,  but  by  the 
failure  of  the  statute  to  provide  any  penalty  for 
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late  filing,  or  to  prohibit  consideration  by  the  Sec- 
retary of  an  application  not  filed  within  the  4-year 
period.  Under  such  circumstances,  the  provision 
under  discussion  appears  clearly  to  fall  within  that 
class  of  statutory  requisitions  so  aptly  described  by 
the  Supreme  Court  of  the  United  States  in  French 
v.  Ediuards   (13  Wall.  506) .  The  Court  said: 

There  are  undoubtedly  many  statutory  requi- 
sitions intended  for  the  guide  of  officers  in  the 
conduct  of  business  devolved  upon  them,  which 
do  not  limit  their  power  or  render  its  exercise 
in  disregard  of  the  requisitions  ineffectual. 
Such  generally  are  regulations  designed  to 
secure  order,  system,  and  dispatch  in  proceed- 
ings, and  by  a  disregard  of  which  the  rights  of 
parties  interested  can  not  be  injuriously 
affected.  Provisions  of  this  character  are  not 
usually  regarded  as  mandatory  unless  accom- 
panied by  negative  words  importing  that  the 
acts  required  shall  not  be  done  in  any  other 
manner  or  time  than  that  designated. 

See  also  Lewis  Sutherland  on  Statutory  Construc- 
tion, Vol.  2,  page  1114  et  seq. 

In  view  of  the  foregoing  it  is  my  opinion  that 
applicants  such  as  Mrs.  Leonelle  Josephine  Carsncr, 
who  failed  to  apply  for  enrollment  within  the  4- 
year  period,  may  nevertheless  be  enrolled  at  any 
time  prior  to  the  final  closing  of  the  roll  on  May 
18,  1933,  provided,  of  course,  such  applicants  are 
otherwise  entitled  to  enrollment. 

Nathan  R.  Margold, 

Solicitor. 


Tax   on    Electricity— Menominee    Power    Plant 


May  15,  1933. 


Memorandum  from  the  Solicitor: 


Was  it  the  intention  of  Congress  to  tax  the  In- 
dians of  the  Menominee  Tribe  under  the  Internal 
Revenue  Act  of  June  6,  1932  (47  Stat.  266),  for 
electrical  energy  generated  at  Neopit,  Wisconsin, 
on  the  Menominee  Indian  Reservation  with  a 
power  plant  constructed  by  the  expenditure  of  the 
tribal  funds  and  operated  as  an  adjunct  to  or  in 
connection  with  the  Menominee  Indian  Mills.  The 
question  of  the  payment  of  tax  on  electrical  energy 
in  this  instance  arises  because  of  the  submission 
by  Ralph  Fredenberg,  Aloysius  M.  Dodge  and 
James  Caldwell,  delegates  of  the  Menominee  Tribe 
of  Indians  who  say  in  a  statement  dated  April  11, 
1933,  that: 

"The  Menominee  Indians,  residing  upon  the 


Menominee  Reservation  in  Wisconsin,  seriously 
question  the  applicability  of  the  foregoing  rev- 
enue statute  to  the  electrical  energy  manu- 
factured and  sold  from  the  tribal  power  plant 
at  Neopit,  Wisconsin. 

The  Menominee  Indians  are  wards  of  the 
United  States  Government.  The  electrical  en- 
ergy, consumed  by  the  members  of  the  tribe  in 
their  homes,  against  which  this  tax  is  assessed, 
is  manufactured  and  sold  from  a  plant  built 
and  maintained  by  tribal  funds.  The  electrical 
current  from  this  plant  is  sold  only  upon  the 
Reservation,  and  the  revenue  therefrom  goes 
into  the  tribal  funds". 

Section  616  of  the  Internal  Revenue  Act,  supra, 
provides   in   part: 

"  (a)  There  is  hereby  imposed  a  tax  equiva- 
lent to  3  per  centum  of  the  amount  paid  on  or 
after  the  Fifteenth  day  after  the  date  of  the 
enactment  of  this  Act,  for  electrical  energy  for 
domestic  or  commercial  consumption  furnished 
after  such  date  and  before  July  1,  1934,  to  be 
paid  by  the  person  paying  for  such  electrical 
energy  and  to  be  collected  by  the  vendor". 

It  is  assumed  that  in  the  sale  of  electrical  energy 
produced  by  the  plant  the  same  plan  of  metering, 
billing  and  collecting  is  used  for  the  Whites  on  the 
Reservation  as  for  the  Indians,  and  that  the  3  per 
cent  tax  collected  is  in  addition  to  the  bill  produced 
when  using  the  established  kilowatt  rate  for  the 
electricity.  All  users  of  electricity  on  the  reservation 
are  purchasers  and  where  the  tax  is  collectible  the 
vendor  is  required  to  make  the  collection  of  the  3 
per  cent  tax  and  transmit  it  to  the  collector  of  In- 
ternal Revenue.  The  exemption  from  taxation  in 
subparagraph  (c)  of  the  act  does  not  extend  di- 
rectly to  Indians.  It  is  quoted  for  convenience: 

"No  tax  shall  be  imposed  under  this  section 
upon  any  payment  received  for  electrical  energy 
furnished  to  the  United  States  or  to  any  State 
or  Territory,  political  subdivision  thereof,  or 
the  District  of  Columbia.  The  right  to  exemp- 
tion under  this  subsection  shall  be  evidenced  in 
such  manner  as  the  Commissioner  with  the 
approval  of  the  Secretary  may  by  regulations 
prescribed". 

The  principal  question  for  determination  is 
whether  the  Indian  as  a  ward  of  the  Government 
is  exempt  from  taxation  under  the  Internal  Rev- 
enue Law  referred  to  because  the  ward's  property 
is  controlled  by  the  guardian,  and  by  implication, 
that  Congress  did  not  intend  to  extend  the  tax  law 
to  its  Indian  wards. 
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Prior  to  1848  numerous  treaties  had  been  effected 
with  the  Menominee  Tribe  of  Indians.  On  October 
18,  1848  (9  Stat.  952) ,  a  treaty  was  made  with  the 
Menominees  in  which  it  is  stated  in  Article  3: 

"In  consideration  of  the  foregoing  cession  the 
United  States  agree  to  give  and  do  hereby  give 
to  said  Indians  for  a  home  to  be  held  as  In- 
dians' lands  are  held,  all  that  country  or  tract 
of  land  ceded  to  the  United  States  by  the 
Chippewa  Indians  of  the  Mississippi  and  Lake 
Superior;  etc." 

The  lands  on  this  reservation  have  not  been 
allotted  under  any  act  of  Congress,  the  property  is 
tribal,  and  title  to  the  lands  remains  as  stated  in 
the  treaty.  The  Indians  on  the  reservation  who  use 
electricity  from  the  tribal  plant  are  wards  of  the 
Government. 

In  an  opinion  by  the  Comptroller  General  dated 
February  27,  1933,  relative  to  the  sale  of  electrical 
energy  (to  Government  employees)  developed  by 
the  Menominee  Indian  Mills,  Neopit,  Wisconsin, 
and  the  computation  of  Federal  tax  thereon,  he 
asserts: 

"As  stated  in  the  decision  of  the  Commis- 
sioner of  Internal  Revenue,  dated  February  7, 
1933,  where  electrical  energy  is  supplied  by  the 
Government  to  its  employees  for  private  use 
and  paid  for  by  them  on  a  consumption  basis, 
directly  or  by  pay  roll  deductions  from  their 
salaries,  the  purchase  of  such  energy  is  subject 
to  the  tax  imposed  by  section  616  of  the  rev- 
enue act". 

The  Comptroller  General  further  provides  in 
his  opinion  a  method  of  stating  and  settling  for 
the  taxes  collected.  From  this  it  appears  that  the 
Whites  living  on  the  reservation  and  using  elec- 
tricity developed  by  the  Menominee  Indian  Mills 
plant  are  required  to  pay  the  tax  of  3  per  cent. 
This  is  not  inimical  to  the  interest  of  the  Menom- 
inee Tribe  of  Indians  since  the  tax  is  paid  by  the 
consumer  and  is  not  an  attempt  to  tax  the  property 
of  the  wards  of  the  Government,  and  should  not 
deprive  the  tribe  of  its  usual  revenue  from  the 
plant. 

Turning  our  attention  now  to  the  necessity  of 
payment  of  the  tax  by  the  Indian  on  the  reserva- 
tion who  purchases  electrical  energy  from  the  tri- 
bal-owned plant,  we  must  determine  whether  there 
is  an  implied  exemption  in  favor  of  the  Indian. 

In  decision  of  October  28,  1932,  the  deputy  com- 
missioner of  internal  revenue  had  under  considera- 
tion the  payment  of  a  stamp  tax  on  a  deed  for 
conveyance  of  restricted  Indian  lands  from  one 
Indian  to  another  Indian.   By  the  transaction  the 


restriction  was  not  removed.  Section  725  of  the 
Revenue  Act  of  1932  provided  by  subsection  8  that 
on  deeds  conveying  realty  there  shall  be  assessed 
a  tax  of  50  cents  where  the  consideration  exceeds 
$100  and  does  not  exceed  $500  and  increasing  the 
tax  for  increased  consideration  named  in  the  deed. 
The  Commissioner  states: 

"Any  participation  in  income  from  property 
which  still  remains  within  the  ownership  of 
the  tribe  as  a  whole,  restricted  Indians  should 
not  be  taxed  under  the  Federal  revenue  acts  on 
the  ground  that  to  such  extent  it  is  not  the 
intention  of  Congress  to  tax  restricted  Indians." 

The  decision  of  the  Commissioner  holds  that  the 
taxing  stamp  should  not  be  affixed  to  a  deed  of 
conveyance  of  restricted  lands  from  one  restricted 
Indian  to  another  restricted  Indian.  The  decision 
of  the  Commissioner  on  the  question  of  tax  on  the 
transfer  of  lands  from  one  Indian  to  another  ap- 
pears to  me  to  be  almost  identical  with  the  case 
under  consideration  where  the  sale  is  that  of  elec- 
trical energy  produced  by  a  plant  owned  and  op- 
erated for  the  benefit  of  the  Menominee  Tribe  and 
the  electricity  is  sold  to  a  member  of  the  tribe. 

In  the  case  of  Blackbird  v.  Commissioner  of  In- 
ternal Revenue  (38  Fed.  (2d)  976) ,  the  court  was 
considering  the  applicability  of  the  income  tax 
under  the  Revenue  Act  of  1918  (40  Stat.  1057), 
and  the  Revenue  Act  of  1921  (42  Stat.  227),  in 
connection  with  the  income  of  Mary  Blackbird,  a 
restricted  full-blood  member  of  the  Osage  Tribe  of 
Indians.  The  principal  part  of  Mary  Blackbird's 
gross  income  for  the  two  years  for  which  it  was 
claimed  she  owed  income  tax,  was  her  share  of 
bonuses  and  royalties  on  tribal  mineral  leases.  The 
court  says: 

"She  and  the  other  petitioners  contend  that 
they  are  not  only  not  liable  for  the  amounts 
named  under  the  deficiency  orders  but  that 
they  are  not  subject  to  the  income  tax  statute. 
As  to  Mary  Blackbird,  we  are  disposed  to  yield 
our  assent  to  the  soundness  of  the  contention. 
She  is  a  restricted  full-blood  Osage.  Her  prop- 
erty is  under  the  supervising  control  of  the 
United  States.  She  is  its  ward,  and  we  cannot 
agree  that  because  the  income  statute,  Act  of 
1918  (40  Stat.  1057)  and  Act  of  1921  (42  Stat. 
227) ,  subjects  the  net  income  of  every  indi- 
vidual to  the  tax,  this  is  alone  sufficient  to 
make  the  Acts  applicable  to  her.  Such  holding 
woidd  be  contrary  to  the  almost  unbroken  pol- 
icy of  Congress  in  dealing  with  its  Indian 
wards  and  their  affairs.  Whenever  they  and 
their  interests  have  been  the  subject  affected 
by  legislation  they  have  been  named  and  their 
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interests  specifically  dealt  with.  Elk  v.  Wilkins, 
1 12  U.  S.  94,  100,  15  S.  Ct.  41,  44,  28  L.  Ed.  643: 
'General  acts  of  Congress  did  not  apply  to 
Indians,  unless  so  expressed  as  to  clearly  mani- 
fest an  intention  to  include  them'.  In  Choate  v. 
Trapp,  224  U.  S.  665,  32  S.  Ct.  565,  56  L.  Ed. 
941,  the  court,  after  noting  the  general  rule 
that  exemptions  from  taxation  are  to  be  strictly 
construed,  said  at  page  675  of  224  U.  S.  665, 
32  S.  Ct.  565,  569: 

"But  in  the  government's  dealings  with  the 
Indians  the  rule  is  exactly  the  contrary.  The 
construction,  instead  of  being  strict,  is  liberal; 
doubtful  expressions,  instead  of  being  resolved 
in  favor  of  the  United  States,  are  to  be  resolved 
in  favor  of  a  weak  and  defenseless  people,  who 
are  wards  of  the  nation,  and  dependent  wholly 
upon  its  protection  and  good  faith.  This  rule 
of  construction  has  been  recognized,  without 
exception,  for  more  than  a  hundred  years, 
and  has  been  applied  in  tax  cases." 

Cases  are  cited.  This  is  the  view  taken  of  the 
matter  by  the  Attorney  general  in  several  opinions. 
34  Ops.  Attys.  Gen.  439;  *  *  *" 

In  the  wording  of  both  the  electric  tax  and  the 
documentary  tax  the  law  seems  to  be  inclusive  but 
the  court  and  the  Commissioners  of  Internal  Rev- 
enue have  set  up  an  implied  inhibition  against  the 
collection  of  the  Internal  Revenue  tax  from  Indian 
wards. 

It  is  my  view  that  the  decision  of  the  Comptroller 
General  of  February  27,  1933,  indicates  conclu- 
sively that  a  white  person  using  the  electricity  from 
the  Menominee  plants  must  pay  the  3  per  cent  tax 
and  that  the  Indian  ward  is  exempt  from  payment 
of  the  tax  because  of  the  conclusions  reached  by 
the  Commissioner  of  Internal  Revenue  in  his  opin- 
ion of  October  28,  1932,  relative  to  payment  of  the 
stamp  tax  on  deeds  and  the  decision  of  the  court 
in  the  case  of  Blackbird  v.  Commissioner,  supra. 

Nathan  R.  Margold, 

Solicitor. 


Taxability  of  Electric  Power  Generated  on 
Menominee  Indian  Reservation 

54  I.D.  218 

Opinion,  June  5 ,  1933. 
Indians — Status — Internal  Revenue  Taxation. 

The  courts  and  the  Commissioner  of  Internal  Revenue 
have  set  up  an  implied  inhibition  against  the  collection 
of  the  Internal  Revenue  tax  from  Indian  wards. 


Indians — Application  of  General  Statutes — When  Statutes 
Apply. 

General  acts  of  Congress  do  not  apply  to  Indians,  unless 
so  expressed  as  to  clearly  manifest  an  intention  to  in- 
clude them;  and  wherever  they  and  their  interests  have 
been  the  subject  affected  by  legislation,  they  have  been 
named  and  their  interests  specifically  dealt  with. 

Indians — Lands   Tribal   and   Unallotted — Tax   Immunity — 
Internal  Revenue  Act  of  June  6,  1932. 

Electrical  energy  generated  on  an  Indian  reservation  by  a 
power  plant  constructed  out  of  tribal  funds  and  operated 
as  an  adjunct  to  or  in  connection  with  an  Indian  com- 
mercial activity  is  not  taxable  under  section  616  of  the 
act  of  June  6,  1932  (47  Stat.  266)  ,  the  lands  being  tribal 
and  unallotted,  and  the  Indians  wards  of  the  Govern- 
ment. 

Indians — Tribal   Property   of    Menominees — Internal   Rev- 
enue Taxation — Legislative  Intent. 

To  the  extent  of  participation  in  income  from  property 
which  still  remains  within  the  ownership  of  an  Indian 
tribe  as  a  whole,  restricted  Indians  should  not  be  taxed 
under  the  Federal  revenue  acts,  since  to  such  extent  it 
appears  not  the  intention  of  Congress. 

Internal  Revenue  Taxation — Electrical  Power  Generated 
on   Indian   Reservation — Non-Indians  Subject  to   Tax. 

Electrical  energy,  generated  by  a  power  plant  constructed 
out  of  tribal  funds  and  operated  in  connection  with 
Indian  mills  on  an  Indian  reservation,  when  furnished 
to  non-Indians,  is  taxable  under  the  Internal  Revenue 
Act  of  June  6,  1932. 

Decisions  and  Opinions  Cited  and  Applied. 

Blackbird  v.  Commissioner  of  Internal  Revenue  (38  Fed. 
2d,  976)  ;  34  Op.  Atty.  Gen.  439;  Op.  Comp.  Gen.  of  Feb- 
ruary 27,  1933,  cited  and  applied. 

Margold,   Solicitor: 

With  reference  to  the  request  of  the  Commis- 
sioner of  Indian  Affairs,  addressed  to  you  under 
date  of  April  29,  1933,  for  opinion  (requested  by 
Ralph  Fredenberg,  Aloysius  M.  Dodge,  and  James 
Caldwell,  delegates  of  the  Menominee  Tribe  of 
Indians,  under  date  of  April  11,  1933)  on  the  ques- 
tion whether  electrical  energy  generated  at  Neopit, 
Wisconsin,  on  the  Menominee  Indian  Reservation, 
by  a  power  plant  constructed  out  of  tribal  funds 
and  operated  as  an  adjunct  to  or  in  connection 
with  the  Menominee  Indian  Mills,  is  taxable  under 
the  Internal  Revenue  Act  of  June  6,  1932  (47  Stat. 
266) ,  my  opinion  follows: 

The  pertinent  part  of  the  statute  reads: 

(a)    There  is  hereby  imposed  a  tax  equiva- 
lent to  3  per  centum  of  the  amount  paid  on 
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or  after  the  fifteenth  day  after  the  date  of  the 
enactment  of  this  Act,  for  electrical  energy 
for  domestic  or  commercial  consumption  fur- 
nished after  such  date  and  before  July  1,  1934, 
to  be  paid  by  the  person  paying  for  such  elec- 
trical energy  and  to  be  collected  by  the  vendor. 
(Sec.  616,  Act  of  June  6,  1932,  supra.) 

The  question  divides  itself  into  two  parts: 

1.  Are  the  Indians  to  whom  the  electrical  energy 
is  furnished  by   the   plant  exempt   from   the   tax? 

2.  Are  non-Indians  to  whom  such  energy  is  fur- 
nished exempt  from  the  tax? 

(1)  Prior  to  1848  numerous  treaties  had  been 
effected  with  the  Menominee  Tribe  of  Indians.  On 
October  18,  1848  (9  Stat.  952) ,  a  treaty  was  made 
with  the  Menominees  in  which  it  is  stated  in 
Article  3: 

In  consideration  of  the  foregoing  cession  the 
United  States  agree  to  give  and  do  hereby  give 
to  said  Indians  for  a  home  to  be  held  as  In- 
dians' lands  are  held,  all  that  country  or  tract 
of  land  ceded  to  the  United  States  by  the 
Chippewa  Indians  of  the  Mississippi  and  Lake 
Superior,   *   *   * 

The  lands  on  this  reservation  have  not  been 
allotted  under  any  act  of  Congress,  the  property 
is  tribal,  and  title  to  the  lands  remains  as  stated 
in  the  treaty.  The  Indians  on  the  reservation  who 
use  electricity  from  the  tribal  power  plant  are 
wards  of  the  Government. 

In  decision  of  October  28,  1932,  the  Deputy 
Commissioner  of  Internal  Revenue  had  under  con- 
sideration the  payment  of  a  stamp  tax  on  a  deed 
for  conveyance  of  restricted  Indian  lands  from 
one  Indian  to  another  Indian.  By  the  transaction 
the  restriction  was  not  removed.  Section  725  of  the 
Revenue  Act  of  1932  provided  by  subsection  8 
that  on  deeds  conveying  realty  there  shall  be  as- 
sessed a  tax  of  50  cents  where  the  consideration 
exceeds  f  100  and  does  not  exceed  $500,  and  increas- 
ing the  tax  for  increased  consideration  named  in 
the  deed.  The  Commissioner  states: 

The  Blackbird  case  should  be  taken  to  stand 
for  the  proposition  that  to  the  extent  of  re- 
stricted allotted  lands,  and  of  any  participa- 
tion in  income  from  property  which  still  re- 
mains within  the  ownership  of  the  tribe  as  a 
whole,  restricted  Indians  should  not  be  taxed 
under  the  Federal  revenue  acts  on  the  ground 
that  to  such  extent  it  is  not  the  intention  of 
Congress  to  tax  restricted  Indians. 


The  decision  of  the  Commissioner  holds  that  the 
taxing  stamp  should  not  be  affixed  to  a  deed  of 
conveyance  of  restricted  lands  from  one  restricted 
Indian  to  another  restricted  Indian.  The  decision 
of  the  Commissioner  on  the  question  of  tax  on  the 
transfer  of  lands  from  one  Indian  to  another 
appears  to  me  to  be  almost  identical  with  the  case 
under  consideration,  where  the  sale  is  that  of  elec- 
trical energy  produced  by  a  plant  owned  and  op- 
erated for  the  benefit  of  the  Menominee  Tribe 
and  the  electricity  is  sold  to  a  member  of  the  tribe. 

In  the  case  of  Blackbird  v.  Commissioner  of  In- 
ternal Revenue  (38  Fed.  2d,  976)  ,  the  court  was 
considering  the  applicability  of  the  income  tax 
under  the  Revenue  Act  of  1918  (40  Stat.  1057), 
and  the  Revenue  Act  of  1921  (42  Stat.  227) ,  in 
connection  with  the  income  of  Mary  Blackbird,  a 
restricted  full-blood  member  of  the  Osage  Tribe  of 
Indians.  The  principal  part  of  Mary  Blackbird's 
gross  income  for  the  two  years  for  which  it  was 
claimed  she  owed  income  tax,  was  her  share  of 
bonuses  and  royalties  on  tribal  mineral  leases.  The 
court  says: 

She  and  the  other  petitioners  contend  that 
they  are  not  only  not  liable  for  the  amounts 
named  under  the  deficiency  orders  but  that 
they  are  not  subject  to  the  income  tax  statute. 
As  to  Mary  Blackbird,  we  are  disposed  to 
yield  our  assent  to  the  soundness  of  the  con- 
tention. She  is  a  restricted  full-blood  Osage. 
Her  property  is  under  the  supervising  control 
of  the  United  States.  She  is  its  ward,  and  we 
cannot  agree  that  because  the  income  statute, 
Act  of  1918  (40  Stat.  1057)  and  Act  of  1921 
(42  Stat.  227) ,  subjects  "the  net  income  of 
every  individual"  to  the  tax,  this  is  alone  suffi- 
cient to  make  the  Acts  applicable  to  her.  Such 
holding  would  be  contrary  to  the  almost  un- 
broken policy  of  Congress  in  dealing  with  its 
Indian  wards  and  their  affairs.  Whenever  they 
and  their  interests  have  been  the  subject  af- 
fected by  legislation  they  have  been  named  and 
their  interests  specifically  dealt  with.  Elk  v. 
Wilkins,  112  U.S.  94,  100,  5  S.Ct.  41,  44,  28 
L.Ed.  643:  "General  acts  of  Congress  did  not 
apply  to  Indians,  unless  so  expressed  as  to 
clearly  manifest  an  intention  to  include  them." 
In  Choate  v.  Trapp,  224  U.S.  665,  32  S.Ct. 
565,  56  L.Ed.  941,  the  court,  after  noting  the 
general  rule  that  exemptions  from  taxation 
are  to  be  strictly  construed,  said  at  page  675 
of  224  U.S.,  32  S.Ct.  565,  569: 

"But  in  the  government's  dealings  with  the 
Indians  the  rule  is  exactly  the  contrary.  The 
construction,  instead  of  being  strict,  is  liberal; 


352 


Department  of  the  Interior 


June  5,  1933 


doubtful  expressions,  instead  of  being  resolved 
in  favor  of  the  United  States,  are  to  be  resolved 
in  favor  of  a  weak  and  defenseless  people,  who 
are  wards  of  the  nation,  and  dependent  wholly 
upon  its  protection  and  good  faith.  This  rule 
of  construction  has  been  recognized,  without 
exception,  for  more  than  a  hundred  years, 
and  has  been  applied  in  tax  cases. 

"Cases  are  cited.  This  is  the  view  taken  of 
the  matter  by  the  Attorney  General  in  several 
opinions.  34  Ops.  Attys.  Gen.  439;   *   *   *." 

In  the  wording  of  both  the  electric  tax  and  the 
documentary  tax  the  law  seems  to  be  inclusive,  but 
the  courts  and  the  Commissioner  of  Internal  Reve- 
nue have  set  up  an  implied  inhibition  against  the 
collection  of  the  Internal  Revenue  tax  from  In- 
dian wards. 

Upon  the  foregoing  considerations  it  is  my 
opinion  that  Indian  wards  are  exempt  from  pay- 
ment  of   the    tax   in   question. 

(2)  In  an  opinion  by  the  Comptroller  General 
dated  February  27,  1933,  relative  to  the  sale  of 
electrical  energy  (to  Government  employees)  de- 
veloped by  the  Menominee  Indian  Mills,  Neopit, 
Wisconsin,  and  the  computation  of  Federal  tax 
thereon,   he  asserts: 

As  stated  in  the  decision  of  the  Commis- 
sioner of  Internal  Revenue,  dated  February  7, 
1933,  where  electrical  energy  is  supplied  by  the 
Government  to  its  employees  for  private  use 
and  paid  for  by  them  on  a  consumption  basis, 
directly  or  by  pay  roll  deductions  from  their 
salaries,  the  purchase  of  such  energy  is  subject 
to  the  tax  imposed  by  section  616  of  the 
revenue  act. 

The  Comptroller  General  further  provides  in 
his  opinion  a  method  of  stating  and  settling  for 
the  taxes  collected.  From  this  it  appears  that  the 
whites  living  on  the  reservation  and  using  elec- 
tricity developed  by  the  Menominee  Indian  Mills 
plant  are  required  to  pay  the  tax  of  3  per  cent. 
This  is  not  inimical  to  the  interest  of  the  Menom- 
inee Tribe  of  Indians,  since  the  tax  is  paid  by  the 
consumer  and  is  not  an  attempt  to  tax  the  prop- 
erty of  the  wards  of  the  Government,  and  should 
not  deprive  the  tribe  of  its  usual  revenue  from 
the  plant. 

Approved: 

Oscar  L.  Chapman,  Assistant  Secretary. 


Investment   of   Osage   Funds 

54  I.D.  260 

M-27369  July  22,  1933. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  Indian 
Affairs  you  have  requested  my  opinion  as  to 
whether  the  investment  of  the  surplus  funds  of 
those  members  of  the  Osage  Tribe  of  Indians  who 
are  residents  of  the  State  of  Oklahoma  in  United 
States  Government  bonds  is  authorized  under  that 
provision  in  section  1  of  the  act  of  February  27, 
1925    (43  Stat.   1008)  ,  reading: 

"The  Secretary  of  the  Interior  shall  invest 
the  remainder,  after  paying  the  taxes  of  such 
members,  in  United  States  bonds,  Oklahoma 
State  bonds,  real  estate,  first  mortgage  real  es- 
tate loans  not  to  exceed  50  per  centum  of  the 
appraised  value  of  such  real  estate,  and  where 
the  member  is  a  resident  of  Oklahoma  such 
investment  shall  be  in  loans  on  Oklahoma  real 
estate,  stock  in  Oklahoma  building  and  loan 
associations,  livestock,  or  deposit  the  same  in 
banks  in  Oklahoma,  or  expend  the  same  for 
the  benefit  of  such  member,  such  expenditures, 
investments,  and  deposits  to  be  made  under 
such  restrictions,  rules,  and  regulations  as  he 
may  prescribe:  Provided,  That  the  Secretary  of 
the  Interior  shall  not  make  any  investment  for 
an  adult  member  without  first  securing  the  ap- 
proval of  such  member  of  such  investment." 
[Italics  supplied] 

In  presenting  this  matter  it  is  stated: 

"It  will  be  observed  that  as  to  the  members 
of  this  tribe  who  are  resident  in  Oklahoma  the 
classes  of  securities  in  which  such  'remainder', 
commonly  referred  to  as  surplus  funds  or 
accumulated  funds,  'shall'  be  invested,  does 
not  include  United  States  Government  bonds. 
An  earlier  statute  dealing  with  the  same  sub- 
ject matter,-Act  of  March  3,  1921  (41  Stat. 
1249) ,  Sec.  4,— contained  no  such  inhibition, 
but  did  permit  the  investment  of  such  surplus 
moneys  belonging  to  resident  members  of 
this  tribe  in  Oklahoma  in  United  States  Gov- 
ernment bonds,  along  with  the  other  state  or 
local  securities  therein  enumerated. 
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The  later  enactment,  however,  of  1925,  in 
so  far  as  resident  members  are  concerned,  hav- 
ing in  express  terms  confined  investment  of 
these  funds  to  certain  designated  securities, 
it  has  heretofore  been  held,  administratively  at 
least,  that  we  are,  therefore,  inhibited  from  in- 
vesting such  surplus  funds  belonging  to  such 
resident  members  in  United  States  Govern- 
ment bonds.  This  has  proved  to  be  a  serious 
disadvantage  to  these  Indians,  due  largely  to 
the  instability  under  present  conditions  of  the 
class  of  securities  offered  by  investment  locally 
in  a  community  in  which  they  reside  and  the 
further  fact  that  the  interest  paid  or  earned 
while  leaving  such  funds  on  deposit  in  local 
banks  has  not  been  very  large;  around  3  or 
31/2   per  cent." 

The  question  presented  turns  primarily  upon 
the  effect  of  the  qualifying  words  "and  where  the 
member  is  a  resident  of  Oklahoma  such  investment 
shall  be  in  loans  on  Oklahoma  real  estate  *  *  *." 
The  general  language  of  the  statute  immediately 
preceding  these  words  is  that  the  "Secretary  of  the 
Interior  shall  invest  the  remainder  *  *  *  in 
United  States  bonds,  Oklahoma  State  bonds,  real 
estate,  first  mortgage  real  estate  loans  not  to  ex- 
ceed 50  per  cent  of  the  appraised  value  of  such 
real  estate".  This  language  standing  alone  obviously 
embraces  both  resident  and  nonresident  members. 
The  administrative  view  referred  to,  however,  con- 
strues the  qualifying  words  as  confining  the  appli- 
cation of  the  general  language  to  members  who 
are  non-residents  of  Oklahoma,  and  as  establishing 
a  separate  and  limited  class  of  investments  for  the 
resident  members,  namely,  loans  on  Oklahoma  real 
estate,  stock  in  Oklahoma  building  and  loan  asso- 
ciations and  livestock.  It  is  to  be  observed  that  un- 
der such  construction,  investments  for  nonresidents 
may  be  made  in  Oklahoma  State  bonds,  but  the 
funds  of  residents  of  that  State  could  not  be  in- 
vested in  such  securities;  the  funds  of  nonresidents 
could  be  invested  in  real  estate  in  Oklahoma  or 
elsewhere,  but  the  funds  of  residents  could  not  be 
invested  in  real  estate  anywhere,  not  even  in  their 
own  State;  the  funds  of  residents  might  be  invested 
in  livestock,  but  the  funds  of  nonresidents  could 
not  be  used  for  that  purpose  however  much  they 
might  desire  to  engage  in  the  livestock  business; 
and  the  funds  of  nonresident  members  might  be 
invested  in  United  States  Government  bonds,  but 
this  unquestionably  safe  and  sound  form  of  invest- 
ment would  be  denied  to  the  resident  member.  A 
construction  leading  to  such  obviously  unjust  and 
absurd    consequences    can    hardly    be   regarded    as 


representing  the  purpose  and  intent  of  Congress, 
and  should  be  rejected  under  the  well-settled  rule 
that  all  laws  are  to  be  given  a  sensible  construc- 
tion and  that  a  literal  application  of  a  statute 
which  would  lead  to  absurd  consequences  should 
be  avoided  whenever  a  reasonable  application 
can  be  given  to  it  consistent  with  the  legislative 
purpose.  United  States  v.  Katz  (271  U.  S.  354,  357) . 
The  provision  in  the  prior  act  of  March  3,  1921 
(41  Stat.  1249),  of  which  the  provision  under  dis- 
cussion is  amendatory,  limited  investments  to 
United  States  bonds  and  Oklahoma  State,  county 
or  school  bonds,  and  made  no  provision  for  ex- 
penditures for  the  benefit  of  the  members  no  mat- 
ter how  great  the  need.  The  obvious  purpose  of  the 
amendatory  provision  was  to  liberalize  the  prior 
law  so  as  to  permit  greater  latitude  in  investments 
and  vest  in  the  Secretary  broad  general  authority 
in  the  matter  of  expenditures  of  the  funds  of  these 
Indians.  The  more  sensible  view,  in  line  with  this 
general  purpose  and  one  reasonably  supported  by 
the  language  of  the  statute,  is  that  the  words  "and 
where  the  member  is  a  resident  of  Oklahoma  such 
investment  shall  be  in  loans  on  Oklahoma  real 
estate",  were  intended  to  and  should  be  confined 
to  the  particular  class  of  investment  there  men- 
tioned, viz.  loans  on  real  estate.  The  restriction  or 
limitation  so  placed  upon  resident  members  fol- 
lows immediately  that  part  of  the  general  lan- 
guage authorizing  the  investment  in  first  mortgage 
real  estate  loans  and  the  use  in  the  qualifying 
clause  of  the  singular  term  "such  investment" 
rather  plainly  indicates  that  the  limitation  was  to 
be  confined  to  that  particular  class  of  investment. 
In  other  words,  the  qualifying  clause  appears  to 
have  been  inserted  in  the  parenthetical  manner  so 
as  to  require  that  all  investments  of  the  funds  of 
members  resident  of  Oklahoma  in  first  mortgage 
real  estate  loans  be  limited  to  loans  on  real  estate 
located  in  that  State,  leaving  as  part  of  the  general 
language  of  the  statute,  applying  alike  to  all  mem- 
bers of  the  tribe,  both  resident  and  nonresident, 
the  provisions  preceding  and  following  that  clause. 
Under  this  view,  which  is  undoubtedly  the  correct 
one,  ample  authority  exists  for  the  investment  of 
the  funds  in  question,  whether  belonging  to  resi- 
dent or  nonresident  members,  in  United  States 
Government  bonds. 

Charles  Fahy, 

Acting  Solicitor. 

Approved:    July    22,    1933. 
Harold  L.  Ickes,  Secretary. 
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July  26,  1933. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

The  Commissioner  of  Indian  Affairs  and  the 
Director  of  Investigations  have  asked  my  opinion 
as  to  the  jurisdiction  of  the  authorities  of  the 
Klamath  Indian  Reservation  in  Oregon  and  of 
the  Federal  courts  over  gambling  and  similar 
offenses  within  the  incorporated  town  of  Chiloquin 
on  the  Klamath  Reservation.  In  this  connection, 
they  have  submitted  to  me  a  letter  from  Wade 
Crawford,  Acting  Superintendent  of  the  Klamath 
Indian  Reservation,  which  addresses  itself  espe- 
cially to  the  question  of  the  legal  ability  of  the 
reservation  officials  to  prevent  white  residents  of 
the  town  from  engaging  Indians,  including  minors, 
in  gambling. 

In  determining  the  extent  of  Federal  jurisdic- 
tion, the  first  question  to  be  decided  is  whether  or 
not  the  town  of  Chiloquin  is  in  "Indian  country." 
The  facts  necessary  to  a  decision  on  this  question 
are  not  covered  in  Mr.  Crawford's  letter.  I  am  in- 
formed by  the  Indian  Bureau  that  some  of  the  land 
in  the  town  is  owned  in  fee  by  whites.  As  to  such 
land  the  United  States  has  no  title  and,  therefore, 
no  jurisdiction  so  far  as  criminal  offenses  are  con- 
cerned (State  v.  Big  Sheep,  1926-75  Mont.  219; 
243  Pac.  1067)  ,  unless  criminal  jurisdiction  has 
been  retained  by  treaty  or  act  of  Congress.  There 
is  no  such  treaty  or  statute  relating  to  this  reser- 
vation. A  part  of  the  land  in  the  town  is  held  by 
Indians  under  trust  or  restricted  allotments.  Such 
land  is  within  Indian  country  for  the  purpose  of 
Federal  criminal  jurisdiction.  United  States  v. 
Ramsey   (1926-271  U.  S.  467)  . 

So  far  as  Indian  country  is  concerned,  Congress 
has  the  power  to  punish  all  crimes  committed 
therein  whether  by  whites  or  Indians.  United  States 
v.  Rogers  (1846-4  How.  567,  572).  And  Congress 
can  punish  crimes  by  whites  on  Indians  in  Indian 
country  within,  as  well  as  without,  the  limits  of  a 
State.  United  States  v.  Kagama  (1886-118  U.  S. 
375);  In  re  Wilson  (1891-140  U.  S.  575).  The 
mere  fact  that  Indian  country  is  included  within  a 
subdivision  of  a  State  would  not  affect  the  juris- 
diction of  the  United  States.  Thus,  in  Donnelly  v. 
United  States  (1913-228  U.  S.  243)  it  was  held 
that  the  creation  of  a  school  district  by  a  State 
on  land  in  an  Indian  Reservation  could  not  affect 
the    criminal    jurisdiction    of    Congress    over    such 


land.  It  is  clear  that  the  United  States  has  para- 
mount jurisdiction  over  Indian  country,  and  that 
accordingly  no  action  on  the  part  of  the  State 
could  affect  or  diminish  such  jurisdiction. 

Congress  has,  however,  allowed  its  extensive 
jurisdiction  in  criminal  matters  to  remain  largely 
unexercised,  aside  from  certain  enumerated  offen- 
ses, including  extensive  provisions  relating  to  the 
sale  of  intoxicants  to  Indians,  but  not  including 
gambling  or  similar  activities,  the  only  criminal 
jurisdiction  conferred  by  Congress  is  under  sec- 
tion 217  of  25  U.  S.  C.  A.,  which  makes  the  general 
criminal  laws  of  the  United  States  which  are  ap- 
plicable within  the  territory  in  the  exclusive  juris- 
diction of  the  United  States  (not  including  the 
District  of  Columbia)  ,  applicable  as  well  in  all 
Indian  country.  1  have  failed  to  discover  any 
statute  relating  to  gambling  or  similar  activities. 
The  United  States  and  Federal  officials,  in  the  ab- 
sence of  such  an  enactment,  would  have  no  juris- 
diction over  such  offenses. 

The  only  hope  of  remedying  the  situation  de- 
scribed by  Mr.  Crawford  is  under  the  general  pow- 
ers of  the  President  and  the  Commissioner  of  In- 
dian Affairs.  These  powers  are  conferred  by  sec- 
tions 2  and  9  of  the  25  U.  S.  C.  A.  which  read  as 
follows: 

"Sec.  2.  The  Commissioner  of  Indian  Af- 
fairs shall,  under  the  direction  of  the  Secretary 
of  the  Interior,  and  agreeably  to  such  regula- 
tions as  the  President  may  prescribe,  have  the 
management  of  all  Indian  affairs  and  of  all 
matters    arising    out    of    Indian    relations." 

"Sec.  9.  The  President  may  prescribe  such 
regulations  as  he  may  think  fit  for  carrying  into 
effect  the  various  provisions  of  any  act  relating 
to  Indian  affairs,  and  for  the  settlement  of 
the  accounts  of  Indian   affairs." 

Under  almost  identical  provisions,  in  United  States 
v.  Clapox  (1888-35  Fed.  575,  D.  C.  Ore.)  the 
President  was  held  authorized  to  establish  courts 
of  Indian  affairs  and  to  define  "Indian  offenses" 
and  the  punishment  therefor.  These  Indian  offen- 
ses, of  course,  related  only  to  offenses  by  Indians. 
The  President  would  not  in  my  opinion  have 
power  to  define  offenses  and  prescribe  punishment 
of  whites  in  Indian  territory.  Whites  would  be 
tried  not  before  an  Indian  court,  but  in  the  Fed- 
eral District  courts,  and  therefore  would  be  subject 
to  the  ordinary  rules  governing  such  courts.  As  a 
partial  solution  of  the  problem  (other  than  keep- 
ing a  vigilant  watch  for  liquor  law  violations)  I 
can  only  suggest  a  procedure  such  as  that  dealt 
with  in  the  case  of  Rainboiv  v.  Young  (1908-161 
Fed.  835,  CCA.  8th)  .  In  this  case  it  appeared  that 
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Indian  police  acting  under  instructions  of  the 
Superintendent  of  an  Indian  agency,  who  in  turn 
was  acting  under  the  directions  of  the  Commis- 
sioner of  Indian  Affairs,  had  ejected  a  collector 
from  a  reservation  on  days  when  payments  were 
being  made  to  Indians,  only  reasonable  force  being 
used.  Judge  Van  Devanter,  now  of  the  United 
States  Supreme  Court,  sustained  the  power  of  the 
Indian  authorities  to  remove  from  a  reservation 
anyone  whose  presence  thereon  was,  in  the  judg- 
ment of  the  Secretary  of  the  Interior,  detrimental 
to  the  peace  and  welfare  of  the  Indians.  He  said 
(at   pages   838-S39)  : 

"In  our  opinion  the  very  general  language 
of  the  statutes  makes  it  quite  plain  that  the 
authority  conferred  upon  the  Commissioner  of 
Indian  Affairs  was  intended  to  be  sufficiently 
comprehensive  to  enable  him,  agreeably  to  the 
laws  of  Congress  and  to  the  supervision  of  the 
President  and  the  Secretary  of  the  Interior,  to 
manage  all  Indian  affairs,  and  all  matters  aris- 
ing out  of  Indian  relations,  with  a  just  regard, 
not  merely  to  the  rights  and  welfare  of  the 
public,  but  also  to  the  rights  and  welfare  of  the 
Indians,  and  to  the  duty  of  care  and  protec- 
tion owing  to  them  by  reason  of  their  state  of 
dependency  and  tutelage.  And,  while  there  is 
no  specific  provision  relating  to  the  exclusion 
of  collectors  from  Indian  agencies  at  times 
when  payments  are  being  made  to  the  Indians, 
it  does  not  follow  that  the  commissioner  is 
without  authority  to  exclude  them;  for  by  sec- 
tion 2149  (Revised  Statutes)  he  is  both  au- 
thorized and  required,  with  the  approval  of 
the  Secretary  of  the  Interior,  to  remove  from 
any  tribal  reservation  "any  person"  whose 
presence  therein  may,  in  his  judgment,  be 
detrimental  to  the  peace  and  welfare  of  the 
Indians.  This  applies  alike  to  all  persons  whose 
presence  may  be  thus  detrimental,  and  com- 
mits the  decision  of  that  question  to  the  com- 
missioner. Of  course,  it  is  necessary  to  the 
adequate  protection  of  the  Indians  and  to  the 
orderly  conduct  of  reservation  affairs  that 
some  such  authority  should  be  vested  in  some 
one,  and  it  is  in  keeping  with  other  legislation 
relating  to  the  Indians  that  it  should  be  vested 
in  the  commissioner.  United  States  ex  rel. 
West  v.  Hitchcock,  205  U.S.  80,  27  Sup.  Ct. 
423,  51  L.  Ed.  718.  There  is  no  provision  for  a 
re-examination  by  the  courts  of  the  question  of 
fact  so  committed  to  him  for  decision  and, 
considering  the  nature  of  the  question,  the 
plenary  power  of  Congress  in  the  matter,  and 
the  obvious  difficulties  in  the  way  of  such  a 
re-examination,   we   think   it  is  intended   that 


there  shall  be  none.  United  States  ex  rel.  West 
v.  Hitchcock,  supra;  Stanclift  v.  Fox,  81 
C.  C.  A.  623,  152  Fed.  697. 

It  follows  that  the  commissioner's  direction 
to  the  superintendent  and  the  latter's  verbal 
order  to  the  agency  policemen  were  given  in 
the  exercise  of  a  lawful  authority,  and  there- 
fore that  what  was  done  by  the  policemen  was 
done  in  the  lawful  discharge  of  a  duty  placed 
upon  them  in  pursuance  of  a  law  of  the 
United  States." 

See  also  Maxey  v.  Wright  (1960-Ct.  of  App.  of 
Ind.  Territory,  54  S.  W.  807,  affirmed  105  Fed. 
1003). 

The  statute  under  which  the  Secretary  and  the 
Indian  officials  acted  in  the  Rainboiv  case  is  still 
in  force  (25  U.  S.  C.  A.,  section  222) .  It  reads  as 
follows: 

"The  Commissioner  of  Indian  Affairs  is  au- 
thorized and  required,  with  the  approval  of 
the  Secretary  of  the  Interior,  to  remove  from 
any  tribal  reservation  any  person  being  therein 
without  authority  of  law,  or  whose  presence 
within  the  limits  of  the  reservation  may,  in 
the  judgment  of  the  commissioner,  be  detri- 
mental to  the  peace  and  welfare  of  the  In- 
dians; and  may  employ  for  the  purpose  such 
force  as  may  be  necessary  to  enable  the  agent 
to  effect  the  removal  of  such  person."  (R.  S. 
Sec.  2149). 

Thus  the  reservation  officials,  if  directed  by  the 
Secretary  and  the  Commissioner  of  Indian  Affairs, 
would  have  authority  at  any  time  that  an  unde- 
sirable entered  "Indian  country,"  including  any 
allotment,  to  eject  him  by  the  use  of  reasonable 
force  if  necessary.  If  any  person  who  has  been 
ejected  should  return,  he  would  render  himself 
liable  to  the  $1,000  penalty  prescribed  for  such 
offenses  by  section  221,  25  U.  S.  C.  A.  The  power 
of  removal  under  this  section  has  been  held  to 
cover  not  only  collectors,  but  even  an  alderman  of 
an  incorporated  town  in  a  Territory.  The  alder- 
man in  that  case  was  not  a  State  official,  since  the 
reservation  was  not  then  included  within  a  State, 
but  the  decision  would  be  equally  applicable  if  he 
were.  Ex  Parte  Carter  (1903-76  S.  W.  102;  4  I.  T. 
539)  .  The  question  of  whether  the  presence  of  any 
person  in  Indian  country  is  detrimental  to  the  wel- 
fare of  Indians  is  one  for  the  Commissioner  of 
Indian  Affairs  and  the  Secretary  of  the  Interior, 
and  the  courts  will  not  review  their  decision. 
United  States  v.  Sturgeon  (1879-Fed.  Cas.  No. 
16,  413,  D.  C.  Nev.).  See  United  States  v.  Mullin 
(1895-71  Fed.  682,  684,  D.  C.  Neb.) .  It  seems  to  me 
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not  unlikely,  although  I  do  not  know  the  precise 
situation  in  Chiloquin,  that  it  would  be  possible 
to  exercise  some  degree  of  control  through  the 
medium  of  ejections  and  the  prosecution  of  ejected 
parties  for  returning.  Other  than  by  this  means 
Congress  has  not  authorized  the  Indian  authorities 
to  act  on  the  matters  brought  up  by  Mr.  Crawford. 

Charles  Fahy, 

Acting  Solicitor. 

Approved:  July  26,  1933. 

T.  A.  Walters,  First  Assistant  Secretary. 


Payment  of  Tuition— Sectarian 
Schools 

M-27514  August  1,  1933. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  the  legality 
of  contracts  entered  into  on  behalf  of  the  Govern- 
ment for  the  education  of  Indian  children  in  sec- 
tarian  schools. 

Over  a  long  period  of  years  antedating  the  year 
1905  and  extending  through  the  fiscal  year  1933, 
annual  contracts  for  the  education  of  Indian  chil- 
dren in  Mission  schools  of  various  denominations 
have  been  entered  into.  In  earlier  times  these  con- 
tracts were  financed  from  funds  belonging  to  the 
Indian  tribes  and  also  from  gratuitous  appropria- 
tions of  the  public  funds.  In  1894,  however,  oppo- 
sition developed  against  appropriating  public 
moneys  for  sectarian  education  and  in  the  Indian 
appropriation  act  for  that  year  under  the  heading 
"Support  of  Schools",  the  property  of  discontinu- 
ing contract  schools  and  to  make  such  recom- 
mendations as  he  might  deem  proper.  The  Secre- 
tary suggested  and  Congress  adopted  measures 
providing  for  a  gradual  reduction  and  final  elim- 
ination of  the  aid  to  sectarian  schools.  This  was 
accomplished  by  certain  limitations  contained  in 
the  Indian  appropriation  acts  for  1895,  1896,  1897, 
1898,  and  1899,  the  latter  act  containing  the  decla- 
ration "This  being  the  final  appropriation  for 
sectarian  schools".  In  addition  to  this  there  was 
inserted  in  the  act  of  June  10,  1896  (29  Stat.  321, 
345) ,  and  again  in  the  act  of  June  7,  1897  (30  Stat. 
62,    79),    the    following: 

"And  it  is  hereby  declared  to  be  the  settled 
policy  of  the  Government  to  hereafter  make 


no   appropriation   whatever   for   education   in 
any  sectarian  school". 

From  and  after  1899  and  up  to  the  present  time 
it  appears  that  the  payments  due  under  contracts 
with  sectarian  schools  have  been  made  from  moneys 
recognized  as  belonging  to  the  Indian  tribes,  desig- 
nated as  "Indian  trust  funds"  or  "treaty  funds". 
The  contracts  in  each  instance  are  based  upon  peti- 
tions signed  by  individual  members  of  the  tribe 
and  the  payments  made  thereunder  represent  the 
pro  rata  proportion  of  the  tribal  or  treaty  funds  to 
which  the  Indians  making  the  petition  are  entitled. 
From  a  memorandum  prepared  by  the  Chief  Fi- 
nance Officer  of  the  Indian  Office,  it  appears  that 
during  the  fiscal  year  1933  mission  contracts  were 
in  force  providing  for  the  education  of  Chippewa, 
Arapahoe,  Menominee,  Cheyenne,  Choctaw,  and 
Sioux  Indian  children,  and  that  the  tuition  pay- 
ments under  these  contracts  aggregated  for  that 
year  $244,743.  Some  of  the  mission  contracts  for 
the  fiscal  year  1934  have  already  been  approved 
and  others  are  pending  approval. 

The  question  of  the  validity  of  a  contract  alike 
in  all  respects  to  those  under  consideration  was 
squarely  presented  to  and  decided  by  the  Supreme 
Court  of  the  United  States  in  Quick  Bear  v.  Leupp 
(210  U.  S.  50) .  The  contract  there  considered  was 
made  between  the  Commissioner  of  Indian  Af- 
fairs on  behalf  of  the  United  States  and  the  Bureau 
of  Catholic  Indian  Missions  for  the  care,  education 
and  maintenance  of  250  Indian  pupils  at  the  St. 
Francis  Mission,  Rosebud  Reservation,  South  Da- 
kota, at  $108  per  capita  per  annum,  amounting  to 
$27,000.  The  contract  was  approved  by  the  Sec- 
retary of  the  Interior  and  was  entered  into  pursu- 
ant to  a  petition  duly  signed  by  212  members  of 
the  Sioux  Tribe  of  Indian  at  the  Rosebud  Agency, 
South  Dakota.  The  payments  under  the  contract 
were  to  be  made  from  what  is  known  as  the  "Sioux 
treaty  fund",  and  the  "Sioux  trust  fund".  The 
Sioux  treaty  fund  arose  out  of  the  Sioux  Treaty  of 
1868  (15  Stat.  635),  by  Article  7  of  which  the 
United  States  agreed  that  for  a  period  of  "not  less 
than  20  years"  they  would  provide  for  every  30 
children  of  the  Sioux  Tribe  a  house  and  a  teacher 
competent  to  teach  the  elementary  branches  of  an 
English  education.  By  article  5  of  the  agreement 
ratified  by  the  act  of  February  28,  1877  (19  Stat. 
254,  256) ,  the  United  States  further  agreed  to  fur- 
nish the  Sioux  "Schools  and  instructions  in  me- 
chanical and  agricultural  arts  as  provided  for  by 
the  treaty  of  1868."  By  section  17  of  the  act  of 
March  2,  1889  (25  Stat.  888,  894) ,  that  article  of 
the  treaty  of  1868  which  provided  for  schools  and 
for  education  was  continued  in  force  "for  20  years 
after   the    time   this   act   shall    take   effect".    These 
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treaty  obligations  were  met  by  annual  appropria- 
tions from  the  Federal  Treasury,  and  the  funds  so 
appropriated  represent  what  is  known  as  the 
"Sioux  Treaty  Fund."  The  Sioux  trust  fund  was 
created  by  the  act  of  1889,  supra,  by  which  Con- 
gress provided,  among  other  things,  that  in  con- 
sideration of  the  relinquishment  of  the  Indian 
title    to    lands   in    Dakota    and    for   other   reasons, 

"There  shall  be  set  apart,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated, 
the  sum  of  three  million  of  dollars,  which  said 
sum  shall  be  deposited  in  the  Treasury  of  the 
United  States  to  the  credit  of  the  Sioux  Nation 
of  Indians  as  a  permanent  fund,  the  interest  of 
which  at  five  per  cent  per  annum  shall  be  ap- 
propriated under  the  direction  of  the  Secre- 
tary of  the  Interior  to  the  use  of  the  Indians, 
etc." 

In  addition  to  the  two  funds  mentioned,  gratu- 
itous appropriations  from  the  public  funds  for  the 
purpose  of  Indian  education,  including  the  pay- 
ment of  tuition  under  contracts  with  mission 
schools,  had,  as  stated  above,  been  made  by  Con- 
gress. These  gratuitous  appropriations  appeared 
in  the  appropriation  acts  under  the  heading  "sup- 
port of  schools".  The  appropriation  of  the  "treaty 
fund"  was  made  under  the  heading  "Fulfilling 
treaty  stipulations  and  support  of  Indian  tribes". 
The  "Trust  fund",  the  income  from  which  was 
subject  to  expenditure  for  the  use  of  the  Indians, 
including  education,  without  specific  appropria- 
tion, did  not  appear  in  the  appropriation  act  at  all. 

The  validity  of  the  contract  with  the  Board  of 
Catholic  Indian  Missions  was  attacked  on  the 
ground  that  all  contracts  for  sectarian  education 
were  forbidden  by  the  declaration  of  policy  con- 
tained in  the  acts  of  1896  and  1897  that  the  Gov- 
ernment "shall  make  no  appropriation  whatever 
for  education  in  any  sectarian  school".  But  the 
court  ruled  that  the  declaration  of  policy  applied 
only  to  the  use  of  public  moneys  gratuitously  ap- 
propriated for  such  purpose,  and  not  to  moneys 
belonging  to  the  Indian  themselves.  The  court 
said: 

"These  appropriations  rested  on  different 
grounds  from  the  gratuitous  appropriations  of 
public  moneys  under  the  heading  "Support  of 
Schools".  The  two  subjects  were  separalively 
treated  in  each  act,  and,  naturally,  as  they  are 
essentially  different  in  character.  One  is  the 
gratuitous  appropriation  of  public  moneys  for 
the  purpose  of  Indian  education,  but  the 
"Treaty  Fund"  is  not  public  money  in  this 
sense.  It  is  the  Indians'  money,  or  at  least  is 


dealt  with  the  Government  as  if  it  belonged 
to  them,  as  morally  it  does.  It  differs  from  the 
Trust  Fund  in  this:  The  "Trust  Fund"  has 
been  set  aside  for  the  Indians  and  the  income 
expended  for  their  benefit,  which  expenditure 
required  no  annual  appropriation.  The  whole 
amount  due  the  Indians  for  certain  land  ces- 
sions was  appropriated  in  one  lump  sum  by 
the  act  of  1889,  25  Stat.  888,  chap.  405.  This 
"Trust  Fund"  is  held  for  the  Indians  and  not 
distributed  per  capita,  being  held  as  property 
in  common.  The  money  is  distributed  in  ac- 
cordance with  the  discretion  of  the  Secretary 
of  the  Interior,  but  really  belongs  to  the  In- 
dians. The  President  declared  it  to  be  the 
moral  right  of  the  Indians  to  have  this  "Trust 
Fund"  applied  to  the  education  of  the  In- 
dians in  the  schools  of  their  choice,  and  the 
same  view  was  entertained  by  the  Supreme 
Court  of  the  District  of  Columbia  and  the 
Court  of  Appeals  of  the  District.  But  the 
"Treaty  Fund",  has  exactly  the  same  charac- 
teristics. They  are  moneys  belonging  really  to 
the  Indians.  They  are  the  price  of  land  ceded 
by  the  Indians  to  the  Government.  The  only 
difference  is  that  in  the  "Treaty  Fund"  the 
debt  to  the  Indians  created  and  secured  by  the 
treaty  is  paid  by  annual  appropriations.  They 
are  not  gratuitous  appropriations  of  public 
moneys,  but  the  payment,  as  we  repeat,  of  a 
treaty  debt  in  installments.  We  perceive  no 
justification  for  applying  the  proviso  or  dec- 
laration of  policy  to  the  payment  of  treaty  ob- 
ligations, the  two  things  being  distinct  and 
different  in  nature  and  having  no  relation  to 
each  other,  except  that  both  are  technically 
appropriations". 

It  is  established  beyond  question  by  the  fore- 
going decision  that  contracts  for  the  education  of 
Indian  children  in  sectarian  schools,  payable  out 
of  Indian  "trust"  or  "treaty"  funds  and  made  at 
the  request  of  the  Indian  owners  of  the  funds  are 
valid  under  the  law  as  it  existed  on  the  date  of  that 
decision— May  18,  1908.  You  call  attention,  how- 
ever, to  subsequent  legislation  contained  in  the 
Indian  appropriation  act  for  the  fiscal  year  1918, 
approved  March  2,  1917  (39  Stat.  969,  988) ,  which 
it  has  been  suggested  may  be  regarded  as  prohibit- 
ing the  making  of  any  further  sectarian  contracts 
whether  the  moneys  due  thereunder  are  payable 
from  gratuity  appropriations  or  from  Indian  trust 
or  treaty  funds.  The  item  referred  to  in  its  entirety 
reads: 

"For  acquiring,  constructing,  or  enlargement 
and  equipment  of  school  buildings  on  the  fol- 


358 


Department  of  the  Interior 


August  1,  1933 


lowing  reservations:  Crow  Creek,  Pine  Ridge, 
Rosebud,  Standing  Rock  Yankton,  Sisseton, 
Lower  Brule,  and  Cheyenne  River,  $300,000, 
of  which  sum  not  to  exceed  $50,000  shall  be 
used  for  the  construction  and  equipment  of 
new  school  buildings  at  Fort  Yates,  North 
Dakota.  And  it  is  hereby  declared  to  be  the 
settled  policy  of  the  Government  to  hereafter 
make  no  appropriation  whatever  out  of  the 
Treasury  of  the  United  States  for  education  of 
Indian  children  in  any  sectarian  school". 

The  records  of  the  Indian  Office  show  that  the 
Commissioner  of  Indian  Affairs,  with  the  approval 
of  the  Secretary  of  the  Interior,  entered  into  con- 
tracts with  the  various  mission  organizations  for 
the  fiscal  year  succeeding  that  in  which  the  above 
declaration  of  policy  is  found  and  that  such  an- 
nual contracts  have  continued  to  be  made  without 
interruption  each  year  thereafter  up  to  and  in- 
cluding the  present  time.  This  continuous,  prac- 
tical construction  of  the  statute  and  the  proceed- 
ings thereunder  by  the  officers  charged  with  its 
execution  should  control  and  be  followed  unless 
manifestly  wrong.  Surgett  v.  Lapice    (8  How.  48) . 

It  is  to  be  observed  that  the  declaration  of  policy 
contained  in  the  above  act,  like  the  similar  declara- 
tions in  the  earlier  acts  of  1896  and  1897,  is  again 
embodied  in  a  paragraph  making  a  gratuitous  ap- 
propriation of  the  public  funds,  the  appropria- 
tions in  fulfillment  of  treaty  obligations  made  by 
the  same  act  appearing  in  separate  paragraphs. 
Speaking  of  the  significance  of  this  sort  of  arrange- 
ment, the  Court  of  Appeals  in  the  Quick  Bear  case 
(30  App.  D.C.  151,  161),  said: 

"This  difference  in  the  nature  and  charac- 
ter of  the  funds  was  sufficient  not  only  to  cause 
Congress  to  provide  for  them  separately,  al- 
though ultimately  they  were  to  be  expended  to 
the  same  end,  education,  but  also  to  entitle 
them  separately,  differently,  and  distinctly. 
This  consideration  is  significant,  and  its  sig- 
nificance must  be  recognized;  it  establishes 
that  Congress  regarded  treaty  obligations  as 
distinct  from  school  gratuities.  If  this  be  ac- 
curate, then  it  is  likely  that  a  restriction  attach- 
ed to  the  disposition  of  the  gratuity,  found  oniy 
in  juxtaposition  with  the  very  words  creating 
the  gratuity,  was  intended  to  apply  only  to  the 
gratuity." 

If  it  had  been  the  intention  of  Congress  by  this 
later  enactment  to  broaden  its  declaration  of  policy 
to  include  within  its  scope  Indian  trust  and  treaty 
funds,  doubtless  an  appropriate  provision  to  that 
effect  would  have  been  inserted.  The  failure  so  to 


do,  when  viewed  in  the  light  of  that  part  of  the 
decision  of  the  Supreme  Court  in  the  Quick  Bear 
case,  holding  that  to  prohibit  the  Indians  from 
receiving  religious  education  at  their  own  cost, 
would  be  "to  prevent  the  free  exercise  of  religion" 
among  them,  reasonably  warrants  the  assumption 
that  Congress  did  not  intend  such  a  result.  The 
court  said: 

"But  we  cannot  concede  the  proposition  that 
Indians  cannot  be  allowed  to  use  their  own 
money  to  educate  their  children  in  the  schools 
of  their  own  choice  because  the  Government 
is  necessarily  undenominational,  as  it  cannot 
make  any  law  respecting  an  establishment  of 
religion  or  prohibiting  the  free  exercise 
thereof.  The  Court  of  Appeals  well  said: 

'The  "Treaty"  and  "Trust"  moneys  are  the 
only  moneys  that  the  Indians  can  lay  claim  to 
as  matter  of  right;  the  only  sums  on  which  they 
are  entitled  to  rely  as  theirs  for  education;  and 
while  these  moneys  are  not  delivered  to  them 
in  hand,  yet  the  money  must  not  only  be  pro- 
vided, but  be  expended,  for  their  benefit  and 
in  part  for  their  education;  it  seems  incon- 
ceivable that  Congress  should  have  intended  to 
prohibit  them  from  receiving  religious  educa- 
tion at  their  own  cost  if  they  so  desired  it; 
such  an  intent  would  be  one  "to  prohibit  the 
free  exercise  of  religion"  amongst  the  Indians, 
and  such  would  be  the  effect  of  the  construc- 
tion   for   which    the    complainants    contend".' 

The  enactment  of  1917  contains  nothing  to  show 
any  intention  upon  the  part  of  Congress  to  change 
the  existing  law  upon  this  subject  as  announced  in 
the  Quick  Bear  decision.  With  the  exception  of 
slight,  but  immaterial  changes  in  the  wording, 
the  language  employed  is  of  identical  import  with 
that  contained  in  the  acts  of  1896  and  1897.  Ac- 
cordingly, there  is  but  reiteration  of  the  declaration 
of  policy  contained  in  the  earlier  acts.  It  is  a  well- 
settled  rule  of  statutory  construction  that  the  lan- 
guage of  a  statute  must  receive  the  construction 
judicially  given  like  language  of  an  earlier  statute 
relating  to  the  same  subject.  Logan  v.  United 
States  (144  U.  S.  263,  301)  ;  Mason  v.  Pearson  (9 
How.  248) .  Thus  in  Heckt  v.  Malley  (265  U.  S. 
144),  it  was  held  that  Congress,  in  adopting  in 
one  statute  the  language  of  a  former  one  which  has 
been  construed  by  the  Supreme  Court  of  the 
United  States  will  be  assumed  to  have  adopted  the 
construction  and  made  it  a  part  of  the  statute.  In 
conformity  with  this  rule,  the  construction  placed 
upon  the  earlier  statutes  by  the  Supreme  Court  in 
Quick  Bear  v.  Leupp,  supra,  must  be  regarded  as 
having  been  adopted  by  Congress  as  a  part  of  the 


August  1,  1933 


Opinions  of  the  Solicitor 


359 


enactment  of  1917  so  that  the  latter  enactment  is 
likewise  confined  to  gratuitous  appropriations  of 
public  moneys  and  has  no  application  to  Indian 
"trust"  or  "treaty"  funds. 

There  remains  for  consideration  the  suggestion 
contained  in  the  memorandum  of  the  Chief  Fi- 
nance Officer  of  the  Indian  Office  that  the  appro- 
priations in  fulfillment  of  treaty  obligations  with 
the  Sioux  and  the  Northern  Cheyennes  and  Arapa- 
hoes  are,  in  fact,  gratuity  appropriations,  urging 
in  that  connection  that  all  treaty  and  agreement 
provisions  with  such  tribes  have  expired.  In  so  far 
as  the  present  inquiry  is  concerned,  it  is  sufficient 
answer  to  this  suggestion  to  point  out  that  Con- 
gress has  recognized  the  treaty  obligations  as  con- 
tinuing by  declaring  in  each  and  every  appropria- 
tion act  that  the  appropriation  is  made  in  accord- 
ance with  the  particular  treaty  provision.  These 
items,  as  taken  from  the  appropriation  act  for  the 
fiscal  year  1933  and  appearing  in  identical  lan- 
guage in  the  appropriation  act  for  the  fiscal  year 
1934,  are  as  follows: 

"For  support  and  maintenance  of  day  and 
industrial  schools  among  the  Sioux  Indians, 
including  the  erection  and  repairs  of  school 
buildings,  in  accordance  with  the  provisions 
of  Article  5  of  the  agreement  made  and  en- 
tered into  September  26,  1876,  and  ratified 
February  28,  1877  (19  Stat.  p.  254)  ".  See  47 
Stat.    107. 

"Fulfilling  treaties  with  Indians:  For  the 
purpose  of  discharging  obligations  of  the 
United  States  under  treaties  and  agreements 
with  various  tribes  and  bands  of  Indians  as 
follows:" 

"Northern  Cheyennes  and  Arapahoes,  Mon- 
tana (Article  7,  treaty  of  May  10,  1868,  and 
agreement  of  February  28,    1877),  $75,000; 

"Sioux  of  different  tribes,  including  Santee 
Sioux  of  Nebraska,  North  Dakota,  and  South 
Dakota  (Articles  8  and  13,  Treaty  of  April 
29,  1868,  15  Stat.  p.  635,  and  act  of  February 
28,  1877,  19  Stat.  p.  254),  $445,000".  (See  47 
Stat.  110). 

The  justification  presented  to  Congress  for  the 
first  item  above  as  submitted  by  Mr.  Dodd,  Chief 
Finance  Officer  of  the  Indian  Office  (see  Hearings 
before  Subcommittee  of  House  Committee  on  Ap- 
propriations, Interior  Appropriation  Bill  for  1933, 
pages  504-505) ,  points  out  in  an  itemized  state- 
ment the  purposes  for  which  the  funds  to  be  appro- 
priated would  be  expended.  This  statement  shows 
that  of  the  amount  to  be  appropriated,  the  sum 
of  $35,000  would  be  used  in  payment  of  tuition. 


The  item  "Tuition"  was  explained  by  Mr.  Dodd 
as  follows: 

"More  than  800  Sioux  pupils  are  enrolled  in 
mission  or  other  contract  schools,  tuition  being 
paid  at  rates  varying  from  $125  to  $135  per 
pupil.  Without  the  advantages  offered  by  con- 
tract schools,  many  of  the  Sioux  children 
would  be  denied  an  education  as  Government 
schools,  both  boarding  and  day,  are  operated 
to  full  capacity  and  sufficient  public  school  fa- 
cilities are  not  available.  This  type  of  school 
also  receives  tuition  payments  from  tribal 
funds  of  the  several  branches  of  the  Sioux. 
Accruals  to  many  such  funds  have  almost 
ceased  and  balance  have  become  depleted  to 
such  an  extent  that  it  is  necessary  to  ask  for 
an  increase  in  this  appropriation  to  provide 
for  the  education  of  these  children". 

It  is  appropriate  to  add  the  following  discussion 
between  Mr.  Hastings,  a  member  of  the  Commit- 
tee, and  Mr.  Dodd: 

"Mr.  Hastings:  You  are  asking  for  $406,500, 
an  increase  of  $6,500.  That  is  a  treaty  item? 

Mr.  Dodd:  That  is  a  treaty  item. 

Mr.  Hastings:  That  was  the  treaty  of  Sep- 
tember 26,   1876,  ratified  February  28,   1877". 

A  similar  jurisdiction  was  presented  by  Mr.  Dodd 
in  connection  with  the  item  for  the  Northern 
Cheyennes  and  Arapahoes.  After  referring  to  the 
applicable  treaty  provisions,  Mr.  Dodd  stated: 
(pages  576—577  of  the  Hearings  before  the  Sub- 
committee) . 

"This  fund  is  also  used  for  miscellaneous 
administrative  purposes  and  in  payment  of 
tuition  for  Indian  children  enrolled  in  the 
contract  mission  schools.  The  amount  required 
for  such  contracts  is  approximately  $21,250 
and  involves  the  education  of  approximately 
170  pupils.  The  usual  contract  rate  is  $125 
per  child". 

Regarding  the  third  item  for  the  Sioux  of  dif- 
ferent tribes,  Mr.  Dodd  again  referred  to  the  ap- 
plicable treaty  provisions  and,  after  pointing  out 
that  the  appropriation  would  be  used,  among  other 
things,  for  the  payment  of  tuition  for  Indian  chil- 
dren enrolled  in  mission  contract  schools,  stated 
(p.  578  of  Hearings)  : 

"The  payment  of  tuition  for  pupils  enrolled 
in  contract  schools  requires  an  outlay  of  from 
$70,000   to  $75,000.  The  capacity  of  Govern- 
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ment  boarding  and  day  schools  in  and  adja- 
cent to  the  Sioux  Country  is  not  sufficient  to 
accommodate  all  Indian  pupils  eligible  for 
school  attendance.  For  many  years  contracts 
have  been  made  with  mission  schools  so  that 
additional  educational  facilities  would  be  avail- 
able. With  the  shrinkage  in  recent  years  of 
tribal  funds  available  for  educational  pur- 
poses, it  has  been  necessary  to  increase  this 
appropriation  in  order  to  continue  these  con- 
tracts. During  1932  mission  contracts  in  effect 
covering  pupils  of  Standing  Rock,  Pine  Ridge, 
and  Rosebud  Reservations,  will  be  paid  wholly 
or  in  part  from  this  appropriation". 

Like  representations  were  made  to  Congress  in 
connection  with  the  same  items  as  they  appear  in 
the  appropriation  act  for  the  fiscal  year  1934.  (See 
pages  857,  945  and  957  of  Hearings  before  Sub- 
committee of  House  Committee  on  Appropriations, 
Interior  Appropriation  Bill,   1934)  . 

The  obligations  imposed  upon  the  United  States 
by  the  provisions  of  the  treaties  with  the  above 
tribes  have  thus  been  expressly  recognized  by  Con- 
gress as  continuing  to  this  day.  Congress  has  there- 
fore characterized  the  funds  so  appropriated  as 
"Treaty  Funds"  and  as  such  they  appear  to  be 
available  for  expenditure  in  the  payment  of  tui- 
tion for  Indian  children  enrolled  in  sectarian 
schools  upon  petition  of  the  Indians  interested  in 
the  funds.  Quick  Bear  v.  Leupp,  supra.  In  any 
event,  the  facts  as  to  the  use  of  the  funds  for  sec- 
tarian education  have  been  regularly  laid  before 
Congress  and,  with  the  knowledge  thus  obtained, 
it  has  repeated  the  appropriation  each  year. 

This  can  be  accounted  for,  of  course,  only  upon 
the  theory  that  in  the  opinion  of  Congress  the 
Commissioner  of  Indian  Affairs  and  the  Secretary 
of  the  Interior  in  contracting  for  the  education  of 
Indian  children  in  these  sectarian  schools  were  but 
exercising  powers  which  it  intended  they  should 
have  and  exercise. 

Acting  Solicitor. 
Approved: 
Secretary  of  the  Interior. 

Five  Tribes— Removal  of 
Restrictions 

August  2,  1933. 

Mr.  William  Keel, 
Stratford,  Oklahoma. 

My  Dear  Mr.  Keel: 

Receipt  is  acknowledged  of  your  letter  of  July 
21,  in  which  you  request  assistance  in  the  matter 


of  recovering  certain  land  allotted  to  you  as  a  mem- 
ber of  the  Five  Civilized  Tribes  in  Oklahoma. 

Your  contention  appears  to  be  that  an  order 
issued  by  the  Secretary  of  the  Interior  on  April  15, 
1921,  removing  the  restrictions  from  your  land  is 
invalid  as  in  violation  of  section  5  of  the  act  of 
May  27,  1908  (35  Stat.  312) ,  and  that  it  is  the  duty 
of  the  Government  under  section  6  of  the  said  act 
to  take  action  in  the  matter  of  restoring  the  title 
to  you.  The  latter  section  relates  to  the  jurisdiction 
of  the  Oklahoma  Probate  Courts  over  minor  mem- 
bers of  the  Five  Civilized  Tribes,  with  provision 
for  investigating  the  conduct  of  guardians  and  cura- 
tors in  probate  matters  and  has  no  application  to 
the  recovery  of  lands  from  which  the  restrictions 
have  been  lawfully  removed.  Section  5  of  the  act 
declaring  void  any  attempted  alienation  or  incum- 
brance of  lands  allotted  to  members  of  the  Five 
Civilized  Tribes  applies  in  express  terms  only  to 
restricted  lands  and  does  not  affect  the  validity  of 
such  transactions  after  the  restrictions  are  removed. 

Section  1  of  the  act  of  May  27,  1908,  supra,  em- 
powers the  Secretary  of  the  Interior  to  remove  the 
restrictions  from  lands  of  members  of  the  Five 
Civilized  Tribes  "wholly  or  in  part"  under  such 
rules  and  regulations  as  he  may  prescribe.  It  ap- 
pears from  the  records  of  the  Indian  Office  that  in 
conformity  with  this  provision  and  upon  your  ap- 
plication followed  by  an  investigation  showing  to 
the  satisfaction  of  the  Secretary  of  the  Interior 
that  you  were  qualified  to  handle  your  allotted 
lands  free  from  governmental  supervision,  the  Sec- 
retary issued  the  order  of  April  15,  1921.  It  further 
appears  that  in  Keel  v.  Pioneer  Mortgage  Com- 
pany (278  Pac.  1114)  the  Supreme  Court  of  Okla- 
homa upheld  the  validity  of  the  order  removing 
the  restrictions,  saying,  among  other  things: 

"Plaintiffs  in  error  in  their  brief  assert,  'The 
entire  case  of  the  defendants  in  error  rests 
upon  the  validity  of  the  order  removing  the 
restriction  upon  the  lands  of  William  Keel, 
and  urge  the  lack  of  power  of  the  Congress  of 
United  States  to  remove  such  restriction.  This 
proposition  has  been  so  many  times  decided 
by  this  court  and  the  Supreme  Court  of  the 
United  States  adversely  to  the  contention  of 
the  Plaintiff  in  error,  the  appeal  in  this  case  is 
manifestly  frivolous  and  without  merit.  In  the 
case  of  Buckner  et  al.  v.  Jenkins  et  ah,  122 
Okl.  105,  251  P.  81,  the  identical  question 
presented  in  this  case  is  exhaustively  discussed 
and  numerous  authorities  quoted  and  cited 
wherein  the  question  of  authority  of  Congress 
to  remove  the  restrictions  on  alienation  of 
lands  such  as  is  involved  in  this  case  has  been 
determined     against     the    contention    of    the 
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plaintiff  in  error.  We  deem  it  unnecessary  to 
enter  into  a  further  discussion  of  this  question 
or  to  cite  additional  authorities  thereon.  *  *  *" 

The  order  of  April  15,  1921,  the  legality  of  which 
does  not  appear  to  be  open  to  question,  not  only 
removed  the  restrictions  from  your  land  but  also 
terminated  departmental  jurisdiction  thereover,  so 
that  all  questions  relating  to  the  title  are  for  de- 
termination in  the  courts,  particularly  those  of  the 
State  in  which  the  land  is  located.  See  in  this  con- 
nection Larkin  v.  Paugli    (276  U.S.  431,  439). 

Regretting  that  there  are  no  legal  remedies 
which  this  Department  may  invoke  to  aid  you  in 
recovering  your  lands,  I  am 

Acting  Solicitor. 


Sale  of  Timber— Contracts 

M-27499  August  8,  1933. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

Pursuant  to  your  request  of  July  20,  I  have  care- 
fully examined,  in  the  light  of  the  act  of  March  4, 
1933,  the  modifications  attempted  to  have  been 
made,  since  the  date  of  that  act,  in  contracts  rela- 
tive to  the  sale  of  timber  on  unallotted  and  allotted 
Indian  lands.  Such  contracts  of  sale  had  been  made 
under  the  authority  of,  and  had  been  governed  by, 
the  act  of  June  25,  1910  (36  Stat.  L.  855-857), 
which  provides  as  follows: 

"Sec.  7.  That  the  mature  living  and  dead 
and  down  timber  on  unallotted  lands  of  any 
Indian  reservation  may  be  sold  under  regula- 
tions to  be  prescribed  by  the  Secretary  of  the 
Interior,  and  the  proceeds  from  such  sales  shall 
be  used  for  the  benefit  of  the  Indians  of  the 
reservation  in  such  manner  as  he  may  direct: 
Provided,  That  this  section  shall  not  apply  to 
the    States    of    Minnesota    and    Wisconsin." 

"Sec.  8.  That  the  timber  on  any  Indian 
allotment  held  under  a  trust  or  other  patent 
containing  restrictions  on  alienations,  may  be 
sold  by  the  allottee  with  the  consent  of  the 
Secretary  of  the  Interior  and  the  proceeds 
thereof  shall  be  paid  to  the  allottee  or  dis- 
posed of  for  his  benefit  under  regulations  to 
be  prescribed  by  the  Secretary  of  the  Interior." 

The  act  of  March  4,  1933  (Pub.  No.  435,  72nd 
Cong.)    provides: 


"That  the  Sectretary  of  the  Interior,  with 
the  consent  of  the  Indians  involved,  expressed 
through  a  regularly  called  general  council,  and 
of  the  purchasers,  is  hereby  authorized  and 
directed  to  modify  the  terms  of  now  existing 
and  uncompleted  contracts  of  sale  of  Indian 
tribal  timber;   *   *   *." 

"Sec.  2.  The  Secretary  of  the  Interior  may 
modify  existing  contracts  between  individual 
Indian  allottees  or  their  heirs  and  purchasers 
of  their  timber,  under  the  terms  and  require- 
ments of  section  1  of  this  Act,  with  the  consent 
of  the  allottee  or  his  heirs." 

In  your  request  for  my  opinion  you  state  that  the 
modifications  of  existing  timber  contracts  allowed 
by  the  Department  subsequent  to  March  4,  1933, 
include  the  following: 

"On  March  6,  1933,  the  contract  of  the 
George  E.  Breece  Lumber  Company  on  the 
Elk-Silver  Creek  Timber  Unit  of  the  Mescalero 
Apache  Reservation  was  modified  to  the  effect 
of  granting  relief  from  cutting  for  the  year 
beginning  April  1,  1933." 

"On  March  11,  1933,  an  extension  of  pay- 
ment beyond  the  contract-period  was  allowed 
to  the  Deer  Park  Lumber  Company  within  the 
Chamokane  Logging  Unit  on  the  Spokane 
Reservation." 

"On  March  13,  1933,  the  contract  of  the 
Sacramento  Tie  Company  on  the  Nogal-Tula- 
rosa  Canyons  Timber  Unit  of  the  Mescalero 
Reservation  was  modified  to  grant  an  exten- 
sion of  time  to  April   1,   1935." 

"On  May  8,  1933,  the  contract  of  the  M.  R. 
Smith  Lumber  &  Shingle  Company,  on  the 
Port  Grenville  Unit  of  the  Taholah  Agency, 
was  modified  through  the  acceptance  of  a  cut- 
ting for  the  year  ending  March  31,  1933,  re- 
duced from  25,000,000  ft.  to  17,366,320  ft.,  and 
any  deficiency  of  cutting  in  prior  years  was  also 
waived." 

"On  May  23,  1933,  contract  with  the  Lut- 
cher  8c  Moore  Lumber  Company  for  the  De- 
fiance Plateau  Timber  Unit  on  the  Southern 
Navajo  Reservation  was  modified  to  grant  an 
extension  of  time  of  one  year  additional  on 
the  cut  of  50,000,000  ft.  prior  to  April  1,  1937; 
and  further  to  remit  an  advance  payment  of 
$25,000  on  uncut  stumpage  prior  to  March  1, 
1933." 

"On  June  7,  1933,  the  contract  of  the  Biles- 
Coleman  Lumber  Company  on  the  Moses 
Mountain  Unit  of  the  Coleville  Reservation 
was  modified,  and  it  was  provided  that  during 
the  tbree-year  period  beginning  April  1,  1933, 
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the  minimum  rates  of  three  dollars  per  M  ft. 
for  pine  and  one  dollar  per  M  ft.  for  other 
species  were  continued." 

"On  June  16,  1933,  contract  of  the  Biles- 
Coleman  Lumber  Company  on  the  Omak 
Creek  Unit  of  the  Colville  Agency  was  modi- 
fied to  permit  continued  cutting  at  the  rate 
of  three  dollars  per  M  ft.  for  pine  and  $1 .10 
per  M  ft.  for  other  species." 

"On  June  29,  1933,  the  contract  with  the 
Aloha  Lumber  Company  on  the  Upper  Wreck 
Creek  Unit  of  the  Tahola  Agency  was  modi- 
fied to  permit  a  deduction  of  the  required 
timber-cut,  for  the  year  ended  March  31,  1933, 
from  3,000,000  ft.  to   177,500  ft." 

"On  July  7,  1933,  contract  with  the  Wash- 
ington Pulp  &  Paper  Company  for  the  Wa-ach 
Timber  Unit  at  the  Neah  Bay  Agency  was 
modified  for  the  period  April  1,  1933,  to 
March  31,  1934,  to  allow  a  reduction  of  price 
to  $2.00  per  M  ft.  for  spruce  and  cedar  and 
fl.OO  for  hemlock  and  other  species." 

The  question  is:  Are  the  above-enumerated 
modifications  of  legal  effect? 

The  requirement  of  consent  of  the  Indian  or 
Indians  affected  had  not  been  present  prior  to 
March  4,  1933,  as  to  timber  contracts  entered  into 
under  the  act  of  June  25,  1910,  quoted  above.  That 
act  (section  7)  permitted  the  timber  to  be  sold 
"under  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Interior,"  in  case  the  timber  was  on 
unallotted  lands  of  any  Indian  reservation;  and, 
in  case  the  timber  was  on  an  Indian  allotment 
held  under  a  trust  or  other  patent  containing  re- 
strictions on  alienation,  the  act  (section  8)  per- 
mitted sale  "by  the  allottee  with  the  consent  of  the 
Secretary  of  the  Interior." 

Under  the  act  of  1910,  and  the  regulations  pre- 
scribed thereunder  by  the  Secretary  of  the  Inte- 
rior, certain  changes  were  made  prior  to  March  4, 
1933,  in  the  contracts  hereinabove  enumerated, 
such  as:  (1)  Reduction  in  the  amount  of  timber 
to  be  cut  in  any  one  year  under  the  terms  of  the 
contract  (section  46  of  the  General  Timber  Sale 
Regulations  of  April  10,  1920)  ;  (2)  Periodic  in- 
crease of  stumpage  prices  (contract  covering  timber 
on  the  Moses  Mountain  Unit  of  the  Colville  Res- 
ervation) ;  and  (3)  Reduction  of  stumpage  prices 
(ibid) .  In  other  words,  prior  to  March  4,  1933, 
modifications  and  changes  were  made  in  various 
sales  contracts  without  the  consent  of  the  Indians. 
As  to  the  validity  of  those  changes  no  question  is 
now  involved.  The  contracts  had,  on  March  4,  1933, 
certain   terms.   They  were  in  a  certain  status,   in- 


cluding in  that  status  the  modifications  thereto- 
fore made,  and  including  provisions  permitting 
certain  changes.  Then  came  the  act  of  March  4, 
1933.  In  the  interest  of  clarity  the  pertinent  terms 
of  its  first  paragraph  are  here  repeated: 

"That  the  Secretary  of  the  Interior,  with 
the  consent  of  the  Indians  involved,  expressed 
through  a  regularly  called  general  council, 
and  of  the  purchasers,  is  hereby  authorized 
and  directed  to  modify  the  terms  of  now  ex- 
isting and  uncompleted  contracts  of  sale  of 
Indian   tribal  timber:    *   *   *." 

What  was  added  to  the  existing  law  by  this  en- 
actment? It  is  clear  that  two  possible  things  were 
added:  (1)  The  power  to  modify,  with  the  consent 
of  the  Indians  and  of  the  purchasers,  inelastic 
terms  of  the  contracts,  where  no  provision  for 
change  is  included  in  the  contracts  or  Regula- 
tions: and  (2)  the  requirement  of  the  consent  of 
the  Indians  to  modifications  permitted  under  the 
contracts  or  incorporated  Regulations.  Was  it 
merely  one  or  the  other  of  these  possible  things 
which  was  added  to  the  existing  law,  or  was  it 
both?  There  appears  to  be  no  basis  for  distinguish- 
ing between  the  two  in  considering  the  scope  and 
applicability  of  the  act.  Had  Congress  intended  to 
exclude  one  of  those  effects  from  the  operation  of 
the  act,  it  would  have  been  a  simple  matter  ex- 
pressly to  limit  the  effect.  This  was  not  done.  The 
act  is  broad  in  scope,  giving  to  the  Secretary  the 
power  to  alter  the  terms  of  the  contracts  provided 
the  consent  of  the  Indians  and  the  purchaser  be 
obtained.  The  language  of  the  act  applies  equally 
to  modification  of  terms  of  contracts  where  the 
contract  or  Regulations  theretofore  permitted  such 
modification  and  those  made  where  the  contract 
or  Regulations  contain  no  such  permission.  Any 
type  of  modification  of  a  term  of  the  contract  can 
be  made,  but  the  consent  of  the  Indians  is  a  condi- 
tion thereto. 

The  phrase  "terms  of  *  *  *  contracts"  used  in 
the  act  can  only  be  interpreted  as  including  the 
stipulated  amounts  of  timber  to  be  cut,  stumpage 
prices  to  be  paid,  advance  payments  to  be  made, 
etc.  If  it  does  not  contemplate  such  provisions  it 
is  stripped  of  all  meaning.  Consequently  any  al- 
teration made  in  such  a  provision  since  March  4, 
1933,  falls  within  the  purview  of  the  act  of  that 
date.  As  discussed  above,  that  which  is  within  the 
operation  of  the  act  is  any  change  or  modification 
of  the  terms  as  they  existed  on  March  4,  1933. 

Consequently,  I  am  of  the  opinion  that  a  modifi- 
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cation  made  subsequent  to  March  4,  1933,  even 
though  it  be  a  modification  which  prior  to  that 
date  would  have  come  within  the  terms  of  the  con- 
tract or  Regulations  permitting  modifications,  falls 
within  the  scope  of  the  act  of  March  4,  1933,  and 
that  the  consent  of  the  Indians  is  necessary  to  the 
legal   validity   of  such   modification. 

The  same  reasoning  applies  to  the  second  sec- 
tion of  the  act,  relating  to  "existing  contracts  be- 
tween individual  Indian  allottees  or  their  heirs  and 
purchasers  of  their  timber."  Here  again,  the  Sec- 
retary may  now  modify  "existing  contracts"  only 
"with  the  consent  of  the  allottee  or  his  heirs." 
Both  as  to  reservation  timber  and  timber  on  in- 
dividual allotments,  the  Indians,  in  general  coun- 
cil as  to  reservation  timber,  and  individually  as  to 
timber  on  allotted  lands,  must  consent  to  any 
modification  of  the  terms  existing  of  March  4, 
1933. 

This  conclusion  is  reached  by  an  interpretation 
of  the  words  of  the  act  itself.  It  is  made  even  more 
certain  by  the  history  of  the  act  as  traced  through 
hearings  before  the  House  of  Representatives  Com- 
mittee on  Indian  Affairs  and  through  the  debates 
as  set  out  in  the  Congressional  Record.  These  show 
unmistakably  that  the  Klamath  Indian  tribal 
spokesman  (on  whose  insistence,  in  the  first  in- 
stance, the  then-pending  bill  was  amended  to  re- 
quire tribal  consent  for  modifications  of  contract) 
intended  and  understood  that  all  modifications  of 
the  terms  or  effects  of  then  existing  contracts  would 
be  controlled  by  the  language  of  the  amendments; 
and  no  other  witness,  or  member  of  the  commit- 
tee, questioned  his  construction  or  supplied  any 
other  construction. 

However,  the  most  pertinent  of  the  various 
passages  in  the  records  supporting  this  conclusion 
is  that  in  the  Senate  debate  of  February  25,  1933 
(Cong.  Rec.  Vol.  76,  No.  67,  page  5156) ,  in  which 
Senator  King  objected  to  the  discretion  in  modi- 
fication theretofore  exercised  by  the  Secretary  of 
the  Interior  under  contracts.  He  is  reassured  by 
Senator  Frazier  that  such  will  no  longer  be  the 
case  because  the  consent  of  the  Indians  to  any 
modification  is  required  by  the  act  under  discus- 
sion. The  clause  cited  as  so  providing  is  incor- 
porated in  the  act  under  consideration. 

Charles  Fahv, 

Acting  Solicitor. 

Approved:  August  8,  1933. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  presented  to  me  for  examination  and 
expression  of  opinion  as  to  marketability  of  title, 
an  abstract  of  title  in  support  of  a  deed  executed 
May  31,  1933,  by  Epimenio  Romero,  et  ux,  convey- 
ing to  the  Pueblo  of  Nambe  for  a  consideration  of 
$819.31,  a  tract  of  land  in  Santa  Fe  County,  New 
Mexico,  described  in  the  deed  as  follows: 

"Exception  No.  170,  surveyed  as  Private 
Claim  No.  9,  Parcel  No.  3,  within  the  Pueblo 
of  Nambe,  of  Sections  10  &  11  in  Township  12 
North  of  Range  9  east  of  the  New  Mexico 
Meridian,  New  Mexico,  containing  23.409 
acres,  according  to  the  approved  Plat  of  Survey 
of  said  land  on  file  in  the  General  Land 
Office." 

The  above  land  is  being  acquired  under  author- 
ity of  an  item  appearing  in  the  Interior  Depart- 
ment Appropriation  Act  approved  February  17, 
1933    (Public  No.   361,  72d  Congress). 

The  abstract  of  title  is  prepared  by  Frank  B. 
Ortiz,  county  clerk  and  ex  officio  recorder  of  Santa 
Fe  County,  State  of  New  Mexico,  and  is  certified 
down  to  June  3,  1933.  The  abstract  shows  that  pur- 
suant to  the  provisions  of  the  act  of  June  7,  1924 
(43  Stat.  636) ,  the  United  States  issued  to  one 
Romulo  Lujan  a  patent  dated  September  1,  1931, 
having  the  effect  of  a  relinquishment  by  the  United 
States  and  the  Indians  of  the  Pueblo  of  Nambe. 
The  abstract  further  shows  that  Ramulo  Lujan 
died  intestate,  leaving  surviving  as  his  heirs  at  law 
six  sons,  who  by  mesne  conveyances  apparently 
sufficient,  have  transferred  all  their  right,  title,  and 
interest  in  and  to  the  land  under  consideration  to 
Epimenio  Romero,  the  grantor  in  the  within  deed. 
It  further  appears  that  in  a  suit  instituted  by 
Mr.  Romero  to  quiet  title,  the  District  Court  for 
the  first  judicial  district  within  and  for  the  county 
of  Santa  Fe,  State  of  New  Mexico,  on  May  29,  1933, 
ordered,  adjudged,  and  decreed  that: 

"The  title  of  the  plaintiff  in  and  to  the  real 
estate  in  finding  No.  5  herein  described  be, 
and  the  same  hereby  is,  forever  quieted  and 
established  and  set  at  rest  as  against  the  ad- 
verse claims  of  the  defendants  herein,  and  each 
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of  them,  and  said  defendants,  and  each  of 
them,  are  barred  and  forever  estopped  from 
having  or  claiming  any  right  or  title  to  or  in- 
terest or  lien  upon  the  premises  hereinabove 
described  adverse  to  the  plaintiff,  and  that 
plaintiff's  title  thereto  is  forever  quieted  and 
set  at  rest. 

Section  141-715  of  the  New  Mexico  statutes 
Annotated— 1929,  provides  that  no  action  at  law 
or  suit  in  equity  for  the  collection  of  taxes  or  for 
the  foreclosure  of  tax  liens  shall  be  instituted  or 
brought  by  the  State,  any  of  its  subdivisions,  offi- 
cers or  agents,  or  by  any  person,  firm,  or  corpora- 
tion unless  such  act  or  suit  shall  have  been  brought 
within  ten  years  from  and  after  the  date  of  de- 
linquency of  such  taxes.  In  view  of  this  provision 
the  certificate  relating  to  taxes  is  confined  to  the 
years  1922  to  1932,  inclusive,  and  shows  that  all 
taxes  for  these  years  have  been  paid. 

The  taxes  for  the  year  1933  should  be  paid  by 
the  grantor  and  the  abstract  should  be  brought 
down  to  date,  showing  that  nothing  has  transpired 
since  the  date  of  the  present  certificate  which  in 
any  way  affects  the  title.  Subject  to  compliance 
with  these  requirements,  no  reason  is  seen  why  the 
within  deed,  which  appears  to  be  properly  ex- 
ecuted and  completed,  should  not  be  accepted  as 
conveying  good  title  to  the  United  States. 

Charles  Fahy, 
Acting  Solicitor. 

Approved:  August  23,  1933. 

T.  A.  Walters,  First  Assistant  Secretary. 


Osage  Allotments— Secretarial 
Authority  in  Approval  of  Wills 

August  25,  1933. 

Memorandum  for  the  First  Assistant  Secretary: 

You  have  requested  my  opinion  as  to  whether 
the  Secretary  of  the  Interior  has  any  discretion  in 
the  matter  of  approving  or  disapproving  wills  of 
Osage  Indians  made  under  authority  of  Section  8 
of  the  act  of  April  18,  1912  (37  Stat.  86,  88), 
reading: 

"That  any  adult  member  of  the  Osage  Tribe 
of  Indians  not  mentally  incompetent  may  dis- 
pose of  any  or  all  of  his  estate,  real,  personal  or 
mixed,  including  trust  funds,  from  which  re- 
strictions as  to  alienation  have  not  been  re- 
moved, by  will,  in  accordance  with  the  laws 
of  the  State  of  Oklahoma:  Provided,  That  no 


such  will  shall  be  admitted  to  probate  or  have 
any  validity  unless  approved  before  or  after 
the  death  of  the  testator  by  the  Secretary  of  the 
Interior." 

The  foregoing  provision  enables  the  Indian  to 
dispose  of  all  or  any  part  of  his  property  in  ac- 
cordance with  the  State  law,  if  the  will  be  ap- 
proved by  the  Secretary  of  the  Interior.  In  de- 
termining whether  a  statute  of  this  kind,  which 
makes  the  validity  of  an  act  of  the  Indian  in  dis- 
posing of  his  property  subject  to  the  approval  of 
the  Secretary  of  the  Interior,  vests  discretionary 
authority  in  the  Secretary,  we  are  not  without 
guidance  in  judicial  decisions.  In  La  Motte  v. 
United  States  (256  Fed.  5)  ,  the  Circuit  Court  of 
Appeals  had  under  consideration  among  other 
things,  the  power  of  the  Secretary  under  a  statute 
giving  the  members  of  the  Osage  Tribe  of  Indians 
the  right  to  lease  their  allotted  lands  upon  the 
condition  that  such  leases  "shall  be  subject  only 
to  the  approval  of  the  Secretary  of  the  Interior." 
The  court  said: 

"We  read  the  requirement  that  such  leases 
'shall  be  subject  only  to  the  approval  of  the 
Secretary  of  the  Interior'  to  mean  that  they 
are  valid  only  when  approved  by  him.  The 
Secretary  acts  in  such  matters  as  the  protector 
of  the  Indians'  welfare.  He  can  withhold  such 
approval  for  any  reason  that  seems  to  him 
meritorious." 

The  Supreme  Court  of  the  United  States  in  the 
same  case  (254  U.S.  570,  577)   said: 

"Without  doubt  the  regulations  prescribed 
operate  to  restrain  the  Indian  from  leasing  in 
his  own  way  and  on  his  own  terms,  but  this  is 
not  a  valid  objection.  If  there  were  no  regu- 
lations, the  disapproval  of  a  lease  satisfactory 
to  him  would  work  a  like  restraint.  Mani- 
festly some  restraint  is  intended,  for  the  leas- 
ing provision  does  not  permit  the  Indian  to 
lease  as  he  pleases,  but  only  with  the  Sec- 
retary's approval." 

In  Anickcr  v.  Gunsburg  (246  U.  S.  110,  119), 
the  Court  had  under  consideration  the  power  of 
the  Secretary  of  the  Interior  under  Section  2  of  the 
act  of  May  27,  1908  (35  Stat.  312)  providing  that 
leases  of  restricted  lands  of  members  of  the  Five 
Civilized  Tribes  in  Oklahoma,  may  be  made,  with 
the  approval  of  the  Secretary  of  the  Interior,  under 
rules  and  regulations  provided  by  the  Secretary  of 
the  Interior,  and  not  otherwise.  The  Court  said: 
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"The  statute  is  plain  in  its  provisions— that 
no  lease,  ol  the  character  here  in  question,  can 
be  valid  without  the  approval  of  the  Secretary. 
Such  approval  rests  in  the  exercise  of  his  dis- 
cretion; unquestionably  this  authority  was 
given  to  him  for  the  protection  of  Indians 
against  their  own  improvidence  and  the  de- 
signs of  those  who  would  obtain  their  property 
for  inadequate  compensation.  It  is  also  true 
that  the  law  does  not  vest  arbitrary  authority 
in  the  Secretary  of  the  Interior.  But  it  does 
give  him  power  to  consider  the  advantages 
and  disadvantages  of  the  lease  presented  for 
his  action,  and  to  grant  or  withhold  approval 
as  his  judgment  may  dictate." 

The  Court  further  said    (page   120)  : 

"We  find  nothing  in  this  record  to  indicate 
that  the  Secretary  of  the  Interior  has  exceeded 
the  authority  which  the  law  vests  in  him.  The 
fact  that  he  has  given  reasons  in  the  discus- 
sion of  the  case,  which  might  not  in  all  respects 
meet  with  approval,  does  not  deprive  him  of 
authority  to  exercise  the  discretionary  power 
with  which  by  statute  he  is  invested." 

The  case  of  Nimrod  v.  Jandron  (24  Fed.  2d, 
613) ,  involved  the  question  of  the  power  of  the 
Secretary  of  the  Interior  to  reconsider  his  prior 
action  in  having  approved  an  Indian  will  made 
under  authority  of  Sec.  2  of  the  act  of  June  25, 
1910  (36  Stat.  855-56),  as  amended  by  the  act  of 
February  14,  1913  (37  Stat.  678),  providing  that 
no  will  so  executed  shall  be  valid  unless  approved 
by  the  Secretary  of  the  Interior.  Upholding  the 
Secretary's  authority  so  to  do,  the  Court  said: 

"We  think,  considering  the  scope  of  the  jur- 
isdiction conferred  upon  the  Secretary  over 
the  restricted  estates  of  Indians,  that  a  liberal 
rule  of  interpretation  should  be  adopted  for 
the  proper  administration  of  such  estates." 

The  Supreme  Court  of  Idaho  in  Snyder  v.  Ray- 
mond   (285  Pac.  478)    said: 

"Act  of  Congress,  February  14,  1913  (25 
U.  S.  C.  A.  373) ,  clearly  evinces  the  purpose  of 
the  sovereign  not  to  part  with  its  title  to  any 
trust  lands  by  reason  of  any  will  whatsoever 
until  it  is  assured  that  the  rights  of  its  wards 
have  been  protected.  Section  26  of  the  De- 
partment of  the  Interior's  Regulations  relating 
to  the  Determination  of  Heirs  and  Approval 
of  Wills,  approved  June  19,  1923,  especially 
provides  for  a  hearing,   notice   thereof  to  all 


persons  interested,  including  the  presumptive 
legal  heirs,  and  a  full  determination  of  the 
rights  of  the  parties,  after  ample  opportunity 
to  the  heirs  to  object  to  the  will  and  its  ap- 
proval. Herein  both  wills  were  rejected  by 
the  Commissioner  of  Indian  Affairs." 

In  Wah-hrah-lum-pah  v.  To-wah-e-he  (188  Pac. 
106) ,  the  Supreme  Court  of  Oklahoma  said: 

"Under  the  Osage  Allotment  Act,  herein- 
before referred  to,  To-wah-e-he  could  not 
alienate  the  lands,  or  dispose  of  either  the 
lands  or  the  funds  by  will,  without  the  ap- 
proval of  the  Secretary  of  the  Interior,  which 
it  is  admitted  was  not  secured.  If  the  unap- 
proved contract  with  To-wah-e-he  could  be 
enforced,  it  is  clear  that  a  way  would  be  op- 
ened whereby  every  member  of  the  Osage 
Tribe  of  Indians  could  effectively  dispose  of 
his  restricted  lands  and  trust  funds  by  this 
means.  This  would  enable  them  to  do  indi- 
rectly what  they  are  not  permitted  to  do  di- 
rectly without  the  approval  of  the  Secretary 
of  the  Interior.  The  act  of  Congress  is  not 
only  for  the  benefit  of  the  allottee,  but  also 
for  the  benefit  of  his  heirs.   *   *   *" 

The  Supreme  Court  in  Davis  v.  Williford  (271 
U.  S.  484)  had  under  consideration  Section  23  of 
the  act  of  April  26,  1906  (34  Stat.  137,  145)  pro- 
viding that  no  will  of  a  full  blood  Indian  devising 
real  estate  and  disinheriting  his  parent,  spouse  or 
children,  should  be  valid  "unless  acknowledged  be- 
fore and  approved  by  a  judge  of  a  United  States 
Court  *  *  *  or  a  United  States  Commissioner." 
The  Court  said: 

"It  is  clear  that  it  was  intended  by  this 
proviso  to  prevent  a  full-blood  Indian  from 
being  overreached  and  imposed  upon,  and 
induced  for  an  inadequate  consideration  or  by 
trickery,  to  deprive  his  heir  of  their  inherit- 
ance; and  that,  to  this  end,  a  will  devising  his 
land  to  other  persons  should  not  be  valid  un- 
less acknowledged  before  and  approved  by  a 
judicial  or  quasi-judicial  officer  of  the  United 
States.  To  make  certain  of  this,  the  officer  was 
not  to  approve  the  will  unless  the  testator  ap- 
peared before  him  in  person  and  acknowl- 
edged its  due  execution,  and,  upon  the  exam- 
ination of  the  testator,  the  will  appeared  to  be 
of  such  a  character  and  based  upon  such  con- 
sideration as  to  warrant  its  approval.  Plainly, 
it  was  not  intended  that  such  acknowledg- 
ment and  approval  should  be  a  perfunctory 
matter.  *   *   *" 
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The  above  language,  though  used  in  reference 
to  a  statute  materially  differing  from  the  statute 
under  consideration,  nevertheless  strongly  indi- 
cates that  the  requirement  for  approval  of  the  will 
by  any  Federal  Agent  is  intended  as  a  protective 
measure  calling  for  the  exercise  of  judgment  and 
discretion. 

In  the  case  of  In  re  Wah-shah-she-me-tsa-he's 
Estate  (239  Pac.  177) ,  the  Supreme  Court  of  Okla- 
homa, referring  to  a  will  made  by  an  Osage  In- 
dian under  the  provision  of  law  under  considera- 
tion,   stated: 

"It  must,  we  think,  be  conceded  that  it  is 
not  incumbent  upon  the  Secretary  of  the  In- 
terior to  approve  the  will  of  an  Osage  Indian, 
although  the  will  was  in  strict  accordance  with 
the  laws  of  the  State.  In  other  words,  before 
a  will  of  such  Indian  can  be  held  to  be  valid, 
it  must  be  approved  by  the  Secretary  of  the 
Interior." 

The  rule  to  be  deduced  from  the  foregoing  au- 
thorities is  that  where  Congress  has  given  the  In- 
dian the  right  to  dispose  of  his  restricted  prop- 
erty whether  by  lease,  deed,  or  will,  subject  to  the 
approval  of  the  Secretary  of  the  Interior,  the  au- 
thority conferred  upon  the  Secretary  is  one  to  be 
exercised  in  his  discretion.  That  it  was  the  purpose 
of  Congress  to  vest  discretion  in  the  Secretary  in 
the  matter  of  approving  or  disapproving  the  will 
of  an  Osage  Indian  under  Section  8  of  the  act  of 
April  18,  1912,  supra,  seems  clearly  to  be  estab- 
lished by  the  Congressional  debates  which  it  is 
competent  to  consider  in  matters  of  this  kind.  See 
Work  v.  Braffet,  (276  U.  S.  560)  .  I  quote  the  fol- 
lowing from  the  Congressional  Record,  Volume  48, 
Part  5,  page  4263: 

"Mr.  Cooper.  I  would  like  to  ask  if  that 
would  permit  an  adult  Osage  Indian  under 
guardianship  to  make  a  will?  It  says  'any  mem- 
ber of  the  Osage  Tribe  of  Indians. 

"Mr.  Burke  of  South  Dakota.  The  intention 
is  to  allow  any  Indian  to  do  so  subject  to  the 
approval  of  the  Secretary  of  the  Interior.  I 
do  not  imagine  that  the  Secretary  would  per- 
mit such  an  Indian  as  you  mention  to  make 
a  will,  at  least  he  would  not  approve  such  a 
will." 

And  at  page  4264: 

"Mr.  Burke.  For  instance,  an  Indian  who  has 
four  children,  two  of  whom  were  born  before 
the  allotments  were  made  and  who  are  allotted 
land,  and  he  has  two  born  thereafter  that  have 
no  land.  The  Indian  father  has  his  allotment, 


and  upon  his  death,  under  the  law,  his  estate 
would  be  distributed  in  accordance  with  the 
law  of  descent  in  the  State  in  which  the  In- 
dian resides.  That  parent,  as  the  gentleman 
might  do,  desires  to  give  this  land  which  he 
has  to  the  two  children  who  are  without  land, 
and  therefore  he  ought  to  have  the  right  to 
elect  to  give  his  allotment  to  the  two  children 
and  not  leave  any  part  of  it  to  the  other  two. 
And,  as  I  said  a  while  ago,  somebody  ought 
to  supervise  his  acts,  and  therefore  we  say  that 
it  shall  be  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior." 

Further,  on  page  4265: 

"Mr.  Ferris.  Mr.  Chairman,  supposing  the 
will  made  by  the  incompetent  Indian  under 
this  provision  is  an  inequitable  will  which  does 
not  accomplish  what  we  all  hope  in  each  case 
it  will  accomplish. 

"Mr.   Norris.   Yes. 

"Mr.  Ferris:  The  Secretary  will  disapprove 
it,  and  he  then  has  the  right  to  take  the  estate, 
and  the  estate  descends  under  the  usual  law  of 
descent. 

"Mr.  Norris.  In  that  case  suppose  he  does 
disapprove  it;  then  it  is  just  the  same  as  if  he 
had  made  no  will,  is  it  not? 

"Mr.  Ferris.   Precisely." 

Again  on  page  4266: 

"Mr.  Cooper.  He  is  helpless,  he  is  blind,  and 
during  his  lifetime  section  5  strictly  limits  the 
disposition  which  can  be  made  of  his  trust 
funds  and  other  property;  but  just  as  soon  as 
he  comes  to  die  we  allow  his  will  to  do  with 
trust  funds  and  property  as  he  pleases.  This 
helpless  Indian  makes  a  will  and  disposes 
of  it—." 

"Mr.  Ferris.  In  the  discretion  of  the  Secre- 
tary of  the  Interior." 

I  am  of  the  opinion,  in  view  of  the  foregoing, 
that  the  Secretary  of  the  Interior,  in  passing  upon 
the  will  of  an  Osage  Indian  made  under  the  pro- 
visions of  the  act  of  April  18,  1912,  supra,  is  not 
confined  merely  to  the  question  of  the  factum  of 
the  will,  that  is,  whether  the  will  has  been  ex- 
ecuted and  attested  in  the  manner  and  form  re- 
quired by  law,  and  whether  the  testator  was  com- 
petent to  make  the  will  at  the  time  he  made  it, 
and  whether  he  was  free  from  the  disabilities  which 
operate  to  defeat  the  will.  In  addition  thereto,  he 
may,  I  think,  in  the  exercise  of  the  discretion  which 
the  statute  vests  in  him,  inquire  into  all  of  the 
circumstances  attending  the  execution  of  the  will, 
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including  the  considerations  which  may  have  in- 
duced the  testator  in  any  particular  case  to  disin- 
herit his  heirs,  and  grant  or  withhold  his  approval 
as  his  judgment  may  dictate.  The  Department  has 
recently  so  construed  the  statute.  In  a  letter  ap- 
proved by  the  First  Assistant  Secretary,  January  12, 
1932    (File  62599-31),  it  was  said: 

"The  proviso  to  that  part  of  the  Act  of  April 
18,  1912,  above  quoted,  was  intended  to  lodge 
some  power  of  discretion  other  than  a  mere 
legal  one  in  the  Secretary  of  the  Interior  in  the 
matter  of  approving  or  disapproving  Osage  In- 
dian wills,  and  in  practice  the  Act  has  hereto- 
fore been  so  construed.  Taking  the  will  act  in 
connection  with  other  related  Osage  legisla- 
tion, there  seems  to  be  little  or  no  doubt  that 
such  was  the  intention  of  Congress.  Otherwise, 
it  may  fairly  be  assumed  that  Congress  would 
have  conferred  sole  jurisdiction  upon  the  pro- 
bate courts  of  the  State  as  in  the  case  of  the 
Five  Civilized  Tribes." 

The  discretionary  authority  of  the  Secretary  is 
not,  however,  unlimited.  His  action  must  be  nei- 
ther arbitrary  nor  capricious  but  should  be  care- 
fully and  reasonably  exercised  to  avoid,  in  par- 
ticular, abuses  of  discretion  operating  as  a  substi- 
tution of  his  will  for  that  of  a  testator  whose  men- 
tal capacity  has  been  clearly  established. 

Charles  Fahy, 
Acting  Solicitor. 


Validity  of  Papers  Connected 
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U.S.  for  Benefit  of  Indians 


M-27541 


September  12,  1933. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

In  a  letter  dated  August  30,  1933,  the  Commis- 
sioner of  Indian  Affairs  submitted  for  your  con- 
sideration and  you  have  referred  to  me  for  opinion 
the  question  of  the  validity  of  papers  connected 
with  purchase  by  the  United  States  from  }.  A. 
Jones  of  San  Diego,  California,  of  the  lands  here- 
inafter described  for  the  use  and  benefit  of  Elvira 
(Frances)  Romero  and  Alice  (Hensley)  Anderson, 
restricted  Indians  of  El  Capitan  Grande  Reserva- 
tion,  California. 

J.  A.  Jones,  joined  by  his  wife  Martha  M.  Jones, 
on  June  20,  1933,  executed  a  warranty  deed,  con- 
veying  to  Elvira    (Frances   Romero) ,   a  restricted 


Indian,  the  west  60  feet  of  lots  4  and  5  in  Block  71 
of  City  Heights  in  the  city  of  San  Diego,  county  of 
San  Diego,  State  of  California,  according  to 
amended  map  thereof  No.  1007,  filed  in  the  office 
of  the  county  recorder  of  said  San  Diego  County 
October  3,  1906,  reserving  therefrom  an  easement 
and  right  of  way  over  and  across  the  south  1 1  feet 
of  said  west  60  feet  of  said  lots  4  and  5  for  the  pur- 
pose of  ingress  to  and  egress  from  the  east  80  feet 
of  said  lots  4  and  5  in  Block  71  of  City  Heights. 
The  consideration  named  in  the  deed  is  $1,850,  to 
be  paid  by  the  United  States  from  money  held  in 
trust  by  it  for  the  benefit  of  the  grantee.  The  deed 
recites,  among  other  things,  that  the  grantee  is  an 
Indian  of  El  Capitan  Grande  Reservation,  State  of 
California,  who  had  a  part  interest  in  certain  res- 
ervation lands  sold  to  the  city  of  San  Diego,  Cali- 
fornia, for  municipal  purposes  and  the  grantee  de- 
sires to  purchase  with  her  share  the  land  above 
described,  and  that  such  land  shall  be  restricted 
as  to  alienation,  lease,  or  encumbrance  and  non- 
taxable in  the  same  quantity  and  upon  the  same 
terms  and  conditions  as  the  nontaxable  lands  from 
which  the  reinvested  funds  were  derived. 

The  deed  is  executed  in  proper  form  and  there 
is  submitted  with  it  by  the  the  grantor  a  proposed 
policy  of  title  insurance  to  be  issued  by  the  South- 
ern Title  and  Trust  Company,  a  corporation  of 
San  Diego,  California.  The  amount  of  the  policy  is 
to  be  $1,850,  which  is  equal  to  the  consideration 
to  be  paid  for  the  land. 

The  certificate  of  title  provides  in  paragraph  4 
of  schedule  "B"  as  follows:    (excepting) 

"Easements,  taxes  or  encumbrances  created 
or  levied  by  any  improvement,  Irrigation,  Pub- 
lic Utility,  Sanitary  or  other  District,  unless 
the  amount  of  the  easement  or  tax  has  become 
fixed  and  is  due  and  payable  and  shown  as 
a  lien  at  the  date  hereof  by  the  records  in  the 
offices  of  the  Tax  Collector,  Auditor  or  Treas- 
urer of  the  City  of  San  Diego,  or  the  County 
of  San  Diego." 

There  should  be  filed  with  the  papers  a  certifi- 
cate signed  by  the  supervising  engineer  of  the  In- 
dian Service  or  his  assistant,  that  the  land  to  be 
acquired  is  not  included  in  any  Improvement  Irri- 
gation Public  Utility,  Sanitary,  or  other  District. 
Before  recording  the  deed  the  employee  repre- 
senting the  United  States  should  examine  the  rec- 
ords to  determine  if  any  change  has  been  made 
in  the  title  to  the  property.  The  policy  of  title 
insurance  should  be  issued  after  the  deed  is  re- 
corded and  if  there  has  been  no  change  in  title 
the  records  would  show  title  in  Elvira  (Frances) 
Romero  subject  to  the  restriction  set  forth  in  the 
instrument  of  conveyance.  The  taxes,  now  a  lien 
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against  the  land  must  be  paid  by  the  grantor  before 
the  transaction  is  closed. 

On  June  19,  1933,  J.  A.  Jones  and  Martha  M. 
Jones,  husband  and  wife,  executed  a  warranty 
deed  to  Alice  (Hensley)  Anderson  a  restricted 
Indian  of  El  Capitan  Grande  Reservation  for: 

"The  East  Eighty  (80)  feet  of  Lots  Four  (4) 
and  Five  (5)  in  Block  Seventy-one  (71)  of 
City  Heights,  in  the  City  of  San  Diego,  County 
of  San  Diego,  State  of  California,  according 
to  amended  map  thereof  No.  1007  filed  in  the 
office  of  the  County  Recorder  of  said  San 
Diego  County,  October  3,  1906;  together  with 
an  easement  and  right  of  way  over  and  across 
the  South  Eleven  (11)  feet  of  the  West  Sixty 
(60)  feet  of  said  Lots  Four  (4)  and  Five  (5) 
in  Block  Seventy-one  (71)  of  City  Heights,  for 
the  purpose  of  ingress  and  egress;" 

The  provisions  of  this  deed  relative  to  aliena- 
tion, taxes,  etc.,  are  identical  with  the  provisions 
of  the  deed  making  conveyance  to  Elvira  (Frances) 
Romero.  The  deed  submitted  with  the  papers  is 
correct  in  form  and  execution  and  can  be  recorded. 
The  grantors  proposed  to  furnish  a  policy  of  title 
insurance  in  the  amount  of  $1,950,'  which  is  the 
amount  of  the  consideration  named  in  the  deed 
conveying  the  land.  The  policy  is  to  be  issued  by 
the  Southern  Title  and  Trust  Company,  a  cor- 
poration of  San  Diego,  California. 

Schedule  "B"  of  the  policy  is  identical  in  form 
with  the  one  above  described  for  the  conveyance 
to  Elvira  (Frances)  Romero,  and  the  same  action 
must  be  taken  by  the  supervising  engineer  of  the 
Indian  Service  to  show  the  conditions  relative  to 
the  organizations  described.  The  deed  to  Alice 
(Hensley)  Anderson  can  be  accepted  and  recorded 
after  which  a  policy  of  insurance  will  be  furnished 
by  the  grantee  as  proposed.  Title  will  then  be 
shown  to  be  vested  in  Alice  (Hensley)  Anderson 
after  payment  of  taxes  by  the  grantor  subject  to 
the  restrictions  set  forth  in  the  instrument  of  con- 
veyance. Documentary  stamps  in  the  amount  of 
$2.00  must  be  affixed  to  each  deed  by  the  grantor 
and  cancelled  by  him. 

The  voucher  for  the  two  tracts  of  land  in  the 
sum  of  $3,800,  has  been  made  and  signed  by  John 
A.  Jones.  After  the  things  above  enumerated  have 
been  accomplished  upon  proper  certification,  the 
voucher  may  be  paid  and  the  transaction  closed. 

Charles  Fahy, 

Acting  Solicitor. 

Approved:    September   12,    1933. 

T.  A.  Walters,  First  Assistant  Secretary. 
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September  21,  1933. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  an  opinion  upon  the  ques- 
tion of  what  laws  govern  in  the  determination  of 
heirs  of  a  loyal  Shawnee  Indian  who  apparently 
had  been  adopted  as  a  member  of  the  Cherokee 
Nation. 

The  facts  in  the  case  are  briefly  as  follows: 

Mary,  or  Sally,  Rogers,  No.  113  of  the  Loyal 
Shawnee  Indian  Tribe,  died  intestate  in  1883, 
in  the  country  of  the  Cherokee  Nation,  and  it 
appears  that  she  had  been  adopted  as  a  mem- 
ber of  that  nation.  She  was  without  issue  but 
left  Henry  F.  Rogers  as  her  surviving  husband, 
who  died  in  1901. 

In  the  act  of  December  22,  1927  (45  Stat.  1,  18) 
appropriation  was  made  to  pay  the  Civil  War 
claims  of  the  Indians  of  the  Shawnee  Tribe  and  for 
the  Disposition  of  the  estate  of  Sally  Rogers  the 
Department  determined  her  heirs  on  March  1, 
1932,  in  accordance  with  the  laws  of  the  State  of 
Kansas.  On  February  2,  1933,  the  Department  ap- 
proved a  recommendation  by  the  Commissioner  of 
Indian  Affairs  that  the  case  be  not  reopened.  A  pe- 
tition for  rehearing  is  now  pending. 

Under  treaties  with  the  Cherokee  Nation  these 
Indians  had  the  right  to  pass  and  administer  their 
own  laws  until  October  1,  1898.  See  9  Stat.  871,  14 
Stat.  799,  26  Stat.  81  and  30  Stat.  495.  The  Chero- 
kee Nation  had  their  own  statutes  of  descent. 

By  section  31  of  the  act  of  May  2,  1890  (26  Stat. 
81)  ,  the  laws  of  Arkansas  were  extended  to  the 
Indian  Territory  so  far  as  not  locally  inapplicable. 
In  the  act  of  June  28,  1898  (30  Stat.  495),  it  was 
provided  that  on  October  1,  1898  the  tribal  courts 
should  be  abolished  and  all  cases  pending  therein 
should  be  transferred  to  the  United  States  courts. 
It  was  held  in  the  case  of  Nivens  v.  Nivens  (64  S. 
W.  604,  76  id.  114)  that  as  the  courts  of  the  Chero- 
kee Nation  had  been  abolished  by  law  and  the 
laws  of  Arkansas  relative  to  descent  and  distribu- 
tions had  been  extended  over  the  Indian  Territory, 
the  distribution  of  Cherokee  estates  must  be  had 
under  the  Arkansas  statute. 

In  the  case  of  Jones  v.  Meehan  (175  U.  S.  1)  it 
held  that  when  a  member  of  an  Indian  tribe,  whose 
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tribal  organization  was  still  recognized  by  the  Gov- 
ernment, died  the  right  of  inheritance  in  his  prop- 
erty was  controlled  by  the  laws,  usages  and  customs 
of  the  tribe  and  not  by  any  State  law  or  by  any 
action  of  the  Secretary  of  the  Interior. 

The  Indian  Office  and  the  Department  have 
heretofore  taken  the  view  that  the  estate  involved 
came  to  Sally  Rogers  as  a  Shawnee  Indian,  and 
that  as  the  Shawnees  had  no  rule  for  the  descent 
of  property  and  as  the  death  occurred  in  the  In- 
dian Territory  prior  to  its  organization  in  1890  the 
law  of  Kansas  should  be  applied.  This  was  based 
upon  the  provision  in  section  5  of  the  act  of  Feb- 
ruary 8,  1887  (24  Stat.  388),  that  "the  laws  of  the 
State  of  Kansas  regulating  the  descent  and  parti- 
tion of  real  estate  shall,  so  far  as  practicable,  apply 
to  all  lands  in  the  Indian  Territory  which  may  be 
allotted  in  severalty  under  the  provisions  of  this 
act." 

No  real  property  is  here  involved.  It  appears  that 
Sally  Rogers  and  her  husband  were  adopted  and 
became  members  of  the  Cherokee  Nation.  As 
Cherokees  the  laws  of  the  Cherokee  Nation  applied 
to  them,  and  even  though  Sally  Rogers  had  an 
approved  claim  against  the  Government,  which 
originated  while  she  was  a  Shawnee,  her  status  as 
a  Cherokee  at  the  time  of  her  death  would  not  be 
affected. 

I  am  of  the  opinion  that  inasmuch  as  Sally 
Rogers  and  her  husband  were  adopted  as  members 
of  the  Cherokee  Nation,  her  estate  passed  in  ac- 
cordance with  the  laws  of  that  nation,  and  the 
heirs  of  the  husband,  Henry  F.  Rogers,  must  be 
determined  according  to  the  laws  of  Arkansas  in 
force  at  the  time  of  his  death. 

Charles  Fahy, 
Acting  Solicitor, 

Approved:  September  21,  1933. 

T.  A.  Walters,  First  Assistant  Secretary. 


Power  of  Attorney— Revocability 


October  2,  1933. 
Memorandum  to  the  Secretary: 

I  have  been  requested  to  give  my  opinion  re- 
garding the  revocability  of  the  power  of  attorney 
signed  by  Dixie  Joe  Keeler  on  June  7,  1933. 

The  file  in  this  case  is  extremely  complex.  Con- 
sequently I  shall  only  outline  the  pertinent  facts. 
On  June  8,  1925,  Dixie  Keeler  received  his  cer- 
tificate of  competency.  On  December  30,  1930,  he 
executed  a  power  of  Attorney  appointing  his  wife 
Bertha  Keeler,  his  attorney  in  fact,  to  collect  the 


headright  payments  due  him  and  to  retain  one- 
half  thereof  toward  the  settlement  of  the  indebted- 
ness due  to  his  stepson,  Mrs.  Keeler's  natural  son, 
and  to  pay  the  other  one-half  of  such  funds  to  him, 
Dixie  Keeler.  Subsequently  attempt  was  made  to 
revoke  that  power  of  attorney.  On  April  26,  1933, 
the  Comptroller  General,  by  letter  addressed  to 
you,  held  that  that  power  of  attorney  was  revoc- 
able. The  basis  of  that  decision  lay  in  the  fact  that 
the  Osage  Indian  headrights  are  not  assignable 
and  do  not  constitute  assets  which  may  be  ad- 
ministered by  a  trustee  in  bankruptcy,  and  that 
if  there  is  nothing  to  assign  no  interest  can  pass  to 
the  agent  in  fact  under  the  power  of  attorney  as 
necessary  to  constitute  that  power  inrrevocable. 

On  June  7,  1933,  Dixie  Keeler  executed  another 
power  of  attorney  designating  the  National  Bank 
of  Commerce  of  San  Antonio  as  agent  to  collect  his 
headright  funds,  to  pay  one-half  thereof  to  him, 
and  to  retain  one-half  thereof  in  trust  for  said 
stepson.  At  the  same  time  Dixie  Keeler  and  his 
wife  Bertha  Keeler  executed  a  separation  agree- 
ment in  which  they  arranged  a  permanent  disposi- 
tion of  all  property  and  financial  matters  between 
them.  That  separation  agreement  was  found  upon 
consideration  of  the  power  of  attorney  executed  at 
the  same  time  and  the  terms  of  said  agreement  are 
made  dependent  upon  the  execution  of  the  func- 
tions assigned  to  the  agent  in  fact  by  the  power  of 
attorney.  It  is  the  revocability  of  this  latter  power 
of  attorney  which  is  now  in  question. 

It  is  well  settled  that  a  trustee's  interest  in  prop- 
erty held  by  him  in  trust  is  sufficient  to  constitute 
the  interest  which  must  combine  with  a  power  of 
attorney  in  order  to  make  said  power  irrevocable. 
Durbrow  v.  Eppens  (65  N.J.  Law  Page  10;  46  Atl. 
582;  State  ex  rel.  Kansas  City  Theological  Seminary 
v.  Ellison  (216  S.W.  967— Supreme  Court  of  Mis- 
souri, no  State  report  citation  found)  ;  Reilly  et  al. 
v.  Phillips  et  al.  (4  South  Dakota  604,  57  N.W. 
780) .  However,  the  mere  fact  that  there  may  be  a 
power  coupled  with  an  interest  here  is  not  con- 
clusive as  to  the  revocability  of  said  power  in  the 
light  of  the  Comptroller  General's  decision  re- 
specting the  former  power  of  attorney  executed 
by  Dixie  Keeler.  There  is  the  further  query  re- 
garding the  revocability  of  the  power  in  the  light 
of  the  objection  that  the  Osage  Indian  headrights 
are  nonassignable. 

It  is  my  opinion  that  the  nonassignability  of  the 
headrights  does  not  preclude  the  possibility  that 
the  power  of  attorney  executed  by  the  person  who 
had  been  assaulted  to  the  same  third  person  con- 
stituting him  agent  to  compromise  the  claim  for 
damages  as  the  result  of  the  assault  and  battery 
and  to  collect  the  funds  agreed  upon  in  the  com- 
promise.   Subsequently    there    was    an    attempted 


370 


Department  of  the  Interior 


October  2,   1933 


revocation  of  the  power  of  attorney.  It  is  well  set- 
tled that  a  cause  of  action  for  assault  and  battery, 
in  the  absence  of  statute  to  the  contrary,  is  non- 
assignable. But  in  this  case  the  court  expressly  de- 
clared that  it  was  unnecessary  to  determine 
whether  or  not  the  assignment  of  such  a  cause  of 
action  was  valid  under  New  Hampshire  statute, 
saying  that  irrespective  of  that  consideration  the 
agent  had  a  power  "coupled  with  an  equitable 
interest,  at  least,  in  the  subject  matter"  sufficient 
to  constitute  the  power  irrevocable. 

In  Supreme  Assembly  of  Royal  Society  of  Good- 
Fellows  v.  Campbell  et  al.  (17  R.I.  402,  22  Atl. 
307)  Campbell,  then  deceased,  held  an  insurance 
policy  under  which  the  sum  of  $  1,000  was  due. 
The  identity  of  the  beneficiary  under  the  policy 
was  not  known.  However,  all  of  Campbell's  heirs, 
believing  that  one  of  them  was  the  beneficiary,  en- 
tered into  an  agreement  and  executed  a  power  of 
attorney  to  A  authorizing  him  to  receive  the  sum 
due  under  the  policy  and  to  disburse  it  in  equal 
parts  to  all  the  heirs  regardless  of  the  fact  that  only 
one  of  them  was  named  beneficiary  in  the  policy. 
On  discovery  of  the  identity  of  the  beneficiary 
named  that  individual  attempted  to  revoke  the 
power  of  attorney.  The  issurer  intervened  in  suit 
against  the  administrator,  who  was  also  the  agent 
designated,  for  the  purpose  of  determining  to 
whom  the  payments  should  be  made.  The  court 
upheld  the  power  of  attorney  declaring  it  to  be 
irrevocable  despite  the  fact  that  nothing  but  an 
expectancy  existed  at  the  time  the  power  was  en- 
tered into.  Some  emphasis  was  given  to  the  fact 
that  a  valid  agreement  existed  regarding  the  col- 
lection of  this  fund  between  persons  other  than 
the  agent.  That  same  situation  exists  with  respect 
to  the  instant  power  of  attorney  executed  by 
Dixie  Keeler. 

In  Mulloney  v.  Black  (244  Mass.  391,  138  N.E. 
584) ,  an  agreement  was  entered  into  under  which 
future  profits  of  a  corporation  were  to  be  divided 
in  a  certain  way.  A  power  of  attorney  was  em- 
ployed to  authorize  the  treasurer  of  the  corpora- 
tion to  make  payments  in  accordance  with  the 
agreement.  The  court  held  that  the  power  of  at- 
torney was  irrevocable  despite  the  fact  that  it  con- 
templated funds  as  yet  unearned  by  the  corpora- 
tion. Here  again  the  existence  of  the  agreement 
was  given  some  weight  in  the  opinion. 

In  Wood  et  al.  v.  Kerkeslager  et  al.  (225  Penna. 
296,  74  Atl.  174) ,  an  agreement  was  entered  into 
between  two  parties  whereby  a  fund  to  become 
due  to  the  one  party  as  a  result  of  condemnation 
of  his  property  by  the  city  was  set  over  and  as- 
signed to  the  other  party.  A  power  of  attorney  was 
also  entered  into  authorizing  the  designated  agent 
to  collect  the  funds  from  the  city  and  to  pay  them 


over  in  accordance  with  the  agreement.  The  court 
held  that  the  power  of  attorney  was  irrevocable 
placing  considerable  emphasis  upon  the  form  of 
the  transaction  involving  an  agreement  between 
two  parties  other  than  the  agent. 

Particularly  pertinent  is  the  case  of  Buffalo  Land 
and  Exploration  Company  v.  Strong  et  al.  (91 
Minn.  84,  97  N.W.  575-affirmed  by  Missouri  deci- 
sion 203,  U.S.  582,  27  Supreme  Court  780,  51  L. 
Ed.  327) ,  In  that  case  powers  of  attorney  had  been 
executed  by  a  Sioux  half-breed,  one  of  which  au- 
thorized the  location  of  certain  scrip  allotted  to 
him  for  land  in  Minnesota,  the  other  of  which 
authorized  the  sale  of  the  land  after  location  made. 
The  statute  provided  that  such  scrip  was  non- 
assignable. However,  the  court  held  that  the  power 
of  attorney  to  sell  was  one  coupled  with  an  inter- 
est  and  was   irrevocable. 

In  view  of  these  authorities  it  is  my  opinion 
that  the  power  of  attorney  executed  by  Keeler 
on  June  7,  1933,  is  irrevocable  despite  the  fact  that 
the  interest  in  the  Osage  headrights  held  by  Keeler 
is  nonassignable. 

Nathan  R.  Margold, 

Solicitor. 


2  1st  Amendment- Liquors 

October  13,  1933. 
Memorandum  for  the  Secretary: 

You  have  asked  me  for  a  brief  opinion  concern- 
ing the  effect  of  the  possible  adoption  of  a  Twenty- 
first  Amendment  to  the  Constitution  upon  the 
laws  regulating  the  manufacture  and  use  of  in- 
toxicating liquors  in  lands  subject  to  the  jurisdic- 
tion of  the  Department  of  the  Interior.  Accord- 
ingly, this  will  include  the  Indian  country,  nation- 
al parks,  Alaska,  Hawaii,  Porto  Rico  and  the  Virgin 
Islands.  In  dealing  with  all  these  Territories  it  may 
be  basically  assumed  that,  since  the  United  States 
has  exclusive  jurisdiction  and  control  of  them, 
and  exercises  all  the  sovereign  and  reserved  powers 
of  State  governments,  Congress  has  power  to  pro- 
hibit or  regulate  the  manufacture  and  disposition 
of  intoxicating  liquors,  subject  always  to  such  other 
provisions  of  the  Constitution  as  operate  to  re- 
strict the  powers  of  both  Federal  and  State  govern- 
ments. Oklahoma,  K  &  M.  I.  Ry.  Co.  v.  Bowling 
(249  Fed.  592.) 

1.  Indian  Country 

Control  of  liquor  traffic  in  Indian  lands  and 
with  Indians  started  with  the  act  of  July  9,  1832. 
The  statute  in  force  at  the  time  of  the  adoption 
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of   the   Eighteenth   Amendment    to   the   Constitu- 
tion provided  that: 

"Intoxicating  liquors;  sale  to  Indians  or 
introducing  into  Indian  country.  No  ardent 
spirits,  ale,  beer,  wine,  or  intoxicating  liquor 
or  liquors  of  whatever  kind  shall  be  intro- 
duced, under  any  pretense,  into  the  Indian 
country.  Every  person  who  sells,  exchanges, 
gives,  barters,  or  disposes  of  any  ardent  spirits, 
ale,  beer,  wine  or  intoxicating  liquors  of  any 
kind  to  any  Indian  under  charge  of  any  In- 
dian superintendent  or  agent,  or  introduces 
or  attempts  to  introduce  any  ardent  spirits,  ale, 
wine,  beer,  or  intoxicating  liquor  of  any  kind 
into  the  Indian  country  shall  be  punished  by 
imprisonment  for  not  more  than  two  years, 
and  by  fine  of  not  more  than  $300  for  each 
offense. 

Any  person  who  shall  sell,  give  away,  dis- 
pose of,  exchange,  or  barter  any  malt,  spirit- 
uous, or  vinous  liquor  including  beer,  ale,  and 
wine,  or  any  ardent  or  other  intoxicating 
liquor  of  any  kind  whatsoever,  or  any  essense, 
extract,  bitters,  preparation,  compound,  com- 
position, or  any  article  whatsoever,  under 
any  name,  label,  or  brand,  which  produces  in- 
toxication to  any  Indian  a  war.d  of  the  Gov- 
ernment under  charge  of  any  Indian  super- 
intendent or  agent,  or  any  Indian,  including 
mixed  bloods,  over  whom  the  Government, 
through  its  departments,  exercises  guardian- 
ship, and  any  person  who  shall  introduce  or 
attempt  to  introduce  any  malt,  spirituous  or 
vinous  liquor,  including  beer,  ale,  and  wine, 
or  any  ardent  or  intoxicating  liquor  of  any 
kind  whatsoever  into  the  Indian  country,  shall 
be  punished  by  imprisonment  for  not  less 
than  sixty  days,  and  a  fine  of  not  less  than  $100 
for  the  first  offense  and  not  less  than  $200  for 
each  offense  thereafter:  Provided,  however, 
That  the  person  convicted  shall  be  committed 
until  fine  and  costs  are  paid.  But  it  shall  be 
a  sufficient  defense  to  any  charge  of  introduc- 
ing or  attempting  to  introduce  ardent  spirits, 
ale,  beer,  wine  or  intoxicating  liquors  into  the 
Indian  country  that  the  acts  charged  were 
done  under  authority,  in  writing,  from  the 
War  Department  or  any  officer  duly  authorized 
thereunto  by  the  War  Department.  (R.  S.  Sec. 
2139;  Feb.  27,  1877,  c.  69,  Sec.  1,  19  Stat.  244; 
July  23,  1892,  c.  234,  27  Stat.  260;  Jan.  30,  1897. 
c.  109,  Sec.  1,  29  Stat.  506).  (25  U.  S.  C.  A., 
Sec.  241). 

With  specific  reference  to  the  former  Indian 
Territory,  it  is  provided  by  the  act  of  March  1, 
1895,  that: 


"Punishment  for  sale,  etc.,  of  liquors  in 
former  Indian  Territory.  Any  person,  whether 
an  Indian  or  otherwise,  who  shall,  in  the  for- 
mer Indian  Territory,  manufacture,  sell,  give 
away,  or  in  any  manner,  or  by  any  means  fur- 
nish to  anyone,  either  for  himself  or  other, 
any  vinous,  malt  or  fermented  liquors,  or  any 
other  intoxicating  drinks  of  any  kind  what- 
soever, whether  medicated  or  not,  or  shall 
carry,  or  in  any  manner  have  carried,  into  said 
Territory  any  such  liquors  or  drinks,  who  shall 
be  interested  in  such  manufacture,  sale,  giving 
away,  furnishing  to  anyone,  or  carrying  into 
said  Territory  any  of  such  liquors  or  drinks, 
shall,  upon  conviction  thereof,  be  punished  by 
fine  not  exceeding  $500  and  by  imprisonment 
for  not  less  than  one  month  or  more  than  five 
years.  (March  1,  1895,  c.  145,  Sec.  8,  28  Stat. 
697)  .'*   (25  U.  S.  C.  A.  Section  241  a) . 

These  statutes  have  been  held  not  repealed  by 
either  the  Eighteenth  Amendment  or  the  National 
Prohibition  Act.  Kennedy  v.  United  States  (265 
U.  S.  344)  ;  Blan  v.  United  States  (7  Fed.  (2d) 
887);  Sharp  v.  United  States  (16  Fed.  (2d)  876); 
Swafford  v.  United  States  (25  Fed.  (2d)  581). 
There  can  be  no  doubt  that  they  will  remain  in 
effect  if  and  when  the  Eighteenth  Amendment  is  re- 
pealed by  the  Twenty-first  Amendment,  and  that 
they  will  constitute  the  legislation  in  force  in  the 
Indian  country  with  respect  to  intoxicating  liquors. 
Whether  they  merely  prohibit  intoxicating  liquors, 
or  cover  all  beverages  of  any  alcoholic  content,  has 
already  been  the  subject  of  a  solicitor's  Opinion 
dated  April  24,  1933,  in  which  it  was  decided  that 
only  liquors  intoxicating  in  fact  are  prohibited. 
But  see  United  States  Cohn  (52  S.  W.  38) .  That 
question  will,  therefore,  not  be  dealt  with  in  this 
opinion. 

2.  National  Parks 
The  following  national  parks  are  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States: 
Yellowstone  National  Park    (act  of  May  7,  1894, 

28  Stat.  73,  16  U.  S.  C.  A.,  Sec.  24) . 
Sequoia,  Yosemite  and  General  Grant  National 
Parks    (act  of  June  2,   1920,  41   Stat.  731,   16 
U.  S.  C.  A.,  Sec.  57) . 
Crater  Lake  National   Park    (act  of  August  21, 

1916,  39  Stat.  521,  16  U.  S.  C.  A.,  Sec.  124). 
Piatt  National   Park    (act  of   June    16,    1906,   34 

Stat.  272,  16  U.  S.  C.  A.,  Sec.  153). 
Glacier  National  Park    (act  of  August  22,   1914, 

38  Stat.  699,  16  U.  S.  C.  A.,  Sec.  163). 
Hot  Springs  National  Park  (act  of  September  18, 

1922,  42  Stat.  847,  16  U.  S.  C.  A.,  Sec.  372) . 
See  also  Underhill  v.  State    (237  Pac.  628) . 
The  statutes  establishing  other  parks,  including 


372 


Department  of  the  Interior 


October  13,  1933 


Mesa  Verde,  Wind  Cave,  Rocky  Mountain,  Lassen 
Volcanic,  Abraham  Lincoln,  Grand  Canyon,  Lafay- 
ette, Mt.  Zion,  Mt.  McKinley,  Hawaii  and  Utah 
National  Parks  merely  withdraw  public  lands  from 
entry  and  dedicate  them  for  use  as  national  parks. 
Such  parks  are  clearly  subject  to  the  liquor  laws  of 
the  States  in  which  they  are  located.  36  Ops.  Atty. 
Gen.  527;  see  Surplus  Trading  Co.  v.  Cook  (281 
U.  S.  647,  650). 

In  the  case  of  the  projected  Morristown  National 
Park,  it  is  expressly  provided  that  the  State  of 
New  Jersey  shall  retain  criminal  and  civil  juris- 
diction over  the  area.  (Act  of  March  2,  1933, 
47  Stat.-;  16  U.  S.  C.  A.,  Sec.  409  (f) .  New  Jersey 
liquor  laws  will,  accordingly,  be  in  force  in  this 
park. 

In  the  case  of  Piatt  National  Park,  the  statute 
expressly  provides  that  "until  otherwise  provided 
by  Congress  the  laws  of  the  United  States  relating 
to  the  introduction,  possession,  sale,  and  giving 
away  of  liquors  or  intoxicants  of  any  kind  within 
the  Indian  country  or  Indian  reservations  shall  be 
applicable  to  the  lands  *  *  *."  (16  U.  S.  C.  A., 
Sec.   151.) 

Congress  having  as  yet  made  no  other  provision, 
Piatt  National  Park  continues  to  be  subject  to  the 
Indian   liquor   laws. 

With  respect  to  the  other  parks  under  the  ex- 
clusive jurisdiction  of  the  Federal  Government, 
there  are  statutory  provisions  identical  with  or 
similar  to  the  following,  which  refer  specifically 
to  the  Yellowstone  National  Park: 

"Same:  jurisdiction  over  park;  fugitwes  from 
justice.  The  Yellowstone  National  Park,  as  its 
boundaries  now  are  defined,  or  as  they  may  be 
hereafter  defined  or  extended,  shall  be  under 
the  sole  and  exclusive  jurisdiction  of  the 
United  States.  All  the  laws  applicable  to  places 
under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  shall  have  force  and  effect 
in  said  park.  Nothing  in  this  section  shall  be 
construed  to  forbid  the  service  in  the  park  of 
any  civil  or  criminal  process  of  any  court  hav- 
ing jurisdiction  in  the  States  of  Idaho,  Mon- 
tana, and  Wyoming.  All  fugitives  from  justice 
taking  refuge  in  said  park  shall  be  subject  to 
the  same  laws  as  refugees  from  justice  found  in 
the  State  of  Wyoming.  (May  7,  1894,  c.  72, 
Sec.  1,  28  Stat.  73) ." 

"Same,  criminal  laws  applicable.  If  any 
offense  shall  be  committed  in  said  Yellowstone 
National  Park,  which  offense  is  not  prohibited 
or  the  punishment  is  not  specially  provided  for 
by  any  law  of  the  United  States  or  by  any 
regulation  of  the  Secretary  of  the  Interior,  the 
offender  shall  be  subject  to  the  same  punish- 


ment as  the  laws  of  the  State  of  Wyoming  in 
force  at  the  time  of  the  commission  of  the 
offense  may  provide  for  a  like  offense  in  the 
said  State;  and  no  subsequent  repeal  of  any 
such  law  of  the  State  of  Wyoming  shall  affect 
any  prosecution  for  said  offense  committed 
within  said  park.  (May  7,  1894,  c.  72,  Sec.  3, 
28  Stat.  73) ."    (16  U.  S.  A.,  Sec.  25) . 

This  language  is  in  many  respects  ambiguous 
and  does  not  appear  to  have  been  subjected  to  any 
relevant  judicial  construction.  A  thoroughgoing 
analysis  would  necessitate  more  exhaustive  treat- 
ment than  has  been  requested.  The  probable  effect 
of  the  adoption  of  the  Twenty-first  Amendment 
will  be  that,  in  the  absence  of  controlling  Fed- 
eral legislation,  the  liquor  traffic  in  the  parks  will 
be  subject  to  the  criminal  laws  of  the  States  in 
which  the  parks  are  located.  While  it  is  not  fully 
clear,  apparently  Federal  legislation  need  not  be 
statutory,  but  may  consist  of  regulations  promul- 
gated by  the  Secretary  of  the  Interior. 
3.  Alaska 

At  the  time  of  the  adoption  of  the  Eighteenth 
Amendment,  the  following  act  was  in  force  in 
Alaska: 

"Manufacture  or  sale  of  intoxicating  liquor 
prohibited;  penalty.  It  shall  be  unlawful  for 
any  person,  house,  association,  firm,  company, 
club,  or  corporation,  his,  or  its  or  their  agents, 
officers,  clerks  or  servants,  to  manufacture,  sell, 
give,  or  otherwise  dispose  of  any  intoxicating 
liquor  or  alcohol  of  any  kind  in  the  Territory 
of  Alaska,  or  to  have  in  his  or  its  possession  or 
to  transport  any  intoxicating  liquor  or  alcohol 
in  the  Territory  of  Alaska  unless  the  same  was 
procured  and  is  so  possessed  and  transported 
as  hereinafter  provided. 

Whenever  the  term  "liquor,"  intoxicating 
liquor,"  or  "intoxicating  liquors,"  is  used  in 
this  subchapter  it  shall  be  deemed  to  include 
whiskey,  brandy,  rum,  gin,  wine,  ale,  porter, 
beer,  cordials,  hard  or  fermented  cider,  alco- 
holic bitters,  ethyl  alcohol  and  all  malt  liquors, 
including  all  alcoholic  compounds,  classed  by 
the  United  States  Internal  Revenue  Bureau  as 
"compound  liquors."  But  the  provisions  of  this 
subchapter  shall  not  apply  to  methyl  or  wood 
alcohol. 

Any  person  or  persons,  or  any  house,  com- 
pany, association,  club,  or  corporation,  his,  its, 
or  their  agents,  officers,  clerks,  or  servants,  who 
shall,  directly  or  indirectly  violate  the  provi- 
sions of  this  section  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  more  than  $1,000  or  shall  be 
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imprisoned  for  a  period  of  not  more  than  one 
year,  or  by  both  such  fine  and  imprisonment. 
(February  14,  1917,  c.  53,  Sec.  1,  39  Stat. 
903)."   (48  U.  S.  C.  A.,  Sec  261.) 

This  act  was  not  repealed  by  either  the  Eight- 
eenth Amendment  or  the  National  Prohibition 
Act,  and  remained  in  force,  inasmuch  as  there  was 
no  inconsistency  between  the  so-called  Alaska  Bone 
Dry  Act  and  the  National  Act.  Peterson  v.  United 
States  (297  Fed.  1000)  ;  Koppitz  v.  United  States 
(272  Fed.  96)  ;  Abbate  v.  United  States  (270  Fed. 
735) .  There  is  no  doubt  that  the  Alaska  act  will 
remain  in  effect  after  the  adoption  of  the  Twenty- 
first  Amendment.  By  the  act  of  March  22,  1933, 
the  Alaska  Act  does  not  apply  to  beers,  wines,  etc., 
containing  not  more  than  3.2  per  cent  of  alcohol 
by  weight. 

4.  Hawaii 

Liquor  traffic  is  prohibited  in  Hawaii  by  the 
Act  of  May  23,  1918,  40  Stat.  560,  48  U.  S.  C.  A., 
Sec.  520. 

"Prohibition  of  intoxicating  liquors.  It  shall 
BE  UNLAWFUL  in  the  Territory  of  Hawaii 
to  sell,  give  away,  manufacture,  transport,  im- 
port, or  export  intoxicating  liquors,  except  for 
mechanical,  scientific  sacramental,  or  medici- 
nal purposes,  for  which  purposes  the  sale,  gift 
transport,  import  and  export  of  the  same 
shall  be  under  such  rules  and  regulations  as 
the  governor  of  the  Territory  may  prescribe, 
and  any  person  violating  the  provisions  hereof 
shall  be  fined  in  a  sum  not  exceeding  $500  or 
imprisoned  for  a  period  of  not  longer  than 
one  year  or  both." 

This  act  has  not  been  judicially  construed,  but 
it  seems  clear  that,  as  in  the  case  of  the  Alaska  and 
Indian  liquor  laws,  it  was  not  repealed  by  either 
the  Eighteenth  Amendment  or  the  National  Pro- 
hibition Act,  and  that  it  will  remain  in  effect  if 
the  Twenty-first  Amendment  is  adopted.  The  act 
of  March  22,  1933,  makes  the  Hawaii  statute  in- 
operative as  to  beers  and  wines  containing  less  than 
3.2  per  cent  of  alcohol  by  weight. 
5.  Porto  Rico 

Special  prohibition  for  Porto  Rico  is  embodied 
in  one  paragraph  of  the  Bill  of  Rights: 

It  shall  be  unlawful  to  import,  manufac- 
ture, sell  or  give  away,  or  to  expose  for  sale 
or  gift  any  intoxicating  drink  or  drug,  except 
the  legislature  may  authorize  and  regulate  im- 
portation, manufacture,  and  sale  of  said 
liquors  and  drugs  for  medicinal,  sacramental, 
industrial,  and  scientific  uses  only.  The  pen- 


alty for  violations  of  this  provision  with  ref- 
erence to  intoxicants  shall  be  a  fine  of  not  less 
than  $25  for  the  first  offense,  and  for  second 
and  subsequent  offenses  a  fine  of  not  less  than 
$50  and  imprisonment  for  not  less  than  one 
month  or  more  than  one  year."  (48  U.  S.  C.  A., 
Sec.  737). 

The  National  Prohibition  Act  is  also  in  force  in 
Porto  Rico.  Ramos  v.  United  States  (12  Fed.  (2d) 
761).  But  by  the  act  of  March  22,  1933,  neither 
the  National  Act  nor  the  prohibitory  section  of 
the  Porto  Rican  Bill  of  Rights  apply  to  liquors 
containing  less  than  3.2  per  cent  of  alcohol  by 
weight.  It  appears  that  the  adoption  of  the  Twenty- 
first  Amendment  will  have  the  same  effect  as  in 
Alaska  and  Hawaii.  Accordingly,  the  special  laws 
will  remain  in  force,  subject  only  to  the  amend- 
ment effected  by  the  act  of  March  22,  1933. 
6.    Virgin  Islands 

The  Eighteen  Amendment  is  in  effect  in  the 
Virgin  Islands.  (32  Ops.  Atty.  Gen.  258,  422) .  Since 
the  amendment  of  November  23,  1921  (42  Stat. 
223,  27  U.  S.  C.  A.,  Sec.  2) ,  the  National  Prohibi- 
tion Act  has  also  applied  to  the  Virgin  Islands. 
Since  the  act  of  March  22,  1933,  the  National  Pro- 
hibition Act  does  not  forbid  liquor  containing 
less  than  3.2  per  cent  of  alcohol  by  weight.  But  the 
act  of  1933  is  not  a  prohibitory  act.  Accordingly, 
if  and  when  the  Twenty-first  Amendment  is 
adopted,  there  will  be  Federal  prohibitory  legisla- 
tion in  the  Virgin  Islands.  The  local  councils  of 
St.  Thomas  and  St.  Croix  adopted  local  prohibitory 
ordinances.  I  am  informed  by  the  Acting  Governor 
of  the  Virgin  Islands  that  he  has  recently  approved 
a  repeal  of  the  ordinance  in  St.  Thomas,  and  that 
he  believes  similar  action  has  been  taken  by  the 
council  in  St.  Croix. 

Solicitor. 
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Solicitor's   Opinion 

As  to  whether  the  provisions  of  the  act  of 
January  27,  1933  (47  Stat.  777),  relating 
to  the  creation  of  trusts  out  of  the  restric- 
ted funds  or  other  property  belonging  to 
Indians  of  the  Five  Civilized  Tribes  in 
Oklahoma,  apply  to  life  insurance  policies. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Assistant  Commissioner 
of  Indian  Affairs,  my  opinion  has  been  requested 
as  to  whether  the  provisions  of  the  act  of  January 
27,  1933  (47  Stat.  777),  relating  to  the  creation  of 
trusts  out  of  the  restricted  funds  or  other  property 
belonging  to  Indians  of  the  Five  Civilized  Tribes 
in  Oklahoma,  apply  to  life  insurance  policies. 

Numerous  applications  have  been  received  from 
various  insurance  companies  involving  not  only 
ordinary  life  insurance  but  also  single  premium 
and  annuity  contracts,  and  it  appears  that  the 
Superintendent  for  the  Five  Civilized  Tribes  has 
taken  the  position  that  it  is  necessary  for  such 
companies  to  meet  the  requirements  of  the  act  of 
January  27,  1933,  supra,  and  the  regulations  pre- 
scribed thereunder,  governing  the  creation  of  trust 
estates. 

Section  1  of  the  act  of  January  27,  1933,  supra, 
deals  with  the  restrictions  applicable  to  the  Indians 
of  the  Five  Civilized  Tribes,  and  sections  2  to  7 
inclusive  deal  with  the  creation  of  trusts.  Section 
2  is  the  authorizing  section  and  so  far  as  material 
reads: 

"The  Secretary  of  the  Interior  be,  and  he 
is  hereby,  authorized  to  permit  in  his  discre- 
tion and  subject  to  his  approval,  any  Indian 
of  the  Five  Civilized  Tribes,  over  the  age  of 
twenty-one  years,  having  restricted  funds  or 
other  property  subject  to  the  supervision  of  the 
Secretary  of  the  Interior,  to  create  and  estab- 
lish, out  of  the  restricted  funds  or  other  prop- 
erty, trusts  for  the  benefits  of  such  Indian, 
his  heirs,  or  other  beneficiaries  designated  by 
him,  such  trusts  to  be  created  by  contracts  or 
agreements  by  and  between  the  Indian  and 
incorporated  trust  companies  or  such  banks  as 
may  be  authorized  by  law  to  act  as  fiduciaries 
or  trustees:   *   *   *." 

It  is  significant  to  note  that  the  statute  makes 
no  mention  of  insurance  or  insurance  companies 
and  it  is  evident  that  Congress  did  not  have  in 
mind  this  class  of  business;  otherwise,  the  author- 
ity granted  would  not  have  been  confined  as  it  is, 
to  the  creation  of  "trusts"  to  be  administered  by 
"incorporated  trust  companies  or  such  banks  as 
may  be  authorized  by  law  to  act  as  fiduciaries  or 
trustees."  The  insurance  company  in  the  ordinary 
life  insurance  policy,  whether  the  premiums  there- 
under are  payable  in  single  or  periodic  install- 
ments, is  not  a  trustee  for  the  policy  holder.  So 


far  from  becoming  a  trust  fund,  the  premiums  paid 
belong  absolutely  to  the  insurance  company  in  con- 
sideration of  which  the  company  binds  itself  to  pay 
a  given  sum  according  to  the  terms  of  the  policy 
to  the  persons  in  whose  favor  the  policy  is  granted. 
No  trust  is  created,  the  relation  between  the  par- 
ties being  that  of  debtor  and  creditor  with  their 
respective  rights  governed  by  the  provisions  of  the 
policy,  and  this  is  true  even  though  the  policy  be 
of  the  tentine  type  under  which  the  policy  holder 
participates  in  an  equitable  apportionment  of  the 
surplus  and  profits  of  the  insurance  company. 
Everson  v.  Equitable  Assurance  Society  (68  Fed. 
258,  affirmed  71  Fed.  570)  ;  Equitable  Life  Assur- 
ance Society  v.  Brown  (213  U.S.  25)  ;  Equitable 
Life  Assurance  Society  v.  Weil  (103  Miss.  186,  60 
So.  133)  ;  Townsend  v.  Equitable  Life  Assurance 
Society  (263  111.  432,  105  N.E.  325) .  So  also  of  an 
annuity  contract  which  has  been  defined  as  an 
obligation  to  pay  the  annuitant  a  certain  sum  of 
money  at  stated  times  during  life  or  a  specified 
number  of  years  in  consideration  of  a  gross  sum 
paid  for  such  obligation.  Chisholm  v.  Shields  (66 
N.E.  93,  94)  ;  Town  of  Hartland  v.  Damon's  Estate 
(156  Atl.  518,  523)  .  Such  a  contract  possesses  none 
of  the  elements  of  a  trust.  (In  re  Collins  39  N.E. 
629;  In  re  Tom's  Estate,  147  N.Y.S.  550,  554;  Reid 
v.  Brown,    106   N.Y.S.   27)  . 

I  find  no  difficulty  in  holding  that  the  act  of 
January  27,  1933,  in  so  far  as  it  relates  to  the  crea- 
tion of  trusts  out  of  the  restricted  property  of  In- 
dians of  the  Five  Civilized  Tribes,  is  without  ap- 
plication to  life  insurance  policies  or  annuity  con- 
tracts. It  does  not  follow,  however,  that  the  Sec- 
retary of  the  Interor  is  without  authority  to  permit 
these  Indians  to  purchase  annuities  or  life  insur- 
ance from  their  restricted  funds.  Section  1  of  the 
act  of  January  27,  1933,  places  such  funds  under 
the  jurisdiction  and  control  of  the  Secretary  of  the 
Interior  until  April  26,  1956,  "subject  to  expendi- 
ture in  the  meantime  for  the  use  and  benefit  of 
the  individual  Indians  to  whom  such  funds  *  *  * 
belong,  under  such  rules  and  regulations  as  said 
Secretary  may  prescribe."  Broad  discretionary 
power  is  thus  conferred  upon  the  Secretary  in  the 
matter  of  the  expenditure  of  the  funds  belonging 
to  these  Indians,  and  this  obviously  extends  to  and 
includes  the  authority  to  permit  any  such  Indian 
to  purchase  life  insurance  or  an  annuity  whenever 
the  Secretary  find  that  it  is  for  his  benefit  so  to  do. 
The  authority  of  the  Secretary  is,  of  course,  discre- 
tionary, and  he  may  grant  or  withhold  his  consent. 
The  right  to  withhold  consent  includes  the  right 
to  impose  conditions.  Sunderland  v.  United  States 
(266  U.S.  226)  ;  United  States  v.  Broion  (8  Fed.  2d. 
564)  .  Accordingly,  if  consent  be  given  in  any  case, 
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the  Secretary  may  impose  such  conditions  as  he 
may  deem  advisable  tor  the  protection  of  the  in- 
terests of  the  Indian. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  Octover  14,  1933 

Oscar  B.  Chapman,  Assistant  Secretary. 


Condemnation— Value  of  Tax 
Exemption 

October  16,  1933. 

Memorandum  for  the 
Commissioner  of  Indian  Affairs: 

In  a  memorandum  dated  October  4,  1933,  you 
request  a  reply  to  a  legal  question  which  you  state 
in  the  following  language: 

"Where  Indian  land  is  appraised  for 
condemnation  purposes  or  otherwise,  should 
not  an  item  be  added  to  the  base  value,  which 
item  would  represent  the  value  of  tax  exemp- 
tion and,  where  the  condition  exists,  the  value 
of  the  exemption   from  water  charges?" 

In  accordance  with  appropriations  made  by  Con- 
gress and  with  authority  vested  in  the  Secretary  of 
the  Interior,  a  contract  has  been  made  with  the 
Middle  Rio  Grande  Conservancy  District  with  offi- 
ces at  Albuquerque,  New  Mexico.  The  district, 
organized  under  the  laws  of  the  State  of  New 
Mexico,  includes  within  its  boundaries  lands  of 
the  Sandia  Pueblo  grant  and  other  similar  grants 
occupied  by  Indians. 

Before  the  formation  of  the  Conservancy  Dis- 
trict the  Pueblo  lands  had  been  irrigated  by  diver- 
sions from  the  Rio  Grande,  and  irrigation  systems 
had  been  constructed  by  the  Indians  for  the  de- 
livery of  water  to  such  lands  as  they  desired  to 
irrigate.  The  plan  of  the  Conservancy  District  in- 
cluded drainage  as  well  as  irrigation.  It  requires 
right  of  way  for  drainage  ditches  and  also  irriga- 
tion canals  across  certain  lands  of  the  Pueblo  which 
comprises  the  Sandia  Pueblo  grant. 

In  accordance  with  the  terms  of  the  contract 
between  United  States  and  the  Conservancy  Dis- 
trict, a  board  was  appointed  for  the  purpose  of 
appraising  the  lands  taken  by  the  district  for  right- 
of-way  purposes.  All  of  the  lands  taken  are  exempt 
from  both  Federal  and  State  taxes.  Part  of  the  land 
taken  and  perhaps  all  of  it  is  entitled  to  irriga- 
tion water  without  payment  of  operation  and 
maintenance    charges.    This    latter    feature    arises 


from  the  terms  of  the  contract  between  the  United 
States  and  the  Conservancy  District. 

A  water  right  in  New  Mexico  and  in  all  of  the 
territory  west  of  the  100th  parallel  is  property. 
Town  of  Sterling  v.  Pawnee  Ditch  Company  (94 
Pac.  339;  42  Colo.  421) .  The  rights  of  a  landowner 
under  water-right  contracts  are  property  which  can 
not  be  taken  by  an  irrigation  district  without  pay- 
ment of  just  compensation.  Nampa  &  Meridian 
Irrigation  District  v.  Briggs  (147  Pac.  75;  27  Idaho 
84). 

In  the  instant  case  we  are  interested  in  the  value 
of  the  land  taken  for  right  of  way,  the  damages  to 
the  land  not  taken,  and  also  in  the  water  right 
which  is  appurtenant  to  the  entire  tract.  The  lands 
are  in  New  Mexico  and  therefore  the  New  Mexico 
statute  will  govern  as  to  appurtenancy  of  the  water 
right.  Section  5655  provides,  among  other  thangs: 

"Beneficial  use  shall  be  the  basis,  the  meas- 
ure and  the  limit  of  the  right  to  the  use  of 
water,  and  all  waters  appropriated  for  irriga- 
tion purposes,  except  as  otherwise  provided  by 
written  contract  between  the  owner  of  the  land 
and  the  owner  of  any  ditch,  *  *  *  shall  be 
appurtenant  to  specified  lands  owned  by  the 
person,  firm  or  corporation  having  the  right  to 
use  the  water  so  long  as  the  water  can  be 
beneficially   used    thereon  *    *   *." 

Section  5703  provides: 

"All  water  used  in  this  State  for  irrigation 
purposes,  except  as  otherwise  provided  in  this 
article,  shall  be  considered  appurtenant  to  the 
land  upon  which  it  is  used,  and  the  right  to 
use  the  same  upon  said  land  shall  never  be 
severed  from  the  land  without  the  consent  of 
the  owner  of  the  land:" 

The  State  law  makes  a  water  right  appurtenant 
to  the  land  and  therefore  it  becomes  real  estate.  If 
it  has  value  it  must  be  considered  in  determining 
the  value  of  the  right  of  way  taken  for  the  public 
use. 

Turning  our  attention  to  the  question  of  what 
items  shall  be  taken  into  consideration,  we  find 
that  any  element  of  value  must  be  considered  by 
the  appraisers.  The  measure  and  elements  of  com- 
pensation for  property  taken  depend  largely  upon 
the  nature  and  extent  of  the  right  taken,  as  well 
as  upon  the  resulting  injury  to  the  owner  of  the 
property  affected.  The  compensation  to  be  paid 
should  be  determined  with  reference  to  the  par- 
ticular use  to  which  the  lands  are  to  be  put  and 
the  particular  method  to  be  adopted  in  the  taking 
and  use  thereof.  Where  only  a  part  of  a  tract  is 
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taken  the  just  compensation  which  the  Constitu- 
tion guarantees  to  the  owner  includes  not  only 
the  value  of  the  part  taken  but  also  the  damages 
accruing  to  the  residue  from  the  improvements. 
United  States  v.  Grissard  (219  U.  S.  180)  ;  Mohler 
v.  University  of  Nebraska  (165  N.W.  954)  .  The 
actual  damage  resulting  from  the  invasion  of  the 
owner's  rights  of  property  is  the  measure  of  dam- 
ages. Selma  Railroad  Company  v.  Camp  (45  Ga. 
180) .  In  other  word,  the  owner  is  entitled  to  re- 
cover the  difference  between  the  market  value  of 
the  entire  tract  before  the  taking  and  the  market 
value  of  what  is  left  after  the  taking.  McDougal  v. 
Southern  Pacific  Railroad  Co.  (120  Pac.  766).  It 
is  to  be  observed  that  the  damages  sustained  by 
the  owner  are  the  unit  although  composed  of  in- 
tegral parts;  namely,  the  value  of  the  land  taken 
and  the  injury  to  the  remaining  portion. 

In  actual  practice  the  determination  of  damages 
for  the  taking  of  land  for  canal  right  of  way  should 
be  reduced  to  an  acreage  basis.  The  appraisers  will 
usually  determine  the  market  value  of  the  land  and 
and  then  determine  the  damages  to  the  remaining 
acreage.  Damage  to  the  remaining  acreage  may  not 
be  computed  on  an  acreage  basis.  The  elements 
which  make  up  the  market  value  of  the  land  must 
all  be  considered.  In  the  instant  case  the  type  of 
soil,  cultivation,  fertility,  water  rights,  topography, 
nearness  to  market,  and  many  other  elements  must 
be  taken  into  consideration  by  the  appraisers.  If 
water  for  irrigation  is  to  be  delivered  free  of  opera- 
tion and  maintenance  charge  the  land  is  more 
valuable  than  other  similar  land  where  an  annual 
operation  and  maintenance  charge  must  be  paid 
by  the  owner  to  obtain  water.  If  the  lands  are  ex- 
empt from  taxation,  that  should  be  considered  and 
will  certainly  enhance  the  value  of  the  land.  If  the 
appraisal  made  does  not  include  these  elements  it 
should  be  disapproved  and  instructions  given  to 
the  appraisers  to  reconsider  the  whole  matter  and 
make  a  new  or  an  amended  report  to  you. 

Nathan  R.  Margold, 

Solicitor. 


Navajo— Timber  Contract 

October  23,  1933. 

Memorandum   to  Mr.   Collier 
Re:  Defiance  Plateau   Unit   Timber  Sale  Contract 

*  *  #  #  # 

At  the  last  meeting  of  the  Navajo  Council,  the 
Indians  raised  the  question  of  their  rights  with 
regard  to  a  timber  contract,  the  details  of  which 
are  set  forth  in  this  memorandum.  They  expressed 
impatience  with  the  Purchaser's  delays  and  a  desire 


to  cancel  the  contract  and  conduct  their  own  tim- 
ber operations.  Final  decision  was  deferred  until 
you  could  obtain  the  advice  of  the  Solicitor  of  the 
Department.  The  following  memorandum  analyzes 
the  legal  questions  involved.  It  is  necessarily 
informal  since  it  is  offered  in  response  to  an  in- 
formal request  and  especially  since  any  final  decisi- 
sion  as  to  the  course  to  be  pursued  depends  upon 
an  examination  of  the  facts  relative  to  the  possible 
future  market  price  of  timber,  facts  which  are  not 
presently   available   to   this  office. 

The  history  of  this  contract  that  is  pertinent  to 
this  opinion  is  as  follows:  The  McGaffey  Company, 
a  New  Mexico  corporation  of  Albuquerque,  New 
Mexico,  entered  into  a  contract  with  the  Superin- 
tendent of  the  Southern  Navajo  Indian  Agency, 
acting  in  behalf  of  the  Navajo  Tribe,  the  contract 
providing  for  the  sale  of  specified  timber  in  the 
Defiance  Plateau  Unit  estimated  to  be  500,000,000 
feet  of  western  yellow  pine.  This  contract,  made 
October  22,  1928,  and  approved  December  15, 
1928,  was  assigned  by  the  McGaffey  Company  to 
the  Lutcher  &  Moore  Lumber  Company,  a  Texas 
corporation  of  Orange,  Texas,  on  August  9,  1929, 
and  the  assignment  was  approved  August  20,  1929. 
The  Lutcher  &  Moore  Lumber  Company  will  here- 
inafter be  referred  to  as  the  Purchaser. 

Under  the  contract  the  Purchaser  agreed  to  de- 
posit $20,000  with  the  Commissioner  of  Indian 
Affairs  to  cover  the  stumpage  value  of  timber  cut 
and  to  make  additional  deposits  when  necessitated 
by  increased  stumpage  values.  This  deposit  of 
120,000  was  made.  The  Purchaser  further  agreed 
to  cut  and  remove  all  timber  covered  by  the  con- 
tract prior  to  March  31,  1950,  and  to  pay  for  the 
timber  cut  on  a  basic  price  of  $3  per  thousand 
feet.  The  purchaser  further  agreed  to  cut  and  re- 
move, unless  relieved  by  the  Commissioner  of  In- 
dian Affairs,  at  least  25,000,000  feet  prior  to  March 
31,  1932,  and  not  less  than  25,000,000  feet  each  12 
months  thereafter  until  the  contract  was  com- 
pleted. 

By  a  supplement  agreement  executed  on  May  8, 

1931,  and  approved  May  27,  1931,  the  Commis- 
sioner of  Indian  Affairs  extended  the  time  for  re- 
moval of  the  first  25,000,000  feet  of  timber  from 
March  31,  1932,  to  March  31,  1933,  upon  certain 
conditions  to  which  the  Purchaser  agreed.  One  of 
these  conditions  was  that  the  Purchaser  should  pay 
to  the  Superintendent  of  the  Southern  Navajo  In- 
dian Agency  $62,500  in  three  installments,  namely 
$12,500  prior  to  March  31,  1931:  $25,000  on  or 
before  March  31,  1932;  and  $25,000  on  or  before 
March  31,  1933.  The  first  installment  was  paid  on 
March  30,   1931. 

By    the   Commissioner's    letter    of   February    18, 

1932,  approved  February  20,  1932,  the  $25,000  in- 
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stallment  payable  on  or  before  March  31,  1932,  was 
waived,  with  express  exclusion  from  the  waiver  of 
the  supplemental  agreement  requirement  that  a 
|25,000  installment  be  paid  on  or  before  March  31, 
1933.  By  the  same  letter  there  was  waived  the  re- 
quirement of  a  minimum  cut  of  25,000,000  feet 
annually,  "to  the  extent  of  requiring  an  annual 
cut  of  only  10,000,000  feet  during  the  five  years 
beginning  April  1,  1932." 

By  letter  of  May  23,  1933,  approved  May  25, 
1933,  the  Commissioner  stated  to  the  Purchaser: 

"As  you  have  been  unable  to  cut  any  of  the 
10,000,000  feet  which  was  required  to  be  cut 
during  the  year  ending  March  31,  1933,  you 
are  hereby  relieved  of  such  requirement  with 
the  understanding  that  you  will  cut  the  neces- 
sary 50,000,000  feet  prior  to  April  1,  1937.  In 
view  of  the  existing  economic  conditions  you 
will  also  be  relieved  from  making  the  payment 
of  $25,000  due  on  or  before  March  31,  1933." 

By  a  telegram  of  July  8,  1933,  the  Commissioner 
advised  the  Purchaser: 

"The  department  regards  with  favor  the 
proposal  to  revoke  the  waiver  extending  time 
for  your  timber  operations  STOP  It  is  very 
likely  that  such  action  will  be  taken  immedi- 
ately STOP  This  information  is  forwarded  so 
that  you  may  act  accordingly." 

By  letter  of  August  30,  1933,  approved  Septem- 
ber 2,  1933,  the  Commissioner  advised  the  Pur- 
chaser that  "the  relief  granted  you  in  Office  letter 
'Forestry  3260-28-12101-33,'  dated  May  23,  1933, 
is  hereby  revoked  because  the  granting  of  this 
relief  is  deemed  invalid  by  the  Department  of  the 
Interior."  This  relief  was  deemed  invalid  by  the 
Department  of  the  Interior  because  not  made  in 
accordance  with  the  provisions  of  Public  Act  No. 
435  of  the  72d  Congress,  approved  March  4,  1933. 
This  act  provides  that  the  Secretary  of  the  Interior 
may  modify  the  terms  of  then  existing  and  uncom- 
pleted contracts  of  sale  of  Indian  tribal  timber, 
with  the  consent  of  the  Indians  involved.  Consent 
to  the  relief  granted  in  the  May  23  letter  was  not 
obtained  from  the  Indians  involved. 

The  Purchaser  has  done  no  cutting  on  the  sale 
area.  The  Purchaser  has  taken  no  action  in  per- 
formance of  the  contract;  has  done  little  besides 
seek  extensions  of  time  limitations  and  reductions 
of  cutting  requirements. 

On  April  1,  1933,  the  Purchaser  had  breached 
the  working  contract  as  then  existing.  It  had  failed 
to  pay  the  $25,000  installment  required,  by  the 
supplemental  agreement,  to  be  paid  on  or  before 


March  31,  1933.  (This  requirement  was  expressly 
excluded  from  the  waiver  of  February  18,  1932.) 
On  April  1,  1933,  the  Purchaser  had  also  failed  to 
do  any  of  the  10,000  feet  of  cutting  that  was  re- 
quired by  stipulation  in  the  waiver  of  February  18, 

1932.  At  this  point,  certainly,  the  Purchaser  had 
breached  the  contract. 

Although  the  letter  of  May  23,  1933,  purported 
to  waive  the  breaches  set  out  in  the  preceding 
paragraph,  that  letter  had  no  such  legal  effect.  The 
purported  waiver  amounted  to  a  modification  of 
the  terms  of  the  contract,  and  so  was  within  the 
purview  of  the  act  of  Congress  of  March  4,  1933 
(Public  No.  435,  72d  Congress) ,  which  act  requires 
consent  of  the  Indians  involved  for  such  a  modi- 
fication. This  conclusion  is  supported  by  Solicitor's 
Opinion  of  August  8,  1933  (M.  27499) .  The  breach 
of  contract  as  of  April  1,  1933,  was,  therefore,  un- 
affected by  the  letter  of  May  23,  1933;  the  contract 
should  be  considered  to  have  been  breached  on 
April   1,    1933. 

Assuming,  however,  for  the  purpose  of  complete 
analysis,    that    the    purported    waiver   of    May    23, 

1933,  was  not  within  the  purview  of  the  act  of 
March  4,  1933,  and  was,  therefore,  legally  effective 
when  granted,  it  was  revoked  by  the  Commis- 
sioner's letter  of  August  30,  1933.  The  relief 
granted  in  the  May  23  letter  was  not  the  result  of 
the  exercise  of  any  option  for  an  extension  that 
the  plaintiff  held  under  the  contract;  it  was  not 
granted  for  any  consideration  flowing  from  the 
plaintiff.  Plaintiff  has  not  taken  any  action  in  re- 
liance upon  it,  has  not  altered  his  position  so  as  to 
be  injured  by  its  revocation,  and  so  can  not  claim 
any  equitable  estoppel  in  its  favor.  The  situation 
on  August  30  was,  therefore,  such  that  the  Com- 
missioner could  properly  revoke  the  relief  granted 
on  May  23. 

In  many  court  decisions  there  is  general  lan- 
guage to  the  effect  that  a  waiver  of  a  breach  of 
contract,  once  made,  can  not  be  revoked.  Exam- 
ination of  these  many  decisions,  however,  reveals 
that  in  each  of  them  the  party  favored  by  the 
waiver  had  acted  in  reliance  upon  it,  had  con- 
tinued performance  of  the  contract,  so  as  to  build 
an  estoppel  against  revocation.  That  the  Purchaser 
would  have  to  act  in  reliance  on  the  waiver  before 
he  could  rely  upon  it  is  indicated  in  the  case  of 
Watkins  v.  Neff  (1927;  288  Pa.  314,  136  Atl.  221), 
in  which  the  court  held  that  where  a  default  is 
waived  the  one  in  default  may  tender  performance 
and  enforce  the  contract  obligations;  but  that  if 
he  fails  to  tender  performance  or  to  perform  he 
can  not  rely  upon  the  waiver.  Section  297  of  the 
Restatement  of  the  Law  of  Contracts  states  the 
rule  applicable  here,  as  follows: 
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"Such  a  waiver,  unless  it  is  a  binding  prom- 
ise within  the  rules  for  the  formation  of  con- 
tracts, can  be  retracted  at  any  time  before  the 
other  party  has  materially  changed  his  posi- 
tion in  reliance  thereon,  but  not  afterwards." 

and  illustrates  the  rule  thusly: 

"A  contracts  to  buy  and  B  contracts  to  sell 
goods  to  be  delivered  by  September  1.  The 
goods  are  not  delivered  by  that  day.  On  Sep- 
tember 2  A  writes  B  that  he  will  accept  the 
goods  if  delivered  by  September  15.  On  Sep- 
tember 8  A  writes  B  that  he  has  changed  his 
mind  and  will  not  accept  the  goods.  A  is 
bound  to  take  the  goods  on  September  15  if 
B  materially  changes  his  position  after  re- 
ceiving the  letter  of  September  2,  and  before 
receiving  that  of  September  8.  Otherwise  A  is 
not  bound  to  take  them." 

Assuming,  again,  for  the  purpose  of  complete 
analysis,  both  that  the  waiver  was  not  illegal  and 
that  the  waiver,  once  made,  could  not  be  revoked, 
the  Purchaser,  nevertheless,  would  probably  be 
held  to  have  breached  the  contract.  The  waiver  of 
May  23  was  granted  upon  the  express  understand- 
ing that  the  Purchaser  would  cut  50,000,000  feet 
prior  to  April  1,  1937,  but  thus  far,  as  has  already 
been  stated,  the  Purchaser  has  done  no  cutting  on 
the  sale  area.  Failure  to  commence  cutting  opera- 
tions within  a  reasonable  time  after  the  beginning 
of  the  period  within  which  certain  cutting  opera- 
tions were  to  be  completed  results  in  a  breach  of 
the  contract  by  the  Purchaser  and  a  termination 
of  its  rights  under  the  contract.  A  reasonable  time 
within  which  the  Purchaser  should  have  com- 
menced operations  would  be  a  matter  for  court 
determination;  and  that  determination  would  es- 
tablish the  date  of  the  breach.  Whatever  the 
exact  date  may  be,  there  is  little  question  that  it 
has  already  transpired;  however,  this  is  a  question 
which  can  not  be  definitely  answered  in  advance 
of  a  judicial   determination. 

Berry  v.  Marion  County  (1924;  121  S.E.  79)  is 
in  point.  The  South  Carolina  Supreme  Court 
affirmed  judgment  for  the  plaintiff  in  this  case, 
which  was  an  action  to  declare  a  certain  timber 
contract  forfeited  and  for  an  injunction  against 
the  purchaser  restraining  him  from  exercising  any 
rights  under  the  contract  and  for  damages.  The 
contract  there  involved  set  no  time  limit  for  com- 
mencing the  cutting,  but  did  set  a  time  limit  for 
finishing  it.  The  court  held  that  although  there 
was  no  specified  time  for  commencing  cutting 
operations  the  Purchaser  had  to  commence  within 
a  reasonable  time,  and  that  its  failure  to  do  so 


resulted  in  forfeiture  of  the  Purchaser's  rights  and 
a  reversion  to  the  landowner. 

The  Defiance  Plateau  Unit  contract  presents  a 
strong  case  for  application  of  the  same  rule.  The 
General  Timber  Sale  Regulations  governed  the 
negotiations  leading  to  the  formation  of  the  con- 
tract and  became  a  part  of  the  contract  itself.  Regu- 
lation  No.   47   provides: 

"Indian  labor  will  be  employed  by  the  pur- 
chaser at  the  same  wages  as  other  labor  and  in 
preference  to  other  labor  not  already  in  his 
employ  whenever  the  Indian  labor  seeks  em- 
ployment and  is  competent." 

The  Purchaser  has  acknowledged  that  one  of  the 
chief  motivating  forces  in  the  formation  of  this 
contract  was  the  purpose  of  giving  the  Indians  con- 
cerned employment  as  well  as  a  stumpage  value 
accruing  to  their  benefit.  This  acknowledgment  is 
shown  in  a  letter  of  October  8,  1931,  from  the 
Purchaser  to  the  Superintendent  of  the  Southern 
Navajo  Indian  Agency,  in  which  the  Purchaser 
stated: 

"We  realize  that  the  underlying  thought  in 
the  sale  of  the  Defiance  Timber  Unit  was  to 
give  the  Navajo  Indians  an  equal  chance  in 
employment  and  with  the  stumpage  accruing 
to  their  benefit.  The  Department  will  recall 
that  at  one  time  in  our  discussion  permission 
was  asked  to  double  the  maximum  capacity 
when  and  if  the  market  justified  and  we  were 
advised  that  the  Navajo  Indians  would  be 
better  off  if  employed  and  returns  were  ex- 
tended over  a  long  period  of  time.  The  plan 
outlined  above  provides  just  that." 

The  regulation  requiring  Indian  labor  where 
practicable  and  the  plaintiff's  letter  of  October  8, 
1931,  clearly  indicate  that  the  employment  of  In- 
dian labor  by  the  Purchaser  was  one  of  the  pur- 
poses for  which  the  Government  executed  the  con- 
tract. A  sine  qua  non  to  accomplishment  of  that 
purpose  was  the  commencement  of  cutting  opera- 
tions. This  important  purpose  of  the  contract  lends 
weight  to  a  construction  that  requires  the  Pur- 
chaser to  commence  cutting  at  the  earliest  possible 
date.  Notwithstanding,  five  years  after  the  original 
contract  was  executed,  two  and  one-half  years  after 
the  supplemental  agreement  giving  the  Purchaser 
a  one-year  extension  on  the  cutting  requirement, 
almost  two  years  after  the  waiver  that  reduced  the 
cutting  required,  seven  months  after  breach  of  the 
reduced  and  postponed  cutting  requirement— after 
all  of  these  postponements  of  operations  that  were 
a  vital  consideration  to  the  Indians  involved— the 
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Purchaser  has  yet  done  no  cutting.  Certainly,  there 
are  good  grounds  for  holding  the  Purchaser  to  be 
in  default  for  failing  to  commence  cutting  opera- 
tions within  a  reasonable  time. 

The  fact  that  the  time  when  cutting  was  re- 
quired to  be  done  was  financially  inopportune  or 
even  most  difficult  is  no  legal  excuse  for  the 
Purchaser's  failure.  The  Arkansas  court,  in  1916, 
said: 

"Inconvenience  or  the  cost  of  compliance 
with  the  contract  or  other  like  thing  can  not 
excuse  a  party  from  the  performance  of  an 
absolute  and  unqualified  undertaking  to  do 
that  which  is  possible  and  lawful."  Polzin  v. 
Beene  (1916;  126  Ark.  46,  189  S.W.  654,  655) . 

The  Oregon  court  spoke  similarly  in  1930  in 
Coquille  Mill  &  Tug  Co.  v.  Robert  Dollar  Co. 
(1930;  132  Oreg.  453,  285  Pac.  244,  250)  : 

"The  fact  that  the  lumber  market  was  ad- 
verse to  profitable  operation  did  not  justify 
the  defendant's  cessation  of  operation.  Haw- 
thorne v.  Quinn,  42  Oreg.  1,  69  Pac.  817; 
Newton  v.  Warren,  etc.  Co.,  116  Ark.  393, 
173  S.  W.  819." 

Rights  and  liabilities  of  the  parties  to  the 
timber  sale  contract  upon  Purchaser's  breach 
thereof. 

General  Timber  Sale  Regulation  No.  6  provides: 

"Title  to  the  forest  products  covered  by  any 
contract  will  not  pass  to  the  purchaser  until 
such  products  are  paid  for." 

And  Regulation  No.  7  indicates  that  cash  deposits 
required  and  made  are  not  payments  for  timber, 
but  that  the  deposits  made  shall  remain  such  and 
payments  shall  be  made  each  month  upon  a  state- 
ment of  all  timber  cut  during  the  month  being 
rendered  to  the  Purchaser.  The  contract  set  a 
definite  time  period  in  which  the  cutting  con- 
templated by  the  contract  had  to  be  made.  The 
contract  of  sale,  therefore,  passed  to  the  Purchaser 
title  only  to  that  timber  which  it  cut  and  removed 
and  paid  for  within  the  time  period  specified  in 
the  contract.  Many  States,  California,  Kentucky, 
Louisiana,  Maine,  Massachusetts,  Michigan,  Min- 
nesota, Montana,  New  York,  Ohio,  Texas,  Virginia, 
West  Virginia,  and  Wisconsin,  have  followed  this 
theory  of  title  in  construing  contracts  for  the 
sale  of  standing  timber,  where  by  the  terms  of  the 
contracts  the  timber  is  to  be  removed  within  a 
specified  time.  The  many  cases  are  collected  in  a 


series  of  annotations  in    15  A.L.R.  41,  31   A.L.R. 
944,  42  A.L.R.  641,  and  71  A.L.R.   143. 
Regulation  No.  52  provides  in  part: 

"Persistent  failure  to  comply  with  any  one 
of  the  requirements  of  the  contract  or  regula- 
tions after  written  notice  addressed  to  the 
purchaser  by  the  superintendent  or  the  officer 
in  charge  will  be  ground  for  revocation  by  the 
officer  approving  the  contract  of  all  rights  of 
the  purchaser  under  this  and  other  contracts." 

In  the  light  of  this  regulation  and  of  the  many 
cases  in  the  States  listed  above,  it  is  clear  that, 
upon  failure  of  the  Purchaser  to  comply  with  the 
time  limitation  on  cutting  requirements,  any 
right  or  title  of  the  purchaser  to  the  timber  on 
the  sale  area  was  terminated.  After  written  notice 
to  the  Purchaser  and  revocation  of  his  contract 
rights  by  the  officer  approving  the  contract,  in  con- 
formance with  Regulation  No.  52,  the  Superin- 
tendent of  the  Southern  Navajo  Indian  Agency, 
acting  for  and  in  behalf  of  the  Indians,  would  be 
free  to  make  a  new  timber  sale  contract  or  to  ar- 
range for  logging  operations  conducted  by  the  In- 
dians  themselves. 

The  Superintendent  of  the  Southern  Navajo  In- 
dian Agency,  acting  for  and  in  behalf  of  the  In- 
dians, may  retain  all  moneys  paid  by  the  Pur- 
chaser. Regulation  No.  52  provides,  in  case  of 
breach  and  formal  revocation  of  the  Purchaser's 
rights,  that  there  is  ground  for  forfeiture  "of  all 
moneys  paid."  Case  law  bolsters  this  forfeiture 
provision.  In  Hodges  v.  George  D.  Mickle  Lumber 
Co.  (1928-Oregon,  264  Pac.  850,  852),  the  court 
held: 

"The  purchaser  of  standing  timber  for  a 
cash  consideration,  under  an  agreement  to  re- 
move it  within  a  specified  time,  can  not  re- 
cover, or  receive  credit  for,  money  paid,  upon 
his  title  to  the  timber  being  defeated  by  his 
failure  to  remove  the  timber  within  the  time 
specified  therefor  in  the  contract  of  purchase." 

Maynard  v.  Farley  (1923;  198  Ky.  420,  248  S.  W. 
1022)    is  in   accord. 

In  McNair  and  Wade  Land  Co.  v.  Parker  (1912; 
64  Fla.  371,  59  So.  959) ,  an  equity  action  to  obtain 
a  forfeiture  for  non-uses  and  abandonment,  the 
court  held  that  "no  equitable  reason  seems  to  de- 
mand a  return  of  the  purchase  money." 

Damages  to  which  vendor  is  entitled 
because  of  the  breach. 

Regulation  No.  52  provides  that  upon  breach  of 
the  contract  "the  purchaser  will  be  liable  for  all 
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damage  resulting  from  his  breach  of  contract." 
Regulation  No.  56  provides  that  upon  the  contract 
being  declared  forfeited,  the  Purchaser  and  his 
bondsmen  shall  be  "liable  for  the  depreciation  in 
the  value  of  the  remaining  timber  on  an  estimate 
of  value  and  quantity  to  be  made  under  the  direc- 
tion of  the  officer  approving  this  countract."  The 
damages  referred  to  in  Regulation  No.  52  should 
be  determined  by  the  customary  rules  of  damages. 
Regulation  No.  56  should  affect  the  determination 
of  damages  to  the  extent  of  making  the  estimates, 
provided  for  therein,  if  not  arbitrarily  arrived  at, 
conclusive  evidence  of  value  and  quantity.  To 
avoid  arbitrariness  these  estimates  would  have  to 
be  predicted  on  due  consideration  of  all  factors 
relevant  to  determination  of  value. 

The  general  rule  of  damages  in  a  case  of  breach 
of  contract  is  the  award  of  damages  sufficient  to 
place  the  injured  party  in  the  same  position  he 
would  have  enjoyed  had  the  contract  been  per- 
formed. The  Arizona  court  in  McFadden  v.  Shanley 
(1914;  16  Ariz.  91,  141  Pac.  732,  733),  upon  ref- 
erence to  leading  cases  and  to  the  leading  treatises 
on  damages,  stated: 

"The  contract  having  been  broken,  the  per- 
son injured  by  the  breach  ought  to  be  placed, 
so  far  as  money  can  do  it,  in  the  same  position 
as  he  would  have  been  in  if  the  contract  had 
been  filled." 

It  is  well  settled  that  the  future  damages  result- 
ing from  breach  of  a  contract  like  that  involved 
here  are  ascertainable.  Lee  v.  Briggs  (19  Mich.  487, 
58  N.W.  477,  479)  .  "These  damages  are  not  specu- 
lative, but  are  capable  of  ascertainment."  Chief 
Justice  Fuller  stated  in  the  leading  case  of  Roclim 
v.  Horst  (178  U.  S.  1,  20  Sup.  Ct.  780,  44  L.  Ed. 
953) ,  "although  he  may  receive  his  money  earlier 
in  this  way,  and  may  gain  or  lose  by  the  estimate 
of  his  damage  in  advance  of  the  time  for  per- 
formance, still,  as  we  have  seen,  he  has  the  right 
to  accept  the  situation  tendered  him,  and  the  other 
party    can    not    complain." 

Unquestioned  as  it  is,  upon  reference  to  the 
governing  regulations  and  to  the  general  rules  of 
damages,  that  the  vendor  is  entitled  to  damages 
compensating  the  injury  it  has  sustained,  question 
does  arise  in  determining  the  proper  measure  of 
those  damages.  In  this  Defiance  Plateau  Unit 
case  the  breached  contract  requires  cutting  and 
payment  of  stumpage  values  at  the  contract  price 
not  only  previous  to  the  date  of  the  breach,  but 
subsequent  to  that  date  as  well.  Had  the  time  for 
performance  expired  by  the  date  of  the  breach, 
the  measure  of  damages  would  be  the  difference 
between   the  contract  price  of  the  timber  and  its 


market  value  at  the  date  of  breach.  Pope  v.  Barnett 
(1932;  163  S.  E.  517-Ga.)  ;  Furrow  v.  Bair  (1919; 
84  W.  Va.  654,  100  S.  E.  506)  ;  Stillwell  v.  Paepcke- 
Leicht  Lumber  Co.  (1904;  73  Ark.  482,  84  S.W. 
483)  .  The  last  case  cited  above  is  relied  upon  for 
authority  in  the  Ruling  Case  Law  Statement  that, 
"The  measure  of  damages  for  a  failure  to  cut,  re- 
move and  pay  for  all  the  timber  on  certain  land 
within  a  specified  time  is  the  difference  between 
the  market  value  of  the  timber  left  standing  on 
the  land  and  the  contract  price  at  the  time  of 
the  breach."  17  R.C.L.  1102.  This  rule  would,  of 
course,  be  applicable  in  measuring  the  damages 
resulting  from  the  Purchaser's  failure  to  do  that 
cutting  required  by  the  contract  to  be  done  pre- 
vious to  the  date  of  breach.  Examination  of  the 
three  cases  cited  above,  however,  shows  that  in 
each  of  them  the  time  set  for  performance  had 
expired  by  the  date  of  the  breach  complained  of; 
and  it  is  questionable  whether  the  rule  of  these 
cases  could  be  used  in  measuring  the  damages  pred- 
icated on  the  breached  contract's  provision  for 
cutting  and  payment  of  stumpage  values  at  times 
subsequent  to  the  date  of  breach.  In  measuring 
these  future  damages,  the  breach  should  be  treated 
as  an  anticipatory  breach;  and  in  measuring  dam- 
ages resulting  from  anticipatory  breach  of  contract 
there  is  confusion  as  to  whether  the  market  value, 
which  is  to  be  deducted  from  the  contract  price, 
should  be  determined  as  of  the  time  of  the  breach 
or  as  of  the  time  set  for  performance. 

The  proper  ruling,  in  view  of  the  general  pur- 
pose of  damages,  placing  the  damaged  party  in  the 
same  position  he  would  have  enjoyed  in  event  of 
performance,  would  be  that  the  market  value 
should  be  determined  as  of  the  date  or  dates  set  for 
performance.  Roehm  v.  Horst,  supra;  Mo.  Furnace 
Co.  v.  Cochran  (8  Fed.  463)  ;  Cox  8c  Sons  Co.  v. 
Crane  Iron  Works  (1925;  CCA.  3d,  5  Fed.  (2d) 
314)  ;  Windmuller  v.  Pope  (107  N.  Y.  674,  14  N.  E. 
436)  ;  and  many  other  cases  support  this  rule.  It 
should  be  noted  that  the  Federal  courts  favor  this 
rule.  The  contra  rule,  that  the  market  value  should 
be  determined  as  of  the  date  of  the  breach,  is  sup- 
ported by  dicta  in  Masterton  v.  Mayor  (7  Hill  61)  ; 
James  H.  Rice  Co.  v.  Penn  P.  G.  Co.  (88  111.  App. 
407)  ;  and  several  other  cases  including  a  few  Fed- 
eral court  decisions.  Variance  in  circumstances 
affects  the  selection  of  the  rule  to  be  applied,  but 
it  is  accurate  to  say  that  the  majority  of  the  courts, 
including  the  majority  of  Federal  courts,  favor  the 
determination  of  market  value  as  of  the  time  set 
for  performance.  The  many  cases  are  covered  in 
annotations  in  34  A.L.R.   114  and  44  A.L.R.  215. 

If  in  a  suit  on  the  Defiance  Plateau  Unit  con- 
tract the  majority  rule  were  adopted,  then,  to  es- 
tablish the  market  value  at  the  various  future  times 
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set  for  performance,  evidence  of  market  values 
existing  between  the  date  of  breach  and  the  date 
of  trial  would  be  admissible.  Roehm  v.  Horst, 
supra,  supports  this  matter  of  evidence.  This  evi- 
dence could  include  that  showing  the  effect  of  the 
N.I.R.A.,  Public  No.  67,  73d  Congress,  and  the 
Lumber  Code  on  the  market  price  and  the  con- 
tract requirements.  Since  the  market  was  probably 
lower  on  April  1,  1933,  than  it  is  now  or  will  be 
in  the  near  future,  it  would  be  advantageous  to 
the  Indians  concerned  to  have  the  damages  meas- 
ured by  taking  the  market  value  as  of  the  date  of 
breach. 

Now  to  consider  the  damages  recoverable  in  an 
action  against  the  Purchaser  in  the  Defiance  Pla- 
teau Unit  case  for  its  breach  of  contract.  The  date 
of  breach  is  April  1,  1933.  (This,  assuming  that 
the  waiver  of  May  23  was  illegal  and  void  or  that 
the  waiver  was  effectually  revoked.)  The  damages 
due  to  the  Purchaser's  failure  to  cut  10,000,000 
feet  during  the  year  ending  March  31,  1933,  would 
be  measured  by  the  difference  between  the  con- 
tract price  of  10,000,000  feet  and  that  year's  mean 
market  value  of  10,000,000  feet  of  the  standing 
timber.  The  future  damages  would  be  measured 
by  the  difference  between  the  contract  price  of  the 
timber  covered  by  the  contract,  less  10,000,000  feet, 
and  the  market  value  of  that  quantity  of  the  tim- 
ber as  of  the  date  of  breach  or,  which  would  be 
more  proper  and  more  likely  in  the  Federal  courts, 
as  of  the  dates  set  for  performance. 

If  the  date  of  breach  (on  the  assumption  that 
the  waiver  was  legally  effective  and  could  not  be 
revoked)  was  set  by  the  determination  of  a  reason- 
able time  within  which  the  Purchaser  should  have 
commenced  cutting  operations,  then  the  damages 
for  which  the  Purchaser  would  be  liable  would  be, 
first,  damages  occasioned  by  the  breach  which 
was  waived.  It  is  well  settled  that  waiver  of  the 
right  to  treat  a  breach  as  repudiation  of  the  con- 
tract, is  not  a  waiver  of  the  right  to  recover  dam- 
ages for  the  breach.  "Acceptance  of  delayed  per- 
formance of  a  contract  which  specifies  the  time  of 
performance  is  not  inconsistent  with  the  retention 
of  the  right  to  recover  damages  for  the  delay." 
R.  B.  Boak  &  Co.  v.  United  States  Shipping  Board 
E.  R.  Corp.  (1926;  11  Fed.  (2d)  523,  524)  .  Puring- 
ton  Paving  Brick  Co.  v.  Metropolitan  Paving  Co. 
(U.S.C.C.A.  Mo.-1925;  4  Fed.  (2d)  676)  ;  and 
Peters  v.  Bow  (45  Id.  303,  262  Pac.  149)  are  in 
accord.  The  damages  occasioned  by  the  delay 
would  be  interest  on  the  contract  price  of  10,- 
000,000  feet  over  the  period  between  April  1, 
1933,  date  of  the  waived  breach,  and  the  date  of 
the  subsequent  breach  resulting  from  failure  to 
commence  operations  within  a  reasonable  time. 
Secondly,  damages  for  future  nonperformance  occa- 


sioned by  the  breach  sued  upon  would  be  measured 
according  to  the  rules  discussed  above  with  refer- 
ence to  April  1,  1933,  as  the  date  of  breach. 
Nathan  R.  Margold, 

Solicitor. 


NIRA— Public  Works  Project 

November  17,  1933. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

You  have  requested  a  memorandum  relative  to 
whether  or  not  certain  projects  proposed  by  the 
Indian  Service  come  within  the  scope  of  the  Na- 
tional Recovery  Act,  approved  June  16,  1933.  The 
proposed  projects  are  listed  in  your  request  of 
November  7,  1933,  as:  (1)  building  Indian  homes, 
the  costs  to  be  repaid  to  the  Government  on  a  re- 
imbursable plan:  (2)  the  purchase  of  sufficient 
Indian  heirship  and  other  lands  for  sites  for  these 
homes  and  where  necessary  for  subsistence  farms 
for  Indians  for  whom  homes  are  erected:  (3)  the 
purchase  of  18  portable  sawmills  for  the  manu- 
facture of  lumber  from  Indian  forests  to  be  used 
in  building  Indian  homes,  reservation  schools  and 
other  buildings,  for  general  sale:  (4)  the  purchase 
of  necessary  household  furniture,  farm  equipment 
and  livestock,  and  the  erection  of  farm  and  range 
fences;  and  (5)  necessary  land  survey  and  classi- 
fication to  carry  out  this  program  systematically. 

First,  it  should  be  pointed  out  that  the  legiti- 
macy of  the  proposed  projects  as  Public  Works  is 
a  matter  for  the  determination  of  the  Public  Works 
Administration  legal  division;  that  this  memoran- 
dum of  necessity,  therefore,  is  limited  to  advising 
you  whether  the  probability  of  the  said  legitimacy 
is  great  enough  to  justify  an  application  to  the 
Public  Works  Administration. 

Second,  it  should  be  pointed  out  that,  if  appli- 
cation to  the  Public  Works  Administration  be 
made,  care  should  be  taken  that  the  application  is 
complete  in  meeting  the  requirements  set  by  the 
Board  of  Public  Works  for  the  form  and  sub- 
stance of  application. 

The  proposed  projects  may  well  be  held  to  be 
within  the  scope  of  Title  II  of  the  National  In- 
dustrial Recovery  act,  particularly  in  view  of  the 
Departmental  practice,  evidenced  by  grants  al- 
ready approved.  If  title  to  the  land  purchased  for 
these  projects  would  be  retained  by  the  Federal 
Government,  and  the  use  of  the  land  by  Indians 
subjected  to  Federal  supervision  and  control,  then 
the  projects  would  clearly  be  Federal  in  character, 
and  as  Federal  projects  they  may  well  be  held  to  be 
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within  section  202  (c)  of  Title  II  of  the  National 
Industrial  Recovery  Act  which  provides  for  in- 
clusion in  the  program  of  Public  Works,  "any 
projects  of  the  character  heretofore  constructed  or 
carried  on  either  directly  by  public  authority  or 
with  public  aid  to  serve  the  interests  of  the  gen- 
eral public".  Many  enactments  of  Congress  have 
authorized  such  projects  as  these  now  proposed 
and  have  appropriated  funds  with  which  to  finance 
them.  Some  of  the  more  pertinent  and  recent  en- 
actments are  Public  No.  666— 71st  Congress,  Public 
No.  58 1-7 1st  Congress,  Public  No.  450-7 1st  Con- 
gress, Public  No.  217— 71st  Congress,  Public  No. 
143-7 1st  Congress,  Public  No.  1033-70th  Con- 
gress, Public  No.  762— 70th  Congress,  Public  No. 
444-70th  Congress,  Public  No.  443— 70th  Congress, 
Public  No.  731-69th  Congress,  Public  No.  437- 
69th  Congress,  Public  No.  236— 69th  Congress,  and 
Public  No.  207-69th  Congress. 

It  seems  that  the  success  of  an  application  to 
the  Public  Works  Administration  is  dependent 
largely  upon  a  showing  of  the  project  as  econom- 
ically sound  and  as  one  which  will  effect  substan- 
tial reemployment.  It  would,  therefore,  be  desirable 
to  make  it  clear  in  the  application  that  the  proj- 
ects are  economically  sound  and  that  they  will 
effect  substantial  reemployment  of  permanent 
character.  Justification  of  the  projects  would  be 
strengthened  by  showing  that  as  incidents  to  their 
administration  there  will  be  affected  a  conservation 
of  forest  resources,  a  prevention  of  soil  erosion  and 
removal  and/or  reservation  from  cultivation  of 
marginal  farm  lands. 

The  probability  of  the  proposed  projects  being 
held  by  Public  Works  Administration  to  be  legiti- 
mate subjects  for  Public  Works  grants  is  great 
enough  to  justify  the  Indian  Service  in  applying  to 
Public  Works  Administration  for  grants  to  finance 
the  said   projects. 

Nathan  R.  Margold, 

Solicitor. 

Irrigation  Charges— Extended 
Payments 


December  1,  1933. 


54  I.D.  335 

M-27491 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


The  Commissioner  of  Indian  Affairs  has  sub- 
mitted for  opinion  two  specific  questions  as  fol- 
lows: 


1.  Is  it  permissible  on  Indian  irrigation 
projects  for  suitable  contracts  to  be  entered 
into  between  the  United  States  and  the  own- 
ers of  irrigable  land  against  which  there  are 
unpaid  delinquent  operation  and  maintenance 
assessments,  such  contracts  definitely  to  pro- 
vide for  payment  by  the  landowner  of  the 
current  irrigation  assessments  as  and  when  due, 
and  to  make  annual  payments  of  certain  per- 
centages of  the  total  unpaid  delinquency  plus 
interest  on  the  unpaid  portion  of  the  deferred 
amount,  water  to  be  delivered  upon  execution 
and  compliance  with  such  contract? 

2.  Would  it  be  permissible  to  include  in 
such  contracts  unpaid  delinquent  construction 
assessments  in  the  same  manner  as  suggested 
for  unpaid  delinquent  operation  and  main- 
tenance assessments? 

On  many  of  the  Indian  irrigation  projects  there 
are  quite  a  number  of  landowners  who  are  several 
years  behind  in  the  payment  of  the  operation  and 
maintenance  charges,  and  on  projects  where  public 
notices  have  been  issued,  fixing  the  construction 
charges,  the  land  owners  are  also  delinquent  in  pay- 
ment of  construction  charges.  On  all  Indian  irri- 
gation projects  water  can  not  be  delivered  until 
past  due  charges  are  paid.  Inability  to  pay  the 
charges  puts  the  landowner  in  a  position  where  he 
can  not  obtain  irrigation  water  and  therefore  can 
not  cultivate  his  land.  Many  suggestions  have 
been  made  by  landowners  and  business  men  of  the 
vicinity  of  the  various  projects  that  some  plan  be 
devised  whereby  the  landowners  could  secure  an 
extension  of  time  on  the  past  due  charges  and 
make  them  payable  in  annual  installments  over  a 
period  of  years,  the  deferred  payments  being  due 
and  payable  each  year  with  the  current  charges 
for  that  year.  Interest  would  be  charged  at  a  rate 
to  be  fixed  by  the  Secretary  of  the  Interior  and 
paid  annually  at  the  same  time  and  place  as  the 
deferred  charges. 

Under  the  act  of  August  1,  1914  (38  Stat.  583), 
the  Secretary  is  authorized  to  fix  maintenance 
charges  which  may  be  paid  as  he  may  direct,  such 
payments  to  be  available  for  use  in  maintaining 
the  project  or  system  for  which  collected.  He  has 
also  been  authorized  to  fix  operation  and  mainten- 
ance charges  by  a  various  acts  of  Congress,  and  to 
determine  and  announce  the  construction  charges 
which  shall  be  levied  against  the  irrigable  lands 
within  Indian  irrigation  projects.  As  a  general 
rule  no  administrative  officer  is  vested  with  au- 
thority to  extend  without  consideration  the  time 
of  payment  of  a  debt  due  the  United  States.  The 
Secretary  could  amend  any  notice  fixing  the 
amount  and  date  of  payment  of  charges  so  as  to 
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change  the  amount  of  the  charge  and  could  also 
defer  the  time  when  the  payment  fell  due  but  when 
the  charges  thus  fixed  fall  due  he  is  given  no  au- 
thority to  extend  them.  During  the  last  few  years 
business  necessity  has  caused  the  Department  to 
take  promissory  notes,  secured  by  chattel  mort- 
gages, for  operation  and  maintenance  charges,  thus 
making  the  charges  due  at  the  end  of  the  irrigation 
season  instead  of  compelling  payment  in  advance, 
as  required  by  public  notice.  The  consider- 
ation for  the  extension  is  interest  exacted,  and 
this  may  be  sufficient  to  make  the  transaction 
valid:  a  question  not  necessary  here  to  decide.  It 
seems  probable  that  the  theory  on  which  annual 
operation  and  maintenance  charges  have  been  ex- 
tended for  a  time  before  water  is  delivered  in  the 
spring  to  sometime  in  the  fall  after  the  irrigation 
season  is  past  arises  from  the  fact  that  the  Secre- 
tary of  the  Interior  is  authorized  by  law  to  fix 
the  annual  operation  and  maintenance  charges  per 
acre  and  announce  the  date  of  payment.  Hence,  if 
he  issued  a  notice  prescribing  that  payment  by  the 
landowner  of  annual  operation  and  maintenance 
shall  be  made  in  advance  of  the  irrigation  season 
he  would  be  authorized  to  change  the  notice  to 
provide  for  payment  at  the  end  of  the  irrigation 
season. 

It  has  evidently  been  the  view  of  the  Depart- 
ment that  the  Secretary  of  the  Interior  is  without 
authority  to  extend  payments,  after  they  fall  due, 
of  the  operation  and  maintenance  or  construction 
charges,  because  it  has  secured  legislation  from 
Congress  in  several  instances  where  such  authority 
has  been  required.  The  act  of  February  13,  1931 
(46  Stat.  1093),  is  such  as  act.  It  authorized  the 
Secretary  of  the  Interior  to  adjust  payment  of 
charges  due  on  the  Blackfeet  Indian  Irrigation 
project,  Montana.  This  act  was  the  result  of  Senate 
Bill  No.  1533,  which,  as  originally  written,  was 
intended  to  give  the  Secretary  of  the  Interior  au- 
thority to  extend  past  due  water-right  charges  on 
any  irrigation  project,  constructed  or  being  con- 
structed and  operated  under  the  direction  of  the 
Commissioner  of  Indian  Affairs,  the  extension  to 
be  limited  to  the  term  of  five  years.  Congress,  how- 
ever, changed  the  Bill  to  make  it  applicable  only  to 
the  Blackfeet  project,  Montana,  and  prescribed 
that  the  extension  should  not  exceed  ten  years. 
This  action  of  Congress,  together  with  other  simi- 
lar acts  passed  by  it,  indicate  clearly  that  Congress 
considers  that  the  Secretary  of  the  Interior  is  with- 
out authority  to  extend  the  time  of  payment  of 
operation  and  maintenance  or  construction  charges 
on  Indian  irrigation  projects  except  with  the  Con- 
gressional sanction  previously  given.  Congress  has 
not  granted  to  the  Secretary  of  the  Interior  gen- 
eral authority  to  extend  the  time  of  payment,  after 


they  fall  due,  of  either  the  operation  and  main- 
tenance charge  or  the  construction  charge,  on  In- 
dian irrigation  projects,  and  in  my  opinion,  he  can 
not  extend  such  charges  without  specific  authority 
of  Congress. 

Nathan  R.  Margold, 

Solicitor. 


Inmate  Transfer  to  Another  Insane 

Asylum— Court's 

Jurisdiction  Over  Commissioner 

December  4,  1933. 

Memorandum   to  the  Secretary: 

A  memorandum  to  you  dated  August  21,  1933, 
expressed  our  opinion  that  a  projected  transfer  of 
the  inmates  of  the  Canton  Insane  Asylum  to  Saint 
Elizabeth's  Hospital  was  legal.  Since  that  time  a 
person  acting  as  guardian  ad  litem  for  one  of  the 
inmates  has  obtained  a  temporary  injunction 
against  the  superintendent  of  the  asylum  and  the 
Commissioner  of  Indian  Affairs  restraining  them 
from  effecting  the  removal  of  the  inmates.  Al- 
though the  court  did  not  obtain  jurisdiction  over 
the  Commissioner  of  Indian  Affairs,  it  named  him 
in  the  restraining  order.  The  jurisdiction  of  the 
courts  to  issue  such  an  order  has  been  attacked  by 
the  United  States  attorney  for  the  southern  dis- 
trict of  South  Dakota,  acting  with  an  attorney  as- 
signed to  the  case  by  the  Department  of  Justice. 
The  matter  has  been  pending  in  the  District  Court 
in  South  Dakota  since  October  23,  the  day  upon 
which  the  issue  of  jurisdiction  was  argued.  In  the 
meantime  the  restraining  order  continues  in  force. 

Further  delay  can  be  avoided  if  the  Secretary  of 
the  Interior,  through  an  agent  of  his  own  appoint- 
ment and  not  through  the  Commissioner  of  In- 
dian Affairs,  will  proceed  to  transfer  the  Indians  in 
question  from  Canton  to  Washington.  Such  pro- 
cedure would  be  lawful  as  an  exercise  of  the  gen- 
eral supervisory  power  over  Indian  affairs  vested 
in  the  Secretary  of  the  Interior  under  Section  485 
of  Title  5  of  the  United  States  Code: 

"The  Secretary  of  the  Interior  is  charged 
with  the  supervision  of  public  business  relat- 
ing to  the  following  subjects;  "*  *  *  Second, 
The  Indians". 

The  Secretary  may  exercise  his  authority  under 
the  above  statute  of  his  own  motion  without  em- 
ploying the  agency  of  the  Commissioner  of  Indian 
Affairs.  In  an  analogous  case  involving  a  counter- 
manding of  an  order  of  the  Commissioner  of  the 
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General  Land  Office,  and  the  issuance  of  a  new 
order  by  the  Secretary  himself,  the  Supreme  Court 
said: 

"It  makes  no  difference  whether  the  appeal 
is  in  regular  form  according  to  the  established 
rules  of  the  Department,  or  whether  the  Secre- 
tary of  his  own  motion,  knowing  that  injus- 
tice is  about  to  be  done  by  some  action  of  the 
Commissioner,  takes  up  the  case  and  disposes 
of  it  in  accordance  with  law  and  justice.  The 
Secretary  of  the  guardian  of  the  people  of  the 
United  States  over  public  lands.  The  obliga- 
tions of  his  oath  of  office  oblige  him  to  see  that 
the  law  is  carried  out,  and  that  none  of  the 
public  domain  is  wasted". 

Knight  v.  United  States  Land  Assn.,  142 
U.S.    181    (1891). 

There  remains  the  question  whether  or  not  such 
direct  action  by  the  Secretary  of  the  Interior  would 
be  contempt  of  the  District  Court  for  the  district 
of  South  Dakota.  The  order  issued  by  that  court 
reads  as  follows: 

"IT  IS  FURTHER  ORDERED  that  pend- 
ing the  final  determination  in  this  hearing, 
the  defendants  herein  JOHN  COLLIER,  as 
Commissioner  of  Indian  Affairs  of  the  United 
States,  Harry  R.  Hummer,  as  Superintendent 
of  the  Asylum  for  Insane  Indians,  at  Canton, 
South  Dakota,  and  SAMUEL  A.  SILK,  their 
agents  and  employees  and  all  persons  acting 
for  and  in  their  behalf,  are  hereby  restrained 
and  enjoined  from  proceeding  further  with 
the  removal  of  the  said  ALBERT  BLAINE  or 
any  of  said  patients  of  the  said  asylum  for  In- 
sane Indians,  located  at  Canton,  South  Da- 
kota, and  are  hereby  restrained  and  enjoined 
from  closing  of  abandoning  the  said  aslyum  for 
Insane  Indians,  located  at  Canton,  South  Da- 
kota." 

It  is  the  decision  of  a  number  of  State  courts 
that  injunctions  of  this  type  can  affect  only  the 
parties,  their  agents  and  representatives,  and  per- 
sons aiding  and  abetting  them,  or  conspiring  with 
them. 

Exparte  State  ex  re  I  Higdon,  162  Ala.  181,  50 
So.  143   (1909). 

Boyd  v.  State,  19  Neb.  128,  26  N.  W.  925 
(1886). 

Rigas  v.  Livingston,  178  N.  Y.  20,  70,  N.  E. 
107  (1904). 


The  rational  of  these  decisions  appears  in  the 
opinion    of    the    Alabama    Supreme    Court,    cited 

supra  : 

"The  writ  did  not  undertake  to  create  a 
status  effecting  to  place  the  safe  in  gremio 
legis.  The  relator  was  a  stranger  to  the  writ. 
Its  obligation  was  confined  to  the  conduct  of 
Ward  and  Bodeker.  It  was  not  framed  and  did 
not  assume  to  protect  the  safe  general.  It  did 
not  attempt  to  maintain  the  status  quo  except 
by  restraint  of  Ward  and  Bodeker". 

50  So.  at   144. 

On  the  other  hand  a  group  of  inferior  Federal 
courts  have  evolved  a  theory  that  any  independent 
act  of  a  stranger  to  an  injunction— if  he  has  notice 
of  the  injunction— which  has  the  effect  of  render- 
ing the  action  of  the  court  nugatory,  is  an  act  of 
disrespect  for  the  court  which  is  punishable  as  a 
criminal   contempt. 

"It  is  entirely  consonant  with  reason  and 
necessary  to  maintain  the  dignity,  usefulness 
and  respect  of  the  court,  that  any  person, 
whether  a  party  to  a  suit  or  not,  having  knowl- 
edge that  a  court  of  competent  jurisdiction  has 
ordered  certain  persons  to  do  or  abstain  from 
doing  certain  acts,  can  not  intentionally  inter- 
fere to  thwart  the  processes  of  the  court  in 
making  such  order  *  *  *.  Such  an  act  is  a 
flagrant  disrespect  to  the  court  *  *  *  and  an 
unwarrantable  interference  with,  and  obstruc- 
tion to  the  orderly  and  effective  administra- 
tion of  justice,  and,  as  such  is  and  ought  to  be 
treated  as  a  contempt  of  the  court  which 
issued  the  order". 

In  re  Reese  107  Fed.  942,  945  (C.  C.  A.  8th, 
1901). 

Accord:  Garrigan  v.  U.  S.,  163  Fed.  16  (C.  C. 
A.  7th  1909). 

Chisholm  v.  Gaines,  121397  (C.  C.  D.  S.  C , 
1903) . 

Recently,  the  Supreme  Court  of  California  has 
been  urged  to  adopt  the  above  reasoning  but  it 
refused  to  do  so.  Its  analysis  seems  more  satisfac- 
tory than  that  of  the  Federal  decisions  cited  above. 

"We  are  entirely  at  a  loss  to  see  how,  there 
being  no  disobedience  of  the  injunction 
charged,  as  we  have  shown,  there  can  be  any 
conviction  of  contempt  based  on  the  theory 
that  the  affidavit  or  complaint  shows  acts  'in 
contempt    of    the    power    and    dignity    of    the 
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court,'  acts,  as  referred  to  in  Garrigan  v. 
United  States,  supra,  in  defiance  of  the  'com- 
mand of  the  court',  and  constituting  as  'inter- 
ference with  or  obstruction  of  the  administra- 
tion of  justice'.  There  was  no  'command'  of 
the  court  addressed  to  petitioner  in  any  way, 
by  name  or  as  a  member  of  any  class,  and  it 
was  not  charged  that  he  was  acting  in  con- 
cert or  connection  with  or  in  aid  of  any  party 
to  whom  the  command  was  addressed.  How 
then  can  it  be  said  that  he  was  acting  in  de- 
fiance of  the  command  of  the  court,  or  in  any 
way  interferring  with  the  execution  of  that 
command  against  those  to  whom  it  was  ad- 
dressed? 

Berger  v.  Superior  Court  175  Cal.  719,   167 

Pac.  143,  145  (1917) . 

In  view  of  the  questionable  reasoning  of  the 
Federal  cases  it  is  doubtful  whether  the  United 
States  Supreme  Court  would  have  affirmed  the 
decisions  in  question.  Moreover,  a  new  factor  has 
been  introduced  in  the  situation  by  a  section  of 
the  Clayton  Act.  That  section,  Section  383  of  Title 
28  of  the  United  States  Code,  provides  that  an 
injunction  or  a  restraining  order, 

"shall  be  binding  only  upon  the  parties  to  the 
suit,  their  officers,  agents,  servants,  employees, 
and  attorneys,  or  those  in  active  concert  or 
participating  with  them,  and  who  shall  by 
personal  service  or  otherwise,  have  received 
actual  notice  of  the  same." 

Of  course,  the  theory  of  the  cited  Federal  deci- 
sions is  that  there  may  be  independent  contemptu- 
ous conduct  which  technically  is  not  a  violation  of 
the  injunction  in  question.  But  in  view  of  the 
plain  purpose  of  the  above  statute  to  restrict  the 
influence  of  injunctions,  it  seems  doubly  difficult 
now  to  support  these  cases. 

One  ambiguity  in  the  statute  should  be  pointed 
out.  It  is  not  clear  whether  the  phrase,  "those  in 
active  concert  or  participating  with  them",  is  a 
restraint  upon  those  who  had  been  in  active  con- 
cert or  participating  in  the  doing  of  the  prohibi- 
tory acts  before  injunction  issued,  or  whether  the 
phrase  refers  to  concert  after  injunction.  This 
question  was  mooted  in  Day  v.  United  States  19  F 
(2d)    21    (C.  C.  A.  7th,  1927.) 

The  first  interpretation  seems  rather  strained, 
and  it  is  doubtful  whether  a  court  would  adopt 
it.  In  either  event,  evidence  seems  lacking  in  this 
case  which  would  bring  any  action  of  the  Secre- 
tary of  the  Interior  within  that  clause. 

The  entire  analysis  has  postulated  the  existence 
of  jurisdiction  to  issue  the  injunction  in  question. 


Briefs  filed  in  the  cause  on  behalf  of  the  Super- 
intendent of  the  Canton  Asylum  attack  the  juris- 
diction of  the  court  and  seem  sound  in  their  con- 
tention. The  absence  of  a  necessary  party,  the  Sec- 
retary of  the  Interior,  and  failure  to  serve  the  Com- 
missioner of  Indian  Affairs  with  process,  are  the 
principal  grounds  for  the  attack  upon  the  court's 
jurisdiction.  Therefore,  even  as  to  parties  named, 
the  injunction  should  be  held  void,  and  disobedi- 
ence of  its  mandate— no  contempt.  If  any  further 
circumstances  should  be  required  to  influence  an 
appellate  court  to  look  with  disfavor  on  the  entire 
procedure,  it  may  be  observed  that  the  District 
Court  in  issuing  the  injunction,  ignored  all  for- 
malities for  such  procedure  provided  in  Section 
381  and  383  of  Title  78  of  the  United  States  Code. 
One  of  those  requirements  is  that  the  injunction 
state  the  reasons  for  its  issuance. 

It  is  my  opinion  that  no  breach  of  law  or  pro- 
priety is  involved  in  the  procedure  suggested  in 
this  memorandum. 

Nathan  R.  Margold, 

Solicitor. 


Home  Owner's  Loan  Bonds  for  Osages1 
54I.D.  341 


December  8,  1933. 


M-27636 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


You  have  requested  my  opinion  as  to  whether 
bonds  issued  by  the  Home  Owners'  Loan  Corpora- 
tion may  be  accepted  on  behalf  of  restricted  Osage 
Indians  in  satisfaction  of  first  mortgages  held  by 
such  Indians  on  home  properties,  and  if  so,  whether 
any  action  can  be  taken  to  provide  additional 
security  for  the  Indians  where  the  amount  of  the 
loan  obtained  by  the  home  owner  is  less  than  the 
amount  of  the  note  and  mortgage  outstanding. 

The  Home  Owners'  Loan  Corporation  was  cre- 
ated by  the  act  of  June  13,  1933  (48  Stat.  128) ,  for 
the  purpose  of  affording  relief  to  distressed  home 
owners  by  providing  a  method  of  refunding  or  re- 
financing pressing  mortgage  indebtedness  against 
their  homes.  The  Corporation  has  a  capital  stock 
of  $200,000,000  fully  subscribed  by  the  United 
States  and  is  authorized  to  issue  bonds  up  to 
$2,000,000,000  to  carry  out  the  objects  for  which  it 
was  created.  The  plans  of  the  Corporation  provides 
for  the  exchange  of  its  bonds  in  the  acquisition  of 
first  mortgages  on  homes  and  also  for  the  making 
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of  loans  in  cash  in  certain  cases  but  with  the  latter 
we  are  not  here  concerned.  Where  bonds  are  taken, 
the  amount  is  limited  to  80%  of  the  appraised  value 
of  the  property  involved  and  the  rate  of  interest 
paid  by  the  home  owner  will  not  exceed  5  per  cent. 
The  consent  of  the  owner  of  the  existing  mortgage 
to  take  bonds  of  the  Corporation  in  consideration 
of  the  release  of  all  his  claims  against  the  property 
is,  of  course,  required.  The  bonds  draw  interest  at 
the  rate  of  4%  payable  semi-annually  and  mature  in 
18  years  but  are  callable  at  par  by  lot  on  any  inter- 
est date.  The  bonds  are  guaranteed  fully  and  un- 
conditionally as  to  interest  only  by  the  Government 
of  the  United  States.  They  are  acceptable  at  face 
value  in  payment  of  indebtedness  due  to  the  Home 
Owners'  Loan  Corporation  and  are  exempt  as  to 
both  principal  and  interest  from  all  Federal,  State, 
municipal,  and  local  taxation  (except  surtaxes, 
estate,  inheritance,  and  gift  taxes)  .  The  bonds  are 
the  direct  obligation  of  the  Home  Owners'  Loan 
Corporation,  and  the  fixed  assets  supporting  the 
bonds  will  consist  of  the  first  mortgages  acquired 
by  the  Corporation  including  those  acquired  in  con- 
sideration of  loans  made  in  cash  provided  by  the 
issuance  of  capital  stock  and  those  acquired  through 
the  exchange  of  bonds.  The  Corporation  plans  to 
retire  bonds  as  payments  of  principal  on  loans  are 
made  and  the  loans  satisfied. 

The  question  presented  by  the  present  inquiry 
has  arisen,  it  appears,  in  connection  with  an  appli- 
cation made  by  one  O.  L.  Barlow  for  a  loan  from 
the  Home  Owners'  Loan  Corporation  of  a  sufficient 
amount  to  satisfy  a  mortgage  now  held  by  the 
Superintendent  of  the  Osage  Indian  Agency  for  the 
benefit  of  the  estate  of  Wiley  (Wally)  Whitewing, 
deceased  Osage  allottee  No.  686.  The  mortgage 
was  given  to  secure  the  payment  of  a  note  in  the 
amount  of  $6,000  dated  October  23,  1924,  due  Octo- 
ber 23,  1929,  with  interest  at  7%  payable  semi- 
annually. The  loan  was  made  from  funds  in  the 
hands  of  the  legal  guardian  of  Wiley  Whitewing 
and  the  funds  were  apparently  unrestricted  at  that 
time.  However,  the  restrictions  upon  such  funds 
in  the  hands  of  legal  guardians,  or  the  property  into 
which  such  funds  may  have  been  invested,  appear 
to  have  been  reimposed  by  certain  provisions  con- 
tained in  the  act  of  February  27,  1925  (43  Stat. 
1008)  .  See  Hickey  v.  United  States  (64  Fed.  2d. 
628) .  Accordingly,  the  United  States  District  Court 
for  the  Northern  District  of  Oklahoma  in  the  case 
of  United  States  v.  Bennett,  No.  1721  Law,  handed 
down  a  judgment  on  May  18,  1933,  holding  that  the 
note  and  mortgage  under  consideration,  together 
with  certain  other  securities,  were  subject  to  the 
jurisdiction  of  the  Secretary  of  the  Interior.  The 
Court  found,  among  other  things, 


"That  the  said  judgment  property  and  notes 
and  mortgages  are  hereby  declared  subject  to 
the  jurisdiction  and  control  of  the  Secretary 
of  the  Interior  for  the  use  and  benefit  of  the 
said  heirs  of  Wally  Whitewing,  deceased,  to  be 
administered  by  him  in  accordance  with  law." 

The  existing  mortgage  covers  improved  property 
owned  by  Mr.  Barlow  in  the  town  of  Hominy, 
Oklahoma,  and  there  is  now  due  thereon  the  sum 
of  $7,890,  including  interest  to  October  11,  1933. 
The  record  does  not  disclose  the  present  appraised 
value  of  the  property,  but  the  Superintendent  of  the 
Osage  Indian  Agency  reports  that  he  does  not  be- 
lieve that  the  "Indians  will  ever  realize  a  sufficient 
sum  from  the  security  to  enable  them  to  come  out 
whole  on  this  loan."  The  Indian  heirs  of  Wiley 
Whitewing  have  given  their  written  consent  to  take 
the  bonds  of  the  Home  Owners'  Loan  Corporation 
and  in  consideration  therefor  to  release  all  their 
claims  against  Mr.  Barlow's  property. 

Regarding  the  question  generally  of  the  authority 
of  the  Secretary  of  the  Interior  to  invest  the  re- 
stricted funds  of  members  of  the  Osage  Tribe  of 
Indians  in  bonds  of  the  Home  Owners'  Loan  Cor- 
poration, it  may  be  pointed  out  that  the  moneys 
belonging  to  these  Indians  are  derived  from  leases 
of  the  minerals,  chiefly  of  oil  and  gas,  underlying 
their  reservation  which  were  reserved  to  the  tribe 
in  common  by  the  act  of  June  28,  1906  (34  Stat. 
539)  .  That  act  directed,  among  other  things,  that 
the  income  from  the  mineral  and  other  tribal 
sources  should  be  paid  quarterly  pro  rata  to  the 
members  of  the  tribe  as  shown  by  a  final  roll  made 
and  approved  under  the  provisions  of  the  act.  By 
the  act  of  March  3,  1921  (41  Stat.  1249) ,  however, 
Congress  placed  the  members  on  quarterly  allow- 
ances ($1000  for  adults  and  $500  for  minors)  and 
directed  that  the  remainder  of  the  share  of  each 
member,  commonly  called  the  "surplus"  be  in- 
vested and  conserved  for  his  future  benefit.  Section 
1  of  the  act  of  February  27,  1925  (43  Stat.  1008) , 
increased  the  quarterly  allowances  for  minors  be- 
tween the  ages  of  18  and  21  and  broadened  the 
scope  of  the  authority  of  the  Secretary  of  the  In- 
terior with  respect  to  the  expenditure  and  invest- 
ment of  the  surplus.  The  latter  provision  being  of 
most  importance  here,  it  is  quoted  in  full  below: 

"The  Secretary  of  the  Interior  shall  invest 
the  remainder,  after  paying  the  taxes  of  such 
members,  in  United  States  bonds,  Oklahoma 
State  bonds,  real  estate,  first  mortgage  real 
estate  loans  not  to  exceed  50  per  centum  of  the 
appraised  value  of  such  real  estate,  and  where 
the  member  is  a  resident  of  Oklahoma  such 
investment  shall  be  in  loans  on  Oklahoma  real 
estate,  stock  in  Oklahoma  building  and  loan 
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associations,  livestock,  or  deposit  the  same  in 
banks  in  Oklahoma,  or  expend  the  same  for 
the  benefit  of  such  member,  such  expenditures, 
investments,  and  deposits  to  be  made  under 
such  restrictions,  rules,  and  regulations  as  he 
may  prescribe:  Provided,  That  the  Secretary 
of  the  Interior  shall  not  make  any  investment 
for  an  adult  member  without  first  securing  the 
approval  of  such  member  of  such  investment." 

It  will  be  observed  that  the  foregoing  provision 
specifically  enumerates  the  forms  of  investment 
which  the  Secretary  of  the  Interior  is  authorized  to 
make  from  the  funds  of  these  Indians.  The  bonds 
issued  by  the  Home  Owners'  Loan  Corporation  are 
not  mentioned,  nor  can  they  be  regarded  as  in- 
cluded within  any  of  the  forms  of  investment 
enumerated.  They  are  not  United  States  bonds,  but 
are  direct  obligations  of  the  Corporation,  the 
liability  of  the  United  States  extending  only  to  a 
guarantee  of  the  interest  with  no  responsibility 
whatever  towards  the  principal.  They  can  not  be 
brought  within  the  authority  of  the  statute  by 
regarding  them  as  a  form  of  first  mortgage  real 
estate  investment.  It  is  true  that  the  Corporation 
takes  first  mortgages  from  the  home  owners  which 
are  in  a  sense  security  for  the  bond  issue.  But  the 
amount  advanced  by  the  Corporation  exceeds  by 
30%  the  limit  fixed  by  Congress  for  loans  from 
Indian  funds.  Furthermore,  the  act  of  1925  con- 
templates direct  investments  of  the  Indians'  funds 
in  first  mortgage  real  estate  loans.  The  loans  made 
by  the  Corporation  represent  investments  by  it 
rather  than  by  the  bondholders  and  the  notes  and 
mortgages,  taken  by  the  Corporation  are  the  media 
through  which  it  expects  to  raise  the  funds  neces- 
sary to  retire  the  bonds.  Obviously,  therefore,  the 
act  of  1925  contains  no  authority  for  the  invest- 
ment of  the  funds  belonging  to  restricted  Osage 
Indians  in  the  bonds  of  the  Home  Owners'  Loan 
Corporation. 

Regarding  the  exchange  of  the  Corporation's 
bonds  for  an  existing  first  mortgage  investment,  it 
may  be  said  that  the  substitution  of  an  unauthor- 
ized investment  for  an  authorized  one  can  not  be 
justified  where  the  existing  authorized  investment 
is  safely  secured,  but  where  the  security  is  impaired 
to  the  extent  that  the  Indians  face  a  certain  loss, 
their  manifest  interests  would  appear  to  demand 
that  such  measures  as  may  be  available  be  taken  to 
avoid  or  mitigate  the  loss.  As  the  guardian  of  the 
Indian  wards  in  the  administration  of  their  affairs, 
the  Secretary  of  the  Interior  is  charged  with  the 
duty  of  protecting  their  interests  and  promoting 
their  welfare,  and  this  duty  would  appear  to  draw 
to  it  the  power  and  authority  necessary  to  take 
appropriate  action  in  such  perilous  cases.  The  facts 
in  connection  with  the  Barlow  mortgage  are  not 


sufficiently  stated  to  enable  me  to  determine  with 
certainty  whether  the  case  is  one  in  which  the 
acceptance  of  the  bonds  of  the  Home  Owners'  Loan 
Corporation  is  justified  as  a  measure  essential  to 
the  protection  of  the  interests  of  the  Indians.  If 
upon  further  investigation  it  develops  that  such 
is  the  situation,  the  bonds  of  the  Corporation  may 
be  accepted,  otherwise  not.  It  is  difficult  to  see, 
however,  how  the  proposed  exchange  could  im- 
prove the  position  of  the  Indians,  since  not  more 
than.  80%  of  the  value  of  the  property  could  be 
acquired  in  such  bonds.  We  are  here  dealing  with 
trust  funds,  and  we  are  not  permitted  to  release 
any  portion  thereof  without  an  adequate  return. 
The  existing  mortgage  is  security  for  100%,  of  the 
loan  if  the  property  has  that  value.  If  it  is  good 
for  only  a  portion  of  the  debt,  the  Indians  are 
entitled  to  its  full  value  rather  than  80%  of  the 
value  as  proposed  in  the  exchange. 

The  further  question  as  to  whether  any  action 
can  be  taken  to  provide  additional  security  for  the 
Indians  where  the  amount  of  the  loan  obtained  by 
the  home  owner  is  less  than  the  amount  of  the  out- 
standing note  and  mortgage  can  not  well  be  an- 
swered without  having  before  me  a  concrete  case 
with  a  statement  of  the  facts  showing  the  amounts 
involved,  the  appraised  value  of  the  property,  the 
status  of  the  borrower  as  a  moral  risk  and  his  earn- 
ing power,  and  the  kind  of  security  he  is  able  to 
furnish.  I  shall  be  pleased  to  consider  this  question 
further  upon  presentation  of  such  a  concrete  case. 
Nathan  R.  Margold, 

Solicitor. 

Approved:  Dec.  8,  1933. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Rosebud  Fee  Patent  Issuance 


December  22.  1933. 


M-27645. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


You  have  requested  my  opinion  in  the  matter  of 
the  issuance  of  a  patent  in  fee  for  160  acres  of  land 
allotted  to  William  John  Grant,  deceased  Rosebud 
allottee,  No.  5033. 

Under  authority  of  the  act  of  June  25,  1910  (36 
Stat.  855),  the  Department  on  March  5,  1930, 
approved  a  sale  of  the  above  land  on  the  deferred 
payment  plan,  the  contract  of  purchase  being  signed 
by  Ross  L.  Massingale.  All  payments  on  the  sale 
have  now  been  completed  and  request  is  made  that 
the  patent  issue  to  Bertha  L.  Massingale,  mother 
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of  Ross.  A  formal  assignment  to  Bertha  is  sub- 
mitted signed  by  Ross  and  his  parents,  John  L.  and 
Bertha  L.  Massingale.  It  develops  that  the  real 
purchaser  of  the  land  was  the  father,  John  L. 
Massingale,  and  payment  of  the  entire  considera- 
tion has  been  made  by  him.  The  son,  Ross,  whose 
name  was  signed  to  the  contract  of  purchase  was, 
at  the  time  of  sale,  a  minor  9  years  of  age.  The 
Superintendent  of  the  Rosebud  Indian  Agency 
states: 

"This  family,  the  same  as  a  great  many  others 
in  this  vicinity,  has  suffered,  financial  losses 
and  is  now  in  straightened  circumstances.  For 
this  reason  they  wish  the  patent  in  fee  cover- 
ing the  above  lands  in  the  name  of  the  mother 
in  order  that  she  may  be  able  to  convey  them 
if  necessary  and  save  court  fees  required  in  con- 
veying property  belonging  to  a  minor." 

The  question  presented  is  whether  the  patent  in 
fee  should  issue  to  Ross  L.  Massingale,  the  son,  or 
to  Bertha  L.  Massingale,  the  mother.  The  obvious 
duty  of  the  Department,  of  course,  is  to  issue  the 
patent  to  the  purchaser  or  to  such  person  as  he 
may  direct.  Here  the  matter  is  largely  one  of  family 
interest  concerning  only  white  people,  all  of  whom 
have  joined  in  the  request  that  the  patent  issue  to 
the  mother.  I  am  aware  of  no  sufficient  reason  for 
denying  that  request.  The  contract  of  purchase 
signed  by  the  9-year  old  boy,  plainly  was  not  en- 
forceable against  him.  The  father  as  the  actual 
purchaser  was  the  responsible  party  and  his  action 
in  having  the  minor  sign  the  sale  papers  can  be 
regarded  at  the  most  as  indicating  an  intention  to 
make,  not  a  present  gift,  but  a  gift  in  the  future 
when  the  title  was  earned  by  completion  of  the 
payments  due  on  the  land.  As  stated  in  28  C.  J.  Sec. 
20,  p.  629,  a  mere  intention  to  make  a  gift,  however 
clearly  expressed,  which  has  not  been  carried  into 
effect  amounts  to  nothing,  and  confers  no  rights 
in  the  subject  matter  of  the  proposed  gift  upon  the 
intended  donee.  It  is  further  stated  in  the  same 
work  that  a  gift  to  be  effective  must  be  completely 
executed  for  the  reason  that,  there  being  no  con- 
sideration therefor  no  action  will  lie  to  enforce  it; 
that  if  anything  remains  to  be  done,  the  transaction 
is  a  mere  executory  agreement  to  give  and  the  title 
does  not  pass;  and  that  until  the  gift  is  thus  made 
perfect,  a  locus  posnitentiae  remains,  and  the  owner 
may  make  any  other  disposition  of  the  property 
that  he  may  think  proper. 

Inasmuch  as  the  transaction  under  consideration, 
if  intended  as  a  gift  from  father  to  son,  was  not 
completely  executed,  it  is  my  opinion  that  the 
patent  should   issue   to   Bertha   L.    Massingale,    in 


accordance  with  the  request  of  John  L.  Massingale 
the  purchaser  and  equitable  owner  of  the  land. 
Nathan  R.  Margold, 

Solicitor. 

Approved:  December  22,  1933. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Proposed  Trust  for  Alaskan  Natives  as 
Nonprofit    Corporation,    Under    Delaware 
Law— Legislative    Requirements- 
Administrative  Authority 


January  11,  1934. 
Memorandum  for  the  Secretary. 

Re  Proposed  Trust  for  Natives  of  Alaska. 


The  proposal  made  by  Mr.  Baldwin  first  pre- 
sents this  legal  question:  Can  the  Government 
officials  named  in  the  proposal  act  as  trustees,  and 
if  so,  by  what  means? 

After  careful  consideration  it  is  my  conclusion 
that  the  Government  officials  can  accept  and  ad- 
minister the  proposed  trust  by  means  of  an  Act  of 
Congress  authorizing  them  so  to  act,  and  that  such 
an  Act  of  Congress  is  the  surest  and  safest  means 
of  effectuating  Mr.  Baldwin's  proposal. 

Although  there  are  other  means  by  which  the 
proposed  trust  might  be  accepted  and  administered 
by  the  three  officials  named,  these  other  means 
have  attendant  risks  and  uncertainties  which  make 
them  relatively  undesirable. 

1.  There  is  a  means  of  the  three  officials'  indi- 
rectly accepting  and  administering  the  trust,  which 
would  not  require  an  Act  of  Congress.  And  be- 
cause of  the  delay  and  uncertainty  which  probably 
would  confront  an  attempt  to  obtain  an  act  of 
authorization  from  this  busy  session  of  Congress, 
this  means,  a  corporation,  might  be  expedient. 

A  nonprofit  membership  corporation  could  be 
organized  under  the  laws  of  Delaware  naming  as 
the  members  the  persons  now  occupying  the  posi- 
tions of  the  Secretary  of  the  Interior,  the  Secretary 
of  Agriculture,  and  the  Governor  of  Alaska.  The 
form  of  organization  could  be  similar  to  that 
utilized  in  the  formation  of  the  Federal  Subsistence 
Finance  Corporation,  with  the  objects  and  powers 
of  the  corporation  expressed  to  be  those  of  admin- 
istering trusts  for  the  benefit  of  the  natives  of 
Alaska.  Mr.  Baldwin  could  then  create  the  trust, 
naming  the  corporation  as  trustee.  (If  preferable, 
the  trust  might  be  created  before  the  corporation.) 
By  having  the  trustees  incorporated  there  would  be, 
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if  ever  needed  in  future  years,  simplification  of 
court  enforcement  of  the  beneficiaries'  rights— the 
simplicity  of  proceeding  against  a  corporation  in- 
stead of  Government  officials.  By  providing  in  the 
corporation  charter  for  limitation  of  membership 
to  those  persons  occupying  the  three  named  gov- 
ernmental positions,  administration  of  the  trust 
would  be  placed  where  Mr.  Baldwin  wants  it;  but 
this  corporate  means  would  be  private  rather  than 
governmental,  and  because  of  its  private  character 
would  present  a  risk.  The  official  character  of  the 
three  named  officials  would  merely  make  them 
eligible  for  membership  in  the  corporation,  and  if 
in  the  future  an  individual  holding  one  of  the 
three  Government  offices  should  refuse  member- 
ship, he  could  not  be  forced  to  accept  it.  In  such  an 
event  a  court  might  appoint  another  trustee  in 
place  of  the  corporation;  but,  nevertheless,  Mr. 
Baldwin's  purpose  would  have  been  defeated.  Too, 
Mr.  Baldiwn's  proposal  may  reasonably  be  con- 
strued to  contemplate  the  three  officials'  accepting 
and  administering  the  trust  in  their  official  rather 
than  their  private  capacities;  so  that  the  corporate 
means  suggested,  although  perhaps  expedient  from 
one  point  of  view,  probably  would  not  conform 
to  Mr.  Baldwin's  wishes  and  would  lack  the  per- 
manency of  trusteeship  which  an  Act  of  Congress 
would  provide. 

2.  Before  discussing  an  Act  of  Congress  as  a 
means  of  providing  for  acceptance  and  administra- 
tion of  the  trust,  there  should  be  considered  the 
question  of  whether  legislative  enactment  is  a  pre- 
requisite to  legitimate  activity  of  the  three  officials 
as  trustees  of  the  proposed  trust.  Examination  of 
relevant  statutes,  case  law,  and  the  opinions  of  the 
Attorney  General  does  not  reveal  any  general 
authorization  or  sanction  for  a  Department  head  to 
act  as  trustee  in  such  a  trust  as  that  proposed.  It  is 
equally  important,  however,  to  note  that  neither 
does  such  examination  reveal  any  prohibition 
against  such  executive  activity.  There  seems  to  be 
neither  authoritative  sanction  nor  disapproval;  but 
since  the  official  duties  of  the  heads  of  Departments 
are  ordinarily  determined  by  the  laws  for  the  exe- 
cution of  which  their  respective  departments  are 
responsible,  the  conventional  means  for  carrying 
out  the  Baldwin  proposal  would  be  an  Act  of  Con- 
gress. Acceptance  and  administration  of  the  trust 
by  the  three  officials  without  legislative  authoriza- 
tion would  be  of  uncertain  legal  authority. 

3.  The  three  officials  could,  by  virtue  of  an  Act 
of  Congress  giving  them  authority  in  the  premises, 
accept  and  administer  the  trust.  The  United  States 
and  those  acting  in  its  behalf  have  the  capacity  to 
act  as  trustees.  And  while  they  can  administer  a 
trust  only  for  such  purposes  as  are  embraced  within 
the  powers  conferred  by  the  Constitution,  the  pur- 
poses of  the  proposed  trust  are  within  the  granted 


powers  over  property  belonging  to  the  United  States 
and  over  the  natives  of  Alaska,  so  as  to  bring  the 
proposed  trust  within  the  category  of  those  which 
can  be  administered  by  the  United  States  and  those 
acting  in  its  behalf. 

It  is  true  that  Title  48,  Section  50b,  Supplement 
VI,  United  States  Code,  provides: 

"Donations  for  school,  medical,  and  reindeer 
service;  acceptance  by  Secretary  of  Interior.— 
The  Secretary  of  the  Interior,  in  his  adminis- 
tration of  the  Alaska  school  service,  the  Alaska 
medical  service,  and  the  Alaska  reindeer  serv- 
ice, is  authorized  in  his  discretion  to  accept 
lands,  buildings,  or  other  property  and  moneys 
which  may  be  donated  for  the  purposes  of 
those  services.  (Mar.  7,  1928,  c.  137,  Sec.  1,  45 
Stat.  239.)" 

But  this  section,  quoted  from  the  only  statute 
pertinent  to  the  matter  herein  involved,  while  au- 
thorizing the  Secretary  of  the  Interior's  accepting 
donations  for  the  purposes  expressed  in  the  pro- 
posed trust,  cannot  be  construed  to  authorize  the 
acceptance  and  administration  of  a  trust  for  those 
purposes.  Nor  does  it  give  any  authority  to  the 
other  two  officials  named  in  the  proposal.  For  statu- 
tory authority  to  accept  and  administer  the  trust, 
therefore,  a  new  Act  must  be  obtained. 

As  indicated  at  the  beginning  of  this  memoran- 
dum the  surest  way  of  obtaining  the  services  of 
the  three  officials  as  trustees  is  to  make  such  serv- 
ices a  part  of  their  official  duties  by  Act  of  Con- 
gress; and  the  safest  basis  of  authority  for  their 
activity,  in  their  official  capacity,  as  trustees,  is  an 
Act  of  Congress. 

//. 

A  second  question  presented  by  the  Baldwin  pro- 
posal is  the  advisability,  as  a  matter  of  policy,  of 
accepting  the  trust.  In  this  connection,  the  record 
of  the  hearings  of  the  Reindeer  Committee  in  Wash- 
ington, D.  C,  February  and  March,  1931,  the  De- 
partment of  the  Interior  files  on  the  reindeer  in- 
dustry in  Alaska,  the  records  of  the  Reconstruction 
Finance  Corporation  relative  to  its  negotiations 
with  the  corporations  involved  in  the  proposition, 
and  the  files  of  the  Division  of  Investigations  of  the 
Department  of  the  Interior  contain  much  pertinent 
information.  Since  the  question  of  policy  is  not  one 
for  initial  consideration  by  my  office,  it  has  not 
been  gone  into  and  no  recommendation  is  made 
here  with  reference  thereto.  If  you  desire  me  to 
inquire  into  this  phase  of  the  subject  and  submit  a 
recommendation,  I  shall  be  glad  to  do  so. 

Nathan  R.  Margold, 

Solicitor. 
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Yankton  Sioux  School  Lands 

M-27671.  March  1,  1934. 

SUMMARY. 

Under  the  provisions  of  the  act  of  February  13, 
1929  (45  Stat.  1167) ,  the  buildings  located  on  lands 
within  the  Yankton  Sioux  Indian  Reservation  re- 
served for  school,  agency  and  other  purposes,  passed 
to  and  became  the  property  of  the  Yankton  Sioux 
Tribe  along  with  the  lands.  Such  buildings  may  be 
sold  under  the  provisions  of  the  act  of  February 
14,  1920  (41  Stat.  408-415)  ,  or  they  may  be  razed, 
if  in  the  judgment  of  the  Commissioner  of  Indian 
Affairs  and  the  Secretary  of  the  Interior,  such 
action  will  better  serve  the  interests  of  the  Indians, 
any  funds  realized  from  such  action  to  accrue  to 
the  benefit  of  the  Indians. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Assistant  Commissioner 
of  Indian  Affairs  my  opinion  has  been  requested 
as  to  whether  certain  buildings  located  on  lands 
originally  a  part  of  the  Yankton  Sioux  Indian  Res- 
ervation in  South  Dakota  belong  to  the  Indians 
or  to  the  United  States. 

The  question  of  title  to  the  buildings,  as  be- 
tween the  Covernment  and  the  Indians,  turns 
primarily  on  the  provisions  of  the  act  of  February 
13,  1929  (45  Stat.  1167),  but  before  discussing  the 
provisions  of  that  act  it  may  be  well  to  refer  briefly 
to  the  ownership  of  the  lands  and  buildings  under 
the  prior  laws. 

The  Yankton  Sioux  Indian  Reservation  was 
established  by  the  treaty  of  April  19,  1858  (11  Stat. 
744)  .  The  right  of  the  Indians  to  the  reservation 
thereby  created  was  that  of  use  and  occupancy,  the 
United  States  having  the  title  in  fee.  Spalding  v. 
Chandler  (160  U.S.  394)  .  By  an  agreement  entered 
into  December  31,  1892,  and  ratified  by  the  act  of 
August  15,  1894  (28  Stat.  286,  314),  the  Yankton 
Sioux  Indians  ceded  and  sold  to  the  United  States 
for  a  consideration  of  $600,000  a  part  of  the  reser- 
vation including  the  lands  here  involved  which 
were  reserved  from  sale  to  settlers  and  set  aside  for 
agency,  school  and  other  purposes  by  article  8  of 
the  agreement.  Complete  title  to  the  lands  so  re- 
served thus  passed  to  the  United  States  free  and 
clear  of  all  claims  of  the  Indians.  The  buildings  in 
question  have  been  used  in  connection  with  school 
and  administrative  activities.  They  were  erected 
and  maintained  by  the  Government  on  the  re- 
served  lands,   not   with   moneys  belonging   to  the 


Indians,  but  with  moneys  appropriated  by  Congress 
from  the  Federal  Treasury.  The  buildings  likewise 
belonged  absolutely  to  the  Government. 

Such  was  the  condition  of  title  to  the  lands  and 
buildings  at  the  time  of  the  passage  of  the  act  of 
February  13,  1929,  by  which  the  reserved  lands 
were  reconveyed  to  the  Indians.  The  act  reads: 

"That  all  claim,  right,  title,  and  interest  in 
and  to  certain  lands  on  the  Yankton  Sioux  In- 
dian Reservation  in  the  State  of  South  Dakota, 
now  reserved  for  agency,  schools,  and  other 
purposes  (embracing  one  thousand  acres,  more 
or  less)  pursuant  to  the  Act  of  Congress  dated 
August  15,  1894  (Twenty-eighth  Statute,  page 
286)  ,  be,  and  is  hereby,  reinvested  in  the  Yank- 
ton Sioux  Tribe  of  Indians  when  they  are  no 
longer  required  for  agency,  school,  and  other 
purposes:  Provided,  however,  That  this  Act 
shall  not  be  construed  to  make  any  such  land 
available  for  allotment  purposes." 

It  will  be  observed  that  the  foregoing  provision 
declares  that  the  title  to  the  reserved  lands  "is 
hereby  reinvested  in  the  Yankton  Sioux  Tribe  of 
Indians".  The  use  of  the  term  "reinvested"  implies 
that  the  purpose  of  Congress  was  to  restore  to  the 
Indians  the  title  which  they  held  prior  to  the  ces- 
sion of  1892,  that  is,  the  Indian  title  of  occupancy 
and  use,  the  United  States  still  retaining  the  title 
in  fee.  But  the  Indian  title  of  use  and  occupancy 
is  as  sacred  as  the  fee  title  of  the  sovereign,  United 
States  v.  Cook  (19  Wall.  591) ,  and  the  Indians 
have  the  full  beneficial  ownership  with  all  the  rights 
incident  thereto.  See  34  Op.  Atty.  Gen.  171. 
Whether  the  ownership  of  the  Indians  extends  to 
the  buildings  upon  the  lands  is  essentially  a  ques- 
tion of  what  was  intended  and  where  that  intention 
is  not  otherwise  shown,  it  has  been  held  that  the 
Government  will  be  deemed  to  have  assented  that 
its  conveyance  be  construed  according  to  the  law 
of  the  State  in  which  the  land  lies.  See  in  this  con- 
nection Oklahoma  v.  Texas  (258  U.S.  574,  595). 
The  act  of  1929  contains  nothing  to  indicate  any 
intention  upon  the  part  of  the  Government  to 
retain  ownership  of  the  buildings.  They  are  neither 
excepted  nor  reserved.  In  the  absence  of  such  an 
exception  or  reservation,  the  rule  is  universal  that 
the  buildings  are  part  of  and  pass  with  the  land. 
Isham  v.  Morgan  (9  Conn.  374;  23  Am.  Dec.  361)  ; 
Oesting  v.  Neiv  Bedford  (210  Mass.  396;  96  N.E. 
1095)  ;  Blake  McFall  Co.  v.  Wilson  (98  Ore.  626; 
193  Pac.  902);  Holmes  v.  Neill  (222  Pac.  670); 
Schultz  v.  Ferguson  (231  N.W.  358)  .  Under  this 
rule,  the  grant  to  the  Indians  carried  with  it  the 
buildings  upon  the  lands. 

Nothing  in  the  legislative  history  of  the  enact- 
ment is  to  the  contrary.  In  reports  to  the  Senate 
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and  House  Committees  on  Indian  Affairs  recom- 
mending that  the  bill  which  became  the  act  of 
1929  be  not  enacted,  the  Secretary  of  the  Interior 
called  specific  attention  to  the  fact  that  "there  are 
forty  buildings  on  the  land  used  in  connection  with 
school  and  administrative  activities".  See  House 
Report  No.  1852  and  Senate  Report  No.  1130  on 
S-2792,  70th  Congress  1st  session.  The  debates  be- 
fore the  House  and  Senate  also  show  that  Congress 
was  advised  of  the  existence  of  the  buildings  upon 
the  premises.  See  Congressional  Record  Volume  69 
Part  8,  70th  Congress  1st  Session,  page  8837,  and 
Volume  70  Part  3,  70th  Congress  2nd  Session,  page 
2489-2490.  In  the  debate  before  the  House,  Con- 
gressman Leavitt  in  urging  enactment  of  the  bill 
stated  among  other  things  that  a  delegation  of 
Indians  had  appeared  before  the  Committee  and 
presented  their  desire  that  whenever  the  lands 
ceased  to  be  needed  for  the  purposes  they  are  used 
for  they  should  be  passed  back  to  the  custody  of 
the  tribe  for  a  community  center.  And  in  the  Sen- 
ate, Senator  McMaster  of  South  Dakota  made  the 
following  statement: 

"Mr.  President,  the  statements  made  by  the 
Senator  from  Utah  are  correct  in  regard  to 
certain  Indian  lands;  but  this  particular  bill 
does  not  apply  to  that  class  of  lands.  This  bill 
applies  to  a  certain  1,000-acre  tract  the  title 
to  which  is  now  in  the  Government  of  the 
United  States.  When  this  land  was  ordered 
placed  on  the  homestead  file  the  Indians  were 
supposed  to  receive  $3.75  an  acre,  which  they 
did  receive;  but  the  Government  made 
$165,000  profit,  and  retained  these  1,000  acres 
for  Government  buildings.  This  is  simply  to 
reinvest  this  land,  to  give  the  title  back  to  the 
Indians,  not  for  allotment  but  for  reservation 
purposes,  buildings,  and  so  forth." 

Aside  from  the  fact  that  the  failure  of  Congress, 
with  knowledge  of  the  existence  of  the  buildings, 
to  reserve  them,  reasonably  warrants  the  assumption 
that  no  such  reservation  was  intended,  the  state- 
ments of  Congressman  Leavitt  and  Senator  Mc- 
Master strongly  indicate  that  it  was  the  under- 
standing of  Congress  that  enactment  of  the  measure 
would  confer  upon  the  Indians  ownership  of  the 
buildings  along  with  the  lands,  such  ownership, 
under  the  terms  of  the  statute,  to  take  effect  when 
the  property  was  no  longer  required  for  agency, 
school  and  other  purposes. 

It  is  understood  from  the  information  submitted 
by  the  Assistant  Commissioner  of  Indian  Affairs 
that  the  use  of  the  reserved  lands  for  the  purposes 
for  which  they  were  reserved  has  been  permanently 
discontinued  and  that  the  lands  are  no  longer 
needed  for  any  of  such  purposes.  Upon  that  under- 


standing, I  hold,  for  reasons  stated  above,  that 
the  lands  and  buildings  located  thereon  are  now 
tribal  property  belonging  to  the  Yankton  Sioux 
Tribe  of  Indians.  As  such,  the  buildings  appear  to 
be  subject  to  sale  for  the  benefit  of  the  Indians 
either  with  or  without  the  lands  upon  which  they 
stand,  in  accordance  with  and  subject  to  the  con- 
ditions set  forth  in  the  act  of  February  14,  1920  (41 
Stat.  408-415) ,  which  reads: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  sell  and  convey  at  public  sale,  to 
the  highest  bidder,  under  such  regulations  and 
under  such  terms  and  conditions  as  he  may 
prescribe,  at  not  less  than  the  appraised  value 
thereof,  any  abandoned  day  or  boarding  school 
plant,  or  any  abandoned  agency  buildings, 
situated  on  lands  belonging  to  any  Indian  tribe 
and  not  longer  needed  for  Indian  or  adminis- 
trative purposes,  and  to  sell  therewith  not  to 
exceed  one  hundred  and  sixty  acres  of  land  on 
which  such  plant  or  buildings  may  stand.  Title 
to  all  lands  disposed  of  under  the  provisions 
of  this  Act  shall  pass  to  the  purchaser  by  deed 
or  by  patent  in  fee,  with  such  reservations  or 
conditions  as  the  said  Secretary  may  deem  just 
and  proper,  no  purchaser  to  acquire  more  than 
one  hundred  and  sixty  acres  in  any  one  tract: 
Provided,  That  the  proceeds  of  all  such  sales 
shall  be  deposited  in  the  Treasury  of  the 
United  States  to  the  credit  of  the  Indians  to 
whom  said  lands  belong,  to  be  disposed  of  in 
accordance  with  existing  law." 

The  record  shows  that  instructions  were  issued 
on  January  18  directing  that  two  of  the  buildings 
lie  offered  for  sale  to  the  highest  bidder  and  that 
the  remaining  buildings  be  razed.  Express  authority 
for  the  sale  is  found  in  the  act  of  February  14,  1920, 
supra.  If,  however,  it  is  the  judgment  of  the  Com- 
missioner of  Indians  Affairs  and  the  Secretary  of 
the  Interior  that  the  interests  of  the  Indians  will 
better  be  served  by  razing  the  remaining  buildings, 
the  power  so  to  do,  in  the  absence  of  an  express 
statute,  is,  I  think,  included  among  those  broad 
supervisory  powers  conferred  upon  the  Commis- 
sioner and  the  Secretary  by  Sec.  463  of  the  Revised 
Statutes  of  the  United  States.  See  Rainbow  v.  Young 
(161  Fed.  837)  ;  United  States  v.  MacDaniel  (7  Pet. 
1)  ;  Williams  v.  United  States  (138  U.  S.  514).  In 
the  latter  case,  the  court,  speaking  of  the  broad 
powers  of  the  Secretary  of  the  Interior,  said: 

"It  is  obvious,  it  is  common  knowledge,  that 
in  the  administration  of  such  large  and  varied 
interests  as  are  intrusted  to  the  Land  Depart- 
ment, matters  not  foreseen,  equities  not  antici- 
pated, and  which  are  therefore  not  provided 
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for  by  express  statute,  may  sometimes  arise, 
and,  therefore,  that  the  Secretary  of  the  In- 
terior is  given  that  superintending  and  super- 
vising power  which  will  enable  him,  in  the 
face  of  these  unexpected  contingencies,  to  do 
justice." 

The  court  in  the  Williams  case  was  dealing  with 
the  powers  of  the  Secretary  of  the  Interior  in  pub- 
lic land  matters,  but  that  the  same  remarks  apply 
in  the  administration  by  the  Secretary  of  the  prop- 
erty and  affairs  of  the  Indians  is  established  by  the 
decision  of  the  Supreme  Court  in  Knight  v.  U.S. 
Land  Association   (142  U.S.  161,  182). 

The  materials  salvaged,  or  the  proceeds  arising 
from  any  sale  thereof,  in  the  event  the  buildings 
are  razed,  belong,  of  course,  to  the  Indians  and 
not  to  the  Government. 

The  question  of  whether  the  consent  of  the  In- 
dians should  be  obtained  before  the  buildings  are 
disposed  of  in  the  manner  contemplated  by  the 
instructions  of  January  18,  is  one  of  policy  upon 
which  I  express  no  opinion  other  than  to  suggest 
that,  as  the  owners  of  the  property,  their  wishes 
should  be  ascertained,  and  if  possible,  respected. 
Nathan  R.   Margold, 

Solicitor. 

Approved:  March  1,   1934. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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March  7,  1934. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  In- 
dian Affairs  there  has  been  referred  to  me  for 
opinion  the  question  of  the  validity  of  certain 
claims  of  surface  and  mineral  rights  asserted  by  the 
Indians  of  Papago  Tribe.  These  claims  embrace 
an  existing  Indian  reservation  of  more  than  two 
and  one-half  million  acres,  and  a  large  amount  of 
adjacent  land  in  southern  Arizona.  The  area  is 
bounded,  in  a  general  way,  by  the  Gila  River,  the 
Santa  Cruz  River,  the  Mexican  boundary  and  the 
Growler  Mountains.  For  centuries  it  has  been,  and 
it  still  is  the  home  of  the  Papago  Indians. 

The  Papagos  claim  that  both  surface  and  min- 
erals belong  to  them  in  fee  by  virtue  of  a  title 
vested  in  them  before  the  area  in  question  came 
under  the  sovereignty  of  the  United  States.  There- 


fore, they  allege,  the  land  never  became  part  of  the 
public   domain   of   the   United   States. 

In  1853,  this  territory,  then  a  part  of  Mexico,  was 
acquired  by  the  United  States  as  a  part  of  the 
Gadsden  Purchase.  10  Stat.  1031  (1854).  By  Act 
of  July  22,  1854,  Congress  established  the  office  of 
Surveyor  General  of  the  Territory  of  New  Mexico 
and  placed  under  the  jurisdiction  of  the  Surveyor 
General  the  examination  of  all  claims  to  land  as- 
serted under  the  laws,  usages,  and  customs  of 
Spain  and  Mexico.  Ultimate  confirmation  and  re- 
jection of  such  claims  was  made  a  function  of  Con- 
gress acting  upon  such  report  and  recommenda- 
tion as  the  Surveyor  General  might  make.  10  Stat. 
308  (1854)  .  After  Arizona  became  a  separate  terri- 
tory, similar  legislation  was  enacted  creating  the 
office  of  Surveyor  General  of  Arizona  and  defining 
the  duties  of  that  office.  16  Stat.  291  (1870).  In 
1891  Congress  created  the  Court  of  Private  Land 
Claims  and  conferred  upon  it  jurisdiction  to  hear 
and  adjudicate  claims  asserted  under  the  Spanish 
and  Mexican  law.  26  Stat.  854  (1891).  As  early  as 
1874  the  President  of  the  United  States,  by  Ex- 
ecutive order,  set  apart  a  small  tract  of  land  within 
the  Papago  country,  immediately  around  the  old 
Jesuit  Mission  and  Indian  village  of  San  Xavier 
del  Bac,  as  an  Indian  reservation.  Other  com- 
paratively unimportant  reservations  followed  until 
Executive  Order  No.  2524,  dated  February  1,  1917, 
effected  the  reservation  of  more  than  two  million 
acres  in  the  Papago  country  for  Indian  inhabitants, 
but  excepted  mineral  deposits  and  provided  that 
the  reservation  area  be  open  to  entry  and  location 
under  the  mining  laws  of  the  United  States.  Con- 
gress recently  has  added  to  this  reservation  a  con- 
tiguous strip  of  some  three  hundred  thousand  acres 
with  the  same  exception  and  provision  concerning 
minerals.  46  Stat.  1202  (1931).  From  time  to  time 
the  United  States  has  issued  patents  to  white  set- 
tlers and  miners  within  the  Papago  country.  It  is 
to  be  remarked  that  during  all  these  years  of  In- 
dian occupancy  and  of  Federal  action  presuppos- 
ing the  inclusion  of  the  land  in  question  within  the 
public  domain,  only  one  instance  of  formal  asser- 
tion of  Indian  title  is  recorded.  In  that  case  the 
Supreme  Court  of  the  United  States  considered  an 
Indian  claim  to  a  particular  small  area  within  the 
Papago  country.  The  litigation  was  indecisive. 
Lane  v.  Pueblo  of  Santa  Rosa,  249  U.  S.  110 
(1919)  ;  Pueblo  of  Santa  Rosa  v.  Fall,  273  U.  S.  315 
(1927)  .  Under  these  circumstances  and  at  this  late 
date,  those  who  assert  that  the  Indians  hold  fee 
simple  title  to  this  land  must  bear  a  substantial 
burden  of  persuasion. 

A  number  of  surveys  and  studies  have  been  made 
of  the  Papago  Indians  and  the  territory  they  oc- 
cupy. From  such  sources  it  is  possible  to  draw  a 
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significant  picture  of  the  factual  relation  between 
these  Indians  and  the  land  in  controversy.  The 
Geological  Survey  has  published  a  monograph  em- 
bodying the  results  of  a  recent  survey.  Bryan,  The 
Papago  Country,  Arizona  (1925) .  Ten  years  earlier 
The  United  States  Indian  Service,  through  the 
agency  of  H.  V.  Clotts,  assistant  engineer,  com- 
pleted a  comprehensive  survey  of  the  Papago  coun- 
try. Also  valuable  is  an  unofficial  study  by  Carl 
Lumholtz,  published  in  1912,  in  his  book  "New 
Trails  in  Mexico."  Studies  by  the  Bureau  of 
American  Ethnology,  official  Census  reports,  and 
reports  of  the  Secretary  of  the  Interior,  the  Com- 
missioner of  Indian  Affairs,  the  Surveyors  General 
of  New  Mexico  and  Arizona  and  subordinate  offi- 
cials in  the  Indian  Service  complete  the  picture. 
Lumholtz  writes  the  following  description: 

"The  Papago  Indians  of  today,  the  principal 
natives  of  the  desert,  live  in  Arizona  to  the 
west  and  southwest  of  Tucson,  as  far  as  the 
Growler  Mountains  in  the  west,  the  Gila  River 
in  the  north,  and  the  range  of  Baboquivari  in 
the  east.  *  #  *  Until  recent  times  they  were 
found  as  far  as  the  Colorado  River.  They  oc- 
cupy much  the  same  land  as  they  did  when 
first  discovered  in  the  seventeenth  century  by 
the  Spaniards.  The  region  was  early  named 
Papagueria,  or,  in  its  greater  extension,  Pri- 
meria  Alta.  It  is  part  of  the  great  arid  region 
called    the   Sonora    Desert.   *   *   * 

"The  greater  part  of  the  tribe  never  could 
be  induced  to  live  in  pueblos,  or  villages, 
which  was  always  the  policy  of  the  Spanish 
missionary.  In  spite  of  the  efforts  of  the  Jesuits 
and  Franciscans,  the  Papagoes  are  still  living 
in  their  rancherias  as  of  old,  half  nomadic  in 
habit,  resorting  in  the  winter  to  the  sierras 
where  water  is  more  plentiful  and  where  their 
cattle,  horses,  mules,  and  donkeys  find  good 
grazing  ground.  In  the  summer  they  move  to 
the  broad,  flat  valleys  to  devote  themselves  to 
agriculture  which  is  made  possible  by  the  aid 
of  the  showers  that  fall  in  July  and  August. 
(At  pp.  16,  25) 

See  also  Bryan  at  p.  1;  Indians  Taxed  and 
Indians  not  Taxed  in  the  United  States  at  the 
11th  Census,  1890  (Dept.  of  Interior,  Census 
Office,  1894)    142  ff. 

The  character  and  location  of  the  Indian  com- 
munities in  the  so-called  Papageuria  have  been  the 
subject  of  census.  Clotts,  Bryan  and  Lumholtz  re- 
port the  Indian  communities  in  some  detail.  Clotts 
describes  62  inhabited  villages  aggregating  1,013 
houses  with  a  total  population  of  5,560  persons  and 
with  9,200  acres  under  cultivation.  Lumholtz,  simi- 


larly, lists  88  rancherias.  Bryan  devotes  more  than 
150  pages  to  a  description  of  all  traveled  routes 
through  the  Papagueria,  and  names  and  describes 
the  scores  of  inhabited  places  to  be  observed  along 
these  routes.  Earlier  reports,  apparently  not  predi- 
cated upon  any  detailed  survey,  show  a  much 
smaller  number  of  communities.  Soon  after  the 
Gadsden  Purchase,  Gov.  Meriwether,  Superintend- 
ent ex  officio  of  Indian  Affairs  in  New  Mexico,  re- 
ported, "from  the  most  reliable  information  in  my 
possession,"  that  the  Indians  within  the  area  of  the 
Gadsden  Purchase  were  concentrated  in  "six  Pueb- 
los, or  villages,"  near  Tucson.  2  Sen.  ex.  doc,  34 
Cong.  3d  Sess.  (1856-57)  734.  The  Surveyor  Gen- 
eral of  New  Mexico  appended  to  his  annual  re- 
port for  the  year  1861  a  table  in  which  he  attemp- 
ted to  include  "all  the  pueblos  whether  in  New 
Mexico  proper  or  in  Arizona."  He  listed  therein  11 
"Papago  pueblos"  located  in  Arizona,  all  of  them, 
however,  unsurveyed  and  of  unknown  area.  1  Sen. 
ex.  doc,  37  Cong.,  2d  Sess.  (1861-62)  574,  578,  580, 
581.  In  1963,  Charles  D.  Poston,  the  first  Super- 
intendent of  Indian  Affairs  in  the  Territory  of 
Arizona,  listed  18  Papago  villages  within  his  juris- 
diction. 3.  H.  R.  ex.  doc,  38  Cong.  1st  Sess.  (1863- 
64)    503,  504. 

The  discrepancy  between  the  earlier  and  later 
report  seems  to  reflect  both  incompleteness  of  the 
earlier  data  and  some  recent  migrations  of  the 
Indians. 

"The  primitive  conditions  of  Papago  society 
is  giving  way  to  the  new.   *   * 

"Formerly  they  lived  in  large  rancherias,  but 
in  the  last  twenty  years  the  tendenecy  has  been 
to  scatter.  They  have  been  touched  by  Ameri- 
canism and  are  now  showing  energy  in  acquir- 
ing cattle  and  other  properties.  *  *  *  Dur- 
ing the  last  twenty  years  the  tribe  has  acquired 
a  considerable  number  of  live  stock,  often  20 
cows,  and  from  10  to  12  horses  to  a  family," 
Lumholtz  at  363,  364. 

Comparison  of  the  recent  reports  with  the  older 
ones  confirms  the  quoted  statement.  Most  of  the 
communities  named  in  the  earlier  reports  appear  in 
the  recent  one,  but  with  decreased  population. 
This  much  seems  clear:  the  life  of  the  Papagos, 
conditioned  by  the  aridity  of  the  Papagueria,  has 
not  been  sedentary.  It  is  their  habit  to  make  sea- 
sonal migrations  of  some  regularity  between  winter 
rancherias  and  summer  rancherias.  The  search  for 
pasturage  and  water  for  herds  and  flocks  has  neces- 
sitated even  more  extended  wanderings  than  the 
exigencies  of  human  life  in  an  arid  country  alone 
would  require.  Yet,  certain  villages  have  existed  for 
centuries.  No  survey  of  any  of  them  seems  to  have 
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been  made  at  any  time  during  the  Spanish  or  Mex- 
ican dominion.  Grazing  lands  throughout  the  Papa- 
gueria  seem  to  have  been  common  to  the  entire 
tribe  regardless  of  village  affiliations.  From  so  much 
as  already  has  been  said  by  way  of  description,  it 
must  be  apparent  that,  at  the  outset,  the  propo- 
nents of  Indian  title  must  face  serious  difficulties 
of  proof  in  defining  the  area  claimed  and  identify- 
ing the  claimants  to  that  area.  Ownership  in  sev- 
eralty is  not  asserted.  Ownership  by  village  com- 
munities can  be  established  only  if  such  com- 
munities can  be  defined.  Moreover,  a  great  part  of 
the  Papago  country  seems  not  to  be  part  of  any 
village  community.  A  claim  of  tribal  ownership 
of  the  entire  Papagueria  cannot  be  established 
without  a  fixing  of  boundaries.  Certainly,  the  pres- 
ent arbitrary  reservation  is  less  extensive  than  the 
area  over  which  the  Papagos  formerly  roamed.  The 
evidence  at  hand  is  insufficient  for  decision  upon 
questions  of  boundary,  but  these  difficulties  of 
proof  deserve  mention,  at  least,  before  the  general 
law  of  Indian  tenure,  and  of  mines,  is  considered. 

The  question  of  Indian  tenure  to  be  decided  is 
this:  must  the  interest  of  the  Papagos  in  the  land 
they  claim  be  subordinate  to  a  superior  proprietor- 
ship in  the  United  States,  or  can  these  Indians  have 
a  perfected  title  in  fee  which  precludes  the  United 
States  from  exercising  any  proprietorship  over  the 
land?  That  the  Papagos  have  long  occupied  the 
Papagueria  and  should  be  protected  in  that  occu- 
pancy, is  not  disputed.  Indeed,  the  Executive  order 
of  February  1,  1917,  is  a  recognition  of  an  obliga- 
tion which  officials  in  the  Indian  Service  have 
pointed  out  repeatedly  ever  since  the  annexation 
of  the  territory  in  question.  That  order,  however, 
confirms  and  confers  surface  rights  only.  The  con- 
tention now  is  that  at  the  time  of  cession  the 
Papagos  had  a  perfected  communal  title  in  fee, 
no  more  subject  to  interference  by  the  Federal 
Government— whether  by  creation  of  a  reservation 
for  the  occupants,  or  by  alienation  of  their  land 
or  its  mineral  wealth— than  the  fee  simple  title  of 
any  individual  owner. 

Had  the  land  been  part  of  the  original  territory 
of  the  United  States  it  is  clear  that  the  contention 
advanced  on  behalf  of  the  Indians  would  fail. 
Spalding  v.  Chandler,  160  U.  S.  394  (1896)  ;  Cher- 
okee Nation  v.  Georgia,  5  Pet.  1  (U.  S.  1831). 
However,  Spanish  and  Mexican  law  are  decisive 
of  the  question  here  presented. 

It  was  the  accepted  legal  theory  of  the  European 
nations  which  colonized  America  that  upon  dis- 
covery of  any  new  lands  complete  jurisdiction  and 
ownership,  both  imperium  and  dominium  became 
vested  in  the  sovereign  to  whom  the  discoverer 
owed  allegiance.  For  a  convenient  compendium, 
see   Indian   Land   Cessions   in    the   United   States 


(Ethnology  Bureau  1897),  H.  R.  doc.  118,  56 
Cong.  1st  Sess.  (1899-1900)  527  ff.  The  King  of 
Spain  asserted  a  twofold  claim  to  the  vast  area  of 
New  Spain  and  Mexico,  predicating  his  title  not 
alone  on  the  right  of  discovery,  but  also  upon  a 
grant  from  the  Pope  contained  in  the  Papal  Bull 
of  1493.  See  Johnson  v.  Mcintosh,  8  Wheat.  543, 
573  (U.  S.  1823);  Hall,  Laws  of  Mexico  (1885), 
sees.  1,  2;  Solorzano,  Politica  Indiana,  bk.  1,  ch.  9, 
sec.  16;  id  bk.  6,  ch.  12,  sec.  3.  It  follows  that  all 
rights  or  titles  vested  in  private  persons,  severally 
or  in  groups,  must  derive  their  legal  character 
from  the  Spanish  Crown  or  succeeding  proprietors. 

It  is  not  claimed  that  a  particular  grant  to  the 
Papago  Indians  as  a  tribal  group  was  ever  made  by 
Spain.  It  is  contended,  however,  that  the  numer- 
ous decrees  of  the  Spanish  King  protecting  Indians 
in  their  occupation  of  land  are  in  effect  a  grant 
of  complete  title  to  Indian  communities  in  posses- 
sion generally. 

The  laws  governing  the  disposition  of  Crown 
lands  in  Mexico  under  the  Spanish  regime  appear 
principally  in  title  12  of  book  4  of  the  Recopilacion 
of  the  Indies,  and  in  a  few  uncompiled  royal  de- 
crees. Law  14  of  book  4,  title  12  (apparently  issued 
originally  in  1578,  but  amended  or  republished  in 
final  form  in  1591)    is  a  convenient  starting  point. 

"Whereas  we  have  fully  inherited  the  do- 
minion of  the  Indies;  and  whereas  the  waste 
lands  and  soil  which  were  not  granted  by  the 
Kings,  our  predecessors,  or  by  ourselves,  or  in 
our  name,  belong  to  our  patrimony  and  royal 
crown,  it  is  expedient  that  all  the  land  which 
is  held  without  just  and  true  titles  be  restored, 
as  belonging  to  us,  in  order  that  we  may  re- 
tain, before  all  things,  all  the  lands  which  may 
appear  to  us  and  to  our  Viceroys,  Audiences 
and  Governors,  to  be  necessary  for  public 
squares,  liberties  (exidos)  ,  reservations  (pro- 
pios)  ,  pastures,  and  commons,  to  be  granted 
to  the  villages  and  councils  already  settled, 
with  due  regard  to  their  present  condition  as 
to  their  future  state,  and  to  the  increase  they 
may  receive,  and  after  distributing  among  the 
Indians  whatever  they  may  justly  want  to  cul- 
tivate, sow  and  raise  cattle,  confirming  to  them 
what  they  may  want  besides,  all  the  remain- 
ing land  may  be  reserved  to  us,  clear  of  any 
incumbrance,  for  the  purpose  of  being  given 
as  rewards,  or  disposed  of  according  to  our 
pleasure.  For  all  this  we  order  and  command 
the  Viceroys,  Presidents  and  Pretorial  Audi- 
ences, whenever  they  shall  think  fit,  to  appoint 
a  sufficient  time  for  the  owners  of  land  to  ex- 
hibit before  them  and  the  ministers  of  their 
audiences,  whom   they  shall  appoint   for  that 
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purpose,  the  titles  to  lands,  estates,  Indian 
settlements,  and  caballerias,  who,  after  con- 
firming the  possession  of  such  as  hold  the  same 
by  virtue  of  good  and  legal  titles,  or  by  a  just 
prescription,  shall  restore  to  us  the  remainder, 
to  be  disposed  of  according  to  our  pleasure." 
See  Reynolds,  Spanish  and  Mexican  Laws 
(1895)    47. 

Supplementing  this  law  is  a  separate  decree  of 
the  same  date,  providing  that  lands  occupied  with- 
out lawful  title— which  lands  are  to  be  restored  to 
the  Crown  under  Law  14,  supra—  "may  be  admit- 
ted to  some  convenient  composition:  and  thereby 
confirmed  to  the  possessor  thus  providing  much 
needed  accessions  to  the  King's  revenue.  Excep- 
tions are  made,  including  a  reservation  "to  the 
Indians  what  may  be  necessary  for  them  to  sow, 
cultivate  and  raise  stock."  Among  the  lands  to  be 
admitted  to  composition  are  "characas"  which 
seem  to  have  been  Indian  farms  or  settlements. 
Unoccupied  "characas"  may  be  conceded  to  those 
who  present  proper  petitions.  The  execution  of 
this  decree  is  entrusted  to  the  Viceroy  and  the 
Council  of  the  Indies.  Hall,  11-12.  In  1735,  an- 
other decree  made  it  necessary  that  grants  of  Crown 
lands  be  confirmed  by  the  King  himself.  The 
great  inconvenience  of  this  system  resulted  in  the 
decree  of  October  15,  1754  (Galvan's  Ordinances 
on  Land  and  Water)  in  which  formal  confirma- 
tion was  entrusted  to  local  officers,  and  their  pro- 
cedure and  jurisdiction  defined.  Section  2  of  that 
decree  provided: 

"The  judges  and  officers  in  whom  is  dele- 
gated the  jurisdiction  over  the  sale  and  com- 
position of  crown  lands  shall  act  with  lenity, 
forebearance  and  moderation,  with  verbal  and 
not  judicial  process,  in  questions  of  lands  held 
by  Indians,  and  of  others  were  it  may  be  neces- 
sary, and  in  particular  where  their  farms, 
farming  and  stock-raising  are  in  question; 
since  in  regard  to  community  lands  and  those 
granted  their  towns  for  pastures  and  commons, 
there  is  no  occasion  to  do  anything  new  but  to 
maintain  them  in  possession  thereof  and  to 
restore  to  them  those  that  have  been  taken 
from  them  and  give  them  more  land  as  the 
exigencies  of  the  population  require,  and  do 
not  use  rigor  in  regard  to  those  held  by  Span- 
iards and  people  of  other  castes,  keeping  in 
mind  the  provisions  of  laws  14,  15,  17,  18  and 
19,  Title  XII,  Book  IV,  of  the  Compilation 
of  the  Indies."  Reynolds,  51. 

Without  further  setting  out  in  detail  the  text  of 
title    12  of  book  4,  it  seems  a  fair  generalization 


that  the  several  laws  therein  protect  the  Indians 
in  their  occupancy  without  defining  any  estate. 
Moreover,  it  seems  a  clear  implication  of  law  14, 
and  of  the  Ordinance  of  1754,  that  Indian  lands 
are  Crown  lands  and  a  part  of  the  royal  patri- 
money,  the  occupancy  of  which  is  surrounded  by 
a  special  protection.  This  conclusion  is  supported 
by  inference  to  be  drawn  from  other  laws  of  the 
Indies  concerning  Indians.  In  titles  2  and  3  of  book 
6,  appear  laws  for  the  assembling  of  the  Indians  in 
villages.  Law  23  in  book  4,  title  7,  permits  Span- 
iards to  make  new  settlements  in  Indian  territory, 
peaceably,  if  possible,  but  otherwise  "without  do- 
ing any  greater  damage  than  shall  be  necessary  for 
the  protection  of  the  settlements  and  to  remove 
obstacles  to  the  settlement."  Such  laws  are  incom- 
patible with  any  recognition  of  ultimate  title  in 
the  Indians.  Again,  the  several  laws  with  respect  to 
compositions,  quoted  above,  are  significant  in  their 
reference  to  Indians.  They  indicate  that  occu- 
pants without  grants  from  the  Crown,  whether 
Indians  or  Spaniards,  remained  in  possession  by 
sufference  only.  Although  the  Indian  occupant  en- 
joyed a  particular  paternal  protection,  neither  In- 
dian nor  Spaniard  could  obtain  title  except  by  for- 
mal composition.  The  Papagos  might  have  pcr- 
lected  their  title  by  formal  proceeding,  but,  fail- 
ing to  do  so,  they  continued  in  a  protected  posses- 
sion subject  to  the  superior  title  of  the  Crown. 

Our  courts  have  accorded  significant  recognition 
to  this  legal  situation  by  confirming  the  power  of 
Spanish  officers  to  grant  lands  while  still  in  the 
possession  of  the  Indians.  United  States  v.  Fernan- 
dez, 10  Pet.  303  (U.  S.  1836)  ;  Breaux  v.  Johns,  4 
La.  Ann.  141  (1849);  cf.  United  States  v.  Arre- 
dondo,  6  Pet.  691    (U.  S.  1832). 

It  is  next  contended  on  behalf  of  the  Indians 
that  even  if  no  grant  to  them  can  be  proved,  lapse 
of  time  has  resulted  in  the  vesting  of  perfect  title 
in  them. 

It  has  been  asserted  by  the  Supreme  Court  of 
the  United  States  that  prescription  as  against  the 
Crown  was  recognized  by  the  Spanish  law.  See 
Holmes,  J.,  in  Carino  v.  The  Insular  Government 
of  the  Philippine  Islands,  212  U.  S.  449,  461  (1909)  ; 
cf.  United  States  v.  Pendell,  185  U.  S.  189  (1902)  ; 
United  States  v.  Chavez,  175  U.  S.  509  (1899) .  But 
see  Field,  J.,  in  Harrison  v.  Ulrichs,  39  Fed.  654 
(C.  C.  S.  D.,  Cal.  1889)  ;  Crespin  v.  United  States, 
168  U.  S.  208,  218  (1897)  .  But,  under  Spanish  law 
the  prescriptive  right  which  resulted  from  imme- 
morial possession  seems  to  have  been  no  more 
than  a  privilege  of  acquiring  title  by  appropriate 
formal  procedure.  See  Ordinance  of  October  15, 
1754,  section  4  (Reynolds,  50)  ;  Novisima  Recopi- 
lacion,  bk.  11,  tit.  8,  law  4  (2  White  New  Recopi- 
lacion    154)  ;    Hall,   section   56;    Balanton   v.    Mur- 
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ciano,  3  Phil.  537  (1904).  In  the  Carino  case, 
supra,  where  the  question  was  whether  the  United 
States  should  confirm  the  title  of  an  individual 
owner  based  on  immemorial  possesion  of  a  de- 
fined tract,  no  such  formal  proceeding  had  ever 
occurred.  The  Supreme  Court  avoided  this  diffi- 
culty by  resort  to  the  power  of  the  United  States 
as  a  sovereign  to  ignore  "refined  interpretation  of 
an  almost  forgotten  law  of  Spain,"  and  to  "recog- 
nize actual  fact"  in  an  effort  to  achieve  what  the 
court  considered  an  essentially  just  result.  In  con- 
trast, the  present  question  is  essentially  a  formal 
one,  although  its  decision  must  affect  substantial 
claims.  But  more  fundamental  distinctions  are  to 
be  observed:  (1)  This  is  a  case  of  Indian  tribal 
occupancy  which  seems  to  have  been  permissive 
and  under  royal  protection.  (2)  The  tract  in  ques- 
tion is  not  clearly  defined.  (3)  The  claim  is  one 
of  communal  ownership,  whether  by  tribe  or  by 
villages. 

This  last  consideration  is  decisive  in  itself.  The 
nature  of  municipal  and  communal  ownership 
of  land  under  Spanish  law  too  often  has  been 
adjudicated  by  the  Supreme  Court  any  longer  to 
be  a  subject  of  controversy.  The  question  has 
arisen  most  frequently  with  respect  to  the  title  of 
Spanish  and  Mexican  pueblos  rather  than  com- 
munities or  tribes  of  Indians.  Mr.  Justice  Field  has 
thus  described  the  tenure  by  which  common  lands 
within  any  community  were  held. 

"By  the  laws  of  Mexico,  in  force  at  the  date 
of  the  accuisition  of  the  country,  pueblos  or 
towns  were  entitled,  for  their  benefit  and  the 
benefit  of  their  inhabitants,  to  the  use  of  lands 
constituting  the  site  of  such  pueblos  and 
towns,  and  of  adjoining  lands,  within  certain 
prescribed  limits.  This  right  appears  to  have 
been  common  to  the  cities  and  town  of  Spain 
from  an  early  period  in  her  history,  and  was 
recognized  in  the  laws  and  ordinances  for 
the  settlement  and  government  of  her  colonies 
on  this  continent.  *  *  *  It  may  be  difficult 
to  state  with  precision  the  exact  nature  of  the 
right  or  title  which  the  pueblos  held  in  these 
lands. 

"It  was  not  an  indefeasible  estate,  owner- 
ship of  the  lands  in  the  pueblos  could  not  in 
strictness  be  affirmed.  It  amounted  in  truth 
to  little  more  than  a  restricted  and  qualified 
right  to  alienate  portions  of  the  land  to  its 
inhabitants  for  building  or  cultivation,  and 
to  use  the  remainder  for  commons,  for  pasture- 
lands  or  as  a  source  of  revenue,  or  for  other 
public  purposes.  The  right  of  disposition  and 
use  was,  in  all  particulars,  subject  to  the  con- 
trol of  the  government  of  the  country."    (Un- 


derscore added.)  Toivnseyid  v.  Greeley,  5  Wall. 
326,  336  (U.  S.  1866) .  Accord  United  States  v. 
Sandoval,  167  U.  S.  278,  295-298  (1897); 
United  States  v.  Santa  Fe,  165  U.  S.  675,  707- 
711  (1897)  ;  Grisor  v.  McDowell,  6  Wall.  363, 
372-3  (1867);  United  States  v.  Pico,  5  Wall. 
536,  540  (1866)  ;  State  v.  Gallardo,  106  Tex. 
274,   166  SW.,  369,  372    (1914). 

It  is  clear  that  the  fee  to  all  community  land  within 
the  limits  of  any  pueblo  remained  in  the  sovereign. 
Lapse  of  time  did  not  improve  the  communal  title 
of  the  group.  There  is  no  basis  for  any  contention 
that  the  communal  title  of  Indians,  whether 
claimed  by  villages  or  by  tribe,  attained  any 
greater  estate.  Indeed,  in  the  case  of  the  Papagos, 
where  the  greater  part  of  the  area  involved  is 
grazing  land,  both  within  and  outside  of  the  limits 
of  particular  villages,  prescription  is  further  im- 
peded by  specific  provisions  of  the  law  of  the  Indies 
that  pastures  are  common  to  all  persons.  Bk.  4, 
tit.  17,  law  5  (2  White,  56).  The  Papago  claim 
to  ownership  in  fee  under  the  Spanish  and  Mexi- 
can law,  whether  based  on  grant  or  prescription, 
must  fail. 

Other  and  additional  considerations  make  it 
clear  that  the  Papagos  enjoy  no  estate  in  the  min- 
erals contained  in  the  land.  The  Spanish  law  con- 
cerning mines,  as  it  existed  from  medieval  times 
down  to  1783,  is  conveniently  summarized  in  an 
opinion  of  Chief  Judge  (later  Mr.  Justice)  Field. 
See  Moore  v.  Sniaw,  17  Cal.  199,  213-215  (1861). 
The  modern  Spanish  and  Mexican  mining  law  be- 
gins with  a  complete  mining  code  for  Spain  and 
its  colonies,  issued  in  1783  and  promulgated  in 
Mexico  the  next  year.  For  translations,  see  Hamil- 
ton, Mexican  Law  (1882),  235  ff.;  1  Rockwell,  A 
Compilation  of  Spanish  and  Mexican  Mining  Law 
(1851),  49  ff.  This  code,  commonly  called  the  Or- 
dinance of  1783,  remained  authoritative  in  New 
Spain  and  in  the  Republic  of  Mexico  until  after 
the  Gadsden  Purchase.  See  United  States  v.  Castil- 
lero,  2  Black  17  167  (U.  S.  1862)  ;  Hall,  357.  Title 
5  of  the  ordinance  concerns  the  ownership  of 
mines. 

"Sec.  1.  The  mines  are  the  property  of  my 
royal   crown  *   *   *. 

Sec.  2.  Without  separating  them  from  my 
royal  patrimony  I  grant  them  to  my  subjects  in 
property  and  possession  *   *   *." 

That  section  2,  supra,  is  not  a  present  grant  and 
does  no  more  than  make  possible  specific  transfers 
of  a  qualified  property  right  in  the  future  is  made 
clear  in  title  6  of  the  ordinance.  In  that  title  the 
manner  in  which  new  mines  may  be  discovered  and 
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the  formal  proceeding  of  denouncement  and  reg- 
istry, whereby  a  qualified  title  to  any  particular 
mine  may  be  acquired  from  the  Crown,  are  de- 
scribed. The  exact  language  of  certain  sections 
may  indicate  more  clearly  the  purport  of  this  title. 

"Sec.  14.  Anyone  may  discover  and  de- 
nounce a  vein,  not  only  on  common  land,  but 
also  on  the  property  of  any  individual,  pro- 
viding he  pays  for  the  extent  of  surface  above 
the  same,  and  the  damage  which  immediately 
ensues  therefrom  *   *   * 

"Sec.  18.  Beds  of  ore  (placers)  and  all 
other  deposits  (criadores)  of  gold  and  silver, 
on  being  discovered,  shall  be  registered  de- 
nounced in  the  same  manner  as  mines  or  veins, 
the  same  being  understood  of  all  species  of 
metal." 

Section  22  makes  the  ordinance  applicable  to  de- 
posits of  copper,  tin,  lead,  quicksilver,  and  other 
metals. 

In  the  Laws  of  the  Indies  special  provisions  were 
made  to  bring  the  Indians  within  the  general  min- 
ing laws.  The  occasion  seems  to  have  been  a  loss 
of  royal  revenues  caused  by  the  failure  of  Indians 
to  disclose  mines  for  fear  of  confiscation.  See  Gam- 
boa,  Commentaries  on  Mining  Ordinances  of  Spain 
(Heathfield's  Trs.,  1830)  34.  In  book  4,  title  19, 
it  is  provided  that  all  persons,  including  Indians, 
may  discover  and  work  mines,  but  that  in  doing 
so  they  must  refrain  from  injuring  Indians  or 
other  persons.  Law  14  prohibits  any  restriction 
from  being  "imposed  on  their  (the  Indians)  dis- 
covering, holding  and  occupying  mines  of  gold 
and  silver  or  other  metals,  *  *  *  in  conformity 
with  the  ordinance  of  any  province."  Law  16  pro- 
vides that  groups  of  Indian  discoverers  shall  share 
in  a  mine  in  the  same  way  as  Spaniards.  In  brief, 
under  the  mining  laws  of  Spain  and  Mexico  the 
Indian  enjoyed  the  same  status  and  privileges  as 
persons  of  Spanish  descent.  The  legal  situation  as 
it  existed  down  to  the  time  of  the  Gadsden  Pur- 
chase is  summarized  in  two  statements,  one  a  judi- 
cial opinion  of  the  Mexican  Supreme  Court  of 
Justice,  the  other  a  text  by  a  Spanish  jurisconsult, 
preeminent  in  the  field  of  mining  law. 

"The  ordinance  (of  1783)  disallows  and 
condemns  the  system  of  accession,  preserving 
the  principles  by  which  mines  may  be  de- 
nounced upon  the  land  of  another  person,  and 
establishing  the  right  upon  the  owner  of  the 
land  to  demand  its  estimated  value  (Por 
tanto)  thus  declaring  that  mines  are  not  ac- 
cessaries to  the  soil;  5th,  as  a  consequence  of 
this    principle,    independent   in    their   judicial 


relations,  the  ownership  of  the  mine  and  that 
of  the  soil,  create  two  separate  and  diverse 
proprietors."  Opinion  of  Chief  Justice  Val- 
larta,  June  24,  1880,  Hamilton,  Appendix 
VIII. 

"The  correct  opinion  then  seems  to  be  that 
the  property  of  the  mines  remained  in  the 
Crown,  and  that  as  the  Sovereign  can  not  work 
them  on  his  own  account,  he  has  given  his 
subjects  a  partial  interest  in  them  under  vari- 
ous restrictions."  Gamboa,  at  24. 

Since  the  cession  to  the  United  States  the  courts 
in  this  country  have  recognized  both  the  owner- 
ship of  mines  by  Spain  and  Mexico  before  the 
cession,  and  the  succession  of  the  United  States  to 
that  ownership.  See  United  States  v.  Castillero, 
supra,  at  190;  Chouteau  v.  Molony,  16  How.  203, 
228  ff.  (U.S.  1853)  ;  Moore  v.  Smaw,  supra,  at  217; 
Boggs  v.  Merced  Mining  Co.,  14  Cal.  279,  308-313 
(1859) .  The  Supreme  Court  has  stated  expressly 
that  under  Spanish  law  minerals  in  Indian  lands 
were  the  property  of  the  Crown, 

"but  the  privilege  to  work  the  mines  in  lands 
still  in  the  occupancy  of  the  Indians,  he  (the 
Spanish  Governor)  could  give,  because  the 
mines  were  a  part  of  the  royal  patrimony  of 
the  Crown,  and  the  King  had  directed  that 
they  might  be  searched  for  and  worked  in  all 
his  dominions  by  his  subjects,  both  Spaniards 
and  Indians." 
Chouteau  v.  Moloney,  supra,  at  240. 

The  executive  and  legislative  branches  of  the 
Federal  Government  likewise  have  recognized  the 
succesion  of  the  Federal  Government  to  the  own- 
ership of  mines  in  what  was  formerly  Spanish  and 
Mexican  territory.  The  Secretary  of  the  Interior 
in  his  annual  report  for  1849  made  the  following 
statement: 

"By  the  laws  of  Spain  these  mines  did  not 
pass  by  a  grant  of  the  land,  but  remained  in 
the  crown,  subject  to  be  disposed  of  accord- 
ing to  such  ordinances  and  regulations  as 
might  be  from  time  to  time  adopted.  Any  in- 
dividual might  enter  upon  the  lands  of  an- 
other to  search  for  ores  of  the  precious  metals; 
and  having  discovered  a  mine,  he  might  reg- 
ister and  thus  acquire  the  right  to  work  it  on 
paying  to  the  owner  the  damage  done  to  the 
surface,  and  to  the  crown,  whose  property  it 
was,  a  fifth  or  tenth,  according  to  the  quality 
of  the  mine.  If  the  finder  neglected  to  work, 
or  worked  it  imperfectly,  it  might  be  de- 
nounced by  any  other  person,  whereby  he 
would  become  entitled. 
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"This  right  to  the  mines  of  precious  metals, 
which,  by  the  laws  of  Spain,  remained  in  the 
crown,  is  believed  to  have  been  also  retained 
by  Mexico  while  she  was  sovereign  of  the 
Territory,  and  to  have  passed  by  her  transfer 
to  the  United  States.  It  is  a  right  of  the  sov- 
ereign in  the  soil  as  perfect  as  if  it  had  been 
expressly  reserved  in  the  body  of  the  grant, 
and  it  will  rest  with  Congress  to  determine 
whether,  in  those  cases  where  lands  duly 
granted  contain  gold,  this  right  shall  be  as- 
serted or  relinquished.  If  relinquished,  it  will 
require  an  express  law  to  effect  the  object;  and 
if  retained,  legislation  will  be  necessary  to  pro- 
vide a  mode  by  which  it  shall  be  exercised.  For 
it  is  to  be  observed  that  the  regulation  per- 
mitting the  acquisition  of  a  right  in  the  mines 
by  registry  or  by  denouncement  was  simply  a 
mode  of  exercising  by  the  sovereign  the  pro- 
prietary right  which  he  had  in  the  treasure  as 
it  lay  in  and  was  connected  with  the  soil.  Con- 
sequently, whenever  that  right  was  transferred 
by  the  transfer  of  the  eminent  domain,  the 
mode  adopted  for  its  exercise  ceased  to  be 
legal,  for  the  same  reason  that  the  Spanish 
mode  of  disposing  of  the  public  lands  in  the 
first  instance  ceased  to  be  legal  after  the  trans- 
fer of  the  sovereignty."  2  Sen.  ex.  doc,  31st 
Cong.,   1st  Sess.,   1849-50,  9-10. 

When  Congress  created  the  office  of  Surveyor 
General  of  New  Mexico  and  provided  machinery 
for  the  establishment  and  confirmation  of  land 
claims  existing  under  the  Spanish  and  Mexican 
law,  it  expressly  excluded  mineral  lands  from  the 
operation  of  the  statute.  10  Stat.  308,  sec.  4  (1854) . 
In  the  Court  of  Private  Land  Claims  Act  it  is 
provided: 

"Third.  No  allowance  or  confirmation  of 
any  claim  shall  confer  any  right  or  title  to  any 
gold,  silver  or  quicksilver  mines  or  minerals 
of  the  same  unless  the  grant  claimed  effect 
the  donations  of  such  mines  or  minerals  to  the 
grantee  or  unless  such  grantee  has  become 
otherwise  entitle  thereto  in  law  or  in  equity; 
but  all  such  mines  and  minerals  shall  remain 
in  the  property  of  the  United  States."  26  Stat, 
at  L.  854,  860  (1891) ;  see  Lockhart  v.  Johnson, 
181  U.  S.  516,  524    (1900). 


joyed,  no  interest  in  minerals  was  accessory  or 
incidental  to  those  surface  rights;  that  complete 
and  unencumbered  title  to  minerals  in  the  land 
was  vested  formerly  in  the  Mexican  State  and 
passed  to  the  United  States  upon  cession  of  the 
territory.  It  follows  that  the  question  of  the  appro- 
priate manner  of  protecting  the  Papagos  in  their 
possession  was,  and  still  is,  a  matter  exclusively  of 
political  cognizance.  Cf.  United  States  v.  Santa  Fe, 
165  U.  S.  675  (1896)  ;  Les  Bois  v.  Bramell,  4  How. 
449  (1846) .  The  present  measure  of  the  rights  of 
the  Papagos  is  the  Executive  order  of  February  1, 
1917,  as  modified  by  the  act  of  February  21,  1931. 
The  Papagos  have  no  independent  title  which  can 
make  that  action  ineeffctive  or  embarrass  any  fu- 
ture action  that  to  Congress  may  seem  appropriate 
in  the  premises. 

Nathan  R.  Margold, 

Solicitor. 

Approved:   March  7,   1934. 

Oscar  L.  Chapman,  Assistant  Secretary. 

Restrictions  Applicable  to  Five 
Tribes 
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March  14,  1934. 


Synopsis 


The  First  proviso  to  section  1  of  the  act  of 
January  27,  1933  (47  Stat.  777),  declaring  that 
where  the  entire  interest  in  restricted  tax-exempt 
lands  belonging  to  members  of  the  Five  Civilized 
Tribes  in  Oklahoma  is  acquired  by  inheritance, 
devise,  gift  or  purchase  with  restricted  funds,  by  or 
for  restricted  Indians,  such  lands  shall  remain  re- 
stricted and  tax  exempt,  is  prospective  and  not 
retrospective  in  operation,  being  designed  to  pre- 
serve existing  restrictions  on  lands  acquired  in  the 
manner  specified  after  the  date  of  the  enactment 
and  not  to  reimpose  restrictions  once  removed  or 
to  change  the  form  of  the  existing  restrictions. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


Upon  the  whole  case,  in  the  light  of  the  facts 
now  at  hand,  it  is  my  opinion  that  in  1853  the 
United  States  acquired  title  to  the  land  in  ques- 
tion subject  to  an  Indian  right  of  occupancy  of 
an  area  not  exactly  determined;  that  whatever 
surface  rights   the  Papago  Indians  may  have  en- 


You  have  requested  my  opinion  upon  certain 
questions  arising  out  of  section  1  of  the  act  of 
January  27,  1933    (47  Stat.  777)   which  reads: 

"That   all    funds   and   other   securities   now 
held  by  or  which  may  hereafter  come  under 
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the  supervision  of  the  Secretary  of  the  Interior, 
belonging  to  and  only  so  long  as  belonging  to 
Indians  of  the  Five  Civilized  Tribes  in  Okla- 
homa of  one-half  or  more  Indian  blood,  en- 
rolled or  unenrolled,  are  hereby  declared  to  be 
restricted  and  shall  remain  subject  to  the  juris- 
diction of  said  Secretary  until  April  26,  1956, 
subject  to  expenditure  in  the  meantime  for  the 
use  and  benefit  of  the  individual  Indians  to 
whom  such  funds  and  securities  belong,  under 
such  rules  and  regulations  as  said  Secretary 
may  prescribe:  Provided,  That  where  the  entire 
interest  in  any  tract  of  restricted  and  tax- 
exempt  land  belonging  to  members  of  the  Five 
Civilized  Tribes  is  acquired  by  inheritance, 
devise,  gift,  or  purchase,  with  restricted  funds, 
by  or  for  restricted  Indians,  such  lands  shall 
remain  restricted  and  tax-exempt  during  the 
life  of  and  as  long  as  held  by  such  restricted 
Indians,  but  not  longer  than  April  25,  1956, 
unless  the  restrictions  are  removed  in  the  mean- 
time in  the  manner  provided  by  law:  Provided 
further,  That  such  restricted  and  tax-exempt 
land  held  by  anyone,  acquired  as  herein  pro- 
vided, shall  not  exceed  one  hundred  and  sixty 
acres:  And  provided  further,  That  all  minerals 
including  oil  and  gas,  produced  from  said  land 
so  acquired  shall  be  subject  to  all  State  and 
Federal  taxes  as  provided  in  section  3  of  the 
Act  approved  May  10,  1928  (45  Stat.  L.  495)  ". 
(Italics  supplied)  . 

The  questions  presented  arise  from  the  first  pro- 
viso underscored  above  and  may  be  stated  as 
follows: 

1.  Does  said  proviso  reimpose  the  restrictions 
upon  inherited  lands  which  were  restricted  and 
tax  exempt  in  the  hands  of  the  original  allottee 
where  the  heirs  are  of  one-half  blood  or  more 
but  less  than  the  full  blood,  and  if  so,  wotdd  a 
conveyance  by  the  heirs  require  the  approval 
of  the  County  Court  having  jurisdiction  of  the 
settlement  of  the  estate  of  the  deceased  allottee 
or  approval  by  the  Secretary  of  the  Interior? 

2.  Does  the  proviso  take  away  from  the  County 
Courts  the  jurisdiction  to  approve  conveyances 
by  full  blood  Indian  heirs  where  such  heirs 
have  inherited  the  entire  interest  in  lands 
which  were  restricted  and  tax  exempt  in  the 
hands  of  the  original  allottee  so  that  a  removal 
of  restrictions  by  the  Secretary  of  the  Interior 
is  necessary  before  the  land  can  be  alienated  by 
the  full  blood  heirs? 

The  above  questions  can  not  well  be  understood 
or  intelligently  answered  without  a  general  discus- 
sion of  the  scope  of  the  first  proviso  to  section   1 


of  the  act  of  January  27,  1933,  preceded  by  a  brief 
review  of  the  status  of  the  lands  allotted  to  mem- 
bers of  the  Five  Civilized  Tribes  with  particular 
regard  to  the  restrictions  against  alienation  the 
ways  of  removing  such  restrictions,  and  the  tax- 
ability of  the  lands  under  the  prior  laws. 

Under  the  provisions  of  section  1  of  the  act  of 
May  27,  1908  (35  Stat.  312) ,  as  amended  by  the  act 
of  May  10,  1928  (45  Stat.  495),  the  homestead 
allotments  of  allottees  of  the  Five  Civilized  Tribes 
of  one-half  or  more  Indian  blood  and  both  home- 
stead and  surplus  allotments  of  allottees  of  three- 
fourths  or  more  Indian  blood  are  restricted  against 
alienation  and  uncumbrance  for  a  period  expiring 
in  the  absence  of  further  action  by  Congress  on 
April  26,  1956.  During  this  period,  the  restrictions 
may  be  removed  in  whole  or  in  part  by  the  Secre- 
tary of  the  Interior  (section  1  of  the  act  of  May 
27,  1908,  supra),  or  by  the  death  of  the  allottee 
leaving  heirs  or  devisees  of  less  than  the  full  blood 
(section  9  of  the  act  of  May  27,  1908,  supra,  as 
amended  by  the  act  of  April  12,  1926,  (45  Stat. 
495) .  As  to  full  blood  heirs  or  devisees,  section  9 
of  the  act  of  1906  as  amended  declared  that  no 
conveyance  of  their  interests  in  the  land  should  be 
valid  unless  approved  by  the  county  court  having 
jurisdiction  of  the  settlement  of  the  estate  of  the 
deceased  allottee  or  testator.  The  county  court  is 
approving  such  conveyance  acts  as  a  Federal  agency; 
hence  these  lands  in  the  hands  of  the  full  blood 
heirs  and  devisees  remained  restricted  lands  (Parker 
v.  Richard,  250  U.S.  235) . 

The  usual  rule  is  that  Indian  lands  during  the 
period  of  restrictions  are  exempt  from  State  taxa- 
tion. (United  States  v.  Rickert,  188  U.S.  452;  Car- 
penter v.  Shaw,  280  U.  S.  363,  366;  United  States  v. 
Shook,  187  Fed.  870).  Prior  to  April  26,  1931, 
therefore,  all  of  the  restricted  lands  of  the  Indians 
of  the  Five  Civilized  Tribes,  i.e.,  the  restricted 
allotments  of  living  allottees  and  restricted  allot- 
ments inherited  by  or  devised  to  full  blood  Indians, 
were  protected  from  State  taxation.  By  section  4  of 
the  act  of  May  10,  1928,  Congress  declared  that  on 
and  after  April  26,  1931,  all  of  the  restricted  lands 
of  these  Indians,  allotted,  inherited  or  devised,  in 
excess  of  160  acres,  shall  be  subject  to  taxation  by 
the  State  of  Oklahoma  under  and  in  accordance 
with  the  laws  of  that  State  in  all  respects  as  un- 
restricted and  other  lands.  Selection  of  tax-exempt 
acreage  within  the  prescribed  limit  were  to  be  made 
from  restricted  allotted,  inherited  or  devised  lands 
with  the  approval  of  the  Secretary  of  the  Interior 
by  each  Indian  owner  or  the  superintendent  for 
him.  It  is  understood  that  all  sections  of  tax-exempt 
acreage  under  the  provisions  of  the  act  have  been 
made  and  approved. 
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The  first  proviso  to  section  1  of  the  act  of  Jan- 
uary 27,  1933,  declares  that: 

"Where  the  entire  interest  in  any  tract  of 
restricted  tax-exempt  land  belonging  to  mem- 
bers of  the  Five  Civilized  Tribes  is  acquired  by 
inheritance,  devise,  gift  or  purchase,  with  re- 
stricted funds,  by  or  for  restricted  Indians,  such 
lands  shall  remain  restricted  and  tax  exempt 
during  the  life  of  and  as  long  as  held  by  such 
restricted  Indians,  but  not  longer  than  April 
26,  1956,  unless  the  restrictions  are  removed  in 
the  manner  provided  by  law". 

It  may  be  observed  that  the  term  "restricted  In- 
dians", in  so  far  as  it  relates  to  Indians  of  the  Five 
Civilized  Tribes,  obviously  embraces  Indians  of 
one-half  or  more  Indian  blood.  It  may  also  be  ob- 
served that  the  proviso  applies  only  to  lands  which 
are  both  restricted  and  tax-exempt  and  unless  both 
elements  are  present  the  proviso  is  without  appli- 
cation. At  the  time  of  the  passage  of  the  act  of 
January  27,  1933,  the  only  lands  possessing  both  of 
these  characteristics  were  those  lands  which  the 
Indians  had  selected  as  their  tax-exempt  acreage 
under  the  provisions  of  section  4  of  the  act  of  May 
10,  1928,  supra.  The  tax-exempt  selections,  as  we 
have  seen,  were  made  from  two  classes  of  restricted 
lands;  (1)  restricted  allotments  of  living  allottees, 
with  respect  to  which  the  Secretary  of  the  Interior 
alone  has  the  power  to  remove  the  restrictions,  and 
(2)  lands  inherited  by  or  devised  to  full  blood  In- 
dians in  whose  hands  the  lands  were  subject  to  the 
restriction  that  no  conveyance  by  them  should  be 
valid  unless  approved  by  the  proper  local  court.  In 
enacting  the  proviso  under  consideration.  Congress 
must  be  deemed  to  have  legislated  in  the  light  of 
this  existing  situation  and  to  have  had  both  classes 
of  restricted  and  tax-exempt  land  in  mind.  The 
declaration  that  such  lands  shall  remain  restricted 
and  tax  exempt  where  the  entire  interest  therein 
is  acquired  by  restricted  Indians,  can  therefore, 
have  no  other  meaning  than  that  the  existing  re- 
strictions in  whatever  form  they  may  be,  are  pre- 
served. Subject,  of  course,  to  the  limitation  that  no 
one  person  can  hold  in  excess  of  160  acres  of  tax- 
exempt  land,  it  follows  that  restricted  tax-exempt 
allotments,  the  entire  interest  in  which  is  acquired 
by  an  Indian  of  the  Five  Civilized  Tribes  of  one- 
half  or  more  Indian  blood,  or  by  any  group  of 
such  Indians,  comes  to  such  Indian  or  Indians  in 
the  same  condition  and  subject  to  the  same  restric- 
tions resting  upon  the  land  in  the  hands  of  the 
allottee.  In  other  words,  the  existing  restrictions 
prohibiting  alienation  or  encumbrance  unless  the 
restrictions  be  removed  by  the  Secretary  of  the  In- 
terior run  with  the  land  and  bind  it  for  the  time 


stated  in  the  hands  of  such  restricted  Indian  or 
Indians.  The  same  rule  applies  with  respect  to  the 
second  class  of  restricted  and  tax-exempt  lands,  i.e., 
lands  belonging  to  full  blood  heirs  or  devisees. 
Indians  of  the  Five  Civilized  Tribes  of  one-half  or 
more  Indian  blood  who  acquire  the  entire  interest 
in  such  lands  are  bound  by  the  same  restriction 
resting  upon  the  full  blood  heirs  or  devisees, 
namely,  that  they  cannot  convey  the  same  without 
the  approval  of  the  proper  local  court. 

The  rules  just  stated  have  no  application,  of 
course,  to  lands  purchased  by  restricted  Indians 
with  unrestricted  moneys. 

Turning  now  to  the  particular  questions  pre- 
sented for  opinion:  The  first  question  presupposes 
the  case  of  an  allottee  who  died  prior  to  April  26, 
1931,  at  which  time  his  entire  allotment  was  re- 
stricted and  tax  exempt,  leaving  heirs  of  one-half 
or  more  but  less  than  the  full  blood.  The  heirs  of 
this  degree  of  blood  are  brought  within  the  re- 
stricted class  by  the  act  of  January  27,  1933,  and 
had  the  allottee  died  after  that  enactment,  there 
would  be  little  doubt  that  the  restrictions  and  the 
incidental  supervision  of  the  Secretary  of  the  In- 
terior would  have  remained  in  full  force  and 
effect.  But  the  death  occurred  at  a  time  when 
there  were  no  restrictions  upon  heirs  of  less  than 
the  full  blood  and  hence  the  land  passed  to  the 
heirs  free  from  restrictions.  The  inquiry  is  whether 
the  restrictions  are  reimposed  by  the  act  of  1933. 
The  second  question  deals  with  the  case  of  an 
allottee  dying  under  similar  circumstances,  leaving 
full  blood  heirs.  In  connection  with  this  question, 
the  Superintendent  of  the  Five  Civilized  Tribes 
presents  the  specific  case  of  Liza  Gipson,  deceased 
full  blood  Chickasaw.  The  allottee  died  July  11, 
1929,  leaving  several  full  blood  heirs  to  whom  her 
allotted  lands,  then  restricted  and  tax  exempt, 
passed  under  the  then  existing  law  subject  to  the 
restriction  that  a  valid  conveyance  of  the  lands 
could  only  be  made  with  the  approval  of  the 
proper  county  court.  Certain  conveyances  of  the 
land  having  been  executed  after  the  passage  of  the 
act  of  January  27,  1933,  the  question  has  been 
raised  as  to  whether  that  act  takes  away  from  the 
county  court  and  vests  in  the  Secretary  of  the  Inte- 
rior jurisdiction    to   approve    the   conveyance. 

Both  of  these  questions  must,  I  think,  be  an- 
swered in  the  negative.  To  hold  otherwise  is  to 
hold  that  the  act  of  January  27,  1933,  is  retroactive 
in  scope  and  operation.  Retrospective  laws  are  not 
favored,  and  unless  the  intention  that  a  statute 
is  to  have  retrospective  operation  is  clearly  evi- 
denced in  the  statute  and  its  purpose,  it  will  be 
presumed  that  it  was  enacted  for  the  future  and 
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not  for  the  past.  White  v.  United  States  (191  U.  S. 
545);  Cameron  v.  United  States  (231  U.  S.  710), 
This  rule  is  particularly  applicable  where,  as  here, 
retroactive  operation  of  the  statute  would  result 
not  only  in  divesting  the  county  courts  of  Okla- 
homa of  a  jurisdiction  exercised  by  them  under 
authority  of  Congress  over  a  long  period  of  years, 
but  to  reimpose  restrictions  and  withdraw  from  the 
taxing  power  of  the  State  of  Oklahoma  a  con- 
siderable area  of  land.  An  intent  to  accomplish 
such  a  far-reaching  result  doubtless  would  be 
plainly  expressed.  So  far  from  expressing  such  an 
intent,  the  act  of  January  27,  1933,  contains  no 
indication  of  a  purpose  to  change  the  status  of  the 
lands  of  these  Indians  under  the  prior  laws  either 
by  reimposing  restrictions  theretofore  removed  or 
by  shifting  from  the  county  court  to  the  Secretary 
of  the  Interior  the  jurisdiction  to  approve  convey- 
ance of  interests  in  such  lands  theretofore  vested 
in  full  blood  Indians.  To  the  contrary,  section  8, 
of  the  act  contains  a  provision  to  the  affect  that  no 
conveyance  of  any  interest  in  the  land  of  any  full 
blood  Indian  heir  shall  be  valid  unless  approved 
in  open  court  after  notice  in  accordance  with  the 
rules  of  procedure  in  probate  matters  adopted  by 
the  Supreme  Court  of  Oklahoma  in  June,  1914. 
While  the  purpose  of  this  provision  appears  to 
have  been  to  change  the  function  of  the  county 
courts  in  approving  conveyances  from  a  ministerial 
to  a  judicial  act,  the  recognition  thus  given  to  the 
jurisdiction  of  those  courts  in  the  matter  of  ap- 
proving conveyances  by  full  blood  heirs  evidences 
a  plain  purpose  on  the  part  of  Congress  not  to 
disturb  the  existing  jurisdiction  of  such  courts  over 
lands  acquired  by  full  blood  Indians  prior  to  that 
enactment.  In  addition  to  this,  the  language  em- 
ployed in  the  proviso  under  consideration  shows 
that  Congress  had  in  mind  transactions  occurring 
after  the  date  of  the  enactment.  Apropos  of  this 
is  the  declaration  that  "Where  the  entire  interest 
in  any  tract  of  restricted  and  tax-exempt  land 
*  *  *  is  acquired  *  *  *  by  restricted  Indians, 
such  lands  shall  remain  restricted  and  tax-exempt". 
This  declaration  obviously  looks  to  the  future  and 
not  to  the  past  and  discloses  a  plain  intent  on  the 
part  of  Congress  to  preserve  existing  restrictions 
rather  than  to  reimpose  restrictions  once  removed 
or  change  the  form  of  existing  restrictions.  These 
considerations  lead  to  the  conclusion  that  the  pro- 
viso related  only  to  lands  acquired  after  the  date 
of  the  enactment  and  not  to  prior  acquisitons. 
Nathan  R.  Margold, 

Solicitor. 

Approved:    March    14,    1934. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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M-27681 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


On  March  13  you  referred  to  me  for  my  con- 
sideration and  opinion  the  Washington  Pulp  and 
Paper  Corporation's  application  for  reduction  of 
the  stumpage  prices  in  the  Makah  tribal  timber 
sale  contract  covering  the  Wa-ach  timber  unit. 

Allowance  of  the  reduction  applied  for  has  been 
forestalled  by  the  Solicitor's  opinion  of  August  8, 
1933  (M-27499) .  In  that  opinion  the  Act  of  March 
4,  1933  (Public  No.  435,  72  Cong.) ,  was  construed 
and  given  application  in  determining  the  legality 
of  various  modifications  of  existing  timber  sale 
contracts  proposed  or  allowed  subsequent  to  March 
4,  1933.  Included  among  these  modifications  was 
one  of  applicant's  contract.  On  April  12,  1933,  the 
applicant  had  applied  for  a  reduction  of  the  stump- 
age  prices  in  its  contract;  and  on  July  7,  1933,  the 
Commissioner  of  Indian  Affairs  had  proposed  to  act 
favorably  upon  the  application.  The  proposed  ac- 
tion was  in  accordance  with  the  method  for  stump- 
age  price  modifications  provided  in  the  contract 
itself.  This  contract  method  does  not  require  con- 
sent of  the  Indians  to  price  reductions  effected 
thereby;  and  consent  of  the  Indians  to  the  pro- 
posed reduction  of  July  7,  1933,  had  not  been  ob- 
tained. The  Act  of  March  4,  1933,  in  so  far  as 
pertinent  here,  provides: 

"That  the  Secretary  of  the  Interior,  with  the 
consent  of  the  Indians  involved,  expressed 
through  a  regularly  called  general  council,  and 
of  the  purchasers,  is  hereby  authorized  and  di- 
rected to  modify  the  terms  of  now  existing  and 
uncompleted  contracts  of  sale  of  Indian  tribal 
timber:    *   *   *." 

This  act  was  construed  in  the  Solicitor's  opinion 
of  August  8,  1933,  to  add  to  the  existing  law: 

"  (1)  The  power  to  modify,  with  the  con- 
sent of  the  Indians  and  of  the  purchasers,  in- 
elastic terms  of  the  contracts,  where  no  pro- 
vision for  change  is  included  in  the  contracts 
or  Regulations;   and 

"  (2)  The  requirement  of  the  consent  of  the 
Indians  to  modifications  permitted  under  the 
contracts  or  incorporated  Regulations." 
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The  act  was  construed  to  authorize  any  contract 
modification  and  to  make  the  consent  of  the  In- 
dians a  condition  to  any  contract  modification. 
"Any  type  of  modification  of  a  term  of  the  contract 
can  be  made,  but  the  consent  of  the  Indians  is  a 
condition  thereto."  Consequently,  the  proposed 
modification  of  stumpage  prices  in  applicant's  con- 
tract was  declared  to  be  illegal. 

Applicant  by  his  letter  of  February  12,  1934,  to 
the  Commissioner  of  Indian  Affairs  has  petitioned 
for  further  consideration  of  its  application  of  April 
12,  1933,  on  the  ground  that  the  Act  of  March 
4,  1933,  should  not  be  construed  to  require  consent 
of  the  Indians  to  a  stumpage  price  modification 
effected  pursuant  to  express  contract  provision 
therefor. 

The  opinion  rendered  herein  requires,  there- 
fore, consideration  of  the  statutory  construction 
embodied  in  the  Solicitor's  opinion  of  August  8, 
1933,  with  the  object  of  determining  whether  the 
Act  of  March  4,  1933,  was  therein  correctly  con- 
strued and  applied  to  applicant's  contract. 

Such  consideration  leads  to  the  conclusion  that 
the  construction  and  application  of  the  act  to 
applicant's  contract,  made  in  the  Solicitor's  opin- 
ion of  August  8,  1933,  raises  a  serious  question  as 
to  the  act's  constitutionality.  If  the  act  admits  of 
another  construction  which  avoids  the  constitu- 
tional question,  then  under  the  applicable  rule  of 
statutory  interpretation  such  other  construction 
should  be  adopted.  Consideration  of  the  back- 
ground and  legislative  history  of  the  act  and  the 
language  of  the  act  itself  leads  to  the  conclusions 
that  it  does  admit  of  another  construction,  and 
that  this  other  construction  not  only  avoids  the 
constitutional  question  but  also,  without  regard 
to  the  constitutional  question,  is  the  only  proper 
construction  of  the  act  which  can  be  made  with 
reference  to  applicant's  contract.  These  conclu- 
sions require  the  adoption  of  this  other  construc- 
tion. 

I 

Applicant's  contract  was  executed  prior  to  March 
4,  1933,  and  pursuant  to  the  Act  of  June  25,  1910 
(36  Stat.  855-857).  This  1910  act  provides  as 
follows: 

"Sec.  7.  That  the  mature  living  and  dead 
and  down  timber  on  unallotted  lands  of  any 
Indian  reservation  may  be  sold  under  regula- 
tions to  be  prescribed  by  the  Secretary  of  the 
Interior,  and  the  proceeds  from  such  sales  shall 
be  used  for  the  benefit  of  the  Indians  of  the 
reservation  in  such  manner  as  he  may  direct: 
Provided,  That  this  section  shall  not  apply  to 
the  States  of  Minnesota  and  Wisconsin." 


The  provision  of  applicant's  contract  under 
which  a  reduction  of  stumpage  prices  is  sought 
reads  as  follows: 

"Upon  the  presentation  by  the  Purchaser  of 
detailed  information,  supported  by  affidavits 
by  a  certified  public  accountant  and  by  the 
Purchaser,  showing  that  the  logging  of  the  said 
Unit  is  being  conducted  at  a  loss,  investiga- 
tion will  be  made  by  forest  officers  under  the 
directions  of  the  Commissioner  of  Indian  Af- 
fairs, for  the  purpose  of  ascertaining  whether, 
under  existing  market  conditions,  the  Pur- 
chaser is  able,  with  efficient  management,  to 
earn  a  reasonable  profit  on  the  operation.  If 
such  investigation  shall  show  to  the  satisfac- 
tion of  the  Commissioner  of  Indian  Affiairs 
that  the  operation  will  not,  under  efficient 
management,  earn  a  reasonable  profit,  he  may, 
in  his  discretion,  relieve  the  Purchaser  from 
any  portion  or  all  of  the  increase  in  price  over 
the  original  contract  stumpage  price  for  such 
period  as  he  shall  consider  necessary  to  protect 
the  Purchaser  from  serious  loss  on  account  of 
adverse  market  conditions;  Provided,  that 
none  of  the  stumpage  rates  will  ever  be  re- 
duced below  the  prices  specified  in  the  con- 
tract for  the  period  ending  March  31,  1928: 
and  the  Commissioner  shall  have  authority  to 
reimpose  any  part  or  all  of  the  increase  in 
prices  at  any  time  upon  giving  notice  to  the 
Purchaser,  subject  to  review  by  the  Secretary 
of  the  Interior." 

This  contract  provision  gives  applicant  an  ad- 
ministrative recourse  against  economically  unrea- 
sonable stumpage  prices.  True,  the  provision  does 
not  give  a  right  to  a  price  reduction.  But  it  does 
allow  applicant  to  petition  the  Commissioner  of 
Indian  Affairs  for  a  price  reduction,  and  affords 
an  opportunity  for  a  price  reduction  by  that  officer. 
It  is  of  value  and,  therefore,  forms  a  substantial 
consideration  for  applicant's  contractual  promises. 
Applicant  is,  however,  deprived  of  its  value  by  the 
Act  of  March  4,  1933,  as  construed  and  applied  in 
the  Solicitor's  opinion  of  August  8,  1933.  In  that 
opinion  the  proposed  price  modification  effected 
pursuant  to  the  contract  provision  was  declared  to 
be  illegal;  and  the  applicant  was  thereby  substan- 
tially injured.  To  deny  this  is  to  ignore  realities. 

Acting  pursuant  to  the  contract  provision,  the 
applicant  applied  for  a  reduction  of  stumpage 
prices;  and  the  Commissioner  of  Indian  Affairs, 
having  found  that  the  contract  prices  were  too  high 
to  allow  applicant  a  reasonable  profit,  proposed  on 
July  7,  1933,  to  make  a  reduction.  This  proposed 
modification  of  prices  was,  however,  declared  to  be 
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illegal  by  the  Solicitor's  opinion  of  August  8, 
1933;  and  applicant  had  to  continue  paying  the 
stumpage  prices  which  had  been  found  by  the 
Commssioner  of  Indian  Affairs  to  be  too  high.  Sub- 
sequently applicant  sought  modification  by  the  sta- 
tutory method,  but  failed  to  get  the  consent  of  the 
Indians  involved.  The  automatic  price  increase 
provision  of  the  contract  (against  the  possible  un- 
fairness of  which  the  provision  for  reduction  was 
undoubtedly  inserted)  is  still  operative,  and  the 
stumpage  prices  found  by  the  Commissioner  of 
Indian  Affairs  to  be  economically  unreasonable 
will  on  April  1,  1934,  be  increased  twelve  per- 
centum. 

To  construe  the  Act  of  March  4,  1933,  so  as  to 
deprive  applicant  of  the  administrative  recourse 
which  is  one  of  applicant's  contract  rights,  is  to 
raise  a  serious  question  as  to  the  act's  constitution- 
ality. It  is  very  questionable  whether  the  statute  so 
construed  meets  the  due  process  requirements  of 
the  Fifth  Amendment  to  the  Federal  Constitution. 

It  is  a  well  established  rule  of  statutory  construc- 
tion that  a  statute  should  not  be  given  a  construc- 
tion which  raises  a  serious  question  as  to  its  con- 
stitutionality, if  it  admits  of  another  construction 
which  avoids  the  question. 

In  the  leading  case  of  United  States  v.  Delaware 
and  Hudson  Company  (213  U.S.  366,  407,  408- 
1909),  the  Supreme  Court  of  the  United  States 
announced  this  rule  of  statutory  construction  to 
be  that, 

"where  a  statute  is  susceptible  of  two  construc- 
tions, by  one  of  which  grave  and  doubtful  con- 
stitutional questions  arise  and  by  the  other  of 
which  such  questions  are  avoided,  our  duty  is 
to  adopt  the  latter." 

This  rule  was  accepted  and  applied  in  Addy  Com- 
pany v.  United  States  (264  U.S.  239,  245-1924), 
and  Federal  Trade  Commission  v.  American  To- 
bacco Company  (264  U.S.  298,  307-1924)  .  In  the 
more  recent  case  of  Missouri  Pacific  Railway  Com- 
pany v.  Boone  (270  U.S.  466,  471-1926)  the  rule 
was  recognized  as  well  settled: 

"The  action,  if  so  construed  (as  contended 
for)  would,  at  least,  raise  a  grave  and  doubt- 
ful constitutional  question.  Under  the  settled 
practice,  a  construction  which  does  so  will  not 
be  adopted,  where  some  other  is  open  to  us." 

If,  therefore,  the  Act  of  March  4,  1933,  admits 
of  a  construction  which  avoids  the  constitutional 
question  indicated  above,  then  such  construction 
must  be  adopted. 


II 

Examination  of  the  background  and  legislative 
history  of  the  Act  of  March  4,  1933,  shows  that  the 
primary  legislative  intent  was  to  authorize  modifi- 
cations of  those  Indian  timber  sale  contracts  which 
did  not  specifically  provide  for  price  modifications. 
It  does  not  reveal  any  intent  to  hedge  modifica- 
tions provided  for  by  contract  with  the  require- 
ment of  the  Indians'  consent  thereto. 

Most  of  the  Indian  timber  sale  contracts  do  not 
contain  the  provision  for  reduction  of  stumpage 
prices  which  is  contained  in  applicant's  contract. 
Most  of  the  Indian  timber  sale  contracts  do  con- 
tain provisions  for  periodic  and  automatic  increases 
of  stumpage  prices.  When  the  economic  depression 
overtook  many  purchasers  with  contracts  under 
which  the  stumpage  prices  were  high  and  were 
automatically  becoming  higher  and  under  which 
there  were  no  contract  provisions  for  price  reduc- 
tions, then,  because  of  the  depressed  lumber 
market,  logging  operations  on  many  Indian  timber 
units  ceased.  With  the  cessation  of  logging  the  in- 
come to  the  Indians  from  the  sale  of  their  timber 
ceased. 

The  situation  thus  created  was  one  in  which 
contract  modifications  would  work  to  the  mutual 
benefit  of  the  parties  concerned.  The  purchasers, 
of  course,  would  gain  by  any  reduction.  The 
Indians  would  gain  by  reductions  of  stumpage 
prices  great  enough  to  enable  the  purchasers  to  re- 
sume operations,  since  the  contracts  so  modified 
would  realize  more  income  for  the  Indians  than 
would  cancellation  of  the  existing  contracts  and 
execution  of  new  ones  in  the  depressed  buyers' 
market. 

Since  price  reductions  in  those  contracts  without 
provision  therefor  would  be  to  the  advantage  of 
the  Indians,  the  Secretary  of  the  Interior,  in  order 
to  determine  his  authority  in  the  premises,  re- 
quested from  the  Comptroller  General  his  decision 
on  the  following  points: 

"  (1)  Has  this  Department  authority  to  re- 
duce the  stumpage  prices  on  contracts  for  the 
purchase  of  Indian  timber  where  it  appears 
that  such  reduction  would  be  to  the  advantage 
of  the  Indians  entitled  to  the  proceeeds  from 
such  sales,  where  the  contract  does  not  speci- 
fically provide  that  the  Commissioner  of 
Indian  Affairs  or  the  Secretary  of  the  Interior 
may  reduce  prices? 

"  (2)  If  the  Department  is  not  authorized  to 
reduce  prices  as  appears  to  it  just  and  neces- 
sary, would  the  consent  of  the  Indians  of  any 
tribe,  as  expressed  by  the  majority  vote  of  an 
assembled  council,  operate  to  authorize  a  revi- 
sion of  contracts,  upon  the  theory  that  all  par- 
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ties  to  the  contract  or  having  any  beneficial  in- 
terest in  it  have  agreed  to  a  revision?" 

The  Comptroller  General  in  his  decision  of  Decem- 
ber 17,  1931,  answered  both  questions  in  the  nega- 
tive, stating  that  the  authority  is  question  could 
derive  only  from  express  legislation.  His  opinion 
was  limited  to  consideration  of  the  question  sub- 
mitted to  him;  it  did  not  purport  to  deal  with 
those  contracts  which  include  provisions  for  re- 
duction of  prices. 

Finally,  the  necessary  legislative  authority  was 
granted  by  Congress  in  its  Act  of  March  4,  1933. 

It  is  true  that  some  statements  of  Congressmen 
appearing  in  the  legislative  history  of  the  act  are 
general,  to  the  effect  that  the  bill  then  being  de- 
bated required  consent  of  the  Indians  involved  to 
any  modification  of  Indian  timber  sale  contracts. 
But  these  statements  were  made  with  reference  to 
the  modifications  which  the  pending  bill  author- 
ized and  directed.  Examination  of  the  Congression- 
al Record  not  only  shows  that  the  legislative  de- 
bates on  this  act  were  primarily  concerned  with 
those  contracts  which  did  not  provide  for  price  re- 
ductions and  with  the  proposed  authority  to 
modify  those  contracts,  but  also  shows  that  there 
was  no  legislative  intent  to  require  consent  of  the 
Indians  to  modifications  of  stumpage  prices  ef- 
fected pursuant  to  express  contract  provision 
therefor.  Congress  was  concerned  with  creating  au- 
thority to  modify,  not  with  conditioning  authority 
already  existing. 

It  should  also  be  noted  that  the  memorandum  of 
the  Commissioner  of  Indian  Affairs,  which  was  in- 
corporated into  the  reports  of  both  legislative  com- 
mittees on  Indian  Affairs  and  which  formed  the 
basis  of  much  of  the  legislative  debates,  was  con- 
cerned only  with  the  situation  created  by  those 
contracts  which  made  no  provision  for  price  reduc- 
tions. This  memorandum  specifically  refers  to  and 
quotes  from  the  Comptroller  General's  decision  of 
December  17,  1931,  in  explaining  the  necessity  of 
legislation  for  relief  from  the  situation  created  by 
high  contract  stumpage  prices  and  the  depressed 
lumber  market.  The  limited  scope  of  this  Comp- 
troller General's  decision  has  been  indicated  above. 

The  background  and  legislative  history  of  the 
act,  as  indicated  above,  are  not  inconsistent  with  a 
statutory  construction  which  leaves  contract  modi- 
fications effected  pursuant  to  contract  provision 
therefor  unhampered  by  the  act's  required  condi- 
tions. 

Ill 

Although  the  language  of  the  Act  of  March  4, 


1933,  is  broad  in  scope,  it  does  not  purport  to 
establish  the  conditioned  authority  and  direction 
given  therein  as  the  exclusive  means  of  modifying 
Indian  timber  sale  contracts. 

It  undoubtedly  includes  within  its  purview  con- 
tracts which  by  their  own  provisions  provide  for 
modifications  of  stumpage  prices.  It  cannot  be 
doubted,  I  believe,  that  stumpage  price  modifica- 
tions of  such  contracts  effected  by  the  statutory 
means  would  be  valid.  The  statute  does  not,  how- 
ever, make  its  authority  and  direction  exclusive. 
No  such  exclusiveness  is  expressed  in  the  language 
of  the  act;  nor  is  it  implied.  With  reference  to 
those  contracts  which  contain  provisions  for  reduc- 
tion of  stumpage  prices,  the  act  is  to  be  construed 
as  furnishing  an  additional  means  of  modification. 

Different  construction  of  the  statute  would  do 
violence  to  its  plain  purport.  It  authorizes  and  di- 
rects the  Secretary  of  the  Interior,  with  the  consent 
of  the  Indians  involved  and  the  purchasers,  to 
modify  then  existing  contracts.  The  act  is  not  self- 
operating.  It  does  not  purport,  by  its  own  opera- 
tion, to  modify  the  contracts  in  any  respect.  Yet, 
if  construed  to  require  consent  of  the  Indians  to 
any  modification  and  thereby  to  alter  the  price  re- 
duction provision  in  applicant's  contract,  then  the 
act  itself  operates  to  modify  the  contract.  In  all 
probability  no  purchaser  would  consent  to  such  a 
modification  of  his  contract.  In  my  opinion  the  act 
which  merely  authorizes  and  directs  the  Secretary 
of  the  Interior,  with  the  consent  of  the  Indians 
and  the  purchasers,  to  modify  Indian  timber  sale 
contracts,  cannot  properly  be  construed  to  modify, 
by  its  own  operation  and  without  the  consent  of 
the  purchaser,  a  contract  provision  for  price  re- 
duction. 

For  the  reasons  herein  set  forth,  it  is  my  opinion 
that  the  Commissioner  of  Indian  Affairs  may  con- 
sider the  Washington  Pulp  and  Paper  Corpora- 
tion's application  for  reduction  of  the  stumpage 
prices  in  its  Makah  tribal  timber  contract  and  may 
reduce  said  stumpage  prices  pursuant  to  the  per- 
tinent contract  provision,  notwithstanding  the  re- 
quired conditions  of  the  Act  of  March  4,  1933.  The 
Solicitor's  opinion  of  August  8,  1933  (M-27499) , 
is  so  far  as  it  is  inconsistent  herewith,  is  hereby 
overruled. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  March  30,  1934. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 
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54  I.D.  418 
M-27631 

The  Honorable, 

The  Secretary  of  the  Interior. 


April  5,  1934. 


Dear  Mr.  Secretary: 

Certain  questions  propounded  by  the  Commis- 
sioner of  Indian  Affairs  wtih  reference  to  fishing 
rights  claimed  by  Yakima  Indians  at  Celilo  Falls, 
Oregon,  have  been  referred  to  the  Solicitor  for 
opinion.   The  questions  are: 

"1.  Whether,  under  their  treaty,  the  Yakima 
Indians  have  a  right  to  construct  what  is  known 
as  a  "willow  weir"  across  the  Columbia  River 
for  the  purpose  of  holding  the  salmon  run, 
and 

2.  Whether  the  Indians  must  comply  with 
the  Oregon  State  law  requiring  them  to  se- 
cure a  license  for  the  purpose  of  selling  fish 
caught  by  them  in  the  Columbia  River  and 
to  pay  a  poundage  tax  on  such  sales." 

Near  Celilo  Falls,  on  the  Oregon  shore  of  the 
Columbia  River,  is  a  small  Yakima  Village  called 
Celilo.  For  many  generations  the  Columbia  River 
at  this  point  has  been  a  usual  and  accustomed 
fishing  place  of  the  few  Indians  who  have  made 
their  homes  at  Celilo  and  of  other  members  of  the 
tribe.  Celilo  is  not  within  the  Yakima  Reservation 
but  is  upon  a  seven-acre  tract  owned  by  the  United 
States.  In  1929,  Congress  placed  this  tract  under 
the  control  of  the  Secretary  of  the  Interior  "for  the 
use  and  benefit  of  certain  Indians  now  using  and 
occupying  the  land  as  a  fishing  camp  site."  (45 
Stat.  1158). 

The  treaty  between  the  United  States  and  the 
Yakama  (usually  designated  Yakima)  Nation  of 
Indians  was  concluded  January  9,  1855.  (12  Stat. 
951)  Article  3  of  that  treaty  provides  that  "the 
exclusive  right  of  taking  fish  in  all  the  streams, 
where  running  through  or  bordering  said  reserva- 
tion, is  further  secured  to  said  confederated  tribes 
and  bands  of  Indians,  as  also  the  right  of  taking 
fish  at  all  usual  and  accustomed  places,  in  common 
with  citizens  of  the  Territory."  The  nature  of  the 
fishing  privilege  thus  reserved  at  usual  and  ac- 
customed places  outside  the  Yakima  Reservation 
has  been  adjudicated  by  the  Supreme  Court  of  the 
United  States. 

"It  is  not  to  be  doubted  that  the  power  to 
preserve  fish  and  game  within  its  borders  is  in- 
herent in  the  sovereignty  of  the  State   (Geer  v. 


Connecticut,  161  U.S.  519;  Ward  v.  Racehorse, 
163  U.S.  504,  507),  subject  of  course  to  any 
valid  exercise  of  authority  under  the  provi- 
sions of  the  Federal  Constitution.  It  is  not  de- 
nied—save as  to  the  members  of  this  tribe— 
that  this  inherent  power  extended  over  the 
locus  in  quo  and  to  all  persons  attempting 
there  to  hunt  or  fish,  whether  they  are  owners 
of  the  lands  or  others.  The  contention  for  the 
plaintiffs  in  error  must,  and  does,  go  to  the 
extent  of  insisting  that  the  effect  of  the  reser- 
vation was  to  maintain  in  the  tribe  sover- 
eignty quoad  hoc.  As  the  plaintiffs  in  error 
put  it:  'The  land  itself  became  thereby  sub- 
ject to  a  joint  property  ownership  and  the 
dual  sovereignty  of  the  two  peoples,  white  and 
red,  to  fit  the  case  intended,  however  infre- 
quent such  situation  was  to  be.'  We  are  unable 
to  take  this  view.  It  is  said  that  the  State  would 
regulate  the  whites  and  that  the  Indian  tribe 
would  regulate  its  members,  but  if  neither 
could  exercise  authority  with  respect  to  the 
other  at  the  locus  in  quo,  either  would  be  free 
to  destroy  the  subject  of  the  power.  Such  a 
duality  of  sovereignty  instead  of  maintaining 
in  each  the  essential  power  of  preservation 
would  in  fact  deny  it  to  both. 

*  *  *  We  do  not  think  that  it  is  a  proper 
construction  of  the  reservation  in  the  convey- 
ance to  regard  it  as  an  attempt  either  to  re- 
serve sovereign  prerogative  or  so  to  divide  the 
inherent  power  of  preservation  as  to  make  its 
competent  exercise  impossible.  Rather  are  we 
of  the  opinion  that  the  clause  is  fully  satis- 
fied by  considering  it  a  reservation  of  a  privi- 
lege of  fishing  and  hunting  upon  the  granted 
lands  in  common  with  the  grantees,  and  others 
to  whom  the  privilege  might  be  extended,  but 
subject  nevertheless  to  that  necessary  power  of 
appropriate  regulation,  as  to  all  those  privi- 
leged, which  inhered  in  the  sovereignty  of  the 
State  over  the  lands  where  the  privilege  was 
exercised.  This  was  clearly  recognized  in 
United  Stales  v.  Winans,  198  U.S.  371,  384, 
where  the  court  in  sustaining  the  fishing  rights 
of  the  Indians  on  the  Columbia  River,  under 
the  provisions  of  the  treaty  between  the 
United  States  and  the  Yakima  Indians,  rati- 
fied in  1859,  said  (referring  to  the  authority 
of  the  State  of  Washington)  :  'Nor  does  It' 
(that  is,  the  right  of  "taking  fish  at  all  usual 
and  accustomed  places")  'restrain  the  State 
unreasonably,  if  at  all,  in  the  regulation  of  the 
right.  It  only  fixes  in  the  land  such  easements 
as  enable  the  right  to  be  exercised.'  "  Kennedy 
v.  Becker,  241  U.S.  556,  562,  562-564    (1916). 
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Accord:  United  States  v.  Winans,  198  U.S. 
317  (1905)  ;  People  v.  Chose,  252  Mich.  154, 
233  N.W.  205   (1931). 

It  follows  that  a  regulation  of  fishing  imposed  by 
a  State,  operative  on  all  persons  alike,  reasonably 
adapted  to  the  preservation  of  wild  life  in  the 
waters  of  the  State  for  the  common  benefit,  and 
not  in  its  intendment  or  operation  a  denial  to  the 
privileged  Indian  community  of  its  right  to  fish  is 
lawful  and  not  a  treaty  violation.  This  principle 
permits  a  State  to  restrict  the  devices  and  types  of 
tackle  which  fishermen  generally,  including  the 
privileged  Indian  community,  may  employ  in  the 
waters  within  its  jurisdiction.  Kennedy  v.  Becker, 
supra;  State  v.  Toioessnute,  89  Wash.  478,  154  Pac. 
805  (1916);  State  v.  Morris,  136  Wis.  552,  117 
N.W.  1006  (1908).  The  Columbia  River  is  under 
the  concurrent  jurisdiction  of  the  States  of  Oregon 
and  Washington  (10  Stat.  90;  11  Stat.  383),  and 
the  power  of  each  State  to  regulate  fishing  in  the 
river  is  established.  McGowan  v.  Columbia  Pack- 
ers' Assn.,  245  U.S.  352  (1917)  ;  Nielson  v.  Oregon, 
212  U.S.  315   (1908). 

The  first  question  propounded  by  the  Commis- 
sioner of  Indian  Affairs  concerns  the  use  of  a 
"willow  wier,"  a  device  long  employed  by  the 
Indians  to  obstruct  a  stream  in  such  wise  that  the 
salmon  run  is  directed  through  a  particular  chan- 
nel. The  Commercial  Fisheries  Code  of  Oregon 
makes  it  "unlawful  for  any  person  or  persons  to 
operate  or  maintain  *  *  *  any  fish  traps,  wier  *  *  * 
or  any  device  *  *  *  used  in  catching  salmon  *  *  * 
without  first  having  obtained  *  *  *  a  license  there- 
for." Ore.  Code  Ann.  (1930)  Sec.  40-503.  See  also 
Sees.  40-309  ff.  All  funds  derived  from  license 
fees  are  employed  under  the  direction  of  the  State 
Fish  Commission  in  the  preservation,  propagation 
and  protection  of  fish,  the  maintenance  of  hatch- 
eries and  related  enterprises.  Sec.  40-105.  The 
classification  of  fishing  devices  is  entrusted  to  the 
State  Fish  Commission.  Sec.  40-115.  It  does  not  ap- 
pear that  any  regulation  promulgated  by  the  State 
Fish  Commission  discriminates  against  Indian 
fishermen.  Nor  is  it  claimed  that  license  to  employ 
any  device  has  been  refused  to  Indian  fishermen 
arbitrarily. 

Therefore,  answering  question  1,  it  is  my  opin- 
ion that  the  Treaty  of  1885  does  not  reserve  to  the 
Yakima  Indians  the  privilege  of  constructing  a 
"willow  wier"  in  the  channel  of  the  Columbia 
River  at  Celilo  Falls  in  disregard  of  the  State  laws 
and  regulations  above  mentioned. 

The  second  question  concerns  the  right  of  the 
State  to  require  the  Indians  to  secure  a  license  for 
the  selling  of  fish  and  to  require  that  they  pay  a 
poundage  tax  upon  such  sales.  Such  requirements 


are  imposed  by  the  Commercial  Fisheries  Code 
and  operate  equally  upon  all  persons.  Sees.  40—501, 
40-515.  The  privilege  reserved  in  the  Treaty  of 
1855  is  expressly  defined  as  a  "right  of  taking  fish". 
It  can  not  be  construed  as  a  exemption  from  the 
general  laws  of  the  State  taxing  and  regulating  the 
sale  of  fish.  It  does  not  appear  that  a  license  has 
been  required  for  or  a  tax  imposed  upon  the  sale  of 
fish  by  the  Indians  upon  their  reservation  or  at  any 
other  place  under  the  jurisdiction  of  the  United 
States.  Answering  question  2,  it  is  my  opinion  that 
no  Indian  may  lawfully  sell  fish  at  any  place  with- 
in the  jurisdiction  of  the  State  of  Oregon  unless  he 
shall  have  obtained  a  license  for  that  purpose  and 
shall  pay  such  tax  as  the  State  may  impose  upon 
vendors.  Of  course  any  discriminatory  treatment  of 
Indian  vendors  in  the  administration  of  these  regu- 
lations would  be  unlawful. 

Nathan  R.  Marcold, 

Solicitor. 

Approved:  April  5,   1934. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Five  Tribes— Question  of  Expiration  of  Gas 
Lease  and  of  Holding  Over  by  Lessee 

M.  27654  April  19,  1934. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  upon  a  question 
arising  out  of  an  oil  and  gas  lease  owned  by  the 
Deep  Rock  Oil  Corporation  on  land  allotted  to 
Lannie  and  Lewis  Long,  deceased  full  blood  Creek 
Indians. 

The  lease  was  made  and  approved  under  author- 
ity of  section  2  of  the  act  of  May  27,  1908  (35  Stat. 
312).  The  period  of  the  lease,  as  set  forth  in  the 
granting  clause,  is  five  years  from  the  date  of  ap- 
proval—November 3,  1920— "and  as  much  longer 
thereafter  as  oil  or  gas  is  found  in  paying  quanti- 
ties." Section  2  of  the  lease  provides  for  the  pay- 
ment to  the  lessor  as  royalty  on  oil  of  12V2  per 
cent  of  the  gross  proceeds  from  sales.  With  respect 
to  gas  wells,  section  2  of  the  lease  further  provides: 

"And  the  lessee  shall  pay  as  royalty  on  each 
gas  producing  well  three  hundred  dollars  per 
annum  in  advance,  to  be  calculated  from  the 
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date  of  commencement  of  utilization:  Pro- 
vided, however,  in  the  case  of  gas  wells  of  small 
volume,  when  the  rock  pressure  is  one  hundred 
pounds  or  less,  the  parties  hereto  may,  subject 
to  the  approval  of  the  Secretary  of  the  Interior, 
agree  upon  a  royalty,  which  will  become  effec- 
tive as  a  part  of  this  lease:  Provided,  further, 
That  in  case  of  gas  wells  of  small  volume,  or 
where  the  wells  produce  both  oil  and  gas  or 
oil  and  gas  and  salt  water  to  such  extent  that 
the  gas  is  unfit  for  ordinary  domestic  purposes, 
or  where  the  gas  from  any  well  is  desired  for 
temporary  use  in  connection  with  drilling  and 
pumping  operations  on  adjacent  or  nearby 
tracts,  the  lessee  shall  have  the  option  of  pay- 
ing royalties  upon  such  gas  wells  of  the  same 
percentage  of  the  gross  proceeds  from  the  sale 
of  gas  from  such  wells  as  is  paid  under  this 
lease  for  royalty  on  oil.  The  lessor  shall  have 
the  free  use  of  gas  for  domestic  purposes  in  his 
residence  on  the  leased  premises,  provided 
there  shall  be  surplus  gas  produced  on  said 
premises  over  and  above  enough  to  fully  oper- 
ate the  same.  Failure  on  the  part  of  the  lessee 
to  use  a  gas  producing  well,  which  cannot 
profitably  be  utilized  at  the  rate  herein  pre- 
scribed, shall  not  work  a  forfeiture  of  this 
lease  so  far  as  the  same  relates  to  mining  oil, 
but  if  the  lessee  desires  to  retain  gas  producing 
privileges,  the  lessee  shall  pay  a  rental  of  one 
hundred  dollars  per  annum,  in  advance,  cal- 
culated from  the  date  of  discovery  of  gas,  on 
each  gas  producing  well,  gas  from  which  is  not 
marketed  or  not  utilized  otherwise  than  for 
operations  under  this  lease.  Payments  of  an- 
nual gas  royalties  shall  be  made  within  twenty- 
five  days  from  the  date  such  royalties  become 
due,  other  royalty  payments  to  be  made 
monthly  on  or  before  the  25th  day  of  the 
month  succeeding  that  for  which  such  pay- 
ments is  to  be  made,  supported  by  sworn 
statements."    (Italics  supplied.) 

The  five-year  period  of  the  lease  expired  on  No- 
vember 3,  1925.  No  oil  had  been  found.  A  gas  well 
had  been  completed  April  30,  1925,  with  an  ini- 
tial capacity  of  3,000,000  cubic  feet  daily.  Small 
quantities  of  gas  were  sold  from  the  well  during 
the  year  1926  and  for  that  year  the  lessee  paid  the 
fixed  royalty  of  $300.  No  further  sales  of  gas  were 
made  and  the  well  appears  to  have  been  shut  in 
since  that  time.  For  the  year  1926-27  and  succeed- 
ing years,  the  lessee  has  paid  annually  $100  under 
that  part  of  section  2  above,  giving  the  lessee  the 
privilege  of  making  such  payment  for  the  retention 
of  gas  producing  privileges  in  a  gas  producing  well, 
the  gas  from  which  is  not  marketed  or  not  utilized 


otherwise  than  for  operations  under  the  lease.  The 
Superintendent  for  the  Five  Civilized  Tribes  has 
refused  to  accept  these  payments  in  satisfaction  of 
the  lessee's  obligation  under  the  lease.  He  expresses 
the  view  that  where  there  is  but  a  single  gas  well 
on  the  premises,  the  payment  of  $100  for  retention 
of  gas  producing  privileges  will  not  extend  the 
lease  beyond  the  fixed  or  primary  period  of  five 
years.  He  contends  that  such  a  well  will  continue 
the  lease  after  expiration  of  the  fixed  or  primary 
period  only  where  the  lessee  makes  payment  of  the 
fixed  royalty  provided  for  in  the  lease  for  a  utilized 
gas  well.  The  lessee  having  failed,  after  notice,  to 
make  payment  in  accordance  with  this  contention, 
the  Superintendent  recommends  that  the  lease  be 
canceled. 

The  question  presented  is  whether  the  gas  well 
drilled  and  completed  by  the  lessee  in  April,  1925, 
and  the  payments  made  by  the  lessee  thereon,  op- 
erated to  extend  the  lease  beyond  the  fixed  period 
of  five  years. 

The  lease  contains  no  provision  under  which  it 
may  be  extended  beyond  the  fixed  or  primary 
period  by  a  mere  money  payment  and  no  such 
payment  alone  can  operate  to  extend  that  period. 
See  United  States  v.  Brown,  15  Fed.  (2d)  565.  The 
$100  payment  tendered  by  the  lessee  represents, 
under  the  terms  of  the  lease,  the  consideration  for 
retention  of  gas  producing  privileges  in  an  un- 
profitable well,  the  gas  from  which  is  not  marketed 
nor  utilized  other  than  for  operations  under  the 
lease.  The  provision  made  for  such  payment,  like 
many  others  contained  in  the  lease  contract,  is  op- 
erative only  while  the  lease  is  alive  without  having 
any  bearing  whatsoever  upon  the  duration  of  the 
lease.  The  duration  of  the  lease  is  governed  solely 
by  the  granting  clause  and  that  clause  fixes  the 
period  of  the  lease  at  five  years  from  the  date  of 
approval  by  the  Secretary  of  the  Interior  "and  as 
much  longer  thereafter  as  oil  or  gas  is  found  in 
paying  quantities."  The  five-year  period  expired 
in  1925,  and,  if  the  lease  has  been  continued  in 
force  since  that  time,  it  is  by  reason  of  the  provi- 
sion "as  much  longer  thereafter  as  oil  or  gas  is 
found  in  paying  quantities."  That  provision  is  a 
familiar  one  in  oil  and  gas  leases  and  is  usually 
construed  to  mean  not  only  that  oil  or  gas  must 
be  discovered  but  that  one  or  the  other  must  be 
actually  produced  in  paying  quantities,  otherwise, 
the  lease  expires  by  its  own  limitations.  Murdock- 
West  Co.  v.  Logan,  69  Ohio  St.  514,  69  N.  E.  984; 
Detlor  et  al.  v.  Holland,  57  Ohio  St.  492,  N.  E. 
690;  Gas  Co.  v.  Tiffin,  59  Ohio  St.  420,  54  N.  E.  77; 
Cassel  v.  Crothers,  193  Pa.  359,  44  Atl.  446;  Anthis 
v.  Sullivan  Oil  ir  Gas  Co.  (Okla.)  203  Pac.  187; 
Collins  v.  Mt.  Pleasant  Oil  ir  Gas  Co.  (Kans.)  118 
Pac.  54;  United  States  v.  Brown,  supra;  Union  Gas 
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&  Oil  Co.  v.  Adkins,  278  Fed.  854,  856.  Where, 
however,  gas  alone  is  discovered  under  a  lease  pro- 
viding, not  for  the  payment  of  a  percentage  of  the 
gross  proceeds  from  sales  of  oil  or  gas,  but  a  fixed 
sum  as  a  periodic  rental  for  each  gas  well,  there  is 
after"  clause  is  complied  with  by  the  completion  of 
a  well  capable  of  producing  gas,  even  though  the 
product  is  not  marketed  or  utilized.  See  Roach  v. 
Junction  Oil  &  Gas  Co.,  72  Okl.  213,  179  Pac.  934; 
Summerville  v.  Apollo  Gas  Co.,  207  Pa.  334,  56  Atl. 
876;  Smith  v.  McGill,  12  Fed.  2d  32.  The  lease  in- 
volved in  the  case  last  cited  was  identical  with  that 
under  consideration.  Shortly  prior  to  the  expira- 
tion of  the  fixed  period  of  the  lease,  the  lessee  com- 
pleted a  well  with  a  daily  production  of  750,000 
cubic  feet.  After  marketing  the  gas  for  a  few 
months,  the  gas  ceased  to  flow  through  the  pipe 
line  because  of  lack  of  pressure.  The  lessee  then 
drilled  the  well  deeper  and  struck  oil  in  paying 
quantities.  During  the  period  the  lease  was  not 
producing,— a  period  of  about  three  months— the 
lessee  tendered  payment  of  the  fixed  royalty  of 
$300,  but  the  lessor  declined  to  accept  the  same  and 
brought  the  suit  to  cancel  the  lease  on  the  ground 
that  the  lease  expired  upon  the  cessation  of  pro- 
duction by  its  own  terms.  The  court  ruled  that  the 
finding  of  gas  in  paying  quantities  within  the  fixed 
period  of  the  lease  vested  the  lessee  with  a  limited 
estate  in  the  leased  premises  for  further  operations 
in  accordance  with  the  terms  of  the  lease,  and  that 
such  estate  was  not  lost  by  a  temporary  suspension 
in  marketing  gas  while  the  lessee  was  engaged  in 
drilling  the  well  deeper  in  an  effort  to  find  pro- 
duction in  the  lower  sands.  While  such  a  tem- 
porary suspension  of  production  was  held  not  to 
effect  a  termination  of  the  lease,  the  court  recog- 
nized that  the  limited  estate  vested  in  the  lessee 
by  finding  gas  in  paying  quantities  "might  be  lost 
by  abandonment  manifested  by  neglecting  to  pro- 
duce oil  or  gas  or  to  pursue  the  work  of  produc- 
tion or  further  development."  See  also  Eastern  Oil 
Company  v.  Coulehan,  65  W.  Va.  531,  64  S.  E.  836; 
Roach  v.  Junction  Oil  &  Gas  Co.,  supra;  United 
States  v.  Brown,  sripra.  In  the  latter  case,  it  was 
held  that  the  failure  of  a  lessee  under  a  lease  like 
that  under  consideration  to  undertake  develop- 
ment after  disconnecting  a  gas  well  for  a  period  of 
ten  months  was  unreasonable  and  sufficient  in  it- 
self to  defeat  a  lease  conditioned  on  oil  or  gas  be- 
ing found  in  paying  quantities. 

Save  for  the  year  1926  when  some  gas  was  sold 
from  the  well  drilled  by  the  Deep  Rock  Oil  Cor- 
poration, that  company  has  made  no  offer  of  pay- 
ment of  the  prescribed  royalty  for  a  well  produc- 
ing gas  in  paying  quantities.  The  payments  of  $100 
were  tendered  under  a  provision  in  the  lease  re- 


lating to  unprofitable  wells  and  constitutes  in  effect 
an  admission  by  the  lessee  that  the  well  was  not 
producing  gas  in  paying  quantities.  For  a  period 
of  nearly  eight  years,  there  has  been  no  production 
whatever  from  the  lease.  No  effort  has  been  made 
by  the  lessee  to  market  the  gas  nor  has  it  spent  a 
single  dollar  in  further  development  work.  The 
rule  of  temporary  suspension  announced  in  Smith 
v.  McGill,  supra,  obviously  has  no  application  to 
such  a  case,  and  as  it  is  an  undisputed  fact  that 
production  ceased  at  some  time  during  the  year 
1926-27,  it  is  my  opinion,  upon  authority  of  the 
cases  hereinbefore  cited,  that  the  lease  then  ter- 
minated by  its  own  limitations. 

The  holding  over  the  lessee  after  termination  of 
the  lease  can  be  regarded  at  the  most  as  creating  a 
tenancy  at  will  (See  Cassell  v.  Crothers,  supra; 
Continental  Oil  and  Refining  Company,  decided 
February  3,  1934,  by  the  Circuit  Court  of  Appeals, 
Tenth  Circuit,  but  not  yet  reported)  .  The  holding 
over  by  the  lessee  having  operated  to  deprive  the 
lessors  of  the  valuable  privilege  of  leasing  the  lands 
to  others,  they  are  equitably  entitled  to  retain  the 
payments  made  by  the  lessee  as  a  consideration  for 
its  continued  occupation  of  the  premises.  Tenan- 
cies at  will,  under  the  laws  of  the  State  of  Okla- 
homa (Sec.  7344  Compiled  Okla.  Stats.  1921)  may 
be  terminated  upon  thirty  days'  notice  in  writing. 
A  proper  regard  for  the  interests  of  the  Indian 
lessors  suggests  that  such  notice  be  given  without 
further  delay. 

Charles  Fahy, 

Acting  Solicitor. 

Approved:  April  19,   1934. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Papago—  Mineral  Rights 

M-27656    (Supp.)  May  7,  1934. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

The  following  question,  propounded  by  the 
Commissioner  of  Indian  Affairs,  has  been  referred 
to  me  for  opinion: 

"What  effect,  if  any,  has  the  mineral  or  non- 
mineral  character  of  land  within  the  Papago 
Indian  Reservation  upon  the  Indian  right  of 
surface  occupancy?" 
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Decision  upon  this  question  is  essentially  sup- 
plemental to  a  Solicitor's  opinion,  dated  March  7, 
1934  (M-27656) ,  in  which  surface  and  mineral 
rights  within  the  Papago  Reservation  were  con- 
sidered. In  the  last  paragraph  of  that  opinion  ap- 
pears the  conclusion  "that  in  1853  the  United 
States  acquired  title  to  the  land  in  question  sub- 
ject to  an  Indian  right  to  occupancy  of  an  area  not 
exactly  determined".  Earlier  in  the  opinion  it  was 
pointed  out  that  under  Spanish  and  Mexican  law 
mineral  deposits  constituted  a  tenement  distinct 
from  the  surface  which  covered  them.  It  was  not  in- 
tended to  suggest  in  any  way  that  the  Indian  right 
of  surface  occupancy  is  limited  to  "nonmineral" 
lands.  Indeed,  no  formal  classification  of  the  land 
seems  ever  to  have  been  made. 

When  the  United  States  acquired  the  Papago 
country  as  a  part  of  the  Gadsden  Purchase,  the  area 
now  included  within  the  Papago  Reservation  was 
in  the  possession  of  the  Papago  Indians.  The  fact 
of  immemorial  Indian  occupancy  of  this  entire  area 
is  not  disputed.  The  courts  have  consistently  recog- 
nized such  possession  as  vesting  a  legally  protected 
possessory  interest  in  the  Indians.  "The  Indians' 
right  of  occupancy  has  always  been  held  to  be 
sacred;  something  not  to  be  taken  from  him  except 
by  his  consent."  See  Minnesota  v.  Hitchcock,  185 
U.  S.  373  (1902).  No  reason  appears  for  denying 
such  recognition  with  respect  to  Indian  country 
acquired  from  Spain  or  Mexico.  Cf.  Chouteau  v. 
Molony,  16  How.  203  (U.  S.  1853).  Nor  does  any 
basis  appear  for  limitation  of  Indian  right  of  sur- 
face occupancy  to  nonmineral  lands  when  the  fac- 
tual immemorial  possession  upon  which  their  right 
is  based  has  continuously  embraced  the  entire  con- 
troverted area,  quite  irrespective  of  the  mineral  or 
nonmineral  character  of  any  tract. 

The  Indian  right  of  surface  occupancy  was  con- 
firmed by  Executive  Order  of  February  1,  1917. 
That  order  reserved  "all  surveyed  and  all  unsur- 
veyed  lands"  within  the  controverted  area  for  the 
benefit  of  the  Indians,  excepting  only  the  "mine- 
rals therein  contained".  A  similar  general  reserva- 
tion with  the  same  limited  exception  of  minerals 
appears  in  the  Act  of  February  21,  1931  (46  Stat. 
1202) ,  which  extended  the  reservation  to  its  pres- 
ent area.  It  must  be  clear,  therefore,  that  the 
Indian  right  of  occupancy  within  the  exterior 
boundaries  of  the  Papago  Reservation  is  quite 
independent  of  the  mineral  or  nonmineral  char- 
acter of  any  land. 

It  has  been  contended  that  a  regulation  of  this 
Department,  approved  April  19,  1916  (45  L.  D. 
537) ,  recognizes  a  restriction  of  Indian  surface 
rights  to  those  lands  which  are  nonmineral  in 
character.  In  fact,  that  regulation  does  no  more 
than  to  declare  that  certain  general  mining  regu- 


lations, with  minor  modifications,  shall  be  appli- 
cable to  mining  operations  within  the  reservation 
as  permitted  by  Executive  Order  of  January  14, 
1916— an  order  superseded  by  the  presently  effec- 
tive Executive  Order  of  February  1,  1917.  The 
regulation  is  in  form  a  recommendation  by  the 
Commissioner  of  Indian  Affairs,  approved  by  the 
First  Assistant  Secretary  of  the  Interior.  In  his  rec- 
ommendation the  Commissioner  remarked  that 
"ample  protection  will  be  given  the  Indians  in  the 
occupation  and  use  of  their  nonmineral  lands". 

No  such  dictum  in  an  administrative  recommen- 
dation may  be  used  as  a  basis  for  any  inference 
that  this  Department  has  ruled  or  should  now  rule 
that  Indian  surface  rights  are  restricted  to  non- 
mineral  lands.  The  Indian  right  of  surface  oc- 
cupancy extends  over  the  entire  reservation,  and 
the  Executive  Order  and  statute  which  created  the 
present  reservation  so  declared.  Any  situation  in 
which  there  exists  the  possibility  of  a  progressive 
abridgment  of  those  surface  rights,  without  the 
consent  of  the  Indians  and  without  compensation 
to  them,  is  anomalous  and  "paradoxical".  See 
statement  of  Senator  Wheeler  in  Vol.  17,  Hearings 
Before  Subcommittee  of  Committee  on  Indian 
Affairs  of  the  United  States  Senate  (1929-1932) 
at  8413,  8414. 

Nathan  R.  Margold 


Solicitor. 


Approved  May  7,  1934. 

Oscar  L.  Chapman,  Assistant  Solicitor 


May  15,  1934. 


Indian  Corporations— Federal  Charters 

It  has  long  been  recognized  that  the  Federal 
Government  has  constitutional  authority  to  create 
corporations  for  the  administration  of  proper  Fed- 
eral Functions.  Thus  the  United  States  has  issued 
charters  of  incorporation  to  national  banks  (Mc- 
Culloch  v.  Maryland,  4  Wheat.  316  1819)  ;  inter- 
state bridge  companies  (Lux ton  v.  North  River 
Bridge  Company,  153  U.S.  528)  ;  interstate  rail- 
roads (Pacific  Railroad  Removal  Cases,  115  U.X. 
2)  ;  and  patriotic  societies  (e.g.  American  Legion; 
see  U.S.  Code  Title  36,  Chapter  3) . 

The  constitutional  authority  of  the  United  States 
to  incorporate  an  Indian  tribe,  for  the  more  con- 
venient administration  of  Indian  affairs,  is  beyond 
question.  See  Lane  v.  Pueblo  of  Santa  Rosa,  249 
U.S.  110,  upholding  corporate  character  of  pueblo, 
under  10  Stat.  575,  and  Laws  of  New  Mexico  1851— 
1852,  pp.   176,  418;  and  see   14  C.  J.  97:   "Quasi- 
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municipal  corporations  have  been  created  by  Con- 
gress within  State  limits  upon  Indian  reservations, 
and  the  power  of  Congress  so  to  do  is  understand  to 
stand  unquestioned,    (Citing  authorities) ." 

In  the  exercise  of  the  congressional  power  to 
charter  Federal  corporations,  there  is  no  constitu- 
tional restriction  upon  the  method  of  incorpora- 
tion that  Congress  may  select. 

A  corporation  may  be  created  either  by  a  special 
act,  whereby  a  legislative  body  charters  a  corpora- 
tion directly,  or  by  a  general  act  authorizing  some 
administrative  officer  to  issue  a  charter  of  incorpo- 
ration to  a  body  of  "incorporators"  under  pre- 
scribed conditions.  Both  methods  of  incorporation 
are  equally  valid  and  constitutional.  Falconer  v. 
Campbell,  8  Fed.  Cas.  No.  4620  (1840)  ;  Cranby 
Min.  Co.  v.  Richards,  95  Mo.  106;  Ames  v.  Port 
Huron  Co.,  6  Mich.  266;  1  Blackstone  comtn.  474. 
The  choice  between  these  two  methods  of  incorpo- 
ration is  a  question  of  legislative  policy. 

The  Wheeler-Howard  Bill  is,  in  effect,  a  gen- 
eral incorporation  law  for  a  defined  class  of  Fed- 
eral corporations,  to  wit,  incorporated  Indian 
tribes  or  communities.  The  proposed  bill  (April 
Committee  Print)  specifies  the  procedure  to  be  fol- 
lowed in  the  issuance  of  a  charter  (Title  I,  Sec- 
tion 2  and  Section  15)  ;  enumerates  the  corporate 
powers  which  may  be  conveyed  by  charter  (Title 
I,  Section  4  and  Section  15) ;  specifies  those  corpo- 
rate powers  which  every  charter  is  to  contain 
(Title  I,  Section  3)  ;  and  otherwise  defines  the 
status  and  powers  of  a  chartered  Indian  corpora- 
tion, in  many  detailed  provisions  of  the  bill.  The 
Wheeler-Howard  Bill  is,  therefore,  similar  to  the 
general  incorporation  bills  enacted  by  Congress 
for  certain  classes  of  corporation  in  the  District  of 
Columbia  (26  Stat.  L.  625)  and  for  national  banks 
generally   (U.S.  Code,  Title  12,  chap.  2). 

In  earlier  times,  all  corporations  were  created 
by  special  legislation.  This  practice  is  still  com- 
monly followed  by  Congress.  The  Federal  corpora- 
tions thus  chartered  have  been  few  in  number 
and  varied  in  character.  In  the  various  States,  the 
difficulties  and  delays  incident  to  the  process  of  in- 
corporation by  special  act  led  to  the  passage  of  gen- 
eral laws  for  the  chartering  of  various  types  of  cor- 
poration (e.g.  stock  corporations,  charitable  corpo- 
rations, religious  corporations,  and  other  member- 
ship corporations) .  In  many  cases  the  States  have 
gone  so  far  as  to  prohibit,  by  constitutional  pro- 
vision, all  special  incorporation  acts. 

It  is  noteworthy  that  Congress  likewise  pro- 
hibited territorial  Legislatures  from  granting  spe- 
cial legislative  charters  (Rev.  Stat.  Sec.  1889; 
Comp.  Stat.   (1913)   Section  3478) . 

It  is  also  worthy  of  note  that  when  a  general 
law  for  the  Federal  incorporation  of  interstate  car- 


riers was  recommended  by  President  Taft  (in  a 
special  message  to  Congress,  dated  January  10, 
1910),  the  opponents  of  that  measure,  while  ob- 
jecting to  many  of  its  features,  raised  no  objection 
to  the  general  character  of  the  law.  Thus  Mr.  Gar- 
ret of  Tennessee  declared  on  the  Floor  of  the 
House   (February  7,  1910)  : 

"In  passing,  let  me  say,  Mr.  Chairman,  that 
if  we  are  to  have  any  such  incorporation,  I 
quite  agree  that  it  should  be  under  a  general 
law,  and  only  under  a  general  law.  There 
should  be  no  special  acts  of  Congress  grant- 
ing charters  to  particular  associations  for  spe- 
cial purposes.  *  *  *  I  have  frequently  pro- 
tested against  the  passage  of  special  bills  grant- 
ing charters  of  incorporation  to  District  as- 
sociations, simply  on  the  ground  that  we  ought 
not  to  pass  such  special  acts.  I  am  glad  to  see 
that  we  have  fewer  of  these  than  formerly.  If 
we  are  to  have  this  general  policy,  by  all  means 
let  it  be  under  a  general  law,  but  let  us  con- 
sider well  before  we  have  it  at  all." 

The  policy  of  incorporation  by  special  act  was 
followed  in  various  bills  introduced  in  the  last  few 
years  for  the  incorporation  of  particular  Indian 
tribes  (e.g.  S-3588,  72d  Cong.;  S.  4165,  71st  Cong.; 
H.R.  17052,  71st  Cong.;  S.  5753,  70th  Cong.). 
These  bills  all  failed  of  passage,  apparently  because 
Congress  could  not  devote  sufficient  time  to  work- 
ing out  the  administrative  details  of  the  "legisla- 
tive charters".  The  present  Wheeler-Howard  Bill 
puts  the  responsibility  for  working  out  these  de- 
tails upon  the  Secretary  of  the  Interior  and  the 
Indians    seeking    the    charter. 

Acting  Solicitor. 


Migratory  Bird  Treaty  Act 


M-27690 


June  15,  1934. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
the  Migratory  Bird  Treaty  Act  of  July  3,  1918  (40 
Stat.  755) ,  in  applicable  to  the  Indians  of  the 
Swinomish  Indian  Reservation  in  the  State  of 
Washington. 

On  December  8,  1916,  a  treaty  between  the 
United  States  and  Great  Britain  was  proclaimed  by 
the  President  (39  Stat.  1702) .  It  recited  that  many 
species   of   birds   in    their   annual    migrations    tra- 
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versed  certain  parts  of  the  United  States  and  of 
Canada  and  that  they  were  of  great  value  as  a 
source  of  food  and  in  destroying  insects  injurious 
to  vegetation,  but  were  in  danger  of  extermination 
through  lack  of  adequate  protection.  The  treaty 
therefore  provided  for  specific  close  seasons  and 
protection  in  other  forms,  and  agreed  that  the  two 
powers  would  take  or  propose  to  their  lawmaking 
bodies  the  necessary  measures  for  carrying  out  the 
treaty.  The  act  of  July  3,  1918,  supra,  entitled 
"An  Act  to  give  effect  to  the  convention",  pro- 
hibits the  killing,  capturing,  or  selling  of  any  of 
the  migratory  birds  included  in  the  terms  of  the 
treaty  except  as  permitted  by  regulations  com- 
patible with  its  terms  to  be  made  by  the  Secretary 
of  Agriculture. 

The  treaty  and  statute  contain  no  provision  ex- 
cluding the  Indians  or  Indian  reservations  from 
their  operation.  The  treaty  expressly  mentions  the 
Indians  and  makes  concessions  to  them  not  ex- 
tended to  any  other  race.  Article  II,  paragraph  1, 
dealing  with  close  seasons,  declares  that  the  "In- 
dians may  take  at  any  time  scoters  for  food  but 
not  for  sale".  Paragraph  3  of  the  same  article  fur- 
ther declares: 

"The  close  season  on  other  migratory  non- 
game  birds  shall  continue  throughout  the  year, 
except  that  Eskimos  and  Indians  may  take  at 
any  season,  auks,  auklets,  guillemots,  murres 
and  puffins,  and  their  eggs,  for  food  and  their 
skins  for  clothing,  but  the  birds  and  eggs  so 
taken  shall  not  be  sold  or  offered  for  sale". 

These  specific  references  to  the  Indians  and  the 
special  concessions  made  them  plainly  show  that 
it  was  the  intention  of  the  high  contracting  powers 
that  the  convention  and  the  statute  enacted  for 
its  enforcement  should  bind  the  Indians  as  well  as 
others,  irrespective  of  where  the  migratory  birds 
might  be  found.  That  intention  must  be  given 
effect,  unless  the  Indians  have  been  withdrawn 
from  the  operation  of  the  treaty  and  statute  by 
some  other  controlling   law. 

It  is  urged  that  such  other  controlling  law  is 
found  in  the  treaty  under  which  the  Swinomish 
Indian  Reservation  was  created.  That  treaty, 
known  as  the  Treaty  of  Point  Elliott,  was  con- 
cluded on  January  22,  1855,  between  the  United 
States  and  the  Dwamish,  Suquamish,  and  other 
allied  and  subordinate  tribes  of  Indians  in  Wash- 
ington Territory.  Article  V  of  the  treaty,  relating 
to  the  fishing  and  hunting  rights  of  the  Indians, 
provides: 

"The  right  of  taking  fish  at  usual  and  ac- 
customed grounds  and  stations  is  further  se- 


cured to  said  Indians  in  common  with  all  citi- 
zens of  the  Territory,  and  of  erecting  tempo- 
rary houses  for  the  purpose  of  curing,  together 
with  the  privilege  of  hunting  and  gathering 
roots  and  berries  on  open  and  unclaimed 
lands:  Provided,  however,  that  they  shall  not 
take  shell  fish  from  any  beds  staked  or  culti- 
vated by  citizens." 

It  is  to  be  observed  that  the  privilege  of  hunting 
given  the  Indians  by  the  foregoing  article  does  not 
extend  to  the  reservation  lands,  but  is  confined  to 
"open  and  unclaimed  lands",  that  is,  the  undis- 
posed of  and  unappropriated  public  lands  of  the 
United  States.  The  right  to  hunt  on  the  reserva- 
tion lands  was  not  specifically  reserved  to  the  In- 
dians by  the  treaty.  There  was  no  necessity  for 
making  such  a  specific  reservation  with  respect  to 
the  reservation  lands.  At  the  time  the  treaty  was 
entered  into  in  1855,  there  was  no  impediment  on 
the  hunting  rights  of  the  Indians  on  the  lands  oc- 
cupied by  them.  "The  treaty  was  not  a  grant  of 
of  rights  to  the  Indians,  but  a  grant  of  right  from 
them— a  reservation  of  those  not  granted."  United 
States  v.  Winans  (198  U.S.  371).  The  right  of  the 
Indians  to  hunt  on  the  reservation  lands  thus  con- 
tinued not  in  virtue  of  any  specific  provision  in 
the  treaty  but  as  a  right  already  existing  in  them 
and  not  granted  away  by  the  treaty. 

The  Migratory  Bird  Treaty  Law,  in  so  far  as  it 
restrains  the  Indians  from  taking  and  killing  the 
class  of  game  to  which  it  applies,  does  not  therefore 
conflict  with  the  Indian  treaty,  and  its  validity,  as 
applied  to  the  Indians,  depends  upon  the  power 
of  Congress  to  prescribe  game  laws  restricting  the 
Indians  in  their  rights  of  hunting  on  the  reser- 
vation lands.  That  Congress  has  such  power  ap- 
pears to  be  beyond  question.  From  the  earliest 
traditions,  the  right  of  every  individual  to  reduce 
wild  game  to  possession  has  been  subject  to  regu- 
lation and  control  by  the  lawmaking  power.  Geer 
v.  Connecticut  (161  U.S.  519).  Primarily  the  State, 
both  as  trustee  for  the  rights  of  all  its  people  and 
in  the  exercise  of  its  police  power,  has  control  over 
the  right  to  reduce  wild  game  to  possession  {United 
States  v.  Samples,  258  Fed.  479,  481)  .  But  this 
rule  is  without  application  to  Indian  reservations 
to  which,  according  to  repeated  decisions  of  our 
Federal  courts,  the  State's  game  and  fish  laws  do 
not  extend.  In  re  Blackbird  (109  Fed.  139)  ;  in  re 
Lincoln  (129  Fed.  247)  ;  United  States  v.  Hamilton 
(233  Fed.  685) .  See  also  Peters  v.  Malin  (111  Fed. 
244),  and  State  v.  Campbell  (53  Minn.  354;  55 
N.  W.  553) .  Congress  has  paramount  authority 
over  such  reservations  and  the  Indians  occupying 
them  (Lone  Wolf  v.  Hitchcock,  187  U.S.  553, 
565) ,  and  may,  if  it  sees  fit  so  to  do,  provide  game 
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laws  to  restrict  the  Indians  in  their  natural  and 
immortal  rights  of  fishing  and  hunting.  In  re 
Blackbird  supra.  And  even  though  such  laws  should 
conflict  with  the  provisions  of  prior  treaties  with 
the  Indians,  there  is  respectable  authority  for  up- 
holding their  validity.  Thus  in  The  Cherokee 
Tobacco  Case  (11  Wall.  616),  it  was  held  that  a 
law  of  Congress  imposing  a  tax  on  tobacco,  if  in 
conflict  with  a  prior  treaty  with  the  Cherokees, 
was  paramount  to  the  treaty.  And  in  Ward  v.  Race 
Horse  (163  U.S.  504),  the  court  ruled  that  the 
provision  in  treaty  of  February  24,  1869,  with  the 
Bannock  Indians,  whose  reservation  was  within 
the  limits  of  what  is  now  the  State  of  Wyoming, 
that  "they  shall  have  the  right  to  hunt  upon  the 
unoccupied  lands  of  the  United  States  so  long  as 
game  may  be  found  thereon",  was  superseded  by 
the  provisions  of  the  Enabling  Act  admitting  Wy- 
oming into  the  Union,  and  that  the  treaty  provi- 
sion did  not  give  the  Indians  the  right  to  exercise 
the  hunting  privilege  within  the  limits  of  the  State 
in   violation   of  its   laws. 

As  hereinbefore  pointed  out,  the  treaty  of  De- 
cember 8,  1916,  is  drawn  in  terms  disclosing  a  clear 
intent  on  the  part  of  the  high  contracting  powers 
that  the  Indians  as  well  as  all  other  persons  should 
be  bound  by  the  terms  of  the  convention,  and  in 
the  absence  of  any  other  legislation  purporting  to 
exempt  them,  it  is  my  opinion  that  the  Indians  of 
the  Swinomish  Reservation  are  included  within  the 
prohibition  of  the  treaty  and  the  statute  enacted 
for   its   enforcement. 

Charles  Fahy, 

Approved:   June    15,    1934. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Removal  of  Remains  of  Indians 

M-27750  July  14,  1934. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  In- 
dian Affairs,  my  opinion  has  been  requested  upon 
a  question  arising  out  of  the  following  circum- 
stances: 

Under  the  provisions  of  the  act  of  February  28, 
1919  (40  Stat.  1206)  as  amended  by  the  act  of  May 
4,  1932  (47  Stat.  146) ,  two  tracts  of  land  within 
the  Capitan  Grande  Indian  Reservation  in  Califor- 
nia have  been  sold  to  the  city  of  San  Diego  for 
the  construction  of  a  dam  and  reservoir  in  aid  of 


conservation  and  storage  of  water.  On  one  of  the 
tracts  is  located  an  Indian  cemetery  containing  the 
remains  of  about  sixty  Indians.  Notwithstanding 
the  fact  that  the  cemetery  area  will  be  inundated, 
the  Indians  occupying  the  reservation  appear  to 
object  to  removal  of  the  bodies  and  desire  that  the 
graves  remain  undisturbed.  Section  4  of  the  act 
of  February  28,  1919,  supra,  reserves  to  the  In- 
dians of  the  Capitan  Grande  Reservation  the  right 
to 

"reside  on,  occupy,  and  cultivate  the  lands  of 
their  present  reservation  up  until  within  ninety 
days  of  the  time  when  water  for  storage  pur- 
poses will  be  turned  into  the  reservoir  to  be 
constructed  hereunder." 

The  city  of  San  Diego  advises  that  the  contract  for 
construction  of  the  reservoir  dam  requires  its  com- 
pletion by  October  31,  1934,  and  that  water  will 
be  impounded  in  the  reservoir  immediately  there- 
after. The  occupancy  rights  of  the  Indians  will  thus 
terminate  about  August  3  next,  and  the  city  de- 
mands that  the  bodies  be  removed  and  interred 
elsewhere  before  that  date. 

The  question  thus  presented  is  whether  the  Sec- 
retary of  the  Interior  has  authority  to  order  the 
removal  of  the  bodies  without  the  assent  of  the 
interested  Indians. 

It  may  be  argued  with  some  force  that  the  ac- 
quisition of  title  by  the  city  of  San  Diego  divests 
the  Federal  Government  of  jurisdiction  and  that 
the  city,  as  the  owner  of  the  soil,  has  succeeded  to 
the  position  formerly  occupied  by  the  Federal  Gov- 
ernment as  custodian  of  the  bodies  of  the  Indians 
buried  in  the  cemetery.  Under  such  view,  the  re- 
sponsibility in  the  matter  of  the  removal  of  the 
bodies  would  rest  in  the  city  of  San  Diego,  and 
its  authority  in  the  premises  would  be  governed 
and  controlled  by  the  laws  of  the  State  of  Califor- 
nia. It  has  been  held,  however,  that  a  conveyance 
of  land,  without  reservation  of  a  family  burying 
ground,  neither  confers  any  rights  in  the  grantee 
to  the  bodies  of  the  dead  nor  authorizes  the  grantee 
to  remove  the  soil  over  them  or  to  mutilate  the 
graves.  See  17  C.  J.  1142  and  cases  there  cited. 
Moreover,  the  right  of  the  Indians  to  occupy  the 
lands,  notwithstanding  the  conveyance  of  title  to 
the  city,  has  not  terminated  and  will  not  terminate 
until  90  days  prior  to  the  time  water  is  turned 
into  the  reservoir.  In  the  meantime,  Federal  juris- 
diction necessarily  continues  with  the  right  in  the 
Secretary  of  the  Interior  to  exercise  all  the  powers 
which  Congress  has  conferred  upon  him  expressly 
or  by  necessary  implication. 

It  is  established  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Conley  v.  Ballinger 
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(216  U.S.  84)  that  lands  within  an  Indian  reser- 
vation set  aside  for  use  of  the  cemetery  remain 
tribal  property  subject  to  the  legislative  authority 
of  Congress;  that  legislation  providing  for  the  sale 
of  the  cemetery  lands  and  removal  of  the  bodies 
buried  there  is  valid;  and  that  no  individual  mem- 
ber of  the  tribe  having  relatives  buried  in  the 
cemetery  has  any  right  to  have  the  cemetery  remain 
undisturbed  by  the  United  States.  Under  this  de- 
cision, it  is  clear  that  if  authority  exists  in  the 
Secretary  of  the  Interior  to  remove  the  remains  of 
the  Indians  buried  on  the  lands  conveyed  to  the 
city  of  San  Diego,  such  removal  may  be  effected 
irrespective  of  the  assent  of  the  interested  Indians. 
The  acts  of  February  28,  1919,  and  May  4,  1932, 
supra,  under  which  the  lands  here  involved  were 
conveyed  to  the  city  of  San  Diego,  contain  no  ex- 
press provision  authorizing  the  Secretary  to  remove 
the  bodies  of  the  Indians  interred  in  the  cemetery. 
But  a  conveyance  of  the  lands  to  the  city  for  water 
storage  purposes  is  so  utterly  inconsistent  with  the 
continued  use  of  the  lands  as  a  cemetery  as  neces- 
sarily to  imply  that  the  remains  of  the  Indians 
were  intended  to  be  removed.  The  authority  to 
remove  them  must  rest  in  someone  and  it  is  in 
keeping  with  other  legislation  relating  to  the  In- 
dians that  such  authority  be  vested  in  the  officer 
charged  with  the  supervision  of  the  Indians  and 
their  affairs.  See  West  v.  Hitchcock  (205  U.S.  80, 
84)  ;  Rainboiv  v.  Young  (161  Fed.  835) .  Indeed, 
the  authority  of  the  Secretary  to  remove  the  re- 
mains may  be  reasonably  regarded  as  included 
within  the  broad  grant  of  powers  made  to  the  Sec- 
retary by  section  3  of  the  act  of  February  28,  1919, 
supra.  Section  3  reads  in  part  as  follows: 

"*  *  *  That  the  Secretary  of  the  Interior 
shall  require  from  the  city  of  San  Diego  in 
addition  to  the  award  of  condemnation  such 
further  sum  which,  in  his  opinion,  when  added 
to  said  award,  will  be  sufficient  in  the  aggre- 
gate to  provide  for  the  purchase  of  additional 
lands  for  the  Capitan  Grande  Band  of  Indians, 
the  erection  of  suitable  homes  for  the  Indians 
on  the  lands  so  purchased,  the  erection  of  such 
schools,  churches,  and  administrative  build- 
ings, the  sinking  of  such  wells  and  the  con- 
struction of  such  roads  and  ditches,  and  pro- 
viding water  and  water  rights  and  for  such 
other  expenses  as  may  be  deemed  necessary  by 
the  Secretary  of  the  Interior  to  properly  estab- 
lish these  Indians  permanently  on  the  lands 
purchased  for  them;  and  the  Secretary  of  the 
Interior  is  hereby  authorized  to  expend  the 
proceeds   or    any    part    thereof,    derived    from 


this  grant  for  the  purposes  above  enumerated, 
for  the  exclusive  use  and  benefit  of  said 
Indians:" 

See  also  section  1  of  the  act  of  May  4,  1932. 

Removal  of  the  Indians  to  and  their  permanent 
establishment  on  the  lands  to  be  purchased  with 
the  proceeds  derived  from  sale  of  the  reservation 
lands  to  the  city  of  San  Diego  is  the  main  object 
of  the  foregoing  provision.  In  attaining  that  ob- 
ject the  Secretary  is  not  only  authorized  to  expend 
the  moneys  for  the  specific  purposes  mentioned 
but  for  such  other  purposes  as  in  his  judgment  of 
the  Indians  on  the  lands.  A  cemetary  for  burial  of 
their  dead,  including  the  remains  of  those  in  the 
existing  cemetery  soon  to  be  rendered  unfit  as  a 
final  resting  place  for  the  dead  by  a  development  in 
the  public  interest,  appears  to  be  such  a  real  need 
that  the  expense  of  providing  such  a  cemetery  and 
the  removal  thereto  of  the  remains  of  deceased  In- 
dians may  be  properly  regarded  as  being  within 
the  general  authority  of  the  statute  fairly  con- 
strued. The  authority  existing,  its  exercise  is  not 
dependent  upon  assent  of  the  Indians.  Conley  v. 
Ballinger,  supra. 

In  reaching  this  conclusion,  I  am  mindful  of  the 
general  policy  of  the  law  that  the  sanctity  of  the 
grave  should  be  maintained  and  that  a  body  once 
solemnly  buried  should  remain  undisturbed;  also 
that  the  right  to  change  the  place  of  burial  belongs 
primarily  to  the  next  of  kin  unless  there  is  a  sur- 
viving spouse,  in  which  case  he  or  she  has  the 
preference.  But,  as  pointed  out  in  Gray  v.  State 
(114  S.  W.  635) ,  these  rights  are  not  absolute  and 
must  and  should  yield  when  in  conflict  with  the 
public  good  or  where  the  demands  of  justice  re- 
quire subordination. 

The  Commissioner  of  Indian  Affairs  advises  that 
purchases  of  new  lands  for  permanent  homes  for 
the  Indians  have  not  been  completed.  If,  under 
such  circumstances  and  in  view  of  the  exigencies  of 
the  situation,  it  is  your  judgment  that  the  bodies 
should  be  removed,  reinterment  of  the  bodies, 
temporarily  at  least,  in  a  suitable  place  on  the 
diminished  reservation,  doubtless  could  be  ar- 
ranged; bearing  in  mind,  of  course,  that  the  wishes 
of  the  interested  Indians  as  to  the  final  resting 
place  of  their  dead  should  be  ascertained  and  re- 
spected, if  possible. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  July  14,  1934. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 
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Minnesota— Liquor  Sales 

July  19, 1934. 

Honorable  Harold  Knutson, 
Saint  Cloud,  Minnesota. 

My  Dear  Mr.  Knutson: 

I  have  received  your  letter  of  July  2  stating  that 
it  is  your  understanding  that  the  act  of  June  11, 
1934  (Public  No.  301,  73d  Congress),  permits  the 
sale  of  liquors,  wines  and  beer  in  all  portions  of  the 
so-called  Indian  territory  in  Minnesota,  with  the 
exception  of  the  Red  Lake  Indian  Reservation,  and 
asking  whether  this  interpietation  is  correct. 

By  the  treaties  of  September  30,  1855  (10  Stat. 
1109)  and  February  22,  1855  (10  Stat.  1165),  the 
Chippewa  Indians  ceded  large  tracts  of  land  to  the 
United  States  subject  to  the  provision  contained  in 
article  7  of  each  treaty  that  the  Indian  liquor  laws 
should  continue  in  force  throughout  the  ceded 
areas.  The  act  of  June  11,  1934  declares  that  the 
land  so  ceded  by  the  two  treaties  shall  cease  to  be 
considered  as  Indian  country  for  the  purposes  of 
article  7,  with  two  exceptions:  First,  the  Indian 
liquor  laws  continue  to  apply  "to  the  sale,  gift, 
barter,  exchange,  etc.,  of  liquors  to  ward  Indians  of 
the  classes  set  forth  in  the  act  of  January  30,  1897 
(29  Stat.  506)  ";  and,  second,  the  Indian  liquor  laws 
continue  to  apply  "to  the  manufacture  or  sale  of 
liquors  on  individual  Indian  allotments  or  other 
individual  Indian-owned  lands  while  the  title  to 
same  is  held  in  trust  by  the  United  States  or  while 
the  same  shall  remain  inalienably  by  the  Indian 
without  the  consent  of  some  governmental  officer." 

As  the  act  applies  in  terms  only  to  the  land 
ceded  by  the  treaties  of  1854  and  1855,  your  atten- 
tion is  called  to  the  fact  that  both  of  the  treaties 
reserve  from  the  cession  specific  Indian  reservations, 
such  as  Fond  du  Lac,  Grand  Portage  or  Pigeon 
River,  Vermillion  Lake,  Bois  Fort,  Mille  Lac,  Rab- 
bit Lake,  Gull  Lake,  Pocagamon,  Sandy  Lake,  Rice 
Lake,  Leech  Lake,  Lake  Winnibigoshish,  and  Cass 
Lake.  None  of  these  reservations  were  ceded  by  the 
treaties  of  1854  and  1855;  hence,  it  is  my  opinion 
that  the  lands  within  them  are  unaffected  by  the 
act  of  June  11,  1934.  However,  the  Indian  liquor 
laws  will  now  apply  only  to  those  lands  still  remain- 
ing in  tribal  ownership  or  which  may  be  embraced 
in  individual  allotments  still  held  under  trust  or 
subject  to  restrictions  against  alienation.  Lands,  the 
Indian  title  to  which  has  been  completely  extin- 
guished, and  over  which  the  jurisdiction  of  the 
State  for  governmental  purposes  is  full  and  com- 
plete would  no  longer  be  termed  Indian  country 
for  the  purpose  of  enforcing  the  Indian  liquor  laws. 


The  White  Earth  Indian  Reservation  in  Minne- 
sota was  created  by  the  treaty  of  March  19,  1867 
(16  Stat.  719) ,  on  lands  which  had  been  ceded  to 
the  United  States  by  the  treaty  of  February  22,  1855. 
This  reservation,  therefore,  comes  within  the  terms 
of  the  act  of  June  11,  1934  and,  with  the  exceptions 
noted  above,  the  Indian  liquor  laws  no  longer 
apply. 

The  Red  Lake  Indian  Reservation  is  not  within 
the  areas  ceded  by  the  treaties  of  1854  and  1855, 
and  the  act  of  June  11,  1934  is  without  application 
to  that  reservation.  None  of  the  lands  within  the 
reservation  have  been  allotted  and  the  Indian 
liquor  laws  continue  in  full  force  and  effect  there- 
over. 

Solicitor. 


Fort  Totten— State  School  Tax 

July  20,  1934. 

Memorandum  for  the  Commissioner  of 
Indian  Affairs 

The  second  paragraph  of  the  attached  letter  to 
the  Superintendent  of  the  Fort  Totten  Indian 
Agency  does  not  appear  to  be  sufficiently  responsive 
to  the  question  of  whether  the  Indians  under  his 
jurisdiction  are  subject  to  the  State  per  capita 
school  tax.  I  suggest  that  the  paragraph  be  revised 
to  read  as  follows: 

"The  statute  quoted  in  Mr.  Gilbertson's 
letter  subjects  residents  of  the  State  of  North 
Dakota  twenty-one  years  of  age  or  over  to  a  per 
capita  school  tax  (Session  Laws  of  1931,  Chap- 
ter 247,  page  423)  .  Section  6  of  the  act  of  May 
8,  1906  (34  Stat.  182),  expressly  declares  that 
until  the  issuance  of  fee  simple  patents  all 
allottees  holding  trust  patents  shall  be  subject 
to  the  exclusive  jurisdiction  of  the  United 
States.  As  exclusive  jurisdiction  of  necessity 
means  the  exclusive  right  to  legislate  (Surplus 
Trading  Co.  v.  Cook,  281  U.S.  647,  652) ,  the 
State  of  North  Dakota  is  clearly  without  au- 
thority to  tax  those  Indians  who  have  not 
received  fee  simple  patents.  Section  6  of  the  act 
of  1906  further  declares,  however,  that  Indians 
to  whom  fee  simple  patents  have  issued  shall 
have  the  benefit  of  and  become  subject  to  the 
laws,  both  civil  and  criminal,  of  the  State  or 
territory  in  which  they  may  reside.  The  Indians 
in  your  jurisdiction  to  whom  fee  simple  patents 
have  issued  have,  therefore,  been  subjugated  to 
the  general  laws  of  the  State  of  North  Dakota, 
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including,  of  course,  the  law  imposing  a  per 
capita  school  tax  upon  the  residents  of  that 
State." 

Nathan  R.  Margold, 

Solicitor. 


Snake— Attorney's  Contract 

July  25,  1934. 
Memorandum  for  Mr.  Zimmerman: 

You  have  asked  my  advise  as  to  whether  the  at- 
tached contract  by  which  the  Snake  or  Paiute  In- 
dians of  Burns,  Oregon,  employ  Father  Peter  Huel 
to  represent  them  in  the  matter  of  formulating  and 
presenting  their  claims  against  the  United  States, 
should  be  approved. 

The  contract  provides  for  payment  of  compensa- 
tion to  Father  Huel  of  not  to  exceed  10  per  cent 
of  the  amount  recovered,  plus  necessary  actual  ex- 
penses to  be  paid  from  the  recovery.  The  contract 
further  provides  for  the  employment  by  Father 
Huel  of  such  assistants,  including  attorneys,  as  he 
may  select,  the  compensation  of  such  assistants  and 
attorneys  to  be  paid  by  him  and  not  the  Indians. 
Under  this  provision  it  appears  that  neither  the 
Indians  nor  the  Department  would  have  anything 
to  do  with  the  selection  of  the  attorneys  employed. 

The  contract  is  executed  by  two  delegates  se- 
lected by  a  council  called  at  Burns,  Oregon,  on  the 
2d  day  of  February,  1933.  Some  affirmative  showing 
that  the  two  delegates  were  selected  by  a  represen- 
tative body  of  the  Indians  should  be  required.  The 
present  record  continues  no  such  affirmative  show- 
ing. 

There  is  no  legal  objection  to  approval  of  the 
contract,  provided  it  meets  the  requirements  of 
Section  81,  Title  25,  United  States  Code.  An  ex- 
amination of  the  contract  discloses  that  two  essen- 
tial requirements  of  the  statute  have  not  been 
met. 

1.  The  contract  has  not  been  executed  by  Father 
Huel  before  a  judge  of  a  court  of  record. 

2.  The  period  of  the  contract,  as  set  forth 
therein,  is  five  years  from  the  date  of  approval  of 
the  Secretary  of  the  Interior  "and  as  much  longer 
as  may  be  necessary  to  complete  the  business  pro- 
vided for  herein".  The  quoted  phrase  converts  the 
period  of  the  contract  into  an  indefinite  term  and 
this  is  in  violation  of  the  provision  in  the  statute 
that  such  a  contract  "shall  have  a  fixed  limited 
time  to  run  which  shall  be  distinctly  stated." 

The  contract  is  further  defective  from  an  ad- 
ministrative viewpoint  in  that  it  fails  to  contain 
the  usual  provisions  subjecting  conduct  of  the  case 


to  the  supervision  and  direction  of  the  Commis- 
sioner of  Indian  Affairs  and  the  Secretary  of  the 
Interior  and  prohibiting  compromise  or  other  set- 
tlement without  the  Secretary's  approval. 

It  has  been  held  by  the  Supreme  Court  that,  as 
distinguished  from  lobbying  in  the  odious  sense, 
professional  services  before  Congress  and  its  com- 
mittees, individual  Representatives  and  Senators, 
intended  to  establish  just  and  legitimate  claims  of 
the  Indians  and  to  secure  such  legislation  by  Con- 
gress as  may  be  needed  for  attainment  of  the  ob- 
ject sought,  are  legitimate  and  proper.  See  Winton 
v.  Amos,  (255  U.S.  373,  392,  393).  Under  the 
terms  of  the  contract  under  consideration,  such 
professional  services  are  to  be  provided  by  Father 
Huel,  himself  not  a  lawyer,  neither  the  Indians  nor 
the  Department  having  any  voice  in  the  selection 
of  the  persons  to  perform  the  services.  Whether  the 
needed  services  should  be  provided  in  this  way  or 
not  presents,  of  course,  a  question  of  policy  and  not 
law.  I  am  not  sufficiently  informed  as  to  the  facts 
or  circumstances  to  venture  a  definite  opinion 
upon  the  propriety  of  approving  this  particular 
contract— this  is  a  matter  for  administrative  de- 
termination. My  general  view  is,  however,  that  the 
better  policy  would  be  to  confine  approval  to  con- 
tracts with  reputable  attorneys  qualified  by  ex- 
perience and  training  to  perform  the  highly  spe- 
cialized services  required  in  the  prosecution  of 
Indian  tribal  claims. 

If  it  should  be  your  desire  to  approve  the  em- 
ployment of  Father  Huel  and  retain  control  over 
the  selection  of  attorneys,  this  could  be  accom- 
plished, of  course,  by  amending  the  contract  to 
provide  that  the  selection  of  attorneys  shall  be 
subject  to  the  approval  of  the  Commissioner  and 
the  Secretary. 

Solicitor. 


Default  in  Payments  Under  Timber 

Contract— Determination    of 

Difference  Between  Breached  and 

Terminated  Contract— Klamath 

M-27728  July  26,  1934. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
the  Crystal  Creek  Logging  Company  timber  sale 
contract  on  the  Crooked  Creek  unit,  Klamath  In- 
dian Reservation,  is  eligible  for  modification  under 
the  act  of  March  4,  1933  (47  Stat.  1568),  as 
amended. 
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The  question  of  eligibility  has  been  raised  be- 
cause a  suit  was  prosecuted  to  judgment  against 
the  bonding  company  on  the  penal  bond  given  by 
the  purchaser,  Mr.  J.  M.  Bedford,  doing  business 
as  the  Crystal  Creek  Logging  Company,  to  secure 
performance  of  the  contract,  an  attempt  being 
made  to  join  Mr.  Bedford  as  codefendant  in  the 
suit  which  was  commenced  after  default  on  an 
apparent  abandonment  of  the  contract  by  the  pur- 
chaser. Whether  the  contract  is  eligible  for  modi- 
fication as  a  "now  existing  and  uncompleted"  one 
within  the  meaning  of  the  statute  in  view  of  these 
facts  is  the  question  to  be  answered  herein. 

The  contract  was  made  between  the  Superin- 
tendent of  the  Klamath  Reservation,  for  and  in 
behalf  of  the  Klamath  Tribe  of  Indians,  and  Mr. 
J.  M.  Bedford,  doing  business  as  the  Crystal  Creek 
Logging  Company.  The  contract,  together  with  a 
$10,000  penal  bond  with  the  Metropolitan  Casualty 
Insurance  Company  of  New  York  as  surety,  was 
approved  by  the  Assistant  Secretary  of  the  Interior 
on  October  20,  1926.  The  contract  is  for  the  pur- 
chase of  40  million  feet  of  timber,  five  million  to 
be  cut  before  March  31,  1928,  and  five  million 
each  12  months  thereafter  until  the  operation  is 
completed.  The  timber  is  to  be  paid  for  on  an 
increasing  price  scale,  with  a  basic  price  of  $8  per 
thousand  feet  of  yellow  pine  timber.  The  contract 
also  provides  for  advance  payments  on  certain 
contracts  for  the  purchase  of  timber  on  Indian 
allotments  within  the  logging  unit. 

Prior  to  June  30,  1928,  only  1,742,450  feet  of 
timber  had  been  cut  and  no  work  has  been  done 
since  then.  By  December  3,  1929,  Mr.  Bedford  was 
in  arrears  $14,435.48  in  advance  payments  on  allot- 
ment contracts;  and  $35,936.80  are  now  due  and 
delinquent  on  these  contracts.  On  May  22,  1929, 
Mr.  Bedford  asked  to  have  the  contract  canceled. 
On  June  10,  1929,  the  Department  of  the  Interior 
notified  the  surety  company  that  the  bond  would 
be  forfeited  because  of  the  defaults.  However,  on 
October  29,  1929,  at  the  instance  of  Mr.  Bedford, 
the  Department  gave  its  assent  to  a  proposed  as- 
signment of  the  contract  to  one  G.  C.  Grimmett. 
This  assignment  was  not  consummated. 

Suit  on  the  bond  was  recommended  by  the  De- 
partment on  June  24,  1930,  and  the  Department 
of  Justice  filed  a  complaint  on  or  about  December 
2,  1930,  naming  Mr.  Bedford  and  the  surety  com- 
pany as  defendants.  The  complaint  demanded 
damages  in  the  sum  of  $10,000  setting  forth 
breaches  of  the  contract  and  of  the  terms  of  the 
bond.  Service  of  process  was  not  made  on  Mr.  Bed- 
ford, but  judgment  on  the  bond  for  the  full 
amount  of  the  penalty  was  obtained  against  the 
surety  company  on  March  13,  1934.  Whether  this 
judgment  has  been  appealed  from  is  not  shown  in 


the  file;  but  the  United  States  District  Attorney  in 
charge  of  the  case  has  expressed  an  opinion  that 
one  would  be  taken  by  the  surety  company. 

From  Mr.  Bedford's  first  default  until  December 
24,  1931,  the  Klamath  Reservation  Superintendent 
continued  to  attempt  collection  of  the  amounts 
due  on  the  contract.  On  the  latter  date  he  was 
advised  not  to  attempt  collection  while  the  suit 
was  pending. 

On  May  2,  1934,  Mr.  Bedford  submitted  an  ap- 
plication seeking  to  have  his  contract  modified  by 
the  Secretary  under  authority  given  by  the  act  of 
March  4,   1933.  The  statute  provides  in  part: 

"That  the  Secretary  of  the  Interior,  with 
consent  of  the  Indians  involved,  expressed 
through  a  regularly  called  General  Council, 
and  of  the  purchasers,  is  hereby  authorized 
and  directed  to  modify  the  terms  of  now  ex- 
isting and  uncompleted  contracts  of  sale  of 
Indian    tribal    timber." 

The  Klamath  Tribal  Council  has  expressed  a  de- 
sire to  have  the  Bedford  contract  modified  pur- 
suant to  the  statute. 

Although  the  complaint  filed  in  the  suit  named 
Mr.  Bedford  and  the  surety  company  as  defend- 
ants and  asked  for  damages  for  breaches  of  the 
terms  of  the  contract  and  the  bond,  because  Mr. 
Bedford  was  not  served,  judgment  was  entered  only 
against  the  surety  company  and  only  for  the  breach 
of  the  terms  of  the  bond.  That  this  judgment  did 
not  terminate  the  contract  between  the  Govern- 
ment and  Mr.  Bedford  is  clear,  for  the  contract 
and  bond  are  separate  agreements.  This  judgment 
on  the  bond  would  not  preclude  an  action  for 
damages  on  the  contract,  at  least  insofar  as  such 
damages  would  exceed  the  recovery  had  on  the 
bond;  and  if  another  action  would  lie  on  the  con- 
tract it  cannot  be  said  to  be  terminated.  Cramp  and 
Co.  v.  Doughty  (98  Atl.  260,  New  Jersey) .  No 
Federal  cases  appear  to  be  directly  on  this  point, 
but  the  reasonableness  of  the  rule  indicates  that  it 
would  be  followed.  In  this  case,  therefore,  judg- 
ment on  the  bond  against  the  surety  company  has 
no  effect  on  the  status  of  the  contract  as  an  exist- 
ing  one. 

The  attempt  to  sue  Mr.  Bedford  for  damages 
likewise  did  not  terminate  the  contract.  Rather 
this  was  an  affirmation  of  it,  for  a  damage  action 
must  be  predicated  upon  a  contract.  Wigent  v. 
Mans  (90  N.W.  423)  ;  Williston  on  Contracts,  Sec- 
tion 1301.  Had  there  been  a  recision  of  the  con- 
tract there  could  have  been  no  recovery  of  dam- 
ages. Heagney  v.  /.  /.  Case  Co.  (96  N.W.  197)  ; 
McCormack  Machinery  Co.  v.  Brown  (98  N.W. 
697) .  If  there  is  any  recovery  after  a  recision  such 
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is  not  in  the  nature  of  damages,  but  is  an  attempt 
to  put  the  parties  in  their  original  position.  Willis- 
ton  on  Contracts,  Sections  1454  and  1455.  Had 
the  action  against  Mr.  Bedford  been  carried  to 
final  judgment  there  would  have  been  a  merger  of 
the  contract  in  that  judgment.  Maso?i  v.  Eldred 
(6  Wall.  231)  ;  Harner  v.  New  York  Railways 
Company  (244  U.S.  272) .  In  such  event  the  con- 
tract would  cease  to  exist.  Here,  however,  because 
no  service  was  made  on  Mr.  Bedford,  no  such  re- 
sult could  obtain. 

In  determining  whether  the  acts  of  the  parties 
subsequent  to  default  by  Mr.  Bedford  terminated 
the  contract,  a  distinction  should  be  noted  between 
existing,  though  breached,  contracts  and  termin- 
ated contracts.  A  contract  remains  a  contract  even 
though  a  party  has  defaulted  in  performance 
thereof.  Williston's  treatise  on  contracts  supports 
this  conclusion,  Williston  on  Contracts,  Section 
1302: 

"Neither  where  the  plaintiff's  excuse  for  his 
own  nonperformance  is  the  defendant's  actual 
breach  of  the  contract,  nor  where  that  excuse 
is  a  prospective  breach  because  of  repudiation 
does  the  plaintiff  terminate  the  contract, 
merely  by  availing  himself  of  his  excuse.  The 
contract  still  exists,  but  one  party  to  it  has  a 
defence  and  an  excuse  for  nonperformance." 

It  is  possible  for  the  parties  to  rescind  a  con- 
tract by  mutual  agreement,  or  the  injured  party 
may  elect  to  treat  a  total  breach  as  a  recision.  How- 
ever, the  facts  in  this  case  show  that  a  different 
position  was  taken  by  the  Government.  The  Super- 
intendent of  the  Klamath  Reservation  continued  to 
attempt  collection  on  the  contract  even  after  suit 
was  commenced.  Although  Mr.  Bedford  sought  to 
have  the  contract  canceled,  no  cancellation  was 
effected,  and  even  after  such  request  by  Mr.  Bed- 
ford the  Government  displayed  a  willingness  to 
let  Mr.  Bedford  assign  the  contract,  indicating 
that  the  contract  was  considered  as  an  existing  one. 

In  view  of  the  foregoing,  it  is  my  opinion  that 
the  contract  between  the  Government  and  Mr. 
Bedford,  though  broken,  is  now  existing  within 
the  meaning  of  the  act  of  March  4,  1933,  as 
amended.  It  is,  therefore,  eligible  for  modification 
by  the  Secretary  pursuant  to  statutory  authority. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  July  26,  1934. 

T.  A.  Walters,  First  Assistant  Secretary. 
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Indian   Timber   Sales — Contracts   with    Indians — Construc- 
tion. 

A  contract  must  be  viewed  and  interpreted  with  reference 
to  the  nature  of  the  obligations  between  the  parties  and 
the  intention  which  they  have  manifested  in  forming 
them,  and,  once  ascertained,  the  intention  of  the  parties 
must  be  given  effect,  sacrificing,  if  necessary,  the  literal 
meaning  in  order  that  the  major  purpose  may  not  fail. 

Indian   Timber  Sales — Contract  with   Logging   Company — 
Construction. 

A  provision  in  a  contract  between  an  Indian  tribe  and  a 
logging  company  required  that  before  a  reduction  could 
be  made  in  the  stumpage  price  paid  to  the  Indians  it 
must  be  established  that  the  logging  "is  being  conducted" 
at  a  loss.  Held,  That  by  the  use  in  the  contract  of  the 
words  "is  being  conducted"  it  was  not  intended  that  the 
means  of  proof  should  be  limited  to  logging  then  and 
there  actually  being  performed,  but  that  it  would  be 
permissible  to  establish  by  other  means  that  logging 
could  not  be  conducted  on  the  land  at  a  profit  unless 
a  reduction  was  made  in  the  price  to  be  paid  the  Indians. 

Margold,  Solicitor: 

The  Algoma  Lumber  Company  having  made 
application  to  the  Commissioner  of  Indian  Affairs 
for  a  reduction  in  stumpage  prices  under  its  con- 
tract for  the  purchase  of  timber  on  the  Antelope 
Valley  Unit  of  the  Klamath  Indian  Reservation, 
you  have  requested  my  opinion  as  to  the  authority 
of  the  Commissioner  in  the  premises. 

The  contract  was  approved  by  the  Secretary  of 
the  Interior  on  September  13,  1923.  It  provides 
for  basic  prices  of  $3.75  per  thousand  feet  of  yellow 
pine,  $1.50  per  thousand  feet  of  Douglas  fir  and 
incense  cedar,  and  .75  per  thousand  feet  of  all 
other  species  of  timber.  The  contract  further  pro- 
vides for  automatic  increases  in  prices  over  suc- 
cessive three-year  periods  beginning  April  1,  1928, 
and  under  this  provision  the  prices  for  the  period 
beginning  April  1,  1934  are  $5,457,  $2,183  and 
$1,091  per  thousand  feet,  respectively,  on  the  spe- 
cies of  timber  mentioned  above.  The  contract  re- 
quires minimum  annual  cuts  of  timber,  but  under 
authority  conferred  by  the  contract  the  company 
has  been  relieved  from  such  annual  cutting  re- 
quirements. 

It  appears  that  the  Algoma  Lumber  Company 
has  heretofore  sought   price  reductions  under  the 
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act  of  March  4,  1933  (47  Stat.  1568),  as  amended, 
which  act  permits  modifications  of  contracts  by  the 
Secretary  of  the  Interior  with  the  consent  of  the 
purchaser  and  the  Indians  involved.  The  Klamath 
Indian  Council,  however,  refused  to  consent  to  a 
reduction  in  price  below  $4  per  thousand  feet  for 
yellow  pine.  In  my  opinion  of  March  30,  1934  (see 
page  401),  it  was  held  that  the  act  of  March  4, 
1933,  did  not  preclude  the  Commissioner  of  In- 
dian Affairs  from  granting  price  reductions  pur- 
suant to  express  contract  provisions  therefor.  In 
conformity  with  that  opinion  the  Algoma  Lumber 
Company  now  petitions  the  Commissioner  of  In- 
dian Affairs  for  relief  under  the  following  pro- 
visions of  its  contract: 

Upon  presentation  by  the  Purchaser  of  de- 
tailed information  supported  by  affidavits  by 
a  certified  public  accountant  and  by  the  Pur- 
chaser, showing  that  the  logging  of  the  said  unit 
is  being  conducted  at  a  loss,  investigation  will 
be  made  by  forest  officers  under  the  direction 
of  the  Commissioner  of  Indian  Affairs,  for  the 
purpose  of  ascertaining  whether,  under  exist- 
ing market  conditions,  the  Purchaser  is  able, 
with  efficient  management,  to  earn  a  reason- 
able profit  on  the  operation.  If  such  investiga- 
tion shall  show  to  the  satisfaction  of  the  Com- 
missioner of  Indian  Affairs  that  the  operation 
will  not,  under  efficient  management,  earn  a 
reasonable  profit,  he  may,  in  his  discretion, 
relieve  the  Purchaser  from  any  portion  or  all 
of  the  increase  in  price  over  the  original  con- 
tract stumpage  price  for  such  period  as  he 
shall  consider  necessary  to  protect  the  Pur- 
chaser from  serious  loss  on  account  of  adverse 
market  conditions:  Provided,  That  none  of  the 
stumpage  rates  will  ever  be  reduced  below  the 
prices  specified  in  the  contract  for  the  period 
ending  March  31,  1928;  and  the  Commissioner 
shall  have  authority  to  reimpose  any  part  or 
all  of  the  increase  in  prices  at  any  time  upon 
giving  notice  to  the  Purchaser,  subject  to  re- 
view by  Secretary  of  the  Interior. 

The  foregoing  provision  is  obviously  designed 
to  afford  the  purchaser  relief  from  the  automatic 
price  increase  during  periods  of  economic  depres- 
sion when  operations  at  such  increased  prices  may 
not  only  deprive  the  purchaser  of  a  reasonable 
margin  of  profit  but  may  result  in  serious  losses. 
To  provide  the  needed  relief,  the  Commissioner  of 
Indian  Affairs  is  given  authority  to  scale  down  the 
prevailing  contract  prices  to  as  low  as  the  basic 
prices,  if  upon  investigation  by  forest  officers  under 


his  direction,  it  appears  that  operations  on  the 
unit  cannot  be  conducted  at  a  reasonable  profit 
with  efficient  management  at  the  contract  prices. 
But  the  Commissioner's  investigation  is  to  be  made 
upon  the  presentation  by  the  purchaser  of  informa- 
tion showing  that  logging  on  the  unit  covered  by 
the  contract  is  being  conducted  at  a  loss,  and 
herein  lies  the  principal  difficulty  in  the  present 
case.  No  logging  operations  are  being  conducted 
on  the  Antelope  Valley  Unit,  hence,  the  Algoma 
Lumber  Company  is  unable  to  furnish  the  specific 
information  required  by  the  contract.  In  lieu 
thereof  the  company  has  submitted  a  balance  sheet 
and  an  analysis  of  operations  for  the  ten-months 
period  ending  December  31,  1933,  on  its  private 
holdings  adjoining  the  Antelope  Valley  Unit.  The 
company  claims  that  the  private  operations  are  on 
tracts  sufficiently  like  the  Antelope  Valley  Unit  to 
be  a  fair  indication  of  prospective  costs  on  the 
Antelope  Valley  Unit.  The  sole  question  presented 
is  whether  the  information  so  submitted  by  the 
Algoma  Lumber  Company  may  be  accepted  by 
the  Commissioner  of  Indian  Affairs  as  a  basis  for 
investigation  and  determination  of  the  facts  as  to 
whether  the  company  is  entitled  to  relief. 

The  literal  language  requiring  presentation  of 
information  showing  loss  from  logging  the  con- 
tract unit,  standing  alone,  would  deprive  the  Com- 
missioner of  authority  to  grant  relief  to  the  Algoma 
Lumber  Company  from  excessive  price  increases 
however  much  the  company  might  otherwise  be 
entitled  to  such  relief.  But  particular  words  may 
not  be  isolatedly  considered.  The  whole  contracts 
must  be  viewed  and  interpreted  with  reference  to 
the  nature  of  the  obligations  between  the  parties 
and  the  intention  which  they  have  manifested  in 
forming  them.  United  States  v.  Stage  Co.  (199 
U.S.  414)  .  As  stated  by  Mr.  Justice  Bradley  in 
Canal  Co.  v.  Hill   (15  Wall.  94^  99)  : 

We  should  look  carefully  to  the  substance  of 
the  original  agreement  *  *  *  as  contra-dis- 
tinguished from  its  mere  form,  in  order  that 
we  may  give  it  a  fair  and  just  construction, 
and  ascertain  the  substantial  intent  of  the 
parties,  which  is  the  fundamental  rule  in  the 
construction  of  all  agreements. 

And  once  ascertained,  the  intention  of  the  par- 
ties must  be  given  effect,  sacrificing  if  necessary  the 
literal  meaning  in  order  that  the  major  purpose 
may  not  fail.  See  Serralles'  Succession  v.  Esbri  (200 
U.S.  103,  113)  ;  United  States  v.  Stage  Co.,  supra; 
Ozawa  v.  United  States  (260  U.S.  178,  194)  ;  United 
States  v.  Arzner    (287  U.S.  470). 


August  3,  1934 


Opinions  of  the  Solicitor 


419 


Viewing  the  contract  provision  under  considera- 
tion as  a  whole,  it  is  at  once  apparent  that  the 
major  purpose  of  the  parties  was  to  confer  upon 
the  Commissioner  of  Indian  Affairs  authority  to 
relieve  the  purchaser  from  losses  occasioned  by  the 
conjunction  of  adverse  market  conditions  and  the 
automatic  price  increases.  It  is  incredible  that  the 
parties  have  intended  to  make  a  showing  of  actual 
loss  upon  the  particular  contract  unit  a  condition 
precedent  to  the  granting  of  relief.  So  to  hold 
would  be  to  give  controlling  effect  to  inapt  lan- 
guage of  relative  unimportance,  with  the  result 
that  the  major  purpose  of  extending  relief  to  the 
purchaser  from  excessive  price  increases  is  de- 
feated. This  is  not  permissible  under  the  author- 
ities cited  above.  The  condition  precedent  to  the 
granting  of  relief  is  that  the  Commissioner  of  In- 
dian Affairs  shall  find  that  the  purchaser  is  not 
able,  with  efficient  management,  to  earn  a  reason- 
able profit  on  the  operation.  This  is  to  be  deter- 
mined, not  from  the  preliminary  showing  made  by 
the  purchaser,  but  by  the  independent  investiga- 
tion to  be  made  under  the  direction  of  the  Com- 
missioner. Extensions  of  time  within  which  to  op- 
erate having  been  made  under  express  authority 
of  the  contract,  the  information  presented  by  the 
purchaser  as  a  basis  for  the  Commissioner's  investi- 
gation must,  of  necessity,  be  taken  from  sources 
other  than  operations  on  the  contract  unit.  As  it 
is  possible  for  the  Commissioner  to  ascertain  with 
reasonable  certainty  the  prospective  costs  of  op- 
erations on  the  unit  from  such  other  comparable 
sources,  no  reason  is  seen  why  information  of  that 
nature  may  not  be  accepted  as  a  basis  for  the 
Commissioner's  investigation.  The  obvious  pur- 
pose of  the  contract  provision  was  to  have  before 
the  Commissioner  a  prima  facie  showing  that  the 
purchaser  is  entitled  to  relief,  and  in  the  absence 
of  operations  on  the  contract  unit,  this  purpose 
will  be  satisfied  equally  as  well  by  the  presentation 
of  information  from  other  comparable  sources. 

Construing  the  contract  provision  under  con- 
sideration as  a  whole  and  in  the  light  of  its  obvious 
purpose,  it  is  my  opinion  that  the  statements  sub- 
mitted by  the  Algoma  Lumber  Company  of  opera- 
tions on  its  private  holdings  adjoining  and  com- 
parable to  the  Antelope  Valley  Unit  may  be  ac- 
cepted by  the  Commissioner  of  Indian  Affairs  as 
a  basis  for  investigation  and  determination  of  the 
facts  as  to  whether  the  company  is  entitled  to  re- 
lief. The  extent  of  the  relief,  if  any,  to  be  granted 
is,  of  course,  a  matter  for  administrative  determin- 
ation. 

Approved:  July  26,   1934. 

T.  A.  Walters,  First  Assistant  Secretary. 


Alienation   of   Chippewa  Allotted  Land 

54  I.D.  555 

M-27700  August  3,  1934. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
a  will  executed  by  Shaday  or  Edwin  Green  as  the 
sole  heir  of  Joseph  Green,  Jr.,  a  deceased  Chippewa 
allottee  of  the  Bad  River  Indian  Reservation  in 
Wisconsin,  operated  to  remove  the  restrictions 
against  alienation  on  80  acres  of  land  allotted  to 
the  deceased  allottee  and  described  as  the  N1/? 
NW/4  Sec.  27,  T.  47,  N.,  R  2  W. 

The  allotment  was  made  under  the  provisions  of 
the  treaty  of  September  30,  1854,  between  the 
United  States  and  the  Chippewa  Indians  of  Lake 
Superior  and  the  Mississippi  (10  Stat.  1109).  Ar- 
ticle III  of  the  treaty  conferred  authority  upon 
the  President  of  the  United  States  to  issue  patents 
to  the  Indians  for  the  lands  allotted  thereunder 
"with  such  restrictions  of  the  power  of  alienation 
as  he  may  see  fit  to  impose."  In  pursuance  of  this 
authority  a  patent  issued  on  June  20,  1889,  con- 
veying the  above-described  land  to  Joseph  Green, 
Jr.,  and  his  heirs  in  fee,  subject,  however,  to  the 
restriction  that  the  allottee  and  his  heirs  "shall  not 
sell,  lease,  or  in  any  manner  alienate  the  said 
tract  without  the  consent  of  the  President  of  the 
United  States." 

The  allottee  died  February  4,  1893,  intestate, 
leaving  as  his  sole  heir  at  law  his  father,  Shaday, 
or  Edwin  Green,  a  Chippewa  Indian  of  the  Bad 
River  Reservation.  June  2,  1906,  Shaday  or  Edwin 
Green  executed  a  will  by  which  he  devised  the 
land  under  consideration  in  equal  shares  to  his 
grandson,  Joseph  E.  Green,  and  his  granddaughter, 
Agnes  E.  Green.  The  testator  died  April  8,  1909, 
and  his  will  after  admission  to  probate  in  the 
County  Court  of  Ashland  County,  in  1918,  was 
presented  to  and  approved  by  the  President  of  the 
United  States  on  August  18,  1919.  This  will,  ac- 
cording to  a  familiar  rule,  became  effective  on  the 
date  of  the  testator's  death  in  1909  and  the  subse- 
quent approval  of  the  President  related  back  and 
took  effect  as  of  that  date. 

By  Section  2  of  the  act  of  June  25,  1910  (36 
Stat.  855) ,  as  amended  by  the  act  of  February  14, 
1913  (37  Stat.  678,  679),  Congress  authorized  any 
person  over  the  age  of  21  years  having  any  right, 
title  or  interest  in  land  held  under  a  trust  or  other 
patent  containing  restrictions  against  alienation 
to  dispose  of  the  same  by  will.  The  act  provides 
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that  no  will  so  executed  "shall  be  valid  or  have 
any  force  or  effect  unless  and  until  it  shall  have 
been  approved  by  the  Secretary  of  the  Interior" 
and  declares  that  the  "approval  of  the  will  and 
the  death  of  the  testator  shall  not  operate  to  ter- 
minate the  trust  or  restrictive  period."  October 
29,  1921,  the  Solicitor  for  this  Department  held 
that  this  statute  applied  to  wills  executed  by  Chip- 
pewa Indians  devising  lands  allotted  in  severalty 
under  the  provisions  of  the  treaty  of  1854,  and 
ruled  that  such  a  will  did  not  remove  the  re- 
strictions against  alienation  imposed  by  that  treaty 
(48  L.  D.  472) .  From  a  reading  of  that  opinion, 
however,  it  is  apparent  that  the  Solicitor  was  there 
dealing  with  wills  executed  by  Indians  who  died 
subsequent  to  the  enactment  of  the  act  of  June  25, 
1910,  as  amended,  and  not  with  wills  of  Indians 
who  died  testate  at  some  prior  date.  To  hold  that 
the  statute  applies  to  this  latter  class  of  wills  is  to 
give  the  statute  retroactive  operation.  Retroactive 
laws  are  not  favored,  and  unless  the  intention  that 
a  statute  is  to  have  retroactive  operation  is  clearly 
evidenced  in  the  statute  and  its  purposes,  it  will  be 
presumed  that  it  was  enacted  for  the  future  and 
not  for  the  past.  White  v.  United  States  (191  U.S. 
545);  Cameron  v.  United  States  (231  U.S.  710). 
The  act  of  June  25,  1910,  as  amended  contains 
nothing  express  or  implied  indicating  any  inten- 
tion on  the  part  of  Congress  to  embrace  within  its 
terms  the  will  of  an  Indian  who  died  prior  to  the 
enactment.  To  the  contrary,  the  statute  deals  only 
with  persons  then  alive  or  who  might  thereafter 
come  into  being,  and  confers  upon  them  the 
authority  to  make  a  testamentary  disposition  of 
their  restricted  property  subject  to  the  conditions 
prescribed.  This  obviously  excludes  from  the  op- 
eration of  the  statute  persons  not  then  in  being. 

As  hereinbefore  pointed  out,  the  will  of  Shaday 
or  Edwin  Green  became  effective  on  the  date  of 
the  testator's  death  in  1909.  The  effect  of  the  will 
and  the  power  to  make  it  are  governed  and  con- 
trolled by  the  law  then  in  force.  There  was  then 
no  statute  in  existence  expressly  dealing  with  the 
making  of  wills  by  the  Chippewa  Indians,  but  it 
does  not  follow  that  there  was  a  lack  of  testa- 
mentary power.  While  it  has  been  held  in  certain 
cases  that  an  Indian  was  without  the  power  to 
dispose  of  his  allotted  lands  by  will  in  the  absence 
of  legislation  by  Congress  permitting  it,  such  cases 
are  without  application  here  because  based  upon 
statutes  containing  an  absolute  inhibition  against 
alienation  so  that  the  allottee  was  unable,  with  or 
without  approval  of  the  President  or  the  Secretary 
of  the  Interior,  to  make  any  disposition  whatever 
of  his  lands.  See  United  States  v.  Zone,  4  Ind.  Ter. 
185,  69  S.  W.  842;  In  re:  House's  Heirs,  132  Wis. 
212;    Taylor  v.   Parker,   235   U.S.   42.   The   restric- 


tions imposed  under  authority  of  the  treaty  of 
1854  were  not  absolute.  The  inhibition  extended 
only  to  such  forms  of  alienation  as  failed  to  re- 
ceive the  approval  of  the  President  of  the  United 
States.  Under  the  well  settled  rule  that  the  word 
"alienation"  includes  the  disposition  of  real  es- 
tate by  will  (Hayes  v.  Barringer,  168  Fed.  221, 
224) ,  it  appears  to  be  beyond  question  that  the 
allottee  or  his  heirs  could  make  a  valid  testamen- 
tary disposition  of  the  allotted  lands  with  the  ap- 
proval of  the  President. 

Regarding  the  effect  of  the  will  as  removing  re- 
strictions, it  appears  that  the  Commissioner  of  In- 
dian Affairs  by  letter  approved  by  the  First  Assist- 
ant Secretary  of  the  Interior  on  October  5,  1933, 
advised  the  Superintendent  of  the  Lac  du  Flam- 
beau Agency  that  the  approval  of  the  will  of 
Shaday  or  Edwin  Green  by  the  President  of  the 
United  States  did  not  operate  to  terminate  the  re- 
strictions against  alienation  and  that  it  was  the 
purpose  to  recover  possession  of  the  land  for  the 
devisees  through  a  suit  to  clear  title,  if  such  course 
should  prove  to  be  necessary.  The  Commissioner 
now  states: 

"An  attack  upon  the  validity  of  conveyances 
made  since  approval  of  the  will  in  this  case 
involves  changing  an  administrative  ruling 
which  has  been  in  effect,  it  is  believed,  over 
a  period  of  30  years  or  more.  During  that  pe- 
riod we  have  consistently  held  that  disposal  of 
an  allotment  by  will  is  an  alienation  within 
the  meaning  or  the  provisions  contained  in  the 
restricted  fee  patents  issued  to  the  Chippewa 
Indians  under  the  treaty  of  1854,  and  that  ap- 
proval of  such  wills  by  the  President  of  the 
United  States  is  effective  to  remove  all  restric- 
tions against  alienation  of  such  lands  in  the 
hands    of    the    devisees.   *   *   * 

No  record  has  been  kept  of  the  number  of 
Chippewa  allotments  which  have  been  alien- 
ated by  wills  approved  by  the  President.  It  is 
safe  to  say,  however,  there  are  a  large  number 
of  such  wills  and  that  in  most  cases  the  de- 
visees have  sold  or  encumbered  their  interests. 
These  conveyances  have  not  received  the  ap- 
proval of  the  Department  or  of  the  President, 
for  in  the  few  cases  in  which  the  instruments 
of  conveyance  have  been  submitted  for  ap- 
proval they  have  been  returned  to  the  parties 
unapproved  with  the  explanation  that  the  re- 
strictions had  been  removed  by  approval  of  a 
will." 

Any  possible  doubt  which  might  otherwise  exist 
as  to  the  soundness  of  the  administrative  view 
referred  to  by  the  Commissioner  of  Indian  Affairs 
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appears  to  be  removed  by  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  La  Motte  v. 
United  States  (254  U.S.  570) .  In  that  case  the 
question  of  whether  a  will  made  under  authority 
of  Section  8  of  the  act  of  April  18,  1912  (37  Stat. 
86) ,  by  a  member  of  the  Osage  Tribe  of  Indians 
in  Oklahoma  devising  his  restricted  allotted  lands 
to  incompetent  members  of  the  tribe,  conveyed  the 
title  to  them  free  from  restrictions,  was  squarely 
presented  and  decided.  There,  as  here,  the  author- 
izing statute  was  silent  as  to  the  effect  of  the  will 
upon  the  restrictions.  Holding  that  the  restric- 
tions were  removed,  the  court  said: 

"This  provision  is  broadly  written,  is  in 
terms  applicable  to  restricted  lands  and  funds, 
and  enables  the  Indian  to  dispose  of  all  or  any 
part  of  his  estate  by  will,  in  accordance  with 
the  state  law,  if  his  will  be  approved  by  the 
Secretary.  True,  it  does  not  say  that  a  dis- 
posal by  an  approved  will  shall  put  an  end  to 
existing  restrictions,  but  that  is  an  admissible, 
if  not  the  necessary,  conclusion  from  its  words. 
After  the  enactment  the  Secretary  of  the  In- 
terior construed  it  as  having  that  meaning, 
and  it  was  administered  accordingly  in  that 
department  up  to  the  time  of  this  suit.  And 
that  Congress  intended  it  should  have  that 
meaning  is  at  least  inferable  from  a  general  act 
of  the  next  session  respecting  wills  by  In- 
dian allottees  and  their  approval  by  the  Sec- 
retary (c.  55,  37  Stat.  678)  ;  for  that  act,  while 
providing  that  'the  approval  of  the  will  and 
the  death  of  the  testator  shall  not  operate  to 
terminate  the  trust  or  restrictive  period,'  ex- 
pressly excepted  the  Osages  from  its  reach. 
These  matters  apparently  were  not  brought  to 
the  attention  of  the  courts  below.  We  regard 
them  as  of  sufficient  weight  to  put  the  question 
at  rest." 

(See  also  United  States  v.  Harris,  293  Fed.  389 
and  Yarhola  v.  Duling,  207  Pac.  293) . 

Neither  the  will  of  Shaday  or  Edwin  Green  nor 
the  presidential  approval  thereof  contains  any  pro- 
vision purporting  to  preserve  the  restrictions 
against  alienation.  In  the  absence  of  such  provi- 
sion and  upon  authority  of  the  cases  just  cited,  it  is 
my  opinion  that  the  will  conveyed  title  to  the  de- 
visees free  from  all  restrictions.  The  administra- 
tive ruling  of  October  5,  1933,  is,  therefore,  in 
error  and  should  be  recalled  and  vacated. 
Nathan  R.  Margold, 

Solicitor. 

Approved:  August  3,  1934. 

T.  A.  Walters,  First  Assistant  Secretary. 


Osage— Attorneys  Fee 

M-27788  August  6,  1934. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

July  7,  1933,  the  Department  approved  the  em- 
ployment of  Leahy,  Macdonald  and  Files,  attor- 
neys, for  the  purpose  of  defending  Robert  Smith, 
a  restricted  Osage  Indian,  in  litigation  before  the 
Oklahoma  State  courts  arising  out  of  marital  en- 
tanglements in  which  Smith  had  become  involved. 
One  suit,  instituted  by  Juanita  Wilson  Smith, 
charges  that  Smith  entered  into  a  bigamous  mar- 
riage with  her,  committed  assault  and  battery,  etc., 
and  prays  for  recovery  of  damages  in  the  amount 
of  $65,000.  The  attorneys  for  Smith  appear  to  have 
been  successful  in  obtaining  an  annulment  of  the 
earlier  marriage  giving  rise  to  the  charge  of  big- 
amy and  also  filed  a  divorce  action  on  behalf  of 
Smith  against  Juanita  Wilson  Smith,  alleging  de- 
sertion. Stipulations  for  the  settlement  of  the  pend- 
ing damage  suit  and  the  divorce  suit  have  been 
entered  into  providing  for  the  payment  by  Smith 
to  Juanita  of  $2,750.  In  considering  the  propriety 
of  approving  the  stipulations  of  settlement,  the 
question  has  been  raised,  upon  which  my  opinion 
is  requested,  as  to  whether  the  approval  by  the  De- 
partment of  the  employment  of  attorneys  to  rep- 
resent a  restricted  member  of  the  Osage  Tribe  in 
litigation  before  a  State  court  binds  the  Secretary 
of  the  Interior  to  the  extent  of  requiring  him  to 
pay  whatever  judgment  is  ultimately  entered 
therein. 

This  question  must  be  answered  in  the  negative. 
No  judgment  of  any  court,  State  or  Federal,  in  a 
suit  between  an  Indian  and  a  private  party  can 
have  any  binding  effect  upon  the  Government  or 
its  administrative  officers.  This  is  settled  law  with 
but  one  qualification.  See  Bowling  and  Miami  Im- 
provement Company  v.  United  States  (233  U.S. 
528,  534)  ;  Sunderland  v.  United  States  (266  U.S. 
226)  ;  Privett  v.  United  States  (256  U.S.  201)  ; 
United  States  v.  Candelaria  (271  U.S.  432,  444). 
The  one  qualification,  as  pointed  out  in  the  Can- 
delaria case,  is  that  where  the  Government  has 
employed  and  paid  a  special  attorney  to  represent 
the  Indians  and  look  after  their  interests,  the 
United  States  is  bound  as  effectually  as  if  it  were 
a  party  by  the  judgment  in  a  suit  begun  and 
prosecuted  by  the  special  attorney  so  employed  and 
paid.  In  Logan  v.  United  States  (58  Fed.  2d.  697) 
it  was  sought  to  bring  within  the  qualification  a 
case  wherein  the  Osage  tribal  attorney,  employed 
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and  paid  from  Osage  tribal  funds,  had  appeared 
and  represented  individual  Osage  Indians.  Hold- 
ing that  the  United  States  was  not  bound  by  the 
judgment  in  such  a  proceeding,  the  Circuit  Court 
of  Appeals,  Tenth  Circuit,  said: 

"To  sustain  the  plea,  appellant's  counsel  re- 
lies upon  United  States  v.  Candelaria,  271 
U.S.  432,  46  S.  Ct.  561,  70  L.  Ed.  1023.  The 
distinction,  as  we  see  it,  between  that  case  and 
this  is  that  it  appears  therein  that  the  attorney 
who  represented  prior  litigation  in  a  case  of 
the  same  character  and  between  the  same  par- 
ties in  the  state  court  was  employed  and  paid 
by  the  United  States,  whereas  in  this  case  the 
superintendent  and  his  attorney,  in  making 
the  interplea  in  the  probate  court,  were  not 
paid  as  such  officers  by  the  United  States;  but 
annual  appropriations  have  been  made  by 
Congress  and  were  being  made  at  that  time, 
and  it  was  provided  that  they  should  be  paid 
out  of  the  funds  held  by  the  Secretary  of  the 
Interior  for  the  Osage  Indians.  The  tribal 
attorney  was  selected  by  the  tribe.  They  were 
not,  therefore,  the  representatives  of  the 
United  States  in  making  the  interplea.  There 
is  no  showing  that  the  Secretary  of  the  Interior 
advised  that  the  interplea  be  made.  We,  there- 
fore, conclude  that  the  United  States,  as  plain- 
tiff in  this  suit,  was  not  bound  by  the  action 
of  the  county  court  in  denying  the  interplea." 

If  appearance  in  litigation  on  behalf  of  an  In- 
dian by  an  attorney  so  intimately  related  to  the 
Indians  as  a  tribal  attorney  employed  under  con- 
tract approved  by  the  Secretary  of  the  Interior, 
does  not  make  the  judgment  entered  therein  bind- 
ing upon  the  United  States,  and  the  foregoing  de- 
cision so  holds,  the  appearance  of  a  private  attor- 
ney employed  and  paid  by  an  individual  Indian 
obviously  cannot  have  such  a  binding  effect.  In 
virtue  of  the  jurisdiction  resting  in  the  court  over 
the  parties  thereto,  the  judgment  entered  in  such 
a  suit  is,  of  course,  binding  upon  them  and  may  be 
enforced  against  any  unrestricted  property  which 
the  Indian  judgment  debtor  may  own  free  from 
Federal  control  or  supervision.  The  restricted  prop- 
erty of  the  judgment  debtor,  however,  is  exempt 
from  levy  and  sale  under  such  a  judgment.  Mullen 
v.  Simmons  (234  U.S.  192).  In  that  case,  an  at- 
tempt was  made  to  sell  restricted  land  of  a  member 
of  the  Five  Civilized  Tribes  in  Oklahoma  in  ex- 
ecution of  a  judgment.  The  court  held  that  this 
could  not  be  done:  that  the  policy  of  Congress  in 
regard  to  restrictions  upon  alienation  of  allotments 
has  been  to  protect  the  Indians  against  their  own 
improvidence,  whether  shown  by  acts  of  commis- 
sion or  omission,  contracts  or  torts;   that  these  re- 


strictions applied  to  a  judgment  entered  against 
an  allottee,  whether  based  on  a  tort  or  on  a  con- 
tract; and  that  a  tort  may  be  a  breach  of  a  more 
legal  duty  or  a  consequence  of  negligent  conduct, 
and  a  confessed  judgment  based  on  a  prearranged 
tort  might  become  an  easy  means  of  circumvent- 
ing the  policy  of  the  statutes  restricting  alienation 
of  Indian  allotments  if  alienation  could  be  effec- 
ted by  levy  and  sale  under  such  a  judgment. 

It  does  not  follow,  however,  that  the  Secretary  of 
the  Interior  is  without  authority  to  make  payment 
of  a  judgment  obtained  against  a  restricted  mem- 
ber of  the  Osage  Tribe  of  Indians  in  a  State  court. 
Section  1  of  the  act  of  February  27,  1925  (45  Stat. 
1008),  authorizes  the  Secretary  of  the  Interior  to 
expend  the  restricted  funds  of  members  of  the 
Osage  Tribe  for  their  benefit  under  such  rules  and 
regulations  as  he  may  prescribe.  Section  6  of  the 
act  further  authorizes  the  Secretary  of  the  Interior 
to  pay  from  such  funds  indebtedness  incurred  by 
reason  of  the  unlawful  acts  of  carelessness  or  negli- 
gence of  such  members.  Under  the  broad  authority 
so  conferred,  the  Secretary  may,  if  in  his  judgment 
it  is  to  the  benefit  of  the  Indian  so  to  do,  pay  such 
a  judgment  in  its  entirety  or  he  may  settle  the 
claim  by  payment  of  such  sum  as  he  may  deem 
proper.  The  authority  of  the  Secretary  is,  of  course, 
discretionary,  and  the  extent  of  its  exercise  in  any 
given  case  is  a  matter  resting  in  his  sound  judg- 
ment. 

A  further  question  upon  which  you  asked  my 
opinion  relates  to  the  "necessity  or  desirability  of 
authorizing  the  employment  of  attorneys  to  rep- 
resent Indians  in  damage  suits  brought  against 
them  in  the  State  courts".  While  this  a  question 
for  administrative  determination,  I  may  say  that 
many  reasons  may  be  assigned  for  the  necessity  or 
desirability  of  authorizing  such  employment.  Per- 
haps the  most  important  of  these  is  that  in  view  of 
the  congressional  inhibition  against  the  making 
of  contracts  of  debt  by  Osage  Indians  of  one-half 
or  more  Indian  blood  without  the  approval  of  the 
Secretary  of  the  Interior  (see  section  6  of  the  act 
of  February  27,  1925,  43  Stat.  1008,  and  section  5, 
act  of  March  2,  1929,  45  Stat.  1478),  such  Indians, 
in  the  absence  of  proper  authorization,  would  be 
deprived  of  the  right  to  employ  counsel  in  defense 
of  claims  asserted  against  them  in  the  courts.  Un- 
scrupulous persons  would  thus  be  encouraged  to 
bring  suits  against  the  Indians  in  the  hope,  in 
some  cases,  of  converting  claims  with  little  or  no 
merit  into  enforceable  judgments  and,  in  others, 
of  obtaining  judgments  by  default  for  execessive 
or  unconscionable  amounts.  A  judgment  is  none 
the  less  conclusive  because  rendered  by  default. 
United  States  ex  rel.  Harshman  v.  County  Court 
(122  U.S.  306).  Such  judgment  is  just  as  con- 
clusive an  adjudication  of  whatever  is  essential  to 
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support  the  judgment  as  one  rendered  after  an- 
swer and  contest.  Last  Chance  Mining  Company 
v.  Tyler  Mining  Company  (157  U.S.  683).  Such 
judgments  would  clearly  be  enforceable  by  levy 
and  execution  upon  unrestricted  property  owned 
by  the  judgment  debtor.  Restricted  property 
would,  of  course,  be  protected,  but  there  is  always 
the  possibility  that  such  protection  may  be  with- 
drawn by  the  removal  of  restrictions  or  the  en- 
actment of  legislation  under  which  the  payment  of 
claims  merged  into  judgment  may  be  required 
from  moneys  in  the  hands  of  the  Secretary  of  the 
Interior  belonging  to  the  judgment  debtor.  The 
hazards  to  which  the  Indians  would  be  subjected 
suggest  that  the  adoption  of  a  general  policy  de- 
clining to  authorize  the  employment  of  attorneys 
to  represent  members  of  the  Osage  Tribe,  regard- 
less of  the  circumstances  presented,  would  be  un- 
wise unless  the  Government  itself  is  in  position  to 
furnish  trained  counsel  at  its  own  expense  to  rep- 
resent the  Indians.  In  the  absence  of  governmental 
counsel,  the  question  of  authorizing  the  employ- 
ment of  private  counsel  may  well  be  left  for  de- 
termination in  the  light  of  the  facts  presented  in 
each  particular  case. 

Nathan  R.  Margold, 

Solicitor. 


Rosebud  Sioux— Cash  Allotment  Benefits 

August  8, 1934. 

Memorandum    for    the    Commissioner    of    Indian 
Affairs: 

Your  letter  of  August  I,  recommending  that  an 
application  submitted  by  the  heirs  of  Wounded 
Him  Again,  or  Joseph  Crow  Eagle,  deceased  Rose- 
bud Sioux  allottee  No.  2092,  for  cash  allotment 
benefits,  be  approved,  is  returned  herewith  for  fur- 
ther consideration. 

I  agree  with  your  conclusion  that  the  application 
should  be  approved  but  not  with  the  reasoning  by 
which  that  conclusion  is  reached. 

Section  17  of  the  act  of  March  2,  1889  (25  Stat. 
888-894) ,  provided  for  the  allowance  to  Sioux  In- 
dians of  certain  articles  of  personal  property  to  each 
head  of  a  family  or  single  person  over  the  age  of 
18  years  "who  shall  have  or  may  hereafter  take  his 
or  her  allotment  of  land  in  severalty",  and  the  act 
of  June  10,  1896  (29  Stat.  321-334) ,  authorized  the 
payment  of  cash  to  such  Indians  for  the  commuted 
value  of  the  articles  of  personal  property  provided 
for  in  the  prior  act.  Wounded  Him  Again,  or 
Joseph  Crow  Eagle,  was  allotted  August  21,  1900, 
under  the  act  of  1889  and  died  September  10,  1910. 
As  the  head  of  a  family  with  an  approved  allotment, 


he  was  entitled  at  the  time  of  his  death  to  receive 
cash  benefits,  and  under  the  Comptroller's  decision 
of  May  11,  1915  (21  Comp.  Dec.  806) ,  his  right  to 
receive  the  same  inured  to  the  benefit  of  his  heirs. 
The  question  presented  is  whether  the  right  of  the 
heirs  is  cut  off  by  section  14  of  the  act  of  June  18, 
1934  (Public  No.  383) ,  which  reads: 

"The  Secretary  of  the  Interior  is  hereby  di- 
rected to  continue  the  allowance  of  the  articles 
enumerated  in  section  17  of  the  Act  of  March 
2,  1889  (23  Stat.  L  894),  or  their  commuted 
cash  value  under  the  Act  of  June  10,  1896  (29 
Stat.  L.  334)  ,  to  all  Sioux  Indians  who  would 
be  eligible,  but  for  the  provisions  of  this  Act, 
to  receive  allotments  of  lands  in  severalty  under 
section  19  of  the  Act  of  May  29,  1908  (25  Stat. 
L.  451)  ,  or  under  any  prior  act,  and  who  have 
the  prescribed  status  of  the  head  of  a  family 
or  single  person  over  the  age  of  eighteen  years, 
and  his  approval  shall  be  final  and  conclusive, 
claims  therefor  to  be  paid  as  formerly  from  the 
permanent  appropriation  made  by  said  section 
17  and  carried  on  the  books  of  the  Treasury  for 
this  purpose.  No  person  shall  receive  in  his  own 
right  more  than  one  allowance  of  the  benefits, 
and  application  must  be  made  and  approved 
during  the  lifetime  of  the  allottee  or  the  right 
shall  lapse.  Such  benefits  shall  continue  to  be 
paid  upon  such  reservation  until  such  time  as 
the  lands  available  therein  for  allotment  at  the 
time  of  the  passage  of  this  Act  would  have  been 
exhausted  by  the  award  to  each  person  re- 
ceiving such  benefits  of  an  allotment  of  eighty 
acres  of  such  land." 

The  foregoing  provision  obviously  has  no  appli- 
cation to  Indians  who  have  already  received  allot- 
ments in  severalty  under  the  laws  in  force  prior  to 
the  enactment  of  June  18.  The  direction  is  that 
allowance  of  cash  benefits  be  continued  to  all  Sioux 
Indians  who  would  be  eligible. 

"but  for  the  provisions  of  this  act  to  receive 
allotments  of  land  in  severalty  under  section  19 
of  the  Act  of  May  29,  1908  (25  Stat.  451) ,  or 
under  any  prior  act". 

This  plainly  comprehends  those  Indians  who  were 
unallotted  on  the  date  of  the  enactment.  Section  1 
of  the  act  prohibits  the  making  of  allotments  to 
such  Indians,  and  without  allotments  they  could 
not  qualify  for  cash  benefits  under  the  prior  laws. 
The  purpose  of  section  14  was  to  eliminate  the 
allotment  requirements  as  to  this  class  of  Indians 
so  as  to  permit  them  to  participate  in  the  cash 
benefits  as  and  when  they  reached  the  required 
status  of  single  persons  over  the  age  of  18  years  or 
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heads  of  families.  That  the  section  is  confined  to 
such  unallotted  Indians  is  evidenced  by  the  further 
direction  that  the  allowance  of  benefits  shall  be 
continued 

"until  such  time  as  the  lands  available  *  *  * 
for  allotment  at  the  time  of  the  passage  of  this 
act  would  have  been  exhausted  by  the  award 
to  each  person  receiving  such  benefits  of  an 
allotment  of  80  acres  of  such  land". 

The  provision  in  section  14  that  no  person  shall 
receive  in  his  own  right  more  than  one  allowance 
of  benefits  and  that  the  right  shall  lapse  unless  an 
application  is  "made  and  approved  during  the  life- 
time of  the  allottee"  appears  to  have  reference  only 
to  the  Indians  admitted  by  that  section  to  partici- 
pation in  the  cash  benefits,  leaving  unaffected  the 
persons  entitled  to  such  benefits  under  the  prior 
laws.  Bearing  in  mind  the  plain  purpose  of  the 
section  to  admit  for  participation  Indians  who 
would  have  been  entitled  to  receive  allotments  but 
for  the  provisions  of  the  act,  it  is  evident  that  the 
word  "allottee"  was  inaptly  used  to  describe  the 
person  to  whom  the  right  to  participate  was  ex- 
tended though  he  be  in  fact  unallotted.  To  hold 
otherwise  would  be  to  hold  that  Indians  having 
allotments  must  make  application  and  have  it 
approved  during  their  lifetime  while  the  unallotted 
Indians,  for  whose  benefit  section  14  was  enacted, 
would  not  be  bound  by  such  a  limitation.  Con- 
gress obviously  did  not  intend  such  a  result. 

In  view  of  the  foregoing,  section  14  of  the  act  of 
June  18,  1934,  must  be  held  to  be  without  applica- 
tion in  determining  the  right  of  the  heirs  of 
Wounded  Him  Again,  or  Joseph  Crow  Eagle,  to 
receive  the  cash  benefits  due  the  decedent.  Having 
received  an  allotment  under  the  act  of  1889  and 
having  attained  the  requisite  status  to  entitle  him 
to  receive  cash  benefits,  under  the  Comptroller's 
decision  of  May  11,  1913,  supra,  descended  to  his 
heirs.  The  application  of  the  heirs  should,  accord- 
ingly, be  approved. 

Nathan  R.  Margold, 

Solicitor. 


tion  of  her  son  Donald,  for  enrollment  with  the 
Red  River  Band  of  Chippewa  Indians  is  returned 
without  approval. 

The  conclusion  reached  in  the  third  paragraph 
of  your  letter  that  the  applicant  is  not  entitled  to 
enrollment  under  the  decision  of  the  United  States 
Circuit  Court  of  Appeals  in  Oakes  v.  United  States 

(172  Fed.  305)  ,  is  correct.  As  a  further  reason  for 
rejecting  the  application,  however,  the  concluding 
paragraph  of  your  letter  urges  that  the  act  of  June 
18,  1934  (Public  No.  383)  excludes  from  tribal 
rights  persons  such  as  the  applicant,  who  possess 
less  than  one  half  degree  of  Indian  blood  and  who 
were  born  away  from  the  reservation  and  the  tribe. 
Section  19  of  the  act  of  June  18,  1934,  defines  the 
term  "Indian"  only  for  the  purposes  of  the  act,  and 
for  those  purposes  makes  the  term  include,  first,  all 
persons  of  Indian  descent  who  are  members  of  any 
recognized  Indian  tribe  now  under  Federal  juris- 
diction; second,  all  persons  who  are  descendants  of 
such  members,  who  were  on  June  I,  1934,  residing 
within  the  present  boundaries  of  any  Indian  reser- 
vation; and  third,  all  other  persons  of  one  half  or 
more  Indian  blood.  Under  this  definition,  particu- 
larly the  third  division,  persons  of  less  than  one 
half  Indian  blood,  born  away  from  the  reservation 
and  the  tribe,  would  be  excluded  from  considera- 
tion in  carrying  out  the  purposes  provided  for  in 
the  act.  But  the  application  of  Donald  Beals  is  for 
enrollment  with  the  Red  Lake  Band  of  Chippewa 
Indians  for  the  purpose  of  receiving  a  share  in 
annuities  distributable  to  the  Chippewa  Indians 
of  Minnesota  not  under  the  act  of  June  18,  1934, 
but  under  section  7  of  the  act  of  January  14,  1889 

(25  Stat.  642) . 

The  act  of  June  18,  1934,  is  without  application, 
and  the  concluding  paragraph  of  your  letter  should, 
therefore,  be  eliminated. 

Nathan  R.  Margold, 

Solicitor. 


Shawnee— Awards 

August  8, 1934. 


Chippewa  Enrollment 

August  8, 1934. 

Memorandum    for    the    Commissioner    of    Indian 
Affairs: 

Your  letter  of  July  23,  addressed  to  Mrs.  E.  L. 
Beals,  Bothell,  Washington,  regarding  the  applica- 


Mr.  O.  K.  Chandler 
P.  O.  Box  194, 
Tulsa,  Oklahoma. 

My  Dear  Mr.  Chandler: 

I  have  received  your  letters  of  July  25,  August  4 
and  August  5  regarding  the  payment  of  awards  to 
Loyal  Shawnee  Indians  or  their  heirs  under  the  act 
of  March  4,  1929  (45  Stat.  1550) . 


August  9,  1934 
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After  carefully  examining  the  provisions  of  the 
statute,  it  is  my  opinion  that  irrespective  of  whether 
the  claimant  is  a  restricted  or  unrestricted  Indian, 
payment  of  the  amount  due  may  be  made  either 
to  the  claimant  direct  or  be  forwarded  in  care  of 
his  duly  authorized  attorney  in  fact.  The  question 
of  which  mode  of  payment  should  be  followed 
presents,  of  course,  an  administrative  question,  sub- 
ject to  determination  by  the  Commissioner  of  In- 
dian Affairs.  The  Commissioner  advises  me  that  he 
has  concluded  to  adopt  the  method  of  direct  pay- 
ment to  the  Indian  claimant,  with  the  qualification, 
however,  that,  before  such  payment  is  made,  the 
duly  authorized  attorney  or  agent  of  any  claimant 
will  be  given  the  privilege  of  applying  for  and  re- 
ceiving such  reasonable  compensation  as  the  serv- 
ices rendered  are  found  to  merit.  If  you  desire  to 
avail  yourself  of  this  privilege,  it  is  suggested  that 
you  file  immediately  with  the  Commissioner,  in 
each  case  in  which  you  claim  compensation,  item- 
ized statements  showing  in  detail  the  services  you 
have  rendered,  together  with  powers  of  attorney  or 
other  evidence  of  your  employment  if  you  have  not 
already  done  so.  I  have  no  hesitancy  in  making  the 
assurance  that  you  will  receive  fair  treatment  at  the 
hands  of  the  Commissioner. 

With  respect  to  the  statement  contained  in  your 
letter  of  August  5  that  you  have  learned  that  the 
Government  is  attempting  to  influence  or  cause 
certain  of  your  clients  to  repudiate  their  contracts 
or  agreements  with  you,  I  quote  for  your  informa- 
tion the  following  statement  made  to  me  by  Assist- 
ant Commissioner  Zimmerman  under  date  of 
August  7: 

"This  is  to  advise  you  that  no  instructions 
or  advise,  oral  or  written,  to  the  above  named 
Indians,  or  any  other  Indians,  have  been  issued 
by  this  Office  suggesting  that  they  ignore  or 
repudiate  contracts  they  may  have  entered  into 
with  O.  K.  Chandler,  or  any  other  person. 

From  time  to  time  letters  have  been  written 
by  this  Office  to  various  superintendents  and 
Indians  advising  them  that  the  services  of  an 
attorney  or  agent  are  not  necessary  to  assist  in 
the  collection  of  sums  due  the  Indians  from  the 
government  and  that  the  employment  of  at- 
torneys or  agents  for  such  purpose  only  added 
an  unnecessary  expense  to  the  Indian  claim- 
ants. In  such  letters,  however,  the  names  of  no 
attorneys  or  agents  were  mentioned,  and  as 
above  stated,  in  no  instance  has  any  advice 
been  given  or  suggestions  made  that  contracts 
already  entered  into  be  repudiated." 

Solicitor. 


Creek— State  Oil  Production  Tax 

August  9, 1934. 

Memorandum     to    the    Commissioner    of    Indian 
Affairs: 

I  am  returning,  without  approval,  your  letter  of 
July  24,  recommending  allowance  of  the  claim  of 
the  Oklahoma  Tax  Commission  for  payment  of 
$2,351  as  gross  production  taxes  assessed  against  a 
two-thirds  royalty  interest  in  oil  produced  from 
land  allotted  to  John  Lewis,  deceased  full-blood 
Creek  Indian. 

John  Lewis  died  intestate  August  1,  1924,  where- 
upon a  two-thirds  interest  in  his  estate  passed  to 
Manna  Lewis,  widow,  one-third;  Lillie  Lewis,  one- 
sixth,  and  Eddie  Lewis  one-sixth.  All  three  are 
full  blood  Indians  and  the  interests  inherited  by 
them  in  the  estate  continued  subject  to  restrictions 
against  both  alienation  and  taxation.  The  estate 
included  the  allotted  lands  of  John  Lewis,  which 
were  rich  in  oil  production  and  designing  persons 
immediately  sought  to  acquire  the  interests  of  the 
heirs  in  this  valuable  property.  In  1925  one,  D. 
Replogle,  with  the  approval  of  the  County  Court 
of  Okfuskee  County,  Oklahoma,  obtained  convey- 
ances from  Manna,  Lillie  and  Eddie  Lewis  for  a 
consideration  which  was  apparently  grossly  inade- 
quate. Immediately  thereafter  he  filed  a  suit  in  the 
District  Court  for  Creek  County  to  quiet  his  title. 
The  Indian  defendants  filed  a  cross  petition,  pray- 
ing for  cancelation  of  the  deeds.  Judgment  of  the 
court  was  for  the  plaintiff  Replogle,  and  an  appeal 
was  taken  to  the  Supreme  Court  of  Oklahoma. 
While  the  appeal  was  pending,  a  compromise  was 
affected  whereby  Replogle  was  allowed  to  retain 
some  S46,000  in  royalties  which  he  had  collected 
during  his  claimed  ownership,  and  the  Indians 
received  from  him  reconveyances  of  their  respective 
interests  in  the  lands  by  deeds  containing  restric- 
tions against  alienation. 

In  these  circumstances  you  hold  that  the  original 
deeds  from  the  Indians  to  Replogle  freed  the  lands 
from  all  restrictions  and  subjected  them  to  taxa- 
tion, and  that  the  reconveyances  to  the  Indians  did 
not  operate  to  withdraw  the  lands  from  taxation. 
The  cases  of  Shaw  v.  Oil  Corporation  (276  U.S. 
575)  and  United  States  v.  Brown  (8  Fed.  2d  564) , 
cited  in  support  of  this  position,  do  not  appear  to 
be  controlling.  The  question  of  taxation  was  not 
involved  in  United  States  v.  Broxun.  Shaw  v.  Oil 
Corporation  and  other  related  cases  merely  stand 
for  the  proposition  that  the  investment  of  restricted 
moneys  belonging  to  individual  Indians  in  pri- 
vately owned  taxable  lands  does  not  withdraw 
such  lands  from  the  taxing  power  of  the  State.  In 
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the  instant  case,  we  are  not  dealing  with  an  invest- 
ment of  restricted  moneys  in  taxable  lands,  but 
with  the  restoration  to  the  Indians  of  a  preexisting 
title  taken  from  them  under  circumstances  indicat- 
ing constructive  fraud.  Had  the  title  been  restored 
by  a  court  decree  setting  aside  the  conveyances  from 
the  Indians,  the  title  would  unquestionably  have 
been  received  by  them  subject  to  the  original  re- 
strictions protecting  the  land  from  both  alienation 
and  taxation.  That  restoration  of  the  title  resulted 
from  the  voluntary  action  of  the  parties  in  effecting 
the  compromise  should  not  call  for  a  different 
result.  In  Drummond  v.  United  States  (34  Fed.  2d 
755)  it  was  held  that  Indians  who,  after  the  sale  of 
their  restricted  lands,  subject  to  mortgage,  received 
a  deed  from  the  defaulting  purchasers  in  settlement, 
held  the  title  subject  to  the  original  Federal  re- 
strictions. The  court  said: 

"It  is  contended  here,  of  course,  that  the  deed 
to  Brown  and  Boren  was  intended  to  convey 
to  them  an  unrestricted  title,  but  the  condi- 
tion was  that  it  was  to  be  unrestricted  in  their 
hands  only,  and  that  if  it  reverted  by  fore- 
closure or  otherwise,  it  was  then  to  be  held  by 
the  Indians  as  originally.  To  hold  that  the 
failure  of  the  Secretary  of  the  Interior  to  prom- 
ulgate a  regulation  covering  the  contingency 
of  a  surrender  without  foreclosure  should  result 
in  a  removal  of  restrictions  in  such  a  case, 
would  be  to  defeat  the  obvious  intent  and  pur- 
pose of  the  government  to  afford  the  Indians 
the  protection  intended  for  them.  Looking  at 
substance,  and  not  form,  we  think  that  it  is 
clear  that  the  transaction  with  Brown  and 
Boren  was  nothing  more  than  an  abortive  sale 
of  a  restricted  allotment." 

To  the  same  effect  is  Smith  v.  McCullough  (270 
U.S.  456)  .  In  that  case  a  restricted  Quapaw  Indian, 
with  the  approval  of  the  Secretary  of  the  Interior, 
had  conveyed  his  restricted  land  by  deed  which 
described  itself  as  a  mortgage  and  subsequently  re- 
ceived a  release  and  reconveyance.  The  court  held 
that  the  transaction  did  not  rid  him  of  the  restric- 
tions on  the  land,  and  that  when  the  reconveyance 
was  made  the  situation  was  essentially  the  same  as 
if  there  had  been  no  conveyance.  While  the  facts 
in  these  cases  are  not  the  same  as  those  involved  in 
the  case  under  consideration,  the  principle  an- 
nounced appears  to  be  applicable. 

Conceding  that  the  matter  is  not  entirely  free 
from  doubt,  I  am  constrained,  in  view  of  the  fore- 
going, to  hold  that  the  two-thirds  royalty  interest 
of  Manna,  Lillie  and  Eddie  Lewis  in  the  allotted 
lands  of  John  Lewis,  deceased,  was  not  taxable  dur- 


ing the  period  covered  by  the  claim  of  the  Okla- 
homa Tax  Commission  and,  therefore,  recommend 
that  payment  of  the  claim  be  denied. 

Nathan  R.  Margold, 

Solicitor. 


Wheeler-Howard  Act— Fee  Patent 


August  14, 1934. 


Memorandum  for  Mr.  Collier: 


I  do  not  see  any  room  for  doubt  or  argument  on 
the  question  whether  the  Wheeler-Howard  Act 
forbids  the  granting  of  fee  patents.  Early  drafts  of 
the  bill  prepared  in  this  Office  specifically  prohib- 
ited the  granting  of  fee  patents  in  the  following 
terms: 

"The  authority  of  the  Secretaary  of  the  In- 
terior to  issue  to  Indians  patents  in  fee  or  cer- 
tificates of  competency  or  otherwise  to  remove 
the  restrictions  on  land  allotted  to  individual 
Indians  under  any  law  or  treaty  is  hereby 
revoked." 

This  specific  prohibition  was  deliberately  struck  out 
at  a  hearing  of  the  Subcommittee  of  the  Senate 
Committee  on  Indian  Affairs  appointed  to  study  the 
Wheeler-Howard  Bill.  It  was  struck  out  at  the  sug- 
gestion of  Senator  Wheeler,  who  declared,  in  sub- 
stance, that  it  would  be  monstrous  to  deprive  the 
Secretary  of  the  Interior  of  discretion  to  release  In- 
dians of  the  standing  of  Mr.  Curtis  from  restric- 
tions on  alienation.  At  this  time,  you  consented  to 
Senator  Wheeler's  suggestion.  I  can  see  no  reason 
for  questioning  now  the  effect  of  this  deliberate 
omission.  The  memorandum  of  Mr.  Reeves  offers 
no  argument  for  any  other  construction  than  the 
one  thus  confirmed  by  the  history  of  the  legislation. 
I  agree  with  your  suggestion  that,  under  the  cir- 
cumstances, the  sweeping  attempt  in  Section  4  to 
prohibit  alienations  of  restricted  Indian  land  is 
largely  meaningless,  and  that  the  original  purpose 
of  the  statute  in  this,  as  in  several  other  respects, 
has  not  been  achieved.  The  remedy  for  this,  in  my 
judgment,  is  amendatory  legislation,  rather  than 
arbitrary  interpretation  of  the  legislation  already 
secured  which  may  be  overthrown  by  a  contrary 
construction  on  the  part  of  a  future  Administration. 

Nathan  R.  Margold, 

Solicitor. 
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Devise  of  Restricted  Lands 


54  I.D.  584 
M-27776 


August  17,  1934, 


SYNOPSIS 


Section  4  of  the  Wheeler-Howard  Act  (Pub- 
lic No.  383,  73d  Congress) ,  construed  in  the 
light  of  its  legislative  history,  extends  the  priv- 
ilege of  receiving  a  devise  of  restricted  Indian 
lands  to  the  lawful  heirs  of  the  testator, 
whether  or  not  members  of  any  Indian  tribe. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  upon  the  proper 
construction  of  section  4  of  the  Wheeler-Howard 
Act  (Public  No.  383,  73d  Congress)  in  so  far  as 
this  section  limits  the  class  of  persons  to  whom  an 
Indian  may  devise  restricted  lands. 

The  relevant  language  of  this  section  declares: 

"Except  as  herein  provided,  no  sale,  devise, 
gift,  exchange  or  other  transfer  of  restricted 
Indian  lands  or  of  shares  in  the  assets  of  any 
Indian  tribe,  or  corporation  organized  here- 
under, shall  be  made  or  approved:  Pro-aided, 
however,  That  such  lands  or  interests  may, 
with  the  approval  of  the  Secretary  of  the  In- 
terior, be  sold,  devised,  or  otherwise  trans- 
ferred to  the  Indian  tribe  in  which  the  lands 
or  shares  are  located  or  from  which  the  shares 
were  derived  or  to  a  successor  corporation;  and 
all  instances  such  lands  or  interests  shall  des- 
cend or  be  devised,  in  accordance  with  the  then 
existing  laws  of  the  State,  or  Federal  laws  where 
applicable,  in  which  said  lands  are  located  or 
in  which  the  subject  matter  of  the  corporation 
is  located,  to  any  member  of  such  tribe  or  of 
such  corporation  or  any  heirs  of  such  member:" 

The  question  of  what  persons  other  than  mem- 
bers of  the  testator's  tribe  may  lawfully  be  desig- 
nated as  devisees  of  his  restricted  property,  where 
such  property  is  subject  to  the  terms  of  the 
Wheeler-Howard  Act,  is  raised  by  the  ambiguity  of 
the  last  two  words  in  the  passage  above  quoted, 
namely,  "such  member".  If  "such  member"  refers 
to  the  testator  himself,  then  the  class  of  nonmem- 
bers  entitled  to  receive  restricted  Indian  property 
will  be  limited  to  those  who  through  marriage, 
descent  or  adoption  have  acquired  a  relationship 


to  the  testator  sufficient  to  constitute  them  heirs 
at  law. 

If  the  words  "such  member"  be  constructed  to 
mean  any  member  to  whom  the  property  in  ques- 
tion might  be  devised,  then,  apparently,  nonmem- 
ber  heirs  of  other  Indians  than  the  testator  might 
be  made  devisees  of  the  testator's  restricted  prop- 
erty. 

In  the  third  place,  the  phrase  "such  member" 
might  be  construed  to  refer  to  a  member  who  is  a 
devisee  under  the  will  in  question. 

While  a  strictly  grammatical  construction  might 
lead  to  the  conclusion  that  "such  member"  referred 
to  the  preceding  phrase  "any  member  of  such  tribe 
or  of  such  corporation"  and  thus  would  seem  to 
justify  either  the  second  or  the  third  interpretation 
of  the  phrase  in  question  suggested  above,  I  am 
of  the  opinion  that  such  a  construction  cannot  be 
reasonably  maintained  and  that  the  first  interpreta- 
tion advanced  above  is  the  proper  one,  i.e.  that  the 
testator  may  devise  to  his  own  heirs  regardless  of 
their  membership  or  nonmembership  in  any  Indian 
tribe  or  corporation,  but  that  outside  the  circle  of 
heirs,  the  testator  may  devise  only  to  fellow-mem- 
bers of  his  tribe  or  corporation. 

The  third  construction  advanced  above,  namely, 
that  under  the  section  in  question  the  class  of 
proper  devisees  includes,  in  addition  to  all  members 
of  the  testator's  tribe  or  corporation,  all  nonmem- 
bers  who  happen  to  be  heirs  of  those  members 
benefitting  from  the  will,  seems  to  reduce  to  mean- 
inglessness.  If  A  devises  property  to  B,  B  has  no 
heirs  if  he  is  alive,  and  on  the  other  hand,  if  B  is 
dead  at  the  time  the  will  takes  effect  B's  heirs  take 
by  substitution  and  an  express  devise  to  them  is, 
therefore,  unnecessary.  In  either  case  a  statutory 
grant  of  power  to  devise  property  not  only  to  B  but 
to  B's  heirs  would  be  without  meaning. 

A  similar  difficulty  arises  if  we  attempt  to  con- 
strue the  phrase  "such  member"  as  referring  to  all 
those  members  of  the  Indian  tribe  who  might  be 
devisees  themselves,  i.e.  all  members  of  the  tribe 
except  the  testator.  The  living  members  of  the  tribe 
have  no  heirs.  The  only  possible  beneficiaries  of 
this  construction  would  be,  therefore,  the  non- 
member  heirs  of  those  members  of  the  tribe  who 
have  died  prior  to  the  execution  of  the  will.  While 
this  is  a  legally  possible  construction,  it  is  not  one 
which  commends  itself  to  reflective  judgment.  Con- 
gress certaianly  did  not  intend  to  give  the  privilege 
of  receiving  a  devise  of  restricted  land  to  all  non- 
Indians  who  might  be  the  heirs  of  any  of  the  de- 
ceased members  of  the  Indian  tribe  to  which  the 
testator  belonged,  and  to  exclude  from  this  priv- 
ilege the  heirs  of  the  testator  himself.  Certainly 
Congress  was  not  considering  the  condition  of  non- 
Indians  having  no  subsisting  relationship  with  the 
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decedent  or  with  any  living  member  of  his  tribe 
but  who  might  nevertheless  show  some  right  of 
inheritance  from  an  Indian  member  of  the  tribe 
long  deceased. 

The  circumstances  under  which  the  phrase  "or 
any  heirs  of  such  member"  was  inserted  in  the 
Wheeler-Howard  Bill  indicate  the  proper  meaning 
to  be  attached  to  that  phrase.  Early  drafts  of  the 
legislation  (e.g.  H.  R.  7902,  Title  III,  Sec.  5,  April 
House  Committee  Print;  S.  2755,  Sec.  4,  May  Sen- 
ate Committee  Print) ,  both  in  the  House  and  in 
the  Senate,  limited  the  privilege  of  inheriting  re- 
stricted property  to  the  members  of  the  testator's 
tribe,  in  accordance  with  the  fundamental  purpose 
of  the  legislation  to  conserve  Indian  lands  in  In- 
dian ownership  and  to  prevent  the  further  check- 
er-boarding of  Indian  lands  through  the  acquisi- 
tion of  parcels  of  such  lands  by  persons  not  subject 
to  the  authority  of  the  Indian  tribe  or  reservation. 
To  this  limitation  the  objection  was  urged  that 
in  some  cases  the  heirs  of  a  deceased  Indian  would 
not  be  members  of  the  tribe  or  corporation  to 
which  the  deceased  had  adhered,  and  that  it  would 
be  unfair  to  deny  such  natural  heirs  the  right  to 
participate  in  a  devise  of  property.  The  House 
Committee  on  Indian  Affairs,  therefore,  added  to 
the  clause  first  considered  the  phrase  "or  any  heirs 
of  such  member".  (H.  R.  7902,  Sec.  4,  as  reported 
to  the  House) .  Independently,  the  Senate  Commit- 
tee on  Indian  Affairs  added  to  the  draft  under  its 
consideration  a  parallel  phrase  more  restricted  in 
scope,  "or  the  Indian  heirs  of  such  member".  (S. 
2755,  Sec.  4.  Committee  Print  No.  2;  S.  3645,  Sec. 
4,  as  reported  to  the  Senate) .  It  seems  clear  that 
the  purpose  of  these  legislative  afterthoughts  was 
not  to  alter  fundamentally  the  intent  and  scope  of 
the  original  restriction  but  rather  to  provide  for 
the  exigencies  of  a  special  case  that  had  not  been 
distinctly  considered,  namely,  the  case  of  an  Indian 
testator  desiring  to  divide  his  estate  by  will  among 
those  who  would,  in  the  absence  of  a  will,  have 
been  entitled  to  share  in  the  estate,  namely,  his  own 
heirs. 

That  the  Chairman  of  the  House  Committee  on 
Indian  Affairs  so  construed  the  phrase  here  in 
question  is  indicated  by  his  explanatory  statement 
to  the  House  of  Representatives: 

"Section  4  stops  a  dangerous  leak  through 
which  the  restricted  allotted  lands  still  in  In- 
dian ownership  pass  therefrom.  Upon  the 
death  of  an  allottee  the  number  of  heirs  fre- 
quently makes  partition  of  the  land  im- 
practical, and  it  must  be  sold  at  partition  sale, 
when   it   generally    passes   into    the   hands  of 


whites.  This  section  endeavors  to  restrict  such 
sales  to  Indian  buyers  or  to  Indian  tribes  or 
organizations.  It.  however,  permits  the  de- 
vise of  restricted  lands  to  the  heirs,  whether 
Indian  or  not."  (Cong.  Rec.  June  15,  p. 
12051). 

It  requires  no  strained  construction  of  language 
to  interpret  the  phrase  "or  any  heirs  of  such  mem- 
ber" in  accordance  with  this  intent  and  purpose. 
The  phraseology  of  section  4  suffers  from  the 
looseness  of  syntax  incident  to  the  agglutinative 
process  of  amendment.  Grammatical  rules,  such  as 
that  requiring  a  definite  antecedent  for  the  word 
"such",  are  not  always  religiously  observed  in  the 
closing  days  of  a  Congressional  session.  In  the 
phrase  "heirs  of  such  member"  the  reference  of  the 
word  "such"  is  supplied  not  by  any  clear  gram- 
matical antecedent  but  by  the  fact  that  the  "mem- 
ber chiefly  considered  throughout  the  section, 
though  never  expressly  named,  is  the  testator.  This 
is  not  the  onlv  instance  in  the  statute  where  the 
word  "such"  cannot  be  construed  by  simple  appli- 
cation of  the  rules  of  grammar.  (See  the  initial 
words  of  Sec.  17)  . 

To  conclude,  legal  usage  requires  that  the  phrase 
"heirs  of  such  member"  must  refer  to  the  heirs  of 
one  who  is  deceased.  Nemo  est  haeres  viventis.  The 
only  deceased  person  considered  in  the  section  is 
the  testator.  Evidence  of  the  intent  of  Congress  in- 
dicates that  it  is  the  testator's  heirs  that  are  being 
considered.  I  am  of  the  opinion  that  the  phrase 
"heirs  of  such  member"  should  properly  be  con- 
strued to  mean  "heirs  of  the  testator". 

Nathan  R.  Margold, 

Solicitor. 

Approved:  August  17,  1934. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Quapaw— Mineral  Lease 


August  21,  1934. 


Memorandum  to  the  Secretary : 


May  18,  1934,  the  Attorney  General  advised  you 
that  cases  No.  8908  and  8920,  United  States  v. 
Eagle-Picher  Lead  Company,  instituted  in  the  dis- 
trict court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Missouri,  had 
been  dismissed.   The   suits  were   brought   for   the 
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purpose  of  recovering  from  the  defendant  large 
sums  of  money  alleged  to  be  due  on  ores  or  other 
substances  mined  and  removed  from  restricted 
lands  allotted  to  Harry  Crawfish  and  Mary  White- 
bird  (now  deceased)  under  lead  and  zinc  leases 
operated  by  the  defendant  company.  In  1912  both 
of  these  Indians  acting  under  authority  of  the  act 
of  June  7,  1897  (30  Stat.  62,  72),  executed  leases 
on  commercial  form  without  the  approval  of  the 
Department  to  certain  persons,  who  subleased  to 
the  Eagle-Picher  Company.  These  leases  were  for 
a  period  of  ten  years  and  at  a  royalty  of  five  per 
cent.  In  1922  new  leases  on  departmental  form 
were  made  and  approved  by  the  Secretary  of  the 
Interior  to  the  Eagle-Picher  Company  under  au- 
thority of  the  act  of  March  3,  1921  (41  Stat.  1225) , 
which  act  extended  the  restrictions  against  aliena- 
tion on  Quapaw  allotted  lands  and  committed 
supervision  and  control  of  all  mineral  leases  on  the 
lands  to  the  Secretary  of  the  Interior.  The  new 
leases  provided  for  a  royalty  of  ten  per  cent  and 
were  made  for  a  period  of  ten  years  and  as  long 
thereafter  as  lead  and  zinc  minerals  were  found  in 
paying  quantities.  The  new  leases  are  still  in  force. 
August  28,  1933,  the  Department  approved  two 
contracts,  one  executed  by  Harry  Crawfish  and  the 
other  by  Helene  Whitebird,  now  Romick,  as  an 
heir  of  Mary  Whitebird,  deceased,  both  restricted 
Quapaw  Indians,  employing  one  Marton  H.  Coop- 
er, an  auditor  of  Joplin,  Missouri,  in  the  matter 
of  recovering  for  them  additional  sums  on  lead 
and  zinc  ores  and  other  minerals  alleged  to  have 
been  removed  but  not  paid  for  from  the  Harry 
Crawfish  and  Mary  Whitebird  allotments.  The 
services  of  Mr.  Cooper  were  to  be  confined  to  re- 
quired auditing  and  accounting  work,  but  the  con- 
tract authorized  him  to  employ  attorneys  at  his 
expense,  subject  to  the  approval  of  the  Depart- 
ment. Mr.  Cooper  selected  as  attorneys  the  law 
firm  of  Mosman,  Rogers  and  Buzard,  which  selec- 
tion the  Department  approved.  Pursuant  to  his 
employment,  Mr.  Cooper  presented  to  the  Depart- 
ment detailed  audits  of  the  operations  of  the  Eagle- 
Picher  Company  on  the  two  allotments.  It  was 
shown  by  these  audits  that  the  ores  mined  and  re- 
moved from  the  premises  were  valuable  not  only 
for  the  lead  and  zinc  concentrates,  but  also  for 
their  sulphur  content,  which  the  Eagle-Picher 
Company  commercialized  and  sold.  In  the  case  of 
the  Harry  Crawfish  allotment,  the  value  of  the  sul- 
phur content  for  which  no  accounting  or  pay- 
ment was  made  to  the  Indian  lessor  was,  accord- 
ing to  the  audit,  about  $233,000.  The  report  on 
the  Mary  Whitebird  allotment  discloses  that  the 
value  of  the  sulphur  content  was  in  the  neighbor- 


hood of  $358,000.  In  addition,  the  audit  relating 
to  the  Whitebird  land  shows  a  shortage  in  royalty 
payments  on  lead  and  zinc  concentrates  of  about 
$18,000. 

The  Cooper  audits  were  duly  transmitted  to  the 
Department  of  Justice  for  investigation  with  the 
result  that  the  suits  under  consideration  were  in- 
stituted. An  examination  of  the  petitions  filed  dis- 
closes that  in  addition  to  the  claims  based  upon 
shortage  in  royalty  payments  on  lead  and  zinc  con- 
centrates and  the  utilization  of  the  sulphur  con- 
tent in  the  ores,  the  further  claim  was  asserted 
that  the  commercial  leases  executed  in  1912  were 
void  and  that  the  Indians  were  entitled  to  recover 
the  full  value  of  all  minerals  and  other  substances 
removed,  less  only  the  royalty  of  five  per  cent  paid 
under  the  terms  of  the  leases.  On  this  count  alone, 
the  recovery  sought  in  the  Whitebird  case  exceeds 
$800,000. 

After  the  suits  were  brought  the  defendant  com- 
pany sought  and  obtained  the  hearing  before  the 
Department  of  Justice.  Briefs  were  filed  by  the  de- 
fendant and  the  attorneys  for  the  Indians;  and  up- 
on investigation  and  consideration  thereof  the  De- 
partment of  Justice  concluded  not  only  to  dismiss 
the  suit  but  to  abandon  the  prosecution  of  any 
suit  against  the  Eagle-Picher  Company  based  upon 
the  alleged  invalidity  of  the  commercial  leases  ex- 
ecuted in  1912  or  to  recover  any  part  of  the  pro- 
ceeds derived  from  the  utilization  of  the  sulphur 
content  contained  in  the  lead  and  zinc  ores  mined 
and  removed  from  the  lands. 

With  respect  to  the  claim  that  lead  and  zinc 
ores  have  been  removed  and  not  paid  for,  it  ap- 
pears that  the  Attorney  General  had  caused  an  in- 
vestigation to  be  made  with  a  view  to  effecting  col- 
lection amicably  or  by  court  action  of  such  amounts 
as  may  be  found  to  be  due  the  Indians. 

Following  dismissal  of  the  suit,  the  attorneys  for 
the  Indians  requested  that  they  be  permitted  to  re- 
file  and  prosecute  the  suits  independent  of  the  Gov- 
ernment in  the  name  of  the  Indians.  In  view  of 
that  request  and  the  large  amounts  involved,  the 
Assistant  Commissioner  of  Indian  Affairs  had  in- 
formally requested  that  I  consider  the  matter  with 
a  view  to  determining,  first,  whether  there  is  any 
legal  basis  for  the  claim  against  the  Eagle-Picher 
Company  based  upon  the  alleged  invalidity  of  the 
commercial  leases  of  1912  and  also  that  based  upon 
the  action  of  the  company  in  utilizing  the  sulphur 
content  in  the  lead  and  zinc  ores,  and  second,  if 
so,  whether  the  necessary  suits  should  be  instituted 
and  prosecuted  by  the  United  States  or  by  the 
Indians  themselves  through  the  private  counsel 
employed  as  aforesaid. 
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The  Validity  of  the  1912  Commercial  Leases 

In  1912  leases  were  made  by  the  Indians  with- 
out departmental  approval  under  authority  of  the 
act  of  June  7,  1897   (30  Stat.  62,  72) ,  which  reads: 

"That  the  allottees  of  land  within  the  limits 
of  the  Quapaw  Agency,  Indian  Territory,  are 
hereby  authorized  to  lease  their  lands,  or  any 
part  thereof,  for  a  term  not  exceeding  three 
years,  for  farming  or  grazing  purposes,  or  ten 
years  for  mining  or  business  purposes.  And 
said  allottees  and  their  leases  and  tenants  shall 
have  the  right  to  employ  such  assistants, 
laborers,  and  help  from  time  to  time  as  they 
may  deem  necessary:  Provided,  That  whenever 
it  shall  be  made  to  appear  to  the  Secretary  of 
the  Interior  that,  by  reason  of  age  or  disability, 
any  such  allottee  can  not  improve  or  manage 
his  allotment  properly  and  with  benefit  to 
himself,  the  same  may  be  leased,  in  the  dis- 
cretion of  the  Secretary,  upon  such  terms  and 
conditions  as  shall  be  prescribed  by  him.  All 
acts  and  parts  of  acts  inconsistent  with  this 
are  hereby  repealed." 

The  foregoing  statute  empowered  Quapaw  In- 
dian allottees  to  lease  their  restricted  lands  for 
mining  and  other  purposes  without  governmental 
supervision  unless  it  was  made  to  appear  to  the 
Secretary  of  the  Interior  that  they  were  disquali- 
fied for  the  reasons  stated  in  the  statute,  in  which 
event  the  leases  were  required  to  be  made  under 
the  supervision  of  the  Secretary  and  subject,  of 
course,  to  his  approval.  In  the  dismissed  suits  the 
validity  of  the  leases  made  by  Mary  Whitebird 
and  Harry  Crawfish  was  attacked,  not  on  the 
ground  that  the  allottees  were  disqualified  from 
leasing  without  governmental  supervision,  but  on 
the  ground  that  the  act  of  June  7,  1897,  had  been 
superseded  or  repealed  by  certain  subsequent  laws. 
I  asree  with  the  position  taken  by  the  Department 
of  Justice  that  as  such  subsequent  laws  are  general 
statutes  making  no  specific  mention  of  the  Quapaw 
Indians,  they  would  not  operate  to  take  away 
powers  specifically  conferred  on  those  Indians  by 
a  prior  special  statute.  But  in  the  case  of  the  Mary 
Whitebird  lease,  other  and  far  more  substantial 
grounds  exist  for  questioning  the  validity  of  the 
lease. 

The  act  of  1897  permits  only  those  Quapaw  In- 
dians not  under  disability  to  lease  without  govern- 
mental supervision.  Where  made  to  appear  to  the 
Secretary  that  the  Indians  were  disqualified  in  leas- 
ing without  supervision  for  the  reason  stated  in  the 


act,  leases  by  such  Indians  were  invalid  unless  ap- 
proved by  the  Secretary.  Hampton  v.  Eioert  (22 
Fed.  (2d)  81) .  January  24,  1907,  the  Secretary  of 
the  Interior  prescribed  regulations  governing  the 
making  of  mineral  leases  by  allottees  disqualified 
by  age  or  disability  from  leasing  without  Federal 
supervision.  Section  1 1  of  the  regulations  contained 
a  list  of  those  allottees  to  whom  the  regulations 
applied  and  section  2  required  that  leases  by  them 
must  be  made  on  the  form  prescribed  by  the  regu- 
lations and  that  all  such  leases  must  be  submitted 
to  the  Superintendent  or  officer  in  charge  of  the 
Quapaw  Agency  within  thirty  days  from  their  ex- 
ecution for  transmission  to  the  Secretary  of  the  In- 
terior. Amendments  to  these  regulations  were  sub- 
sequently attempted  but  the  Circuit  Court  of  Ap- 
peals in  Hampton  v.  Eioert,  supra,  held  such  at- 
tempts ineffective  and  that  the  regulations  of  Janu- 
ary 24,  1907,  remained  in  full  force  and  effect.  The 
court  said: 

"It  is  conceded  in  the  briefs  that  the  regula- 
tions aforesaid  recognized  the  necessity  of  such 
departmental  supervision.  It  is  obvious,  upon 
the  record,  that  those  regulations  were  never 
formally  rescinded,  and  that  the  letters  indi- 
cating such  a  purpose  were  written  merely 
in  an  effort  to  adjust  irregularities  that  had 
crept  in,  as  reported  by  the  Quapaw  Agency, 
if  possible,  without  resort  to  drastic  remedies, 
and  without  running  counter  to  the  wishes  of 
the  Indians,  if  that  could  be  avoided.  Upon 
ascertaining  that  the  suggestions  of  the  depart- 
ment in  this  regard  met  with  strong  disfavor 
and  opposition,  the  Indian  agents  were  in- 
structed to  proceed  no  further  in  that  regard, 
and  therefore,  in  our  judgment,  the  regula- 
tions of  January  24,  1907,  remained  in  full 
force  and  effect." 

Section  11  of  the  regulations  of  January  24,  1907, 
constituted  a  finding  by  the  Secretary  of  the  In- 
terior that  the  Indians  therein  named  were  in- 
competent and  disqualified  from  leasing  without 
supervision  under  the  act  of  1897.  The  name  of 
Mary  Whitebird  appears  in  section  11  of  the  regu- 
lations; hence  the  leases  subsequently  made  by 
her  in  1912  required  the  approval  of  the  Secretary 
of  the  Interior  to  be  valid.  No  such  approval  hav- 
ing been  given,  the  lease  was  void.  Moreover,  the 
lease  provided  for  an  inadequate  royalty  of  five  per 
cent.  The  lease  involved  in  Hampton  v.  Ewert, 
supra,  provided  for  a  like  royalty,  and  the  court, 
with  respect  thereto,  said: 

"This  lease  reserved  a  royalty  of  but  5  per 
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cent.  It  is  evident  that  the  Secretary  of  the 
Interior  did  not  consider  this  a  fair  return,  and 
we  concur  in  that  view.  The  minor  Indians 
were,  in  our  judgment,  overreached  and  im- 
posed upon  in  the  lease  conveyance  made." 

A  suit  against  the  Eagle-Picher  Lead  Company 
on  the  ground  that  the  Mary  Whitebird  lease  was 
void  thus  appears  to  be  fully  justified  on  both 
legal  and  equitable  grounds.  As  to  the  recovery  to 
which  the  Indian  heirs  of  Mary  Whitebird  are  en- 
titled, the  rule  invoked  in  Hampton  v.  Ewert, 
supra,  applies: 

"One  who,  with  knowledge  of  the  incompet- 
ency of  an  Indian  for  whom  the  United  States 
holds  his  land  in  trust,  without  the  power  in 
him  to  alienate  it,  induces  him  to  sell  the  land 
to  himself  and  apply  for  and  obtain  a  patent 
in  fee  simple  for  it,  and  then  to  convey  it  to 
him,  wrongfully  appropriates  the  land  to  him- 
self, becomes  a  trustees  de  son  tort  thereof 
and  of  its  proceeds  for  the  benefit  of  the  In- 
dian, and  the  United  States  may  maintain  a 
suit  in  equity  to  set  aside,  as  against  him,  the 
patent  and  the  deed,  and,  in  case  the  title  has 
passed  to  an  innocent  subsequent  purchaser, 
to  recover  of  the  appropriator  the  amount  he 
realized  from  the  land  above  the  amount  he 
paid  for  it  to  the  Indian." 

In  expressing  the  foregoing  view  I  am  mindful 
of  the  decisions  in  Whitebird  v.  Eagle-Picher  Lead 
Company  (28  Fed.  (2d) ,  affirmed  40  Fed.  (2d) 
479,  involving  the  validity  of  leases  on  the  Mary 
Whitebird  allotment.  It  does  not  appear,  however, 
that  the  question  herein  raised  was  considered  or 
passed  upon  by  the  court  in  that  case.  Even  if  it 
was,  the  Government,  not  being  a  party  to  that 
litigation,  would  not  be  bound  and  will  not  be 
precluded  from  maintaining  a  further  suit  upon 
the  same  issues. 

The  validity  of  the  commercial  lease  in  1912  on 
the  Harry  Crawfish  allotment  cannot,  in  my  opin- 
ion, be  successfully  attacked.  His  name  does  not 
appear  on  the  list  of  incompetents  set  forth  in 
section  11  of  the  regulations  of  January  24,  1907; 
hence  there  is  no  basis  for  holding  that  he  was  dis- 
qualified from  leasing  without  governmental  super- 
vision under  the  act  of  1897.  Moreover,  on  De- 
cember 21,  1931,  the  Department  approved  a  stipu- 
lation executed  by  and  between  Harry  Crawfish 
and  the  Eagle-Picher  Lead  Company  providing  for 
the  settlement  of  a  suit  which  had  been  instituted 
on  behalf  of  Harry  Crawfish,  involving  the  validity 
of  both  the  economical  and  departmental  leases  on 


his  lands.  By  paragraph  1  of  this  stipulation  Harry 
Crawfish,  in  consideration  of  the  payment  of  $2,400, 
acknowledged 

"full  settlement  and  satisfaction  and  full  pay- 
ment of  all  claims  and  demands  of  every  kind 
and  description  which  he  now  has  or  may  here- 
after claim  to  have  by  reason  of  occupation, 
mining,  production,  and/or  sale  of  ore,  prior 
to  August  18,  1928,  by  the  defendant,  the 
Eagle-Picher  Lead  Company,  or  any  of  its 
tenants,    lessees,   or   licensees   from   or   upon" 

the  allotted  lands  of  Harry  Crawfish.  The  effect 
of  this  stipulation  and  its  approval  by  the  Secre- 
tary of  the  Interior  necessarily  is  to  confirm  the 
commercial  lease  of  1912  and  bar  the  further  as- 
sertion of  any  claim  based  upon  the  alleged  illegal- 
ity of  that  lease. 

THE  SULPHUR  CONTENT  CLAIM 

The  liability  of  the  Eagle-Picher  Company  to 
the  lessor  for  the  proceeds  derived  from  the  utili- 
zation of  the  sulphur  content  contained  in  the  lead 
and  zinc  ores  will  be  first  discussed  under  the  com- 
mercial leases  of  1912  on  the  Harry  Crawfish  and 
Mary  Whitebird  allotments.  Both  of  these  leases 
were  given  "for  the  purpose  of  prospecting  and 
mining  for  lead,  zinc,  and  all  and  any  other  kind 
or  kinds  of  valuable  mineral  or  ore,  or  fossil  or 
vegetable  substances  whatever",  and  both  provide 
for  a  royalty  to  the  lessors  of 

"a  sum  of  money  equal  to  five  per  centum  of 
the  market  value  at  the  place  mined  or  pro- 
duced of  all  lead,  zinc,  and  all  other  minerals 
or  substances  whatever  which  may  be  mined 
or  removed  by  the  said  party  of  the  second 
part,  his  executors,  administrators,  assigns  or 
sublessees,  from  said  lands  herein  leased." 

Under  this  all-inclusive  language  there  can  be  no 
question  but  what  the  losses  specifically  covered  the 
sulphur  content  in  the  lead  and  zinc  ores  and  im- 
posed upon  the  original  lessee  the  obligation  to 
make  payment  thereon  of  a  five  per  cent  royalty. 
But  in  the  case  of  Harry  Crawfish,  the  compromise 
settlement  hereinbefore  referred  to,  as  approved 
by  the  Secretary  of  the  Interior,  appears  to  bar  the 
assertion  of  such  a  claim  and  relieves  the  Eagle- 
Picher  Company  of  any  and  all  liability  therefor. 
There  is  no  such  bar,  however,  in  the  Mary  White- 
bird  case.  True,  the  Eagle-Picher  Company  oper- 
ated under  a  so-called  sublease,  and  the  general 
rule  is  that  as  there  is  no  privity  of  contract  or 
estate  between  the  original  lessor  and  the  sub- 
lessee, the  latter  would  not  be  liable  to  the  former 
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for  rents  and  royalties  required  to  be  paid  by  the 
original  lease.  See  Thornton- Willis  on  Oil  and  Gas, 
volume  2,  section  351,  and  cases  there  cited.  But 
this  rule  appears  to  be  without  application  here. 
Not  only  is  the  original  lease  made  binding  by  its 
express  terms  upon  sublessees,  but  the  Circuit 
Court  of  Appeals,  8th  Circuit,  in  Eagle-Picher  Lead 
Company  v.  Fullerton  (28  Fed.  (2d)  472),  after 
discussing  in  detail  the  negotiations  and  contract 
relations  existing  between  the  Eagle-Picher  Com- 
pany and  S.  C.  Fullerton,  an  intermediate  sub- 
lessee, and  George  W.  Beck,  Jr.,  the  original  lessee, 
on  this  and  other  leases,  held  that  the  various 
contracts  between  the  parties  created  a  joint  ad- 
venture rather  than  a  landlord  and  tenant  rela- 
tion. As  a  party  to  such  a  joint  adventure,  the 
Eagle-Picher  Company  would  appear  to  be  liable 
equally  with  the  other  interested  parties  to  the 
landowner  for  the  royalties  specified  in  the  lease. 
As  the  entire  value  of  the  sulphur  would  be  in- 
cluded in  the  claim  against  the  company  based 
upon  the  invalidity  of  the  1912  lease,  the  royalty 
claim  would  be  important,  of  course,  only  in  the 
event  of  a  ruling  by  the  court  that  the  1912  lease 
is  valid. 

Regarding  the  liability  of  the  Eagle-Picher  Com- 
pany under  the  departmental  leases  of  1922,  a  more 
difficult  question  is  presented.  The  leases  in  ex- 
press terms  are  made  for  "lead  and  zinc  mining 
purposes"  and  require  the  payment  to  the  lessors 
as  royalty  "ten  per  cent  upon  all  ores  mined  and 
sold  from  said  land."  The  leases  further  provide 
that  "the  sale  price  basis  for  determination  of  the 
rates  and  amount  of  royalty  *  *  *  shall  not  be  less 
than  the  highest  and  best  obtainable  market  price 
of  the  lead  and  zinc  ores  and  concentrates,  at  the 
usual  and  customary  place  of  disposing  of  such 
ores  and  concentrates  at  the  time  of  sale."  It  is  to 
be  observed  that  these  leases  are  limited  to  the 
mining  of  land  and  zinc  only  and  that  the  royal- 
ties provided  for  are  to  be  based  upon  the  lead 
and  zinc  ores  or  concentrates.  No  mention  is  made 
in  the  leases  of  sulphur  or  other  minerals,  and  no 
provision  is  made  for  the  payment  of  royalties 
thereon.  I  am  informed  that  the  price  of  the  lead 
and  zinc  ores  if  fixed  each  week  or  at  stated  times 
by  the  ore  buyers  getting  together  and  designating 
the  price  per  ton.  The  metal  market  is  taken  into 
consideration,  and  the  metallic  content  of  the  ores 
is  determined  by  assays.  The  lead  and  zinc  con- 
tent, as  determined  by  the  assays,  are  the  only 
elements  paid  for,  the  sulphur  content  having  no 
influence  in  fixing  the  base  price  for  the  lead  and 
zinc. 

We  are  thus  confronted  with  a  situation  in  which 
the  lessee  has  taken,  utilized  and  sold  a  product 


not  specifically  covered  by  the  lease  and  for  which 
there  has  been  no  accounting  and  upon  which  no 
payment  whatever  has  been  made  to  the  lessor. 
While  I  find  no  specific  case  dealing  with  this  iden- 
tical situation,  there  are  many  decided  cases  hav- 
ing a  close  analogy.  Among  these  are  cases  involv- 
ing the  question  of  the  liability  of  the  lessee  for 
taking  and  utilizing  for  the  manufacture  of  gaso- 
line a  product  known  as  casing-head  gas  under 
leases  making  no  mention  of  either  casing-head  gas 
or  gasoline.  The  question  raised  was  whether  such 
product  was  covered  by  the  lease  at  all,  and  if 
covered,  whether  it  was  a  component  part  of  the 
oil  and  subject  to  the  prescribed  royalty  on  oil. 
One  line  of  cases  holds  that  the  casing-head  gas 
in  neither  oil  nor  gas  within  the  meaning  of  those 
terms  in  the  leases,  and  under  these  rulings  the 
lessor  appears  to  be  entitled  to  an  accounting  for 
the  value  of  the  product  whether  utilized  by  the 
lessee  or  sold  to  another  for  that  purpose.  See 
Hammett  v.  Gypsy  Oil  Company  (95  Okla.  234; 
218  Pac.  501)  ;  Smith  v.  Pulaski  Oil  Company  (233 
Pac.  1051);  George  v.  Curtain  (236  Pac.  876)  ; 
Ludey  v.  Pure  Oil  Company  (11  Pac.  (2d)  102). 
The  principle  underlying  these  cases  is  well  stated 
in  George  v.  Curtain,  supra,  as  follows: 

"It  will   be  observed   that   the  parties  con- 
tracted   specifically    regarding    oil    wells    and 
gas  wells,  and  the  contract  is  silent  as  to  the 
disposition  of  gas  produced  from  an  oil  well, 
and  therefore  a  different  rule  obtains  to  the 
rule  laid  down  by  this  court  in  the  case  of 
Musselem    v.    Magnolia   Petroleum    Co.,    (107 
Okla.   183,  231   P.  526),  and  followed  by  this 
court  in  the  case  of  Paulter  et  ah,  v.  Franchot 
et  ah,  235   P.   209,  decided  January  27,    1925 
(not   yet   officially   reported)  .    In    those    cases 
the  lease  contracts  specifically  fixed  the  right 
of  the  parties  where  gas  was  used  from  an  oil 
well,  but  where  the  lease  contract  in  the  case 
at  bar  was  made  prior  to  the  time  when  casing- 
head  gasoline  was  known  to  be  of  commercial 
value,   and    no   mention   made   of  the   casing- 
head  gas  to  be  taken  from  the  oil  wells,  we 
are  forced  to  the  conclusion  that  that  subject 
was  not  within  the  contemplation  of  the  par- 
ties when  the  lease  contract  was  entered  into, 
and  is  therefore  not  covered  or  controlled  by 
said  lease  contract.  Smith  v.  Pulaski,    (88  Okl. 
47,  211   P.   1047);  Mullendore  v.  Minnehoma 
Oil   Co.,   233   P.    1051,   decided  by   this  court 
November     12,     1924.     Therefore,     since     the 
plaintiffs  in  error  bought   and   used  the  cas- 
ing-head gas  from  the  lessee  who,  under  the 
terms  of  their  lease  contract,  had  no  right  to 
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use  or  sell  it,  plaintiffs  in  error  should  be  re- 
quired to  account  to  and  pay  the  defendants 
in  error  therefor.  The  judgment  of  the  trial 
court  is  therefore  affirmed." 

Another  line  of  cases  likewise  hold  that  the  lessor 
is  entitled  to  compensation  for  the  casing-head  gas 
utilized  by  the  lessee  under  a  lease  in  which  that 
product  is  not  specifically  mentioned,  but  differ  as 
to  the  measure  of  compensation.  Thus  in  West 
Virginia,  Louisiana  and  Texas,  the  courts  take  the 
position  that  casing-head  gas  is  a  component  part 
of  the  oil  upon  which,  when  saved,  the  lessor  is 
entitled  to  the  royalty  prescribed  in  the  lease.  See 
Locke  v.  Russell,  (75  W.  Va.  602;  84  S.  E.  948)  ; 
Wemple  v.  Producers  Oil  Company  (145  La.  1031; 
83  So.  232)  ;  Twin  Hills  Gasoline  Company  v. 
Bradford  Oil  Corporation  (264  Fed.  440)  ;  Gil- 
breath  v.  States  Oil  Corporation  (5  CCA.  Tex.; 
4  Fed.  (2d)  232)  ;  Lwingston  Oil  Corporation  v. 
Waggoner  (Tex.  Civ.  App.;  273  S.  W.  903)  . 

In  Locke  v.  Russell,  supra,  where  it  appeared 
that  a  lessee  under  an  oil  and  gas  lease  was  pro- 
ducing gasoline  from  casing-head  gas,  the  court 
said: 

"No  rule  of  law  cited  or  found  denies  to  de- 
fendants the  right  to  utilize  by  any  appro- 
priate process,  any  useless  waste  from  pro- 
ductions contemplated,  so  long  as  the  lands 
are  operated  under  the  lease  to  the  mutual 
advantage  and  profit  of  the  parties;  provided, 
however,  the  operator  pays  or  tenders  to  the 
landowner  his  proper  share  or  proportion  of 
the  returns  from  such  utilization." 

And  in  Gilbreath  v.  United  Oil  Corporation,  supra, 
the  court  said: 

"Our  conclusion  is  that  the  casing-head  gas 
or  gasoline  must  be  considered  as  part  of  the 
oil  since  it  partakes  of  the  nature  of  that  sub- 
stance rather  than  what  is  ordinarily  known  as 
natural  gas.  It  makes  no  difference  that  it  is 
brought  up  in  the  form  of  vapor,  or  is  ex- 
tracted by  artificial  means.  It  forms  the  most 
important  element  of  petroleum  oil,  and,  as 
such,  the  lessee  should  be  required  to  pay 
therefor,  otherwise,  he  would  be  receiving  a 
very  valuable  product  without  giving  any- 
thing in  return  therefor." 

Similar  principles  have  been  invoked  by  the 
courts  in  determining  the  respective  rights  of  the 
lessor  and  lessee  under  leases  covering  minerals 
other  than  oil  and  gas.  Thus,  in  Kier  v.  Peterson 


(41  Pa.  St.  357,  1861),  land  had  been  leased  for  the 
purpose,  and  with  the  privilege,  of  boring  salt 
wells  and  manufacturing  salt  under  certain  pro- 
visions for  forfeiture,  and  for  a  rent  of  every 
twelfth  barrel  of  salt  manufactured.  It  was  held 
that,  while  the  lessor  could  not  maintain  trover 
for  petroleum  which  came  to  the  surface  with  the 
salt  water,  he  was  nevertheless  entitled  to  com- 
pensation therefor.  Woodward,  J.,  concurred  in 
the  decision  but  not  in  the  reason.  In  his  dissent- 
ing opinion,  which  was  approved  some  twenty 
years  later  in  Kitchen  v.  Smith  (101  Pa.  St.  452)  . 
he  stated,  among  other  things: 

"By  articles  of  agreement  of  October  30, 
1837,  he  (Peterson)  leased  the  premises  to 
Kier  for  purposes  of  salt  wells  *  *  *.  The 
rent  reserved  was  every  twelfth  barrel  of  salt 
made  on  the  premises.  It  was  in  effect  and 
substance  a  sale  of  the  crude  salt  in  the  land 
for  one-twelfth  of  the  manufactured  article. 
Now  there  is  no  doubt  that  the  absolute  owner 
of  land  may  sell  a  partial  interest  in  it  as  well 
as  the  whole.  He  may  sell  the  surface  and  re- 
tain the  minerals  or  he  may  sell  the  minerals 
and  reserve  the  surface. 

But  it  is  self  evident  that  when  he  carves 
out  a  particular  interest  and  sells  it.  he  retains 
the  rest  as  absolutely  as  before  he  conveyed  a 


part 


\  There  is  not  a  word  in  the  instru- 


ment which  imports  his  intention  to  part  with 
anything  more  than  the  salt  in  the  land  *  *  *. 
Every  matter  and  thing  in  and  pertaining  to 
the  land  which  was  not  conveyed  to  the  Kiers 
by  that  instrument  was  retained  by  Peterson. 
*  *  *  I  hold  Peterson  entitled  to  compensa- 
tion for  the  value  of  his  oil  and  I  suppose  a 
bill  in  equity  for  account,  would  be  his  most 
natural  and  efficacious  remedy." 

And  in  the  case  of  Genet  v.  Delaware  ir  N.  Canal 
Company  (163  N.Y.  173;  57  N.  E.  297) ,  a  lease  had 
been  made  for  the  purpose  of  mining  coal,  which 
contained  a  provision  that  a  royalty  was  to  be  paid 
of  12!/2  cents  per  ton  for  all  merchantable  coal 
mined  on  the  land,  and  the  lease  in  specific  terms 
defined  what  the  parties  understood  and  agreed  to 
be  merchantable  coal,  in  substance,  that  it  was 
to  be  of  good  quality,  and  the  average  coal  taken 
from  other  mines  and  sent  to  market  by  the  party 
of  the  second  part;  and  that  such  coal  as  would 
not  pass  through  a  one-half  inch  mesh  was  not 
merchantable,  and  was  not  sent  to  market,  but 
was  considered  a  waste  product,  but  coal  passing 
through  the  one-half  inch  mesh  was  thrown  upon 
a  culm  pile  and  considered  as  waste.  However,  a 
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subsequent  to  the  execution  of  the  contract,  on 
account  of  changes  in  the  requirement  of  the  coal 
market  and  now  mechanical  invention,  such  waste 
coal  became  valuable,  and  the  lessee  commenced  to 
market  this  waste  coal  and  use  it  in  the  operation 
of  its  own  engines.  It  was  the  contention  of  the 
lessor  under  the  contract  that  the  lessee  had  no 
interest  in  this  waste  coal,  and  that  the  title  to  the 
waste  coal  passing  through  the  one-half  inch  mesh 
was  in  the  lessor,  and,  as  plaintiff  in  the  action, 
she  sought  to  recover. 

The  contention  of  the  defendant  was  that  under 
the  agreement  it  acquired  title  to  all  of  the  coal, 
and  that  the  provision  that  it  should  pay  royalty 
only  on  coal  of  the  specified  size  was  not  deemed 
as  payment  for  such  coal  alone,  but  for  all  coal, 
including  the  waste  coal.  The  court  in  deciding  the 
case  held: 

"Yet  though  the  coal  may  have  been  of 
somewhat  inferior  quality  or  mined  at  some- 
what greater  expense  than  other  coal,  its  min- 
ing may  have  been  most  profitable  to  the  ap- 
pellant. No  distinction  can  be  drawn  between 
the  two  provisions;  one,  that  the  coal  shall 
not  pass  through  a  half-inch  mesh;  and  the 
other,  that  it  shall  be  merchantable.  If  the  ap- 
pellant's contention  is  correct,  then  on  all  this 
coal,  profitable  as  its  mining  may  have  been, 
the  defendant  is  exempt  from  the  payment 
of  royalty,  while  if  the  plaintiff's  claim  is  to 
prevail,  she  was  entitled  to  all  this  coal,  and 
the  defendant  could  take  none  of  it,  though 
its  labor  in  mining  and  preparing  the  coal 
had  contributed  probably  nine-tenths  of  its 
value.  Doubtless,  persons  might  make  a  con- 
tract in  accordance  with  the  claim  of  the 
plaintiff  or  that  of  the  defendant,  but  no  such 
unnatural  and  unreasonable  intention  should 
be  ascribed  to  the  parties  unless  expressed  in 
language  too  plain  to  admit  of  misconstruc- 
tion *  *  * 

The  limitation  in  the  provision  for  the 
payment  of  royalty,  with  reference  to  the  coal 
being:  merchantable  and  above  a  specified  size, 
should  be  considered  as  of  the  same  nature  as 
those  which  relieve  the  lessee  from  the  fur- 
ther prosecution  of  mining  operations.  They 
are  merely  privileges  or  options  afforded  the 
defendant,  of  which  it  might  avail  itself  or 
not,  as  it  saw  fit.  Mining  might  become  un- 
profitable; but  this  of  itself  would  not  termi- 
nate the  contract.  The  lessee,  nevertheless, 
could  still  continue  the  prosecution  of  the 
work    in    the   expectation    that    the    situation 


would  change;  but  if  it  did  take  out  coal,  the 
obligation  rested  upon  it  to  pay  the  royalty 
for  it.  The  same  is  true,  in  our  opinion,  as  to 
the  provisions  relating  to  the  size  and  mer- 
chantable character  of  the  coal.  The  lessee 
was  not  obliged  to  take  coal  of  inferior  size 
or  quality;  but  it  had  the  right  to  take  such 
coal  if  it  chose,  in  which  case  it  was  bound  to 
pay  royalty  on  it  the  same  as  upon  other  coal." 

Other  interesting  cases  of  similar  import  will  be 
found  collected  at  pages  131  to  135,  inclusive,  of 
volume  1  of  Barringer  and  Adams'  excellent  work 
entitled  "The  Law  of  Mines  and  Mining  in  the 
United  States",  such  cases  being  cited  in  support 
of  the  general  proposition  that: 

"When  one  or  more  minerals  are  mentioned 
in  the  lease,  the  lessee  will  be  confined  to  the 
extraction  of  these  alone,  and  if  in  the  course 
of  mining  he  extract  others,  he  will  be  held 
liable  to  compensation  and  account  for  their 
value  to  the  lessor,  and  will  be  enjoined  from 
further  removal  of  them.  This  is  true  whether 
the  unenumerated  minerals  escape  by  reason 
of  their  own  force  *  *  *  or  are  purposely  or 
accidentally  removed  by  the  labor  of  the 
lessee". 

The  Department  of  Justice  has  taken  the  posi- 
tion that  cases  such  as  the  foregoing  are  without 
application  in  determining  the  liability  of  the 
Eagle-Picher  Company  for  its  action  in  utilizing 
the  sulphur  content  in  the  lead  and  zinc  ores  or 
concentrates.  I  am  unable  to  agree  with  that  view. 
The  guiding  principle  in  all  these  cases,  which  is 
equally  applicable  here,  is  that  the  lessee  should 
not  be  permitted  to  convert  to  his  own  use  any 
product  belonging  in  its  original  state  to  the  lessor, 
without  compensating  him  therefor.  The  royalty 
payment  made  by  the  Eagle-Picher  Company,  based 
as  it  is  upon  the  metallic  content  of  the  ores  or 
concentrates,  cannot  properly  be  regarded  as  a 
payment  for  the  sulphur.  It  may  be  that  the  Eagle- 
Picher  Company  could  not  be  held  to  be  obligated 
to  install  the  necessary  appliances  for  utilizing  and 
saving  the  sulphur  content,  but  having  elected  to 
do  so,  it  would  appear  to  be  bound,  upon  prin- 
ciples stated  and  applied  in  the  foregoing  cases, 
to  pay  to  the  lessor  his  share  of  the  product.  If  the 
lease  be  regarded  as  not  covering  such  a  substance, 
then  the  lessor  would  be  entitled  to  an  accounting 
for  the  value  of  the  utilized  product.  On  the  other 
hand,  if  the  sulphur  be  regarded  as  a  component 
part  of  the  lead  and  zinc  ores  or  concentrates,  then 
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the  lessor  would  be  entitled  to  receive  royalties 
thereon  at  the  rate  prescribed  in  the  lease.  To  hold 
that  the  lessee,  under  a  lease  covering  lead  and 
zinc  only,  may  take  and  appropriate  to  his  own  use, 
without  compensation,  other  valuable  products  or 
substances  seems  an  inequitable  and  arbitrary  con- 
clusion lacking  any  sanction  in  law.  In  any  event 
the  controversial  issues  involved  can  only  be  settled 
by  a  judicial  decision,  and  submission  of  these 
issues  to  the  courts  for  that  purpose  appears  to  be 
fully  justified  by  the  decisions  hereinbefore  cited, 
which  disclose  a  persistent  and  settled  policy  on 
the  part  of  the  courts  to  require  the  lessess  to  com- 
pensate the  lessor  for  products  taken  from  his  land. 

THE  QUESTION  OE  WHETHER  SUIT 

SHOULD  BE  INSTITUTED  BY  THE  UNITED 

STATES   OR   BY   THE  INDIANS    THROUGH 

PRIVATE  COUNSEL 

In  view  of  the  duty  resting  upon  the  Govern- 
ment to  safeguard  and  protect  the  property  rights 
of  its  Indian  wards,  it  is  my  opinion  that  such 
suits  as  may  be  necessary  should  be  begun  and 
prosecuted  by  the  United  States.  An  administrative 
rule  declining  so  to  do  would  not  only  appear  to 
be  inconsistent  to  that  duty  but  would  also  sub- 
ject the  Indians  to  the  risk  of  failure  to  obtain  a 
trial  upon  the  merits  due  to  the  possibility  that 
a  plea  to  the  jurisdiction  on  the  ground  that  the 
United  States  is  a  necessary  party  might  prove 
successful. 

In  conclusion,  it  is  respectfully  recommended 
that  the  Attorney  General  be  requested  to  recon- 
sider his  decision  to  abandon  the  prosecution  of 
any  claim  against  the  Eagle-Picher  Company  based 
upon  the  alleged  invalidity  of  the  commercial 
lease  of  1912  on  the  Mary  Whitebird  allotment,  or 
to  recover  from  the  company  any  part  of  the  pro- 
ceeds derived  from  utilization  by  the  company  of 
the  sulphur  content  in  the  lead  and  zinc  ores.  It 
is  further  recommended  that  the  Attorney  General 
be  urged  to  bring  an  appropriate  suit  for  the  pur- 
pose of  obtaining  final  judicial  determination  of 
the  claims  of  these  Indians  on  their  merits.  I  am 
informed  that  similar  claims  are  involved  in  num- 
erous other  leases  on  Quapaw  restricted  lands,  and 
with  a  view  to  avoiding  a  multiplicity  of  suits  it  is 
suggested  that  the  Mary  Whitebird  case,  which 
presents  the  three  main  issues  involved,  be  selected 
as  a  test  case  and  prosecuted  to  a  final  decision, 
pending  which,  all  other  cases  of  a  like  nature 
should  be  suspended. 

Nathan  R.  Marcold. 

Solicitor. 


Kiowa— Sale  of  Land  by  Minor 

August  28,  1934. 

Memorandum  to  the  Commissioner  of  Indian 
Affairs: 

I  am  returning  without  approval  your  letter  of 
August  16,  regarding  a  proposed  sale  by  James 
Pauquodle,  an  Indian,  to  School  District  No.  33, 
Carnegie,  Oklahoma,  a  tract  of  land  under  the 
jurisdiction  of  the  Kiowa  Indian  Agency  in  Okla- 
homa. 

The  land  was  allotted  to  Kaut-tna,  Kiowa  Al- 
lottee No.  2532,  and  descended  upon  the  death  of 
the  allottee  to  Pauquodle,  who  devised  the  same  to 
James  Pauquodle.  The  latter  is  an  Indian,  and  the 
land  is  still  held  in  trust. 

James  Pauquodle,  though  a  minor  19  years  of 
age,  has  executed  a  deed  conveying  the  land  to  the 
school  district  under  authority  of  a  judgment  of 
the  district  court  of  Caddo  County,  Oklahoma,  pur- 
porting to  confer  upon  him  the  rights  of  majority. 
It  is  the  general  rule  recognized  by  both  State 
and  Federal  courts  that  the  State  laws  are  without 
application  to  the  Indians  unless  specially  made  so 
by  act  of  Congress  and  that  the  congressional  enact- 
ments dominate  the  provisions  of  the  State  laws. 
See  Sperry  Oil  and  Gas  Company  v.  Chisolm  (264 
U.S.  488),  Blansett  v.  Cardin  (256  U.S.  319).  The 
act  of  Congress  of  May  27,  1902  (32  Stat.  245,  275) , 
dealing  with  the  sale  of  inherited  Indian  lands, 
provides  that  in  the  case  of  minors, 

"Their  interests  shall  be  sold  only  by  a  guard- 
ian duly  appointed  by  the  proper  court  upon 
the  order  of  such   court,   made   upon  a  peti- 
tion filed  by  the  guardian,  but  all  such  con- 
veyances shall  be  subject   to  the  approval  of 
the  Secretary  of  the  Interior." 
In  view  of  this  provision  and  in   the   absence  of 
any    Federal    statute    conferring    upon    the    State 
courts  of  Oklahoma  jurisdiction  to  confer  rights  of 
majority  upon  minor  Indians  under  the  jurisdic- 
tion of  the  Kiowa  Agency,  the  capacity  of  James 
Pauquodle   to  execute  the  deed   under  considera- 
tion is  so  seriously  questionable  as  to  suggest  the 
advisability  of  having  the  conveyance  made  in  con- 
formity with  the  Federal  statute.  See  in  this  con- 
nection Truskett  v.  Closser  (236  U.S.  223)  ,  holding 
that    a   lease   made   by   the   guardian   of   a   minor 
member  of  the  5  Civilized  Tribes  was  superior  to 
one  made  by  the  minor  during  minority  but  after 
removal  of  disabilities  by  a  State  court. 

Nathan  R.  Margold, 

Solicitor. 
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Restrictions  On  Alienation— Easements 

September  6,  1934. 

Memorandum  to  the  Commissioner  of  Indian 
Affairs: 

I  am  returning  a  proposed  letter  to  Superin- 
tendent Upchurch  of  the  Tulalip  Indian  Agency, 
approving  a  deed  by  a  restricted  Indian,  covering 
a  right  of  way  for  a  ditch  across  the  Indian's  land. 

The  letter  states  that: 

"As  the  deed  merely  conveys  a  right  of  way 
over  the  surface,  and  does  not  affect  the  fee 
title,  it  is  not  believed  that  the  prohibition 
against  the  sale  of  Indian  land  embodied  in 
the  Wheeler-Howard  Act  applies  thereto." 

This  conclusion  is  probably  sound.  Section  4  of 
the  Wheeler-Howard  Act  provides: 

"Except  as  herein  provided,  no  sale,  devise, 
gift,  exchange,  or  other  transfer  of  restricted 
Indian  lands  or  shares  in  the  assets  of  any 
Indian  tribe  or  corporation  organized  here- 
under, shall  be  made  or  approved;  *   *   *" 

This  section  probably  has  no  application  to  estates 
less  than  a  fee.  Plainly  it  was  not  intended  and 
does  not  apply  to  leases  of  restricted  land.  And 
though  an  easement  deed  conveys  a  qualified  fee 
to  the  surface,  this  section  plainly  has  no  reference 
to  such  types  of  alienation.  The  abuses  incident 
to  free  alienation  of  Indian  lands  do  not  arise  in 
connection  with  the  granting  of  rights  of  way. 

It  is  not  sufficient,  however,  to  find  that  this 
conveyance  is  not  included  within  the  prohibition 
of  Section  4  of  the  Wheeler-Howard  Act.  This  land 
is  subject  to  restrictions  on  alienation  and  by  the 
terms  of  Section  2  of  the  Wheeler-Howard  Act  this 
restriction  is  indefinitely  continued.  The  grant  of 
an  easement  deed,  quite  as  much  as  a  lease,  is  an 
alienation,  and  in  the  absence  of  a  statute  author- 
izing such  an  alienation  is  within  the  prohibition 
of  the  restrictions.  Authority  to  grant  a  right  of 
way  of  the  kind  involved  here  is  contained  in  the 
act  of  March  3,  1891  (26  Stat.  1101),  and  the  act 
of  February  15,  1901  (31  Stat.  790)  ,  and  the  regu- 
lations prescribed  by  the  Secretary  of  the  Interior 
pursuant  thereto.  The  procedure  prescribed  by 
these  statutes  and  the  regulations  issued  thereunder 
have  not  been  followed  in  this  case,  and  the  deed 
accordingly  cannot  be  approved. 

This  case  is  plainly  distinguishable  from  the  one 
recently  presented  by  the  request  for  a  right  of  way 


for  telephones  lines  on  Pueblo  lands.  Granting  of 
such  rights  of  way  is  governed  by  Section  319  of 
U.S.  Code,  Title  25,  and  the  procedure  for  acquir- 
ing such  rights  of  way  differs  from  that  applicable 
to  the  instant  case. 

Nathan  R.  Margold, 

Solicitor. 

National  Industrial  Recovery  Act- 
Authority  of  Oil  Administrator 
on  Indian  Lands 

September  6,  1934. 

Memorandum  to  the  Commissioner  of  Indian 
Affairs: 

I  am  returning  a  proposed  letter  to  Superin- 
tendent Ellis  of  the  Osage  Indian  Agency  regard- 
ing the  question  of  jurisdiction  of  the  Oklahoma 
Corporation  Commission  over  questions  of  oil  pro- 
duction on  the  Osage  Reservation. 

The  letter  states: 

"*  *  *  It  is  not  believed  that  the  National  In- 
dustrial Recovery  Act  under  which  the  oil  code 
was  prescribed  took  away  any  of  the  guardian- 
ship jurisdiction  of  the  Secretary  of  the  In 
terior  over  Osage  matters.  Enlarged  jurisdic- 
tion and  authority  over  the  production  of 
crude  oil  in  the  United  States,  including  In- 
dian lands,  has,  however,  been  given  the  Sec- 
retary as  Petroleum  Administrator  under  the 
oil  code." 

These  statements  are  somewhat  ambiguous  and  do 
.not  make  it  clear  whether  the  Indians  are  bound 
by  production  requirements  established  by,  or  un- 
der authority  of  the  Petroleum  Administrator. 

It  is  true  that  the  Corporation  Commission  of 
Oklahoma  has  no  independent  jurisdiction  over 
production  of  oil  on  Indian  reservations.  It  seems 
plain,  however,  that  the  oil  code,  promulgated 
pursuant  to  the  authority  of  the  National  Indus- 
trial Recovery  Act,  is  applicable  to  such  produc- 
tion. The  Petroleum  Administrator  has  considered 
the  code  applicable  to  Government  owned  lands 
and  there  is  no  reason  for  distinguishing  Indian 
reservations.  The  problem  of  oil  production  with 
which  the  oil  code  deals  is  the  same  whether  the 
lands  are  owned  by  Indians  or  whites  and  the  pro- 
duction on  Indian  owned  lands  has  obviously  a  di- 
rect bearing  on  the  problem  of  oil  production  gen- 
erally. 

To  date  the   Petroleum  Administrator   has  not 
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seen  fit  to  prescribe  independent  rules  to  govern 
production  on  Government  or  Indian  owned  lands, 
but  has  left  the  entire  question  of  proration  among 
the  individual  producers  within  the  State  allow- 
able to  the  State  authorities.  The  proration  pro- 
duction of  Indian  owned  lands  is  subject  to  the 
orders  of  the  Corporation  Commission  of  Okla- 
homa in  so  far  as  such  orders  are  approved  by  the 
Petroleum  Administrator.  Such  orders,  depending 
as  they  do  on  the  approval  of  the  Petroleum  Ad- 
ministrator, are  subject,  of  course,  to  review  by 
the  Administrator. 

The  letter  which  I  am  returning  reaches  these 
conclusions,  but  it  seems  advisable  to  restate  the 
reasons  given  therefor  in  order  to  eliminate  the 
ambiguity  in  the  sentences  quoted  above.  While 
the  distinction  between  the  Secretary  of  the  In- 
terior setting  as  guardian  of  the  Indians  and  act- 
ing as  Petroleum  Administrator  may  be  only  tech- 
nical, elimination  of  the  ambiguity  noted  will  help 
to  clarify  the  thought. 

Nathan  R.  Marcold, 

Solicitor. 


Disbursement  of  Funds 

September  12,  19U. 

Memorandum  for  the  Commissioner  of  Indian 
Affairs: 

I  am  returning  the  proposed  draft  of  rules  and 
regulations  covering  the  disbursement  of  funds  ap- 
propriated by  the  act  of  March  3,  1933  (47  Stat. 
1488),  entitled  "An  Act  for  the  relief  of  the 
Uintah,  White  River,  and  Uncompahgre  Bands  of 
Ute  Indians  of  Utah,  and  for  other  purposes." 

Ordinarily  the  method  of  disbursement  of  re- 
stricted individual  Indian  moneys  is  governed  sole- 
ly by  the  regulations  issued  by  the  Department  of 
the  Interior.  In  a  few  instances,  however,  Con- 
gress has  seen  fit  to  prescribe  the  method  and 
manner  of  disbursement  of  such  funds.  The  act  of 
March  3,  1933,  in  my  opinion,  is  such  a  case.  Sec- 
tion 2  provides: 

"The  funds  when  so  deposited  to  the  credit 
of  each  individual  Indian  shall  become  im- 
mediately available  for  the  purpose  of  improv- 
ing their  lands,  the  erection  of  suitable  homes, 
the  purchasing  of  building  material,  farming 
equipment,  livestock,  feed,  food,  seed,  grain, 
tools,  machinery,  implements,  household 
goods,  bedding,  clothing  and  any  other  equip- 


ment or  supplies  necessary  to  enable  the  In- 
dians to  feed  themselves  or  to  engage  in  farm- 
ing, livestock  industry,  or  such  other  pursuits 
or  avocations  as  will  enable  them  to  become 
self-supporting,  under  such  rules  and  regula- 
tions as  may  be  prescribed  by  the  Secretary 
of  the  Interior  for  their  actual  benefit  and  wel- 
fare: Provided,  That  in  cases  of  the  aged,  in- 
firm, decrepit,  or  incapacitated  members 
their  shares  may  be  used  for  their  proper  main- 
tenance and  support  in  the  discretion  of  the 
Secretary  of  the  Interior". 

It  is  plain  that  Section  2  was  designed  to  direct 
the  expenditures  of  the  Indian  moneys  so  as  to  as- 
sure permanent  improvements.  The  money  was  in- 
tended generally  for  what  might  properly  be  called 
capital  investments  as  distinguished  from  current 
expenditures.  In  a  memorandum  to  the  Indian 
Affairs  and  forwarded  to  the  Chairman  of  the 
House  Committee  on  Indian  Affairs  it  was  ob- 
served: 

"This  disposition  of  the  money,  as  set  forth 
in  Section  2  of  the  bill,  is  believed  to  be  of 
much  more  benefit  to  them  (the  Indians)  than 
to  pay  same  out  in  cash  per  capita  payments, 
either  in  one  payment  or  over  a  period  of 
years,  as  the  general  experience  has  been  that 
cash  per  capita  payments  are  frittered  away 
without  any  permanent  benefit". 

The  same  thought  was  set  forth  in  almost  identi- 
cal language  in  the  House  report  accompanying 
the  bill. 

The  legislative  history  set  forth  indicates  that 
the  Indian  Office  and  the  Congress  were  anxious  to 
avoid  the  waste  involved  in  the  making  of  per 
capita  payments.  It  seems  also  plain  that  the  act 
was  designed  to  limit  the  use  of  these  funds  for 
the  purpose  of  current  "maintenance  and  support" 
as  distinguished  from  "permanent  improvements". 
A  priviso  in  Section  2  limits  the  expenditure  of 
these  moneys  for  the  purpose  of  "maintenance  and 
support"  to  cases  of  "aged,  infirm,  decrepit,  or  in- 
capacitated members"  of  the  Indian  tribes  con- 
cerned. 

The  only  reasonable  conclusion  is  that  these 
funds  can  be  expended  only  for  the  purposes  spe- 
cified in  Section  2.  The  proposed  regulations  leave 
the  way  open  for  evasion  of  this  limitation.  They 
were  plainly  modelled  after  the  individual  Indian 
moneys  regulations,  approved  by  the  Secretary  of 
the  Interior  on  January  30,  1928.  In  promulgating 
these  latter  regulations  the  Secretary  of  the  Interior 
was  not  limited  by  the  terms  of  any  statute  and 


438 


Department  of  the  Interior 


September  15,   1934 


these  regulations  cannot  furnish  a  safe  guide  in 
the  instant  case.  Regulation  No.  2  of  the  proposed 
draft,  for  example,  leaves  the  way  open  for  the 
expenditures  of  these  funds  for  any  purpose  ap- 
proved by  the  Indian  Office,  and  Regulation  No. 
13  provides  that  claims  against  the  estates  of  de- 
ceased Indians  may  be  paid  (1)  if  previously  au- 
thorized *  *  *  (3)  if  elsewhere  herein  authorized". 
In  other  words,  the  Indian  Office  would  honor  any 
claim  against  an  Indian  estate  for  an  authorized 
expenditure  whatever  its  nature.  Without  examin- 
ing the  proposed  draft  in  further  detail,  enough 
has  been  set  forth  to  indicate  that  these  regulations 
must  be  redrafted  to  conform  to  the  limitations 
imposed  by  Section  2.  The  redraft  should  also  take 
note  of  the  limitations  imposed  by  Section  3,  re- 
quiring the  consent  of  the  parents  in  the  case  of 
expenditure  of  moneys  on  behalf  of  minors,  and 
Section  4,  prohibiting  expenditure  of  any  of  this 
money  for  the  payment  of  "any  debt  or  debts  con- 
tracted prior  to  the  passage  of  this  act".  It  will  be 
enough  to  set  forth  the  terms  of  Sections  3  and  4  in 
the  regulations. 

Solicitor. 


Five  Tribes— Partition  of  Inherited  Lands 

September  15,  1934. 

Memorandum  for  the  Commissioner  of  Indian 
Affairs. 

I  am  returning  for  further  consideration  your 
letter  of  September  9  to  Senator  Thomas  present- 
ing the  question  of  whether  certain  lands  inherited 
by  Indians  of  the  Five  Civilized  Tribes  of  seven- 
eighths  blood  are  subject  to  partition  under  the 
provisions  of  section  2  of  the  act  of  June  14,  1918 
(40  Stat.  606) . 

You  take  the  position  that  as  to  heirs  of  more 
than  one-half  blood  the  restrictions  resting  on  the 
lands  in  the  hands  of  the  deceased  allottee  are  pre- 
served by  section  1  of  the  act  of  January  27,  1933 
(47  Stat.  777)  ,  and  that  therefore  the  lands  are  not 
subject  to  partition  by  the  Oklahoma  courts. 

Section  2  of  the  act  of  June  14,  1918,  supra, 
provides: 

"The  lands  of  full  blood  members  of  any  of 
the  Five  Civilized  Tribes  are  hereby  made  sub- 
ject to  the  laws  of  the  State  of  Oklahoma,  pro- 
viding for  the  partition  of  real  estate.  Any 
land  allotted  in  such  proceedings  to  a  full 
blood   Indian,  or  conveyed  to  him  upon   his 


election  to  take  the  same  at  the  appraisment, 
shall  remain  subject  to  all  restrictions  upon 
alienation  and  taxation  obtaining  prior  to 
such  partition.  In  case  of  sale  under  any  de- 
cree, or  partition,  the  conveyance  thereunder 
shall  operate  to  relieve  the  land  described  of 
all  restrictions  of  every  character." 

The  foregoing  provision  expressly  subjects  the 
lands  of  full-blood  members  of  the  Five  Civilized 
Tribes  to  the  laws  of  Oklahoma  with  respect  to 
the  partition  of  real  estate.  There  is  no  express 
repeal  of  this  provision  in  the  act  of  January  27, 
1933,  nor  is  there  any  indication  in  that  act  that 
Congress  intended  to  repeal  the  prior  law  so  as 
to  withdraw  these  lands  from  the  partition  laws 
of  Oklahoma  and  such  a  repeal  may  not  be  pre- 
sumed and  ought  not  to  be  implied  unless  there 
is  such  repugnancy  that  the  two  laws  may  not 
operate  harmoniously.  I  find  no  such  repugnancy. 
Where,  as  here,  the  deceased  allottee  was  a  full 
blood,  the  lands  are  subject  to  partition  under  the 
Oklahoma  law  but  the  parcels  allotted  in  the  par- 
tition proceedings  to  a  full  blood  remain  express- 
ly subject  to  all  restrictions  against  alienation  and 
taxation  obtaining  prior  to  partition.  This  effec- 
tually preserves  the  existing  restrictions  where  the 
heirs  are  of  the  full  blood.  The  act  contains  no 
similar  direction  with  respect  to  heirs  of  less  than 
the  full  blood  because  there  were  no  restrictions 
resting  on  the  lands  in  the  hands  of  such  heirs  at 
the  time  of  the  enactment  of  1918.  The  restrictions 
on  this  class  of  heirs,  however,  where  they  are  of 
one-half  or  more  Indian  blood  are  preserved  by 
section  1  of  the  act  of  January  27,  1933,  supra,  and 
in  virtue  of  that  act  the  lands  allotted  to  such  heirs 
in  partition  proceedings  remain  impressed  with  the 
same  restrictions  against  alienation  and  taxation 
which  obtained  prior  to  partition  unless  the  par- 
tition deeds  themselves  operate  to  remove  the  re- 
strictions. See  in  this  connection  United  States  v. 
Hale  (39  Fed.  2d.,  188):  51  Fed  2d,  629.  To  pre- 
vent that  result,  the  partition  deeds  should  con- 
tain appropriate  provisions  to  the  effect  that  they 
shall  not  be  construed  to  remove  any  existing  re- 
strictions against  alienation  or  taxation. 

In  order  that  these  Indians  may  be  assured  of 
the  protection  Congress  intended  that  they  should 
have,  I  suggest  that  all  cases,  involving  partition  of 
restricted  lands  inherited  by  heirs  of  one  half  or 
more  Indian  blood  in  which  notice  is  served  on  the 
Superintendent  of  the  Five  Civilized  Tribes  under 
the  act  of  April  12,  1926  (44  Stat.  239),  be  trans- 
ferred to  the  Department  of  Justice  with  recom- 
mendation that  the  cases  be  removed  to  the  Fed- 
eral court.  Where  partition  actions  have  been  filed 
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and  notice  has  not  been  served  on  the  Superin- 
tendent under  the  act  of  1926,  the  probate  at- 
torneys should  be  instructed  to  bring  the  cases  to 
the  attention  of  your  office  so  that  appropriate  ac- 
tion looking  to  their  removal  to  the  Federal  court 
may  be  taken.  In  presenting  both  classes  of  cases 
to  the  Department  of  Justice  it  should  be  explained 
that  our  interest  is  not  only  directed  to  the  preser- 
vation of  the  existing  restrictions  but  that  in  the 
event  the  lands  are  sold  pursuant  to  a  finding  that 
they  are  not  susceptible  of  partition  in  kind,  it 
is  our  desire  to  have  the  proceeds  of  sale  delivered 
to  the  Superintendent  for  the  Five  Civilized  Tribes 
for  the  use  and  benefit  of  the  restricted  heirs. 

Solicitor. 


Temporary  Withdrawals  of  Surplus 
Trust  Lands 

September  17,  1934. 

Memorandum  to  the  Secretary: 

The  United  States  holds  in  trust  for  the  Indians 
surplus  lands  of  certain  Indian  reservations.  These 
surplus  lands  have  been  heretofore  opened  to  set- 
tlement and  entry,  the  proceeds  of  the  sales  being 
credited  to  the  Indians  as  the  sales  are  made.  The 
Commissioner  of  Indian  Affairs  has  recommended 
the  temporary  withdrawal  of  these  lands  from  set- 
tlement or  entry  and  this  recommendation  has 
been  approved  by  the  Commissioner  of  the  Gen- 
eral Land  Office.  You  have  submitted  the  recom- 
mendation  for  my  consideration. 

Section  3  of  the  so-called  Wheeler-Howard  Act 
(S.  3645)  provides: 

"The  Secretary  of  the  Interior,  if  he  shall 
find  it  to  be  in  the  public  interest,  is  hereby 
authorized  to  restore  to  tribal  ownership  the 
remaining  surplus  lands  of  any  Indian  reser- 
vation heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  to  any  other  form  of  dis- 
posal by  Presidential  proclamation,  or  by  any 
of  public-land  laws  of  the  United  States:.  .  ." 

S.  3645  was  a  substitute  measure  for  S.  2755,  in- 
troduced in  the  same  term.  Section  3  of  Title  III 
of  the  latter  measure  contained  an  authorization 
similar  to  that  of  S.  3645  set  forth  above  and  con- 
ferred the  additional  authority  to  reopen  the  sur- 
plus lands  to  settlement  or  entry  under  specified 
circumstances.  The  provision  authorizing  the  re- 
opening of  the  surplus  lands  to  settlement  or  entry 
was  omitted  from  section  3  of  the  Wheeler-Howard 


Act  as  finally  enacted.  It  was  probably  the  in- 
tention of  Congress  to  make  permanent  any  with- 
drawals made  pursuant  to  the  authority  of  section 
3  of  the  Wheeler-Howard  Act  and  it  is  therefore 
doubtful  whether  section  3  authorizes  the  tem- 
porary withdrawal,  as  recommended. 

The  Secretary  of  the  Interior  enjoys  adequate 
authority  aside  from  section  3  of  the  Wheeler- 
Howard  Act  to  make  the  temporary  withdrawal  of 
the  lands  in  question.  The  authority  of  the  Ex- 
ecutive temporarily  to  withdraw  lands  from  the 
public  domain  for  public  purposes,  implied  by 
the  Supreme  Court  from  long  usage  in  Midwest 
Oil  Company  v.  United  States,  236  U.S.  459,  was 
given  express  confirmation  by  the  Congress  in  the 
Act  of  June  25,  1910  (36  Stat.  847) .  The  authority 
to  make  temporary  withdrawals  under  the  Act  of 
June  25,  1910,  was  expressly  saved  in  the  Act  of 
March  3,  1927  (44  Stat.  1347) .  Section  4  of  the 
latter  provides: 

"That  hereafter  changes  in  the  boundaries 
of  reservations  created  by  Executive  order, 
proclamation,  or  otherwise  for  the  use  and  oc- 
cupation of  Indians  shall  not  be  made  except 
by  Act  of  Congress:  Provided,  That  this  shall 
not  apply  to  temporary  withdrawals  by  the 
Secretary  of  the  Interior." 

The  Act  of  June  25,  1910,  it  is  true,  relates  to 
"public  lands"  and  for  some  purposes  the  lands 
in  question  have  been  held  to  be  "Indian"  rather 
than  "public"  lands.  Ash  Sheep  Company  v. 
United  States,  252  U.S.  199.  But  these  lands  differ 
from  the  name  of  the  public  domain  only  in  the 
fact  that  the  Indians  enjoy  the  beneficial  owner- 
ship; the  manner  and  method  of  entry  and  settle- 
ment is  the  same  for  these  as  for  public  lands  gen- 
erally. For  the  purpose  of  the  Act  of  June  25, 
1910,  any  distinction  between  these  lands  and  pub- 
lic lands  generally  has  been  disregarded  in  ad- 
ministrative practice.  The  Secretary  of  the  In- 
terior has  on  several  occasions  made  temporary 
withdrawal  of  the  lands  of  the  character  now  un- 
der consideration.  The  propriety  of  such  notion 
is  no  longer  open  to  question. 

Considerations  of  policy  favor  the  proposed  with- 
drawal. One  of  the  two  principal  purposes  of  the 
Wheeler-Howard  Act  was  the  conservation  of  the 
Indian  lands.  In  part  that  end  was  to  be  achieved 
by  the  termination  of  the  allotment  system  and 
the  indefinite  continuation  of  existing  restrictions 
on  alienation  of  individual  holdings.  In  part  the 
purpose  was  to  be  achieved  by  the  permanent  with- 
drawal of  "tribal"  lands,  heretofore  open  to  white 
settlement,  for  the  permanent  use  of  Indians.  The 
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demand  of  white  settlers  for  Indian  lands  and  the 
demand  of  the  States  for  taxes  were  in  effect  con- 
sidered and  rejected  by  the  Congress  in  the  passage 
of  the  Wheeler-Howard  Act.  They  should  now  be 
disregarded  by  the  Secretary  of  the  Interior. 

The  proposed  withdrawal  is  authorized  by  law 
and  is  sound  in  policy.  In  view  of  the  doubt  as 
to  the  authority  of  the  Secretary  to  make  a  tem- 
porary withdrawal  under  section  3  of  the  Wheeler- 
Howard  Act  it  is  recommended  that  the  Act  of 
June  25,  1910,  be  cited  for  withdrawal  should  the 
recommendation  of  the  Commissioner  of  Indian 
Affairs  receive  your  approval. 

Solicitor. 

Standing  Rock— Mortgage  on   Restricted  Lands 

October  2,  19^4. 

Memorandum  for  the 

Commissioner  of  Indian  Affairs: 

I  am  returning  your  letter  of  September  26  to 
the  Superintendent  of  the  Standing  Rock  Indian 
Agency  suggesting  that  a  mortgage  on  certain  re- 
stricted lands  owned  by  Sophie  and  Elizabeth  Iron- 
horn,  minor  Indians,  may  be  approved  when  ex- 
ecuted by  the  legal  guardian  of  the  minors. 

It  appears  that  a  letter  containing  a  similar  sug- 
gestion, addressed  to  the  Superintendent  of  the 
Rosebud  Indian  Agency,  was  approved  by  the  De- 
partment on  September  6,  1934. 

Inasmuch  as  the  execution  of  a  mortgage  may  re- 
sult in  the  absolute  transfer  of  the  title  under  fore- 
closure proceedings,  such  an  instrument  executed 
while  the  land  is  restricted  is  plainly  in  violation 
of  section  4  of  the  Wheeler-Howard  Act,  declaring 
that: 

"Except  as  herein  provided,  no  sale,  devise, 
gift,  exchange  or  other  transfer  of  restricted 
Indian  lands  *  *  *  shall  be  made  or  ap- 
proved." 

The  present  letter  cannot,  therefore,  be  ap- 
proved and  the  erroneous  advice  previously  given 
the  Rosebud  Superintendent  should  be  corrected. 

The  lands  involved  in  the  present  case  were  al- 
loted  to  Charles  Ironhorn,  Jr.,  and  were  patented 
in  fee  simple  to  him  in  1918.  In  1922  he  executed 
two  deeds  conveying  a  160-acre  tract  to  each  of 
his  minor  children,  Sophie  Ironhorn  and  Elizabeth 
Ironhorn.  Both  deeds  contained  restrictions  pro- 
hibiting alienation  or  encumbrance  without  the 
consent  of  the  Secretary  of  the  Interior.  Notwith- 
standing these  conveyances  the  land  remained  sub- 
ject to  taxation  by  the  State   (See  Shaio  v.  Gibson- 


Zahniser  Oil  Corporation,  276  U.S.  575;  Work  v. 
Mummer t,  29  Fed  (2d)  393) ,  and  it  appears  that 
taxes  assessed  against  the  lands  are  now  delinquent 
in  the  amount  of  $600.  As  the  Indians  are  without 
funds  with  which  to  pay  the  taxes,  Mr.  Ironhorn 
has  made  application  for  a  Federal  Land  Bank 
loan  in  the  amount  of  $1000  which  appears  to 
have  been  approved  provided  the  land  is  recon- 
veyed  to  him.  While  it  is  not  permissible  under 
section  4  of  the  Wheeler-Howard  Act  to  approve 
a  reconveyance  of  a  mortgage  thereon  during  the 
restricted  period,  the  act  does  not  prevent  a  re- 
moval of  restrictions  by  the  Secretary  of  the  In- 
terior under  the  authority  conferred  upon  him  by 
the  condition  contained  in  the  deeds.  If  in  your 
opinion  the  exigencies  of  the  case  so  justify,  it  is 
suggested  that  consideration  be  given  to  the  re- 
moval of  restrictions  from  such  part  of  the  land  as 
needs  to  be  mortgaged  in  order  to  raise  the  amount 
required  to  pay  the  taxes,  such  removal  of  restric- 
tions to  be  effective  upon  the  execution  of  the 
mortgage  by  the  legal  guardian  of  the  minor  In- 
dians. 

Nathan  R.  Margold, 

Solicitor. 

Osage— Grant  of   Right-of-Way  Through 
Trust  Lands 

October  3,  1934 

Memorandum  to  the 

Commissioner  of  Indian  Affairs. 

I  am  returning  your  letter  of  September  29,  de- 
clining to  approve  an  instrument  executed  by  Eddie 
Penn,  an  Osage  Indian,  granting  a  right  of  way  for 
a  public  highway  to  the  county  of  Tuney  and  the 
State  Highway  Commission  of  Missouri  and  rec- 
ommending that  the  map  of  definite  location  of  the 
highway  be  approved  as  a  revocable  permit. 

The  proposed  action  appears  to  be  induced  in 
part  by  the  fact  that  the  right  of  way  act  of  1901  is 
inapplicable  to  the  class  of  land  here  involved  and 
in  part  by  the  thought  that  approval  of  the  right 
of  way  grant  executed  by  Mr.  Penn  is  not  permis- 
sible under  the  provisions  of  the  Wheeler-Howard 
Act.  In  the  latter  connection  I  note  your  statement 
that, 

<*■■ 

'Although  a  permit  in  form,  the  instrument 
is,  in  effect,  the  grant  of  a  perpetual  right-of- 
way.  Hence,  in  view  of  the  indefinite  exten- 
sion of  the  restrictions  embodied  in  the  Indian 
Reorganization  Act,  it  is  not  believed  that 
same  should  be  approved. 

that   certain   of   its   sections,    including   Section    2, 
Section  13  of  the  Wheeler-Howard  Act  provides 
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extending  indefinitely  the  trust  or  restricted  period 
to  which  Indian  lands  were  subject  on  the  date  of 
the  act  shall  not  apply  to  the  Osage  Tribe  of  In- 
dians in  Oklahoma  or  its  members.  Eddie  Penn 
is  a  member  of  the  Osage  Tribe.  He  does  not  ap- 
pear to  be  affiliated  with  any  other  Indian  tribe 
to  which  the  act  applies.  The  land  involved  is 
located  in  the  State  of  Missouri  and  was  conveyed 
to  Mr.  Penn  by  deed  prohibiting  alienation  or  in- 
cumbrance without  the  approval  of  the  Secretary 
of  the  Interior.  The  land  is  not  located  within  any 
Indian  reservation  to  which  the  Wheeler-Howard 
Act  applies  and  nothing  contained  in  that  Act  pre- 
vents the  Secretary  of  the  Interior  from  giving 
approval  to  the  right  of  way  grant  as  required  by 
the  condition  contained  in  the  deed  conveying 
the  land  to  Mr.  Penn. 

Nathan  R.  Margold, 

Solicitor. 


Papago— Wheeler-Howard  Act 

October  12,  193-1. 
Memorandum  for  the  Secretary: 


Section  3  of  the  act  of  June  18,  1933   (Public  No. 

383— 73d  Congress) ,  commonly  referred  to  as  the 

Wheeler-Howard  Act,  reads: 

"The  Secretary  of  the  Interior,  if  he  shall 
find  it  to  be  in  the  public  interest,  is  hereby 
authorized  to  restore  to  tribal  ownership  the 
remaining  surplus  lands  of  any  Indian  reserva- 
tion heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of  disposal 
by  Presidential  proclamation,  or  by  any  of  the 
public-land  laws  of  the  United  States:  Pro- 
vided, however,  That  valid  rights  or  claims  of 
any  persons  to  any  lands  so  withdrawn 
existing  on  the  date  of  the  withdrawal  shall 
not  be  affected  by  this  Act:  Provided  further, 
That  this  section  shall  not  apply  to  lands 
within  any  reclamation  project  heretofore  au- 
thorized in  any  Indian  reservation:  Provided 
farther,  That  the  order  of  the  Department  of 
the  Interior  signed,  dated,  and  approved  by 
Honorable  Ray  Lyman  Wilbur,  as  Secretary  of 
the  Interior,  on  October  28,  1932,  temporarily 
withdrawing  lands  of  the  Papago  Indian 
Reservation  in  Arizona  from  all  forms  of  min- 
eral entry  or  claim  under  the  public  land  min- 
ing laws,  is  hereby  revoked  and  rescinded, 
and  the  lands  of  the  said  Papago  Indian 
Reservation  are  hereby  restored  to  exploration 


and  location,  under  the  existing  mining  laws 
of  the  United  States,  in  accordance  with  the 
express  terms  and  provisions  declared  and  set 
forth  in  the  Executive  Orders  establishing 
said  Papago  Indian  Reservation:  Provided 
further,  That  damages  shall  be  paid  to  the 
Papago  Tribe  for  loss  of  any  improvements 
on  any  land  located  for  mining  in  such  a  sum 
as  may  be  determined  by  the  Secretary  of  the 
Interior  but  not  to  exceed  the  cost  of  said 
improvements:  Provided  further,  That  a  year- 
ly rental  not  to  exceed  five  cents  per  acre 
shall  be  paid  to  the  Papago  Tribe  for  loss  of 
the  use  or  occupancy  of  any  land  withdrawn 
by  the  requirements  of  mining  operations,  and 
payments  derived  from  damages  or  rentals 
shall  be  deposited  in  the  Treasury  of  the 
United  States  to  the  credit  of  the  Papago 
Tribe:  Provided  further,  that  in  the  event 
any  person  or  persons,  partnership,  corpora- 
tion, or  association,  desires  a  mineral  patent, 
according  to  the  mining  laws  of  the  United 
States,  he  or  they  shall  first  deposit  in  the 
Treasury  of  the  United  States  to  the  credit 
of  the  Papago  Tribe  the  sum  of  $1.00  per 
acre  in  lieu  of  annual  rental,  as  hereinbefore 
provided,  to  compensate  for  the  loss  or  oc- 
cupancy of  the  lands  withdrawn  by  the  re- 
quirements of  mining  operations:  Provided 
further,  That  patentee  shall  also  pay  into  the 
Treasury  of  the  United  States  to  the  credit  of 
the  Papago  Tribe  damages  for  the  loss  of  im- 
provements not  heretofore  paid  in  such  a  sum 
as  may  be  determined  by  the  Secretary  of  the 
Interior,  but  not  to  exceed  the  cost  thereof; 
the  payment  of  $1.00  per  acre  for  surface  use 
to  be  refunded  to  patentee  in  the  event  that 
patent  is  not  acquired. 

Nothing  herein  contained  shall  restrict  the 
granting  or  use  of  permits  for  easements  or 
rights-of-way;  or  ingress  or  egress  over  the 
lands  for  all  proper  and  lawful  purposes;  and 
nothing  contained  herein,  except  as  express- 
ly provided,  shall  be  construed  as  authority  for 
the  Secretary  of  the  Interior,  or  any  other  per- 
son, to  issue  or  promulgate  a  rule  or  regula- 
tion in  conflict  with  the  Executive  Order  of 
February  1,  1917,  creating  the  Papago  Indian 
Reservation  in  Arizona  or  the  Act  of  Febru- 
ary 21,  1931    (46  Stat.   1202.)'* 

Section  18  of  the  act  reads: 

"This  Act  shall  not  apply  to  any  reserva- 
tion wherein  a  majority  of  the  adult  Indians, 
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voting  at  a  special  election  duly  called  by  the 
Secretary  of  the  Interior,  shall  vote  against  its 
application.  It  shall  be  the  duty  of  the  Sec- 
retary of  the  Interior,  within  one  year  after  the 
passage  and  approval  of  this  Act,  to  call  such 
an  election,  which  election  shall  be  held  by 
secret  ballot  upon  thirty  days'  notice." 

Before  voting  upon  the  application  of  the  act  as 
required  by  section  18,  the  Papago  Tribe  of  In- 
dians in  Arizona  have  asked  for  advice  as  to 
whether  a  vote  by  them  against  the  entire  act 
will  operate  to  nullify  the  third  and  succeeding 
provisos  to  section  3  above. 

The  question  is  a  different  one,  and  a  strong 
showing  can  be  made  in  support  of  both  sides  of 
the  argument. 

I.  The  argument  in  support  of  the  contention 
that  the  proviso  is  law  irrespective  of  the  Papagos' 
consent  is,  briefly,  as  follows: 

Section  18,  literally  read,  supports  the  view  that 
the  act,  in  its  entirety,  may  be  accepted  or  rejected 
by  the  Indians,  and  that  in  the  event  of  rejection 
no  part  of  the  act  applies  to  that  particular  tribe. 
Statutes  are  not  to  be  soliterally  construed,  how- 
ever, as  to  defeat  the  purpose  of  the  lawmakers. 
United  States  for  the  use  of  Hill  v.  American 
Surety  Company  (200  U.S.  197)  .  Hence,  if  Con- 
gress intended  that  any  particular  provision  or 
section  of  the  Wheeler-Howard  Act  should  stand 
as  permanent  legislation  independent  of  any  ac- 
tion by  the  Indians  accepting  or  rejecting  it,  full 
effect  must  be  given  to  that  intent. 

The  third  and  succeeding  provisos  to  section  3 
deal  with  mineral  rights  on  the  Papago  Reserva- 
tion and  will  hereinafter  be  referred  to  as  the 
Papago  amendment. 

The  Papago  Reservation  was  created  by  Execu- 
tive Order  of  February  1,  1917,  modifying  a  previ- 
ous Executive  Order  of  January  14,  1916.  The 
rights  of  the  Papago  Indians  under  both  orders 
were  confined  to  the  surface,  and  the  mineral  lands 
were  expressly  declared  to  be  subject  to  explora- 
tion, location  and  entry  under  the  mining  laws  of 
the  United  States.  The  reservation  created  by  the 
Executive  Orders  consisted  of  two  large  tracts  sep- 
arated by  a  strip  of  public  domain  about  six  miles 
wide,  commonly  referred  to  as  the  "Six  Mile 
Strip."  By  the  Act  of  February  21,  1931  (46  Stat. 
1202),  all  of  the  vacant  public  lands  within  this 
strip  were  added  to  the  reservation.  This  addition 
was  also  made  exclusive  of  any  tribal  right  to  the 
minerals  and  provided  that  the  lands  shall  be  sub- 
ject to  disposition  under  the  mining  laws  as  pro- 
vided in  the  Executive  order  of  February  1,  1917. 
Former   Secretary   Wilbur,   on   October   28,    1932, 


signed  an  order  withdrawing  the  mineral  lands  in 
the  reservation  from  disposition,  the  order  reciting 
that  it  was  temporary  only  and  designed  to  give 
Congress  an  opportunity  to  determine  whether 
such  withdrawal  should  be  made  permanent.  This 
action  by  Mr.  Wilbur  met  with  bitter  protest,  and 
strong  pressure  was  brought  to  bear  on  the  De- 
partment, with  a  view  to  having  the  Wilbur  order 
vacated.  It  was  inevitable  that  this  controversy,  not- 
withstanding the  fact  that  it  was  wholly  foreign 
to  the  general  scope  and  purpose  of  the  Wheeler- 
Howard  Bill,  should  inject  itself  into  the  delibera- 
tions on  that  measure.  The  result  was  that  during 
the  closing  days  of  the  session  of  the  last  Congress, 
the  Papago  Amendment  was  added.  Particular  at- 
tention is  directed  to  the  statements  of  Senator 
Ashurst  in  support  of  the  Papago  amendment, 
which  he  introduced,  such  statements  appearing  at 
pages  11465  to  11471,  inclusive,  and  11474  of  the 
Congressional  Record  of  June  12,  1934  (temporary 
paging)  .  After  reviewing  the  history  of  the  Papago 
mineral  controversy  and  pointing  out  that  the 
Papagos  had  no  legal  right  to  the  minerals  under- 
lying their  reserve— a  conclusion  which  is  sup- 
ported by  my  opinion  of  March  7,  1934— and  that 
the  Secretary,  in  issuing  the  order  of  October  28, 
1932,  had  usurped  a  power  resting  solely  in  Con- 
gress, Senator  Ashurst  said: 

"No,  Mr.  President;  the  prospectors,  the 
miners  of  the  State  of  Arizona  are  anxious  not 
to  be  subjects  of  public  charity,  anxious  not  to 
be  living  on  the  dole,  anxious  to  secure  work, 
want  to  go  out  on  the  reservation  and  begin 
to  develop  and  search  for  minerals.  Not  only 
is  it  a  worthy  cause,  but  it  is  a  romantic  one, 
and  I  think  the  Senate  owes  it  to  itself,  owes 
it  to  the  State  of  Arizona,  owes  it  to  law  and 
proper  procedure,  to  restore  these  lands  to  the 
status  they  occupied  from  the  day  of  the 
Gadsden  Treaty  until  Secretary  Wilbur  by 
his  ipse  dixit  presumed  to  withdraw  these 
lands  from  entry." 

Nowhere  in  the  discussion  of  the  Papago  amend- 
ment is  there  any  indication  that  the  action  of 
Congress  in  enacting  the  amendment  was  to  be 
subject  to  acceptance  or  rejection  by  the  Indians 
or  anyone  else.  To  the  contrary,  the  discussion  be- 
fore the  Senate  strongly  indicates  that  enactment 
of  the  amendment  was  to  constitute  a  final  dis- 
position of  the  Papago  matter,  and  such  is  the 
plain  import  of  the  language  of  the  amendment. 
It  declares  in  unequivocal  language  that  the  order 
of  October  28,    1932,   "is  hereby  revoked   and   re- 
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scinded"  and  that  the  "lands  of  the  said  Papago 
Indian  Reservation  are  hereby  restored  to  explora- 
tion and  location,  under  the  existing  mining  laws 
of  the  United  States,  in  accordance  with  the  ex- 
press terms  and  provisions  declared  and  set  forth 
in  the  Executive  Orders  establishing  said  Papago 
Indian  Reservation."  The  revocation  and  restora- 
tion are  not  only  absolute  and  unqualified,  but 
the  amendment  expressly  prohibits  the  Secretary 
of  the  Interior,  the  Indians  or  anyone  else  from 
disturbing  such  revocation  and  restoration  by  de- 
claring that: 

"*  *  *  and  nothing  contained  herein,  except 
as  expressly  provided,  shall  be  construed  as 
authority  for  the  Secretary  of  the  Interior,  or 
any  other  person,  to  issue  or  promulgate  a  rule 
or  regulation  in  conflict  with  the  Executive 
Order  of  February  1,  1917,  creating  the 
Papago  Indian  Reservation  in  Arizona  or  the 
Act  of  February  21,  1931    (46  Stat.  1202)  ." 

To  hold  that  a  vote  by  the  Indians  against  the 
application  of  the  act  to  them  operates  to  nullify 
the  Papago  amendment  is  to  accomplish  the  very 
thing  which  the  foregoing  provision  was  designed 
to  prevent.  The  phrase  "except  as  expressly  pro- 
vided" obviously  was  intended  to  prevent  the  ex- 
ercise of  such  a  power  unless  expressly  conferred. 
The  general  provisions  of  section  18,  permitting 
the  Indians  to  vote  for  or  against  the  application 
of  the  act  as  a  whole,  makes  no  mention  of  the 
Papago  amendment  and  cannot  be  regarded  as 
investing  the  Indians  with  the  power  by  an  ad- 
verse vote  to  invalidate  the  amendment.  The 
amendment  embraces  a  matter  affecting  but  one 
tribe  and  having  no  logical  relation  to  the  remain- 
ing provisions  of  the  act.  While  injected  in  the  act 
in  the  form  of  a  proviso,  the  Papago  amendment 
appears  to  fall  within  that  class  of  provisos  fre- 
quently used  in  Federal  legislation  to  introduce 
new  matter  permanent  in  its  operation.  See  In- 
terstate Commerce  Commission  v.  Bnird  (194  U.S. 
25)  :  United  States  v.  Ewing  (140  U.S.  142)  . 

The  Wheeler-Howard  Act  is  a  comprehensive 
measure  marking  the  inauguration  of  a  "New 
Deal"  for  the  American  Indian  through  the  con- 
servation and  development  of  Indian  lands  and  re- 
sources, the  extension  to  Indians  of  the  right  to 
form  business  and  other  organizations,  the  estab- 
lishment of  a  credit  system  for  the  Indians,  the 
granting  of  rights  of  home  rule  or  self-government, 
etc.  Apart  from  the  Papago  amendment,  the  19 
sections  of  the  act  are  reasonably  designated  to 
bring  about  these  results.  However,  the  general 
policy  exemplified  by  these  general  provisions  of 


the  statute  differs  widely  from  past  policies,  and 
it  must  have  been  the  feeling  of  Congress  that  the 
new  policy  should  not  be  imposed  upon  any  In- 
dian tribe  against  its  will.  Section  18  thus  appears 
to  have  been  designed  to  afford  the  Indians  an 
opportunity  to  accept  or  reject  the  general  provi- 
sions of  the  bill,  and  this  view  is  measurably  re- 
flected by  the  statement  made  on  the  floor  of  the 
House  by  Congressman  Howard.  See  Congression- 
al Record  of  June  15,  1934,  page  12056  (temporary 
paging)  : 

"A  few  Indian  tribes  asked  to  be  exempted 
from  the  provisions  of  the  bill.  The  committee 
have  thought  it  unwise  to  force  even  home 
rule  and  appropriations  on  tribes  unwilling 
to  accept  them,  and  for  that  reason  section  19 
provides  for  a  popular  referendum  among 
the  various  tribes  within  6  months  after  the 
passage  and  approval  of  the  act.  The  act  shall 
not  apply  to  any  reservation  wherein  a  ma- 
jority of  the  adult  Indians  vote  against  its 
application." 

Viewing  the  Wheeler-Howard  Act  as  a  whole 
and  in  the  light  of  its  obvious  policy,  it  would 
seem  to  follow  that  an  adverse  vote  by  the  Papago 
Indians  under  section  18  will  not  invalidate  the 
Papago  amendment.  With  this  exception,  the  act 
must  be  accepted  or  rejected  in  toto. 

II.  In  support  of  the  opposite  contention,  the 
outline  of  argument  is  substantially  as  follows: 

Section  18  of  the  Wheeler-Howard  Act  provides 
that  "This  Act  shall  not  apply  to  any  reservation 
wherein  a  majority  of  the  adult  Indians  *  *  * 
shall  vote  against  its  application.  *  *  *"  The  ref- 
erence of  this  section  is  clear.  It  deals  with  "This 
Act"  and  not  simply  with  certain  sections  of  this 
act.  Terms  of  this  referendum  apply  to  the 
entire  act.  Applying  to  the  entire  act  it  applies  to 
section  3  of  the  act,  which  permits  the  restoration 
of  certain  lands  to  Indian  tribal  ownership  and  to 
the  proviso  attached  to  section  3,  which  restricts 
the  rights  of  tribal  ownership  on  the  Papago  Res- 
ervation. 

If  the  language  of  the  section  itself  left  any 
doubt  as  to  its  scope,  its  position  in  the  act  would 
remove  such  doubt.  Except  for  the  definitions  in- 
cluded in  section  19,  which  apply  to  section  18  as 
well  as  to  the  rest  of  the  act,  section  18  is  the  final 
section  of  the  act.  It  is  well-established  rule  of 
statutory  construction  that  within  a  single  statute 
a  later  provision  overrides  an  earlier  provision,  if 
there  is  any  repugnancy  between  the  two. 

An  analysis  of  the  terms  of  the  act  lends  weight 
to  the  view  that  the  Papago  proviso  of  section  3 
cannot    be    reasonably    construed    as    outside    the 
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scope  of  section  18.  Section  18  purports  to  make 
certain  actions  of  Congress  contingent  upon  the  ap- 
proval of  the  Indians  concerned.  Several  of  the 
provisions  of  the  Wheeler-Howard  Act  are  con- 
tingent in  any  event,  since  they  merely  authorize 
action  which  requires  Indian  consent.  Such  pro- 
visions are,  for  instance,  sections  16  and  17  and  by 
implication,  sections  9  and  10.  If  the  entire  act  con- 
sisted of  such  optional  provisions,  a  referendum 
upon  the  application  of  the  act  would  have  no 
particular  significance.  The  whole  significance  of 
the  referendum  provision  lies  in  the  fact  that  cer- 
tain sections  of  the  act  are  mandatory  in  character, 
authorizing  or  directing  the  Secretary  of  the  In- 
terior to  perform  certain  acts  or  prohibiting  him 
from  performing  certain  acts,  regardless  of  the 
wishes  of  the  Indians.  The  entire  significance  of 
section  18  is  found  in  the  possibility  recognized 
by  Congress  that  some  of  these  mandatory  pro- 
visions might  be  regarded  by  the  Indians  con- 
cerned as  deleterious,  and  in  the  express  intent  of 
Congress  that  if  this  should  prove  to  be  the  case 
the  Indians  concerned  would  have  the  last  word 
in  the  matter  and  might  reject  the  entire  act. 

It  would  seem  to  follow  from  the  foregoing  con- 
siderations that  the  language  of  the  act  is  clear  and 
calls  for  no  extrinsic  basis  of  interpretation.  Sec- 
tion 18  permits  the  Indians  of  any  reservation  to 
except  that  reservation  from  the  provisions  of  the 
act  in  its  entirety  if  they  believe  that  the  act  con- 
tains provisions  detrimental  to  their  welfare.  If  the 
Indians  of  the  Papago  Reservation  believe  that 
section  3  of  the  act  with  its  proviso  directed 
against  their  tribal  rights  is  detrimental  to  their 
best  interests,  Congress  has  given  them  the  neces- 
sary means  of  defense. 

The  argument  that  this  result  is  forbidden  by 
the  final  clause  of  section  3, 

"*  *  *  and  nothing  contained  herein,  except 
as  expressly  provided,  shall  be  construed  as 
authority  for  the  Secretary  of  the  Interior,  or 
any  other  person,  to  issue  or  promulgate  a  rule 
or  regulation  in  conflict  with  the  Executive 
Order  of  February  1,  1917,  creating  the  Papago 
Indian  Reservation  in  Arizona,  or  the  act  of 
February  21,  1931    (46  Stat.  1202)," 

is  not  conclusive.  This  provision  applies  to  rules  or 
regulations  and  not  to  a  referendum  vote  on  the 
application  of  the  act.  Its  obvious  intent  is  to  pro- 
hibit the  Secretary  of  the  Interior,  or  any  sub- 
ordinate official  (it  contains  no  reference  to  an 
Indian  tribe)  from  defeating  the  purpose  of  the 
Papago  amendment  by  issuing  rules  and  regula- 
tions which  might  protect  the  Papago  Indians 
against  the  activities  of  white  prospectors  and  set- 


tlers. The  Wheeler-Howard  Act  contains  certain 
provisions  empowering  the  Secretary  of  the  In- 
terior (a)  to  protect  Indians  against  the  loss  or 
impairment  of  their  remaining  lands  (see  sections 
4  and  6)  and  (b)  to  make  additions  to  the  In- 
dians' present  property  rights  (see  sections  3,  5 
and  7) .  By  virtue  of  these  powers  the  Secretary 
might  conceivably  issue  rules  and  regulations  which 
would  make  it  difficult,  for  example,  for  white 
prospectors  to  dispossess  Indians  of  their  homes 
and  gardens  as  allowed  by  the  terms  of  the  Papago 
Amendment.  The  proviso  quoted  above  would 
seem  to  be  directed  against  such  rules  and  regu- 
lations, and  not  against  the  tribal  referendum  for 
which  section   18  provides. 

A  consideration  of  the  legislative  history  of  the 
Wheeler-Howard  Act  may  remove  any  doubt  that 
this  analysis  of  the  actual  language  of  the  Act 
leaves. 

The  Wheeler-Howard  Act  was  introduced  by 
departmental  request  on  February  12  in  the  House 
of  Representatives  (73d  Congress— 2d  Session,  H. 
R.  7902)  ,  and  on  February  13  in  the  Senate  (S. 
2755) .  In  its  original  form  it  contained  the  equiva- 
lent of  the  first  sentence  and  first  proviso  of  sec- 
tion 3.  It  contained  no  specific  provisions  with 
regard  to  the  Papago  Reservation  and  contained  no 
provision  for  any  Indian  referendum  on  its  appli- 
cation. Discussion  and  agitated  controversy  over 
the  Wheeler-Howard  bill  continued  until  the  day 
of  passage,  June  18,  as  it  is  apparent  from  the  re- 
ported hearings,  the  speeches  in  Congress,  the  re- 
ports of  the  House  and  Senate  Committees,  and  the 
numerous  amendments  made  from  time  to  time  in 
successive  drafts  of  the  Wheeler-Howard  bill.  Many 
Indian  tribes  objected  to  the  passage  of  the  bill  or 
requested  special  exemption  from  its  provisions. 
Certain  members  of  the  Papago  tribe  were  the  first 
Indians  to  object  to  the  passage  of  the  bill,  this 
being  done  at  the  first  hearing  of  the  House  Com- 
mittee on  Indian  Affairs  called  to  consider  the 
bill.  It  was  in  response  to  such  opposition  that  the 
Chairman  of  the  House  Committee  proposed  the 
referendum  provision  which  is  now  section  18  of 
the  Wheeler-Howard  Act  (see  Hearings  before  the 
Committee  on  Indian  Affairs,  H.  R.  73d  Congress— 
2d  Session,  on  H.  R.  7902,  part  5,  pages  189,  190, 
195,  199)  .  The  declared  purpose  of  this  referen- 
dum provision  was  to  protect  and  safeguard  every 
tribe  of  Indians  against  the  possibility  that  the  act 
might  in  some  way  deprive  them  of  their  existing 
rights,  and  in  particular  to  protect  them  against 
the  danger  that  this  act  might  be  modified  at  the 
last  moment  so  as  to  work  some  injury  to  some 
group  of  Indians.  What  the  Indians  feared  took 
place.  In  the  final  drafts  of  the  Wheeler-Howard 
Act  as  passed  separately  by  the  Senate  and  by  the 
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House  of  Representatives,  there  appeared  special 
provisions  depriving  the  Papago  Indians  of  their 
recognized  rights  to  the  surface  lands  of  the  Pa- 
pago   Reservation. 

A  statement  of  the  reasons  underlying  this 
amendment  is  found  in  the  testimony  of  Mr.  Mitke 
before  the  House  Committee  (Hearings,  supra, 
part  6,  pages  204-207) .  Mr.  Mitke  strenuously  ad- 
vanced the  argument  that  under  section  3  of  the 
Wheeler-Howard  Act  (as  finally  passed)  "The 
Papago  withdrawal  order  of  October  28,  1932, 
would  be  made  permanent  and  title  to  the  tin- 
located  mineral  lands  vested  in  the  Papago  tribe." 
Whether  or  not  this  argument  be  well-founded,  it 
is  the  only  argument  found  in  the  Hearings  for  the 
inclusion  of  the  special  provisions  relating  to 
Papago  lands  in  the  Wheeler-Howard  Act.  The 
argument  was  that  these  provisions  were  necessary 
in  order  to  make  sure  that  the  Wheeler-Howard 
Act  would  not  increase  the  rights  of  the  Papago 
Indians  with  respect  to  minerals  on  their  reserva- 
tion lands.  But,  obviously,  if  the  Indians  of  the 
Papago  Reservation  vote  to  reject  the  entire 
Wheeler-Howard  Act,  including  the  main  provi- 
sion of  section  3,  the  limitation  upon  this  provi- 
sion is  meaningless. 

The  Wheeler-Howard  Act,  as  first  passed  by  the 
Senate  (S.  3645) ,  included  the  substance  of  the 
present  proviso  regarding  Papago  Lands,  and  did 
not  include  any  section  authorizing  Indian  ret- 
erenda  on  the  application  of  the  act.  The  Papago 
proviso  was  put  forward  as  an  amendment  trom 
the  floor  of  the  Senate,  and  accepted,  under  pro- 
test, by  the  Chairman  of  the  Committee.  But  the 
report  of  the  conference  committee  (H.  R.  Re- 
port No.  2049,  accompanying  S.  3645)  and  the  sub- 
sequent votes  of  both  Houses  added  the  referen- 
dum provision,  section  18,  and  thus  repudiated  the 
attempt  to  diminish  the  rights  of  the  Papago  In- 
dians without  their  consent  in  the  guise  of  an  act 
that  had  been  hailed  by  the  President  of  the 
United  States  as  marking  "a  new  standard  of  deal- 
ing between  the  Federal  Government  and  its  In- 
dian wards,"  and  providing  the  Indians  themselves 
with  an  opportunity  "to  take  an  active  and  re- 
sponsible part  in  the  solution  of  their  own  prob- 
lems." (See  Senate  Report  No.  1080,  accompany- 
ing S.  3645,  and  H.R.  Report  No.  1804,  accom- 
panying H.  R.  7902.) 

These  extrinsic  considerations  seem  to  confirm 
the  interpretation  which  simple  study  of  the  lan- 
guage of   the  statute  supports. 

III.  The  Department,  as  you  will  recall,  strongly 
opposed  the  Papago  amendment,  and  my  own  sym- 
pathies are  in  full  accord  with  the  position  hitherto 
taken  by  the  Department.  In  view  of  this,  I  have 
some  hesitancy  in  deciding  the  question,   for  fear 


that  my  own  inclination  to  respect  the  Depart- 
ment's position  might  in  this  instance  color  my 
professional  opinion.  For  this  reason,  I  recommend 
that  you  request  the  opinion  of  the  Attorney  Gen- 
eral on  the  present  problem. 

Solicitor. 
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Opinion,  October  25,  1934. 


Indian  Tribes — Original  Status. 

The  Indian  tribes  were  originally  regarded  as  enjoying  full 
powers  of  sovereignty,  internal  and  external. 
Indian   Tribes — Termination  of  External  Sovereignty. 
Conquest  has  terminated  the  external  powers  of  sovereignty 
of  the  Indian  tribes. 
Indian  Tribes — Internal  Sovereignty. 

Conquest  has  brought  the  Indian  tribes  under  the  control 
of   Congress,    but  except   as   Congress   has   expressly   re- 
stricted  or   limited    the    internal    powers   of   sovereignty 
vested  in  the  Indian  tribes  such  powers  are  still  vested  in 
the  respective  tribes  and  may  be  exercised  by  their  duly 
constituted  organs  of  government. 
Indian   Tribes — Internal  Sovereignty — Effect   of   Statutes 
and  Treaties. 
The  acts  of  Congress  which  appear  to  limit  the  powers  of 
an  Indian  tribe  are  not  to  be  unduly  extended  by  doubt- 
ful inference. 
Indian    Tribes — Internal  Sovereignty — Effect  of    Adminis- 
trative Action. 
Attempts  of  administrative  officials  to  interfere  in  the  exer- 
cise by  the  Indian  tribes  of  their  powers  of  self-govern- 
ment, or  to  supplant  tribal  authorities  in  the  administra- 
tion of  these  powers,  have  not  terminated  or   impaired 
the  legal  rights  and  powers  vested  in  the  various  Indian 
ii  ibes. 
Indian  Tribes — Form  of  Government. 

It  is  the  prerogative  of  any  Indian  tribe  to  determine  its 
own  form  of  government. 
Indian  Tribes — Membership. 

It  is  within  the  power  of  an  Indian  tribe  to  determine  its 
own  membership,  but  such  power  is  subject  to  the  super- 
vision of  the  Secretary   of   the   Interior   where  rights   to 
Federal  property  are  involved. 
Indian   Tribes — Domestic    Relations — Indian    Custom    Mar- 
riage and  Divorce. 
The  domestic  relations  of  members  of  an  Indian  tribe  are 
subject  to  the  customs,  laws,  and  jurisdiction  of  the  tribe. 
Indian  Tribes — Descent  and  Distribution  of  Property. 
Except  with  respect  to  allotted  lands,  the  inheritance  laws 
and  customs  of   the  Indian    tribes  are  still   of   supreme 
authority. 
Indian  Tribes — Power  of  Taxation. 

Among  the  powers  of  sovereignty  vested  in  an  Indian  tribe 
is  the  power  to  tax  members  of  the  tribe  and  nonmembers 
accepting  privileges  of  trade  or  residence,  to  which  taxes 
may  be  attached  as  conditions. 
Indian  Tribes — Exclusion  of  Nonmembers  from  Territory. 
An  Indian  tribe  may,  either  in  its  capacity  as  landowner 
or  in  the  exercise  of  local  self-government,  exclude  from 
the  territory  subject  to  the  jurisdiction  of  the  tribe  per- 
sons who  are  not  members  of   the   tribe,   except   where 
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such    persons    occupy    reservation    lands    under    lawful 
authority. 

Indian  Tribes — Tribal  Property. 

The  powers  of  an  Indian  tribe  over  tribal  property  are  no 
less  absolute  than  the  powers  of  any  property  owner, 
save  as  restricted  by  general  acts  of  Congress  restricting 
the  alienation  or  leasing  of  tribal  property,  and  particular 
acts  of  Congress  designed  to  control  the  disposition  of 
particular  funds  or  lands. 

Indian  Tribes — Rights  of  Occupancy  in  Tribal  Lands. 

Occupancy  of  tribal  land  by  members  of  the  tribe  does  not 
create  any  vested  rights  in  the  occupant  as  against  the 
tribe,  and  such  occupancy  is  subject  to  whatever  limita- 
tions the  tribe  may  see  fit  to  impose. 

Indian  Tribes — Jurisdiction  Over  Property   of   Members. 
It  is  within   the  sovereign   powers  of  an   Indian    tribe   to 
adopt    police    regulations    governing    the    property    and 
contracts  of  members  of  the  tribe. 

Indian  Tribes — Administration  of  Justice. 

The  judicial  powers  of  a  tribe  are  coextensive  with  its 
legislative  or  executive  powers,  and,  except  as  criminal  or 
civil  jurisdiction  has  been  transferred  by  statute  to  Fed- 
eral or  State  courts,  plenary  civil  and  criminal  jurisdiction 
rests  with  the  duly  constituted  authorities  of  the  Indian 
tribe.  Such  authority  is  not  destroyed  or  limited  by  ad- 
ministrative action  of  the  Interior  Department  in  the 
establishment  and  operation  of  courts  of  Indian  offenses. 

Indian  Tribes — Supervision  of  Federal  Employees. 

Although  the  power  to  supervise  Federal  employees  is  not 
an  inherent  power  of  Indian  tribal  sovereignty,  it  is  a 
power  which  is  specifically  granted  to  the  Indian  tribes 
by  Revised  Statutes,  section  2072  (U.  S.  Code,  title  25, 
sec.  48)  ,  subject  to  the  discretion  of  the  Secretary  of  the 
Interior. 

Indian  Tribes — Powers — Special  Restrictions. 

The  foregoing  powers  are  vested  in  the  various  Indian 
tribes  under  existing  law,  except  as  modified  for  particu- 
lar tribes  by  special  treaties  or  by  special  legislation. 

Statutory  Construction — Act  of  June  18,  1934 — "Powers 
Now  Vested  in  Any  Indian  Tribe  or  Tribal  Council  by 
Existinc  Law." 
The  foregoing  enumerated  powers,  vested  in  the  Indian 
tribes  prior  to  the  enactment  of  the  act  of  June  18,  1934 
(48  Stat.  984)  ,  are  safeguarded  and  protected  by  section 
16  of  this  act,  and  the  manner  of  their  exercise  may  be 
expressly  defined  or  limited  by  the  terms  of  a  constitution 
adopted  by  the  tribe  and  approved  by  the  Secretary  of 
the  Interior  pursuant  to  section  16  of  the  act  of  June  18, 
1934  (48  Stat.  984) . 

Summary 

Under  section  16  of  the  Wheeler-Howard  Act 
(48  Stat.  984,  987)  the  "powers  vested  in  any  In- 
dian tribe  or  tribal  council  by  existing  law"  are 
those  powers  of  local  self-government  which  have 
never  been  terminated  by  law  or  waived  by  treaty. 
Among  these  powers  are  the  following: 

1.  The  power  to  adopt  a  form  of  government, 
to  create  various  offices  and  to  prescribe  the  duties 
thereof,  to  provide  for  the  manner  of  election  and 
removal  of  tribal  officers,  to  prescribe  the  pro- 
cedure of  the  tribal  council  and  subordinate  com- 
mittees or  councils,  to  provide  for  the  salaries  or 
expenses  of  tribal  officers  and  other  expenses  of 
public  business,  and,  in  general,  to  rjrescribe  the 


forms   through  which   the  will  of   the   tribe   is   to 
be  executed. 

2.  To  define  the  conditions  of  membership 
within  the  tribe,  to  prescribe  rules  for  adoption, 
to  classify  the  members  of  the  tribe  and  to  grant 
or  withhold  the  right  of  tribal  suffrage,  and  to 
make  all  other  necessary  rules  and  regulations  gov- 
erning the  membership  of  the  tribe  so  far  as  may 
be  consistent  with  existing  acts  of  Congress  gov- 
erning the  enrollment  and  property  rights  of  mem- 
bers. 

3.  To  regulate  the  domestic  relations  of  its  mem- 
bers. 

4.  To  prescribe  rules  of  inheritance  with  respect 
to  all  personal  property  and  all  interests  in  real 
property  other  than  regular  allotments  of  land. 

5.  To  levy  dues,  fees,  or  taxes  upon  the  members 
of  the  tribe  and  upon  nonmembers  residing  or 
doing  any  business  of  any  sort  within  the  reserva- 
tion, so  far  as  may  be  consistent  with  the  power  of 
the  Commissioner  of  Indian  Affairs  over  licensed 
traders. 

6.  To  remove  or  to  exclude  from  the  limits  of 
the  reservation  nonmembers  of  the  tribe,  excepting 
authorized  Government  officials  and  other  per- 
sons now  occupying  reservation  lands  under  law- 
ful authority,  and  to  prescribe  appropriate  rules 
and  regulations  governing  such  removal  and  ex- 
clusion, and  governing  the  conditions  under  which 
nonmembers  of  the  tribe  may  come  upon  tribal  land 
or  have  dealings  with  tribal  members,  providing 
such  acts  are  consistent  with  Federal  laws  govern- 
ing trade  with  the  Indian  tribes. 

7.  To  regulate  the  use  and  disposition  of  all 
property  within  the  jurisdiction  of  the  tribe,  and 
to  make  public  expenditures  of  tribal  funds,  where 
legal  title  to  such  funds  lies  in  the  tribe. 

8.  To  administer  justice  with  respect  to  all  dis- 
putes and  offenses  of  or  among  the  members  of 
the  tribe,  other  than  the  ten  major  crimes  re- 
served to  the  Federal  courts. 

9.  To  prescribe  the  duties  and  to  regulate  the 
conduct  of  Federal  employees,  but  only  insofar  as 
such  powers  of  supervision  may  be  expressly  dele 
gated  by  the  Interior  Department. 

Margold,   Solicitor: 

My  opinion  has  been  requested  on  the  question 
of  what  powers  may  be  secured  to  an  Indian  tribe 
and  incorporated  in  its  constitution  and  by-laws 
by  virtue  of  the  following  phrase,  contained  in 
section  16  of  the  Wheeler-Howard  Act  (48  Stat. 
984,  987)  : 

In  addition  to  all  poioers  vested  in  any  In- 
dian tribe  or  tribal  council  by  existing  law,  the 
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constitution  adopted  by  said   tribe  shall  also 


vest 


''.   [Italics  added.] 


The  question  of  what  powers  are  vested  in  an 
Indian  tribe  or  tribal  council  by  existing  law  can- 
not be  answered  in  detail  lor  each  Indian  tribe 
without  reference  to  hundreds  of  special  treaties 
and  special  acts  of  Congress.  It  is  possible,  how- 
ever, on  the  basis  of  the  reported  cases,  the  writ- 
ten opinions  of  the  various  executive  departments, 
and  those  statutes  of  Congress  which  are  of  gen- 
eral import,  to  define  the  powers  which  have  here- 
tofore been  recognized  as  lawfully  within  the  juris 
diction  of  an  Indian  tribe.  My  answer  to  the  pro- 
pounded question,  then,  will  be  general,  and  sub- 
ject to  correction  for  particular  tribes  in  the  light 
of  the  treaties  and  statutes  affecting  such  tribe 
wherever  such  treaties  or  statutes  contain  peculiar 
provisions  restricting  or  enlarging  the  general 
authority  of  an  Indian  tribe. 

In  analyzing  the  meaning  of  the  phrase  in  ques- 
tion, I  note  that  the  general  confirmation  of  powers 
already  recognized  is  found  in  conjunction  with 
specific  grants  of  the  following  powers:  "To  em- 
ploy legal  counsel,  the  choice  of  counsel  and  fix- 
ing of  fees  to  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior;  to  prevent  the  sale,  dis- 
position, lease,  or  encumbrance  of  tribal  lands, 
interests  in  lands,  or  other  tribal  assets  without  the 
consent  of  the  tribe;  and  to  negotiate  with  the 
Federal,  State,  and  local  governments."  Further- 
more, when  a  constitution  has  been  adopted  by  a 
majority  of  the  adults  of  an  Indian  tribe  or  tribes 
residing  on  the  same  reservation,  the  Secretary  of 
the  Interior  is  directed  to  "advise  such  tribe  or  its 
tribal  council  of  all  appropriation  estimates  of  Fed- 
eral projects  for  the  benefit  of  the  tribe  prior  to 
the  submission  of  such  estimates  to  the  Bureau  of 
the  Budget  and  the  Congress." 

I  note,  also,  as  relevant  to  the  question  of  con- 
struction, that  one  of  the  stated  purposes  of  the 
act  in  question  is  "to  grant  certain  rights  of  home 
rule  to  Indians." 

I  assume,  finally,  that  any  ambiguity  in  the 
phrase  which  I  am  asked  to  interpret  ought  to  be 
resolved    in    accordance   with— 

*  *  *  the  general  rule  that  statutes  passed  for 
the  benefit  of  dependent  Indian  tribes  or  com- 
munities are  to  be  liberally  construed,  doubt- 
ful expressions  being  resolved  in  favor  of  the 
Indians.  Alaska  Pacific  Fisheries  v.  United 
States   (248  U.  S.  78,  89)  . 

And  see,  to  the  same  effect,  Seafert  Bros.  Co.  v. 
United    States     (249    U.S.     194)  ;     Choate    v. 


Trapp     (224    U.S.    665)  ;    Jones    v.    Meehan 

(175  U.S.  1). 

Bearing  these  considerations  in  mind,  I  have  no 
doubt  that  the  phrase  "powers  vested  in  any  In- 
dian tribe  or  tribal  council  by  existing  law"  does 
not  refer  merely  to  those  powers  which  have  been 
specifically  granted  by  the  express  language  of 
treaties  or  statutes,  but  refers  rather  to  the  whole 
body  of  tribal  powers  which  courts  and  Congress 
alike  have  recognized  as  properly  wielded  by  In- 
dian tribes,  whether  by  virtue  of  specific  statutory 
grants  of  power  or  by  virtue  of  the  original  sov- 
ereignty of  the  tribe  insofar  as  such  sovereignty 
has  not  been  curtailed  by  restrictive  legislation  or 
surrendered  by  treaties.  Had  the  intent  of  Con- 
gress been  to  limit  the  powers  of  an  Indian  tribe 
to  those  previously  granted  by  special  legislation, 
it  would  naturally  have  referred  to  "existing  laws" 
rather  than  "existing  law"  as  the  source  of  such 
powers.  The  term  "law"  is  a  broader  term  than 
the  term  "laws"  and  includes,  as  well  as  "laws", 
the  materials  of  judicial  decisions,  treaties,  constitu- 
tional provisions  and  practices,  and  other  sources 
controlling  the  decisions  of  courts.  Furthermore,  it 
was  clearly  not  the  purpose  of  Congress  to  narrow 
the  body  of  tribal  powers  which  have  heretofore 
been  recognized  by  the  courts.  It  would  therefore 
be  contrary  to  the  manifest  intent  of  the  act 
to  interpret  this  phrase  in  a  narrow  sense  as  re- 
ferring only  to  express  statutory  grants  of  specific 
powers. 

Perhaps  the  most  basic  principle  of  all  Indian 
law,  supported  by  a  host  of  decisions  hereinafter 
analyzed,  is  the  principle  that  those  poioers  which 
are  lawfully  vested  in  an  Indian  tribe  are  not,  in 
general,  delegated  powers  granted  by  express  acts 
of  Congress,  but  rather  inherent  powers  of  a  lim- 
ited sovereignty  ivhich  has  never  been  extin- 
guished. Each  Indian  tribe  begins  its  relationship 
with  the  Federal  Government  as  a  sovereign  power, 
recognized  as  such  in  treaty  and  legislation.  The 
powers  of  sovereignty  have  been  limited  from  time 
to  time  by  special  treaties  and  laws  designed  to 
take  from  the  Indian  tribes  control  of  matters 
which,  in  the  judgment  of  Congress,  these  tribes 
could  no  longer  be  safely  permitted  to  handle.  The 
statutes  of  Congress,  then,  must  be  examined  to 
determine  the  limitations  of  tribal  sovereignty 
rather  than  to  determine  its  sources  or  its  positive 
content.  What  is  not  expressly  limited  remains 
within  the  domain  of  tribal  sovereignity,  and  there- 
fore properly  falls  within  the  statutory  category, 
"powers  vested  in  any  Indian  tribe  or  tribal  council 
by  existing  law." 

The  acts  of  Congress  which  appear  to  limit  the 
powers  of  an  Indian  tribe  are  not  to  be  unduly 
extended  by  doubtful  inference.  What  was  said  in 
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the  case  of  In  re  May  field    (141  U.S.   107)    is  still 
pertinent: 

The  policy  of  Congress  has  evidently  been  to 
vest  in  the  inhabitants  of  the  Indian  country 
such  power  of  self-government  as  was  thought 
to  be  consistent  with  the  safety  of  the  white 
population  with  which  they  may  have  come 
in  contact,  and  to  encourage  them  as  far  as 
possible  in  raising  themselves  to  our  standard 
of  civilization.  We  are  bound  to  recognize  and 
respect  such  policy  and  to  construe  the  acts 
of  the  legislative  authority  in  consonance 
therewith.   *   *   *    (At  pp.   115-116.) 

The  Derivation  and  Scope  of  Indian  Tribal 
Powers 

From  the  earliest  years  of  the  Republic  the  In- 
dian tribes  have  been  recognized  as  "distinct,  inde- 
pendent, political  communities"  (Worcester  v. 
Georgia,  6  Pet.  515,  559),  and,  as  such,  qualified 
to  exercise  powers  of  self-government,  not  by  vir- 
tue of  any  delegation  of  powers  from  the  Federal 
Government  but  rather  by  reason  of  their  or- 
iginal tribal  sovereignty.  Thus  treaties  and  statutes 
of  Congress  have  been  looked  to  by  the  courts  as 
limitations  upon  original  tribal  powers,  or,  at  most, 
evidences  of  recognition  of  such  powers,  rather 
than  as  the  direct  source  of  tribal  powers.  This  is 
but  an  application  of  the  general  principle  that 
"It  is  only  by  positive  enactments,  even  in  the 
case  of  conquered  and  subdued  nations,  that  their 
laws  are  changed  by  the  conqueror"  (Wall  v. 
Williamson,  8  Ala.  48,  51,  upholding  tribal  law 
of  divorce)  . 

In  point  of  form  it  is  immaterial  whether  the 
powers  of  an  Indian  tribe  are  expressed  and  ex- 
ercised through  customs  handed  down  by  word  of 
mouth  or  through  written  constitutions  and  stat- 
utes. In  either  case  the  laws  of  the  Indian  tribe 
owe  their  force  to  the  will  of  the  members  of  the 
tribe. 

The  earliest  complete  expression  of  these  prin- 
ciples is  found  in  the  case  of  Worcester  v.  Georgia 
(6  Pet.  515)  .  In  that  case  the  State  of  Georgia,  in 
its  attempts  to  destroy  the  tribal  government  of  the 
Cherokees,  had  imprisoned  a  white  man  living 
among  the  Cherokees  with  the  consent  of  the  trib"al 
authorities.  The  Supreme  Court  of  the  United 
States  held  that  his  imprisonment  was  in  viola- 
tion of  the  Constitution,  that  the  State  had  no 
right  to  infringe  upon  the  Federal  power  to  regu- 
late intercourse  with  the  Indians,  and  that  the  In- 
dian tribes  were,  in  effect,  wards  of  the  Federal 
Government  entitled  to  exercise  their  own  in- 
herent rights  of  sovereignty  so  far  as  might  be  con- 


sistent with  Federal  law.  The  court  declared,  per 
Marshall,    C.J.: 

The  Indian  nations  had  always  been  con- 
sidered as  distinct,  independent,  political  com- 
munities,  *   *   *    (at  p.  559) . 

*  *  *  and  the  settled  doctrine  of  the  law  of 
nations  is  that  a  weaker  power  does  not  sur- 
render its  independence— its  right  to  self- 
government— by  associating  with  a  stronger, 
and  taking  its  protection.  A  weak  state,  in 
order  to  provide  for  its  safety,  may  place  itself 
under  the  protection  of  one  more  powerful, 
without  stripping  itself  of  the  right  of  govern- 
ment, and  ceasing  to  be  a  state.  Examples  of 
this  kind  are  not  wanting  in  Europe.  "Tribu- 
tary and  feudatory  states,"  says  Vattel,  "do  not 
thereby  cease  to  be  sovereign  and  independent 
states,  so  long  as  self-government,  and  sover- 
eign and  independent  authority,  are  left  in  the 
administration  of  the  state."  At  the  present 
day,  more  than  one  state  may  be  considered  as 
holding  its  right  of  self-government  under  the 
guaranty  and  protection  of  one  or  more  allies. 

The  Cherokee  nation,  then,  is  a  distinct 
community,  occupying  its  own  territory,  with 
boundaries  accurately  described,  in  which  the 
laws  of  Georgia  can  have  no  force,  and  which 
the  citizens  of  Georgia  have  no  right  to  enter, 
but  with  the  assent  of  the  Cherokees  them- 
selves, or  in  conformity  with  treaties,  and 
with  the  acts  of  congress.  The  whole  inter- 
course between  the  United  States  and  this 
nation,  is,  by  our  constitution  and  laws,  vested 
in  the  Government  of  the  United  States.  The 
act  of  the  statute  of  Georgia,  under  which  the 
plaintiff  in  error  was  prosecuted,  is,  conse- 
quently void,  and  the  judgment  a  nullity. 
*   *   *    (At  pp.  560-561.) 

In  the  recent  case  of  Patterson  v.  Council  of 
Seneca  Nation  (245  N.  Y.  433,  157  N.  E.  734)  the 
New  York  Court  of  Appeals  gave  careful  con- 
sideration to  the  present  status  of  the  Seneca  tribe 
and  of  its  legislative  and  judicial  organs  of  gov- 
ernment. Reviewing  the  relevant  Federal  cases,  the 
court  reached  the  conclusion  that  the  powers  which 
the  Seneca  Council  and  the  Seneca  Peacemakers' 
Court  sought  to  exercise  were  powers  derived  from 
the  sovereignty  of  the  Seneca  Nation,  and  that  no 
act  of  New  York  State  could  diminish  this  sov- 
ereignty, although  proper  legislation,  enacted  at  the 
request  of  the  Indians  themselves,  might  supple- 
ment the  provisions  of  the  tribal  constitution. 
After  reviewing  the  relevant  State  legislation,  the 
court  declared: 
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*  *  *  Thus  did  the  Seneca  Nation,  far  from 
abdicating  its  sovereign  powers,  set  up  a  strong 
central  government,  distribute  all  govern- 
mental powers  among  three  departments,  em- 
power a  legislative  body  to  be  called  the 
"Councillors  of  the  Seneca  Nation"  to  make 
necessary  laws,  create  a  president  to  execute 
them,  and  establish  a  Peacemakers'  Court  and 
a  Surrogate's  Court  to  interpret  the  laws  of  the 
nation  and  decide  causes.  Thus  did  the  Legis- 
lature of  the  State  of  New  York  twice  approve 
of  the  Constitution  adopted  and  the  govern- 
ment set  up.  It  was  not  accurate  to  say,  there- 
fore, that  the  State  of  New  York  in  the  year 
1849  "assumed  governmental  control"  of  the 
Indians.  On  the  contrary,  in  that  year  and  sub- 
sequently, by  its  approval  of  the  Indian  Con- 
stitution in  its  original  and  amended  form, 
the  State  of  New  York  acknowledged  the  Sen- 
eca Indians  to  be  a  separate  nation,  a  self- 
governing  people,  having  a  central  government 
with  appropriate  departments  to  make  laws,  to 
administer  and  to  interpret  them.   *   *   * 

The  force  of  the  Seneca  constitution,  the  court 
found,  derived  not  from  the  sovereignty  of  New 
York  State,  but  from  the  original  sovereignty  of 
the  Seneca  Nation: 

Various  statutes  passed  by  the  New  York 
Legislature  in  relation  to  the  Indians  are  now 
embodied  in  the  "Indian  Law."  Article  4  of 
that  law  is  entitled  "The  Seneca  Indians."  It 
doubtless  embodies  the  statutes  passed  pur- 
suant to  the  request  of  the  Seneca  Nation  con- 
tained in  its  constitution  of  1848.  This  article 
purports  to  set  up  a  government  for  the  Sen- 
eca Nation,  consisting  of  three  departments, 
exactly  as  provided  in  the  Indian  Constitu- 
tion. It  must  be  held,  however,  that  the  In- 
dian Nation  itself  created  these  departments 
and  the  system  of  government  set  up  by  its 
constitution,  the  force  of  which  had  been 
expressly  acknowledged  by  the  New  York  Leg- 
islature. It  purported  to  set  up  a  Peacemakers' 
Court.  The  source  of  jurisdiction  of  that  court, 
however,  was  the  Indian  Constitution,  not  the 
Indian  Law.  Thus,  in  Mulkim  v.  Snow,  supra, 
this  court   said: 

"The  Peacemakers'  Court  is  not  a  mere  stat- 
utory local  court  of  inferior  jurisdiction.  It 
is  an  Indian  court,  which  has  been  recog- 
nized and  given  strength  and  authority  by 
statute.   It   does  not  owe   its  existence   to   the 


State  statute  and  is  only  in  a  qualified  sense  a 
State  court."  *   *   * 


The  respondent  argues  that  the  jurisdiction 
of  the  Peacemakers'  Court  is  limited  by  the 
Indian  Law  (section  46)  to  "matters,  disputes, 
and  controversies  between  any  Indians  resid- 
ing upon  such  reservation"  which  may  arise 
upon  "contracts  or  for  wrongs."  We  answer 
that  the  Peacemakers'  Court  is  the  creation  not 
of  the  State  but  of  the  Indian  Constitution; 
that  by  such  constitution,  as  amended  in  1898, 
the  Peacemakers'  Courts  are  given  "exclusive 
jurisdiction  in  all  civil  causes  arising  between 
individual  Indians  residing  on  said  reserva- 
tions, except  those  which  the  Surrogate's 
Courts  have  jurisdiction  of,"  without  reference 
to  "contracts"  or  to  "wrongs."  The  Indian 
Law  does  not  deny  comprehensive  jurisdiction; 
it  merely  fails  to  use  terms  apparently  bestow- 
ing it.  The  Indian  Constitution  does  bestow 
jj-    #   #   * 

Thus  the  doctrine  first  laid  down  by  Chief  Jus- 
tice Marshall  in  the  early  years  of  the  Republic 
was  reaffirmed  but  a  few  years  ago  with  undimin- 
ished vigor  by  the  New  York  Court  of  Appeals. 

The  whole  course  of  judicial  decision  on  the 
nature  of  Indian  tribal  powers  is  marked  by  ad- 
herence to  three  fundamental  principles:  An  In- 
dian tribe  possesses,  in  the  first  instance,  all  the 
powers  of  any  sovereign  State.  Conquest  renders 
the  tribe  subject  to  the  legislative  power  of  the 
United  States  and,  in  substance,  terminates  the  ex- 
ternal powers  of  sovereignty  of  the  tribe,1  e.  g.,  its 
power  to  enter  into  treaties  with  foreign  nations, 
but  does  not  by  itself  affect  the  internal  sovereignty 
of  the  tribe,  i.  e.,  its  powers  of  local  self-govern- 
ment. These  powers  are  subject  to  be  qualified  by 
treaties  and  by  express  legislation  of  Congress,  but 
save  as  thus  expressly  qualified,  full  powers  of  in- 
ternal sovereignty  are  vested  in  the  Indian  tribes 
and  in  their  duly  constituted  organs  of  govern- 
ment. 

A  most  striking  affirmation  of  these  principles  is 
found  in  the  case  of  Talton  v.  Mayes  (163  U.S. 
376) .  The  question  was  presented  in  that  case 
whether  the  Fifth  Amendment  of  the  Federal  Con- 


1  Certain  external  powers  of  sovereignly,  such  as  the  power 
to  make  treaties  with  the  United  States,  have  been  recognized 
by  the  Federal  Government.  And  cf.  Montoya  v.  United  States 
(180  U.  S.  261);  Scott  v.  United  States  and  Apache  Indians 
(33  Ct.  CI.  486)  ;  Dobbs  v.  United  States  and  Apache  Indians 
(33  Ct.  CI.  308)  .  The  treaty-making  power  of  the  Indian 
tribes  was  terminated  by  the  act  of  March  3,  1871  (U.S. 
Code,  title  25,  sec.  7l)  . 
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stitution  operated  as  a  limitation  upon  the  legis- 
lation of  the  Cherokee  Nation.  A  law  of  the  Chero- 
kee Nation  authorized  a  grand  jury  of  five  persons 
to  institute  criminal  proceedings.  A  person  in- 
dicted under  this  procedure  and  held  for  trial  in 
the  Cherokee  courts  sued  out  a  writ  of  habeas 
corpus,  alleging  that  the  law  in  cjuestion  violated 
the  Fifth  Amendment  to  the  Constitution  of  the 
United  States,  since  a  grand  jury  of  five  was  not  a 
grand  jury  within  the  contemplation  of  the  Fifth 
Amendment.  The  Supreme  Court  held  that  the 
Fifth  Amendment  applied  only  to  the  acts  of  the 
Federal  Government;  that  the  sovereign  powers 
of  the  Cherokee  Nation,  although  recognized  by 
the  Federal  Government,  were  not  created  by  the 
Federal  Government;  and  that  the  judicial  au- 
thority of  the  Cherokees  was,  therefore,  not  sub- 
ject to  the  limitations  imposed  by  the  Bill  of 
Rights: 

The  question,  therefore,  is,  does  the  Fifth 
Amendment  to  the  Constitution  apply  to  the 
local  legislation  of  the  Cherokee  nation  so  as 
to  require  all  prosecutions  for  offenses  com- 
mitted against  the  laws  of  that  nation  to  be 
initiated  by  a  grand  jury  organized  in  accord- 
ance with  the  provisions  of  that  amendment. 
The  solution  of  this  question  involves  an  in- 
quiry as  to  the  nature  and  origin  of  the  power 
of  local  government  exercised  by  the  Chero- 
kee nation  and  recognized  to  exist  in  it  by  the 
treaties  and  statutes  above  referred  to.  Since 
the  case  of  Barron  v.  Baltimore,  7  Pet.  243,  it 
has  been  settled  that  the  Fifth  Amendment  to 
the  Constitution  of  the  United  States  is  a  lim- 
itation only  upon  the  powers  of  the  General 
Government,  that  is,  that  the  amendment  op- 
erates solely  on  the  Constitution  itself  by 
qualifying  the  powers  of  the  National  Govern- 
ment which  the  Constitution  called  into  being. 


The  case  in  this  regard  therefore  depends 
upon  whether  the  powers  of  local  government 
exercised  by  the  Cherokee  Nation  are  Federal 
powers  created  by  and  springing  from  the  Con- 
stitution of  the  United  States,  and  hence  con- 
trolled by  the  Fifth  Amendment  to  that  Con- 
stitution, or  whether  they  are  local  powers  not 
created  by  the  Constitution,  although  subject 
to  its  general  provisions  and  the  paramount 
authority  of  Congress.  The  repeated  adjudi- 
cations of  this  court  have  long  since  answered 
the  former  question  in  the  negative.  In  Chero- 
kee Nation  v.  Georgia,  5  Pet.  1,  which  involved 
the  right  of  the  Cherokee  Nation  to  maintain 
an  original  bill  in  this  court  as  a  foreign  state, 


which  was  ruled  adversely  to  that  right,  speak- 
ing through  Mr.  Chief  Justice  Marshall,  this 
court  said    (p.   16)  : 

"Is  the  Cherokee  Nation  a  foreign  state 
in  the  sense  in  which  that  term  is  used  in  the 
Constitution? 

"The  counsel  for  the  plaintiffs  have  main- 
tained   the    affirmative    of    this    proposition 
with  great  earnestness  and  ability.  So  much 
of  the  argument  as  was  intended  to  prove 
the  character  of  the  Cherokees  as  a  state,  as 
a   distinct   political   society,   separated   from 
others,  capable  of  managing  its  own  affairs 
and  governing  itself,  has,  in  the  opinion  of 
a  majority   of   the  judges,   been   completely 
successful.      They      have      been      uniformly 
treated  as  a  state  from  the  settlement  of  our 
country.  The  numerous  treaties  made  with 
them  by   the  United  States  recognize  them 
as  a  people  capable  of  maintaining  the  re- 
lations of  peace  and  war,  of  being  responsi- 
ble in  their  political  character  for  any  viola- 
tion of  their  engagements,  or  for  any  aggres- 
sion committed  on  the  citizens  of  the  United 
States  by  any  individual  of  their  community. 
Laws  have  been  enacted  in  the  spirit  of  these 
treaties.  The  acts  of  our  Government  plainly 
recognize   the   Cherokee   Nation   as   a  state, 
and  the  courts  are  bound  by  those  acts." 
It  cannot  be  doubted,  as  said  in  Worcester  v. 
The  State   of   Georgia,  6   Pet.   515,   559,   that 
prior    to    the    formation    of    the    Constitution 
treaties  were  made  with  the  Cherokee  tribes  by 
which  their  autonomous  existence  was  recog- 
nized.  And  in  that  case  Chief  Justice  Marshall 
also  said    (p.  559)  : 

"The  Indian  nations  had  always  been  con- 
sidered as  distinct,  independent  political 
communities,  retaining  their  original  nat- 
ural rights.  *  *  *  The  very  term  'nation', 
so  generally  applied  to  them,  means  a  'peo- 
ple distinct  from  others.'  The  Constitution, 
by  declaring  treaties  already  made,  as  well 
as  those  to  be  made,  to  be  the  supreme  law 
of  the  land,  has  adopted  and  sanctioned 
the  previous  treaties  with  the  Indian  na- 
tions, and  consequently  admits  their  rank 
among  those  powers  who  are  capable  of 
making    treaties." 

In  reviewing  the  whole  subject  in  Kagama 
v.  United  States,  118  U.  S.  375,  this  court  said 
(p.  381): 

"With  the  Indians  themselves  these  rela- 
tions are  equally  difficult  to  define.  They 
were,  and  always  have  been,  regarded  as 
having  a  semi-independent  position  when 
they  preserved  their  tribal  relations;  not  as 
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States,  not  as  nations,  not  as  possessed  of  the 
full  attributes  of  sovereignty,  but  as  a  sep- 
arate people  with  the  power  of  regulating 
their  internal  and  social  relations,  and  thus 
far  not  brought  under  the  laws  of  the  Un- 
ion, or  of  the  State  within  whose  limits  they 
resided." 

True  it  is  that  in  many  adjudications  of  this 
court  the  fact  has  been  fully  recognized,  that 
although  possessed  of  these  attributes  of  local 
self-government,  when  exercising  their  tribal 
functions,  all  such  rights  are  subject  to  the 
supreme  legislative  authority  of  the  United 
States.  Cherokee  Nation  v.  Kansas  Railway 
Co.,  135  U.S.  641,  where  the  cases  are  fully 
reviewed.  But  the  existence  of  the  right  in 
Congress  to  regulate  the  manner  in  which  the 
local  powers  of  the  Cherokee  Nation  shall  be 
exercised  does  not  render  such  local  powers 
Federal  powers  arising  from  and  created  by  the 
Constitution  of  the  United  States.  It  follows 
that  as  the  powers  of  local  self-government  en- 
joyed by  the  Cherokee  Nation  existed  prior  to 
the  Constitution,  they  are  not  operated  upon 
by  the  Fifth  Amendment,  which,  as  we  have 
said,  had  for  its  sole  object  to  control  the  pow- 
ers conferred  by  the  Constitution  on  the  Na- 
tional Government.   *   *   *    (At  pp.  382-384) . 

And  see,  to  the  same  effect,  Ex  parte  Tiger  (2 
Ind.  T.  41,  47  S.  W.  304).  It  is  recognized,  of 
course,  that  those  provisions  of  the  Federal  Con- 
stitution which  are  completely  general  in  scope, 
such  as  the  Thirteenth  Amendment,  apply  to  the 
members  of  Indian  tribes  as  well  as  to  all  other 
inhabitants  of  the  nation.  In  re  Sah  (hiah  (31 
Fed.    327). 

Added  recognition  of  the  sovereign  character  of 
an  Indian  tribe  is  found  in  the  case  of  Turner  v. 
United  States  and  Creek  Nation  (51  Ct.  Cls.  125, 
aff'd  248  U.S.  354) .  Rejecting  a  claim  against  the 
Creek  Nation  based  upon  the  allegedly  illegal  acts 
of  groups  of  Indians  in  destroying  the  fence  of  a 
cattle  company,  the  Court  of  Claims  declared: 

*  *  *  we  must  apply  the  rule  of  law  applica- 
ble to  established  governments  under  similar 
conditions.  It  is  a  familiar  rule  that  in  the 
absence  of  a  statute  declaring  a  liability  there- 
for neither  the  sovereign  nor  the  governmental 
subdivisions,  such  as  counties  or  municipali- 
ties, are  responsible  to  the  party  injured  in  his 
person  or  estate  by  mob  violence.  *  *  *  (At 
p.  153.) 

An  extreme  application  of  the  doctrine  of  tribal 
sovereignty  is  found  in  the  case  of  Ex  parte  Crow 


Dog  (109  U.S.  556) ,  in  which  it  was  held  that  the 
murder  of  one  Sioux  Indian  by  another  upon  an 
Indian  reservation  was  not  within  the  criminal 
jurisdiction  of  any  court  of  the  United  States,  but 
that  only  the  Indian  tribe  itself  could  punish  the 
offense. 

The  contention  that  the  United  States  courts  had 
jurisdiction  in  a  case  of  this  sort  was  based  upon 
the  language  of  a  treaty  with  the  Sioux,  rather 
than  upon  considerations  applicable  generally  to 
the  various  Indian  tribes.  The  most  important 
of  the  treaty  clauses  upon  which  the  claim  of  Fed- 
eral jurisdiction  was  based  provided: 

And  Congress  shall,  by  appropriate  legisla- 
tion, secure  to  them  an  orderly  government; 
they  shall  be  subject  to  the  laws  of  the  United 
States,  and  each  individual  shall  be  pro- 
tected in  his  rights  of  property,  person,  and 
life.    (At   p.   568.) 

Commenting  upon  this  clause,  the  Supreme 
Court  declared: 

It  is  equally  clear,  in  our  opinion,  that  these 
words  can  have  no  such  effect  as  that  claimed 
for  them.  The  pledge  to  secure  to  these  peo- 
ple, with  whom  the  United  States  was  con- 
tracting as  a  distinct  political  body,  an  or- 
derly government,  by  appropriate  legislation 
thereafter  to  be  framed  and  enacted,  necessar- 
ily implies,  having  regard  to  all  the  circum- 
stances attending  the  transaction,  that  among 
the  arts  of  civilized  life,  which  it  was  the  very 
purpose  of  all  these  arrangements  to  intro- 
duce and  naturalize  among  them,  was  the 
highest  and  best  of  all,  that  of  self-government, 
the  regulation  by  themselves  of  their  own  do- 
mestic affairs,  the  maintenance  of  order  and 
peace  among  their  own  members  by  the  ad- 
ministration of  their  own  laws  and  customs. 
They  were  nevertheless  to  be  subject  to  the 
laws  of  the  United  States,  not  in  the  sense 
of  citizens,  but,  as  they  had  always  been,  as 
wards  subject  to  a  guardian;  not  as  indi- 
viduals, constituted  members  of  the  political 
community  of  the  United  States,  with  a  voice 
in  the  selection  of  representatives  and  the 
framing  of  the  laws,  but  as  a  dependent  com- 
munity who  were  in  a  state  of  pupilage,  ad- 
vancing from  the  condition  of  a  savage  tribe 
to  that  of  a  people  who,  through  the  discipline 
of  labor  and  by  education,  it  was  hoped  might 
become  a  self-supporting  and  self-governed  so- 
ciety.  *   *   *    (At  pp.  568-569). 
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In  finally  rejecting  the  argument  for  Federal 
jurisdiction  the  Supreme  Court  declared: 

*  *  *  It  is  a  case  where,  against  an  express 
exception  in  the  law  itself,  that  law,  by  argu- 
ment and  inference  only,  is  sought  to  be  ex- 
tended over  aliens  and  strangers;  over  the 
members  of  a  community  separated  by  race,  by 
tradition,  by  the  instincts  of  a  free  though 
savage  life,  from  the  authority  and  power 
which  seeks  to  impose  upon  them  the  restraints 
of  an  external  and  unknown  code,  and  to  sub- 
ject them  to  the  responsibilities  of  civil  con- 
duct, according  to  rules  and  penalties  of  which 
they  could  have  no  previous  warning;  which 
judges  them  by  a  standard  made  by  others  and 
not  for  them,  which  takes  no  account  of  the 
conditions  which  should  except  them  from  its 
exactions,  and  makes  no  allowance  for  their 
inability  to  understand  it.    (At  p.  571). 

The  force  of  the  decision  in  Ex  parte  Crow  Dog 
was  not  weakened,  although  the  scope  of  the  de- 
cision was  limited,  by  subsequent  legislation  which 
withdrew  from  the  rule  of  tribal  sovereignty  a  list 
of  seven  major  crimes,  only  recently  extended  to 
ten.2  Over  these  specified  crimes  jurisdiction  has 
been  vested  in  the  Federal  courts.  Over  all  other 
crimes,  including  such  serious  crimes  as  kidnaping, 
attempted  murder,  receiving  stolen  goods,  and 
forgery,  jurisdiction  resides  not  in  the  courts  of 
Nation  or  State  but  only  in  the  Indian  tribe  itself. 

We  shall  defer  the  question  of  the  exact  scope  of 
tribal  jurisdiction  for  more  detailed  consideration 
at  a  later  point.  We  are  concerned  for  the  present 
only  in  analyzing  the  basic  doctrine  of  tribal  sov- 
ereignty. To  this  doctrine  the  case  of  Ex  parte 
Crow  Dog  contributes  not  only  an  intimation  of 
the  vast  and  important  content  of  criminal  juris- 
diction inherent  in  tribal  sovereignty,  but  also  an 
example  of  the  consistent  manner  in  which  the 
United  States  Supreme  Court  has  opposed  the 
efforts  of  lower  courts  and  administrative  officials 
to  infringe  upon  tribal  sovereignty  and  to  assume 
tribal  preogatives  without  statutory  justification. 
The  legal  powers  of  an  Indian  tribe,  measured  by 
the  decisions  of  the  highest  courts,  are  far  more 
extensive  than  the  powers  which  most  Indian  tribes 
have  been  actually  permitted  by  omnipresent  offi- 
cials to  exercise  in  their  own  right. 

The  doctrine  of  tribal  sovereignty  is  well  sum- 
marized in  the  following  passage  in  the  case  of 
In  re  Sah  Quah   (31  Fed.  327)  : 

2  U.  S.  Code,  title  18,  sec.  548,  analyzed  infra,  under  head 
ing  "The  Powers  of  an  Indian  Tribe  in  the  Administration 
of  Justice." 


From  the  organization  of  the  government  to 
the  present  time,  the  various  Indian  tribes  of 
the  United  States  have  been  treated  as  free  and 
independent  within  their  respective  territories, 
governed  by  their  tribal  laws  and  customs,  in 
all  matters  pertaining  to  their  internal  affairs, 
such  as  contracts  and  the  manner  of  their 
enforcement,  marriage,  descents,  and  the 
punishment  for  crimes  committed  against  each 
other.  They  have  been  excused  from  all  alle- 
giance to  the  municipal  laws  of  the  whites  as 
precedents  or  otherwise  in  relation  to  tribal 
affairs,  subject,  however,  to  such  restraints  as 
were  from  time  to  time  deemed  necessary  for 
their  own  protection,  and  for  the  protection 
of  the  whites  adjacent  to  them.  Cherokee  Nat. 
v.  Georgia,  5  Pet.  1,  16,  17;  Jackson  v.  Goodell, 
20  Johns.  193    (At.  p.  329.) 

And  in  the  case  of  Anderson  v.  Mathews  (174 
Cal.  537,  163  Pac.  902) ,  it  was  said: 

*  *  *  The  Indian  tribes  recognized  by  the 
federal  government  are  not  subject  to  the  laws 
of  the  state  in  which  they  are  situated.  They 
are  under  the  control  and  protection  of  the 
United  States,  but  they  retain  the  right  of 
local  self-government,  and  they  regulate  and 
control  their  own  local  affairs  and  rights  of 
persons  and  property,  except  as  Congress  has 
otherwise  specially  provided  by  law.  *  *  * 
(At   163  Pac.  905.) 

See,  also,  to  the  same  effect,  Story's  Commen- 
taries, Sec.  1099;  3  Kent's  Commentaries  (14th  ed.) 
383-386. 

The  acknowledgment  of  tribal  sovereignty  or 
autonomy  by  the  courts  of  the  United  States  has 
not  been  a  matter  of  lip  service  to  a  venerable  but 
outmoded  theory.  The  doctrine  has  been  followed 
through  the  most  recent  cases,  and  from  time  to 
time  carried  to  new  implications.  Moreover,  it  has 
been  administered  by  the  courts  in  a  spirit  of 
whole-hearted  sympathy  and  respect.  The  painstak- 
ing analysis  by  the  Supreme  Court  of  tribal  laws 
and  constitutional  provisions  in  the  Cherokee 
Intermarriage  Cases  (203  U.S.  706)  is  typical,  and 
exhibits  a  degree  of  respect  proper  to  the  laws  of 
a  sovereign  state.  If  verbal  recognition  is  needed, 
there  is  the  glowing  tribute  which  Judge  Nott 
pays  to  this  same  Cherokee  Constitution  in  the 
case  of  Journeycake  v.  Cherokee  Nation  and 
United  States   (28  Ct.  Cls.  281,  317-318): 

The  constitution  of  the  Cherokees  was  a 
wonderful  adaptation  to  the  circumstances  and 
conditions  of  the   time,   and   to  a  civilization 
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that  was  yet  to  come.  It  was  framed  and  adop- 
ted by  a  people  some  of  whom  were  still  in  the 
savage  state,  and  the  better  portion  of  whom 
had  just  entered  upon  that  stage  of  civiliza- 
tion which  is  characterized  by  industrial  pur- 
suits; and  it  was  framed  during  a  period  of 
extraordinary  turmoil  and  civil  discord,  when 
the  greater  part  of  the  Cherokee  people  had 
just  been  driven  by  military  force  from  their 
mountains  and  valleys  in  Georgia,  and  been 
brought  by  enforced  immigration  into  the 
country  of  the  Western  Cherokees;  when  a 
condition  of  anarchy  and  civil  war  reigned  in 
the  territory— a  condition  which  was  to  con- 
tinue until  the  two  branches  of  the  nation 
should  be  united  under  the  treaty  of  1846 
(27  C.  Cls.  R.,  1)  ;  yet  for  more  than  half  a 
century  it  has  met  the  requirements  of  a  race 
steadily  advancing  in  prosperity  and  education 
and  enlightenment  so  well  that  it  has  needed, 
so  far  as  they  are  concerned,  no  material  altera- 
tion or  amendment,  and  deserves  to  be  classed 
among  the  few  great  works  of  intelligent  states- 
manship which  outlive  their  own  time  and 
continue  through  succeeding  generations  to 
assure  the  rights  and  guide  the  destinies  of 
men.  And  it  is  not  the  least  of  the  successes 
of  the  constitution  of  the  Cherokees  that  the 
judiciary  of  another  nation  are  able,  with  en- 
tire confidence  in  the  clearness  and  wisdom  of 
its  provisions,  to  administer  it  for  the  pro- 
tection of  Cherokee  citizens  and  the  main- 
tenance of  their  personal  and  political  rights. 
(At  pp.  317-318.) 

The  sympathy  of  the  courts  towards  the  inde- 
pendent efforts  of  Indian  tribes  to  administer  the 
institutions  of  self-government  has  led  to  the  doc- 
trine that  Indian  laws  and  statutes  are  to  be  in- 
terpreted not  in  accordance  with  the  technical 
rules  of  the  common  law,  but  in  the  light  of  the 
traditions  and  circumstances  of  the  Indian  people. 
An  attempt  in  the  case  of  Ex  parte  Tiger  (47  S.  W. 
304,  2  Ind.  T.  41)  to  construe  the  language  of  the 
Creek  constitution  in  a  technical  sense  was  met  by 
the  appropriate  judicial  retort: 

If  the  Creek  Nation  derived  its  system  of 
jurisprudence  through  the  common  law,  there 
would  be  much  plausibility  in  this  reasoning. 
But  they  are  strangers  to  the  common  law.4 
They  derive  their  jurisprudence  from  an  en- 
tirely different  source,  and  they  are  as  un- 
familiar with  common-law  terms  and  defini- 
tions  as    they   are   with    Sanskrit   or    Hebrew. 


4  See   Waldron   v.   United  States,   143   Fed.  4l3;   Hanson    v. 
Johnson,  246  Pac.  868  (Okla.) . 


With    them,    "to   indict"    is    to    file   a   written 
accusation    charging   a    person    with    a    crime. 

So,  too,  in  the  case  of  McCurtain  v.  Grady  (1 
Ind.  T.  107,  38  S.  W.  65)  the  court  had  occasion 
to  note  that: 

The  Choctaw  constitution  was  not  drawn  by 
geologists  or  for  geologists,  or  in  the  interests 
of  science,  or  with  scientific  accuracy.  It  was 
framed  by  plain  people,  who  have  agreed 
among  themselves  what  meaning  should  be 
attached  to  it,  and  the  courts  should  give  effect 
to  that  interpretation  which  its  framers  in- 
tended it  should  have. 

The  realm  of  tribal  autonomy  which  has  been 
so  carefully  respected  by  the  courts,  has  been  im- 
plicitly confirmed  by  Congress  in  a  host  of  statutes 
providing  that  various  administrative  acts  of  the 
President  or  the  Interior  Department  shall  be  done 
only  with  the  consent  of  the  Indian  tribe  or  its 
chiefs  or  council. 

Thus,  U.S.  Code,  title  25,  section  63,  provides 
that  the  President  may  "consolidate  one  or  more 
tribes,  and  abolish  such  agencies  as  are  thereby 
rendered  unnecessary,"  but  that  such  action  may  be 
undertaken  only  "with  the  consent  of  the  tribes  to 
be  affected  thereby,  expressed  in  the  usual  man- 
ner." 

Section  1 1 1  of  the  same  title  provides  that  pay- 
ments of  moneys  and  distribution  of  goods  for  the 
benefit  of  any  Indians  or  Indian  tribes  shall  be 
made  either  to  the  heads  of  families  and  indi- 
viduals directly  entitled  to  such  moneys  or  goods 
or  else  to  the  chiefs  of  the  tribe,  for  the  benefit  of 
the  tribe,  or  to  persons  appointed  by  the  tribe  for 
the  purpose  of  receiving  such  moneys  or  goods. 
This  section  finally  provides  that  such  moneys  or 
goods  "by  consent  of  the  tribe"  may  be  applied 
directly  by  the  Secretary  to  purposes  conducive 
to  the  happiness  and  prosperity  of  the  tribe. 

Section  115  of  the  same  title  provides: 

The  President  may,  at  the  request  of  any 
any  Indian  tribe,  to  which  an  annuity  is  pay- 
able in  money,  cause  the  same  to  be  paid  in 
goods,    purchased   as   provided    in   section   91. 

Section  140  of  the  same  title  provides  that  spe- 
cific appropriations  for  the  benefit  of  Indian  tribes 
may  be  diverted  to  other  uses  "with  the  consent  of 
said  tribes,  expressed  in  the  usual  manner." 

Other  statutory  provisions  of  general  import, 
confirming  or  delegating  specific  powers  to  the 
Indian  tribes  or  their  officers,  are:  U.S.  Code,  title 
25,  sections  48,  130,  132,  159,  162,  184,  218,  225, 
229,  371,  397,  398,  402. 
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These  latter  provisions  are  discussed  later  under 
relevant  headings. 

The  whole  course  of  Congressional  legislation 
with  respect  to  the  Indians  has  been  based  upon 
a  recognition  of  tribal  autonomy,  qualified  only 
where  the  need  for  other  types  of  governmental 
control  has  become  clearly  manifest.  As  was  said 
in  a  report  of  the  Senate  Judiciary  Committee 
(prior  to  the  enactment  of  U.S.  Code,  title  18, 
sec.  548)  :  "Their  right  of  self-government,  and  to 
administer  justice  among  themselves,  after  their 
rude  fashion,  even  to  inflicting  the  death  penalty, 
has  never  been  questioned."  (Sen.  Rep.  No.  268, 
41st  Congress,  3d  session.) 

It  is  a  fact  that  State  governments  and  admin- 
istrative officials  have  frequently  trespassed  upon 
the  realm  of  tribal  autonomy,  presuming  to  gov- 
ern the  Indian  tribes  through  State  law  or  depart- 
mental regulation  or  arbitrary  administrative  fiat, 
but  these  trespasses  have  not  impaired  the  vested 
legal  powers  of  local  self-government  which  have 
been  recognized  again  and  again  when  these  tres- 
passes have  been  challenged  by  an  Indian  tribe. 
"Power  and  authority  rightfully  conferred  do  not 
necessarily  cease  to  exist  in  consequence  of  long 
nonuser."  (United  States  ex  rel.  Standing  Bear  v. 
Crook,  5  Dill.  453,  460.)  The  Wheeler-Howard 
Act,  by  affording  statutory  recognition  of  these 
powers  of  local  self-government  and  administrative 
assistance  in  developing  adequate  mechanisms  for 
such  government,  may  reasonably  be  expected  to 
end  the  conditions  that  have  in  the  past  led  the 
Interior  Department  and  various  State  agencies  to 
deal  with  matters  that  are  properly  within  the  legal 
competence  of  the  Indian  tribes  themselves. 

Neither  the  allotting  of  land  in  severalty  nor  the 
granting  of  citizenship  has  destroyed  the  tribal  re- 
lationship upon  which  local  autonomy  rests.  Only 
through  the  laws  or  treaties  of  the  United  States, 
or  administrative  acts  authorized  thereunder,  can 
tribal  existence  be  terminated.  As  was  said  in  the 
case  of  United  States  v.  Boylan  (265  Fed.  165) 
with  reference  to  certain  New  York  Indians  over 
whom  State  courts  had  attempted  to  exercise  juris- 
diction: 

*  *  *  Congress  alone  has  the  right  to  say 
when  the  guardianship  over  the  Indians  may 
cease.  U.S.  v.  Nice,  241  U.S.  591,  36  Sup.  Ct. 
696,  60  L.  Ed.  1192;  Tiger  v.  Western  Inv.  Co., 
221  U.S.  286,  31  Sup.  Ct.  578,  55  L.  Ed.  738. 
Accordingly  it  has  been  held  that  it  is  for  Con- 
gress to  say  when  the  tribal  existence  shall  be 
deemed  to  have  terminated,  and  Congress  must 
so  express  its  intent  in  relation  thereto  in  clear 
terms.  Until  such  legislation  by  Congress, 
even  a  grant  of  citizenship  does  not   termin- 


ate the  tribal  status  or  relieve  the  Indian  from 
the  guardianship  of  the  government.  U.  S.  v. 
Nice,  241  U.S.  591,  36  Sup.  Ct.  696,  60  L.  Ed. 
1192.  *   *   *    (At  p.    171.) 

The  court  concludes: 

*  *  *  The  right  of  self-government  has  never 
been  taken  from  them.   *   *   * 

At  all  times  the  rights  which  belong  to  self- 
government  have  been  recognized  as  vested  in 
these  Indians.   *   *   *    (At  p.  173.) 

In  the  case  of  Farrell  v.  United  States  (110  Fed. 
942) ,  the  effect  of  allotment  in  severalty  and  of  the 
grant  of  citizenship  was  considered,  and  the  court 
declared: 

*  *  *  The  agreement  to  maintain  the  agent 
and  the  retention  and  exercise  of  the  power  to 
control  the  liquor  traffic  are  not  inconsistent, 
as  we  have  seen,  with  the  allotment  of  the 
lands  in  severalty,  or  with  the  grant  to  the 
allottees  of  the  immunities  and  privileges  of 
citizenship.  Neither  the  act  of  1887  nor  any 
other  act  of  congress  or  treaty  with  these  In- 
dians required  those  who  selected  allotments 
and  received  patents  and  the  privileges  and 
immunities  of  citizenship  to  sever  their  tribal 
relation,  or  to  surrender  any  of  their  rights  as 
members  of  their  tribes,  as  a  condition  of  the 
grant,  so  that  after  their  allotments,  as  before, 
their  tribal  relation  continued.  And  finally  the 
legislative  and  executive  departments  of  the 
government  to  which  the  subject  matters  of 
the  relations  of  the  Indians  and  their  tribes 
to  the  United  States,  and  the  regulation  of  the 
commerce  with  them,  has  been  specially  in- 
trusted, have  uniformly  held  that  congress 
retained,  and  have  constantly  exercised,  the 
power  to  regulate  intercourse  with  these  In- 
dians, and  to  prohibit  the  traffic  in  intoxicat- 
ing liquors  with  them,  since  these  patents  is- 
sued, to  the  same  extent  as  before  their  lands 
were  allotted  in  severalty.  It  is  the  settled  rule 
of  the  judicial  department  of  the  government, 
in  ascertaining  the  relations  of  Indian  tribes 
and  their  members  to  the  nation,  to  follow  the 
action  of  the  legislative  and  executive  depart- 
ments to  which  the  determination  of  these 
question  has  been  especially  intrusted.  U.S. 
v.  Holliday,  3  Wall.  407,  419,  18  L.  Ed.  182; 
U.S.  v.  Earl  (C.  C.)  17  Fed.  75,  78.  (At  p. 
951.) 

And  in  the  case  of  United  States  v.  Holliday  (3 
Wall.  407)    the  Supreme  Court  declared: 
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In  reference  to  all  matters  of  this  kind,  it  is 
the  rule  of  this  court  to  follow  the  action  of 
the  executive  and  other  political  departments 
of  the  government,  whose  more  special  duty  is 
to  determine  such  affairs.  If  by  them  those  In- 
dians are  recognized  as  a  tribe,  this  court  must 
do  the  same.    (At  p.  419.) 

And  see,  to  the  same  effect,  The  Kansas  Indians 
(5  Wall.  737,  756)  ;  Yakima  Joe  v.  To-is-lap  (191 
Fed.  516)  ;  United  States  v.  Flournoy  Live-Stock, 
etc.,  Co.    (71   Fed.  576). 

There  are,  of  course,  a  number  of  instances  in 
which  tribal  autonomy  has  been  terminated  by  act 
of  Congress  or  by  treaty.  See,  for  example,  Wiggan 
v.  Conolly  (163  U.S.  56)  ;  United  Ctates  v.  Elm  (2 
Cin.  Law  Bull.  307,  25  Fed.  Cas.  No.  15,048)  ;  and 
cf.  act  of  April  26,  1906  (34  Stat.  137) .  But  to  ac- 
complish this,  the  provisions  of  treaty  or  statute 
must  be  positive  and  unambiguous.  (Morrow  v. 
Blevins,  23  Tenn.  223;  Jones  v.  Meehan,  175  U.S. 

1.) 

Save  in  such  instances,  the  internal  sovereignty  of 

the  Indian  tribes  continues,  unimpaired  by  the 
changes  that  have  occurred  in  the  manners  and 
customs  of  Indian  life,  and,  for  the  future,  re- 
mains a  most  powerful  vehicle  for  the  movement 
of  the  Indian  tribes  towards  a  richer  social  exist- 
ence. 

The  Power  of  an  Indian  Tribe  to  Define  its 
Form  of  Government 

Since  any  group  of  men,  in  order  to  act  as  a 
group,  must  act  through  forms  which  give  the  ac- 
tion the  character  and  authority  of  group  action, 
an  Indian  tribe  must,  if  it  has  any  power  at  all, 
have  the  power  to  prescribe  the  forms  through 
which  its  will  may  be  registered.  The  first  element 
of  sovereignty,  and  the  last  which  may  survive  suc- 
cessive statutory  limitations  of  Indian  tribal  power, 
is  the  power  of  the  tribe  to  determine  and  define 
its  own  form  of  government.  Such  power  includes 
the  right  to  define  the  powers  and  duties  of  its 
officials,  the  manner  of  their  appointment  or  elec- 
tion, the  manner  of  their  removal,  the  rules  they 
are  to  observe  in  their  capacity  as  officials,  and  the 
forms  and  procedures  which  are  to  attest  the  au- 
thoritative character  of  acts  done  in  the  name  of 
the  tribe.  These  are  matters  which  may  be  de- 
termined even  in  a  modern  civilized  nation  by 
unwritten  custom  as  well  as  by  written  law.  The 
controlling  character  of  the  Indian  tribe's  basic 
forms  and  procedures  has  been  recognized  by  State 
and  Federal  courts,  whether  evidenced  by  written 
statute  or  by  the  testimony  of  tradition. 

Thus,  in  the  case  of  Pueblo  of  Santa  Rosa  v.  Fall 


(273  U.S.  315)  the  Supreme  Court  recognized 
that  by  the  traditional  law  of  the  Pueblo  the 
"Captain"  of  the  Pueblo  would  have  no  authority 
to  convey  to  attorneys  the  claims  of  the  Pueblo  or 
to  authorize  suit  thereon,  and  that  such  acts  with- 
out the  approval  of  a  general  council  would  be 
null  and  void. 

To  the  same  effect,  see  7  Op.  Atty.  Gen.  142 
(1855). 

In  5  Op.  Atty.  Gen.  79  (1849)  the  opinion  is 
expressed  that  a  release  to  be  executed  by  the 
"Creek  Indians"  would  be  valid  "provided,  that 
the  chiefs  and  headmen  executing  it  are  such 
chiefs  and  headmen  and  constitute  the  whole  or  a 
majority  of  the  council  of  the  Creek  Nation." 

In  Rawlins  and  Presbey  v.  United  States  (23  Ct. 
Cls.  106)  the  court  finds  that  a  chief's  authority 
to  act  in  the  name  of  the  tribe  has  been  established 
by  the  tacit  assent  of  the  tribe  and  by  their 
acceptance  of  the  benefits  of  his  acts. 

In  the  case  of  Mount  Pleasant  v.  Gansworth  (271 
N.  Y.  Supp.  78)  it  is  held  that  the  Tuscarora  tribal 
council  has  never  been  endowed  with  probate 
jurisdiction,  that  no  other  body  has  been  set  up 
by  the  tribe  to  exercise  probate  powers,  and  hence 
that  State  courts  may  step  in  to  remedy  the  lack. 
Whether  or  not  the  final  conclusion  is  justified, 
in  the  light  of  such  cases  as  Patterson  v.  Council 
of  Seneca  Nation  (245  N.  Y.  443;  157  N.  E.  734), 
the  opinion  of  the  court  indicates  at  least  that  the 
limitations  which  a  tribe  may  impose  upon  the 
jurisdiction  of  its  own  governmental  bodies  and 
officers  will  be  respected. 

Not  only  must  officers  presuming  to  act  in  the 
name  of  an  Indian  tribe  show  that  their  acts  fall 
within  their  allotted  function  and  authority,  but 
likewise  the  procedural  formalities  which  tradition 
or  ordinance  requires  must  be  followed  in  execut- 
ing an  act  within  the  acknowledged  jurisdiction  of 
the  officer  or  set  of  officers. 

In  19  Op.  Atty.  Gen.  179  (1888)  it  is  held  that 
a  decree  of  divorce  which  has  not  been  signed  by 
a  judge  or  clerk  of  court,  as  required  by  the  laws 
of  the  Choctaw  Nation,  is  invalid. 

In  re  DarcJi  (265  N.  Y.  Supp.  86)  involves  ac- 
tion of  a  special  tribal  council  meeting  to  which 
only  a  few  of  the  members  of  the  council  were 
invited.  The  action  was  declared  invalid  on  the 
ground  that  the  council's  rules  of  procedure  re- 
quired due  notice  of  a  special  meeting  to  be  given 
to  all  members  of  the  council.  Based  on  an  analogy 
taken  from  corporation  law,  the  rule  was  laid  down 
that  violation  of  this  requirement  rendered  the 
acts  of  the  council  invalid. 

In  25  Op.  Atty.  Gen.  308  (1904)  it  appeared 
that  certain  sums  were  to  be  paid  to  attorneys 
"only  after  the  tribal  authorities,   thereunto  duly 
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and  specifically  authorized  by  the  tribe,  shall  have 
signed  a  writing  *  *  *."  By  resolution  of  the 
tribe  the  business  committee  had  been  authorized 
to  sign  the  writing  in  question.  The  signatures  of 
the  business  committee,  in  the  opinion  of  the  At- 
torney General,  met  the  statutory  requirement: 

The  proceedings  of  the  council  were  regular, 
and  the  motions  were  carried  by  a  sufficient 
number  of  voters,  though  less  than  a  majority 
of  those  present,  See  State  v.  Vanodel  (131  Ind. 
388)  ;  Attorney  General  v.  Shepard  (62  N.  H. 
383)  ;  and  Mount  v.  Parker  (32  N.  J.  Law, 
341). 

The  doctrine  of  de  facto  officers  has  been  applied 
to  an  Indian  tribe,  in  accordance  with  the  rule 
applied  to  other  governmental  agencies,  so  as  to 
safeguard  from  collateral  attack  acts  and  docu- 
ments signed  by  officers  acting  under  color  of  au- 
thority, though  subject,  in  proper  proceedings,  to 
removal  from  office.  See  No  fire  v.  United  States 
(164  U.S.  657);  Seneca  Nation  v.  John  (16  N.  Y. 
Supp.  40)  . 

Based  upon  the  analogy  of  the  constitutional  law 
of  the  United  States,  the  doctrine  has  been  applied 
to  Indian  statutes  and  constitutional  provisions  that 
statutes  deemed  by  the  courts  to  be  violative  of  con- 
stitutional limitations  are  to  be  regarded  as  void. 
See  Whitmire,  Trustee,  v.  Cherokee  Nation  (30  Ct. 
Cls.  138)  ;  Delaware  Indians  v.  Cherokee  Nation 
(38  Ct.  Cls.  324)  ;  19  Op.  Atty.  Gen.  229  (1889) . 

Statutes  of  Congress  have  recognized  that  the 
authority  of  an  Indian  tribe  is  customarily  wielded 
by  chiefs  and   headmen.5 

Other  congressional  legislation  has  specifically 
recognized  the  propriety  of  paying  salaries  to 
tribal  officers  out  of  tribal  funds.6 


5  U.  S.  Code,  title  25,  sec.  130: 

"Withholding  of  moneys  or  goods  on  account  of  intoxicat- 
ing liquors.  No  annuities,  or  moneys,  or  goods,  shall  be  paid 
or  distributed  to  Indians  *  *  *  until  the  chiefs  and  headmen 
of  the  tribe  shall  have  pledged  themselves  to  use  all  their 
influence  and  to  make  all  proper  exertions  to  prevent  the 
introduction  and  sale  of  such  liquor  in  their  conntry." 

U.  S.  Code,  title  25,  sec.  132: 

"Mode  of  distribution  of  goods.  Whenever  goods  and  mer- 
chandise are  delivered  to  the  chiefs  of  a  tribe,  for  the  tribe, 
such  goods  and  merchandise  shall  be  turned  over  by  the  agent 
or  superintendent  of  such  tribe  to  the  chiefs  in  bulk,  and  in 
the  original  package,  as  nearly  as  practicable,  and  in  the 
presence  of  the  headmen  of  the  tribe,  if  practicable,  to  be 
distributed  to  the  tribe  by  the  chiefs  in  such  manner  as  the 
chiefs  may  deem  best,  in  the  presence  of  the  agent  or  superin- 
tendent. (R.  S.  Sec.  2090.)  " 

6  U.  S.  Code,  title  25,  sec.  162,  after  providing  generally  for 
the  segregation,  deposit  and  investment  of  tribal  funds,  con- 
tains the  following  qualification: 

"And  provided  further,  That  any  part  of  tribal  funds  re- 
quired for  support  of  schools  or  pay  of  tribal  officers  shall  be 
excepted  from  segregation  or  deposit  as  herein  authorized 
and  the  same  shall  be  expended  for  the  purposes  aforesaid." 


The  Power  of  an  Indian  Tribe  to  Determine 
its  Membership 

The  courts  have  consistently  recognized  that  in 
the  absence  of  express  legislation  by  Congress  to 
the  contrary,  an  Indian  tribe  has  complete  author- 
ity to  determine  all  questions  of  its  own  member- 
ship.7 It  may  thus  by  usage  or  written  law  deter- 
mine under  what  conditions  persons  of  mixed 
blood  shall  be  considered  members  of  the  tribe.  It 
may  provide  for  special  formalities  of  recognition, 
and  it  may  adopt  such  rules  as  seem  suitable  to  it, 
to  regulate  the  abandonment  of  membership,  the 
adoption  of  non-Indians  or  Indians  of  other  tribes, 
and  the  types  of  membership  or  citizenship  which 
it  may  choose  to  recognize.  The  completeness  of 
this  power  receives  statutory  recognition  in  U.S. 
Code,  title  25,  sec.  184,  which  provides  that  the 
children  of  a  white  man  and  an  Indian  woman  by 
blood  shall  be  considered  members  of  the  tribe  if, 
and  only  if,  "said  Indian  woman  was  *  *  *  rec- 
ognized by  the  tribe."  s  The  power  of  the  Indian 
tribes  in  this  field  is  limited  only  by  the  various 
statutes  of  Congress  defining  the  membership  of 
certain  tribes  for  purposes  of  allotment  or  for  other 
purposes,  and  by  the  statutory  authority  given  to 
the  Secretary  of  the  Interior  to  promulgate  a  final 
tribal  roll  for  the  purpose  of  dividing  and  distribu- 
ting the  tribal  funds.9 

The  power  of  an  Indian  tribe  to  determine  ques- 
tions of  its  own  membership  arises  necessarily  from 
the  character  of  an  Indian  tribe  as  a  distinct  po- 
litical entity.  In  the  case  of  Patterson  v.  Council  of 


7  It  must  be  noted  that  property  rights  attached  to  member- 
ship are  largely  in  the  control  of  the  Secretary  of  the  Interior 
rather  than  the  tribe  itself.  See  heading,  infra,  "Tribal  Powers 
Over  Property." 

8  "Rights  of  children  born  of  marriages  between  white  men 
and  Indian  women.  All  children  born  of  a  marriage  solem- 
nized prior  to  June  7,  1897,  between  a  white  man  and  an 
Indian  woman  by  blood  and  not  by  adoption,  where  said 
Indian  woman  was  on  that  date,  or  was  at  the  time  of  her 
death,  recognized  by  the  tribe,  shall  have  the  same  rights  and 
privileges  to  the  property  of  the  tribe  to  which  the  mother 
belongs,  or  belonged  at  the  time  of  her  death,  by  blood,  as 
any  other  member  of  the  tribe,  and  no  prior  Act  of  Congress 
shall  lie  construed  as  to  debar  such  child  of  such  right.  (June 
7,  1897,  c.  3,  sec.  1,  30  Stat.  90.)  " 

9  U.  S.  Code,  title  25,  sec.  163: 

"Roll  of  membership  of  Indian  tribes.  The  Secretary  of  the 
Interior  is  authorized,  wherever  in  his  discretion  such  action 
would  be  for  the  best  interest  of  the  Indians,  to  cause  a  final 
roll  to  be  made  of  the  membership  of  any  Indian  tribe;  such 
rolls  shall  contain  the  age's  and  quantum  of  Indian  blood,  and 
when  approved  by  the  said  Secretary  are  declared  to  constitute 
the  legal  membership  of  the  respective  tribes  for  the  purpose 
of  segregating  the  tribal  funds  as  provided  in  the  preceding 
section,  and  shall  be  conclusive  both  as  to  ages  and  quantum 
of  Indian  blood:  Provided,  That  the  foregoing  shall  not  apply 
to  the  Five  Civilized  Tribes  or  to  the  Osage  Tribe  of  Indians, 
or  to  the  Chippewa  Indians  of  Minnesota,  or  the  Menominee 
Indians  of  Wisconsin.   (June  30,  1919,  c.  4,  sec.  1,  41  Stat.  9.)  " 
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Seneca  Nation  (245  N.  Y.  433;  157  N.  E.  734) ,  the 
Court  of  Appeals  of  New  York  reviewed  the  many 
decisions  of  that  court  and  of  the  Supreme  Court 
of  the  United  States  recognizing  the  Indian  tribe 
as  a  "distinct  political  society,  separated  from 
others,  capable  of  managing  its  own  affairs  and 
governing  itself"  (per  Marshall,  C.J.,  in  Cherokee 
Nation  v.  Georgia,  5  Pet.  1)  ,  and,  in  reaching  the 
conclusion  that  mandamus  would  not  lie  to  compel 
the  plaintiff's  enrollment  by  the  defendant  council, 
declared: 

Unless  these  expressions,  as  well  as  similar 
expressions  many  times  used  by  many  courts 
in  various  jurisdictions,  are  mere  words  of 
flattery  designed  to  soothe  Indian  sensibilities, 
unless  the  last  vestige  of  separate  national 
life  has  been  withdrawn  from  the  Indian  tribes 
by  encroaching  State  legislation,  then,  surely, 
it  must  follow  that  the  Seneca  Nation  of  In- 
dians has  retained  for  itself  that  prerequisite  to 
their  self-preservation  and  integrity  as  a  na- 
tion, the  right  to  determine  by  whom  its  mem- 
bership shall  be  constituted. 


It  must  be  the  law,  therefore,  that,  unless 
the  Seneca  Nation  of  Indians  and  the  state  of 
New  York  enjoy  a  relation  inter  se  peculiar 
to  themselves,  the  right  to  enrollment  of  the 
petitioner,  with  its  attending  property  rights, 
depends  upon  the  laws  and  usages  of  the  Sen- 
eca Nation  and  is  to  be  determined  by  that 
Nation  for  itself,  without  interference  or  dic- 
tation from  the  Supreme  Court  of  the  state. 

After  examining  the  constitutional  position  of 
the  Seneca  Nation  and  finding  that  tribal  auton- 
omy has  not  been  impaired  by  any  legislation  of 
the  State,  the  court  concludes: 

The  conclusion  is  inescapable  that  the  Seneca 
Tribe  remains  a  separate  nation;  that  its  pow- 
ers of  self-government  are  retained  with  the 
sanction  of  the  state;  that  the  ancient  customs 
and  usages  of  the  nation  except  in  a  few  par- 
ticulars, remain,  unabolished,  the  law  of  the 
Indian  land;  that  in  its  capacity  of  a  sover- 
eign nation  the  Seneca  Nation  is  not  subservi- 
ent to  the  orders  and  directions  of  the  courts 
of  New  York  state;  that,  above  all,  the  Seneca 
Nation  retains  for  itself  the  power  of  determin- 
ing who  are  Senecas,  and  in  that  respect  is 
above  interference  and  dictation. 

In  the  case  of  Waldron  v.  United  States  (143 
Fed.   413),   it  appeared   that  a  woman  of  five-six- 


teenths Sioux  Indian  blood  on  her  mother's  side, 
her  father  being  a  white  man,  had  been  refused 
recognition  as  an  Indian  by  the  Interior  Depart- 
ment although,  by  tribal  custom,  since  the  woman's 
mother  had  been  recognized  as  an  Indian,  the 
woman  herself  was  so  recognized.  The  court  held 
that  the  decision  of  the  Interior  Department  was 
contrary  to  law,  declaring: 

In  this  proceeding  the  court  has  been  in- 
formed as  to  the  usages  and  customs  of  the 
different  tribes  of  the  Sioux  Nation,  and  has 
found  as  a  fact  that  the  common  law  does  not 
obtain  among  said  tribes,  as  to  determining 
the  race  to  which  the  chlidren  of  a  white 
man,  married  to  an  Indian  woman,  belong; 
but  that,  according  to  the  usages  and  customs 
of  said  tribes,  the  children  of  a  white  man 
married  to  an  Indian  woman  take  the  race  or 
nationality  of  the  mother. 

The  same  view  is  maintained  in  19  Op.  Atty. 
Gen.  115   (1888) ,  in  which  it  is  said: 

It  was  the  Indians,  and  not  the  United  States, 
that  were  interested  in  the  distribution  of  what 
was  periodically  coming  to  them  from  the 
United  States.  It  was  proper  then  that  they 
should  determine  for  themselves,  and  finally, 
who  were  entitled  to  membership  in  the  con- 
federated tribe  and  to  participate  in  the  emolu- 
ments belong  to  that  relation. 

The  certificate  of  the  chiefs  and  councillors 
referred  to  is  possibly  as  high  a  grade  of  evi- 
dence as  can  be  procured  of  the  fact  of  the 
determination  by  the  chiefs  of  the  right  of 
membership  under  the  treaty  of  February  23, 
1867,  and  seems  to  be  such  as  is  warranted  by 
the  usage  and  custom  of  the  Government  in  its 
general  dealings  with  these  people  and  other 
similar  tribes.    (At  page  116.) 

See  to  the  same  effect: 

In  re  William  Banks  (26  L.  D.  71)  ;  Black  Toma- 
hawk v.  Waldron  (19  L.  D.  311)  ;  20  Op.  Atty.  Gen. 
711  (1894);  Western  Cherokee  Indians  v.  United 
States  (27  Ct.  Cls.  1,  54)  ;  United  States  v.  Heyfron 
(two  cases)    (138  Fed.  964,  968) . 

In  the  Cherokee  Intermarriage  Cases  (203  U.  S. 
76) ,  the  Supreme  Court  of  the  United  States  con- 
sidered the  claims  of  certain  white  men,  married  to 
Cherokee  Indians,  to  participate  in  the  common 
property  of  the  Cherokee  Nation.  After  carefully 
examining  the  constitutional  articles  and  the  stat- 
utes of  the  Cherokee  Nation,  the  court  reached  the 
conclusion  that  the  claims  in  question  were  invalid, 
since,  although  the  claimants  had  been  recognized 
as  citizens  for  certain  purposes,  the  Cherokee  Na- 
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tion  had  complete  authority  to  qualify  the  rights  of 
citizenship  which  it  offered  to  its  "naturalized"  citi- 
zens, and  had,  in  the  exercise  of  this  authority, 
provided  for  the  revocation  or  qualification  of  cit- 
izenship rights  so  as  to  defeat  the  claims  of  the 
plaintiffs.  The  Supreme  Court  declared  (per  Fuller, 
C.J.): 

The  distinction  between  different  classes  of 
citizens  was  recognized  by  the  Cherokees  in  the 
differences  in  their  intermarriage  law,  as  ap- 
plicable to  the  whites  and  to  the  Indians  of 
other  tribes;  by  the  provision  in  the  intermar- 
riage law  that  a  white  man  intermarried  with 
an  Indian  by  blood  acquires  certain  rights  as 
a  citizen,  but  no  provision  that  if  he  marries 
a  Cherokee  citizen  not  of  Indian  blood  he  shall 
be  regarded  as  a  citizen  at  all;  and  by  the  pro- 
vision that  if,  once  having  married  an  Indian 
by  blood,  he  marries  the  second  time  a  citizen 
not  by  blood,  he  loses  all  of  his  rights  as  a 
citizen.  And  the  same  distinction  between  citi- 
zens as  such  and  citizens  with  property  rights 
has  also  been  recognized  by  Congress  in  enact- 
ments relating  to  other  Indians  than  the  Five 
Civilized  Tribes.  Act  August  9,  1888,  25  Stat. 
392,  c.  818;  act  May  2,  1890,  26  Stat.  96;  c.  182; 
act  June  7,  1897,  30  Stat.  90,  c.  3.  (At  page  88.) 

*  *  *  The  laws  and  usages  of  the  Cherokees, 
their  earliest  history,  the  fundamental  prin- 
ciples of  their  national  policy,  their  constitu- 
tion and  statutes,  all  show  that  citizenship 
rested  on  blood  or  marriage;  that  the  man  who 
would  assert  citizenship  must  establish  mar- 
riage; that  when  marriage  ceased  (with  a  spe- 
cial reservation  in  favor  of  widows  or  widow- 
ers) citizenship  ceased;  that  when  an  inter- 
married white  married  a  person  having  no 
rights  of  Cherokee  citizenship  by  blood  it  was 
conclusive  evidence  that  the  tie  which  bound 
him  to  the  Cherokee  people  was  severed  and 
the  very  basis  of  his  citizenship  obliterated.  (At 
page  95.) 

See,  to  the  same  effect,  19  Op.  Atty.  Gen.  109 
(1888) . 

An  Indian  tribe  may  classify  various  types  of 
membership  and  qualify  not  only  the  property 
rights,  but  the  voting  rights  of  certain  members. 
Thus  in  19  Op.  Atty.  Gen.  389  (1888)  the  view  is 
expressed  that  a  tribe  may  by  law  restrict  the  rights 
of  tribal  suffrage,  excluding  white  citizens  from 
voting,  although  by  treaty  they  are  guaranteed 
rights  of  "membership." 

Similarly,  an  Indian  tribe  may  revoke  rights  of 
membership  which  it  has  granted.  In  Roff  v.  Burney 
(168   U.S.   218),    the   Supreme   Court   upheld   the 


validity  of  an  act  of  the  Chickasaw  legislature  de- 
priving a  Chickasaw  citizen  of  his  citizenship,  de- 
claring: 

The  citizenship  which  the  Chickasaw  legis- 
lature could  confer  it  could  withdraw.  The 
only  restriction  on  the  power  of  the  Chickasaw 
Nation  to  legislate  in  respect  to  its  internal 
affairs  is  that  such  legislation  shall  not  conflict 
with  the  Constitution  or  laws  of  the  United 
States,  and  we  know  of  no  provision  of  such 
Constitution  or  laws  which  would  be  set  at 
naught  by  the  action  of  a  political  community 
like  this  in  withdrawing  privileges  of  member- 
ship in  the  community  once  conferred.  (At 
page  222.) 

The  right  of  an  Indian  tribe  to  make  express 
rules  governing  the  recognition  of  members,  the 
adoption  of  new  members,  the  procedure  for  aban- 
donment of  membership,  and  the  procedure  for 
readoption,  is  recognized  in  Smith  v.  Bontfer  (154 
Fed.  883;  aff'd,  166  Fed.  846) .  In  that  case  the  plain- 
tiffs' right  to  allotments  depended  upon  their 
membership  in  a  particular  tribe.  The  court  held 
that  such  membership  was  demonstrated  by  the 
fact  of  tribal  recognition,  declaring: 

Indian  members  of  one  tribe  can  sever  their 
relations  as  such,  and  may  form  affiliations  with 
another  or  other  tribes.  And  so  they  may,  after 
their  relation  with  a  tribe  has  been  severed, 
rejoin  the  tribe  and  be  again  recognized  and 
treated  as  members  thereof,  and  tribal  rights 
and  privileges  attach  according  to  the  habits 
and  customs  of  the  tribe  with  which  affiliation 
is  presently  cast.  As  to  the  manner  of  breaking 
off  and  recasting  tribal  affiliations  we  are  mea- 
gerly  informed.  It  was  and  is  a  thing,  of  course, 
dependent  upon  the  peculiar  usages  and  cus- 
toms of  each  particular  tribe,  and  therefore  we 
may  assume  that  no  general  rule  obtains  for 
its  regulation. 

Now,  the  first  condition  presented  is  that  the 
mother  of  Philomme  was  a  full-blood  Walla 
Walla  Indian.  She  was  consequently  a  member 
of  the  tribe  of  that  name.  Was  her  status 
changed  by  marriage  to  Tawakown,  an  Iroquois 
Indian?  This  must  depend  upon  the  tribal 
usage  and  customs  of  the  Walla  Wallas  and  the 
Iroquois.  It  is  said  by  Hon.  William  A.  Little, 
Assistant  Attorney  General,  in  an  opinion  ren- 
dered the  Department  of  the  Interior  in  a  mat- 
ter involving  this  very  controversy: 

"That  inheritance  among  these  Indians  is 

through    the   mother   and   not    through    the 

father,  and  that  the  true  test  in  these  cases 
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is  to  ascertain  whether  parties  claiming  to  be 
Indians  and  entitled  to  allotments  have  by 
their     conduct     expatriated     themselves    or 
changed  their  citizenship." 
But  we  are  told  that: 

"Among   the   Iroquoian   tribes  kinship  is 
traced  through  the  blood  of  the  woman  only. 
Kinship  means  membership  in  a  family;  and 
this   in    turn   constitutes   citizenship    in   the 
tribe,  conferring  certain  social,  political,  and 
religious  privileges,  duties,  and  rights,  which 
are  denied  to  persons  of  alien  blood."  Hand- 
book of  American  Indians,  edited  by  Fred- 
erick Webb   Hodge,   Smithsonian   Institute, 
Government  Printing  Office,  1907. 
Marriage,  therefore,  with  Tawakown  would 
not  of  itself  constitute  an  affiliation  on  the  part 
of  his  wife  with  the  Iroquois  tribe,  of  which  he 
was  a  member,  and  a  renunciation  of  member- 
ship with  her  own  tribe.  (At  page  886)  . 

Considering  a  second  marriage  of  the  plaintiff 
to  a  white  person,  the  court  went  on  to  declare: 

But  notwithstanding  the  marriage  of 
Philomme  to  Smith,  and  her  long  residence 
outside  of  the  limits  of  the  reservation,  she  was 
acknowledged  by  the  chiefs  of  the  confederated 
From  the  testimony  adduced  herein,  read  in 
connection  with  that  taken  in  the  case  of 
tribes  to  be  a  member  of  the  Walla  Walla  tribe. 
From  the  testimony  adduced  herein,  read  in 
connection  with  that  taken  in  the  case  of 
Hy-yu-tse-mil-kin  v.  Smith,  supra,  it  appears 
that  Mrs.  Smith  was  advised  by  Homily  and 
Show-a-way,  chiefs,  respectively,  of  the  Walla 
Walla  and  Cayuse  tribes,  to  come  upon  the 
reservation  and  make  selections  for  allotments 
to  herself  and  children,  and  that  thereafter  she 
was  recognized  by  both  these  chiefs,  and  by 
Peo,  the  chief  of  the  Umatillas,  as  being  a  mem- 
ber of  the  Walla  Walla  Tribe.  It  is  true  that 
she  was  not  so  recognized  at  first,  but  she  was 
finally,  and  by  a  general  council  of  the  Indians 
held  for  the  especial  purpose  of  determining 
the  matter.    (At  page  888.) 

Where  tribal  laws  have  not  expressly  provided 
for  some  certificate  of  membership  (see  19  Op.  Atty. 
Gen.  115  (1888)),  the  courts,  in  cases  not  clearly 
controlled  by  recognized  tribal  custom,  have  looked 
to  recognition  by  the  tribal  chiefs  as  a  test  of  tribal 
membership.  Hy-yu-tse-mil-kin  v.  Smith  (194  U.  S. 
401,411). 

The  weight  given  to  tribal  action  in  relation  to 
tribal  membership  is  shown  by  the  case  of  Nofire  v. 
United  States  (104  U.S.  657) .  In  that  case  the  juris- 


diction of  the  Cherokee  courts  in  a  murder  case,  the 
defendants  being  Cherokee  Indians,  depended  upon 
whether  the  deceased,  a  white  man,  had  been  duly 
adopted  by  the  Cherokee  Tribe.  Finding  evidence 
of  such  adoption  in  the  official  records  of  the  tribe, 
the  Supreme  Court  held  that  such  adoption  de- 
prived the  State  court  of  jurisdiction  over  the  mur- 
der and  vested  such  jurisdiction  in  the  tribal  courts. 
A  similar  decision  was  reached  in  the  case  of 
Raymond  v.  Raymond  (83  Fed.  721) ,  in  which  the 
jurisdiction  of  a  tribal  court  over  an  adopted  Chero- 
kee was  challenged.  The  court  declared  (per  San- 
born, J.)  : 

It  is  conceded  that  under  the  laws  of  that 
nation  the  appellee  became  a  member  of  that 
tribe,  by  adoption,  through  her  intermarriage 
with  the  appellant.  It  is  settled  by  the  decisions 
of  the  supreme  court  that  her  adoption  into 
that  nation  ousted  the  federal  court  of  jurisdic- 
tion over  any  suit  between  her  and  any  mem- 
ber of  that  tribe,  and  vested  the  tribal  courts 
with  exclusive  jurisdiction  over  every  such  ac- 
tion. Alberty  v.  U.S.  162  U.S.  499,  16  Sup.  Ct. 
864;  Nofire  v.  U.S.,  164  U.S.  657,  658,  17  Sup. 
Ct.  212. 

It  is  of  course  recognized  throughout  the  cases, 
that  tribal  membership  is  a  bilateral  relation,  de- 
pending for  its  existence  not  only  upon  the  action 
of  the  tribe  but  also  upon  the  action  of  the  indi- 
vidual concerned.  Any  member  of  any  Indian  tribe 
is  at  full  liberty  to  terminate  his  tribal  relationship 
whenever  he  so  chooses.  In  the  famous  case  of 
United  States  ex  rel.  Standing  Bear  v.  Crook  (5 
Dill.  453,  25  Fed.  Cases  No.  14,891),  in  which  an 
Indian  secured  a  writ  of  habeas  corpus  directed 
against  a  general  of  the  United  States  Army,  to  pre- 
vent his  removal  to  Indian  Territory,  the  court 
found  that  the  petitioner,  Standing  Bear,  had  sev- 
ered his  relationship  with  his  tribe  and  was,  there- 
fore, not  subject  to  the  provisions  of  any  treaties 
or  legislation  concerned  with  the  removal  of  the 
tribe  to  Indian  Territory.  The  court  declared  (per 
Dundy,  J.)  : 

Standing  Bear,  the  principal  witness,  states 
that  out  of  five  hundred  and  eighty-one  Indians 
who  went  from  the  reservation  in  Dakota  to  the 
Indian  Territory,  one  hundred  and  fifty-eight 
died  within  a  year  or  so,  and  a  great  proportion 
of  the  others  were  sick  and  disabled,  caused,  in 
a  great  measure,  no  doubt,  from  change  of 
climate;  and  to  save  himself  and  the  survivors 
of  his  wasted  family,  and  the  feeble  remnant  of 
his  little  band  of  followers,  he  determined  to 
leave  the  Indian  Territory  and  return  to  his 
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old  home,  where,  to  use  his  own  language,  "he 
might  live  and  die  in  peace,  and  be  buried  with 
his  fathers."  He  also  states  that  he  informed 
the  agent  of  their  final  purpose  to  leave,  never 
to  return,  and  that  he  and  his  followers  had 
finally,  fully,  and  forever  severed  his  and  their 
connection  with  the  Ponca  Tribe  of  Indians, 
and  had  resolved  to  disband  as  a  tribe,  or  band, 
of  Indians,  and  to  cut  loose  from  the  govern- 
ment, go  to  work,  become  self-sustaining,  and 
adopt  the  habits  and  customs  of  a  higher  civili- 
zation. To  accomplish  what  would  seem  to  be 
a  desirable  and  laudable  purpose,  all  who  were 
able  so  to  do  went  to  work  to  earn  a  living.  The 
Omaha  Indians,  who  speak  the  same  language, 
and  with  whom  many  of  the  Poncas  have  long 
continued  to  intermarry,  gave  them  employ- 
ment and  ground  to  cultivate,  so  as  to  make 
them  self-sustaining.  And  it  was  when  at  the 
Omaha  reservation,  and  when  thus  employed, 
that  they  were  arrested  by  order  of  the  govern- 
ment, for  the  purpose  of  being  taken  back  to 
the  Indian  Territory.  They  claim  to  be  unable 
to  see  the  justice,  or  reason,  or  wisdom,  or  nec- 
essity, for  removing  them  by  force  from  their 
own  native  plains  and  blood  relations  to  a  far- 
off  country,  in  which  they  can  see  little  but 
new-made  graves  opening  for  their  reception. 
The  land  from  which  they  fled  in  fear  has  no 
attractions  for  them.  The  love  of  home  and 
native  land  was  strong  enough  in  the  minds  of 
these  people  to  induce  them  to  brave  every 
peril  to  return  and  live  and  die  where  they  had 
been  reared.  The  bones  of  the  dead  son  of 
Standing  Bear  were  not  to  repose  in  the  land 
they  hoped  to  be  leaving  forever,  but  were  care- 
fully preserved  and  protected,  and  formed  a 
part  of  what  was  to  them  a  melancholy  proces- 
cession  homeward. 

*  *  *  What  is  here  stated  in  this  connection 
is  mainly  for  the  purpose  of  showing  that  the 
relators  did  all  they  could  to  separate  them- 
selves from  their  tribe  and  to  sever  their  tribal 
relations,  for  the  purpose  of  becoming  self- 
sustaining  and  living  without  support  from  the 
government.  This  being  so,  it  presents  the  ques- 
tion as  to  whether  or  not  an  Indian  can  with- 
draw from  his  tribe,  sever  his  tribal  relation 
therewith,  and  terminate  his  allegiance  thereto, 
for  the  purpose  of  making  an  independent 
living  and  adopting  our  own  civilization. 

If  Indian  tribes  are  to  be  regarded  and 
treated  as  separate  but  dependent  nations, 
there  can  be  no  serious  difficulty  about  the 
question.  If  they  are  not  to  be  regarded  and 
treated  as  separate,  dependent  nations,  then 
no    allegiance    is    owing    from    an    individual 


Indian  to  his  tribe,   and  he  could,  therefore, 
withdraw  therefrom  at  any  time.  The  question 
of  expatriation  has  engaged  the  attention  of 
our  government  from  the  time  of  its  very  foun- 
dation.   Many    heated    discussions    have    been 
carried  on  between  our  own  and  foreign  gov- 
ernments on  this  great  question,  until  diplom- 
acy has  triumphantly  secured  the  right  to  every 
person    found    within    our    jurisdiction.    This 
right  has  always  been  claimed  and  admitted  by 
our  government,  and  it  is  now  no  longer  an 
open  question.  It  can  make  but  little  difference, 
then,  whether  we  accord  to  the  Indian  tribes  a 
national  character  or  not,  as  in  either  case  I 
think  the  individual  Indian  possesses  the  clear 
and  God-given  right  to  withdraw  from  his  tribe 
and  forever  live  away  from  it,  as  though  it  had 
no  further  existence.  If  the  right  of  expatria- 
tion was  open  to  doubt  in  this  country  down  to 
the  year  1868,  certainly  since  that  time  no  sort 
of  question  as  to  the  right  can  now  exist.  On 
the  27th  of  July  of  that  year  Congress  passed 
an  act,  now  appearing  as  section   1999  of  the 
Revised  Statutes,  which  declares  that:  "Where- 
as, the  right  of  expatriation  is  a  natural  and 
inherent  right  of  all  people,  indispensable  to 
the  enjoyment  of  the  rights  of  life,  liberty,  and 
the  pursuit  of  happiness;  and,  whereas,  in  the 
recognition  of  this  principle   the  government 
has  freely  received  emigrants  from  all  nations, 
and  invested  them  with  the  rights  of  citizen- 
ship.     *   *   *   Therefore,    any   declaration,    in- 
struction,  opinion,  order,   or  decision   of   any 
officer  of  the  United  States  which  denies,  re- 
stricts, impairs,  or  questions  the  right  of  ex- 
patriation,   is   declared    inconsistent    with    the 
fundamental  principles  of  the  republic." 
The  tribal  power  recognized  in  all  the  foregoing 
cases  is  not  overthrown  by  anything  said  in  the  case 
of   United  States  ex   rel.    West  v.  Hitchcock    (205 
U.S.  80) .  In  that  case,  an  adopted  member  of  the 
Wichita  tribe  was  refused  an  allotment  by  the  Sec- 
retary of  the  Interior  because  the  Department  had 
never  approved  his  adoption.  Since  the  Secretary, 
according  to  the  Supreme  Court,  had  unreviewable 
discretionary  authority  to  grant  or  deny  an  allot- 
ment even  to  a  member  of  the  tribe  by  blood,  it 
was  unnecessary  for  the  Supreme  Court  to  decide 
whether  refusal  of  the  Interior  Department  to  ap- 
prove  the  relator's   adoption   was   within   the   au- 
thority of  the  Department.  The  court,  however,  in- 
timated that  the  general  authority  of  the  Interior 
Department  under  Rev.  Stat.  463    (U.S.  Code,  title 
25,  sec.  2)  ,10  was  broad  enough  to  justify  a  regula- 
tion requiring  Department  approval  of  adoptions, 
but  hastened  to  add  that  since  the  relator  would 
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have  no  legal  right  of  appeal  even  if  his  adoption 
without  Department  approval  were  valid,  "it  hard- 
ly is  necessary  to  pass  upon  that  point." 

The  power  of  an  Indian  tribe  to  determine  its 
membership  is  subject  to  the  qualification,  how- 
ever, that  in  the  distribution  of  tribal  funds  and 
and  other  property  under  the  supervision  and  con- 
trol of  the  Federal  Government,  the  action  of  the 
tribe  is  subject  to  the  supervisory  authority  of  the 
Secretary  of  the  Interior.  See  United  States  ex  rel. 
West  v.  Hitchcock,  205  U.S.  80;  Mitchell  v.  United 
States,  22  Fed.  2d,  771;  United  States  v.  Provoe,  38 
Fed.  2d,  799;  reversed  on  other  grounds,  283  U.S. 
753.  See  also  Wilbur  v.  United  States,  281  U.S. 
206.  The  original  power  to  determine  membership, 
including  the  regulation  of  membership  by  adop- 
tion, nevertheless  remains  with  the  tribe,  and  in 
view  of  the  broad  provisions  of  the  Wheeler- 
Howard  Act,  it  is  my  opinion  that  the  Secretary 
of  the  Interior  may  in  the  future  define  and  con- 
fine his  power  of  supervision  in  accordance  with 
the  terms  of  the  constitution  adopted  by  the  tribe 
itself  and  approved  by  him. 

The  Power  of  an  Indian  Tribe  to  Regulate 

Domestic  Relations 
The  Indian  tribes  have  been  accorded  the  widest 
possible  latitude  in  regulating  the  domestic  rela- 
tions of  their  members.  Indian  custom  marriage 
has  been  specifically  recognized  by  Federal  statute, 
so  far  as  such  recognition  is  necessary  for  purposes 
of  inheritance.11  Indian  custom  marriage  and  di- 
vorce have  been  generally  recognized  by  State  and 
Federal  courts  for  all  other  purposes.  Where  Fed- 
eral law  or  written  laws  of  the  tribe  do  not  cover 
the  subject,  the  customs  and  traditions  of  the  tribe 
are  accorded  the  force  of  law,  but  these  customs 
and  traditions  may  be  changed  by  the  statutes  of 
the  Indian  tribes.  In  defining  and  punishing  of- 
enses  against  the  marriage  relationship,  the  Indian 
tribe  has  complete  and  exclusive  authority  in  the 
absence  of  legislation  by  Congress  upon  the  sub- 
ject. No  law  of  the  State  controls  the  domestic 
relations  of  Indians  living  in  tribal   relationship. 


10  Duties  of  Commissioner. — The  Commissioner  of  Indian 
Affairs  shall,  under  the  direction  of  the  Secretary  of  the  In- 
terior, and  agreeably  to  'such  regulations  as  the  President  may 
prescribe,  have  the  management  of  all  Indian  affairs  and  of 
all  matters  arising  out  of  Indian  relations.   (R.  S.  Sec.  463.) 

11  U.  S.  C,  title  25,  sec.  27l.  which  provides: 

"Descent  of  land. — For  the  purpose  of  determining  the 
descent  of  land  to  the  heirs  of  any  deceased  Indian  under  the 
provisions  of  section  348,  whenever  any  male  and  female 
Indian  shall  have  cohabited  together  as  husband  and  wife 
according  to  the  custom  and  manner  of  Indian  life  the  issue 
of  such  cohabitation  shall  be,  for  the  purpose  aforesaid,  taken 
and  deemed  to  be  the  legitimate  issue  of  the  Indians  so  living 
together  *  *  *" 


The  authority  of  an  Indian  tribal  council  to  ap- 
point guardians  for  incompetents  and  minors  is 
specifically  recognized  by  statute,12  although  this 
statute  at  the  same  time  deprives  such  guardians 
of  the  power  to  administer  Federal  trust  funds. 

The  completeness  and  exclusiveness  of  tribal  au- 
thority over  matters  of  domestic  relationship  is 
clearly  set  forth  by  Mr.  Justice  Van  Devanter  in 
the  opinion  of  the  Supreme  Court  in  United  States 
v.  Quiver  (241  U.S.  602,  at  603-605)  : 

At  an  early  period  it  became  the  settled 
policy  of  Congress  to  permit  the  personal  and 
domestic  relations  of  the  Indians  with  each 
other  to  be  regulated,  and  offenses  by  one  In- 
dian against  the  person  or  property  of  another 
Indian  to  be  dealt  with,  according  to  their 
tribal  customs  and  laws.  Thus  the  Indian  In- 
tercourse Acts  of  May  19,  1796,  c.  30,  1  Stat. 
469,  and  of  March  1802,  c.  13,  2  Stat.  139, 
provided  for  the  punishment  of  various  of- 
enses  by  white  persons  against  Indians  and  by 
Indians  against  white  persons,  but  left  un- 
touched those  by  Indians  against  each  other; 
and  the  act  of  June  30,  1834.  c.  161,  Sec.  25, 
4  Stat.  729,  733,  while  providing  that  "so  much 
of  the  laws  of  the  United  States  as  provides  for 
the  punishment  of  crimes  committed  within 
any  place  within  the  sole  and  exclusive  juris- 
diction of  the  United  States  shall  be  in  force 
in  the  Indian  country,"  qualified  its  action  by 
saying,  "the  same  shall  not  extend  to  crimes 
committed  by  one  Indian  against  the  person 
or  property  of  another  Indian."  That  provi- 
sion with  its  qualification  was  later  carried 
into  the  Revised  Statutes  as  Sees.  2145  and 
2146.  This  was  the  situation  when  this  court, 
in  Ex  parte  Crow  Dog,  109  U.S.  556,  held  that 
the  murder  of  an  Indian  by  another  Indian 
on  an  Indian  reservation  was  not  punishable 
under  the  laws  of  the  United  States  and  could 
be  dealt  with  only  according  to  the  laws  of  the 
tribe.   The   first   change   came   when,    by   the 


12  U.  S.  C,  title  25,  sec.  159,  which  provides: 
"Moneys  due  incompetents  or  orphans. — The  Secretary  of 
the  Interior  is  directed  to  cause  settlements  to  be  made  with 
all  persons  appointed  by  the  Indian  councils  to  receive  moneys 
due  to  incompetent  or  orphan  Indians,  and  to  require  all 
moneys  found  due  to  such  incompetent  or  orphan  Indians  to 
be  returned  to  the  Treasury;  and  all  moneys  so  returned  shall 
bear  interest  at  the  rate  of  6  per  centum  per  annum,  until 
paid  by  order  of  the  Secretary  of  the  Interior  to  those  entitled 
to  the  same.  No  money  shall  be  paid  to  any  person  appointed 
by  any  Indian  council  to  receive  moneys  due  to  incompetent 
or  orphaned  Indians,  but  the  same  shall  remain  in  the  Treas- 
ury of  the  United  States  until  ordered  to  be  paid  by  the  Secre- 
tary to  those  entitled  to  receive  the  same,  and  shall  bear  6  per 
centum  interest  until  so  paid."  (R.  S.  sec.  2108.) 
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act  of  March  3,  1885,  c.  341,  Sec.  9,  23  Stat. 
362,  385,  now  Sec.  328  of  the  Penal  Code, 
Congress  provided  for  the  punishment  of  mur- 
der, manslaughter,  rape,  assault  with  intent 
to  kill,  assault  with  a  dangerous  weapon,  arson, 
burglary,  and  larceny  when  committed  by  one 
Indian  against  the  person  or  property  of  an- 
other Indian.  In  other  respects  the  policy  re- 
mained as  before.  After  South  Dakota  became 
a  State,  Congress,  acting  upon  a  partial  ces- 
sion of  jurisdiction  by  that  State,  c.  106  Laws 
1901,  provided  by  the  act  of  February  2,  1903, 
c.  351,  Stat.  798,  now  Sec.  329  of  the  Penal 
Code,  for  the  punishment  of  the  particular  of- 
fenses named  in  the  act  of  1885  when  com- 
mitted on  the  Indian  reservations  in  that  State, 
even  though  committed  by  others  than  In- 
dians, but  this  is  without  bearing  here,  for  it 
left  the  situation  in  respect  of  offenses  by  one 
Indian  against  the  person  or  property  of  an- 
other Indian  as  it  was  after  the  act  of  1885. 

We  have  now  referred  to  all  the  statutes. 
There  is  none  dealing  with  bigamy,  poly- 
gamy, incest,  adultery,  or  fornication,  which  in 
terms  refers  to  Indians,  these  matters  always 
having  been  left  to  the  tribal  customs  and  laws 
and  to  such  preventive  and  corrective  mea- 
sures as  reasonably  could  be  taken  by  the  ad- 
ministrative officers. 

Recognition  of  the  validity  of  marriages  and 
divorces  consummated  in  accordance  with  tribal 
law  or  custom  is  found  in  the  following  cases: 
Carney  v.  Chapman,  247  U.  S.  102;  Boyer  v. 
Dively,  58  Mo.  510;  Johnson  v.  Dunlap,  68 
Okla.  216,  173  Pac.  359;  Cyr  v.  Walker,  29 
Okla.  281,  116  Pac.  931;  Hallowell  v.  Com- 
mons, 210  Fed.  793;  Earl  v.  Godley,  42  Minn. 
361;  Ortley  v.  Ross.  78  Neb.  339;  People  ex 
rel.  La  Forte  v.  Rubin,  98  N.  Y.  Supp.  787; 
Butler  v.  Wilson,  54  Okla.  229,  153  Pac.  823; 
Proctor  v.  Foster,  107  Okla.  95,  230  Pac.  753; 
Davis  v.  Reeder,  102  Okla.  106,  226  Pac.  880; 
Pompey  v.  King,  101  Okla.  253,  225  Pac.  175; 
Buck  v.  Branson,  34  Okla.  807,  127  Pac.  436; 
Johnson  v.  Johnson,  30  Mo.  72;  Unussee  v. 
McKinney,  270  Pac.  1096  (Okla.)  ;  and  cf.  Con- 
nolly v.  Woolrich  (1867),  11  Lower  Can. 
Jur.  197. 

Legal  recognition  has  not  been  withheld  from 
marriages  by  Indian  custom,  even  in  those  cases 
where  Indian  custom  sanctioned  polygamy.  As  was 
said  in  Kobogum  v.  Jackson  Iron  Co.  (76  Mich. 
498,  43  N.  W.  602)  : 

*  *  *  The  testimony  now  in  this  case  shows 


what,  as  matter  of  history,  we  are  probably 
bound  to  know  judicially,  that  among  these 
Indians  polygamous  marriages  have  always 
been  recognized  as  valid,  and  have  never  been 
confounded  with  such  promiscuous  or  inform- 
al temporary  intercourse  as  is  not  reckoned  as 
marriage.  While  most  civilized  nations  in  our 
day  very  wisely  discard  polygamy,  and  it  is 
not  probably  lawful  anywhere  among  English- 
speaking  nations,  yet  it  is  a  recognized  and 
valid  institution  among  many  nations,  and  in 
no  way  universally  unlawful.  We  must  either 
hold  that  there  can  be  no  valid  Indian  mar- 
riage, or  we  must  hold  that  all  marriages  are 
valid  which  by  Indian  usage  are  so  regarded. 
There  is  no  middle  ground  which  can  be 
taken,  so  long  as  our  own  laws  are  not  bind- 
ing on  the  tribes.  They  did  not  occupy  their 
territory  by  our  grace  and  permission,  but  by 
a  right  beyond  our  control.  They  were  placed 
by  the  Constitution  of  the  United  States  be- 
yond our  jurisdiction,  and  we  have  no  more 
right  to  control  their  domestic  usages  than 
those  of  Turkey  or  India.  *  *  *  We  have 
here  marriages  had  between  members  of  an 
Indian  tribe  in  tribal  relations,  and  unques- 
tionably good  by  the  Indian  rules.  The  par- 
ties were  not  subject  in  those  relations  to  the 
laws  of  Michigan,  and  there  was  no  other  law 
interfering  with  the  full  jurisdiction  of  the 
tribe  over  personal  relations.  We  cannot  in- 
terfere with  the  validity  of  such  marriages 
without  subjecting  them  to  rules  of  law  which 
never  bound  them. 

See,  to  the  same  effect,  State  v.  McKenney  (18 
Nev.  182,  200) . 

The  jurisdiction  of  a  tribal  court  over  divorce 
actions  is  recognized  in  Raymond  v.  Raymond  (83 
Fed.  721);  19  Ops.  Atty.  Gen.  109    (1888). 

The  Power  of  an  Indian  Tribe  to  Govern  the 
Descent  and  Distribution  of  Property 

It  is  well  settled  that  an  Indian  tribe  has  the 
power  to  prescribe  the  manner  of  descent  and  dis- 
tribution of  the  property  of  its  members,  in  the 
absence  of  contrary  legislation  by  Congress.  Such 
power  may  be  exercised  through  unwritten  cus- 
toms and  usages,  or  through  written  laws  of  the 
tribe.  This  power  extends  to  personal  property 
as  well  as  to  real  property.  By  virtue  of  this  au- 
thority an  Indian  tribe  may  restrict  the  descent 
of  property  on  the  basis  of  Indian  blood  or  tribal 
membership,  and  may  provide  for  the  escheat  of 
property   to  the   tribe  where  there   are   no  recog- 


October  25,   1934 


Opinions  of  the  Solicitor 


463 


nized  heirs.  An  Indian  tribe  may,  if  it  so  chooses, 
adopt  as  its  own  the  laws  of  the  State  in  which  it 
is  situated  and  may  make  such  modifications  in 
these  laws  as  it  deems  suitable  to  its  peculiar  con- 
ditions. 

The  only  general  statutes  of  Congress  which  re- 
strict the  power  of  an  Indian  tribe  to  govern  the 
descent  and  distribution  of  property  of  its  mem- 
bers are  section  5  of  the  General  Allotment  Act 
(U.  S.  Code,  title  25,  sec.  348)  ,13  which  provides 
that  allotments  of  land  shall  descend  "according  to 
the  laws  of  the  State  or  Territory  where  such  land 
is  located,"  the  act  of  June  25,  1910,  c.  431,  Sec. 
1,  36  Stat.  855  (U.  S.  Code,  Title  25,  Sec.  372)  ,14 
which  provides  that  the  Secretary  of  the  Interior 
shall  have  unreviewable  discretion  to  determine 
the  heirs  of  an  Indian  in  ruling  upon  the  inherit- 
ance of  individual  allotments  issued  under  the  au- 
thority of  the  General  Allotment  Law,  and  section 
2  of  the  same  act  (U.  S.  Code,  title  25,  sec.  373)  ,15 
which  gives  the  Secretary  of  the  Interior  final 
power  to  approve  and  disapprove  Indian  wills 
devising  restricted  property. 

These  statutes  abolish  the  former  tribal  power 
over  the  descent  and  distribution  of  property,  with 


13  "Patents  to  be  held  in  trust;  descent  and  partition. — Upon 
the  approval  of  the  allotments  provided  for  in  sections  33l 
to  334,  inclusive,  and  336  by  the  Secretary  of  the  Interior,  he 
shall  cause  patents  to  issue  therefor  in  the  name  of  the 
allottees,  which  patents  shall  be  of  the  legal  effect,  and  declare 
that  the  United  States  doe's  and  will  hold  the  land  thus 
allotted,  for  the  period  of  twenty-five  years,  in  trust  for  the 
sole  use  and  benefit  of  the  Indian  to  whom  such  allotment 
shall  have  been  made,  or,  in  case  of  his  decease,  of  his  heirs 
according  to  the  laws  of  the  State  or  Territory  where  such 
land  is  located,  and  that  at  the  expiration  of  said  period  the 
United  State's  will  convey  the  same  by  patent  to  said  Indian, 
or  his  heirs  as  aforesaid,  in  fee,  discharged  of  said  trust  and 
free  of  all  charge  or  incumbrance  whatsoever:  *  *  *" 

14  Ascertainment  of  heirs  of  deceased  allottees. — When  any 
Indian  to  whom  an  allotment  of  land  has  been  made,  dies 
before  the  expiration  of  the  trust  period  and  before  the 
issuance  of  a  fee  simple  patent,  without  having  made  a  will 
disposing  of  said  allotment  as  hereinafter  provided,  the  Secre- 
tary of  the  Interior  upon  notice  and  hearing  under  such  rules 
as  he  may  prescribe,  shall  ascertain  the  legal  heirs  of  such 
decedent  and  his  decision  thereon  shall  be  final  and  conclu- 
sive. *  *  *" 

^'"Disposal  by  will  of  allotments  held  under  trust. — Any 
persons  of  the  age  of  twenty-one  years  having  any  right,  title, 
or  interest  in  any  allotment  held  under  trust  or  other  patent 
containing  restrictions  on  alienation  or  individual  Indian 
moneys  or  other  property  held  in  trust  by  the  United  States 
shall  have  the  right  prior  to  the  expiration  of  the  trust  or 
restrictive  period,  and  before  the  issuance  of  a  fee  simple 
patent  or  the  removal  of  restrictions,  to  dispose  of  such  prop- 
erty by  will,  in  accordance  with  regulations  to  be  prescribed 
by  the  Secretary  of  the  Interior:  Provided,  however,  That  no 
will  so  executed  shall  be  valid  or  have  any  force  or  effect 
unless  and  until  it  shall  have  been  approved  by  the  Secretary 
of  the  Interior:  *  *  *" 


respect  to  allotments  of  land  made  under  the  Gen- 
eral Allotment  Act,  and  rendered  tribal  rules  of 
testamentary  disposition  subject  to  the  authority 
of  the  Secretary  of  the  Interior.  They  do  not,  how- 
ever, affect  intestate  succession  to  personal  prop- 
erty or  interests  in  land  other  than  allotments 
(e.  g.,  possessory  interests  in  land  to  which  title  is 
retained  by  the  tribe) .  With  respect  to  all  prop- 
erty other  than  allottments  of  land  made  under  the 
General  Allotment  Act,  the  inheritance  laws  and 
customs  of  the  Indian  tribe  are  still  of  supreme 
authority.16 

The  authority  of  an  Indian  tribe  in  the  matter 
of  inheritance  is  clearly  recognized  by  the  United 
States  Supreme  Court  in  the  case  of  Jones  v. 
Meehan  (175  U.S.  1),  in  which  it  was  held  that 
the  eldest  male  child  of  a  Chippewa  Indian  suc- 
ceeded to  his  statutory  allotment  in  accordance 
with  tribal  law.  The  court  declared: 

The  Department  of  the  Interior  appears  to 
have  assumed  that,  upon  the  death  of  Moose 
Dung  the  elder,  in  1872,  the  title  in  his  land 
descended  by  law  to  his  heirs  general,  and  not 
to  his  eldest  son  only. 

But  the  elder  Chief  Moose  Dung  being  a 
member  of  an  Indian  tribe,  whose  tribal  or- 
ganization was  still  recognized  by  the  Govern- 
ment of  the  United  States,  the  right  of  in- 
heritance in  his  land,  at  the  time  of  his  death, 
was  controlled  by  the  laws,  usages,  and  cus- 
toms of  the  tribe,  and  not  by  the  law  of  the 
State  of  Minnesota,  nor  by  any  action  of  the 
Secretary  of  the  Interior.    (At  page  29.) 

In  reaching  this  conclusion  the  Supreme  Court 
relied  upon  the  following  cases: 

United  States  v.  Shanks  (15  Minn.  369)  ; 
Dole  v.  Irish  (2  Barb.  [N.  Y.]  639)  ;  Hastings 
v.  Farmer  (4  N.  Y.  293,  294)  ;  The  Kansas  In- 
dians (5  Wall.  737)  ;  Waupemanqua  v.  Aid- 
rich  (28  Fed.  489)  ;  Brown  v.  Steele  (23  Kan. 
672)  ;  Richardville  v.  Thorp  (28  Fed.  52) . 

In  the  case  of  Jones  v.  Meehan,  supra,  the  tribal 
authority  was  exercised  through  immemorial  us- 
age. Other  tribes,  however,  have  exercised  a  simi- 
lar authority  through  written  laws. 

In  the  case  of  Gray  v.  Coffman    (3  Dill.  393,  10 


16  The  foregoing  general  analysis  is  inapplicable  to  the  Five 
Civilized  Tribes,  Congress  having  expressly  provided  that  State 
probate  courts  shall  have  jurisdiction  over  the  estates  of 
allotted  Indians  of  the  Five  Civilized  Tribes  leaving  restricted 
heirs.  (Act  of  June  14,  1918,  c.  101,  sec.  I;  40  Stat.  L.  606; 
U.  S.  Code,  title  25,  sec.  375.) 
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Fed.  Cases,  No.  5,714),  the  court  held  that  the 
validity  of  the  will  of  a  member  of  the  Wyandot 
tribe  depended  upon  its  conformity  with  the  writ- 
ten laws  of  the  tribe.  The  court  declared: 

The  Wyandot  Indians,  before  their  removal 
from  Ohio,  had  adopted  a  written  constitution 
and  laws,  and  among  others,  laws  relating  to 
descent  and  wills.  These  are  in  the  record  and 
are  shown  to  have  been  copied  from  the  laws 
of  Ohio  and  adopted  by  the  Wyandot  tribe, 
with  certain  modifications,  to  adapt  them  to 
their  customs  and  usages.  One  of  these  modifi- 
cations was  that  only  living  children  should  in- 
herit, excluding  the  children  of  deceased  chil- 
dren, or  grandchildren.  The  Wyandot  council, 
which  is  several  times  referred  Co  in  the  treaty 
of  1855,  was  an  executive  and  judicial  body 
and  had  power,  under  the  laws  and  usages 
of  the  nation,  to  receive  proof  of  wills,  etc.; 
and  this  body  continued  to  act,  at  least  to  some 
extent,  after  the  treaty  of  1855. 

*  *  *  under  the  circumstances,  the  court 
must  give  effect  to  the  well-established  laws, 
customs,  and  usages  of  the  Wyandot  tribe  of 
Indians  in  respect  to  the  disposition  of  prop- 
erty by  descent  and  will. 

In  the  case  of  O'Brien  v.  Bugbee  (46  Kan.  1,  26 
Pac.  428) ,  it  was  held  that  a  plaintiff  in  ejectment 
could  not  recover  without  positive  proof  that  un- 
der tribal  custom  he  was  lawful  heir  to  the  prop- 
erty in  question.  In  the  absence  of  such  proof,  it 
was  held  that  title  to  the  land  escheated  to  the 
tribe,  and  that  the  tribe  might  dispose  of  the  land 
as  it  saw  fit. 

Tribal   autonomy   in   the  regulation   of  descent 
and    distribution    is    recognized    in    the    case    of 
Woodin  v.  Seeley   (141  Misc.  207;  252  N.  Y.  Supp. 
818) .  In  this  case,  and  in  the  case  of  Patterson  v. 
Council  of  Seneca  Nation  (245  N.  Y.  433;  157  N. 
E.  734) ,  the  supremacy  of  tribal  law  in  matters  of 
inheritance  and  membership  rights  is  defended  on 
the  ground- 
that  when  Congress  does  not  act  no  law  runs 
on  an  Indian  reservation  save  the  Indian  tribal 
law  and  custom. 

In  the  case  of  Y-Ta-Tah-Wah  v.  Rebock  (105 
Fed.  257) ,  the  plaintiff,  a  medicine  man  im- 
prisoned by  the  Federal  Indian  agent  and  county 
sheriff  for  practicing  medicine  without  a  license, 
brought  an  action  of  false  imprisonment  against 
these  officials,  and  died  during  the  course  of  the 


proceedings.  The  court  held  that  the  action  might 
be  continued,  not  by  an  administrator  of  the  de- 
cedent's estate  appointed  in  accordance  with  State 
law,  but  by  the  heirs  of  the  decedent  by  Indian 
custom.  The  court  declared,  per  Shiras,  J.: 

If  it  were  true  that,  upon  the  death  of  a 
tribal  Indian,  his  property,  real  and  personal, 
became  subject  to  the  laws  of  the  state  direct- 
ing the  mode  of  distribution  of  estates  of  de- 
cedents, it  is  apparent  that  irremediable  con- 
fusion would  be  caused  thereby  in  the  affairs 
of  the  Indians  *  *  *   (At  page  262.) 


In  a  case  involving  the  right  of  an  illegitimate 
child  to  inherit  property,  the  authority  of  the  tribe 
to  pass  upon  the  status  of  illegitimates  was  recog- 
nized in  the  following  terms: 

The  Creek  Council,  in  the  exercise  of  its 
lawful  function  of  local  self-government,  saw 
fit  to  limit  the  legal  rights  of  an  illegitimate 
child  to  that  of  sharing  in  the  estate  of  his 
putative  father,  and  not  to  confer  upon  such 
child  generally  the  status  of  a  child  born  in 
lawful  wedlock  (Oklahoma  Land  Company  v. 
Thomas,  34  Okla.  681,  127  Pac.  8.) 

See,  to  the  same  effect,  Butler  v.  Wilson  (54 
Okla.  229,  153  Pac.  823) . 

In  the  case  of  Dole  v.  Irish  (2  Barb.  639)  it  was 
held  that  a  surrogate  of  the  State  of  New  York  has 
no  power  to  grant  letters  of  administration  to  con- 
trol the  disposition  of  personal  property  belong- 
ing to  a  deceased  member  of  the  Seneca  tribe.  The 
court  declared: 

I  am  of  the  opinion  that  the  private  prop- 
erty of  the  Seneca  Indians  is  not  within  the 
jurisdiction  of  our  laws  respecting  administra- 
tion; and  that  the  letters  of  administration 
granted  by  the  surrogate  to  the  plaintiff  are 
void.  I  am  also  of  the  opinion  that  the  dis- 
tribution of  Indian  property  according  to  their 
customs  passes  a  good  title,  which  our  courts 
will  not  disturb;  and  therefore  that  the  de- 
fendant has  a  good  title  to  the  horse  in  ques- 
tion and  must  have  judgment  on  the  special 
verdict.    (At  pages  642-643.) 

In  George  v.  Pierce  (148  N.  Y.  Supp.  230) ,  the 
distribution  of  real  and  personal  property  of  the 
decedent  through  the  Onondaga  custom  of  the 
"dead  feast"  is  recognized  as  controlling  all  rights 
of  inheritance. 
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In  the  case  of  Mackey  v.  Coxe  (18  How.  100) , 
the  Supreme  Court  held  that  letters  of  adminis- 
tration issued  by  a  Cherokee  court  were  entitled 
to  recognition  in  another  jurisdiction,  on  the 
ground  that  the  status  of  an  Indian  tribe  was  in 
fact  similar  to  that  of  a  Federal  territory. 

In  the  case  of  Meeker  v.  Kaelin  (173  Fed.  216)  , 
the  court  recognized  the  validity  of  tribal  custom 
in  determining  the  descent  of  real  and  personal 
property  and  indicated  that  the  tribal  custom  of 
the  Puyallup  band  prescribed  different  rules  of 
descent  for  real  and  for  personal  property. 

The  Taxing  Power  of  an  Indian  Tribe 

Chief  among  the  powers  of  sovereignty  recog- 
nized as  pertaining  to  an  Indian  tribe  is  the  power 
of  taxation.  Except  where  Congress  has  provided 
otherwise,  this  power  may  be  exercised  over  mem- 
bers of  the  tribe  and  over  nonmembers,  so  far  as 
such  nonmembers  may  accept  privileges  of  trade, 
residence,  etc.,  to  which  taxes  may  be  attached  as 
conditions. 

The  case  of  Buster  v.  Wright  (135  Fed.  947,  app. 
dism.,  203  U.S.  599) ,  contains  an  excellent  analysis 
of  the  taxing  power  of  the  Creek  Nation: 

Repeated  decisions  of  the  courts,  numerous 
opinions  of  the  Attorneys  General,  and  the 
practice  of  years  place  beyond  debate  the  prop- 
ositions that  prior  to  March  1,  1901,  the  Creek 
Nation  had  lawful  authority  to  require  the 
payment  of  this  tax  as  a  condition  precedent 
to  the  exercise  of  the  privilege  of  trading  with- 
in its  borders,  and  that  the  executive  depart- 
ment of  the  government  of  the  United  States 
had  plenary  power  to  enforce  its  payment 
through  the  Secretary  of  the  Interior  and  his 
subordinates,  the  Indian  inspector,  Indian 
agent,  and  Indian  police.  Morris  v.  Hitchcock, 
194  U.S.  384,  392,  24  Sup.  Ct.  712,  48  L.  Ed. 
1030;  Crabtree  v.  Madden,  4  C.  C.  A.  408,  410, 
413,  54  Fed.  426,  428,  431;  Maxey  v.  Wright,  3 
Ind.  T.  243,  54  S.  W.  807;  Maxey  v.  Wright, 
44  C.  C.  A.  683,  105  Fed.  1003;  18  Opinions  of 
Attorneys  General,  34,  36;  23  Opinions  of 
Attorneys  General,  214,  217,  219,  220,  528.  *  *  * 

*  *  *  It  may  not  be  unwise,  before  en- 
tering upon  the  discussion  of  this  proposition, 
to  place  clearly  before  our  minds  the  character 
of  the  Creek  Nation  and  the  nature  of  the 
power  which  it  is  attempting  to  exercise. 

The  authority  of  the  Creek  Nation  to  pre- 
scribe the  terms  upon  which  noncitizens  may 
transact  business  within  its  borders  did  not 
have  its  origin  in  act  of  Congress,  treaty,  or 
agreement  of  the  United  States.  It  was  one  of 


the  inherent  and  essential  attributes  of  its  orig- 
inal sovereignty.  It  was  a  natural  right  of  that 
people,  indispensable  to  its  autonomy  as  a  dis- 
tinct tribe  or  nation,  and  it  must  remain  an 
attribute  of  its  government  until  by  the  agree- 
ment of  the  nation  itself  or  by  the  superior 
power  of  the  republic  it  is  taken  from  it. 
Neither  the  authority  nor  the  power  of  the 
United  States  to  license  its  citizens  to  trade  in 
the  Creek  Nation,  with  or  without  the  consent 
of  that  tribe,  is  in  issue  in  this  case,  because 
the  complaintants  have  no  such  licenses.  The 
plenary  power  and  lawful  authority  of  the  gov- 
ernment of  the  United  States  by  license,  by 
treaty,  or  by  act  of  Congress  to  take  from  the 
Creek  Nation  every  vestige  of  its  original  or 
acquired  governmental  authority  and  power 
may  be  admitted,  and  for  the  purposes  of  this 
decision  are  here  conceded.  The  fact  remains 
nevertheless  that  every  original  attribute  of 
the  government  of  the  Creek  Nation  still  exists 
intact  which  has  not  been  destroyed  or  limited 
by  act  of  Congress  or  by  the  contracts  of  the 
Creek  tribe  itself. 

Originally  an  independent  tribe,  the  super- 
ior power  of  the  republic  early  reduced  this 
Indian  people  to  a  "domestic,  dependent 
nation"  (Cherokee  Nation  v.  State  of  Georgia, 
5  Pet.  1-20,  8  L.  Ed.  25) ,  yet  left  it  a  distinct 
political  entity,  clothed  with  ample  authority 
to  govern  its  inhabitants  and  to  manage  its  do- 
mestic affairs  through  officers  of  its  own  selec- 
tion, who  under  a  Constitution  modeled  after 
that  of  the  United  States,  exercised  legislative, 
executive,  and  judicial  functions  within  its 
territorial  jurisdiction  for  more  than  half  a 
century.  The  governmental  jurisdiction  of  this 
nation  was  neither  conditioned  nor  limited  by 
the  original  title  by  occupancy  to  the  lands 
within  its  territory.  *  *  *  Founded  in  its 
original  national  sovereignty,  and  secured  by 
these  treaties,  the  governmental  authority  of 
the  Creek  Nation,  subject  always  to  the  su- 
perior power  of  the  republic,  remained  prac- 
tically unimpaired  until  the  year  1889.  Be- 
tween the  years  1888  and  1901  the  United 
States  by  various  acts  of  Congress  deprived  this 
tribe  of  all  its  judicial  power,  and  curtailed  its 
remaining  authority  until  its  powers  of  gov- 
ernment have  become  the  mere  shadows  of 
their  former  selves.  Nevertheless  its  authority 
to  fix  the  terms  upon  which  noncitizens  might 
conduct  business  within  its  territorial  boundar- 
ies guaranteed  by  the  treaties  of  1832,  1856, 
and  1866,  and  sustained  by  repeated  deci- 
sions of  the  courts  and  opinions  of  the  Attor- 
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neys  General  of  the  United  States,  remained 
undisturbed. 

*  *  *  It  is  said  that  the  sale  of  these  lots 
and  the  incorporation  of  cities  and  towns  upon 
the  sites  in  which  the  lots  are  found  authorized 
by  act  of  Congress  to  collect  taxes  for  munic- 
ipal purposes  segregated  the  town  sites  and 
the  lots  sold  from  the  territory  of  the  Creek 
Nation,  and  deprived  it  of  governmental  juris- 
diction over  this  property  and  over  its  occupants. 
But  the  jurisdiction  to  govern  the  inhabitants 
of  a  country  is  not  conditioned  or  limited  by 
the  title  to  the  land  which  they  occupy  in  it,  or 
by  the  existence  of  municipalities  therein  en- 
dowed with  power  to  collect  taxes  for  city 
purposes,  and  to  enact  and  enforce  municipal 
ordinances.  Neither  the  United  States,  nor  a 
state,  nor  any  other  sovereignty  loses  the  power 
to  govern  the  people  within  its  borders  by  the 
existence  of  towns  and  cities  therein  endowed 
with  the  usual  powers  of  municipalities,  nor  by 
the  ownership  nor  occupancy  of  the  land  with- 
in its  territorial  jurisdiction  by  citizens  or 
foreigners.  (At  pp.  949-952.) 

A  similar  opinion  was  rendered  by  the  Attorney 
General  (23  Ops.  Atty.  Gen.  528)  with  respect  to 
the  right  of  the  Cherokee  Nation  to  impose  an 
export  tax  on  hay  grown  within  the  limits  of  the 
reservation.  The  opinion  of  the  Attorney  General 
suggested  that  tribal  authority  to  impose  such  a 
tax  would  remain  "even  if  the  shipper  was  the 
absolute  owner  of  the  land  on  which  the  hay  was 
raised."  This  suggestion  was  referred  to  and 
approved  by  the  United  States  Supreme  Court  in 
Morris  v.  Hitchcock  (194  U.S.  384,  392) . 

In  the  latter  case,  the  Court  of  Appeals  of  the 
District  of  Columbia,  considering  the  validity  of 
a  tax  or  fee  imposed  by  the  Chickasaw  Nation  upon 
the  owners  of  all  cattle  grazed  within  the  Chicka- 
saw territory,  analyzed  the  status  and  powers  of  the 
Chickasaw  Nation  in  these  terms: 

A  government  of  the  kind  necessarily  has  the 
power  to  maintain  its  existence  and  effective- 
ness through  the  exercise  of  the  usual  power 
of  taxation  upon  all  property  within  its 
limits,  save  as  may  be  restricted  by  its  or- 
ganic law.  Any  restriction  in  the  organic 
law  in  respect  of  this  ordinary  power  of 
taxation,  and  the  property  subject  thereto, 
ought  to  appear  by  express  provision  or  neces- 
sary implication.  Board  Trustees  v.  Indiana,  14 
How.  268,  272;  Talbott  v.  Silver  Bow  Co.,  139 
U.S.  438,  448.  Where  the  restriction  upon  this 
exercise  of  power  by  a  recognized  government, 
is  claimed  under  the  stipulations  of  a  treaty 


with  another,  whether  the  former  be  dependent 
upon  the  latter  or  not,  it  would  seem  that  its 
existence  ought  to  appear  beyond  a  reasonable 
doubt.  We  discover  no  such  restriction  in  the 
clause  of  Article  7  of  the  Treaty  of  1855,  which 
excepts  white  persons  from  the  recognition 
therein  of  the  unrestricted  right  of  self-govern- 
ment by  the  Chicasaw  Nation,  and  it  full  juris- 
diction over  persons  and  property  within  its 
limits.  The  conditions  of  that  exception  may  be 
fully  met  without  going  to  the  extreme  of  say- 
ing that  it  was  also  intended  to  prevent  the 
exercise  of  the  power  to  consent  to  the  entry  of 
non-citizens  or  the  taxation  of  property  actu- 
ally within  the  limits  of  that  government  and 
enjoying  its  benefits.  (Morris  v.  Hitchcock,  21 
App.  D.C.  565,  593.) 

In  the  case  of  Maxey  v.  Wright  (3  Ind.  T.  243, 
54  S.  W.  807,  aff'd,  105  Fed.  1003) ,  the  right  of  an 
Indian  tribe  to  levy  a  tax  upon  a  nonmember  of 
the  tribe  residing  on  its  reservation  was  held  to 
be  an  essential  attribute  of  tribal  sovereignty,  which 
might  be  curtailed  by  express  language  of  a  treaty 
or  statute,  but  otherwise  remained  intact.  In  that 
case  the  court  declared: 

*  *  *  in  the  absence  of  express  contradic- 
tory provisions  by  treaty,  or  by  statute  of  the 
United  States,  the  Nation  (and  not  a  citizen) 
is  to  declare  who  shall  come  within  the  bound- 
aries of  its  occupancy,  and  under  what  condi- 
tions.   (At  page  36.) 

See,  to  the  same  effect,  17  Ops.  Atty.  Gen.  134; 
18  Ops.  Atty.  Gen.  34. 

In  view  of  the  fact,  however,  that  Congress  has 
conferred  upon  the  Commissioner  of  Indian  Affairs 
exclusive  jurisdiction  to  appoint  traders  on  Indian 
reservations  and  to  prescribe  the  terms  and  con- 
ditions governing  their  admission  and  operations 
(see  sees.  261  and  262,  title  25,  U.S.  Code),  an 
Indian  tribe  is  without  power  to  levy  a  tax  upon 
such  licensed  traders  unless  authorized  by  the  com- 
missioner of  Indian  Affairs  so  to  do. 

The  Power  of  An  Indian  Tribe  to  Exclude 
nonmembers  from  its  jurisdiction 

The  power  of  an  Indian  tribe  to  exclude  non- 
members  of  the  tribe  from  entering  upon  the  reser- 
vation was  first  clearly  formulated  in  an  opinion 
of  the  Attorney  General  rendered  in  1821  with 
respect  to  the  lands  of  the  Seneca  Indians: 

So  long  as  a  tribe  exists  and  remains  in 
possession  of  its  lands,  its  title  and  possession 
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are  sovereign  and  exclusive;  and  there  exists  no 
authority  to  enter  upon  their  lands,  for  any 
purpose  whatever,  without  their  consent.  (1 
Op.  Atty,  Gen.  465,  466). 

It  was  further  said  in  the  course  of  this  opinion 
that  even  the  United  States  Government  could  not 
enter  the  Seneca  lands,  for  the  purpose  of  building 
a  road,  or  for  any  other  purpose,  without  the  con- 
sent of  the  Indians. 

Although  the  last  implication  of  this  doctrine, 
if  originally  valid,  has  been  superseded  by  many 
statutes  authorizing  and  directing  officers  and 
agents  of  the  United  States  to  enter  upon  Indian 
lands  for  various  purposes,  the  basic  principle  that 
an  Indian  tribe  may  exclude  private  individuals 
from  the  territory  within  its  jurisdiction,  or  pre- 
scribe the  conditions  upon  which  such  entry  will 
be  permitted,  has  been  followed  in  a  long  line  of 
cases. 

Two  grounds  for  this  power  of  exclusion  are 
established  by  the  decided  cases:  first,  the  Indian 
tribe  may  exercise,  over  all  tribal  property,  the 
rights  of  a  landowner;  second,  the  tribe  may,  in  the 
exercise  of  local  self-government,  regulate  the  rela- 
tions between  its  members  and  other  persons,  so 
far  as  may  be  consistent  with  Congressional  statutes 
governing  trade  and  intercourse. 

In  Rainbow  v.  Young  (161  Fed.  835)  it  was  held 
that  the  Indian  superintendent  and  Indian  police 
had  power  to  remove  an  attorney  seeking  to  collect 
fees  on  a  day  when  lease  money  was  being  paid  to 
the  Indians.  In  addition  to  the  specific  authority  to 
remove  undesirable  persons  granted  by  Revised 
Statutes,  sec.  2149  (recently  repealed  by  act  of 
May  21,  1934,  48  Stat.  787),  the  court  found  that 
the  power  to  remove  nonresidents  was  incidental 
to  the  general  powers  of  a  landowner,  which  the 
United  States  was  qualified  to  exercise  with  respect 
to  Indian  lands: 

Besides,  the  reservation  from  which  Mr. 
Sloan  was  removed  is  the  property  of  the 
United  States,  is  set  apart  and  used  as  a  tribal 
reservation  and  in  respect  of  it  the  United 
States  has  the  rights  of  an  individual  proprie- 
tor (citing  cases)  and  can  maintain  its  posses- 
sion and  deal  with  intruders  in  the  like  manner 
as  can  an  individual  in  respect  of  his  property. 
(At  p.  837.) 

See,  to  the  same  effect,  United  States  v.  Mullin 
(71  Fed.  682)  ;  20  Op.  Atty.  Gen  245,  holding  that 
an  injunction  by  a  State  court  might  properly  be 
disobeyed;  14  Op.  Atty.  Gen.  451.  And  with  re- 
spect to  the  general  power  of  a  government  as  a 


landowner    to    remove    intruders    see    Canfield    v. 
United  States   (167  U.S.  518,  524). 

As  was  said  in  the  case  of  Stephenson  v.  Little 
(18  Mich.  433) ,  in  which  it  was  held  that  the 
United  States  Government  as  a  landowner  might, 
through  officials  of  the  Land  Office,  seize  and  direct 
the  sale  of  timber  cut  on  public  lands  even  though 
other  timber  had  been  mixed  with  that  so  cut: 

It  seems  to  me  there  can  be  no  doubt  that 
the  Government  has  all  the  common-law  rights 
of  an  individual  in  respect  to  depredations  com- 
mitted on  its  property,  and  that  where  there 
is  no  statute  making  it  the  duty  of  any  partic- 
ular official  to  enforce  those  rights,  it  is  ex- 
necessitate  rei  made  the  duty  of  the  Executive 
Department  of  the  Government  to  enforce 
them    (At  page  440.) 

What  is  said  here  of  the  rights  of  the  United 
States  Government  may  be  said  with  equal  force 
of  the  rights  of  an  Indian  tribe.  In  an  unallotted 
reservation,  an  Indian  tribe  occupies  the  position 
of  landowner  in  equity,  if  not  in  strict  law  (United 
States  v.  Sturgeon  6  Sawy.  29,  27  Fed.  Cas.  No. 
16,413.) 

The  cases  cited  with  respect  to  the  power  of  an 
Indian  tribe  to  tax  nonmembers,  as  a  condition  of 
entry  or  residence  within  the  jurisdiction  of  the 
tribe,  confirm  the  foregoing  conclusions,  and  indi- 
cating further  that  the  power  of  an  Indian  tribe  to 
exclude  nonmembers  is  not  limited  to  lands  in 
tribal  ownership. 

Over  tribal  lands,  the  tribe  has  the  rights  of  a 
landowner  as  well  as  the  rights  of  a  local  govern- 
ment, dominion  as  well  as  sovereignty.  But  over 
all  the  lands  of  the  reservation,  whether  owned  by 
the  tribe,  by  members  thereof,  or  by  outsiders,  the 
tribe  has  the  sovereign  power  of  determining  the 
conditions  upon  which  persons  shall  be  permitted 
to  enter  its  domain,  to  reside  therein,  and  to  do 
business,  provided  only  such  determination  is  con- 
sistent with  applicable  Federal  laws  and  does  not 
infringe  any  vested  rights  of  persons  now  occupying 
reservation  lands  under  lawful  authority.  Morris 
v.  Hitchcock  (194  U.S.  384)  and  other  cases  cited 
under  heading  "The  Taxing  Power  of  an  Indian 
Tribe." 

Tribal  Powers  Over  Property 

The  powers  of  an  Indian  tribe  with  respect  to 
property  derive  from  two  sources.  In  the  first  place, 
the  tribe  has  all  the  rights  and  powers  of  a  property 
owner  with  respect  to  tribal  property.  In  the  sec- 
ond place,  the  Indian  tribe  has,  among  its  powers 
of  sovereignty,  the  power  to  regulate  the  use  and 
disposition  of  individual  property  among  its  mem- 
bers. 
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The  powers  of  an  Indian  tribe  over  tribal  prop- 
erty are  no  less  absolute  than  the  powers  of  any 
landowner,  save  as  restricted  by  general  acts  of 
Congress  restricting  the  alienation  or  leasing  of 
tribal  property,17  and  particular  acts  of  Congress 
designed  to  control  the  disposition  of  particular 
funds  or  lands. 

The  powers  of  an  Indian  tribe  with  respect  to 
tribal  land  are  not  limited  by  any  rights  of  occu- 
pancy which  the  tribe  itself  may  grant  to  its  mem- 
bers. The  proposition  that  occupancy  of  tribal 
land  does  not  create  any  vested  rights  in  the  occu- 
pant as  against  the  tribe  is  supported  by  a  long 
line  of  court  decisions: 

Sizemore  v.  Brady,  235  U.S.  441;  Franklin  v. 
Lynch,  233  U.S.  269;  Gritts  v.  Fisher,  224  U.S. 
640  Journeycahe  v.  Cherokee  Nation  and 
United  States,  28  Ct.  Cls.  281;  Sac  and  Fox 
Indians  of  Iowa  v.  Sac  and  Fox  Indians  of  Ok- 
lahoma and  the  United  States,  45  Ct.  Cls.  287, 
aff'd  220  U.S.  481;  Hayes  v.  Barringer,  168  Fed. 
221;  Dukes  v.  Goodall,  5  Ind.  T.  145,  82  S.  W. 
702;  In  re  Narragansett  Indians,  20  R.  I.  715; 
Terrance  v.  Gray,  156  N.  Y.  Supp.  916;  Reser- 
vation Gas  Co.  v.  Snyder,  88  Misc.  209;  150 
N.  Y.  Supp.  216;  Application  of  Parker,  237 
N.  Y.  Supp.  135;  McCurtain  v.  Grady;  1  Ind. 
T.  107,  38  S.  W.  65;  Whitmire,  trustee,  v. 
Cherokee  Nation,  30  Ct.  Cls.  138;  Myers  v. 
Mathis,  2  Ind.  T.  3,  46  S.  W.  178. 


17  U.S.  Code,  title  25,  sec.  177,  provides: 

"Purchases  or  grants  of  lands  from  Indians. — No  purchase, 
grant,  lease,  or  other  conveyance  of  lands,  or  of  any  title  or 
claim  thereto,  from  any  Indian  nation  or  tribe  of  Indians, 
shall  be  of  any  validity  in  law  or  equity,  unless  the  same  be 
made  by  treaty  or  convention  entered  into  pursuant  to  the 
Constitution.  *  *  *" 

U.S.  Code,  title  25,  sec.  85,  provides: 

"Contracts  relating  to  tribal  funds  or  property. — No  con- 
tract made  with  any  Indian,  where  such  contract  relates  to 
the  tribal  funds  or  property  in  the  hands  of  the  United  States, 
shall  be  valid,  nor  shall  any  payment  for  services  rendered  in 
relation  thereto  be  made  unless  the  consent  of  the  United 
Statese  has  previously  been  given.  (June  30,  1913,  c.  4,  sec.  18, 
38  Stat.  97.)  " 

Statutes  restricting  tribal  powers  to  lease  tribal  lands  are 
cited  at  pages  53-54,  infra. 

The  foregoing  restrictions  are  partially  modified  by  the 
Wheeler-Howard  Act  (48  Stat.  984) ,  sees.  4,  6,  17. 

It  is  recognized  that  property  held  by  the  United  States  in 
trust  for  an  Indian  tribe  is,  like  other  trust  property,  subject 
to  terms  of  the  trust  with  respect  to  the  use  and  disposition 
of  corpus  and  income.  Thus  it  is  provided  that  tribal  funds 
held  by  the  United  States  in  trust  for  Indian  tribes  may  be 
expended  only  in  accordance  with  annual  statutory  appropria- 
tions, except  for  certain  designated  purposes  as  to  which 
annual  statutory  appropriation  is  not  required.  See  act  of 
May  18,  1916,  c.  125,  sec.  27,  39  Stat.  L.  159. 


In    the   case   of   Sizemore   v.    Brady,   supra,   the 
Supreme  Court  declared- 
lands  and  funds   belonged   to   the   tribe   as   a 
community,  and  not  to  the  members  severally 
or  as  tenants  in  common.   (At  p.  446.) 

Similarly,  in  Franklin  v.  Lynch,  supra,  the  Su- 
preme Court  declared: 

As  the  tribe  could  not  sell,  neither  could  the 
individual  members,  for  they  had  neither  an 
undivided  interest  in  the  tribal  land  nor  ven- 
dible interest  in  any  particular  tract.    (At  p. 

271.) 

In  the  case  of  Journeycake  v.  Cherokee  Nation 
and  the  United  States,  supra,  the  Court  of  Claims 
carefully  analyzed  the  laws  and  constitutional  pro- 
visions of  the  Cherokee  Nation  and  found  that 
property  within  the  jurisdiction  of  the  Nation  was 
of  two  kinds:  communal  property,  in  which  each 
individual  had  exclusive  rights  of  occupancy  in 
particular  tracts,  rights  not  subject  to  transfer  or 
disposition  except  according  to  prescribed  rules; 
and  national  property,  held  by  the  tribe  itself. 
With  respect  to  the  former  type  of  property,  the 
court  declared: 

The  distinctive  characteristic  of  communal 
property  is  that  every  member  of  the  commun- 
ity is  an  owner  of  it  as  such.  He  does  not  take 
as  heir,  or  purchaser,  or  grantee;  if  he  dies 
his  right  of  property  does  not  descend:  if  he 
removes  from  the  community  it  expires;  if  he 
wishes  to  dispose  of  it  he  has  nothing  which 
he  can  convey;  and  yet  he  has  a  right  of  prop- 
erty in  the  land  as  perfect  as  that  of  any  other 
person;  and  his  children  after  him  will  enjoy 
all  that  he  enjoyed,  not  as  heirs  but  as  com- 
munal owners. 

Analyzing  the  status  of  tribal  lands  not  subject 
to  individual  occupancy,  the  court  declared: 

With  this  power  of  regulation  and  control 
of  the  public  domain  and  the  jus  disponendi 
lodged  in  the  government  of  the  Nation,  it  is 
plain  that  the  communal  element  has  been 
reduced  to  a  minimum  and  exists  only  in  the 
occupied  lands.  And  it  is  manifest  that  with 
the  growth  of  civilization,  with  all  of  its  intri- 
cacies and  manifold  requirements,  the  com- 
munal management  of  the  public  demain 
would  have  been  utterly  insufficient  and,  if  it 
had  continued,  would  have  been  a  barrier  to 
the  advancement  of  civilization  itself. 


October  25,   1934 


Opinions  of  the  Solicitor 


469 


With  these  powers  of  absolute  ownership 
lodged  in  the  Cherokee  government,  the  power 
to  alienate,  the  power  to  lease,  the  power  to 
grant  rights  of  occupancy,  the  power  to  restrict 
rights  of  occupancy,  and  with  the  exercise  of 
those  powers  running  back  to  the  very  year 
of  the  adoption  of  the  constitution,  and  re- 
ceiving from  that  time  to  the  present  the 
unquestioning  acquiescence  of  the  former 
communal  owners,  the  Cherokee  people,  it  is 
apparent  that  the  "public  domain"  of  the 
Cherokee  Nation  is  analogous  to  the  "public 
lands"  of  the  United  States  or  the  "demesne 
lands  of  the  Crown,"  and  that  it  is  held  ab- 
solutely by  the  Cherokee  government,  as  all 
public  property  is  held,  a  trust  for  govern- 
mental purposes  and  to  promote  the  general 
welfare. 

Similarly,  in  the  case  of  Hayes  v.  Barringer, 
supra,  the  court  declared,  in  considering  the  status 
of  Choctaw  and  Chickasaw  tribal  lands: 

*  *  *  At  that  time  these  were  the  lands  of 
the  Choctaw  and  Chickasaw  Nations,  held  by 
them,  as  they  held  all  their  lands,  in  trust 
for  the  individual  members  of  their  tribes, 
in  the  sense  in  which  the  public  property  of 
representative  governments  is  held  in  trust  for 
its  people.  But  these  were  public  lands,  and, 
while  the  enrolled  members  of  these  tribes 
undoubtedly  had  a  vested  equitable  right  to 
their  just  shares  of  them  against  strangers  and 
fellow  members  of  their  tribes,  they  had  no 
separate  or  individual  right  to  or  equity  in 
any  of  these  lands  which  they  could  main- 
tain against  the  legislation  of  the  United 
States  or  of  the  Indian  Nations.  Stephens  v. 
Cherokee  Nation,  174  U.S.  445,  488,  19  Sup. 
Ct.  722,  43  L.  Ed.  1041,  Cherokee  Nation  v. 
Hitchcock,  187  U.S.  294,  23  Sup.  Ct.  115,  47 
L.  Ed.  183:  Lone  Wolf  v.  Hitchcock,  187  U.S. 
553,  23  Sup.  Ct.  216;  47  L.  Ed.  299;  Wallace 
v.  Adams,  143  Fed.  716,  74  C.  C.  A.  540;  Ligon 
v.  Johnston   (C.  C.  A.) ,  164  Fed.  670. 

So,  too,  in  United  States  v.  Lucero  (1  N.  M. 
422) ,  title  to  lands  within  a  pueblo  is  recognized 
to  lie  in  the  pueblo  itself,  rather  than  in  the  in- 
dividual  members  thereof. 

The  extent  of  any  individual's  interest  in  tribal 
property  is  subject  to  such  limitations  as  the  tribe 
may  see  fit  to  impose. 

Thus,  in  Reservation  Gas  Co.  v.  Snyder,  supra, 
it  was  held  that  an  Indian  tribe  might  dispose 
of  minerals  on   tribal   lands  which  had   been   as- 


signed to  individual  Indians  for  private  occu- 
pancy, since  the  individual  occupants  had  never 
been  granted  any  specific  mineral  rights  by  the 
tribe. 

In  Terrance  v.  Gray,  supra,  it  was  held  that  no 
act  of  the  occupant  of  assigned  tribal  land  could 
terminate  the  control  duly  exercised  by  the  chiefs 
of  the  tribe  over  the  use  and  disposition  of  the 
land. 

In  Application  of  Parker,  supra,  it  was  held  that 
the  Tonawanda  Nation  of  Seneca  Indians  had  the 
right  to  dispose  of  minerals  on  the  tribal  allot- 
ments of  its  members  and  that  the  individual  allot- 
tee had  no  valid  claim  for  damages. 

In  the  case  of  McCurtain  v.  Grady,  supra,  a  pro- 
vision of  the  Choctaw  constitution  conferring  upon 
the  discoverer  of  coal  the  right  to  mine  all  coal 
within  a  mile  radius  of  the  point  of  discovery  was 
upheld  as  a  valid  exercise  of  tribal  power. 

In  Whitmire,  trustee,  v.  Cherokee  Nation,  supra, 
the  Court  of  Claims  held  that  the  general  prop- 
erty of  the  Cherokee  Nation,  under  the  provisions 
of  the  Cherokee  constitution,  might  be  used  for 
public  purposes,  but  could  not  be  diverted  to  per 
capita  payments  to  a  favored  class. 

The  chief  limitation  upon  tribal  control  of 
membership  rights  in  tribal  property  is  that  found 
in  acts  of  Congress  guaranteeing  to  those  who 
sever  tribal  relations  to  take  up  homesteads  on  the 
public  domain,18  and  to  children  of  white  men  and 
Indian  women,  under  certain  circumstances,19  a 
continuing  share  in  the  tribal  property.  Except  for 
these  general  limitations  and  other  specific  statu- 
tory limitations  found  in  enrollment  acts  and  other 
special  acts  of  Congress,  the  proper  authorities  of 
an  Indian  tribe  have  full  authority  to  regulate  the 
use  and  disposition  of  tribal  property  by  the  mem- 
bers of  the  tribe. 

The  authority  of  a  tribal  council  to  lease  tribal 
lands  is  specifically  confirmed  by  U.S.  Code,  title 

18  U.  S.  Code,  title  43,  sec.  189,  provides  that  an  Indian 
severing  tribal  relations  to  take  up  a  homestead  upon  the 
public  domain  "shall  be  entitled  to  his  distributive  share  of 
all  annuities,  tribal  funds,  lands  and  other  property,  the  same 
as  though  he  had  maintained  his  tribal  relations."  For  a  dis- 
cussion of  this  and  related  statutes,  see  Oakes  v.  United  States 
(172  Fed.  305). 

"U.S.  Code,  title  25,  sec.   184: 

"Rights  of  children  born  of  marriages  between  white  men 
and  Indian  women. — All  children  born  of  a  marriage  solem- 
nized prior  to  June  7,  1897,  between  a  white  man  and  an 
Indian  woman  by  blood  and  not  by  adoption,  where  said 
Indian  woman  was  on  that  date,  or  was  at  the  time  of  her 
death,  recognized  by  the  tribe,  shall  have  the  same  rights  and 
privileges  to  the  property  of  the  tribe  to  which  the  mother 
belongs,  or  belonged  at  the  time  of  her  death,  by  blood,  as 
any  other  member  of  the  tribe,  and  no  prior  Act  of  Congress 
shall  be  construed  as  to  debar  such  child  of  such  right.  (June 
7,  1897,  c.  3,  sec.  1,  30  Stat.  90.)  " 
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25,  sections  397,  398,  and  402.20  Although  the  exer- 
cise of  such  authority  is  made  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior,  it  has  been 
said  that: 

From  the  language  of  this  statute  it  appears 
reasonably  certain  that  it  was  the  legislative 
purpose  to  confer  primary  authority  upon  the 
Indians,  and  that  the  determination  of  the 
council  should  be  conclusive  upon  the  gov- 
ernment, at  least  in  the  absence  of  any  evi- 
dence of  fraud  or  undue  influence.  (White 
Bear  v.  Barth,  61  Mont.  322,  203  Pac.  517.) 

U.S.  Code,  title  25,  section  179,  which  imposes 
a  penalty  upon  persons  driving  stock  to  range 
upon  the  lands  of  an  Indian  tribe,  has  been  con- 
strued as  recognizing  the  right  of  the  tribe  to  per- 
mit the  use  of  its  lands  for  grazing  purposes,  for  a 
consideration. 

See  United  States  v.  Hunter,  4  Mackey  (D.  C.) 
531;  Kirby  v.  United  States,  273  Fed.  391,  aff'd., 
260  U.S.  423. 

Similarly,  U.S.  Code,  title  25,  section  180,  im- 
posing a  penalty  upon  persons  settling  on  Indian 
lands,  has  been  judicially  interpreted  as  implying 
that  an  Indian  tribe  has  power  to  permit  such  set- 
tlement upon  such  terms  as  it  may  prescribe.  The 
cases  on  this  subject  have  been  analyzed  under  the 
heading  "The  Power  of  an  Indian  Tribe  to  Ex- 
clude Nonmembers  From  Its  Jurisdiction." 

The  authority  of  an  Indian  tribe  in  matters  of 
property  is  not  restricted  to  those  lands  or  funds 


20  U.S.  Code,  title  25,  sec.  397: 

"Leases  of  Lands  for  grazing  or  mining. — Where  lands  are 
occupied  by  Indians  who  have  bought  and  paid  for  the  same, 
and  which  lands  are  not  needed  for  farming  or  agricultural 
purposes,  and  are  not  desired  for  individual  allotments,  the 
same  may  be  leased  by  authority  of  the  council  speaking  for 
such  Indians,  for  a  period  not  to  exceed  five  years  for  grazing, 
or  ten  years  for  mining  purposes  in  such  quantities  and  upon 
such  terms  and  conditions  as  the  agent  in  charge  of  such 
reservation  may  recommend,  subject  to  the  approval  of  the 
Secretary  of  the  Interior.  (Feb.  28,  1891,  c.  383,  Sec.  3,  26  Stat. 
795.)  " 

U.S.  Code,  title  25,  sec.  398: 

"Leases  of  unallotted  lands  for  oil  and  gas  mining  pur- 
poses.— Unallotted  land  on  Indian  reservations  other  than 
lands  of  the  Five  Civilized  Tribes  and  the  Osage  Reservation 
subject  to  lease  for  mining  purposes  for  a  period  of  ten  years 
under  the  preceding  section  may  be  leased  at  public  auction 
by  the  Secretary  of  the  Interior,  with  the  consent  of  the  coun- 
cil speaking  for  such  Indians,  for  oil  and  gas  mining  pur- 
poses." 

U.S.  Code,  title  25,  sec.  402: 

"Leases  of  surplus  lands. — The  surplus  lands  of  any  tribe 
may  be  leased  for  farming  purposes  by  the  council  of  such 
tribe  under  the  same  rules  and  regulations  and  for  the  same 
term  of  years  as  is  now  allowed  in  the  case  of  leases  for 
grazing  purpose's.  (Aug.  15,  1894,  c.  200,  Sec.  1,  28  Stat.  305.)  " 


over  which  it  exercises  the  rights  of  ownership. 
The  sovereign  powers  of  the  tribe  extend  over  the 
property  as  well  as  the  person  of  its  members. 

Thus,  in  Crabtree  v.  Madden  (54  Fed.  426) ,  it 
is  recognized  that  questions  of  the  validity  of  con- 
tracts among  members  of  the  tribe  are  to  be  de- 
termined according  to  the  laws  of  the  tribe. 

See,  to  the  same  effect: 

In  re  Sah  Quah,  31  Fed.  327;  Jones  v.  Laney, 
2  Tex.  342. 

In  the  latter  case  the  question  arose  whether  a 
deed  of  manumission  freeing  a  Negro  slave,  ex- 
ecuted by  the  Chickasaw  Indian  within  the  ter- 
ritory of  the  Chickasaw  Nation,  was  valid.  The 
lower  court  had  charged  the  jury  "that  their 
(Chickasaw)  laws  and  customs  and  usages,  with- 
in the  limits  defined  to  them,  governed  all  prop- 
erty belonging  to  anyone  domesticated  and  living 
with  them."  Approving  this  charge,  upon  the  basis 
of  which  the  jury  had  found  the  deed  to  be  valid, 
the  appellate  court  declared: 

Their  laws  and  customs,  regulating  prop- 
erty, contracts,  and  the  relations  between  hus- 
band and  wife,  have  been  respected,  when 
drawn  into  controversy.  In  the  courts  of  the 
State  and  of  the  United  States.   (At  p.  348.) 

In  the  case  of  Delaiuare  Indians  v.  Cherokee  Na- 
tion (38  Ct.  Cls.  234,  decree  mod.  193  U.S.  127), 
it  is  said: 

The  law  of  real  property  is  to  be  found  in 
the  law  of  the  situs.  The  law  of  real  prop- 
erty in  the  Cherokee  country,  therefore,  is  to 
be  found  in  the  constitution  and  laws  of  the 
Cherokee  Nation. 

In  the  case  of  Myers  v.  Mathis,  supra,  the  validity 
of  a  Chickasaw  statute  of  limitations,  whereby  an 
individual  Indian  suffered  a  loss  of  his  improve- 
ments by  reason  of  his  absence  for  a  fixed  period, 
was  upheld. 

In  the  case  of  James  H.  Hamilton  v.  United 
States  (42  Ct.  Cls.  282) ,  it  appeared  that  land, 
buildings,  and  personal  property  owned  by  the 
claimant,  a  licensed  trader,  within  the  Chickasaw 
reservation,  had  been  confiscated  by  an  act  of  the 
Chickasaw  legislature.  The  plaintiff  brought  suit 
to  recover  damages  on  the  theory  that  such  con- 
fiscation constituted  an  "Indian  depredation."  The 
Court  of  Claims  dismissed  the  suit,  declaring: 

The  claimant  by  applying  for  and  accepting 
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a  license  to  trade  with  the  Chickasaw  Indians, 
and  subsequently  acquiring  property  within 
the  limits  of  their  reservation,  subjected  the 
same  to  the  jurisdiction  of  their  laws.  (At  p. 
287.) 

The  authority  of  an  Indian  tribe  to  impose  lic- 
ense fees  upon  persons  engaged  in  trade  with  its 
members  within  the  boundaries  of  the  reservation 
is  confirmed  in  Zevely  v.  Weimer  (5  Ind.  T.  646, 
82  S.  W.  941) ,  as  well  as  in  the  various  cases  cited 
under  the  heading  "The  Taxing  Power  of  an  In- 
dian Tribe." 

The  power  of  an  Indian  tribe  to  regulate  the 
inheritance  of  individual  property  owned  by  mem- 
bers of  the  tribe  has  been  analyzed  under  a  sepa- 
rate heading. 

It  clearly  appears,  from  the  foregoing  cases,  that 
the  powers  of  an  Indian  tribe  are  not  limited  to 
such  powers  as  it  may  exercise  in  its  capacity  as  a 
landowner.  In  its  capacity  as  a  sovereign,  and  in 
the  exercise  of  local  self-government,  it  may  exer- 
cise powers  similar  to  those  exercised  by  any  State 
or  nation  in  regulating  the  use  and  disposition  of 
private  property,  save  insofar  as  it  is  restricted  by 
specific  statutes  of  Congress. 

The  laws  and  customs  of  the  tribe,  in  matters  of 
contract  and  property  generally  (as  well  as  on  ques- 
tions of  membership,  domestic  relations,  inherit- 
ance, taxation,  and  residence) ,  may  be  lawfully 
administered  in  the  tribunals  of  the  tribe,  and 
such  laws  and  customs  will  be  recognized  by  courts 
of  State  or  Nation  in  cases  coming  before  these 
courts.21 

The  Powers  of  an  Indian  Tribe  in  the 
Administration  of  Justice 

The  powers  of  an  Indian  tribe  in  the  administra- 
tion of  justice  derive  from  the  substantive  powers 
of  self-government  which  are  legally  recognized  to 
fall  within  the  domain  of  tribal  sovereignty.  If 
an  Indian  tribe  has  power  to  regulate  the  marriage 
relationships  of  its  members,  it  necessarily  has 
power  to  adjudicate,  through  tribunals  established 
by  itself,  controversies  involving  such  relation- 
ships. So,  too,  with  other  fields  of  local  govern- 
ment in  which  our  analysis  has  shown  that  tribal 
authority  endures.  In  all  these  fields  the  judicial 
powers  of  the  tribe  are  coextensive  with  its  legis- 
lative or  executive  powers. 


21  See:  Cuthbert  Pound,  "Nationals  Without  a  Nation,"  22 
Columbia  Law  Rev.  97,  101-102  (1922)  ;  W.  G.  Rice,  Jr.,  "The 
Position  of  the  American  Indian  in  the  Law  of  the  United 
States",  16  Jour.  Comp.  Leg.  (3d  Series),  part  1,  p.  78 
(1934) . 


Washburn  v.  Parker  (7  Fed.  Sup.  120) ;  Ray- 
mond v.  Raymond  (83  Fed.  721)  ;  19  Op.  Atty. 
Gen.  109   (1888)  ;  7  Op.  Atty.  Gen.  174   (1855) . 

The  decisions  of  Indian  tribal  courts,  rendered 
within  their  jurisdiction  and  according  to  the 
forms  of  law  or  custom  recognized  by  the  tribe, 
are  entitled  to  full  faith  and  credit  in  the  courts 
of  the  several  States. 

As  was  said  in  the  case  of  Stanley  v.  Roberts  (59 
Fed.  836,  app.  dism.,  17  Sup.  Ct.  999,  memo,  dec.)  : 

*  *  *  the  judgments  of  the  courts  of  these 
nations,  in  cases  within  their  jurisdiction, 
stand  on  the  same  footing  with  those  of  the 
courts  of  the  territories  of  the  Union  and  are 
entitled  to  the  same  faith  and  credit.  (At  page 
845.) 

And  in  the  case  of  Raymond  v.  Raymond,  stipra, 
(83  Fed.  721)   the  court  declared: 

The  Cherokee  Nation  *  *  *  is  a  distinct 
political  society,  capable  of  managing  its  own 
affairs  and  governing  itself.  It  may  enact  its 
own  laws,  though  they  may  not  be  in  conflict 
with  the  constitution  of  the  United  States.  It 
may  maintain  its  own  judicial  tribunals,  and 
their  judgments  and  decrees  upon  the  rights 
of  the  persons  and  property  of  members  of 
the  Cherokee  Nation  as  against  each  other  are 
entitled  to  all  the  faith  and  credit  accorded 
to  the  judgments  and  decrees  of  territorial 
courts   (At  page  722.) 

See,  also,  No  fire  v.  United  States  (164  U.S.  657)  ; 
Mehlin  v.  Ice  (56  Fed.  12) . 

The  question  of  the  judicial  powers  of  an  In- 
dian tribe  is  particularly  significant  in  the  field 
of  law  and  order.  For  in  the  fields  of  civil  con- 
troversy the  rules  and  decisions  of  the  tribe  and 
its  officers  have  a  force  that  State  courts  and  Fed- 
eral courts  will  respect.  But  in  accordance  with  the 
well-settled  principle  that  one  sovereign  will  not 
enforce  the  criminal  laws  of  another  sovereign,  State 
courts  and  Federal  courts  alike  must  decline  to 
enforce  penal  provisions  of  tribal  law.  Responsi- 
bility for  the  maintenance  of  law  and  order  is 
therefore  squarely  upon  the  Indian  tribe,  unless 
this  field  of  jurisdiction  has  been  taken  over  by 
the  States  or  the  Federal  government. 

It  is  illuminating  to  deal  with  the  question  of 
tribal  criminal  jurisdiction  as  we  have  dealt  with 
other  questions  of  tribal  authority,  by  asking, 
first,  what  the  original  sovereign  powers  of  the 
tribes  were,  and  then,  how  far  and  in  what  respects 
these  powers  have  been  limited. 
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So  long  as  the  complete  and  independent  sov- 
ereignty of  an  Indian  tribe  was  recognized,  its 
criminal  jurisdiction,  no  less  than  its  civil  juris- 
diction, was  that  of  any  sovereign  power.  It  might 
punish  its  subjects  for  offenses  against  each  other 
or  against  aliens  and  for  public  offenses  against 
the  peace  and  dignity  of  the  tribe.  Similarly,  it 
might  punish  aliens  within  its  jurisdiction  accord- 
ing to  its  own  laws  and  customs.22  Such  jurisdic- 
tion continues  to  this  day,  save  as  it  has  been  ex- 
pressly limited  by  the  acts  of  a  superior  govern- 
ment. 

It  is  clear  that  the  original  criminal  jurisdiction 
of  the  Indian  tribes  has  never  been  transferred  to 
the  States.  Sporadic  attempts  of  the  States  to  exer- 
cise jurisdiction  over  offenses  between  Indians,  or 
between  Indians  and  whites,  committed  on  an  In- 
dian reservation,  have  been  held  invalid  usurpa- 
tion of  authority. 

The  principle  that  a  State  has  no  criminal  juris- 
diction over  offenses  involving  Indians  committed 
on  an  Indian  reservation  is  too  well  established  to 
require  argument,  attested  as  it  is  by  a  line  of  cases 
that  reaches  back  to  the  earliest  years  of  the  Re- 
public. See  Worcester  v.  Georgia,  6,  Pet.  515; 
United  States  v.  Kagama,  118  U.S.  375;  United 
States  v.  Thomas,  151  U.S.  577;  Toy  v.  Hopkins, 
212  U.S.  542;  United  States  v.  Celestine,  215  U.S. 
278;  Donnelly  v.  United  States,  228  U.S.  245: 
United  States  v.  Pelican,  232  U.S.  442;  United 
States  v.  Ramsey,  271  U.S.  467;  United  States  v. 
Kins,  81  Fed.  625:  In  re  Lincoln,  129  Fed.  297; 
United  States  v.  Hamilton,  223  Fed.  685;  Yohyo- 
wan  v.  Luce,  291  Fed.  425;  State  v.  Campbell,  53 
Minn.  354.  55  N.  W.  553;  State  v.  Big  Sheep,  75 
Mont.  219,  243  Pac.  1067;  Ex  parte  Cross,  20  Nebr. 
417;  People  ex  rel.  Cusick  v.  Daly,  212  N.  Y.  183, 
105  N.  E.  1048;  State  v.  Cloud,  228  N.  W.  611 
(Minn.)  ;  State  v.  Rufus,  237  N.  W.  671    (Wis.) . 

A  State,  of  course,  has  jurisdiction  over  the  con- 
duct of  an  Indian  off  the  reservation.23  A  State  also 
has  jurisdiction  over  some,  but  not  all,  acts  of  non- 
Indians  within  a  reservation.24  But  the  relations  be- 
tween whites  and  Indians  in  "Indian  country"  and 


22  This  power  is  expressly  recognized,  for  instance,  in  the 
Treaty  of  July  2,  1791,  with  the  Cherokees  (7  Stat.  40)  pro- 
viding: "If  any  citizen  of  the  United  States,  or  other  person 
not  being  an  Indian,  shall  settle  on  any  of  the  Cherokee 
lands,  such  person  shall  forfeit  the  protection  of  the  United 
States,  and  the  Cherokees  may  punish  him  or  not  as  they 
please."  (Sec.  8.) 

23  See  Pablo  v.  People  (23  Colo.  134)  (upholding  State 
jurisdiction  over  murder  of  Indian  by  Indian  outside  of 
reservation)  . 

24  See  United  States  v.  McBratney  (104  U.  S.  621)  (declining 
Federal  jurisdiction  over  murder  of  non-Indian  by  non-Indian 
on  reservation) . 


the  conduct  of  Indians  themselves  in  Indian  coun- 
try are  not  subject  to  the  laws  or  the  courts  of  the 
several  States. 

The  denial  of  State  jurisdiction,  then,  is  dic- 
tated by  principles  of  constitutional  law. 

On  the  other  hand,  the  constitutional  authority 
of  the  Federal  Government  to  prescribe  laws  and 
to  administer  justice  upon  the  Indian  reservation 
is  plenary.  The  question  remains  how  far  Con- 
gress has  exercised  its  constitutional  powers. 

The  basic  provisions  of  Federal  law  with  regard 
to  Indian  offenses  are  found  in  sections  217  and 
218  of  U.S.  Code,  title  25: 

Sec.  217.  General  laws  as  to  punishment  ex- 
tended to  Indian  country  .—Except  as  to  crimes 
the  punishment  of  which  is  expressly  provided 
for  in  this  title,  the  general  laws  of  the  United 
States  as  to  the  punishment  of  crimes  com- 
mitted in  any  place  within  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States,  except 
the  District  of  Columbia,  shall  extend  to  the 
Indian  country.    (R.  S.  Sec.  2145.) 

Sec.  218.  Exceptions  as  to  extension  of  gen- 
eral laws.— The  preceding  section  shall  not  be 
construed  to  extend  to  crimes  committed  by 
one  Indian  against  the  person  or  property  of 
another  Indian,  nor  to  any  Indian  commit- 
ting any  offense  in  the  Indian  country  who 
has  been  punished  by  the  local  law  of  the 
tribe,  or  to  any  case  where,  by  treaty  stipula- 
tions, the  exclusive  jurisdiction  over  such  of- 
fenses is  or  may  be  secured  to  the  Indian  tribes 
respectively.  (R.  S.  Sec.  2146;  Feb.  18,  1875, 
c.  80,  Sec.  1,  18  Stat.  318.) 

These  provisions  recognize  that,  with  respect  to 
crimes  committed  by  one  Indian  against  the  per- 
son or  property  of  another  Indian,  the  jurisdic- 
tion of  the  Indian  tribe  is  plenary.  These  provi- 
sions further  recognize  that,  in  addition  to  this 
general  jurisdiction  over  offenses  between  Indians, 
an  Indian  tribe  may  possess,  by  virtue  of  treaty 
stipulations,  other  fields  of  exclusive  jurisdiction 
(necessarily  including  jurisdiction  over  cases  in- 
volving non-Indians) .  "The  local  law  of  the  tribe" 
is  further  recognized  to  the  extent  that  the  pun- 
ishment of  an  Indian  under  such  law  must  be 
deemed  a  bar  to  further  prosecution,  under  any 
applicable  Federal  laws,  even  though  the  offense 
be  one  against  a  non-Indian. 

Such  was  the  law  when  the  case  of  Ex  parte 
Croio  Dog  (109  U.S.  556),  which  has  been  dis- 
cussed in  an  earlier  connection,  arose.  The  United 
States  Supreme  Court  there  held  that  Federal 
courts  had  no  jurisdiction  to  prosecute  an  Indian 
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for  the  murder  of  another  Indian  committed  on  an 
Indian  reservation,  such  jurisdiction  never  having 
been  withdrawn  from  the  original  sovereignty  of 
the  Indian  tribe. 

Shortly  before  the  decision  in  this  case  an  opin- 
ion had  been  rendered  by  the  Attorney  General 
in  another  Indian  murder  case  holding  that  where 
an  Indian  of  one  tribe  had  murdered  an  Indian 
of  another  tribe  on  the  reservation  of  a  third 
tribe,  even  though  it  was  not  shown  that  any  of 
the  tribes  concerned  had  any  machinery  for  the 
administration  of  justice,  the  Federal  courts  had 
no  right  to  try  the  accused.  The  opinion  con- 
cluded: 

If  no  demand  for  Foster's  surrender  shall  be 
made  by  one  or  other  of  the  tribes,  founded 
fairly  upon  a  violation  of  some  law  of  one  or 
other  of  them  having  jurisdiction  of  the  of- 
fense in  question  according  to  general  prin- 
ciples, and  by  forms  substantially  conformable 
to  natural  justice,  it  seems  that  nothing  remains 
except  to  discharge  him  (17  Ops.  Atty.  Gen.  566, 
570.) 

A  similar  decision  had  been  reached  in  State 
courts.  See  State  v.  McKenney   (18  Nev.  182) . 

The  right  of  an  Indian  tribe  to  inflict  the  death 
penalty  had  been  recognized  by  Congress,  in  the  re- 
port cited  above,  at  page  20. 

Following  the  Crow  Dog  decision  Congress 
passed  the  act  of  March  3,  1885,  sec.  9  (23  Stats.  L. 
385) ,  which,  with  an  amendment,  became  sec. 
328  of  the  U.S.  Criminal  Code  of  1910  and  now 
sec.  548  of  title  18  of  the  U.S.  Code.  This  section 
provides  for  the  prosecution  in  the  Federal  courts 
of  Indians  committing,  within  Indian  reservations, 
any  of  the  ten  (formerly  seven,  then  eight)  spe- 
cifically mentioned  offenses  (whether  against  In- 
dians or  against  non-Indians)  ,  :  murder,  man- 
slaughter, rape,  incest,  assault  with  intent  to  kill, 
assault  with  a  dangerous  weapon,  arson,  burglary, 
robbery,  and  larceny.25 

Although  this  statute  does  not  expressly  termi- 


nate tribal  jurisdiction  over  the  enumerated  crimes, 
and  might,  if  the  question  were  an  original  one, 
be  interpreted  as  conferring  only  a  concurrent 
jurisdiction  upon  the  Federal  courts,  it  has  been 
construed  for  many  years  as  removing  all  jurisdic- 
tion over  the  enumerated  crimes  from  the  Indian 
tribal  authorities. 

Thus,  in  the  case  of  United  States  v.  Whaley  (37 
Fed.  145) ,  which  arose  soon  after  the  passage  of  the 
statute  in  question,  it  had  appeared  fitting  to  the 
tribal  council  of  the  Tule  River  Reservation  that 
a  medicine  man  who  was  believed  to  have  poi- 
soned some  twenty-one  deceased  patients  should  be 
executed,  and  he  was  so  executed.  The  four  tribal 
executioners  were  found  guilty  of  manslaughter,  in 
the  Federal  court,  on  the  theory  that  the  act  of 
March  3,  1885,  had  terminated  tribal  jurisdiction 
over  murder  cases.  Whether  tribal  authorities  may 
still  inflict  the  death  penalty  for  offenses  other  than 
the  enumerated  ten  major  crimes  is  a  matter  of 
some  doubt. 

The  lacunae  in  this  brief  criminal  code  of  ten 
commandments  are  serious,  and  indicate  the  im- 
portance of  tribal  jurisdiction  in  the  field  of  law 
and  order. 

"Assault"  cases  that  do  not  involve  a  "danger- 
ous weapon"  or  where  "intent  to  kill"  cannot  be 
proven,  cannot  be  prosecuted  in  the  Federal  court, 
no  matter  how  brutal  the  attack  may  be,  or  how 
near  death  the  victim  is  placed,  if  death  does  not 
actually  ensue;  men  brutally  beating  their  wives 
and  children  are,  therefore,  exempt  from  prosecu- 
tion in  the  Federal  courts,  and,  as  above  shown, 
the  State  courts  do  not  have  jurisdiction.  Even  as- 
sault with  intent  to  commit  rape  or  great  bodily 
injury  is  not  punishable  under  any  Federal  sta- 
tute.26 

Aside  from  rape  and  incest  the  various  offenses 
involving  the  relation  of  the  sexes  (e.g.,  adultery, 
seduction,  bigamy,  and  solicitation) ,  as  well  as 
those  involving  the  responsibility  of  a  man  for 
the  support  of  his  wife  and  children,  are  not  with- 
in the  cases  that  can  be  prosecuted  in  Federal 
courts.27 


25  "548.  (Criminal  Code,  section  328.)  Indians  committing 
certain  crime;  acts  on  reservations;  rape  on  Indian  woman. — 
All  Indians  committing  against  the  person  or  property  of 
another  Indian  or  other  person  any  of  the  following  crimes, 
namely,  murder,  manslaughter,  rape,  incest,  assault  with 
intent  to  kill,  assault  with  a  dangerous  weapon,  arson,  bur- 
glary, robbery,  and  larceny  on  and  within  any  Indian  reserva- 
tion under  the  jurisdiction  of  the  United  States  Government, 
including  rights-of-way  running  through  the  reservation,  shall 
be  subject  to  the  same  laws,  tried  in  the  same  courts,  and  in 
the  same  manner,  and  be  subject  to  the  same  penalties  as  are 
all  other  persons  committing  any  of  the  above  crimes  within 
the  exclusive  jurisdiction  of  the  United  States:  Provided,  That 


any  Indian  who  commits  the  crime  of  rape  upon  any  female 
Indian  within  the  limits  of  any  Indian  reservation  shall  be 
imprisoned  at  the  discretion  of  the  court:  Provided  further, 
That  as  herein  used  the  offense  rape  shall  be  defined  in 
accordance  with  the  laws  of  the  State  in  which  the  offense 
was  committed. 

The  foregoing  shall  extend  to  prosecutions  of  Indian's  in 
South  Dakota  under  section  549  of  this  title.  (As  amended 
June  28,  1932,  c.  284,  47  Stat.  337.)  " 

26  United  States  v.  King  (81  Fed.  625)  . 

"See  United  States  v.  Quiver  (24l  U.  S.  602),  discussed 
above  under  heading,  "The  Power  of  an  Indian  Tribe  to  Reg- 
ulate Domestic  Relations." 
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Other  offenses  which  may  be  mentioned,  to 
which  no  State  or  Federal  laws  now  have  applica- 
tions, and  over  which  no  State  or  Federal  court 
now  has  any  jurisdiction,  are:  kidnapping,  receiv- 
ing stolen  goods,  poisoning  (if  the  victim  does  not 
die) ,  obtaining  money  under  false  pretenses,  em- 
bezzlement, blackmail,  libel,  forgery,  fraud,  tres- 
pass, mayhem,  bribery,  killing  of  another's  live 
stock,  setting  fire  to  prairie  or  timber,  use  of  false 
weights  and  measures,  carrying  concealed  weapons, 
gambling,  disorderly  conduct,  malicious  mischief, 
pollution  of  water  supplies,  and  other  offenses 
against  public  health.28 

It  is  not  clear  whether  the  foregoing  offenses, 
which  are  not  punishable  in  the  Federal  courts 
when  committed  by  one  Indian  against  another, 
are  likewise  exempt  from  punishment  when  com- 
mitted by  a  non-Indian  against  an  Indian,  or  by 
an  Indian  against  a  non-Indian,  if  the  offense  oc- 
curs within  the  boundaries  of  Indian  country. 

In  these  circumstances  the  wrongdoer  is  clearly 
not  subject  to  State  law.  He  is,  however,  subject  to 
the  provisions  of  the  United  States  Criminal  Code 
which  deal  with  a  meager  list  of  "offenses  within 
admiralty,  maritime,  and  territorial  jurisdiction  of 
the  United  States."  29  The  offenses  specifically  dealt 
with  in  this  Federal  criminal  code  do  not  include 
any  of  the  offenses  above  enumerated  except  sim- 
ple assault,  various  sex  offenses,  receiving  stolen 
goods,  and  attempts  at  murder.  There  is,  however, 
in  the  United  States  Criminal  Code  a  provision 
(U.S.  Code,  title  18,  sec.  468)  which  makes  acts 
committed  upon  land  within  the  exclusive  jurisdic- 
tion of  the  United  States  subject  to  Federal  pro- 
secution whenever  made  criminal  by  State  law.  It 
may  be  argued  that  this  provision  applies  to  of- 
fenses committed  by  an  Indian  against  a  non-In- 
dian or  by  a  non-Indian  against  an  Indian,  but 
no  decision  so  holding  has  been  found.30 

On  the  foregoing  analysis  the  limitations  of  Fed- 


28  Cf.  statements  of  Assistant  Commissioner  Merritt,  before 
House  Committee  on  Indian  Affairs,  69th  Congress,  on  H.  R. 
7826.  Hearings  ("Reservation  Courts  of  Indian  Offenses") , 
p.  91. 

29  See  Donnelly  v.  United  States  (228  U.  S.  243)  (murder 
of  Indian  by  non-Indian  upon  reservation  held  within  exclu- 
sive Federal  jurisdiction) . 

30  United  States  v.  Barnaby  (51  Fed.  20)  held  that  this  sec- 
tion had  no  application  to  crimes  committed  by  one  Indian 
against  another.  The  court  declared: 

"This  attempt  to  adopt  territorial  and  state  laws  may  be 
classed  as  indolent  legislation,  not  well  adapted  to  producing 
order  upon  Indian  reservations,  or  in  those  places  under  the 
exclusive  jurisdiction  of  the  general  government,  and  allowing 
men  guilty  of  crimes,  demanding  in  all  civilized  governments 
punishment,  as  in  this  case,  to  escape  their  just  desserts.  The 
motion  in  arrest  of  judgment  is  sustained,  and  the  defendant 
discharged  from  custody." 


eral  jurisdiction  in  the  Indian  country  are  ap- 
parent. The  only  offenses  punishable  in  the  Fed- 
eral courts  when  committed  within  an  Indian 
reservation  are:  the  ten  major  crimes  specially 
designated  in  U.S.  Code,  title  18,  section  548:  the 
special  "reservation  offenses"  included  in  U.S. 
Code,  title  25  (chiefly  involving  the  sale  of  liquor)  ; 
the  ordinary  Federal  crimes  applicable  through- 
out the  United  States  (such  as  counterfeiting, 
smuggling,11  and  offenses  relative  to  the  mails) , 
and,  with  respect  to  offenses  committed  by  an  In- 
dian against  a  non-Indian  or  by  a  non-Indian 
against  an  Indian,  the  special  "territorial"  offenses 
for  which  punishment  is  provided  in  chapters  1 1 
and  13  of  U.S.  Code,  title  18. 

The  difficulties  of  this  situation  have  prompted 
agitation  for  the  extension  of  Federal  or  State  laws 
over  the  Indian  country,  which  has  continued  for 
at  least  five  decades,  without  success.32  The  pro- 
priety of  the  object  sought  is  not  here  in  question, 
but  the  agitation  itself  is  evidence  of  the  large 
area  of  human  conduct  which  must  be  left  in 
anarchy  if  it  be  held  that  tribal  authority  to  deal 
with  such  conduct  has  disappeared. 

Fortunately,  such  tribal  authority  has  been  re- 
peatedly recognized  by  the  courts,  and  athough  it 
has  not  been  actually  exercised  always  and  in  all 
tribes,  it  remains  a  proper  legal  basis  for  the  tribal 
administration  of  justice  wherever  an  Indian  tribe 
desires  to  make  use  of  its  legal  powers. 

The  recognition  of  tribal  jurisdiction  over  the 
offenses  of  tribal  Indians  accorded  by  the  Supreme 
Court  in  Ex  parte  Crow  Dog,  supra,  and  United 
States  v.  Quiver,  supra,  indicates  that  the  criminal 
jurisdiction  of  the  Indian  tribes  has  not  been  cur- 
tailed by  the  failure  of  certain  tribes  to  exercise 
such  jurisdiction,  or  by  the  inefficiency  of  its  at- 


31  See  Bailey  v.  United  States  (47  Fed.  2d,  702) ,  confirming 
conviction  of  tribal  Indian  for  offense  of  smuggling. 

32  See  Harsha,  "Law  for  the  Indians,"  134  North  American 
Review  272; 

James  Bradley  Thayer,  "A  People  Without  Law,"  68  At- 
lantic Monthly  540,  676  (1891)  ; 

Austin  Abbott,  "Indians  and  the  Law,"  2  Harv.  Law  Rev. 
167  (1888)  ; 

William  B.  Hornblower,  "The  Legal  Status  of  the  Indians," 

14  Rep.  Am.  Bar  Ass'n  261   (1891) ; 

Resolution  of  American  Bar  Association,  August,  1891,  in 

15  Rep.  Am.  Bar  Ass'n  422  (1892)  ; 

Cuthbert  Pound,  "Nationals  Without  a  Nation,"  22  Colum- 
bia Law  Rev.  97  (1922) ; 

Meriam  and  Associates,  "The  Problem  of  Indian  Adminis- 
tration,"  (1928) ,  chapter  13; 

Ray  A.  Brown,  "The  Indian  Problem  and  the  Law,"  39 
Yale  L.J.  307  (1930); 

Report  of  Brown,  Mark,  Cloud,  and  Meriam  on  "Law  and 
Order  on  Indian  Reservations  of  the  Northwest,"  Hearings 
Subcommittee  of  the  Senate  Committee  on  Indian  Affairs, 
part  26,  page  14,137  et  seq.  (1932) . 
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tempted  exercise,  or  by  any  historical  changes  that 
have  come  about  in  the  habits  and  customs  of  the 
Indian  tribes.  Only  specific  legislation  terminating 
or  transferring  such  jurisdiction  can  limit  the  force 
tribal  law. 

A  recent  writer,33  after  carefully  analyzing  the  re- 
lation between  Federal  and  tribal  law,  concludes: 
This  gives  to  many  Indian  tribes  a  large 
measure  of  continuing  autonomy,  for  the  fed- 
eral statutes  are  only  a  fragment  of  law,  prin- 
cipally providing  some  educational,  hygienic, 
and  economic  assistance,  regulating  land 
ownership,  and  punishing  certain  crimes  com- 
mitted by  or  upon  Indians  on  a  reservation. 
Where  these  statutes  do  not  reach,  Indian  cus- 
tom is  the  only  law.  As  a  matter  of  conveni- 
ence, the  regular  courts  (white  men's  courts) 
tacitly  assume  that  the  general  law  of  the  com- 
munity is  the  law  in  civil  cases  between  In- 
dians, but  these  court  will  apply  Indian  cus- 
tom where  it  is  proved.   (At  p.  90.) 

A  careful  analysis  of  the  relation  between  a  lo- 
cal tribal  government  and  the  United  States  is 
found  in  7  Ops.  Atty.  Gen.  174  (1855),  in  which 
it  is  held  that  a  court  of  the  Choctaw  Nation  has 
complete  jurisdiction  over  a  civil  controversy  be- 
tween a  Choctaw  Indian  and  all  adopted  white 
man,  involving  rights  to  property  within  the  Choc- 
taw Nation: 

On  the  other  hand,  it  is  argued  by  the 
United  States  Agent  that  the  courts  of  the 
Choctaws  can  have  no  jurisdiction  of  any  case 
in  which  a  citizen  of  the  United  States  is  a 
party  *  *  *. 

In  the  first  place,  it  is  certain  that  the  Agent 
errs  in  assuming  the  legal  impossibility  of  a 
citizen  of  the  United  States  becoming  subject, 
in  civil  matters,  or  criminal  either,  to  the  jur- 
isdiction of  the  Choctaws.  It  is  true  that  no 
citizen  of  the  United  States  can,  while  he  re- 
mains within  the  United  States,  escape  their 
constitutional  jurisdiction,  either  by  adoption 
into  a  tribe  of  Indians,  or  any  other  way.  But 
the  error  in  all  this  consists  in  the  idea  that 
any  man,  citizen  or  not  citizen,  becomes  di- 
vested of  his  allegiance  to  the  United  States, 
or  throws  off  their  jurisdiction  or  government, 
in  the  face  of  becoming  subject  to  any  local 
jurisdiction  whatever.  This  idea  misconceives 
entirely  the  whole  theory  of  the  Federal  Gov- 


ernment, which  theory  is  that  all  the  inhabi- 
tants of  the  country  are,  in  regard  to  certain 
limited  matters,  subject  to  the  federal  juris- 
diction, and  in  all  others  to  the  local  jurisdic- 
tion, whether  political  or  municipal.  The  citi- 
zen of  Mississippi  is  also  a  citizen  of  the 
United  States;  and  he  owes  allegiance  to,  and 
is  subject  to  the  laws  of,  both  governments.  So 
also  an  Indian,  whether  he  be  Choctaw  or 
Chickasaw,  and  while  subject  to  the  local  juris- 
diction of  the  councils  and  courts  of  the  Na- 
tion, yet  is  not  in  any  possible  relation  or  sense 
divested  of  his  allegiance  and  obligations  to 
the  Government  and  laws  of  the  United  States. 

In  effect,  then,  an  Indian  tribe  bears  a  relation 
to  the  Government  of  the  United  States  similar 
to  that  which  a  territory  bears  to  such  Govern- 
ment, and  similar  again  to  that  relationship  which 
a  municipality  bears  to  a  State.  An  Indian  tribe 
may  exercise  a  complete  jurisdiction  over  its  mem- 
bers and  within  the  limits  of  the  reservation,34  sub- 
ordinate only  to  the  expressed  limitations  of  Fed- 
eral law. 

Recognition  of  tribal  authority  in  the  adminis- 
tration of  justice  is  found  in  the  statutes  of  Con- 
gress, as  well  as  in  the  decisions  of  the  Federal 
courts. 

U.S.  Code,  title  25,  section  229,  provides  that  re- 
dress for  a  civil  injury  committed  by  an  Indian 
shall  be  sought  in  the  first  instance  from  the  "Na- 
tion or  tribe  to  which  such  Indian  shall  belong." 
This  provision  for  collective  responsibility  evident- 
ly assumes  that  the  Indian  tribe  or  nation  has  its 
own  resources  for  exercising  disciplinary  power 
over  individual  wrongdoers  within  the  commun- 
ity. 

We  have  already  referred  to  U.S.  Code,  title  25, 
section  218,  with  its  express  assurance  that  persons 
"punished  by  the  law  of  the  tribe"  shall  not  be 
tried  again  before  the  Federal  courts. 

What  is  even  more  important  than  these  statu- 
tory recognitions  of  tribal  criminal  authority  is 
the  persistent  silence  of  Congress  on  the  general 
problem  of  Indian  criminal  jurisdiction.  There  is 
nothing  to  justify  an  alternative  to  the  conclusion 
that  the  Indian  tribes  retain  sovereignty  and  juris- 
diction over  a  vast  area  of  ordinary  offenses  over 
which    the    Federal    Government    has    never    pre- 


33  W.  G.  Rice,  Jr.,  "The  Position  of  the  American  Indian  in 
the  Law  of  the  United  States,"  16  Jour.  Comp.  Leg.  (3d 
series) ,  part  1,  page  78  (1934) . 


34  The  jurisdiction  of  the  Indian  trihe  ceases  at  the  border 
of  the  reservation  (see  18  Op.  Atty.  Gen.  440,  holding  that 
the  authority  of  the  Indian  police  is  limited  to  the  territory 
of  the  reservation) ,  and  Congress  has  never  authorized  appro- 
priate extradition  procedure  whereby  an  Indian  tribe  may 
secure  jurisdiction  over  fugitives  from  its  justice.  See  Ex  parte 
Morgan   (20  Fed.  298)  . 
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sumed  to  legislate  and  over  which  the  State  gov- 
ernments have  not  the  authority  to  legislate. 

The  attempts  of  the  Interior  Department  to  ad- 
minister a  rough-and-ready  sort  of  justice  through 
Courts  of  Indian  Offenses,  or  directly  through 
superintendents,  cannot  be  held  to  have  impaired 
tribal  authority  in  the  field  of  law  and  order. 
These  agencies  have  been  characterized,  in  the 
only  reported  case  squarely  upholding  their  legal- 
ity, as  "mere  educational  and  disciplinary  instru- 
mentalities by  which  the  Government  of  the 
United  States  is  endeavoring  to  improve  and  ele- 
vate the  condition  of  these  dependent  tribes  to 
whom  it  sustains  the  relation  of  guardian." 
(United  States  v.  Clapox,  35  Fed.  575;  and  cf.  Ex 
parte  Bi-a-lil-le,  12  Ariz.  150,  100  Pac.  450;  United 
States  v.  Van  Wert,  195  Fed.  974.)  Perhaps  a  more 
satisfactory  defense  of  their  legality  is  the  doctrine 
put  forward  by  a  recent  writer  that  the  Courts  of 
Indian  Offenses  "derive  their  authority  from  the 
tribe,  rather  than  from  Washington."35 

Whichever  of  these  explanations  be  offered  for 
the  existence  of  the  Courts  of  Indian  Offenses,  their 
establishment  cannot  be  held  to  have  destroyed  or 
limited  the  powers  vested  by  existing  law  in  the 
Indian  tribes  over  the  province  of  law  and  order 
and  the  administration  of  civil  and  criminal 
justice. 

The  Power  of  an  Indian  Tribe  to  Supervise 
Government  Employees 
Although  the  power  to  supervise  regular  Gov- 
ernment employees  is  certainly  not  an  inherent 
power  of  Indian  tribal  sovereignty,  it  is  a  power 
which  is  specifically  granted  to  the  Indian  tribes 
by  statute,  subject  to  the  discretion  of  the  Sec- 
retary of  the  Interior.  U.S.  Code,  title  25,  section 
48,  provides: 

Right  of  tribes  to  direct  employment  of  per- 
sons engaged  for  them.  Where  any  of  the  tribes 
are,  in  the  opinion  of  the  Secretary  of  the  In- 
terior, competent  to  direct  the  employment  of 
their  blacksmiths,  mechanics,  teachers,  farmers, 
or  other  persons  engaged  for  them,  the  direc- 
tion of  such  persons  may  be  given  to  the 
proper  authority  of  the  tribe.  (R.  S.  sec.  2072.) 

Under  the  terms  of  this  statute  it  is  clearly  with- 
in the  discretionary  authority  of  the  Secretary  of 
the  Interior  to  grant  to  the  proper  authorities  of 
an  Indian  tribe  all  powers  of  supervision  and  con- 
trol over  local  employees  which  may  now  be  ex- 

35  W.  G.  Rice,  Jr.,  "The  Position  of  the  American  Indian 
in  the  Law  of  the  United  States,"  16  Jour.  Comp.  Leg.  (3d 
Ser.) ,  Part  1,  pp.  78,  93  (1934) . 


ercised  by  the  Secretary,  e.g.,  the  power  to  specify 
the  duties,  within  a  general  range  set  by  the  nature 
of  the  employment,  which  the  employee  is  to  per- 
form, the  power  to  prescribe  standards  for  ap- 
pointment, promotion,  and  continuance  in  office, 
the  power  to  compel  reports,  from  time  to  time, 
of  work  accomplished  or  begun. 

It  will  be  noted  that  the  statute  in  question  is 
not  restricted  to  the  cases  in  which  a  Federal  em- 
ployee is  paid  out  of  tribal  funds.  Senators  are 
responsible  to  their  constituents  regardless  of  the 
source  of  their  salaries,  and  heretofore  most  In- 
dian Service  employees  have  been  responsible  only 
to  the  Federal  Government,  though  their  salaries 
might  be  paid  from  the  funds  of  the  tribe. 

In  directing  the  employment  of  Indian  Service 
employees,  an  Indian  tribe  may  impose  upon  such 
employees  the  duty  of  enforcing  the  laws  and  or- 
dinances of  the  tribe,  and  the  authority  of  Fed- 
eral employees  so  acting  has  been  repeatedly  con- 
firmed by  the  courts.  See  Morris  v.  Hitchcock  (194 
U.S.  384)  ;  Buster  v.  Wright  (135  Fed.  947,  app. 
dism.  203  U.S.  599)  ;  Maxey  v.  Wright  (3  Ind.  T. 
243,  54  S.  W.  807,  aff'd  105  Fed.  1003)  ;  Zevely  v. 
Weimer  (5  Ind.  T.  646,  82  S.  W.  941)  ;  23  Ops. 
Atty.  Gen.  528. 

The  section  in  question  has  not,  apparently, 
been  extensively  used  by  the  Interior  Department, 
and  that  Department,  under  a  previous  adminis- 
tration, has  recommended  its  repeal.  Congress  has 
not  seen  fit,  however,  to  repeal  the  statute,  and  the 
recommendation  of  a  previous  Secretary  of  the  In- 
terior has  no  particular  weight  in  construing  the 
meaning  of  the  statute. 

Conclusions 
I  conclude  that  under  Section  16  of  the  Wheeler- 
Howard  Act  (48  Stat.  984)  the  "powers  vested  in 
any  Indian  tribe  or  tribal  council  by  existing  law," 
are  those  powers  of  local  self-government  which 
have  never  been  terminated  by  law  or  waived  by 
treaty,  and  that  chief  among  these  powers  are  the 
following: 

1.  The  power  to  adopt  a  form  of  government, 
to  create  various  offices  and  to  prescribe  the  duties 
thereof,  to  provide  for  the  manner  of  election  and 
removal  of  tribal  officers,  to  prescribe  the  pro- 
cedure of  the  tribal  council  and  subordinate  com- 
mittees or  councils,  to  provide  for  the  salaries  or 
expenses  of  tribal  officers  and  other  expenses  of 
public  business,  and,  in  general,  to  prescribe  the 
forms  through  which  the  will  of  the  tribe  is  to  be 
executed. 

2.  To  define  the  conditions  of  membership  with- 
in the  tribe,  to  prescribe  rules  for  adoption,  to 
classify  the  members  of  the  tribe,  and  to  grant  or 
withhold  the  right  of  suffrage  in  all  matters  save 
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those  as  to  which  voting  qualifications  are  spe- 
cifically defined  by  the  Wheeler-Howard  Act  (that 
is,  the  referendum  on  the  act,  and  votes  on  ac- 
ceptance, modification,  or  revocation  of  constitu- 
tion, bylaws,  or  charter) ,  and  to  make  all  other 
necessary  rules  and  regulations  governing  the  mem- 
bership of  the  tribe  so  far  as  may  be  consistent 
with  existing  acts  of  Congress  governing  the  en- 
rollment and  property  rights  of  members. 

3.  To  regulate  the  domestic  relations  of  its  mem- 
bers by  prescribing  rules  and  regulations  concern- 
ing marriage,  divorce,  legitimacy,  adoption,  the 
care  of  dependents,  and  the  punishment  of  offenses 
against  the  marriage  relationship,  to  appoint 
guardians  for  minors  and  mental  incompetents, 
and  to  issue  marriage  licenses  and  decrees  of  di- 
vorce, adopting  such  State  laws  as  seem  advisable 
or  establishing  separate  tribal  laws. 

4.  To  prescribe  rules  of  inheritance  with  respect 
to  all  personal  property  and  all  interests  in  real 
property  other  than  regular  allotments  of  land. 

5.  To  levy  dues,  fees,  or  taxes  upon  the  mem- 
bers of  the  tribe  and  upon  nonmembers  residing  or 
doing  any  business  of  any  sort  within  the  reser- 
vation, so  far  as  may  be  consistent  with  the  power 
of  the  Commissioner  of  Indian  Affairs  over  li- 
censed traders. 

6.  To  remove  or  to  exclude  from  the  limits  of 
the  reservation  nonmembers  of  the  tribe,  except- 
ing authorized  Government  officials  and  other 
persons  now  occupying  reservation  lands  under 
lawful  authority,  and  to  prescribe  appropriate 
rules  and  regulations  governing  such  removal  and 
exclusion,  and  governing  the  conditions  under 
which  nonmembers  of  the  tribe  may  come  upon 
tribal  land  or  have  dealings  with  tribal  members, 
providing  such  acts  are  consistent  with  Federal 
laws  governing  trade  with  the  Indian  tribes. 

7.  To  regulate  the  use  and  disposition  of  all 
property  within  the  jurisdiction  of  the  tribe  and  to 
make  public  expenditures  for  the  benefit  of  the 
tribe  out  of  tribal  funds  where  legal  title  to  such 
funds   lies  in   the   tribe. 

8.  To  administer  justice  with  respect  to  all  dis- 
putes and  offenses  of  or  among  the  members  of  the 
tribe,  other  than  the  ten  major  crimes  reserved 
to  the  Federal  courts. 

9.  To  prescribe  the  duties  and  to  regulate  the 
conduct  of  Federal  employees,  but  only  insofar  as 
such  powers  of  supervision  may  be  expressly  dele- 
gated by  the  Interior  Department. 

It  must  be  noted  that  these  conclusions  are  ad- 
vanced on  the  basis  of  general  legislation  and 
judicial  decisions  of  general  import  and  are  sub- 
ject to  modification  with  respect  to  particular  tribes 
in  the  light  of  particular  powers  granted,  or  par- 
ticular restrictions  imposed,  by  special   treaties  or 


by  special  legislation.  With  this  qualification  the 

conclusions  advanced  are  intended  to  apply  to  all 

Indian   tribes  recognized  now  or  hereafter  by  the 

legislative  or  the  executive  branch  of  the  Federal 

Government. 

Approved: 

Oscar  L.  Chapman,  Assistant  Secretary. 


Chickasaw— Lease  Approval   Procedure 

October  25,  1934. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs. 

Attached  is  a  copy  of  a  letter  from  B.  S.  Har- 
away,  Esquire,  of  Ada,  Oklahoma,  in  which  he  re- 
quested my  opinion  as  to  the  validity  of  the  pro- 
cedure taken  in  connection  with  the  approval  of 
a  certain  lease  of  full-blood  Indian  lands  under  the 
provisions  of  the  act  of  January  27,  1933  (47  Stat. 
777). 

Mr.  Haraway  submitted  an  abstract  of  title  and  a 
transcript  of  court  proceedings  and  certain  other 
letters.  Copies  of  the  letters  are  attached,  and  cer- 
tain facts  which  were  shown  by  the  abstract  and 
the  transcript  of  court  proceedings  are  briefly 
stated  in   this  memorandum. 

Certain  full-blood  Chickasaw  Indians,  Bob 
Thomas  and  Joshua  Thomas,  adults,  and  Wood- 
row  Wilson  Thomas  and  Milburn  Thomas,  mi- 
nors, inherited  land  from  a  full-blood  Chickasaw 
Indian,  Lizzie  Monroe.  The  latter  died  on  April 
5,  1918.  On  January  8,  1934,  Bob  and  Joshua 
Thomas  executed  an  oil  and  gas  lease  to  W.  P. 
Chism,  covering  their  interest  in  the  property. 
Under  the  act  of  January  27,  1933,  requiring  con- 
veyances of  interests  in  land  inherited  by  full-blood 
Indians  to  be  approved  by  the  county  courts,  Bob 
and  Joshua  Thomas  filed  a  petition  seeking  the 
approval  of  this  lease.  A  date  was  set  for  the  hear- 
ing, and  notices  were  posted  and  published.  After 
a  hearing,  the  court  approved  the  lease  as  to  part 
of  the  land,  but  awarded  a  lease  on  the  remaining 
portion  to  Mr.  Simon  Westheimer.  The  West- 
heimer  lease  has  been  executed  by  the  Thomases. 
The  award  was  made  to  Westheimer  because  he 
appeared  at  the  hearing  and  made  an  offer  to  pay 
a  price  for  the  lease  on  this  portion  of  the  land, 
that  was  substantially  better  than  the  price  Chism 
had  agreed  to  pay  by  the  terms  of  his  lease,  which 
was  then  before  the  court  for  approval. 

The  record  indicates  that  the  Simpson-Fell  Oil 
Company  is  now  the  owner  of  the  Westheimer 
lease.  Apparently,  the  Shell  Petroleum  Company 
wishes  to  purchase  this  lease,  but  wants  to  be  as- 
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sured  that  the  court  had  authority  to  award  it  to 
Westheimer  and  that  proper  procedural  steps  were 
taken  in   that  action. 

I  have  refused  to  render  a  formal  opinion,  but 
have  indicated  that  the  Department  is  not  disposed 
to  question  the  authority  of  the  court  to  award  a 
lease  to  a  higher  bidder.  A  copy  of  my  letter  to 
Mr.  Haraway  is  attached.  I  took  that  position 
principally  because  of  the  fact  that  if  the  Depart- 
ment formally  passes  on  this  transaction,  it  may  be 
called  upon  to  pass  on  all  conveyances  of  interest 
in  land  owned  by  full-blood  Indians  heirs,  which 
have  been  approved  by  the  Oklahoma  county 
courts  under  the  act  of  January  27,  1933,  supra. 

A  brief  review  of  the  act  of  January  27,  1933, 
suggests,  however,  that  the  department  should 
know  what  procedure  is  not  being  followed  by  the 
United  States  tribal  attorneys  under  this  act.  The 
statute  presents  some  new  problems  as  to  the  au- 
thority of  the  court  and  as  to  the  procedure  that 
is  to  be  followed  by  that  court  in  approving  these 
conveyances.  The  act  provides: 

"That  it  shall  be  the  duty  of  the  attorneys 
provided  for  under  the  Act  of  May  27,  1908 
(35  Stat.  L.  312)  ,  to  appear  and  represent  any 
restricted  member  of  the  Five  Civilized  Tribes 
before  the  county  courts  of  any  county  in  the 
State  of  Oklahoma,  or  before  any  appellate 
court  thereof,  in  any  matter  in  which  said 
restricted  Indians  may  have  an  interest,  and 
no  conveyance  of  any  interest  in  land  of  any 
full-blood  Indian  heir  shall  be  valid  unless  ap- 
proved in  open  court  after  notice  in  accord- 
ance with  the  rules  of  procedure  in  probate 
matters  adopted  by  the  Supreme  Court  of 
Oklahoma  in  June  of  1914,  and  said  attorneys 
shall  have  the  right  to  appeal  from  the  deci- 
sion of  any  county  court  approving  the  sale  of 
any  interest  in  land,  to  the  district  court  of 
the  district  of  which  the  county  is  a  part." 

Heretofore,  the  Department  has  taken  the  posi- 
tion that  it  was  not  disposed  to  question  leases  or 
conveyances  of  lands  inherited  by  full-blood  In- 
dians, accepting  the  rule  laid  down  in  the  case  of 
United  States  v.  Gypsy  Oil  Company  (10  Fed.  (2d) 
487) ,  where  it  was  held  that  the  want  of  approval 
of  such  a  lease  by  the  Secretary  of  the  Interior 
was  immaterial  to  its  validity.  Under  the  new  act, 
it  appears  that  conveyances  of  these  interests  in 
land  are  only  valid  if  approved  in  the  manner  pre- 
scribed in  the  statute.  It  would  seem  to  follow  that 
if,  in  a  given  instance,  the  correct  procedure  were 
not  followed,  the  validity  of  the  lease  might  be 
questioned  in  a  collateral  proceeding.  For  this 
reason,    the   Department   should   know   what    pro- 


cedure is  being  followed,  and  it  may  be  interested 
in  making  some  uniform  regulations  with  respect 
to  this  procedure. 

I  suggest  that  you  instruct  the  superintendent  of 
the  Five  Civilized  Tribes  to  make  an  investigation 
of  this  matter  and  submit  a  report  to  you.  When 
such  report  is  received  by  you,  if  any  problems  are 
presented  which  call  for  my  further  consideration, 
you  can  then  make  a  formal  request  for  an  opinion 
on  those  points. 

Solicitor. 


IRA  Interpretation  Regarding  Devisee 

Questions— Tribal  Organization  and 

Jurisdiction— Definition  of  Tribe 

as  Political  Entity 


November  7,  1934. 


M-27796 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


My  opinion  has  been  requested  on  the  question 
of  whether,  under  the  provisions  of  the  Wheeler- 
Howard  Act  (act  of  June  18,  1934,  Public  No.  383, 
73d  Congress) ,  devisees  other  than  heirs  at  law 
under  wills  of  restricted  Indians  must  be  confined 
to  the  Indians  of  the  same  reservation  without  re- 
gard to  original  tribal  blood  or  affiliation. 

Section  4  of  the  Wheeler-Howard  Act  prohibits 
all  transfers  of  restricted  Indian  lands  except  such 
as  are  specifically  sanctioned  by  the  terms  of  the 
section.  The  only  such  provision  relevant  to  the 
present  question  declares  that: 

"restricted  Indian  lands  may  *  *  *  be  sold, 
devised  or  otherwise  transferred  to  the  Indian 
tribe  in  which  the  lands  *  *  *  are  located 
*  *  *  to  a  successor  corporation;  and  in  all 
instances  such  lands  *  *  *  shall  descend  or  be 
devised  *  *  *  to  any  member  of  such  tribe 
or  of  such  corporation  or  any  heirs  of  such 
member." 

The  phrase  "any  member  of  such  tribe  or  of  such 
corporation"  clearly  refers  to  the  earlier  phrase 
"to  the  Indian  tribe  in  which  the  lands  *  *  *  are 
located  *  *  *  or  to  a  successor  corporation."  It  is 
upon  the  ambiguity  of  this  phrase  that  the  ques- 
tion proposed  turns. 

Strictly  speaking,  this  phrase  involves  a  misuse 
of  language.  Indian  lands  cannot  properly  be  said 
to  be  located  in  a  tribe.  A  tribe  is  not  a  geographi- 
cal but  a  political  entity.  What  may  be  located  in 
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the  tribe  is  a  certain  legal  authority  or  jurisdic- 
tion with  respect  to  the  lands  in  question.  I  think, 
it  fair  to  infer,  in  the  light  of  the  general  scheme 
of  Indian  community  control  which  the  Wheeler- 
Howard  Act  contemplates,  that  the  phrase  "the 
Indian  tribe  in  which  the  lands  are  located"  was 
used  to  designate  that  tribe  which  has  some  sort 
of  jurisdiction  over  the  lands  in  question. 

It  is  contemplated  that  this  matter  will  eventu- 
ally be  dealt  with  in  the  constitutions  and  bylaws 
of  the  various  tribes,  authorized  by  section  16  of 
the  Wheeler-Howard  Act.  If  a  given  tribe,  so  or- 
ganized, is  granted  jurisdiction  over  an  entire  res- 
ervation, then  any  lands  of  the  reservation  may  be 
devised  to  any  member  of  the  tribe,  as  such  tribe 
may  be  defined  by  its  own  constitution,  approved 
by  the  Secretary  of  the  Interior.  If,  on  the  other 
hand,  two  organized  tribes  exercise  authority  with- 
in a  single  reservation,  then  the  constitution  of  the 
two  tribes  will  presumably  define  the  lands  over 
which  each  political  entity  may  exercise  control, 
and  devises  of  such  land  must  conform  to  this 
separation.  Finally,  if  a  given  tribe,  organized  as 
a  unit,  exercises  authority  over  lands  in  more  than 
one  reservation,  then  any  such  lands  may  be  de- 
vised to  any  of  the  members  of  the  tribe,  regardless 
of  their  reservational  affiliations. 

The  question  of  how  Indian  tribes  should  be 
organized,  under  section  16  of  the  Wheeler-Howard 
Act,  is  an  administrative  question. 

Section  19  of  the  Wheeler-Howard  Act  provides: 

"The  term  'tribe'  wherever  used  in  this  act 
shall  be  construed  to  refer  to  any  Indian  tribe, 
organized  band,  pueblo,  or  the  Indians  resid- 
ing on   one   reservation." 

It  is  clearly  the  purport  of  this  definition  that  any 
one  of  these  groupings  may  be  recognized  as  en- 
titled  to   tribal   status. 

In  my  opinion  the  Wheeler-Howard  Act  permits 
the  organization  as  a  tribe  of  any  of  the  following 
groups: 

(a)  A  band  or  tribe  of  Indians  which  has  only  a 
partial  interest  in  the  lands  of  a  single 
reservation; 

(b)  A  band  or  tribe  which  has  rights  coextensive 
with  a  single  reservation; 

(c)  A  group  of  Indians  residing  on  a  single  res- 
ervation, who  may  be  recognized  as  a  "tribe" 
for  purposes  of  the  Wheeler-Howard  Act 
regardless    of    former    affiliations; 

(d)  A  tribe  whose  members  are  scattered  over 
two  or  more  reservations  in  which  they  have 
property  rights  as  members  of  such  tribe. 

In   many   reservations   a   choice   must   be   made 


among  the  foregoing  possibilities.  This  choice,  ac- 
cording to  section  18  of  the  Wheeler-Howard  Act, 
will  be  made  by  the  vote  of  the  Indians,  subject  to 
the  approval  of  the  Secretary  of  the  Interior. 

The  foregoing  considerations  do  not  throw  any 
light  on  the  situation  prior  to  tribal  organization 
under  section  16.  Prior  to  such  organization  the 
question  of  what  tribal  organization  has  any  juris- 
diction over  restricted  allotted  lands  of  individual 
Indians  is  a  matter  of  some  uncertainty. 

I  am  of  the  opinion  that  the  most  significant 
criterion  of  jurisdiction,  where  no  constitution, 
has  been  adopted,  is  the  historical  test  to  what 
band,  tribe,  or  group  of  tribes  did  the  land  in 
question  belong  at  the  time  when  it  was  allotted? 
As  a  general  rule,  the  owner  of  restricted  land  wdl 
have  the  right  to  devise  such  land  to  any  members 
of  that  band,  tribe,  or  group  of  tribes. 

Thus,  if  the  land  of  a  given  reservation  was 
owned  at  the  time  of  its  allotment  by  a  single 
tribe,  any  member  of  that  tribe  will  be  a  qualified 
devisee  of  any  allotment  of  such  land.  If  the  land 
was  owned  jointly  by  a  group  of  tribes,  any  mem- 
ber of  any  of  these  tribes  will  be  a  qualified  de- 
visee of  any  allotment.  If  the  land  of  the  reserva- 
tion was  owned  by  a  single  band  of  some  larger 
tribe  or  nation,  then  only  members  of  that  band 
will  be  qualified  devisees.  If  the  land  was  owned 
jointly  by  a  group  of  bands,  any  member  of  any 
such  band  will  be  a  qualified  devisee.  If  part  of  the 
reservation  was  owned  by  one  group  of  Indians 
and  part  of  the  reservation  was  owned  by  another 
group  of  Indians,  land  within  each  part  of  the  res- 
ervation may  be  devised  to  members  of  the  proper 
group. 

The  general  ride  above  propounded  may  prove 
inadequate  where  tribes  have  been  divided  up  or 
consolidated  after  the  allotment  of  some  or  all  of 
the  tribal  lands,  e.g.,  where  certain  land  was  owned 
by  tribe  A  until  allotment  and  was  then  allotted 
to  Band  X  of  Tribe  A,  or  vice  versa,  or  where  land 
was  owned  by  Tribe  A  when  allotment  began  and 
later  came  under  the  tribal  ownership  of  some 
smaller  band  of  Tribe  A  or  of  some  larger  nation 
or  confederacy,  or  where  a  tribe  that  existed  at  the 
time  of  allotment  has  ceased  to  exist  or  become 
merged  with  other  tribes.  Questions  of  jurisdiction 
that  may  arise  in  these  pecidiar  circumstances  will 
be  considered  on  their  merits  when  they  are  pre- 
sented. 

It  should  be  noted  that  the  tribal  affiliation  of 
the  testator  is  immaterial.  Restricted  land  formerly 
occupied  by  Tribe  A  may  have  passed  by  inherit- 
ance or  otherwise  to  a  member  of  Tribe  B.  In  ac- 
cordance with  the  principles  land  down  above, 
such  land  can  be  devised  only  to  members  of  Tribe 
A.  This  is  required  by  the  language  of  section  4 
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and  is  in  conformity  with  the  purpose  of  consoli- 
dating Indian  Lands. 

Furthermore,  the  residence  of  the  divisee  is  im- 
material. All  that  need  be  shown  is  his  continuing 
membership  in  the  tribe  which  has  jurisdiction 
over  the  lands  in  question. 

I  am  of  the  opinion  that  your  basic  question  is 
to  be  answered  by  an  unqualified  negative.  Re- 
stricted lands  may  be  devised  to  Indians  who  are 
members  of  a  tribe  having  recognized  jurisdiction 
over  the  lands  in  question.  This  may  be  done  even 
though  such  members  do  not  reside  upon  (or  have 
any  other  official  connection  with)  the  reservation 
in  which  such  land  is  included. 

Nathan  R.  Margold, 

Solicitor. 

Approved:    November   7,    1934. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Shoshone— Oil  Lease— Operations 

November  12,  1934. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs. 

I  am  returning  your  letter  of  October  27  regard- 
ing the  application  of  the  Hudson  Oil  Company 
for  an  order  nunc  pro  tunc  entered  as  of  February 
21,  1928,  authorizing  the  discontinuance  of  the  op- 
eration of  the  producing  wells  on  two  oil  and  gas 
leases  (Nos.  850M  and  246 1M)  covering  lands 
allotted  to  Shoshone  Indians,  the  discontinuance 
or  suspension  of  operations  to  continue  until  the 
Secretary  of  the  Interior  shall  require  that  the 
lessee  resume  operations,  or  until  the  lessee  shall 
voluntarily  resume  operations. 

You  recommend  approval  of  the  application  sub- 
ject to  the  payment  of  rentals  from  February  1, 
1928. 

Lease  No.  850M  was  approved  September  18, 
1916,  for  a  term  of  ten  years  from  the  date  of  ap- 
proval and  as  much  longer  thereafter  as  oil  or  gas 
shall  be  found  in  paying  quantities.  Lease  No. 
246 1M  was  approved  on  November  10,  1923,  for  a 
like  period.  Neither  lease  contains  any  provision 
for  extension  of  the  fixed  or  primary  period  of  ten 
years  by  mere  money  payment  and  hence  the  pay- 
ment of  rentals  alone  cannot  operate  to  extend 
that  period.  United  States  v.  Brown,  15  Fed.  2d, 
565.  The  ten-year  period  on  lease  No.  850M  ex- 
pired in  1926  and  on  lease  No.  246 1M  the  period 


expired  in  1933.  If  the  leases  have  continued  in 
force  since  then  it  is  by  reason  of  the  provision, 
"and  as  much  longer  thereafter  as  oil  or  gas  shall 
be  found  in  paying  quantities."  This  provision  is 
a  familiar  one  in  oil  and  gas  leases  and  is  uniformly 
construed  to  mean  not  only  that  oil  or  gas  must  be 
discovered  but  that  one  or  the  other  must  be  ac- 
tually produced  in  paying  quantities,  otherwise 
the  lease  expires  by  its  own  limitations.  Murdock- 
West  Co.  v.  Logan,  69  Ohio  St.  514,  69  N.  E.  984; 
Detlor  et  al.  v.  Holland,  57  Ohio  St.  492,  N.  E. 
690;  Gas  Co.  v.  Tiffin,  59  Ohio  St.  420,  54  N.  E.  77; 
Casscl  v.  Crothers,  193  Pa.  359,  44  Atl.  446;  Anthis 
v.  Sullivan  Oil  &  Gas  Co.  (Okla.)  203  Pac.  187; 
Collins  v.  Mt.  Pleasant  Oil  &  Gas  Co.  (Kans.)  118 
Pac.  54;  United  States  v.  Brown,  supra,  Union  Gas 
ir  Oil  Co.  v.  Adkins,  278  Fed.  854,  856.  Lease  No. 
850M  was  producing  oil  at  the  end  of  the  ten-year 
period  but  production  ceased  in  1928,  whereupon 
the  lease  terminated.  Lease  No.  246 1M  produced 
some  oil  during  the  ten-year  period  but  no  oil  was 
being  produced  and  marketed  therefrom  at  the  end 
of  the  period  in  1933,  nor  since.  This  lease  then 
terminated  by  its  own  limitations. 

Section  1 1  of  the  regulations  approved  July  7, 
1925,  invoked  by  you  as  conferring  authority  upon 
the  Secretary  of  the  Interior  to  approve  the  appli- 
cation of  the  Hudson  Oil  Company,  is  without 
application.  That  section  of  the  regulations  was 
not  in  existence  at  the  time  of  the  execution  and 
approval  of  the  leases  under  consideration.  The 
exercise  by  the  Secretary  of  the  Interior  of  the 
authority  conferred  by  that  regulation  would 
amount  to  a  change  in  the  length  of  the  term  of 
the  leases  and  section  8  of  both  leases  expressly 
declares  that  no  regulation  prescribed  by  the  Sec- 
retary of  the  Interior  after  the  date  of  approval 
of  the  lease  shall  have  that  effect. 

Both  leases  were  made  and  approved  under 
authority  of  the  act  of  March  3,  1909  (35  Stat.  781, 
783) .  Under  the  provisions  of  that  act  the  author- 
ity of  the  Secretary  of  the  Interior  is  confined  to 
approval  or  disapproval  of  a  lease  made  by  an 
allottee.  He  cannot  initiate  or  make  a  lease.  See 
Mott  v.  United  States  (283  U.S.  747,  751) .  In  that 
case  the  court,  speaking  with  respect  to  the  powers 
of  the  Secretary  under  a  similarly  worded  statute 
said: 

"But  while  the  Secretary  is  authorized  to 
prevent  improvident  alienation  or  leasing  by 
restricted  Creek  allottees,  he  is  not  authorized 
to  alien  or  lease  in  their  stead  and  right.  This 
is  plainly  the  effect  of  the  statutory  provisions 
which  we  quote  in  the  margin.  If  an  allottee 
chooses  to  alien  or  lease,  the  Secretary,  if  not 
satisfied  that  the  transaction  will  be  of  benefit 
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to  the  Indian,  can  prevent  it  by  not  approving 
it.  But,  if  the  allottee  chooses  not  to  alien 
or  lease,  the  Secretary  cannot  do  so  for  him, 
even  though  it  appears  that  the  Indian  would 
be  benefited." 

The  existing  leases  having  expired,  the  approval 
of  the  application  of  the  Hudson  Oil  Company 
would  amount  to  the  giving  of  new  leases  to  that 
company,  not  by  the  allottees  but  by  ther  Secre- 
tary of  the  Interior.  In  my  opinion  this  is  beyond 
the  scope  of  the  Secretary's  authority. 

Nathan  R.  Margold, 

Solicitor. 


Osage— Exchange  of  Stock 

November  14,  1934. 

Memorandum   to   the    Commissioner 
of  Indian  Affairs. 

Your  letter  of  November  2  to  the  Superintendent 
of  the  Osage  Indian  Agency  regarding  an  exchange 
of  Class  "A"  stock  in  the  Home  Savings  and  Loan 
Association,  registered  in  the  name  of  Roscoe  and 
Berbene  Murphy,  Osage  minors,  for  Class  "O" 
stock  is  returned. 

No  objection  is  seen  to  the  proposed  exchange, 
the  purpose  of  which  is  to  make  the  semi-annual 
dividends  available  for  the  payment  of  school  tui- 
tion and  other  incidental  expenses  of  the  minor 
shareholders.  However,  the  necessity  for  obtaining 
the  consent  of  the  mother  of  the  children  is  not 
apparent.  While  the  stock  was  originally  purchased 
at  the  request  of  the  mother  from  her  restricted 
surplus  funds,  it  was  purchased  for  and  registered 
in  the  name  of  the  minor  children  who  are  now  the 
absolute  owners  thereof.  The  records  fail  to  show 
that  the  mother  reserved  the  right  to  control  dis- 
position of  the  stock  and  it  is  now  held  as  re- 
stricted property  of  the  minors  under  the  jurisdic- 
tion and  control  of  the  Secretary  of  the  Interior.  As 
such,  the  power  to  authorize  the  proposed  ex- 
change appears  to  rest  in  the  Secretary  of  the  In- 
terior rather  than  in  the  mother.  It  may  be  proper 
under  ordinary  circumstances  to  consult  the  par- 
ents of  minors  in  matters  of  this  kind  but  where, 
as  here,  the  party  to  be  consulted  is  shown  to  have 
been  divorced  from  the  father  of  the  children,  is 
addicted  to  the  use  of  intoxicants,  has  remarried 
and  has  practically  deserted  the  children,  such  ac- 
tion would  appear  to  be  both  unnecessary  and  in- 
appropriate. 

It  is  suggested  that  the  letter  be  revised  to  elim- 


inate the  statement  requiring  that  the  consent  of 
the  mother  be  obtained. 

Nathan  R.  Margold, 

Solicitor. 


Red  Lake— Trader's  License 

November  20,  1934. 

Memorandum   to  the  Commissioner 
of  Indian  Affairs: 

Your  letter  of  November  5,  advising  the  Super- 
intendent of  the  Red  Lake  Indian  Agency  that  a 
trader's  license  may  be  issued  to  Mrs.  Mary  Jane 
Jones,  a  one-half  blood  Red  Lake  Indian,  with- 
out giving  a  bond  as  required  by  section  4  of  the 
act  of  July  26,  1866   (14  Stat.  280)   is  returned. 

Section  4  of  the  act  of  July  26,  1866,  reads: 

"Any  loyal  person,  a  citizen  of  the  United 
States,  of  good  moral  character,  shall  be  per- 
mitted to  trade  with  any  Indian  tribe  upon 
giving  bond  to  the  United  States  in  the  penal 
sum  of  not  less  than  five  nor  more  than  ten 
thousand  dollars,  with  at  least  two  good  sur- 
eties, to  be  approved  by  the  superintendent  of 
the  district  within  which  such  person  proposes 
to  trade,  or  by  the  United  States  district  judge 
or  district  attorney  for  the  district  in  which  the 
obligor  resides,  renewable  each  year,  condi- 
tioned that  such  person  will  faithfully  observe 
all  laws  and  regulations  made  for  the  govern- 
ment of  trade  and  intercourse  with  the  In- 
dian tribes,  and  in  no  respect  violate  the 
same." 

Subsequent  legislation  dealing  with  traders  on 
Indian  reservations,  as  found  in  the  acts  of  August 
15,  1876  (19  Stat.  200)  ;  July  31,  1882  (22  Stat. 
179);  March  3,  1901  (31  Stat.  1066);  March  3, 
1903  (32  Stat.  1009)  contains  no  express  repeal  of 
the  prior  law  requiring  traders  to  give  bond  and 
no  such  conflict  or  inconsistency  appears  as  would 
call  for  a  repeal  by  implication.  The  provision  in 
the  act  of  1866  requiring  that  a  bond  be  given  ap- 
plies to  "any  person,  a  citizen  of  the  United  States 
of  good  moral  character."  Citizen  Indians,  if  loyal, 
and  of  good  moral  character,  plainly  comes  within 
this  language  and  cannot  be  excluded  without  add- 
ing to  the  statute,  which  administrative  officers  are 
without  authority  to  do. 

While  Mrs.  Jones  cannot,  in  my  opinion,  be  re- 
lieved from  giving  bond,  it  is  permissible  under 
the  statute  to  reduce  the  amount  of  the  bond  to 
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$5,000.  Personal  sureties  may  of  course,  be  accepted 
on  such  a  bond. 

Solicitor. 


Sioux— Wheeler-Howard  Act- 
Land  Outside  Reservation 

November  20,  1934. 
Memorandum  for  the  Commissioner 
of  Indian  Affairs. 

Your  letter  of  November  9,  recommending  ap- 
proval of  a  deed  executed  September  20,  1928,  by 
George  S.  Redwing  a  Sioux  Indian,  conveying  to 
Andrew  Henderson  seven  acres  of  land  for  a  con- 
sideration of  $900  is  returned. 

In  recommending  approval  of  the  deed  you 
state: 

"This  land  being  outside  the  geographic 
boundaries  of  any  existing  Indian  reservation 
comes  within  Section  8  of  the  Wheeler-Howard 
Act  of  June  18,  1934  (Public  383,  73d  Con- 
gress, 2d  Session)  ,  and  therefore  is  not  subject 
to  the  other  provisions  of  said  act  preventing 
sales  of  restricted  Indian  lands." 

Section  8  of  the  Wheeler-Howard  Act  relates  to 
Indian  allotments  or  homesteads  on  the  public 
domain  outside  of  the  geographic  boundaries  of 
any  Indian  reservation.  The  land  here  involved, 
however,  is  not  a  public  domain  homestead  or  al- 
lotment. It  was  originally  privately  owned  land 
and  was  purchased  by  the  Indian,  Redwing,  with 
trust  funds  and  was  conveyed  to  him  by  deed  con- 
taining restrictions  against  alienation.  It  is  there- 
fore restricted  Indian  land  and  as  such  it  is  sub- 
ject to  section  4  of  the  Wheeler-Howard  Act,  which 
reads: 

"Except  as  herein  provided,  no  sale,  devise, 
gift  exchange  or  other  transfer  of  restricted 
Indian  lands  or  of  shares  in  the  assets  of  any 
Indian  tribe  or  corporation  organized  here- 
under, shall  be  made  or  approved:  Provided, 
however,  That  such  lands  or  interests  may, 
with  the  approval  of  the  Secretary  of  the  In- 
terior, be  sold,  devised,  or  otherwise  trans- 
ferred to  the  Indian  tribe  in  which  the  lands 
or  shares  are  located  or  from  which  the  shares 
were  derived  or  to  a  successor  corporation; 
and  in  all  instances  such  lands  or  interests 
shall  descend  or  be  devised,  in  accordance  with 
the  then  existing  laws  of  the  State,  or  Fed- 
eral laws  where  applicable,  in  which  said  lands 


are  located  or  in  which  the  subject  matter  of 
the  corporation  is  located,  to  any  member  of 
such  tribes  or  of  such  corporation  or  any  heirs 
of  such  member:  Provided,  further,  that  the 
Secretary  of  the  Interior  may  authorize  volun- 
tary exchanges  of  lands  of  equal  value  and  the 
voluntary  exchange  of  shares  of  equal  value 
whenever  such  exchange,  in  his  judgment,  is 
expedient  and  beneficial  for  or  compatible 
with  the  proper  consolidation  of  Indian  lands 
for  the  benefit  of  cooperative  organizations." 

The  general  language  of  the  foregoing  provision 
not  only  prohibits  alienation  by  the  Indian  owner 
of  his  restricted  lands,  but  prevents  the  Secretary  of 
the  Interior  from  approving  any  such  alienation. 
The  inhibition  against  alienation  or  approval  of 
an  alienation  operates  on  all  "restricted  Indian 
lands"  other  than  those  excluded  by  sections  8  and 
13.  Geographic  location  of  the  land  is  immaterial 
so  that  the  inhibition  applies  whether  the  lands 
are  located  inside  or  outside  of  an  existing  Indian 
reservation. 

Some  difficulty  arises  out  of  the  language  used 
in  the  first  proviso  permitting  conveyances  of  such 
restricted  lands  to  "the  Indian  tribe  in  which  the 
lands  are  located,"  such  language  indicating  a 
possible  intent  on  the  part  of  Congress  to  confine 
the  operation  of  section  4  to  those  restricted  lands 
over  which  the  Indian  tribe  has  some  jurisdiction. 
Such  an  interpretation,  however,  would  exclude 
from  the  general  inhibition  against  alienation  prac- 
tically all  restricted  Indian  lands  located  outside 
of  an  existing  Indian  reservation,  and  a  purpose  to 
do  that  doubtless  would  have  been  plainly  ex- 
pressed. In  the  absence  of  such  an  express  ex- 
clusion, the  better  view  is,  I  think,  that  the  provi- 
sion to  section  4  was  not  intended  as  a  qualification 
or  limitation  of  the  term  "restricted  Indian  lands" 
appearing  in  the  general  language  prohibiting 
alienation.  The  purpose  of  the  proviso  was  rather 
to  relax  the  general  inhibition  against  alienation 
to  the  extent  of  sanctioning  conveyances  to  any 
Indian  tribe  of  that  class  of  restricted  lands  which 
properly  may  be  characterized  as  located  in  or 
subject  to  the  jurisdiction  of  that  particular  tribe. 
Under  this  view,  restricted  lands,  inside  or  outside 
an  existing  reservation,  cannot  be  conveyed,  nor 
can  a  conveyance  thereof  be  approved,  unless  the 
transaction  comes  within  the  provisos  to  section 
4  or  is  authorized  by  some  other  provision  of  the 
Wheeler-Howard  Act. 

The  Secretary  of  the  Interior  is  therefore  with- 
out authority  to  approve  the  deed  of  September  20, 
1928.  However,  nothing  contained  in  the  Wheeler- 
Howard  Act  prevents  a  removal  of  restrictions  by 
the  Secretary  of  the  Interior  under  the  authority 
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conferred  on  him  by  the  condition  contained  in 
the  deed  conveying  the  land  to  the  Indian.  If,  in 
your  opinion,  the  circumstances  so  warrant  it  is 
suggested  that  consideration  be  given  to  the  re- 
moval of  restrictions  from  the  land,  such  removal 
of  restrictions  to  become  effective  upon  the  execu- 
tion by  the  Indian  of  a  deed  running  to  the  grantee 
named  in  the  deed  of  September  20,  1928.  Such  a 
deed,  executed  after  the  issuance  of  the  order  re- 
moving restrictions  would  doubtless  solve  the  diffi- 
culties confronting  the  parties. 

Solicitor. 


Wheeler-Howard  Act— Elections 

November  22,  1934. 

Memorandum   to   the   Commissioner 
of  Indian  Affairs: 

I  am  returning  without  my  approval  the  at- 
tached draft  of  an  order  authorizing  the  Commis- 
sioner of  Indian  Affairs  to  give  30  days'  notice  of 
the  elections  required  by  section  18  of  the  Wheeler- 
Howard  Act. 

While  the  matter  is  not  free  from  doubt,  a  sub- 
stantial argument  can  be  made  to  the  effect  that 
it  is  the  Secretary  who  must  give  notice  of  the 
time  of  election,  and  that  this  duty  cannot  be 
delegated.  It  seems  to  me  that  there  are  no  such 
compelling  reasons  of  policy  as  to  justify  our 
jeopardizing  the  election  with  all  the  consequent 
disturbance  of  property  rights.  Consequently,  in 
order  to  avoid  raising  any  doubts,  I  recommend 
that  the  time  of  the  election  be  fixed  as  heretofore 
by  call  of  the  Secretary. 

Nathan  R.  Margold, 

Solicitor. 


Disbursement  of  Osage   Funds 

M-27833  November  28,  1934. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

Charles  Mashunkashey,  deceased  Osage  Allottee 
No.  464,  was  involved  in  extensive  litigation  dur- 
ing his  lifetime,  some  portions  of  which  are  still 
pending.  In  part  or  all  of  that  litigation  he  was, 
and  his  estate   is,   represented  by   Phil  W.   Davis, 


Jr.,  an  attorney  at  Tulsa,  Oklahoma.  During  the 
course  of  his  activities,  and  during  the  lifetime  of 
Charles  Mashunkashey,  Mr.  Davis  incurred  certain 
expenses  in  connection  with  the  litigation.  You 
have  asked  whether,  in  my  opinion,  the  disbursing 
officer  at  the  Osage  Agency  may  reimburse  Mr. 
Davis  for  those  expenses  by  a  direct  payment  to 
him  of  funds  held  at  the  agency  and  constituting 
a  part  of  the  estate  of  Charles  Mashunkashey.  It 
appears  that  the  other  possible  method  of  reim- 
bursement, payment  by  the  legal  representative  of 
the  deceased  allottee  or  by  his  heirs,  is  burdened 
with  legal  difficulties  and  delay  under  the  applic- 
able laws  of  Oklahoma. 

It  is  my  opinion  that  the  desired  payment  can 
be  made  only  in  one  limited  factual  situation  con- 
cerning the  existence  of  which  I  have  insufficient 
information. 

By  the  act  of  April  18,  1912  (37  Stat.  86),  the 
property  of  deceased  Osage  allottees  is  made  sub- 
ject to  the  jurisdiction  of  the  county  courts  of  the 
State  of  Oklahoma,  which  are  empowered  to  con- 
trol and  supervise  the  executors  and  administrators 
of  the  estates  of  the  deceased  allottees.  If  a  payment 
of  the  funds  due  Mr.  Davis  is  to  be  made  direct, 
and  without  the  approval  of  the  county  court  ob- 
tained in  connection  with  proper  proceedings  be- 
fore that  court,  some  congressional  sanction  for 
such  action  in,  or  superior  to,  the  act  of  April  16, 
1912,  supra,  must  be  found.  That  sanction  does 
not  exist,  unless  it  be  found  in  a  subsequent  act  of 
March  2,  1929  (45  Stat.  1478) ,  which,  among  other 
things  not  pertinent  here,  amended  section  2  of 
the  act  of  February  27,  1925  (43  Stat.  1011),  to 
read  as  follows: 

"Upon  the  death  of  an  Osage  Indian  of  one- 
half  or  more  Indian  blood  who  does  not  have 
a  certificate  of  competency,  his  or  her  moneys 
and  funds  and  other  property  accrued  and  ac- 
cruing to  bis  or  her  credit  and  which  have 
heretofore  been  subject  to  supervision  as  pro- 
vided by  law  may  be  paid  to  the  administrator 
or  executor  of  the  estate  of  such  deceased  In- 
dian or  direct  to  his  heirs  or  devisees,  or  may 
be  retained  by  the  Secretary  of  the  Interior  in 
the  discretion  of  the  Secretary  of  the  Interior, 
under  regulations  to  be  promulgated  by  him: 
Provided,  That  the  Secretary  of  the  Interior 
shall  pay  to  the  administrators  and  executors 
of  the  estates  of  such  deceased  Osage  Indians 
a  sufficient  amount  of  money  out  of  such  es- 
tates to  pay  all  lawful  indebtedness  and  costs 
and  expenses  of  administration  when  ap- 
proved by  him;  and,  out  of  the  shares  belong- 
ing to  heirs  or  devisees,  above  referred  to,  he 
shall  pay  the  costs  and  expenses  of  such  heirs 
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or  devisees,  including  attorney  fees,  when  ap- 
proved by  him,  in  the  determination  of  heirs 
or  contest  of  wills." 

Charles  Mashunkashey  was  an  Osage  of  the  full 
blood  and  did  not  have  a  certificate  of  competency. 
Under  the  terms  of  the  statute,  quoted  above,  it 
is  clear  that  the  restricted  funds,  belonging  to  the 
Mashunkashey  estate  and  held  at  the  Osage 
Agency,  may  be  (1)  retained  by  the  Secretary  of 
the  Interior,  (2)  paid  to  the  administrator  or  (3) 
paid  directly  to  the  heirs.  There  is  no  authority  for 
the  direct  payment  of  debts  from  the  funds  of  the 
estate  by  the  Secretary  or  any  of  his  subordinates. 
Debts  to  be  paid  from  the  funds  of  the  estate  must 
be  made  through  the  medium  of  the  administrator 
or  the  properly  determined  heirs. 

There  is,  however,  the  possibility  that  some  pay- 
ment may  be  made  directly  to  Mr.  Davis  under 
the  last  clause  of  the  quoted  portion  of  the  act  of 
March  2,  1929,  supra:  i.e. 

*  *  *  out  of  the  shares  belonging  to  heirs  or 
devisees,  above  referred  to,  he  shall  pay  the 
costs  and  expenses  of  such  heirs  or  devisees,  in- 
cluding attorney  fees,  when  approved  by  him, 
in  the  determination  of  heirs  or  contest  of 
wills. 

From  the  facts  before  me  it  appears  that  a  part  of 
the  legal  services  rendered  to  Charles  Mashunk- 
ashey by  Mr.  Davis  involved  the  attempted  estab- 
lishment of  Mashunkashey  as  an  heir  of  one  John 
Cannon.  If  further  facts  should  show  that  John 
Cannon  was  an  incompetent  Osage  Indian  of  one- 
half  or  more  Indian  blood,  and  that,  through  the 
professional  services  of  Mr.  Davis,  Mashunkashey 
has  been  established  as  an  heir  of  John  Cannon, 
then  any  of  the  expenses  incurred  by  Mr.  Davis 
in  rendering  those  particular  services  might  be 
paid  directly  by  the  Secretary  of  the  Interior  out 
of  any  funds  of  the  estate  of  John  Cannon  to  which 
Mashunkashey's  right  had  been  established  and 
which  are  held  by  the  Secretary  or  his  subordinates. 
Such  a  holding,  of  course,  substitutes  John  Cannon 
in  place  of  Charles  Mashunkashey  as  the  deceased 
Osage  whose  estate  is  being  considered  under  the 
statute,  and  considers  Mashunkeshey  only  as  an 
heir  to  the  estate  of  John  Cannon. 

The  fact  that  Mashunkashey  himself  is  now  dead 
does  not,  in  my  opinion,  force  another  conclusion. 
We  are  not  dealing  with  the  payment  of  funds 
from  Mashunkashey's  account,  but  with  the  pay- 
ment of  funds  from  the  account  of  John  Cannon. 
Those  funds  can  be  disbursed  by  the  Secretary  of 
the  Interior  or  his  subordinates  only  under  the 
authority  of  the  act  of  March  2,  1929.  The  claim 


of  Mashunkashey,  or  his  estate,  to  those  funds  can 
only  be  made  operative  when  combined  with  the 
Secretary's  statutory  authority  to  disburse.  Yet  the 
very  statute  which  authorizes  the  disbursement  in 
satisfaction  of  the  claim  contains  a  proviso  to  the 
effect  that  those  funds  shall  be  paid,  in  proper 
amount,  to  defray  the  expenses  of  establishing  the 
very  claim  in  connection  with  which  disbursement 
is  authorized.  It  is  immaterial  that  the  claim  is 
held  by  the  estate  of  a  deceased  Osage  Indian 
whose  account  is  also  subject  to  disbursement  only 
under  the  provisions  of  the  statute.  The  statute 
deals  only  with  disbursement  of  funds  actually  in 
an  account  and  not  with  the  treatment  of  claims 
which,  if  paid,  would  add  funds  to  an  account 
such  as  that  of  the  estate  of  Charles  Mashunkashey. 
It  is,  consequently,  my  opinion  that  a  direct  pay- 
ment from  funds  contained  in  the  account  of  John 
Cannon,  to  Mr.  Davis,  unsupervised  by  the  courts 
of  Oklahoma,  can  be  made  if  the  facts  are  found 
to  bring  the  case  within  the  statutory  clause  which 
I  have  just  discussed,  and  that  a  direct  and  un- 
supervised payment  can  be  made  in  no  other  cir- 
cumstances. 

Nathan  R.  Margold, 

Solicitor. 
Approved:  November  28,  1934. 
T.  A.  Walters,  First  Assistant  Secretary. 


Wheeler-Howard  Act— Interpretation 

M-27810  December  13,  1934. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  12  questions 
of  construction  dealing  with  various  sections  of  the 
act  of  June  18,  1934  (Public  No.  383-73d  Con- 
gress) ,  commonly  known  as  the  Wheeler-Howard 
Act. 

These  questions  are  answered  in  the  order  of 
their  statement. 

The  first  three  questions  proposed  have  already 
been  answered  in  an  opinion  approved  on  October 
23,  1934.  Upon  reconsideration,  the  original  opin- 
ion, with  respect  to  the  second  question  proposed, 
is  found  inadequate,  although  the  conclusion 
reached  therein  appears  to  be  correct.  The  or- 
iginal opinion  has  been  corrected  in  this  respect 
and,  as  so  corrected,  is  reissued  as  part  of  this 
opinion. 
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Question  1. 
I  am  of  the  opinion  that  the  interpretation 
placed  upon  section  18  by  the  Indian  Service  is 
correct,  i.e.,  that  a  rejection  of  the  act  on  any  res- 
ervation becomes  effective  only  if  a  majority  of  all 
eligible  Indians  on  that  reservation  cast  their  bal- 
lots against  the  application  of  the  act.  This  inter- 
pretation is  necessary  in  view  of  the  language  and 
punctuation  of  the  clause,  "Wherein  a  majority  of 
the  adult  Indians,  voting  at  a  special  election  duly 
called  by  the  Secretary  of  the  Interior,  shall  vote 
against  its  application."  The  phrase  "voting  at  a 
special  election,  etc."  set  off  from  the  rest  of  the 
sentence  by  commas,  cannot  fairly  be  construed  as 
a  qualification  of  the  term  "adult  Indians." 

Question  2. 

It  follows  that  the  act  continues  to  apply  to  a 
reservation  on  which  less  than  a  majority  of  the 
total  number  of  eligible  voters  cast  their  ballots, 
even  if  the  opponents  of  the  act  should  have  a  clear 
majority  of  the  votes  actually  cast.  However,  if  the 
Secretary  of  the  Interior  should  find  that  the  num- 
ber of  ballots  cast  at  such  an  election  was  too  small 
to  represent  fairly  the  views  of  those  entitled  to 
vote,  it  would,  in  my  judgment,  be  within  the 
proper  scope  of  his  authority  to  call  a  second  elec- 
tion and  to  declare  the  act  inapplicable  if  at  this 
election  an  actual  majority  of  the  total  number  of 
eligible  voters  should  vote  against  the  application 
of  the  act. 

Section  18  of  the  act  provides  simply  that  the  act 
shall  not  apply  to  a  reservation  wherein  a  majority 
of  the  adult  Indians  shall  vote  against  the  applica- 
tion of  the  act.  If,  therefore,  the  Secretary  should 
call  an  election  within  the  time  and  in  the  manner 
prescribed  by  section  18,  and  such  election  should 
result  in  an  adverse  vote  by  a  majority  of  the 
qualified  voters,  the  act  would,  by  its  express  terms, 
cease  to  apply  to  that  reservation. 

Does  any  provision  of  the  act  declare  that  such 
a  majority  vote  would  be  invalid  and  inoperative 
if  an  earlier  election  had  been  held  resulting  in  a 
different  vote?  I  think  not.  Section  18  does  not  call 
for  a  regular  election  for  the  purpose  of  adopting 
or  rejecting  the  act.  It  simply  provides  that  a  ma- 
jority of  the  Indians  of  any  reservation  may,  within 
one  year,  reject  the  act.  It  nowhere  provides  that 
they  shall  have  only  one  chance  to  reject  the  act. 
The  act  nowhere  affirmatively  provides  that  it 
shall  irrevocably  apply  to  a  reservation  when  once 
an  election  has  been  held  in  which  less  than  a 
majority  of  the  qualified  voters  voted  against  the 
application  of  the  act.  According  to  the  terms  of 
the  act,  only  a  majority  vote  for  rejection  is  legally 
operative.  Any  other  vote  has  no  effect  whatsoever 
upon  the  application  of  the  act. 


I  do  not  think  any  implication  can  be  fairly 
drawn  from  the  terms  of  the  act  or  from  the  cir- 
cumstances attending  its  passage  which  would  have 
the  effect  of  invalidating  an  actual  adverse  vote 
of  a  majority  of  qualified  Indians.  The  whole  pur- 
pose of  section  18  is  to  assure  every  group  of  In- 
dians the  fullest  possible  opportunity  to  continue 
the  status  quo  ante  if  it  disapproves  of  the  pur- 
poses of  the  act.  If  one  looks  to  the  context  of  the 
phrase  in  question,  it  is  reasonable  to  conclude 
that,  since  the  Secretary  is  vested  with  certain  dis- 
cretionary powers  in  determining  the  manner  and 
time  of  holding  referendum  elections  and  the  per- 
sons entitled  to  vote  therein,  it  must  also  lie  within 
his  discretion  to  determine  whether  the  Indians  of 
a  given  reservation  have  had  a  fair  opportunity  to 
register  a  vote  which  would  be  legally  conclusive. 
Certainly,  the  Secretary  would  have  the  right  to  de- 
clare an  election  invalid  of  it  appeared  that  there 
had  been  irregularities  in  balloting.  Equally  reas- 
onable would  be  a  determination  that  failure  to 
register  an  absolute  majority  vote  against  the  ap- 
plication of  the  act  was  the  result  of  special  cir- 
cumstances which  prevented  a  number  of  Indians 
from  attending  the  polls,  or  that  such  failure  was 
the  result  of  improper  influences  or  of  a  misin- 
terpretation by  the  Indians  concerned  of  the 
phrases  which  make  any  failure  to  vote  equivalent 
to  an  affirmative  vote  in  favor  of  the  act. 

If  for  any  of  the  suggested  reasons,  or  for  any 
other  reasons,  it  should  appear  that  the  Indians 
of  a  given  reservation  ought  to  be  given  a  new 
opportunity  to  exclude  themselves  by  majority  vote 
from  the  provisions  of  the  act,  the  Secretary  of  the 
Interior  would,  in  my  opinion,  be  justified  in  call- 
ing a  new  election  in  the  manner  and  within  the 
period  prescribed  by  section  18.  If  in  such  an  elec- 
tion a  majority  of  the  Indians  entitled  to  vote 
should  vote  against  the  act,  I  am  of  the  opinion 
that  the  act  would  cease  to  apply  to  such  reserva- 
tion. 

Question  3. 

The  question  of  who  is  entitled  to  vote  at  the 
referendum  elections  called  for  by  section  18  of  the 
act  turns  upon  the  interpretation  placed  upon  the 
sentence:  "This  act  shall  not  apply  to  any  reserva- 
tion wherein  a  majority  of  the  adult  Indians,  vot- 
ing at  a  special  election  duly  called  by  the  Secretary 
of  the  Interior,  shall  vote  against  its  application." 
The  reference  is  to  Indians  in  the  reservation.  The 
question  arises:  Does  the  word  "in"  refer  to  simple 
physical  presence  within  certain  physical  bound- 
aries or  does  it  involve  a  reference  to  the  personal 
or  political  status  of  the  Indians  concerned?  To 
maintain  the  former  view,  i.e.,  that  the  word 
"wherein"  refers  to  mere  location  in  space,  would 
at  once  exclude  from   the  privilege  of  voting  all 
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those  Indians  not  actually  present  on  the  reserva- 
tion at  the  time  of  the  referendum,  and  on  the 
other  hand  would  grant  the  suffrage  to  all  Indians 
who  might  be  on  the  reservation  at  the  time  of  the 
referendum,  even  to  Indians  coming  upon  the 
reservation  expressly  and  specifically  for  the  pur- 
pose of  voting.  To  maintain  such  an  interpretation 
would  clearly  lead  to  undesirable  consequences, 
but  it  is  not  entirely  clear  what  other  interpreta- 
tion ought  to  be  given  to  the  phrase  in  question. 

In  my  opinion  a  proper  interpretation  of  this 
phrase  requires  an  analysis  of  the  general  scheme 
of  reform  contemplated  by  the  Wheeler-Howard 
Act  and  of  the  place  of  section  18  in  that  scheme. 

The  Wheeler-Howard  Act  modifies  the  status  of 
Indian  restricted  property  on  those  reservations 
where  the  act  may  apply.  Likewise  it  purports  to 
change  the  personal  status  of  Indians  on  the  res- 
ervation and  looks  to  the  termination  of  a  system 
of  bureaucratic  superintendence  over  personal  af- 
fairs and  to  the  creation  of  a  system  of  local  self- 
government.  In  these  essential  respects,  as  the  hear- 
ings before  the  Committee  on  Indian  Affairs  in  the 
House  of  Representatives  (73d  Congress— 2d  Ses- 
sion) on  H.  R.  7902,  indicate,  the  Wheeler-Howard 
Act  marks  a  distinct  break  with  past  traditions  of 
the  Indian  Service.  Many  Indians  have  been  fear- 
ful in  the  face  of  this  change.  In  order  to  allay 
their  fears  section  18  was  introduced,  making  the 
application  of  the  act  optional  with  each  Indian 
reservation. 

As  was  said  by  the  Chairman  of  the  House  Com- 
mittee on  Indian  Affairs  (Congressional  Record, 
June  15,   1934,  page   12056)  : 

"A  few  Indian  tribes  asked  to  be  exempted 
from  the  provisions  of  the  bill.  The  committee 
have  thought  it  unwise  to  force  even  home 
rule  and  appropriations  on  tribes  unwilling 
to  accept  them,  and  for  that  reason  section  19 
provides  for  a  proper  referendum  among  the 
various  tribes  within  six  months  after  the  pass- 
age and  approval  of  the  act.  The  act  shall  not 
apply  to  any  reservation  wherein  a  majority 
of  the  adult  Indians  vote  against  its  applica- 
tion." 

In  the  light  of  the  foregoing  considerations,  the 
construction  of  section  18,  in  order  to  carry  out  the 
intent  of  Congress,  should  be  such  as  to  grant  the 
right  to  vote  in  this  referendum  to  those  Indians 
and  only  those  Indians  who  may  be  seriously  af- 
fected by  the  application  of  the  Wheeler-Howard 
Act  to  a  given  reservation.  This  means  that  physi- 
cal presence  is  not  a  proper  criterion  of  voting 
rights,  and  that  those  who  are  entitled  to  vote  are 
those  who  in  some  sense  "belong"  on  the  reserva- 


tion, i.e.,  those  who  have  some  rights  in  the  prop- 
erty or  tribal  affairs  of  the  reservation.  Only  such 
individuals  are  directly  interested  in  the  applica- 
tion of  the  act  to  the  reservation.  In  my  judgment 
the  statutory  reference  to  Indians  "in"  the  reserva- 
tion is  properly  to  be  construed  as  comprising  in 
its  scope  those  Indians  who  reside  on  the  reserva- 
tion and  at  the  same  time  have  some  legal  interest 
in  the  affairs  of  the  reservation. 

In  each  case,  then,  two  qualifications  must  be 
met:  First,  the  qualification  of  residence;  second, 
that  of  legal  interest. 

Residence  is  commonly  interpreted  to  mean  not 
simply  physical  presence  but  the  maintenance  of 
a  home.  Thus,  students,  Indians  working  away 
from  the  reservation,  and  others  who  are  tempo- 
rarily absent,  but  who  intend  at  a  future  time  to 
return  to  a  home  on  the  reservation,  will  be  en- 
titled to  vote  by  absentee  ballot.  Mere  enrollment, 
however,  does  not  establish  residence. 

On  the  other  hand,  Indians  temporarily  within 
the  boundaries  of  the  reservation,  who  have  main- 
tained a  residence  elsewhere,  cannot  be  considered 
residents  of  the  reservation  and  will  not  be  entitled 
to  vote  in  the  referendum  for  that  reservation. 

The  second  qualification  of  voting  which  we 
have  noted  is  that  of  legal  interest  in  the  affairs  of 
the  reservation.  Such  interest  may  be  shown  in 
various  ways.  Clearly  those  who  own  restricted 
property  within  the  reservation  have  such  an  in- 
terest in  the  affairs  of  the  reservation  as  to  entitle 
them  to  vote  on  the  question  of  whether  basic 
changes  should  be  made  in  the  present  system  of 
property  holding.  There  are  other  legal  interests 
as  important  as  interests  of  property.  Those  In- 
dians who  are  entitled  to  participation  in  tribal 
elections  or  other  tribal  affairs  on  a  given  reserva- 
tion, clearly  have  a  legal  interest  within  the  pro- 
tection of  section  18.  Finally,  those  Indians  who 
receive  definite  benefits  of  any  sort,  e.  g.  rations, 
from  the  representatives  of  the  Interior  Depart- 
ment stationed  on  a  given  reservation,  have  a 
legitimate  interest  in  the  continuance  or  modifica- 
tion of  the  established  system.  See  Waldron  v. 
United  States   (143  Fed.  413) . 

It  is  obvious  that  the  foregoing  general  princi- 
ples will  not  dispose  of  many  special  cases  involv- 
ing change  of  residence,  intermarriage,  adoption, 
abandonment  of  tribal  relations,  etc.  Authority  to 
pass  upon  such  cases,  within  the  general  principles 
outlined  above,  is  properly  vested  in  the  Commis- 
sioner of  Indian  Affairs  by  virtue  of  United  States 
Code,  Title  25,  Section  2,  and  other  related  stat- 
utory provisions.  The  statutory  authority  and 
discretion  of  the  Commissioner  and  the  Secretary  of 
the  Interior  in  such  matters  is  affirmed  in  United 
States  v.    Boyd    (83   Fed.    547)  ;    United  States  v. 
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Holloday  (3  Wall.  407) .  It  would  be  proper,  how- 
ever, to  refer  all  questions  relating  to  the  acqui- 
sition or  abandonment  of  tribal  membership  to 
the  recognized  authorities  of  the  tribe  concerned. 
See  26  L.  D.  71;  Waldron  v.  United  States,  supra. 
Question  4. 

I  am  of  the  opinion  that  the  Indian  Service  is 
not  entirely  correct  "in  assuming  that  section  16 
limits  the  voters  entitled  to  cast  their  ballots  on 
the  ratification  of  a  constitution  to  the  resident 
members  of  the  tribe  or  tribes  occupying  a  reserva- 
tion and  that  it  also  excludes  from  voting  resident 
Indians  enrolled  on  other  reservations  and  resident 
Indians  without  tribal  affiliation  even  though  of 
one-half  degree  of  Indian  blood." 

Section  16  of  the  Wheeler-Howard  Act  provides: 

"Any  Indian  tribe,  or  tribes,  residing  on  the 
same  reservation,  shall  have  the  right  to  or- 
ganize for  its  common  welfare,  and  may  adopt 
an  appropriate  constitution  and  bylaws,  which 
shall  become  effective  when  ratified  by  a  ma- 
jority vote  of  the  adult  members  of  the  tribe, 
or  of  the  adult  Indians  residing  on  such  reser- 
vation, as  the  case  may  be,  at  a  special  election 
authorized  and  called  by  the  Secretary  of  the 
Interior  under  such  rules  and  regulations  as  he 
may  prescribe.  *   *   *" 

The  meaning  of  this  provision  is  clarified  by 
section  19,  which  provides: 

"*  *  *  The  term  'tribe'  wherever  used  in 
this  Act  shall  be  construed  to  refer  to  any 
Indian  tribe,  organized  band,  pueblo,  or  the 
Indians  residing  on  one  reservation.   *   *    *" 

It  is  clear  that  the  act  contemplates  two  distinct 
and  alternative  types  of  tribal  organization.  In  the 
first  place,  it  authorizes  the  members  of  a  tribe 
(or  of  a  group  of  tribes  located  upon  the  same 
reservation)  to  organize  as  a  tribe  without  regard 
to  any  requirements  of  residence.  In  the  second 
place,  this  section  authorizes  the  residents  of  a 
single  reservation  (who  may  be  considered  a  tribe 
for  purposes  of  this  act,  under  section  19)  to  or- 
ganize without  regard  to  past  tribal  affiliations. 

In  the  former  situation,  tribal  affiliation  is  essen- 
tial, and  residence  is  immaterial  in  the  determina- 
tion of  voting  rights. 

In  the  latter  situation,  residence  is  a  necessary 
condition  of  the  right  to  vote,  and  tribal  affiliation 
is  not  necessary.  Tribal  affiliation  may  still  be  one 
indication  of  the  right  to  reside  on  a  given  reserva- 
tion; but  other  proofs  of  such  right  are  possible, 
e.  g.,  the  holding  of  restricted  property  upon  the 
reservation,  or  the  regular  receipt  of  agency  serv- 


ices. I  am  of  the  opinion  that  when  the  residents 
of  a  reservation  are  organized  under  section  16, 
the  qualifications  for  voting  upon  the  constitution 
of  such  organization  will  be  identical  with  the 
qualifications  for  voting  upon  the  referendum  un- 
der section  18. 

It  may  be  noted  that  whether  the  organization 
is  effected  by  a  recognized  tribe  or  by  the  residents 
of  the  reservation,  first  recognized  as  a  tribe  under 
the  Wheeler-Howard  Act,  the  constitution  so  adop- 
ted may  prescribe  such  qualifications  of  member- 
ship or  suffrage  and  such  procedures  for  adoption 
or  abandonment  of  tribal  relations,  as  seem  proper 
to  the  Indians  concerned  and  the  Secretary  of  the 
Interior. 

The  notice  of  election  issued  by  the  Secretary  of 
the  Interior  for  the  adoption  of  a  constitution 
should  specify  whether  the  constitution  is  to  be 
adopted  by  a  single  tribe  or  by  the  Indians  residing 
on  a  single  reservation,  as  the  case  may  be. 
Question  5 

With  respect  to  the  question  of  what  Indians 
are  to  be  considered  members  of  a  given  tribe  for 
purposes  of  section  16,  I  am  of  the  opinion  that 
the  Indian  Service  is  incorrect  in  assuming  "that 
tribal  membership  can  be  determined  only  by  one 
of  the  official  rolls,  but  that  the  listing  of  an  In- 
dian on  the  annual  unofficial  Census  Roll  is  not 
prima  facie  evidence  of  the  right  to  vote." 

Section  16  of  the  Wheeler-Howard  Act  author- 
izes the  Secretary  of  the  Interior  to  prescribe  rules 
for  the  conduct  of  special  elections  for  the  adop- 
tion of  Indian  constitutions.  I  am  of  the  opinion 
that  this  section  confers  a  broad  authority  upon 
the  Secretary  of  the  Interior  to  pass  upon  the  quali- 
fications of  voters  and  that  this  authority  is  not 
limited  by  past  enrollments.  The  Wheeler-Howard 
Act  does  not  make  enrollment  a  test  of  tribal  mem- 
bership. Any  weight  to  be  given  to  an  enrollment 
statute  must  depend  upon  the  terms  of  the  statute 
itself.  Unless  such  statute  specifically  defines  tribal 
membership  for  purposes  of  tribal  organization,  as 
well  as  for  purposes  of  participation  in  tribal  prop- 
erty, it  is  not  binding  upon  the  Secretary  of  the 
Interior  in  the  determination  of  eligible  voters 
under  section    16. 

In  the  absence  of  any  statutory  provision  to  the 
contrary,  the  descendants  of  enrolled  members  of 
a  tribe  who  are  not  themselves  enrolled  but  who 
are  recognized  as  members  of  the  tribe,  in  accord- 
ance with  tribal  custom  and  usage,  have  the  right 
to  vote  on  the  adoption  of  a  tribal  constitution. 
Similarly,  recognized  members  of  the  tribe  who 
were,  through  accident  or  mistake,  omitted  from 
the  tribal  rolls  have  the  same  right  to  vote  (a  right 
which  does  not  carry  with  it  any  claims  to  tribal 
property)    as  other  members.  And  conversely,  per- 
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sons  who  have  been  enrolled  as  tribal  members  will 
have  no  right  to  vote  upon  the  adoption  of  a  tribal 
constitution  if  they  have  definitely  abandoned  their 
tribal  membership.  This,  of  course,  will  not  jeopar- 
dize the  individual  property  rights  of  such  In- 
dians. These  rights  are  guaranteed  by  statute  (see, 
for  instance,  U.S.  Code,  Title  43,  Section  189;  Title 
25,  Section  184) ,  and  are  not  dependent  upon  an 
actual  continuance  of  tribal  membership. 

I  am  of  the  opinion  that  it  is  within  the  proper 
authority  of  the  Secretary  of  the  Interior,  under 
the  provisions  of  section  16,  to  provide  that  any 
tribal  roll,  statutory  or  administrative,  shall  con- 
stitute prima  facie  evidence  of  the  right  to  vote  in 
an  election  called  for  under  this  section,  and  that 
it  is  within  his  authority  either  to  pass  upon,  di- 
rectly, or  to  refer  to  tribal  councils,  Indian  courts, 
or  administrative  officers  of  the  Interior  Depart- 
ment, any  claim  to  membership  of  persons  not  so 
listed,  as  well  as  any  challenges  to  the  tribal  mem- 
bership of  persons  who  are  so  listed.  The  judicial 
decisions  and  departmental  rulings  upholding  the 
power  of  an  Indian  tribe  to  determine  the  methods 
of  acquiring  or  abandoning  tribal  membership,  in 
accordance  with  custom  and  usage,  or  written  tribal 
ordinance  or  resolution,  have  been  collected  and 
reviewed  in  the  recent  opinion  of  this  Department 
on  "The  Powers  of  an  Indian  Tribe,"  approved 
October  25,  1934  (M.  27781). 
Question  6. 

Concerning  the  adoption  of  a  tribal  corporate 
charter  under  section  17,  the  Indian  Service  has  in 
my  judgment  been  correct  "in  assuming  that,  in- 
asmuch as  the  charter  is  issued  to  the  tribe,  only 
resident  adult  members  of  the  tribe,  whether  their 
membership  be  obtained  by  descent  or  by  adoption, 
are  entitled  to  vote  on  the  ratification  of  the  char- 
ter." 

Section  17  provides: 

"The  Secretary  of  the  Interior  may,  upon  pe- 
tition by  at  least  one-third  of  the  adult  Indians, 
issue  a  charter  of  incorporation  to  such  tribe: 
Provided,  That  such  charter  shall  not  become 
operative  until  ratified  at  a  special  election  by 
a  majority  vote  of  the  adult  Indians  living  on 
the  reservation.  *   *   *" 

Section  17  must  be  construed  in  the  light  of  the 
preceding  section.  Its  effect  is  to  permit  the  same 
groups  which  may  organize  and  adopt  constitutions 
under  section  16,  to  become  corporate  bodies.  In 
analyzing  section  16  it  has  been  seen  that  two  types 
of  organization  are  possible:  (1)  Organization  of 
a  traditionally  recognized  tribe;  and  (2)  organiza- 
tion of  the  residents  of  a  reservation  as  such.  The 
same   alternative   is   involved  in    the   language   of 


section  17.  Under  section  17,  where  the  Indians 
resident  on  a  given  reservation,  as  above  defined, 
organize  and  adopt  a  constitution,  the  same  Indians 
may  accept  a  corporate  charter.  In  this  connection 
the  phrase  "petition  by  at  least  one-third  of  the 
adult  Indians"  clearly  refers  to  a  petition  by  one- 
third  of  the  adult  Indians  entitled  to  vote  on  the 
referendum  or  constitution.  The  later  requirement 
"that  such  charter  shall  not  become  operative  until 
ratified  at  a  special  election  by  a  majority  vote  of 
the  adult  Indians  living  on  the  reservation,"  can 
only  mean  that  a  majority  of  the  same  group  must 
ratify  the  charter. 

Where,  however,  a  traditionally  recognized  tribe 
desires  to  organize  and  to  become  incorporated,  its 
membership  being  distinct  from  the  body  of  resi- 
dents upon  any  given  reservation,  some  difficulty  is 
found  in  the  proper  interpretation  of  the  phrases 
"one-third  of  the  adult  Indians,"  and  "a  majority 
vote  of  the  adult  Indians  living  on  the  reservation." 

The  phrase  "one-third  of  the  adult  Indians"  must 
refer  to  the  membership  of  the  tribe  seeking  incor- 
poration. Does  the  phrase  "a  majority  vote  of  the 
adult  Indians  living  on  the  reservation,"  likewise 
refer  to  the  members  of  such  tribe,  or  does  it  in- 
clude other  Indians  living  on  the  reservation  and 
exclude  members  of  the  tribe  who  do  not  live  on 
the  reservation? 

On  its  face,  the  requirement  of  "a  majority  vote 
of  the  adult  Indians  living  on  the  reservation" 
would  seem  to  be  independent  of  any  requirement 
of  tribal  affiliation.  Upon  analysis,  however,  it  will 
be  seen  that  this  construction  leads  to  an  absurd 
result  which  Congress  could  not  have  intended. 
Where  a  tribe  seeking  incorporation  includes  only 
a  fraction  of  the  Indians  residing  on  a  given  res- 
ervation, the  interpretation  in  question  would  give 
the  remainder  of  the  Indians  on  that  reservation 
the  power  to  determine,  against  the  will  of  a  ma- 
jority of  the  tribe  concerned,  whether  or  not  the 
tribe  should  receive  a  corporate  charter.  True,  the 
petition  for  such  charter  must  have  been  signed 
by  one-third  of  the  adult  Indians  of  the  tribe,  yet 
an  opposition  amounting  to  two-thirds  of  the  tribe 
might  be  overcome  by  the  vote  of  Indians  living 
on  the  same  reservation  but  not  directly  interested 
in  the  manner  of  organization  of  the  tribe  seeking 
a  charter.  Such  a  possibility  involves  so  grave  an 
infringement  of  the  principles  of  majority  rule  that 
an  interpretation  leading  to  this  result  ought  not 
to  be  adopted  if  any  more  reasonable  interpreta- 
tion is  possible.  Certainly,  there  is  no  indication 
in  any  part  of  the  statute  itself,  or  in  any  of  the 
proceedings  leading  to  its  adoption  that  such  a 
result  was  contemplated  by  Congress. 

To  avoid  this  result  it  is  necessary  to  hold  that 
"a  majority  vote  of  the  adult  Indians  living  on  the 
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reservation,"  refers  only  to  those  Indians  concerned 
in  the  adoption  of  a  charter;  i.e.,  to  those  Indians 
who  are  members  of  the  tribe  which  has  petitioned 
for  a  charter.  In  my  opinion  such  a  construction  is 
justified,  in  the  light  of  the  close  connection  be- 
tween section  16  and  section  17,  and  in  the  light 
of  the  fact  that  tribal  membership  is  prescribed  as 
a  qualification  for  voting  upon  the  acceptance  of 
a  tribal  constitution,  under  section  16  and  petition- 
ing for  a  tribal  charter,  under  section  17. 

On  the  other  hand,  the  phrase  "living  on  the 
reservation"  cannot  be  dismissed  as  meaningless.  It 
must  be  seen  as  an  additional  qualification  for  vot- 
ing in  the  ratification  of  a  tribal  charter.  Only 
those  members  of  the  tribe  who  have  maintained  a 
residence  upon  the  reservation  will  be  entitled  to 
vote  in  the  election  for  the  ratification  of  a  tribal 
charter. 

Question  7 

The  question  is  raised  whether  or  not  the  Indian 
Service  is  correct  "in  assuming  that  the  Indians,  en- 
rolled or  unaffiliated,  who  accept  land  on  newly 
organized  reservations  by  this  acceptance  also  ac- 
cept the  act  and  that  no  special  election  will  be  re- 
quired to  decide  on  acceptance  or  rejection." 

I  am  of  the  opinion  that  this  assumption  is  cor- 
rect. Section  7  of  the  act  provides: 

"The  Secretary  of  the  Interior  is  hereby 
authorized  to  proclaim  new  Indian  reservations 
on  lands  acquired  pursuant  to  any  authority 
conferred  by  this  act.  *   *   *" 

Section  18  provides: 

"This  Act  shall  not  apply  to  any  reservation 
wherein  a  majority  of  the  adult  Indians,  vot- 
ing at  a  special  election  duly  called  by  the  Sec- 
retary of  the  Interior,  shall  vote  against  its 
application.  It  shall  be  the  duty  of  the  Secre- 
tary of  the  Interior,  within  one  year  after  the 
passage  and  approval  of  this  Act,  to  call  such 
an  election,  which  election  shall  be  held  by 
secret  ballot  upon  thirty  days'  notice." 

It  would  be  unreasonable  to  construe  section  18 
as  applicable  to  new  reservations.  Such  reservations 
might  be  established  after  June  18,  1935,  or  so 
shortly  before  that  date  as  to  make  a  timely  refer- 
endum impossible.  Furthermore,  since  entrance 
upon  such  new  reservations  is  voluntary,  the  under- 
lying reason  for  the  referendum  fails. 

I  am  of  the  opinion,  therefore,  that  the  Wheeler- 
Howard  Act  will  apply  to  such  new  reservations. 
Question  8 
The  question  is  raised  whether  or  not  the  In- 
dian Service  is  correct  "in  assuming  that  a  group 


or  distinct  tribe  of  Indians  now  occupying  a  definite 
geographical  area  within  one  of  the  present  reser- 
vations may,  without  the  consent  of  the  majority 
of  the  adults  living  on  the  entire  reservation,  be 
permitted  to  form  a  tribal  organization  of  its  own 
and  to  become  incorporated,  if  it  so  desires,  for  such 
property  matters  as  relate  only  to  that  particular 
group." 

In  my  opinion,  this  assumption  is  correct. 

Section  16  provides  that: 

"Any  Indian  tribe,  or  tribes,  residing  on  the 
same  reservation,  shall  have  the  right  to  orga- 
nize *  *  *." 

The  right  to  organize  is  not  restricted  to  the  col- 
lective group  of  tribes,  where  more  than  one  tribe 
is  located  on  a  single  reservation.  Thus,  any  one 
of  several  such  tribes,  or  bands  (since  a  band  is  a 
"tribe"  within  the  definition  of  section  19)  ,  may 
organize  under  section  16,  on  its  own  behalf,  with- 
out securing  the  consent  of  other  Indians  residing 
on  the  same  reservation. 

Having  organized,  such  tribe  or  band  may  secure 
a  charter  of  incorporation  as  noted  in  the  answer 
to  question  6.  Only  members  of  that  tribe  will  be 
entitled  to  sign  a  petition  for  such  corporate  charter 
and  to  vote  upon  the  ratification  of  such  petition. 
Question  9. 

I  am  of  the  opinion  that  the  Indian  Service  is 
correct  "in  assuming  that  a  tribe  organized  under 
section  16  may  exercise  the  power  of  eminent  do- 
main in  the  acquisitilon  of  land  as  against  its  mem- 
bers, but  not  in  the  case  of  land  owned  in  fee  by 
nonmembers." 

The  power  of  eminent  domain  is  one  of  the  usual 
powers  of  sovereignty.  It  is,  as  the  United  States 
Supreme  Court  held  in  Cincinnati  v.  Louisville 
and  Nash.  R.R.  Co.  (223  U.S.  390,  404) ,  "one  of 
the  powers  vital  to  the  public  welfare  of  every 
self-governing  community." 

No  Federal  statutes  terminating  the  exercise  of 
this  power  by  an  Indian  tribe  are  known.  There- 
fore, under  the  doctrines  advanced  in  the  recent 
opinion  of  this  Department  on  "Powers  of  Indian 
Tribes"  (M-27781,  approved  October  25,  1934), 
the  power  of  eminent  domain  is  one  of  those  powers 
which  are  vested  in  an  Indian  tribe  within  the 
meaning  of  Section  16  of  the  Wheeler-Howard  act. 

Since  this  power  was  not  created  by  or  under  the 
Constitution  of  the  United  States  but  in  fact  ante- 
dated the  formation  of  the  Union  and  subsists  as  a 
valid  power  aside  from  any  special  Federal  authori- 
zation, it  is  not  controlled  by  the  Fifth  Amendment. 
Such  was  the  holding  of  the  Supreme  Court  in 
Talton  v.  Mayes  (163  U.S.  376) ,  with  respect  to  the 
power  of  an  Indian  tribe  to  imprision  a  member. 
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As  the  Fifth  Amendment  does  not  guarantee  to  the 
tribal  Indian  any  rights  of  personal  liberty  as 
against  his  own  tribal  Government  (there  is  no 
question  but  that  it  protects  him  against  acts  of 
Congress  or  other  Federal  agencies) ,  no  more  can  it 
protect  his  property  rights. 

This  does  not  mean  that  the  tribal  Indian  is 
without  safeguards  against  oppressive  acts  of  tribal 
authorities.  Such  safeguards,  however,  must  be  de- 
rived from  legislation  or  treaty  provisions  or  from 
the  constitution  of  the  Indian  tribe  itself  and  not 
from  the  bill  of  rights  of  the  Federal  Constitution. 

If  the  Indians  of  a  given  tribe  wish  to  abolish  or 
narrowly  restrict  the  exercise  of  condemnation 
powers  by  their  tribal  Government  they  may  do  so. 
If  they  choose  to  grant  the  tribal  Government  broad 
and  liberal  powers  in  this  respect,  they  may  do  so. 
So  far  as  members  of  the  tribe  are  concerned,  the 
tribal  constitution,  on  this  subject,  will  be  supreme, 
—unless  some  act  of  Congress  has  had  the  effect  of 
limiting  tribal  condemnation  powers. 

With  respect  to  unallotted  tribal  lands,  certainly, 
no  such  legislative  limitation  can  be  found.  Posses- 
sory interests  in  such  lands  are  transferred  among 
individual  Indians,  in  accordance  with  tribal  cus- 
toms or  departmental  rules,  and  no  reason  can  be 
found  to  prevent  an  Indian  tribe  from  resuming 
possession  when  the  public  welfare  so  requires. 

With  respect  to  allotted  land  owned  by  a  member 
of  the  tribe  and  subject  to  restrictions  upon  aliena- 
tion, the  only  question  is:  Do  such  restrictions  pre- 
vent involuntary  transfer  of  the  land  to  the  Indian 
tribe?  It  is  clear  that  the  mere  fact  of  allotment 
does  not  lessen  the  jurisdiction  of  the  tribe  over 
the  person  and  property  of  its  members.  (United 
States  v.  Nice,  241  U.S.  591;  Perrin  v.  United  States, 
232  U.S.  478.) 

What  is  the  effect  of  the  specific  restriction 
against  alienation? 

Section  348,  Title  25,  United  States  Code,  pro- 
vides: "and  if  any  conveyance  shall  be  made  of  the 
lands  set  apart  and  allotted  as  herein  provided  *  *  * 
before  the  expiration  of  the  time  above  mentioned, 
such  conveyance  *  *  *  shall  be  absolutely  null  and 
void." 

This  section  if  still  in  force  would  undoubtedly 
prevent  the  condemnation  of  restricted  land  by  an 
Indian  tribe,  since  transfer  by  condemnation  is 
clearly  one  type  of  "conveyance." 

Section  348,  however,  is  superseded  by  section  4 
of  the  Wheeler-Howard  Act,  which  provides,  inter 
alia, 

"*  *  *  such  lands  or  interests  may,  with  the 
approval  of  the  Secretary  of  the  Interior,  be 
sold,  devised,  or  otherwise  transferred  to  the 
Indian  tribe.  *  *  *" 


Here,  certainly,  is  no  prohibition  against  trans- 
fer of  title  to  the  tribe  through  eminent  do- 
main proceedings.  It  is  clear  that  the  phrase  "other- 
wise transferred,"  includes  involuntary  as  well  as 
voluntary  transfer  and  covers  condemnation.  (See 
25  Stat.  L.  357;  Hanson  Co.  v.  United  States,  261 
U.S.  581,  587;  United  States  v.  Graham  and  Irvine, 
250  Fed.  499.) 

The  effect  of  this  provision,  taken  together  with 
the  remainder  of  section  4,  is  simply  to  qualify  the 
tribal  right  of  eminent  domain  with  respect  to 
restricted  property  by  requiring  the  approval  of  the 
Secretary  for  the  exercise  of  this  power. 

The  fact  that  title  to  allotments  may  be  held  by 
the  United  States  in  trust  for  the  individual  Indian 
raises  no  obstacle  to  condemnation  proceedings. 
Such  lands  may  be  condemned  under  State  Laws 
"in  the  same  manner  as  land  owned  in  fee  may  be 
condemned,  and  the  money  awarded  as  damages 
shall  be  paid  to  the  allottee."  (U.S.  Code,  Tit.  25, 
Sec.  357;  see  United  States  v.  Ft.  Smith  and  W.  R. 
Co.,  195  U.S.  211,  214;  and  Okla.  K.  and  M.  I.  Ry. 
Co.  v.  Boioling,  249  Fed.  392.)  If  the  location  of 
legal  title  in  the  United  States  is  no  obstacle  to 
condemnation  under  State  laws  it  is  certainly  no 
obstacle  to  condemnation  under  tribal  laws. 

It  is  proper  to  add  that  since  the  tribal  power 
of  condemnation  is  based,  in  the  first  instance,  upon 
tribal  jurisdiction  over  the  members  of  the  tribe, 
it  ceases  to  exist  where  an  Indian  abandons  his 
tribal  membership;  and  as  was  said  in  the  opinion 
of  this  Department  on  "Powers  of  Indian  Tribes," 
(M-27781,  approved  October  25,  1934,  at  page  36) , 
"any  member  of  any  Indian  tribe  is  at  full  liberty 
to  terminate  his  tribal  relationship  whenever  he  so 
chooses."  (Citing  United  States  ex  rel.  Standing 
Bear  v.  Crook,  5  Dill.  453;  25  Fed.  Cases  No. 
14891.) 

Threatened  oppression  in  the  form  of  condemna- 
tion, taxation,  or  other  incidents  of  social  control 
may  be  avoided  by  the  termination  of  the  land- 
owner's tribal  status.  But  if  he  remains  to  share  in 
the  benefits  of  tribal  life  he  must  bear  its  burdens. 

The  restricted  land  of  the  Indian  who  has  sev- 
ered his  tribal  affiliation  is  not  subject  to  tribal  con- 
demnation proceedings  under  tribal  law. 

Indians  who  have  received  fee  patents  have  there- 
by become  "subject  to  the  laws  *  *  *  of  the  State 
or  Territory  in  which  they  may  reside."  (U.S.  Code, 
Tit.  25,  Sec.  349.) 

Accordingly,  patented  land  may  be  condemned, 
as  it  may  be  taxed,  on  exactly  the  same  basis  as  the 
lands  of  non-Indians.  An  Indian  tribe  will  have 
whatever  rights  of  condemnation  the  laws  of  the 
State  may  give  to  it.  In  many  States  land  may  be 
condemned  for  specified  purposes,  by  "persons,"  by 
"corporations,"    by    "settlements,"    by    "municipal 
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corporations"  and  by  other  types  of  organization. 
An  Indian  tribe  may  qualify  under  various  of  these 
categories,  particularly  if  it  is  chartered  as  a  Fed- 
eral municipal  corporation  under  section  17  of  the 
Wheeler-Howard  Act.  It  may  be  noted  that  section 
17  specifically  confirms  the  power  "to  purchase, 
take  by  gift  or  bequest,  or  otherwise  *  *  *  property 
of  every  description."  Even  without  such  a  charter 
an  Indian  tribe  may  be  recognized  as  a  corporate 
entity.  (See  Lane  v.  Pueblo  of  Santa  Rosa,  249  U.S. 
110;  and  see  14  Corpus  Juris  97  and  cases  cited.) 

Land  held  in  fee,  therefore,  whether  owned  by 
Indians  or  by  non-Indians,  may  be  condemned  by 
an  Indian  tribe  only  in  accordance  with  State  law, 
through  proceedings  brought  in  State  courts.  Since 
the  laws  of  the  different  States  vary  considerably 
with  respect  to  the  entities  which  can  invoke  con- 
demnation proceedings  and  the  purposes  for  which 
these  proceedings  may  be  used,  no  opinion  is  here 
expressed  on  the  scope  of  tribal  condemnation 
powers  under  State  laws. 

Question  10. 

The  question  is  raised:  "Can  land  on  the  local 
tax  rolls  be  relieved  of  the  burden  of  local  taxation 
when  it  is  acquired  by  an  organized  tribe  or  tribal 
corporation,  title  being  taken  by  the  tribe  or  tribal 
corporation?" 

The  Indian  tribes  have  long  been  recognized  as 
vested  with  governmental  powers,  subject  to  limita- 
tions imposed  by  Federal  statutes.  The  powers  of 
an  Indian  tribe  cannot  be  restricted  or  controlled 
by  the  governments  of  the  several  States.  The  tribe 
is,  therefore,  so  far  as  its  original  absolute  sover- 
eignty has  been  limited,  an  instrumentality  and 
agency  of  the  Federal  Government.  (See  the  recent 
opinion  of  this  Department,  "Powers  of  Indian 
Tribes,"  approved  October  25,  1934-M.  27781.) 

Various  statutes  authorize  the  delegation  of  new 
powers  of  government  to  the  Indian  tribes.  (See 
opinion  cited  above.)  The  most  recent  of  such  stat- 
utes is  the  Wheeler-Howard  Act,  which  sets  up  as 
one  of  its  primary  objectives,  the  purpose  "to  grant 
certain  rights  of  home  rule  to  Indians."  This  Act 
Contemplates  the  devolution  to  the  duly  organized 
Indian  tribes  of  many  powers  over  property  and 
personal  conduct  which  are  now  exercised  by  offi- 
cials of  the  Interior  Department.  The  granting  of 
a  Federal  corporate  charter  to  an  Indian  tribe  con- 
firms the  character  of  such  a  tribe  as  a  Federal 
instrumentality  and  agency.  An  Indian  tribe, 
whether  incorporated  or  unincorporated,  is  entitled 
to  the  same  degree  of  exemption  from  State  taxa- 
tion as  may  be  claimed  by  any  other  Federal  instru- 
mentality. 

It  is,  however,  distinctly  laid  down  in  the  case  of 
M'Culloch  v.  Maryland  (4  Wheat.  316)  ,  and  the 
rule  has  been  followed  consistently  in  subsequent 


cases,  that  the  property  of  a  Federal  instrumentality 
may  be  taxed  if  the  tax  does  not  hinder  the  opera- 
tions of  the  instrumentality.  (See  Railroad  Com- 
pany v.  Peniston,  18  Wall.  5,  36—37;  Gromer  v. 
Standard  Dredging  Company,  224  U.S.  362,  371; 
Goudy  v.  Mcath,  203  U.S.  146) . 

The  question  of  how  far  State  taxation  may  hin- 
der a  Federal  instrumentality  in  the  exercise  of  its 
peculiar  functions  is  not  to  be  decided  by  any 
simple  rule  of  thumb.  In  general,  the  expressed 
intent  of  Congress  will  be  controlling,  but  in  the 
absence  of  such  expressed  intent  it  will  depend 
upon  the  circumstances  of  the  particular  case 
whether  the  tax  in  question  can  be  regarded  as  an 
interference  with  activities  authorized  by  the  Fed- 
eral Government. 

In  general,  it  may  be  assumed  that  lands  which 
the  Federal  Government  permits  Indian  tribes  to 
acquire  and  own  are  deemed  by  the  Federal  Gov- 
ernment to  be  essential  to  the  economic  well-being 
of  the  Indians  concerned.  If  the  wards  of  the  Fed- 
eral Government  are  unable  to  maintain  a  decent 
standard  of  living  for  themselves,  the  burdens  of  the 
Federal  Government  in  the  way  of  hospitalization, 
distribution  of  rations,  etc.,  are  considerably  in- 
creased. It  is  known  that,  with  but  few  exceptions, 
the  Indian  tribes  are  in  such  dire  straits  economi- 
cally that  any  State  taxation  of  their  property  must 
aggravate  their  economic  distress  and  increase  the 
burdens  of  the  Federal  Government. 

It  is  easy  to  conceive  of  a  situation  in  which  a 
self-supporting  and  prosperous  tribal  corporation 
might  be  properly  subjected  to  State  and  property 
taxes.  (See  McCurdy  v.  United  States,  246  U.S. 
263.)  But  where  it  appears  that  a  general  property 
tax  imposed  on  the  lands  of  a  tribal  corporation 
would  directly  increase  the  burdens  of  the  Federal 
Government,  a  State  law  imposing  such  a  tax  would 
appear  to  be  unconstitutional. 

With  respect  to  reservation  lands  purchased  by 
an  incorporated  tribe  the  case  against  taxation  is 
especially  clear. 

The  Wheeler-Howard  Act  specifically  provides, 
in  section  17,  that: 

"Such  charter  may  convey  to  the  incorpo- 
rated tribe  the  power  to  purchase  *  *  *  and 
dispose  of  property  of  every  description  *  *  * 
but  no  authority  shall  be  granted  to  sell,  mort- 
gage, or  lease  for  a  period  exceeding  ten  years 
any  of  the  land  included  in  the  limits  of  the 
reservation." 

"Land  included  in  the  limits  of  the  reservation" 
cannot  be  sold  or  mortgaged  by  the  incorporated 
tribe— not  even  if  the  Secretary  of  the  Interior 
should  consent  to  such  alienation.  The  prohibition 
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is  absolute.  In  the  light  of  this  prohibition  it  can- 
not reasonably  be  held  that  Congress  intended  to 
permit  the  loss  of  such  reservation  lands  through 
tax  sales.  And  if  tax  sales  are  prohibited,  taxes 
must  likewise  be  prohibited.  (The  New  York  In- 
dians, 5  Wall.  761,  768,  769.) 

The  case  is  not  radically  different  from  that  of 
The  Kansas  Indians  (5  Wall.  737) ,  in  which  it  ap- 
peared that  lands  of  the  Miami  Indians  had  been 
exempted  from  "levy,  sale,  execution,  and  for- 
feiture." The  Supreme  Court  held  that  this  guar- 
antee, by  itself,  rendered  State  taxation  of  the 
Miami  lands  unconstitutional,  declaring: 

"There  is,  however,  one  provision  in  the 
Miami  treaty— being  in  addition  to  the  securi- 
ties furnished  the  Shawnees  and  Weas— which, 
of  itself,  preserves  the  Miami  lands  from  taxa- 
tion. This  particular  provision  exempts  the 
lands  from  'levy,  sale,  execution,  and  forfei- 
ture.' It  is  argued,  that  these  words  refer  to  a 
levy  and  sale  under  judicial  proceedings,  but 
such  a  construction  would  be  an  exceedingly 
narrow  one,  whereas  enlarged  rules  of  construc- 
tion are  adopted  in  reference  to  Indian  treaties. 
In  speaking  of  these  rules,  Chief  Justice  Mar- 
shall says:  'The  language  used  in  treaties  with 
the  Indians  shall  never  be  construed  to  their 
prejudice,  if  words  be  made  use  of  which  are 
susceptible  of  a  more  extended  meaning  than 
their  plain  import  as  connected  with  the  tenor 
of  their  treaty.'   (6  Peters,  582.) 

Applying  this  principle  to  the  case  in  hand, 
is  it  not  evident  that  the  words  'levy,  sale  and 
forfeiture'  are  susceptible  of  a  meaning,  which 
would  extend  them  to  the  ordinary  proceedings 
for  the  collection  of  taxes?  Taxes  must  be  first 
levied,  and  they  cannot  be  realized  without  the 
power  of  sale  and  forfeiture,  in  case  of  non- 
payment. The  position,  it  seems  to  us,  is  too 
plain  for  argument.  The  object  of  the  treaty 
was  to  hedge  the  lands  around  with  guards 
and  restrictions,  so  as  to  preserve  them  for  the 
permanent  homes  of  the  Indians.  In  order  to 
accomplish  this  object,  they  must  be  relieved 
from  every  species  of  levy,  sale,  and  forfeiture— 
from  a  levy  and  sale  for  taxes,  as  well  as  the 
ordinary  judicial  levy  and  sale." 

So  it  may  be  said,  in  the  case  under  consideration, 
that  it  would  be  an  exceeedingly  narrow  construc- 
tion of  a  provision  which  should  receive  liberal  in- 
terpretation to  hold  that  lands  within  an  Indian 
reservation  may  not  be  sold  by  an  incorporated 
tribe  but  may  be  sold  on  behalf  of  the  tribe  at  a 
tax  sale. 

In  the  converse  situation,  where  the  power  to  sell 


Indian  lands  was  granted  by  statute  to  certain  In- 
dians, the  Supreme  Court  held  that  voluntary  and 
involuntary  alienation  were  so  closely  linked  as  to 
indicate  the  intent  of  Congress  to  permit  State  tax- 
ation. The  court  declared: 

"It  requires  a  technical  and  narrow  construc- 
tion to  hold  that  involuntary  alienation  con- 
tinues to  be  forbidden  while  the  power  of  vol- 
untary alienation  is  granted  *  *  *."  (Gondy  v. 
Meath,  203  U.S.  146,  150.) 

I  conclude,  therefore,  that  with  respect  to  lands 
acquired  by  an  incorporated  Indian  tribe  within 
the  limits  of  a  reservation,  a  State  property  tax 
would  be  unconstitutional. 

Lands  purchased  by  an  incorporated  Indian  tribe, 
but  lying  outside  of  any  Indian  reservation,  are  not 
made  inalienable  by  any  provision  of  the  Wheeler- 
Howard  Act.  It  is  difficult  to  see  any  reason  why 
such  lands  should  not  be  taxable  by  the  State  if 
they  are  freely  alienable.  However,  it  is  conceivable 
that  a  corporate  charter  or  tribal  constitution  might 
contain  restrictions  upon  alienation  authorized, 
although  not  required,  by  the  terms  of  the  Wheeler- 
Howard  Act.  So  much  variation  is  possible  in  the 
terms  of  such  restrictions,  and  so  much  variation 
exists  in  the  economic  circumstances  and  political 
condition  of  the  various  Indian  tribes,  that  it  would 
be  improper  to  venture  an  advance  opinion  on  the 
constitutionality  of  a  State  property  tax  under  these 
varying  conditions  and  circumstances. 
Question  11. 

The  question  is  raised  whether  the  provisions  of 
section  5,  with  respect  to  the  taking  of  "title  to  any 
lands  or  rights  acquired  pursuant  to  this  act"  in 
the  name  of  the  United  States  and  the  exemption 
of  such  lands  from  State  taxation,  are  applicable 
to  "lands  and  rights  purchased  or  otherwise  ac- 
quired by  the  tribes  or  tribal  corporations  with 
their  own  funds  pursuant  to  any  sections  of  the 
act."  The  final  sentence  of  section  5  provides: 

"Title  to  any  lands  or  rights  acquired  pur- 
suant to  this  Act  shall  be  taken  in  the  name  of 
the  United  States  in  trust  for  the  Indian  tribe 
or  individual  Indian  for  which  the  land  is  ac- 
quired, and  such  lands  or  rights  shall  be  ex- 
empt from  State  and  local  taxation." 

The  question  remains:  Does  the  phrase  "lands 
or  rights  acquired  pursuant  to  this  Act"  apply  to 
all  land  which  may  be  acquired  by  an  Indian  tribe, 
incorporated  or  unincorporated? 

It  is  clear  that  the  primary  application  of  this 
phrase  is  to  lands  acquired  by  the  Secretary  of  the 
Interior,  pursuant  to  the  provisions  of  section  5, 
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for  an  Indian  tribe  or  for  Indian  individuals, 
through  purchase,  relinquishment,  gift,  exchange 
or  assignment. 

Likewise,  this  phrase  must  be  held  applicable 
to  restricted  lands  acquired  by  an  Indian  tribe  pur- 
suant to  section  4.  It  is  only  by  virtue  of  this  sec- 
tion that  an  Indian  tribe  has  any  right  at  all  to 
acquire  restricted  lands,  and  the  acquisition  of  such 
lands  is  clearly  "pursuant  to  this  act." 

On  the  other  hand,  the  acquisition  of  unre- 
stricted lands  by  an  Indian  tribe  does  not  depend 
upon  any  provisions  of  the  Wheeler-Howard  Act. 
Aside  from  any  authority  granted  by  this  act,  an 
Indian  tribe,  whether  conceived  as  an  unincorpo- 
rated association  or  as  a  municipal  or  quasi- 
municipal  corporation  (see  Lane  v.  Pueblo  of 
Santa  Rosa,  249  U.S.  110;  United  States  v.  Lucero, 
1  N.M.  422) ,  may  acquire  property,  real  or  per- 
sonal, pursuant  to  the  laws  of  the  State  in  which  the 
property  is  situated.  It  is  true  that  authority  to 
acquire  "property  of  every  description"  is  men- 
tioned in  section  17  of  the  Wheeler-Howard  Act  as 
one  of  the  powers  of  an  incorporated  Indian  tribe; 
but  such  power  with  respect  to  unrestricted  prop- 
erty is  neither  created  nor  limited  by  section  17,  nor 
by  any  other  section  of  the  Wheeler-Howard  Act. 

I  am  of  the  opinion,  therefore,  that  the  acquisi- 
tion of  such  unrestricted  property  is  not  within 
the  scope  of  the  phrase  "lands  or  rights  acquired 
pursuant  to  this  act."  A  serious  question  is  raised 
with  respect  to  the  power  of  an  Indian  tribe  in- 
corporated under  section  17  to  acquire  restricted 
property  in  its  own  name.  On  the  one  hand,  it 
may  be  argued  that  since  such  restricted  property 
can  be  acquired  only  by  virtue  of  the  provisions 
of  the  Wheeler-Howard  Act,  it  falls  within  the 
phrase  "lands  or  rights  acquired  pursuant  to  this 
Act."  On  the  other  hand,  section  17  expressly 
authorizes  the  acquisition  by  the  incorporated  tribe 
of  property  of  every  description  and  provides  that 
the  charter  may  grant  "the  power  to  purchase  re- 
stricted Indian  lands."  This  language  appears  to 
contemplate  that  the  title  is  to  be  held  in  the  name 
of  the  corporation  and  not  in  the  name  of  the 
United  States.  Upon  due  consideration  I  have 
reached  the  conclusion  that  the  more  specific  pro- 
vision of  section  17  should  prevail  over  the  appar- 
ently inconsistent  general  provision  of  section  5. 
Accordingly,  an  incorporated  Indian  tribe  may 
acquire  either  restricted  or  unrestricted  property 
in  its  own  name,  while  a  tribe  not  incorporated 
under  section  17  may  acquire  unrestricted  property 
in  its  own  name  but  cannot  acquire  restricted 
property  except  with  the  consent  of  the  Secretary 
of  the  Interior  and  in  the  name  of  the  United 
States. 

Unrestricted  lands  purchased  in  the  name  of  any 


tribe,  incorporated,  and  likewise  restricted  lands 
acquired  directly  in  the  name  of  an  incorporated 
tribe,  are  not  subject  to  the  provisions  of  section  5. 
For  this  reason,  they  are  not  expressly  exempted 
from  taxation  by  the  language  of  section  5.  They 
may,  however,  be  exempted  from  taxation,  as  prop- 
erty of  a  Federal  instrumentality,  under  the  cir- 
cumstances noted  in  the  answer  given  to  Ques- 
tion  10. 

Question  12. 
The  question  is  asked: 

"Can  homestead  allotments  of  Indians  on  the 
public  domain  be  purchased  either  by  the  tribe  or 
by  the  United  States  in  trust  for  either  the  individ- 
ual or  the  tribe,  as  the  case  may  be,  in  view  of  the 
provisions  of  Section  8?  Can  a  homestead  allotment 
be  exchanged  for  restricted  Indian  land?" 
Section  8  provides: 

"Nothing  contained  in  this  Act  shall  be  con- 
strued to  relate  to  Indian  holdings  of  allotments  or 
homesteads  upon  the  public  domain  outside  of  the 
geographic  boundaries  of  any  Indian  reservation 
now  existing  or  established  hereafter." 
It  is  clear  that,  under  section  8,  neither  the  exten- 
sion of  trust  restrictions  provided  by  section  2,  nor 
the  restrictions  upon  alienation  enumerated  in  sec- 
tion 4,  nor  the  authorization  given  to  the  Secre- 
tary of  the  Interior  to  regulate  the  use  of  Indian 
lands,  under  section  6,  nor  the  various  provisions 
of  the  act  dealing  with  Indian  reservations  and  the 
residents  thereof,  can  be  applied  to  Indian  "allot- 
ments or  homesteads  upon  the  public  domain  out- 
side of  the  geographic  boundaries  of  any  Indian 
reservation  now  existing  or  established  hereafter." 

Does  section  8  likewise  prohibit  the  acquisition 
of  such  lands  by  an  Indian  tribe  or  by  the  Secre- 
tary of  the  Interior?  An  affirmative  answer  to  this 
question  is  possible  only  if  such  acquisition  de- 
pends for  its  validity  upon  some  provision  of  the 
Wheeler-Howard  Act  itself.  If  such  acquisition  can 
be  effectuated  under  existing  law,  it  is  not  for- 
bidden by  section  8. 

Under  existing  law,  as  noted  in  the  answer  given 
to  question  11,  an  Indian  tribe  may  purchase  or 
otherwise  acquire  unrestricted  land,  in  its  own 
name,  subject  to  the  laws  of  the  State  in  which  the 
land  is  situated.  The  power  to  purchase  such  land 
is  not  derived  from  any  provision  of  the  Wheeler- 
Howard  Act.  In  my  opinion  no  significant  distinc- 
tion can  be  drawn  between  the  purchase  of  unre- 
stricted land  and  the  purchase  of  homestead  allot- 
ments upon  the  public  domain.  Of  course,  the  land 
cannot  be  purchased  if  the  owner  is  unable  to 
convey  title,  but  where  the  owner  of  such  land, 
with  or  without  the  consent  of  the  Secretary  of 
the  Interior,  may  convey  the  land  to  a  third  party, 
it  can  be  no  obstacle  to  the  conveyance  that  the 
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third  party  is  an  Indian  tribe.  Nor  is  there  any 
reason  why,  after  the  tribe  has  acquired  such  prop- 
erty in  its  own  name,  it  should  not  if  it  so  desires 
yield  legal  title  to  the  United  States  under  the  pro- 
visions of  section  5. 

A  more  difficult  question  would  be  raised  if  the 
Secretary  of  the  Interior  should  seek  to  acquire 
title  directly  from  the  owner  of  a  homestead  allot- 
ment. Authority  for  such  acquisition  could  not  be 
derived  from  section  5  of  the  Wheeler-Howard  Act, 
in  view  of  the  language  of  section  8.  I  conclude 
that  except  where  existing  law  authorizes  the  use 
of  specified  funds  for  the  acquisition  of  lands  for 
Indians  or  Indian  tribes,  the  Secretary  of  the  In- 
terior has  no  authority  to  acquire  such  lands  from 
their  individual  owners. 

Should  an  owner  of  such  land  desire  to  exchange 
his  homestead  allotment  for  restricted  land  within 
an  Indian  reservation,  the  transfer  to  him  of  such 
restricted  land  might  be  made  under  a  trust  deed, 
and  his  own  transfer  might  be  effected  either  by 
outright  sale  or  by  a  sale  with  restrictions  upon 
alienation.  In  my  opinion  section  8  cannot  be  con- 
strued to  prohibit  either  aspect  of  this  transac- 
tion. The  transfer  of  the  homestead  allotment 
is  made  independently  of  any  authority  conferred 
by  the  Wheeler-Howard  Act.  The  transfer  of  the 
restricted  reservation  land  is  made  under  section  4 
of  the  act,  without  regard  to  the  character  of  the 
title  of  the  land  received  in  exchange.  Therefore, 
it  would  not  be  affected  by  section  8,  but  would 
be  subject  to  the  provisions  of  section  4  requiring 
that  the  exchange  be  consistent  with  the  consoli- 
dation of  Indian  lands. 

Nathan  R.  Margold, 

Solicitor. 
Approved:   December   13,   1934. 
Oscar  L.  Chapman,  Assistant  Secretary. 


The  Chippewa  or  Ojibway  Nation  was  com- 
prised originally  of  many  subordinate  bands  or 
tribes  occupying  the  Great  Lakes  region,  some  of 
which  came  to  be  permanently  located  in  Canada 
and  others  in  Michigan,  Wisconsin,  Minnesota 
and,  perhaps,  other  States.  It  was  early  manifest 
that  the  policy  then  pursued  by  the  Federal  Gov- 
ernment, looking  to  the  civilization  and  Christian- 
ization  of  these  Indians,  could  not  well  be  carried 
out  so  long  as  they  were  permitted  to  roam  over 
the  vast  territory  occupied  and  claimed  by  them. 
Measures  were  accordingly  taken,  through  the 
negotiation  of  a  number  of  treaties  extending  over 
a  period  of  years,  to  provide  for  the  cession  and 
relinquishment  by  the  Indians  of  large  areas  of 
land  in  consideration  of  the  payment  to  them  of 
large  sums  in  annuities  and  other  benefits,  includ- 
ing the  setting  aside  of  specific  reservations  for  the 
use  of  the  various  bands  or  tribes.  Among  the 
treaties  so  negotiated  is  that  concluded  at  La- 
Pointe,  Wisconsin,  on  September  30,  1854,  be- 
tween the  United  States  and  the  Chippewa  of  Lake 
Superior  and  the  Mississippi.  Pursuant  to  the  pro- 
visions of  this  treaty,  various  reservations,  includ- 
ing one  set  aside  in  the  State  of  Minnesota  as  a 
home  for  the  Fond  du  Lac  band  of  Chippewas, 
were  created.  The  creation  of  these  reservations 
represented  part  consideration  for  the  cession  by 
the  Indians  of  other  lands  located  in  the  State  of 
Minnesota.  All  of  the  possessions  of  the  Chippewas 
in  Wisconsin  and  Michigan  had  previously  been 
ceded  to  the  United  States  by  the  treaties  of  July 
29,  1837  (7  Stat.  536)  and  October  4,  1842  (7 
Stat.  591)  .  These  treaties  gave  the  Indians  the 
privilege,  of  which  many  took  advantage,  of  re- 
maining on  the  ceded  lands  "until  required  to  re- 
move by  the  President  of  the  United  States."  The 
following  order  was  issued  by  the  President  on 
February  6,  1850: 


Fond  du  Lac  Chippewas— Enrollment 


December  13,  1934. 


M.  27381. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 


At  the  suggestion  of  the  Commissioner  of  In- 
dian Affairs,  my  opinion  has  been  requested  as  to 
the  rights  of  various  persons  living  in  the  State  of 
Wisconsin  and  claiming  to  be  Fond  du  Lac  Chip- 
pewa Indians,  to  enrollment  with  the  Chippewa 
Indians  of  Minnesota  under  the  provisions  of  the 
act  of  January  14,  1889    (25  Stat.  642) . 


"The  privileges  granted  temporarily  to  the 
Chippewa  Indians  of  the  Mississippi  by  the 
fifth  article  of  the  Treaty  made  with  them  on 
the  29th  of  July  1837,  'of  hunting,  fishing 
and  gathering  the  wild  rice,  upon  the  lands, 
the  rivers  and  the  lakes  included  in  the  ter- 
ritory ceded'  by  that  treaty  to  the  United 
States;  and  the  right  granted  to  the  Chip- 
pewa Indians  of  the  Mississippi  and  Lake 
Superior,  by  the  second  article  of  the  treaty 
with  them  of  October  4th  1842,  of  hunting  on 
the  territory  which  they  ceded  by  that  treaty, 
'with  the  other  usual  privileges  of  occupancy 
until  required  to  remove  by  the  President 
of  the  United  States,'  are  hereby  revoked; 
and  all  of  the  said  Indians  remaining  on  the 
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lands  ceded  as  aforesaid,  are  required  to  re- 
move to  their  unceded  lands." 

The  above  order  terminated  the  right  of  the 
Indians  to  remain  on  the  ceded  lands  and  required 
them  to  remove  to  their  unceded  lands  which,  it 
is  to  be  observed,  were  located  in  the  State  of 
Minnesota.  Article  II  of  the  treaty  of  1854  con- 
tained the  provision  that  such  of  the  Indians  "as 
reside  in  the  territory  hereby  ceded,  shall  have  the 
right  to  hunt  and  fish  therein,  until  otherwise 
ordered  by  the  President."  But  as  the  lands  ceded 
by  that  treaty  were  located  within  the  State  of 
Minnesota,  Article  II  in  no  way  modified  or  super- 
seded the  Presidential  mandate  of  1850  terminat- 
ing the  right  of  the  Indians  to  remain  on  the  lands 
ceded  by  the  earlier  treaties  and  requiring  them  to 
remove  to  the  unceded  lands.  Regardless  of  the 
Presidential  mandate,  many  of  the  Indians  chose 
to  remain  in  Wisconsin  and  were  living  in  that 
State  at  the  time  of  the  enactment  of  1889.  Many 
of  the  persons  so  remaining  in  Wisconsin  claimed 
to  be  members  of  the  Fond  du  Lac  band  in  Min- 
nesota and  the  present  inquiry  is  directed  to  a  de- 
termination of  their  right,  and  the  right  of  their 
descendants  living  in  Wisconsin,  to  enrollment 
with  the  Chippewa  Indians  of  Minnesota  under 
the  provisions  of  the  act  of  January  14.  1889, 
supra. 

The  act  of  January  14,  1889,  is  entitled  "An 
Act  for  the  relief  and  civilization  of  the  Chippewa 
Indians  in  the  State  of  Minnesota."  When  the  act 
was  passed,  the  Chippewa  Indians  in  Minnesota 
comprised  11  bands  or  tribes,  occupying  10  dis- 
tinct reservations  in  that  State  inclusive  of  the  Fond 
du  Lac  reservation.  Collectively,  they  were  re- 
garded as  a  single  tribe  and  commonly  called  the 
Chippewas  of  Minnesota  as  distinguished  from  the 
Chippewas  located  elsewhere.  See  Wilbur  v.  United 
States  (281  U.S.  206) .  Section  1  of  the  act  provides 
for  the  appointment  of  a  commission  to  negotiate 
with  "all  the  different  bands  or  tribes  of  Chippewa 
Indians  in  the  State  of  Minnesota"  for  the  cession 
and  relinquishment  of  all  their  reservations  in 
"the  State  of  Minnesota",  except  so  much  of  the 
Red  Lake  Reservation  and  the  White  Earth  Reser- 
vation as  in  the  judgment  of  the  commission  shall 
be  necessary  "to  make  and  fill  the  allotments  re- 
quired by  this  and  existing  acts."  Section  1  fur- 
ther provides  that  the  cession  and  relinquishment 
shall  be  deemed  sufficient  as  to  each  of  said  several 
reservations,  except  the  Red  Lake  Reservation,  if 
made  and  assented  to  in  writting  by  a  designated 
portion  of  "the  band  or  tribe  of  Indians  occupying 
and  belonging  to  such  reservations,"  and  sufficient 
as  to  the  Red  Lake  Reservation  if  made  and  as- 


sented to  in  like  manner  by  a  like  portion  of  "all 
the  Chippewa  Indians  in  Minnesota,"  and  that 
for  the  purpose  of  ascertaining  whether  the  proper 
number  of  Indians  participate  in  the  cession  and 
relinquishment  and  of  making  the  allotments  and 
payments  mentioned  in  the  act,  an  accurate  census 
of  each  "tribe  or  band"  shall  be  made  by  the 
commission. 

Section  3  provides  that  as  soon  as  the  census 
shall  be  taken  and  the  cession  or  relinquishment 
obtained  and  approved  by  the  President,  "all  of 
said  Chippewa  Indians  in  the  State  of  Minnesota, 
except  those  on  the  Red  Lake  Reservation,  shall 
*  *  *  be  removed  to  and  take  up  their  residence 
on  the  White  Earth  Reservation,"  and  thereupon 
allotments  in  severalty  shall  be  made  to  the  In- 
dians on  said  Red  Lake  Reservation  and  to  "all  the 
other  of  said  Indians"  on  the  White  Earth  Reser- 
vation, "in  conformity  with"  the  act  of  February 
8,  1887  (24  Stat.  388)  ;  that  any  of  the  Indians 
"residing  on"  any  of  said  reservations  may  in  his 
discretion  take  his  allotment  in  serveralty  on  the 
reservation  "where  he  lives"  at  the  time  the  re- 
moval provided  for  in  the  act  is  effected,  instead 
of  "being  removed  to"  and  taking  up  such  allot- 
ment on  the  White  Earth  Reservation. 

Sections  4,  5  and  6,  relate  to  the  classification, 
survey  and  disposal  of  the  ceded  lands. 

Section  7  provides: 

"That  all  money  accruing  from  the  disposal 
of  said  lands  in  conformity  with  the  provisions 
of  this  act  shall,  after  deducting  all  the  ex- 
penses of  making  the  census,  of  obtaining  the 
cession  and  relinquishment,  of  making  the  re- 
moval and  allotments,  and  of  completing  the 
surveys  and  appraisals,  in  this  act  provided, 
be  placed  in  the  Treasury  of  the  United  States 
to  the  credit  of  all  the  Chippewa  Indians 
in  the  State  of  Minnesota  as  a  permanent 
fund,  which  shall  draw  interest  at  the  rate 
of  five  per  centum  per  annum,  payable  annu- 
ally for  the  period  of  fifty  years,  after  the 
allotments  provided  for  in  this  act  have 
been  made,  and  which  interest  and  per- 
manent fund  shall  be  expended  for  the  bene- 
fit of  said  Indians  in  manner  following:  One- 
half  of  said  interest  shall,  during  the  said 
period  of  fifty  years,  except  in  the  cases  here- 
inafter otherwise  provided,  be  annually  paid 
in  cash  in  equal  shares  to  the  heads  of  families 
and  guardians  of  orphan  minors  for  their  use; 
and  one-fourth  of  said  interest  shall,  during 
the  same  period  and  with  the  like  exception, 
be  annually  paid  in  cash  in  equal  shares  per 
capita  to  all  other  classes  of  said  Indians;  and 
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the  remaining  one-fourth  of  said  interest  shall, 
during  the  said  period  of  fifty  years,  under  the 
direction  of  the  Secretary  of  the  Interior,  be 
devoted  exclusively  to  the  establishment  and 
maintenance  of  a  system  of  free  schools  among 
said  Indians,  in  their  midst  and  for  their  bene- 
fit; and  at  the  expiration  of  the  said  fifty  years, 
the  said  permanent  fund  shall  be  divided  and 
paid  to  all  of  said  Chippewa  Indians  and  their 
issue    then    living,    in    cash,    in    equal    shares: 
Provided,  That  Congress  may,  in  its  discretion, 
from  time  to  time,  during  the  said  period  of 
fifty    years,    appropriate,    for    the    purpose    of 
promoting  civilization  and  self-support  among 
the  said  Indians,  a  portion  of  said  principal 
sum,  not  exceeding  five  per  centum  thereof. 
The  United  States  shall,  for  the  benefit  of  said 
Indians,  advance  to  them  as  such  interest  as 
aforesaid  the  sum  of  ninety  thousand  dollars 
annually,   counting  from   the   time   when   the 
removal   and  allotments  provided  for  in   this 
act  shall  have  been  made,  until  such  time  as 
said  permanent  fund,  exclusive  of  the  deduc- 
tions  hereinbefore   provided    for,    shall   equal 
or  exceed    the   sum  of   three   million   dollars, 
less  any  actual  interest  that  may  in  the  mean- 
time accrue   from  accumulations  of  said  per- 
manent  fund;    the   payments  of  such   interest 
to  be  made  yearly  in  advance,  and,  in  the  dis- 
cretion of  the  Secretary  of  the  Interior,  may,  as 
to   three-fourths   thereof,  during  the   first   five 
years    be    expended    in    procuring    livestock, 
teams,  farming  implements,  and  seed  for  such 
of  the  Indians   to   the  extent  of  their  shares 
as  are  fit  and  desire  to  engage  in  farming,  but 
as  to  the  rest,  in  cash;  and  whenever  said  per- 
manent  fund   shall   exceed   the  sum   of  three 
million  dollars  the  United  States  shall  be  fully 
reimbursed  out  of  such  excess,  for  all  the  ad- 
vances   of    interest    made    as    herein    contem- 
plated and  other  expenses  hereunder." 
It  will  be  observed  that  the  fund  created  by  the 
foregoing  section  was  to  be  placed  at  interest  in 
the  United  States  Treasury   for  a  period   of  fifty 
years,  the  interest  to  be  devoted  to  specified  uses 
and  purposes,  and  that  at  the  end  of  the  fifty  year 
period,  the  principal  fund  is  to  be  "divided  and 
paid   to  all   of  said  Chippewa   Indians   and   their 
issue  then  living,  in  cash,  in  equal  shares."  It  was 
early  ruled  administratively  that  the  clauses  pro- 
viding for  annual  payments  of  one-half  of  the  in- 
terest "in  equal  shares  to  the  heads  of  families  and 
guardians   of  orphan   minors"    and   of  one-fourth 
of  the  interest  "in  equal  shares  per  capita  to  all 
Other  classes   of  said  Indians"   meant   that   three- 
fourths  of  the  interest  should  be  paid  annually  to 


the  Indians  in  equal  shares  per  capita.  See  H.R. 
Ex.  Doc.  247,  51st  Cong.,  1st  Sess.,  pp.  5-6,  24;  3 
Comp.  Dec.  158. 

The  cession  provided  for  in  the  act  was  obtained 
from  the  Indians  and  was  approved  by  the  Presi- 
dent March  4,  1890.  The  census  rolls  were  com- 
pleted by  the  commission  and  transmitted  to  the 
Secretary  of  the  Interior.  The  allotments  provided 
for  in  the  act,  with  the  exception  of  the  Red  Lake 
Reservation,  have  been  made.  Other  provisions  of 
the  act,  notably  those  pertaining  to  the  distribu- 
tion of  the  interest  accruing  on  the  fund  created 
by  section  7,  are  still  in  process  of  administration. 

The  primary  object  of  the  Indians  involved  in 
the  present  inquiry  is  to  obtain  a  share  in  the  in- 
terest annuities  distributable  under  section  7.  In 
considering  their  rights,  it  should  be  pointed  out 
that  the  census  rolls  made  by  the  Chippewa  Com- 
mission merely  determined  the  membership  of  the 
various  bands  and  tribes  constituting  the  Min- 
nesota Chippewas  at  the  time  of  the  making  of 
the  rolls.  The  membership  thereafter  constantly 
changed  through  deaths  and  births,  and  as  pay- 
ments were  subsequently  made,  the  membership 
was  determined  by  taking  the  census  rolls  as  a 
primary  guide,  eliminating  the  names  of  Indians 
who  had  died  and  adding  the  names  of  children 
entitled  to  participate  but  born  after  the  census 
was  taken.  Bearing  in  mind  that  the  present  claim- 
ants are  for  the  most  part  descendants  of  ancestors 
who  were  in  being  at  the  time  of  the  enactment 
of  1889  and  claiming  the  right  to  enrollment  with 
the  Fond  du  Lac  band  of  Minnesota  Chippewas, 
notwithstanding  the  fact  that  they  had  remained  in 
Wisconsin  and  declined  to  remove  to  Minnesota, 
the  question  first  to  be  considered  is  whether  such 
ancestors  were  entitled  to  enrollment  as  Minnesota 
Chippewas  under  the  act  of  1889.  The  answer  to 
this  question  depends  upon  whether  the  act  limited 
enrollment  to  Indians  then  resident  in  the  State  of 
Minnesota  to  the  exclusion  of  Indians  of  Chip- 
pewa blood  residing  elsewhere.  This  question  has 
been  considered  on  a  number  of  occasions  by  the 
law  officers  of  this  Department  and  the  uniform 
conclusion  reached  is  that  Indians  residing  outside 
of  the  State  of  Minnesota  at  the  time  of  the  en- 
actment of  the  act  of  1889  were  not  entitled  to 
participate  in  the  benefits  of  the  Act.  The  question 
was  first  considered  by  the  Assistant  Attorney  Gen- 
eral for  the  Interior  Department,  and  in  an  opin- 
ion dated  February  18,  1891,  it  was  held: 

"By  section  one,  the  commission  is  directed 
to  negotiate  'with  all  the  different  bands  or 
tribes  of  Chippewa  Indians  in  the  State  of 
Minnesota',   and   to  make  an  accurate  census 
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'of  each  tribe  or  band.'  Section  three  in  de- 
scribing the  Indians  to  be  removed  to  White 
Earth,  says,  'all  of  said  Chippewa  Indians  in 
the  State  of  Minnesota'.  Section  seven  de- 
clares that  the  fund  obtained  from  sales  shall 
be  placed  in  the  Treasury  of  the  United 
States,  'to  the  credit  of  all  the  Chippewa  In- 
dians in  the  State  of  Minnesota.' 

From  these  repeated  expressions,  I  conclude 
that  Congress  legislated  in  this  act  only  for 
the  Chippewa  Indians  actually  resident  in  the 
State  of  Minnesota  and  that  none  other  should 
be  enrolled." 

Objections  were  subsequently  made  that  a  great 
many  Chippewas  in  Wisconsin  were  erroneously 
on  the  census  roll  prepared  by  the  Chippewa  Com- 
mission, and  were  wrongfully  participating  in  the 
benefits  of  the  act  of  1889  which  excluded  resi- 
dents of  Wisconsin  from  such  benefits.  These  com- 
plaints were  investigated  by  the  commission  in 
1893  and  extensive  hearings  were  held  with  the 
result  that  the  matter  was  again  presented  to  the 
Assistant  Attorney  General  for  decision.  Among  the 
papers  presented  to  him  was  certain  correspond- 
ence with  the  ex-chairman  of  the  Chippewa  Com- 
mission, in  which  he  stated: 

"I  did  not  construe  the  act  of  1889  so  as  to 
include  Indians  residing  in  Wisconsin,  but  to 
such  as  under  the  treaty  of  1854  were  tempo- 
rarily absent  and  claimed  their  permanent 
residence  according  to  Indian  custom,  on  the 
Fond  du  Lac  Reservation,  they  never  having 
severed  their  connection  with  that  tribe." 

The  Assistant  Attorney  General,  in  an  opinion 
dated  May  24,  1895,  held  that  there  was  no  vari- 
ance between  the  theory  of  the  ex-chairman  of 
the  Chippewa  Commission  and  the  opinion  of 
February  18,  1891,  stating  among  other  things: 

"A  Chippewa  Indian  whose  permanent 
home,  according  to  the  custom  of  that  tribe, 
was  on  the  Fund  du  Lac  Reservation,  who  was 
temporarily  absent,  and  who  had  not  severed 
his  connection  with  that  tribe,  has  not  lost 
the  qualification  of  an  actual  resident  of  the 
State  of  Minnesota,  within  the  purview  of  said 
act  of  January  14,  1889,  supra,  and  the  deci- 
sion of  Assistant  Attorney  General  Shields. 

That  decision,  in  my  opinion,  is  unquestion- 
ably correct.  No  other  construction  of  said 
act,  under  the  ordinary  meaning  of  the  terms 
used,  could  be  given,  without  adding  to  the 
language  of  the  act,  which  this  Department 
has  no  power  to  do.  If  it  operates  unjustly  or 


inequitaby,  additional  legislation  will  be  nec- 
essary to  correct  the  evil. 

It  therefore  becomes  a  question  of  fact  for 
the  Commission  to  determine  in  each  indi- 
vidual case,  as  to  who  was  an  actual  resident 
of  the  State  of  Minnesota,  under  the  provi- 
sions of  the  act  of  January  14,  1889,  supra,  at 
the  date  of  its  passage." 

The  question  was  again  considered  as  late  as 
1924  by  the  Solicitor  for  this  Department  in  con- 
nection with  the  application  of  Emma  Fregeau 
Coburn,  a  Wisconsin  Fond  du  Lac  Chippewa.  Mrs. 
Coburn's  father  was  a  white  man.  Her  mother,  she 
claimed,  was  a  member  of  the  Fond  du  Lac  band 
of  Chippewas  and  received  annuities  and  other 
benefits  with  said  band  under  the  treaty  of  1854. 
Neither  Mrs.  Coburn  nor  her  parents  ever  resided 
in  Minnesota  but  lived  in  Wisconsin.  After  an  ex- 
haustive examination  of  the  provisions  of  perti- 
nent treaties  and  the  provisions  of  the  act  of  1889, 
the  Solicitor,  in  an  opinion  dated  February  29, 
1924,  following  the  earlier  rulings  of  the  Assistant 
Attorney  General,  concluded: 

"The  foregoing  fairly  shows  the  settled  con- 
struction that  has  been  placed  upon  the  Chip- 
pewa act  of  1889  and  under  all  the  facts  and 
circumstances  my  opinion  is  that  the  Depart- 
ment would  not  be  justified  in  reopening  the 
matter  for  the  purpose  of  enrolling  the  ap- 
plicant herein  as  a  Minnesota  Chippewa,  in 
view  of  the  provisions  of  said  act." 

In  a  further  opinion  of  June  17,  1924,  the  Solici- 
tor, adhering  to  his  former  views,  said  among 
other  things: 

"The  position  was  taken  in  the  former  opin- 
ion that  whatever  rights  Mrs.  Coburn  may 
have  had  either  in  herself  or  through  her  an- 
cestors was  lost  by  ceasing  to  be  a  member  of 
the  Fund  du  Lac  Band  as  the  act  of  January 
14,  1889,  clearly  anticipated  removal  of  the 
Indians  of  that  band  from  Wisconsin  to  the 
reservation  set  apart  for  them  in  Minnesota. 
Taking  the  act  of  1889  as  a  whole  Congress 
was  clearly  legislating  therein  for  the  benefit 
of  reservation  Indians,  not  persons  located  in 
Wisconsin  who  might  claim  possession  of 
some  Fond  du  Lac  blood.  This  was  undoubt- 
edly the  view  taken  by  the  tribe  itself  and  the 
commission  appointed  under  said  act  at  the 
time  the  census  of  that  year  was  being  taken." 

The  Assistant  Secretary  of  the  Interior  having. 
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on  April  30,  1925,  denied  a  request  for  rehearing, 
the  applicant,  Mrs.  Coburn,  filed  a  petition  for 
mandamus  in  the  Supreme  Court  of  the  District 
of  Columbia  to  direct  the  Secretary  of  the  Interior 
to  pay  accrued  annuities  under  the  act  of  1889. 
The  District  Supreme  Court  denied  the  petition 
and  the  Court  of  Appeals  affirmed  the  judgment. 
(See  Coburn  v.  Work,  18  F.  2d  822.)  In  affirming 
the  judgment,  the  court  said: 

"The  department  ruled  that  the  benefits  of 
the  act  of  1889,  the  provisions  of  which  we 
have  briefly  reviewed  in  another  case  just  de- 
cided (Appeal  No.  4521,  Work  v.  U.S.  ex  rel. 
Gouin-App.  D.  C-  18  F.  2d  820),  were  re- 
stricted to  Minnesota  Chippewas,  and  this  was 
the  view  of  the  Circuit  Court  of  Appeals  of 
the  Eighth- Judicial  Circuit  in  Oakes  v.  United 
States,  172  Fed.  305.  That  there  was  a  substan- 
tial basis  for  the  ruling  of  the  department  is 
apparent.  The  ruling,  therefore,  was  neither 
arbitrary  nor  capricious,  and  hence  not  sub- 
ject  to  review  through   mandamus." 

The  long  continued  and  uniform  construction 
by  this  Department  of  the  act  of  1889  thus  is  that 
its  benefits  are  confined  to  Minnesota  Chippewas 
as  distinguished  from  those  located  elsewhere.  The 
statute,  in  many  of  its  provisions,  lends  reasonable 
support  to  that  construction.  Residence  in  Min- 
nesota is  expressly  made  a  condition  to  the  taking 
of  allotments.  Nothing  contained  in  section  7  creat- 
ing the  permanent  fund  justifies  the  conclusion 
that  the  beneficiaries  thereof  were  to  be  deter- 
mined by  a  different  rule.  The  fund  is  expressly 
created  for  the  "Chippewa  Indians  in  the  State  of 
Minnesota",  and  this  expression  occurs  so  repeat- 
edly in  the  statute  as  to  imply  that  none  but  resi- 
dents of  that  State  were  to  participate.  At  any 
rate,  if  there  were  any  doubt  on  the  question,  the 
silence  of  Congress  in  the  face  of  the  long  con- 
tinued practice  of  the  Department  must  be  con- 
sidered as  eauivalent  to  consent  to  continue  the 
practice  until  revoked  or  chaneed  by  some  subse- 
quent action  by  Congress.  United  States  v.  Midwest 
Oil  Co.  C236  U.S.  459,  481)  :  United  States  v. 
Jackson    (280  U.S.  183,  197). 

In  view  of  the  foregoing,  it  is  my  opinion  that 
those  persons  who  at  the  time  of  the  enactment  of 
the  act  of  1889  were  permanent  residents  of  the 
State  of  Wisconsin,  whether  possessing  Chippewa 
Indian  blood  or  not,  were  not  entitled  to  enroll- 
ment as  Chippewas  of  Minnesota,  and  that  the 
descendants  of  such  persons  born  in  and  perma- 
nent residents  of  the  State  of  Wisconsin  are  like- 


wise excluded  from   participating  in   the  benefits 
of  the  act. 

It  appears,  however,  that  the  prior  enrollment 
by  the  Chippewa  Commission  of  those  persons  ob- 
jected to  on  the  ground  that  they  were  Wisconsin 
Indians,  and  who  were  the  subject  of  the  investi- 
gation by  the  Commission  in  1893,  was  not  dis- 
turbed and  that  they  have  participated  in  the  dis- 
tribution of  the  annuities  provided  for  by  section 
7  of  the  act  of  1889.  As  the  evidence  taken  before 
the  Commission  at  the  hearings  in  1893  indicates 
that  many,  if  not  all,  of  the  persons  objected  to 
were  then  in  Wisconsin,  I  assume,  in  the  absence 
of  anything  in  the  record  to  the  contrary,  that  their 
enrollment  was  allowed  to  stand  by  an  applica- 
tion of  the  rule  of  temporary  absence  laid  down  in 
the  Assistant  Attorney  General's  opinion  of  May 
24,  1895.  While  the  enrollment  of  these  people 
and  their  status  as  members  of  the  Fond  du  Lac 
Band  of  Minnesota  Chippewas  at  the  time  of  en- 
rollment is  not  to  be  questioned  at  this  late  date, 
I  am  nevertheless  of  the  opinion  that  such  of  the 
enrollees  as,  notwithstanding  their  enrollment, 
failed  to  remove  to  Minnesota  and  continued  to 
reside  in  Wisconsin  are  in  the  position  of  Indians 
who  have  abandoned  their  tribal  relations,  and 
that  their  rights  are  to  be  determined  accordingly. 
Such  abandonment  would  not,  of  course,  affect  the 
right  of  the  enrollee  to  continue  to  participate  in 
the  distribution  of  the  tribal  property  (Oakes  v. 
United  States,  172  Fed.  305)  ,  but  the  right  of  his 
descendants  would  depend  upon  whether  the  test 
to  be  applied  is  that  of  tribal  membership  or  pos- 
session of  Chippewa  blood.  If  the  test  of  tribal 
membership  is  applied,  any  claim  on  the  part  of 
the  descendants  born  apart  from  the  tribe  of  a 
parent  or  parents  whose  tribal  relations  have  been 
severed  must  be  rejected,  unless  as  the  issue  of  a 
marriage  between  an  Indian  woman  and  a  white 
man  their  rights  are  saved  by  the  act  of  June  7, 
1897    (30  Stat.  62,  90),  which  reads: 

"That  all  children  born  of  a  marriage  here- 
tofore solemnized  between  a  white  man  and 
an  Indian  woman  by  blood  and  not  by  adop- 
tion, where  said  Indian  woman  is  at  this  time, 
or  was  at  the  time  of  her  death,  recognized  by 
the  tribe  shall  have  the  same  rights  and  privi- 
leges to  the  property  of  the  tribe  to  which  the 
mother  belongs,  or  belonged  at  the  time  of 
her  death,  by  blood,  as  any  other  member  of 
the  tribe,  and  no  prior  act  of  Congress  shall 
be  construed  as  to  debar  such  child  of  such 
right." 

Upon  the  other  hand,  if  the  test  be  one  of  blood 
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alone,  it  will  be  sufficient  to  establish  the  right  of 
the  claimant  to  trace  his  descent  to  an  ancestor 
who  was  an  enrolled  member  of  the  Fond  du  Lac 
band  of  Minnesota  Chippewas. 

The  question  of  which  of  these  tests  should  be 
applied  is  one  upon  which  former  Solicitors  for 
this  Department  have  sharply  differed.  The  ques- 
tion arose  in  connection  with  an  application  for 
enrollment  of  the  nine  children  of  Sarah  and  Mall 
Kadrie.  Four  of  the  children  were  born  in  Canada 
and  the  others  at  International  Falls  and  St.  Paul, 
Minnesota.  Mr.  Kadrie  was  a  Syrian  by  birth  but 
a  naturalized  citizen  of  the  United  States.  Mrs. 
Kadrie  was  of  mixed  Chippewa  and  white  blood 
and  recognized  as  a  member  of  the  White  Earth 
band  of  Chippewas  at  the  time  of  her  marriage  in 
1909.  She  was  the  daughter  of  Mary  Blair,  a  full- 
blood  Chippewa  woman,  who  was  a  member  of 
the  White  Earth  band  in  Minnesota  and  as  such 
was  included  in  the  census  rolls  and  given  an  allot- 
ment on  the  White  Earth  Reservation.  After  her 
marriage,  Mrs.  Kadrie  abandoned  her  tribal  rela- 
tions and  thereafter  resided  with  her  husband 
among  white  people— for  several  years  in  Canada 
and  Syria,  and  during  later  years  at  International 
Falls  and  St.  Paul.  February  17,  1919,  the  then 
Solicitor  ruled  that  Mrs.  Kadrie's  children  were 
entitled  to  share  in  the  interest  annuities.  He  was 
of  the  opinion  that  the  act  of  1889  should  be 
construed  and  given  effect  as  if  it  were  a  conven- 
tional deed  of  trust.  With  this  premise,  he  con- 
cluded that  the  fund  established  under  section  7 
was  not  a  tribal  fund,  but  one  held  for  designated 
Indian  beneficiaries  as  individuals,  and  that  the 
individuals  comprise,  first,  all  living  Indians  who 
were  included  in  the  census  rolls  as  members  of 
the  tribe,  and,  second,  all  living  lineal  descendants 
of  any  Indian  so  enrolled,  regardless  of  whether 
the  descendant  is  or  ever  was  a  member  and  even 
though  he  was  born  of  parents,  neither  of  whom 
was  a  member  at  the  time.  He  said: 

"*  *  *  But  the  ancestor  must  be  found  to 
have  been  of  the  tribal  membership  at  the 
time  of  the  creation  of  the  trust.  *  *  *  His 
descendants  (whether  children  or  grand- 
children) take  an  interest,  not  as  tribal  mem- 
bers, but  as  of  the  ancestor's  blood;  his  blood 
entitling  him  and  them  alike,  because  it  was 
tribal  blood. 


Sarah  Kadrie  and  her  chidren  are  "issue"  of 
her  mother,  a  full-blood  Chippewa  Indian 
duly  enrolled,   and  as  such   they  will   be  en- 


titled, at  the  expiration  of  the  trust  period,  to 
share  in   the  distribution  of  the   trust   fund; 
and   meanwhile   they   are   equally  entitled    to 
share  in  the  annuities  arising  from  that  fund. 
Those  rights  they  have  not  forfeited  either  by 
acquiring  foreign  citizenship  or  by  abandon- 
ing, or  failing  to  acquire,  residence  on  the  In- 
dian reservation  or  with  the  tribe." 
In  opinion  dated  January  8,   1927,  a  succeeding 
Solicitor  reconsidered  the  matter  and  held  that  the 
Kadrie  children  were  not  entitled  to  share  in  the 
interest  annuities.  It  was  his  opinion  that  the  act 
of  1889  was  to  be  construed  and  given  effect  as  an 
exertion    by    Congress    of    its    authority    over    the 
affairs  and   property  of   tribal   Indians  under   the 
guardianship  of  the  United  States;   that  the  fund 
established  under  section  7  is  a  tribal  fund  derived 
from  the  sale  of  tribal  lands  and  is  held  and  being 
administered  as  such  by  the  United  States;  that  the 
tribe  has  not  been  dissolved,  but  is  recognized  by 
Congress  as  still  existing;  that  in  this  situation  the 
right    to   share   in    the   interest   annuities   depends 
upon  existing  tribal  membership,  save  in  the  ex- 
ceptional  instances  where  Congress   has   provided 
otherwise;    and    that    the    Kadrie    children,    all    of 
whom  were  born  of  a  white  father  and  after  their 
mother  had  separated  from  the  tribe  and  was  per- 
manently living  among  white  people,  were  without 
tribal  membership  and  not  within  any  exceptional 
provision  permitting  other  than  existing  members 
to  share  in  such  annuities. 

In  conformity  with  this  latter  opinion,  the  names 
of  the  Kadrie  children,  which  had  been  placed  on 
the  roll  following  the  opinion  of  1919,  were  re- 
moved. A  petition  for  a  writ  of  mandamus,  com- 
manding the  Secretary  of  the  Interior  to  restore 
their  names,  was  then  filed  in  the  Supreme  Court 
of  the  District  of  Columbia.  That  court  denied 
the  writ,  and  was  reversed  by  the  Court  of  Appeals 
(30  Fed.  (2d)  929) .  The  latter  court  was  of  the 
opinion  that  all  of  the  lineal  descendants  of  the 
Chippewa  Indians  of  the  State  of  Minnesota,  rec- 
ognized as  such  at  the  time  of  the  passage  of  the 
act  of  1889,  were  entitled  to  share  in  the  interest 
annuities.  The  court  based  its  opinion  in  part 
upon  the  national  policy  adopted  by  Congress  of 
preserving  the  rights  to  share  in  tribal  property 
of  Indians  who  had  abandaned  their  tribal  rela- 
tions (see  section  6  of  the  General  Allotment  Act 
of  February  8,  1887,  24  Stat.  388),  and,  in  part, 
upon  the  declaration  in  section  7  of  the  act  of  1889 
that  upon  the  expiration  of  the  fifty  year  period 
the  fund  created  by  that  section  "shall  be  divided 
and  paid  to  all  of  said  Chippewa  Indians  and  their 
issue  then  living." 

The  Supreme  Court  granted  certiorari,  and  upon 
review  of  the  case  reversed  the  Court  of  Appeals 
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in  a  decision  delivered  by  Mr.  Justice  Van 
Devanter.  (Wilbur  v.  United  States,  281  U.S.  206)  . 
The  Supreme  Court  ruled  that  the  questions  de- 
cided by  the  Secretary  of  the  Interior  were  questions 
involving  the  exercise  of  judgment  and  discretion 
as  to  which  he  could  not  be  controlled  by  manda- 
mus. The  decision  thus  establishes  that  the  duty  of 
determining  to  whom  payment  shall  be  made  of 
the  interest  annuities  accruing  under  section  7  of 
the  act  of  1889  rests  with  the  Secretary  of  the 
Interior,  and  not  with  the  courts.  The  language 
used  by  the  court  in  reaching  that  conclusion,  how- 
ever, lends  sufficient  support  to  the  Solicitor's  ruling 
of  1927  that  the  test  to  be  applied  was  that  of 
tribal  membership  as  practically  to  require  the 
affirmance  of  that  ruling  unless  shown  to  be  clearly 
wrong.  The  court  said: 

"The  questions  mooted  before  the  Secretary 
and  decided  by  him  were  whether  the  fund 
is  a  tribal  fund,  whether  the  tribe  is  still  exis- 
ting and  whether  the  distribution  of  the  annui- 
ties is  to  be  confined  to  members  of  the  tribe, 
with  exceptions  not  including  the  relators. 
These  are  all  questions  of  law  the  solution  of 
which  requires  a  construction  of  the  act  of  1889 
and  other  related  acts.  A  reading  of  these  acts 
shows  that  they  fall  short  of  plainly  requiring 
that  any  of  the  questions  be  answered  in  the 
negative  and  that  in  some  aspects  they  give 
color  to  the  affirmative  answers  of  the  Secre- 
tary. That  the  construction  of  the  acts  insofar 
as  they  have  a  bearing  on  the  first  and  third 
questions  is  sufficiently  uncertain  to  involve 
the  exercise  of  judgment  and  discretion  is 
rather  plain.  The  second  question  is  more 
easily  answered,  for  not  only  does  the  act  of 
1889  show  very  plainly  that  the  purpose  was 
to  accomplish  a  gradual  rather  than  an  immed- 
iate transition  from  the  tribal  relation  and 
dependent  wardship  to  full  emancipation  and 
individual  responsibility,  but  Congress  in 
many  later  acts— some  near  the  time  of  the 
decision  in  question— has  recognized  the  con- 
tinued existence  of  the  tribe.  This  recognition 
was  respected  by  the  Secretary  and  is  not  open 
to  question  here.  With  the  tribe  still  existing 
the  criticism  by  counsel  for  the  relators  of  the 
Secretary's  decision  in  other  particulars  loses 
much  of  its  force." 

The  rule  is  well  settled  that,  in  the  absence  of 
provision  to  the  contrary,  the  right  of  individual 
Indians  to  share  in  tribal  property,  whether  lands 
or  funds,  depends  upon  tribal  membership.  Halbert 
v.  United  States  (283  U.S.  753,  762)  ;  Oakes  v. 
United  States,  supra.  It  is  apparent  that  this  rule 


must  be  applied  in  the  distribution  of  the  interest 
annuities  accruing  under  Section  7  of  the  act  of 
1889  unless  a  different  rule  has  been  prescribed 
by  that  act  or  some  other  treaty  or  statutory  pro- 
vision. In  this  connection,  I  shall  first  consider  cer- 
tain treaty  and  statutory  provisions  in  force  prior 
to  the  enactment  of  1889  which  have  been  urged  as 
establishing  such  a  different  rule.  The  first  of  these 
is  Article  4  of  the  treaty  of  August  2,  1847  (9  Stat. 
904)  ,  concluded  at  Fond  du  Lac  of  Lake  Superior 
between  the  United  States  and  the  Chippewa  In- 
dians of  the  Mississippi  and  Lake  Superior  by  their 
chiefs  and  headmen.  Article  4  reads: 

"It  is  stipulated  that  the  half  or  mixed 
bloods  of  the  Chippewas  residing  with  them 
shall  be  considered  Chippewa  Indians,  and 
shall,  as  such,  be  allowed  to  participate  in  all 
annuities  which  shall  hereafter  be  paid  to  the 
Chippewas  of  the  Mississippi  and  Lake  Super- 
ior, due  them  by  this  treaty,  and  by  the  treaties 
heretofore  made  and  ratified." 

It  is  quite  obvious  that  the  foregoing  article  does 
not  have  the  effect  contended  for.  It  extends  the 
privilege  to  certain  mixed-blood  Chippewas  of 
sharing  in  specified  annuities,  implying  that  up 
to  that  time  such  Indians,  even  though  residing 
with  the  band  or  tribe,  were  not  recognized  as 
members  thereof.  The  privilege  extended  is  con- 
fined to  annuities  due  under  that  and  prior  treaties 
and  hence  the  article  is  without  application  to 
annuities  accruing  under  the  subsequent  act  of 
1889.  Moreover,  in  extending  the  privilege,  the 
condition  is  imposed  that  the  mixed  bloods  must 
be  "residing  with  them."  This  excludes  those  re- 
siding apart  from  the  band  or  tribe.  If  any  signifi- 
cance attaches  to  the  article  at  all,  it  is  in  favor  of 
and  not  against  the  ruling  that  the  right  to  share 
in  the  interest  annuitites  is  to  be  determined  by 
the  test  of  tribal  membership. 

The  next  provision  is  contained  in  the  act  of 
December  19,  1854  (10  Stat.  598).  That  act  is 
entitled  "An  Act  to  provide  for  the  extinguishment 
of  the  title  of  the  Chippewa  Indians  to  the  lands 
owned  and  claimed  by  them  in  the  Territory  of 
Minnesota,  and  State  of  Wisconsin,  and  for  their 
Domestication  and  Civilization."  It  empowered  the 
President  to  negotiate  treaties  with  the  Indians, 
with  the  declaration  that  such  treaties  should  con- 
tain, among  other  provisions,  the  following: 

"Third.  All  the  benefits  and  privileges  grant- 
ed to  said  Indians  shall  be  extended  to  and 
enjoyed  by  the  mixed  bloods  belonging  to  or 
connected  with  the  tribe,  and  who  shall  per- 
manently reside  on  the  ceded  lands." 
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The  above  provision  embraces  only  those  mixed 
bloods  "belonging  to  or  connected  with  the  tribe"; 
in  other  words,  tribal  members.  The  provision 
amounts  to  nothing  more  or  less  than  an  invitation 
to  these  mixed  bloods  to  separate  from  the  tribe 
and  remain  upon  the  ceded  lands,  with  the  promise 
that  their  rights  to  the  benefits  otherwise  accruing 
to  them  as  members  of  the  tribe  should  not  thereby 
be  impaired.  The  provision  is  similar  in  scope  and 
object  to  the  third  provision  relied  upon,  vis., 
section  6  of  the  act  of  February  8,  1887,  supra, 
saving  the  rights  of  members  who  have  severed 
their  tribal  relations  and  adopted  the  habits  and 
customs  of  civilized  life.  Provisions  such  as  these 
are  clearly  personal  to  the  individual  and  the  rights 
conferred  are  neither  alienable  nor  descendible. 
Oakes  v.  United  States,  supra.  See  also  Cherokee 
Nation  v.  Hitchcock  (187  U.S.  294,  307)  ;  Gritts  v. 
Fischer  (224  U.S.  640,  642)  ;  Sizemore  v.  Brady 
(235  U.S.  441,  446)  ;  La  Roque  v.  United  States 
(239  U.S.  62,  66) .  Were  this  not  so,  the  enactment 
of  June  7,  1897,  supra,  extending  the  right  to  share 
in  the  distribution  of  tribal  property  to  children 
born  of  a  marriage  occurring  prior  to  that  time 
between  an  Indian  woman  and  a  white  man,  would 
have  been   wholly  unnecessary. 

This  brings  us  to  the  act  of  1889,  and  in  con- 
sidering whether  that  act  abolishes  or  modifies  the 
settled  rule  of  tribal  membership,  we  are  met  at 
the  outset  with  the  view  expressed  by  Judge  Van 
Devanter,  now  Associate  Justice  of  the  Supreme 
Court,  in  Oakes  v.  United  States,  supra  (page  307) , 
that,  "if  there  be  such  a  provision  of  law,  it  must 
be  found  elsewhere  than  in  the  act  of  1889."  In 
that  case,  Mrs.  Oakes,  her  daughter,  and  two  grand- 
daughters sued  to  establish  their  right  to  have 
allotted  to  them  in  severalty  certain  specified  lands 
on  the  White  Earth  Indian  Reservation  in  Minne- 
sota under  the  act  of  Congress  here  in  question. 
Mrs.  Oakes  was  by  birth  a  member  of  one  of  the 
Minnesota  Chippewa  bands.  She  married  a  white 
and  for  a  time  lived  in  the  Chippewa  country.  Her 
daughter,  Mrs.  Jones,  was  born  there  and  was 
enrolled  and  recognized  as  a  member  of  her 
mother's  tribe.  The  mother  and  daughter  left  the 
Chippewa  country  and  moved  to  St.  Paul  where 
the  daughter  grew  to  womanhood,  was  married 
twice  and  had  two  daughters.  These  daughters 
were  born  and  reared  in  St.  Paul  and  never  were 
enrolled  or  recognized  as  members  of  the  tribe  and 
were  married  to  white  men.  After  pointing  out  that 
the  right  of  individual  Indians  to  share  in  the 
tribal  property  of  the  Chippewa  Indians  of  Minne- 
sota under  the  act  of  1889  was  governed  by  the 
rules  of  tribal  membership  modified  only  by  the 
provision  contained  in  the  act  of  February  8,  1887, 
supra,  and  prior  acts  of  a  similar  nature,  saving  the 


rights  of  members  who  had  abandoned  their  tribal 
relations  and  adopted  the  customs  and  habits  of 
civilized  life,  the  court  concluded  that: 

"Mrs.  Oakes  and  Mrs.  Jones,  who  formerly 
were  members  of  the  tribe,  are  within  the  sav- 
ing provisions  of  the  acts  of  March  3,  1875, 
and  February  8,  1887,  and  so  are  entitled  to 
share  in  the  allotment  and  distribution  of  the 
tribal  property,  the  same  as  though  they  had 
maintained  their  tribal  relations,  but  that  Mrs. 
Andrews  and  Mrs.  Bent,  who  never  were  mem- 
bers of  the  tribe,  cannot  derive  any  benefit 
from  any  of  the  acts  mentioned;   *   *   *" 

It  is  true  that  the  Oakes  case  differs  from  that 
now  under  consideration  in  that  it  dealt  with  allot- 
ments and  not  annuities  but  that  is  difference  in 
fact  and  not  of  law.  Both  are  tribal  property,  and 
in  the  absence  of  some  provision  to  the  contrary, 
tribal  membership  is  as  essential  to  the  right  to 
share  in  one  as  the  other.  As  calling  for  the  applica- 
tion of  a  different  rule  in  the  distribution  of  the 
annuities,  the  Solicitor's  opinion  of  February  17, 
1919,  and  likewise  the  decison  of  the  Court  of 
Appeals,  District  of  Columbia,  in  the  Kadrie  case, 
invoked  (1)  the  National  policy  typified  by  section 
6  of  the  act  of  1887,  supra,  and  (2)  the  provision 
in  section  7  of  the  act  of  1889,  providing  for 
division  of  the  permanent  fund  created  by  that 
section  upon  expiration  of  the  fifty-year  period  to 
"said  Chippewa  Indians  and  their  issue  then  liv- 
ing." As  to  the  first  ground,  we  have  seen  that  the 
right  saved  to  the  individual  is  a  personal  right 
which  does  not  inure  to  the  benefit  of  his  descend- 
ants, hence  no  further  discussion  of  this  point  is 
necessary.  Regarding  the  second  ground,  it  is  to 
be  observed  that  the  word  "issue",  to  which  con- 
trolling weight  is  given  in  the  ruling  of  February 
17,  1919,  is  not  mentioned  anywhere  in  that  part 
of  section  7  of  the  act  of  1889  dealing  with  distri- 
bution of  the  interest  annuities  but  is  found  only 
in  the  direction  for  final  distribution  of  the  per- 
manent fund  and  is,  therefore,  descriptive  of  a  class 
of  persons  entitled  to  participate  when  the  time  for 
final  distribution  arrives.  That  time,  as  stated  by 
the  Supreme  Court  in  the  Kadrie  case,  "is  as  yet 
so  remote  that  no  one  is  now  in  position  to  ask 
special  relief  or  direction  respecting  that  distri- 
bution." The  ruling  of  February  17,  1919,  admits 
all  of  the  lineal  descendants  of  all  Indians  whose 
names  were  included  in  the  census  rolls  to  a  full 
per  capita  share  of  the  interest  annuities  and  like- 
wise of  the  principal  fund,  regardless  of  whether 
the  descendant  is  or  ever  was  a  member  and  even 
though  born  of  parents,  neither  of  whom  was  a 
member  of  the  tribe.  As  pointed  out  in  the  subse- 
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quent  opinion  of  January  8,  1927,  membership 
under  such  a  rule  is  not  the  controlling,  nor  even 
a  determining  factor.  "One  drop  of  Chippewa 
blood  of  an  enrolled  member,  ipso  facto,  entitles 
the  possessor  to  an  'equal  share'  regardless  of  mem- 
bership, tribal  affiliations,  recognition,  residence  or 
any  other  requirement."  The  effect  of  the  ruling 
of  1919  thus  would  be  to  consign  the  tribal  mem- 
bership rule  to  oblivion.  I  find  no  provision  in  the 
act  of  1889,  express  or  implied,  which  justifies  the 
conclusion  that  Congress  intended  to  make  such  a 
radical  departure  from  the  usual  method  of  distrib- 
uting tribal  property.  It  must  be  borne  in  mind  in 
this  connection  that  Congress  was  dealing  with 
tribal  Indians  in  a  state  of  dependency  and  pupi- 
lage. They  were  not  yet  ready  for  complete  emanci- 
pation and  would  not  be  ready  for  that  important 
step  until  they  had  undergone  a  period  of  training 
in  education  and  self-support.  As  pointed  out  by 
the  Supreme  Court  in  the  Kadrie  case  (page  221), 
the  purpose  of  the  act  of  1889  was  to  accomplish 
a  gradual,  rather  than  an  immediate  transition 
from  the  tribal  relation  and  dependent  wardship 
to  full  emancipation  and  individual  responsibility. 
It  was  evidently  the  feeling  of  Congress  that  this 
period  of  evolution  would  take  at  least  50  years 
from  the  date  of  completion  of  allotments,  at 
the  end  of  which  period  the  remainder  of  the 
principal  fund  might  be  safely  distributed  to  the 
Indians  and  their  issue  then  living,  the  word  "issue" 
being  used,  I  think,  in  its  primary  signification 
importing  "children"  (see  Kimbro  v.  Harper,  238 
Pac.  840) ,  and  not  in  its  enlarged  sense  to  include 
all  lineal  descendants.  As  stated  in  the  Solicitor's 
opinion  of  January  8,  1927,  supra  — 

"In  the  connection  in  which  the  term  'issue' 
appears  in  the  act  of  1889  it  does  not  neces- 
sarily have  to  be  construed  as  having  been 
used  in  its  enlarged  or  unlimited  sense.  There 
is  abundant  authority  to  the  effect  that  in  its 
primary  sense  the  word  means  'children'  or 
includes  grandchildren.  It  is  only  in  its  secon- 
dary meaning  that  the  word  has  been  held  to 
include  the  issue  of  issue  in  an  indefinite  de- 
scending line   (23  Cyc.  359,  363) ,  and  notes. 

"Judged  by  the  construction  theretofore 
put  upon  the  legislation  as  pointed  out  herein, 
and  as  there  is  nothing  conclusively  showing 
that  Congress  actually  used  the  word  in  its 
enlarged  sense  or  intended  by  the  act  of  1924 
to  disturb  former  practice  and  decisions,  the 
word  was  undoubtedly  used  in  the  act  of  1889 
in  its  restricted  sense.  In  that  sense  the  word 
means  qualified  issue.  When  so  construed  no 
reasonable  inference  can  be  drawn  from  the  act 
of   1889  that  any  of  the  funds  arising  there- 


under were  to  be  paid  to  any  person  who  was 
never  a  member  of  any  tribe  or  band  of  Chip- 
pewa Indians  in  Minnesota  or  entitled  to  such 
membership." 

In  any  event,  it  rather  plainly  appears  from  the 
language  of  section  7  of  the  act  of  1889  that  the 
interest  annuities  were  to  be  paid  to  or  expended 
for  the  benefit  of  Indians  living  in  tribal  relations. 
This  is  measurably  reflected,  first,  by  the  direction 
that  "the  remaining  one-fourth  of  said  interest  shall, 
during  the  said  period  of  fifty  years,  under  the 
direction  of  the  Secretary  of  the  Interior,  be  de- 
voted exclusively  to  the  establishment  and  main- 
tenance of  a  system  of  free  schools  among  said 
Indians,  in  their  midst  and  for  their  benefit;" 
second,  by  the  provision  that  "Congress  may,  in 
its  discretion,  from  time  to  time,  during  the  said 
period  of  fifty  years,  appropriate,  for  the  purpose 
of  promoting  civilization  and  self-support  among 
the  said  Indians,  a  portion  of  said  principal  sum, 
not  exceeding  five  per  centum  thereof;"  and,  third, 
by  the  further  provision  that  the  Secretary  of  the 
Interior  may  during  the  first  five  years  expend 
three-fourths  of  the  interest  "in  procuring  live- 
stock, teams,  farming  implements,  and  seed  for 
such  of  the  Indians  to  the  extent  of  their  shares 
as  are  fit  and  desire  to  engage  in  farming."  These 
provisions  obviously  contemplate  expenditures  for 
the  benefit  of  Indians  living  in  the  tribal  environ- 
ment and  not  those  born  apart  from  the  tribe 
and  whose  sole  claim  rests  in  the  possession  of  a 
modicum  of  Chippewa  blood. 

For  the  foregoing  reasons,  and  upon  authority 
of  Oakes  v.  United  States,  supra,  holding  that  the 
rule  of  tribal  membership,  modified  only  by  the 
national  policy  hereinbefore  referred  to,  is  appli- 
cable to  the  Chippewa  Indians  of  Minnesota  un- 
der the  act  of  1889,  it  is  my  opinion  that  distribu- 
tion of  the  interest  annuities  provided  for  in  that 
act  must  be  confined  to  such  Indians  of  Chippewa 
blood  as  come  within  that  ride.  This  excludes  the 
descendants,  born  away  from  the  tribal  environ- 
ment, of  a  parent  or  parents  who  have  abandoned 
tribal  relations,  once  existing,  and  have  adopted 
the  customs,  habits  and  manners  of  civilized  life 
unless,  of  course,  the  rights  of  such  descendants 
are  saved  by  the  provisions  of  the  act  of  June  7. 
1897,  supra. 

In  reaching  the  above  conclusion,  I  am  not  un- 
mindful of  the  argument  which  has  been  presented 
fnom  time  to  time,  due  to  the  breaking  up  of  the 
tribal  reservations  in  Minnesota  by  cession,  allot- 
ments in  severalty,  removal  of  restrictions,  etc.,  it 
is  no  longer  practical  nor  feasible  to  apply  the  rule 
of  tribal   membership   to   the  Chippewas.   If  such 
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be  the  situation,  the  matter  is  one  for  considera- 
tion by  Congress,  it  being  apparent  that  adminis- 
trative officers  of  the  Government  are  without  au- 
thority to  mold  the  law  to  meet  such  changing 
conditions  and  necessities. 

There  remain  to  be  considered  the  applications 
for  enrollment  of  Mabel  Connors  Israels  and  her 
children,  Lillian  L.  and  Paul  E.  Israels.  The  Com- 
missioner of  Indian  Affairs  states  that  a  decision 
upon  these  appications  will  determine  all  other 
cases  of  a  like  nature.  The  father  of  Mrs.  Israels 
was  William  Connors,  a  mixed  blood  Chippewa  In- 
dian. Her  mother  was  a  white  woman.  The 
daughter,  Mrs.  Israels,  appears  to  have  been  born 
in  Wisconsin  and  to  have  resided  there  since  birth. 
She  married  a  white  man  and  the  applicants,  Lil- 
lian L.  and  Paul  E.  Israels,  are  the  issue  of  that 
marriage.  Mr.  Connors,  the  father  of  Mrs.  Israels, 
was  enrolled  by  the  Chippewa  Commission,  but 
the  evidence  taken  before  the  Commission  in  1893 
shows  that  he  was  at  that  time  living  in  Wiscon- 
sin and  it  does  not  appear  that  he  removed  to 
Minnesota  after  his  enrollment.  His  status  was 
thus  that  of  an  Indian  who  had  severed  his  tribal 
relations  and  such  appears  to  have  been  his  status 
at  the  time  Mrs.  Israels,  the  daughter  was  born. 
Mrs.  Israels  while  possessing  some  Chippewa  blood, 
appears,  therefore,  to  have  been  born  of  parents 
having  no  tribal  relations  then  or  since.  The  same 
is  true  of  the  children  of  Mrs.  Israels,  who  are  the 
issue  of  a  marriage  between  her  and  a  white  man. 
The  marriage  having  been  contracted  subsequent 
to  the  passage  of  the  act  of  June  7,  1897,  the  rights 
of  the  children  are  not  saved  by  the  provisions  of 
that  act,  which  applies  in  terms  only  to  marriages 
contracted  prior  to  June  7,  1897.  (See  in  this  con- 
nection Pape  v.  United  States,  19  Fed.  (2d)  219). 
Nor  can  the  act  of  June  7,  1897,  be  invoked  in  aid 
of  Mrs.  Israels.  Aside  from  the  fact  that  she  is  the 
issue  of  a  marriage  between  an  Indian  man  and  a 
white  woman,— the  act  relates  in  express  terms  to 
the  issue  of  a  marriage  between  "a  white  man  and 
an  Indian  woman"— the  Indian  parent  must  have 
been  recognized  by  the  tribe  as  a  member  thereof 
in  1897,  or  at  the  time  of  death.  Mr.  Connors  does 
not  appear  to  have  been  so  recognized  in  1897,  or 
since,  by  the  Fond  du  Lac  band  or  tribe  of  Min- 
nesota Chippewas. 

So  far  as  the  present  record  shows,  neither  Mrs. 
Israels  nor  her  children  were  ever  members  of  the 
Fond  du  Lac  band  or  tribe  of  Minnesota  Chip- 
pewa Indians.  They  are  now  and  always  have  been 
residents  of  the  State  of  Wisconsin  and  as  they  are 
not  within  any  exceptional  provision  permitting 
other  than  existing  members  to  share  in  tribal 
property,  it  is  my  opinion  that  their  application 


for  enrollment  with  the  Chippewa  Indians  in  Min- 
nesota under  the  act  of  1889  should  be  denied. 
Nathan  R.  Margold, 

Solicitor. 
Approved:  December  13,  1934. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Crow— Grazing  Privileges 

December  14,  1934. 

Memorandum  for  the   Commissioner 
of  Indian  Affairs: 

The  attached  letter  awarding  grazing  privileges 
on  Unit  No.  20  of  the  Crow  Indian  Reservation 
to  Harry  Snyder,  Jr.  is  contrary  to  the  wishes  of 
the  Crow  Tribe  of  Indians.  Some  23,000  acres  of 
tribal  lands  are  included  in  the  unit  and  grazing 
privileges  thereon  cannot  be  1st  without  the  "au- 
thority of  the  Council  speaking  for"  the  Indians. 
See  act  of  February  28,  1891  (26  Stat.  794) .  The 
award  to  Mr.  Snyder  cannot,  therefore,  be  ap- 
proved unless  the  Council,  prior  to  advertisement 
of  the  unit,  gave  unqualified  authority  to  offer 
grazing  privileges  on  the  tribal  lands.  If  such  un- 
qualified authority  has  been  given  it  is  suggested 
that  an  appropriate  reference  thereto  be  incor- 
porated in  the  letter. 

The  interpretation  placed  by  the  second  para- 
graph of  the  letter  on  the  reservation  contained  in 
the  advertisement  of  the  right  to  reject  any  and 
all  bids  appears  to  be  too  narrow  in  scope  and  I 
suggest  that  it  be  eliminated  as  unnecessary  in  mak- 
ing the  award  on  this  unit. 

Charles  Fahy. 
Acting  Solicitor. 


Conveyance  to  the  U.S.  to  Avoid  Taxation 

December  18,  1934. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  is  returned  to  you  for  fur- 
ther consideration.  The  letter  in  effect  holds  that 
an  Indian  owning  taxable  land  may  convey  such 
land  to  the  United  States  to  be  held  in  trust  for 
the  individual  Indian.  Obviously  this  is  a  matter 
which  will  affect  large  numbers  of  Indians  other 
than  the  particular  applicant  referred  to  in  the 
attached  communication. 
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Authority  for  such  a  transaction  is  to  be  found, 
if  at  all,  only  in  section  5  of  the  act  of  June  18, 
1934,  which  provides: 

"The  Secretary  of  the  Interior  is  hereby  au- 
thorized in  his  discretion,  to  acquire  through 
purchase,  relinquishment,  gift  exchange,  or 
assignment,  any  interest  in  lands,  water  rights 
or  surface  rights  to  lands,  within  or  without 
existing  reservations,  including  trust  or  other- 
wise restricted  allotments  whether  the  allottee 
be  living  or  deceased,  for  the  purpose  of  pro- 
viding land  for  Indians." 


Title  to  any  lands  or  rights  acquired  pur- 
suant to  this  act  shall  be  taken  in  the  name  of 
the  United  States  in  trust  for  the  Indian  tribe 
or  individual  Indian  for  which  the  land  is 
acquired,  and  such  lands  or  rights  shall  be 
exempt  from  State  and  local  taxation." 

It  is  questionable,  from  a  strictly  legal  point 
of  view,  whether  such  a  transaction  as  that  re- 
ferred to  falls  within  the  declared  purpose  "of 
providing  land  for  Indians."  Aside  from  the  nar- 
row question  of  legality,  it  is  believed  that  a  mat- 
ter of  this  sort  should  receive  further  considera- 
tion as  to  the  policy  involved  than  has  apparently 
been  given  to  the  attached  communication.  Is  it 
the  intention  of  the  Indian  Office  to  eliminate  taxa- 
tion on  all  Indian  lands  now  taxable?  If  not,  by 
what  criterion  does  the  Indian  Office  propose  to 
determine  when  an  Indian  owner  of  taxable  land 
may  avoid  taxation  through  a  transfer  of  the  land 
to  the  United  States  Government  followed  by  the 
receipt  of  a  trust  patent? 

It  may  be  noted  that  the  last  paragraph  of  the 
attached  communication  embodies  an  erroneous  in- 
terpretation of  section  4  of  the  act  of  June  18,  1984. 
The  quoted  comment  is  inconsistent  with  the  opin- 
ion of  the  Solicitor  dated  November  7,  1934  hold- 
ing; that  devisees  other  than  heirs  at  law  under 
wills  of  restricted  Indians  covering  lands  within  the 
scope  of  the  Wheeler-Howard  Act  must  be  mem- 
bers of  the  tribe  having  jurisdiction  over  the  lands 
in  question. 

The  foregoing  refers  to  your  letter  dated  Novem- 
ber 27,  addressed  to  the  Superintendent  of  the 
Fort  Totten  Indian  Agency.  There  is  also  returned 
your  letter  of  October  29,  addressed  to  the  Super- 
intendent of  the  Fort  Berthold  Indian  Agency,  sug- 
gesting in  a  somewhat  similar  case  that  land  pa- 
tented in  fee  to  Byron  H.  Wilde,  may  be  conveyed 
to   the  United   States  in   trust   for   the   patentee's 


wife,  under  section  5  of  the  Wheeler-Howard  Act. 
The  considerations  of  policy  referred  to  above  ap- 
ply with  equal  force  to  this  case. 

Solicitor. 


Chippewa— Enrollment 

December  IS,  1934 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  your 
letters  of  November  28  and  December  7  relating 
to  applications  for  enrollment  with  the  Chippewa 
Indians  of  Minnesota. 

The  letter  of  November  28  deals  with  the  appli- 
cations of  Elsie  and  Peter  La  Fond,  and  that  of 
December  7  deals  with  the  application  of  Mrs. 
Eva  D.  McNift.  The  enrollment  of  all  three  appli- 
cants is  recommended  by  you  on  the  ground  that 
the  rights  of  the  applicants  are  saved  by  the  pro- 
visions of  the  act  of  June  7,  1897  (30  Stat.  90) 
which  reads; 

"All  children  born  of  a  marriage  solemnized 
prior  to  June  7,  1897,  between  a  white  man 
and  an  Indian  woman  by  blood  and  not  by 
adoption,  where  said  Indian  woman  was  on 
that  date,  or  was  at  the  time  of  her  death, 
recognized  by  the  tribe,  shall  have  the  same 
rights  and  privileges  to  the  property  of  the 
tribe  to  which  the  mother  belongs,  or  belonged 
at  the  time  of  her  death,  by  blood,  as  any  other 
member  of  the  tribe,  and  no  prior  Act  of 
Congress  shall  be  construed  as  to  debar  such 
child  of  such  right." 

The  foregoing  provisions  extend  in  plain  terms 
only  to  the  children  of  a  marriage  between  an 
Indian  woman  and  a  white  man  and  permit  such 
children  to  share  in  the  division  or  distribution 
of  the  property  of  the  tribe  of  the  mother.  The 
applicants,  Elsie  and  Peter  La  Fond,  are  the  issue 
of  the  marriage  between  an  Indian  man  and  a 
white  woman.  Both  of  Mrs.  McNiff's  parents  are 
Indians.  Neither  applicant  comes  within  the  pro- 
visions of  the  act  of  1897  and  they  cannot  be  ad- 
mitted to  enrollment  under  its  provisions  without 
adding  to  the  language  of  the  statute,  which  we 
are  without  authority  to  do. 

All  of  the  applicants  appear  to  have  been  born 
away  from  the  tribal  environment  of  parents  who 
had  severed  their  tribal  relations.  If  these  are  the 
facts,  I  am  aware  of  no  authority  for  placing  their 
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names  on  the  rolls  of  the  Chippewa  Indians  in 
Minnesota.  (See  Oakes  v.  United  States,  172  Fed. 
305.) 

Nathan  R.  Margold 

Solicitor. 

Fort  Belknap— Allotment 

December  22,  1934. 

Memorandum  to  the  Assistant  Commissioner  of 

Indian  Affairs: 

The  Indian  Office  seeks  herewith  the  approval  of 
The  Secretary  to  the  recommendation  to  the  Gen- 
eral Land  Office  that  trust  patents  be  issued  on  the 
allotments  on  the  Fort  Belknap  Reservation, 
approved  by  the  Department  before  the  Indian 
Reorganization  Act.  The  approval  sought  cannot 
be  given  in  view  of  the  explicit  prohibition  of  the 
allotment  of  land  in  severalty  in  the  first  section 
of  the  Reorganization  Act,  in  view  of  the  clear 
holding  by  this  Department  that  allotments  cannot 
be  considered  made  until  trust  patents  have  been 
issued,  in  view  of  the  policies  and  purposes  of  the 
Reorganization  Act  and  its  administration,  and 
considering  the  particular  problems  of  this  case. 
The  departmental  holding,  reported  in  38  L.  D. 
559  (1910),  is  a  controlling  precedent.  The  De- 
partment there  decided  that  allotments  approved 
under  the  act  of  February  8,  1887,  but  for  which 
patents  had  not  issued  before  the  act  of  May  8, 
1900,  were  subject  in  their  patenting  to  the  later 
act  since  before  the  first  or  trust  patent  issued  they 
were  incomplete.  Since  this  administrative  construc- 
tion of  what  constituted  allotment  was  in  practice 
before  the  Wheeler-Howard  Act,  it  may  be  reason- 
ably supposed  that  the  legislators  intended  such 
meaning  to  attach  to  the  language  of  section  1. 
Furthermore,  the  selection,  and  even  the  depart- 
mental approval  of  the  selection,  of  an  allotment 
can  have  no  legal  effect  upon  the  title  to  the  land. 
A  change  in  legal  relationship  occurs  only  upon 
the  issuance  of  the  trust  patent  for  the  allotment, 
when  the  allottee  acquires  an  equitable  title  to 
the  land  in  question.  It  is  unthinkable  that  Cong- 
ress, in  flatly  prohibiting  the  allotment  of  land, 
intended  to  allow  the  one  act  which  has  any  legal 
effect  in  creating  an  allotment  and  to  forbid  merely 
preliminary  steps  which  may  have  already  occurred. 
The  Indian  Office  admits  that  there  are  many 
other  situations  identical  to  this.  Establishing  a 
precedent  here,  therefore,  of  granting  trust  patents 
would  have  considerable  effect  in  defeating  the 
purpose  of  Section  1.  What  land  there  is  now  left 
available  for  tribal  assets  and  administration  by 
organized  tribes  should  be  preserved  and  not  sub- 


jected to  the  devastating  effect  of  the  policies  of 
1887.  This  is  the  clear  mandate  of  Section  1. 

No  reason  is  assigned  by  the  Indian  Office  why 
the  clear  legal  effect  and  purpose  of  Section  1 
should  be  denied  other  than  the  promotion  of 
equity  by  placing  the  two-fifths  of  one  percent  of 
Indians  of  the  Fort  Belknap  Reservation  who 
were  unallotted  on  the  same  status  as  their  neigh- 
bors. But  this  amount  is  defeated  by  the  fact  that, 
of  this  small  number  of  unallotted  Indians,  only 
5  out  of  25  are  now  to  be  provided  with  patents. 
The  case  of  the  other  20  is  admittedly  hopeless, 
since  their  selected  allotments  were  never  even 
approved.  Furthermore,  there  is  no  claim  that  the 
use  and  enjoyment  by  these  25  Indians  of  the  lands 
selected  has  not  been  recognized  and  will  not  con- 
tinue to  be  recognized.  On  the  contrary  the  fact  that 
these  lands  will  be  returned  to  tribal  ownership 
and  that  the  tribe  has  accepted  the  Wheeler- 
Howard  Act  and  will  probably  organize  to  control 
such  land  and  issue  occupation  permits  argues  a 
far  more  secure  and  permanent  enjoyment  of  such 
lands  in  these  25  Indians  than  would  result  should 
this  land  be  trust  patented  and  thereby  made  avail- 
able for  fee  patenting.  If  this  fact  were  brought  to 
the  understanding  of  these  Indians  it  is  very  im- 
probable that  the  bad  feeling  feared  by  denial  of 
trust  patents  would  arise.  On  the  contrary,  the 
granting  of  trust  patents  to  a  small  fraction  of 
those  now  without  them  might  well  provoke  a  more 
serious  protest,  as  the  Indian  Office  anticipates, 
according  to  a  memorandum  among  these  files. 

It  is  suggested,  therefore,  that  instead  of  the 
granting  of  trust  patents  to  these  five  Indians,  a 
letter  be  drafted  to  the  Superintendent  of  the  Fort 
Belknap  Reservation,  similar  to  that  contained  in 
the  files  relating  to  the  denial  of  trust  patents  to 
the  remaining  20  Indians,  pointing  out  the  primary 
right  of  the  unallotted  Indians  to  the  use  and 
occupation  of  their  unpatented  allotments  and  the 
possibilities  for  tribal  management  of  the  land 
in  question,  and  directing  the  conveyance  of  such 
information  to  the  Indians  concerned. 

Nathan  R.  Margold 

Solicitor. 


Menominee— Enrollment— Regulations 

January  10,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  pro- 
posed regulations  under  the  Menominee  Enroll- 
ment Act  of  June  15,  1934   (48  Stat.  965) . 
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Section  1,  paragraph  2,  of  the  regulations  in- 
cludes among  those  whose  names  are  automatical- 
ly to  be  placed  upon  the  roll  authorized  by  the 
Act  unenrolled  children  born  on  the  reservation 
prior  to  the  date  of  the  Act  of  enrolled  parents 
in  affiliation  with  the  tribe,  regardless  of  the  de- 
gree of  blood  of  such  children.  The  automatic  en- 
rollment of  such  children  is  not  authorized  by 
any  provision  contained  in  the  Act.  Under  section 
1  of  the  Act,  the  only  persons  whose  names  can 
be  placed  on  the  roll  automatically  are  those  per- 
sons whose  names  are  "on  the  tribal  rolls  on  the 
date  of  the  enactment  of  this  Act."  The  Act  makes 
no  exception  in  favor  of  unenrolled  children  born 
prior  to  the  date  of  the  Act,  and  that  none  was 
intended  appears  plain  from  other  provisions  con- 
tained in  the  Act.  Section  1,  after  providing  for 
placing  on  the  roll  the  names  of  all  persons  on  the 
tribal  rolls  on  the  date  of  the  Act,  directs  the  Sec- 
retary of  the  Interior  to  place  on  the  roll  "the 
names  of  such  persons  as  are  entitled  to  the  privi- 
lege of  enrollment  under  the  provisions  of  this 
Act".  Section  2  states  that  "any  person  whose  name 
is  not  on  the  roll  of  the  Menominee  Indian  Tribe 
on  the  date  of  the  enactment  of  this  Act  may  at 
any  time  hereafter  apply  to  the  Secretary  of  the 
Interior  to  have  his  name  placed  thereon".  That 
section  further  prescribes  how  applications  for  en- 
rollment may  be  made  and  makes  express  pro- 
vision for  applications  on  behalf  of  minors.  Sec- 
tion 4  prescribes  the  requirements  necessary  to  be 
met  by  applicants,  and  declares  that  "no  person 
whose  name  does  not  appear  on  the  tribal  roll  of 
the  Menominee  Tribe  on  the  date  of  the  enact- 
ment of  this  Act  shall  hereafter  be  eligible  to  en- 
rollment" unless  he  meets  such  requirements.  Sec- 
tion 3  of  the  Act  requires  that  at  the  end  of  each 
fiscal  year  the  Secretary  of  the  Interior  shall  com- 
pile a  list  of  all  persons  who  have  applied  for  en- 
rollment during  the  previous  fiscal  year;  that  he 
shall  certify  such  list  to  the  General  Council  of 
the  Menominee  Tribe  for  investigation  and  report 
of  its  findings;  and  that  the  Secretary  shall  take 
no  action  on  any  application  for  enrollment  until 
after  the  expiration  of  one  year  from  the  date  the 
certified  list  was  forwarded  to  the  General  Coun- 
cil unless  the  Council  shall  have  previously  reported 
its  findings  and  recommendations  to  the  Secretary. 
These  provisions  make  it  plain  that  there  is  no 
authority  for  automatically  placing  on  the  roll  the 
name  of  any  unenrolled  person.  All  such  persons 
must  make  application  for  enrollment  in  accord- 
ance with  section  2.  They  must  meet  the  require- 
ments of  section  4,  one  of  which  is  that  the  appli- 
cant must  possess  one-fourth  or  more  of  Meno- 
minee Blood,  and  even  though  they  are  otherwise 


qualified  their  names  cannot  be  added  to  the  roll, 
until  their  applications  have  been  considered  and 
acted  upon  in  the  manner  set  forth  in  section  3. 

Section  4,  paragraph  2,  of  the  proposed  regula- 
tions reads: 

However,  it  will  not  be  necessary  for  enrolled 
parents  whose  legal  residence  is  on  the  reserva- 
tion and  who  maintain  tribal  relations,  to 
make  formal  application  to  the  Secretary  of 
the  Interior  for  the  enrollment  of  their  chil- 
dren born  on  the  reservation  or  during  the 
temporary  absence  of  the  mother  therefrom. 
Such  children,  having  14  or  more  Menominee 
blood  derived  from  an  ancestor  who  did  not 
participate  in  the  'half-breed  payment'  may 
be  enrolled  at  once,  upon  supplying  birth 
certificates  to  the  Superintendent  and  after 
verification  by  him  that  they  are  entitled  to 
tribal  membership  and  rights  under  the  act". 

The  foregoing  provision  is  likewise  unauthorized. 
There  is  no  authority  for  the  placing  of  any  unen- 
rolled person  on  the  roll  until  his  application  for 
enrollment  has  been  filed  and  certified  to  and 
considered  by  the  Council  in  accordance  with  the 
provisions  of  section  3. 

Section  5  of  the  statute  prohibits  the  payment 
of  back  annuities  to  any  "person  whose  name  shall 
hereafter  be  placed  on  the  roll  of  the  Menominee 
Indian  Tribe".  Nevertheless  section  5  of  the  regu- 
lations proposes  to  permit  certain  children  born 
into  tribal  rights  to  receive  such  back  annuities. 
None  of  such  children  is  now  enrolled.  They  are 
all  persons  whose  names  will  be  enrolled  after  the 
date  of  the  Act  and  as  such  their  participation  in 
back  annuities  is  plainly  prohibited. 

It  seems  that  the  provisions  herein  found  to  be 
unauthorized  were  placed  in  the  regulations  to 
meet  the  wishes  of  the  Menominee  Indians.  Pro- 
visions so  plainly  in  conflict  with  the  statute,  how- 
ever desirable  they  may  be  from  the  viewpoint  of 
the  Indians,  cannot  be  made  a  part  of  the  Secre- 
tary's regulations,  and  the  need  for  such  provisions 
must  be  met,  if  at  all,  by  an  amendment  to  the 
statute. 

Solicitor. 

Wheeler-Howard    Act— Subsistence    Homesteads 

January  17,  1935. 

Memorandum  to  the  Assistant  Secretary: 

The  attached  memorandum  of  the  Assistant 
Commissioner  of  Indian  Affairs  seems  to  contem- 
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plate  purchase  of  land  with  subsistence  homestead 
money,  subsequent  proclamation  of  that  land  as 
a  new  Indian  reservation  and  then  the  assignment 
of  particular  plots  as  Indian  homesteads  with  title 
remaining  permanently  in  the  United  States.  It 
seems  to  have  been  thought  that  by  this  device  the 
necessity  for  selling  tracts  to  homesteaders  could  be 
avoided.  I  disagree  with  this  conclusion. 

It  is  proposed  that  the  reservation  of  the  land 
shall  be  accomplished  under  the  provisions  of  the 
Wheeler-Howard  Act  (48  Stat.  984) .  However, 
since  the  land  is  to  be  purchased  with  subsistence 
homestead  money,  the  disposition  of  that  land 
must  be  controlled  by  that  statute,  unless  Congress 
has  subsequently  provided  otherwise.  The  sub- 
sistence homestead  statute  does  not  authorize  the 
purchase  of  land  to  be  set  aside  as  an  Indian 
reservation.  And  nothing  in  the  subsequently  en- 
acted Wheeler-Howard  Act  purports  to  make  the 
subsistence  homestead  appropriation  available  for 
the  purchase  of  land  which  is  to  be  reserved  and 
used  under  the  Wheeler-Howard  Act.  Indeed,  the 
Wheeler-Howard  Act  goes  no  further  in  making 
money  available  for  its  purposes  than  to  authorize 
future  appropriations. 

Moreover,  as  has  frequently  been  pointed  out, 
the  present  subsistence  homestead  law  requires  that 
subsistence  homestead  funds  expended  by  the  Gov- 
ernment for  the  acquisition  of  homesteads  must  be 
repaid  into  the  subsistence  homestead  revolving 
fund  by  the  homesteaders.  A  disposition  of  land 
so  acquired  which  would  defeat  that  requirement 
of  the  subsistence  homestead  statute  cannot  be  con- 
sidered as  authorized.  Reservation  under  the 
Wheeler-Howard  Act,  therefore,  cannot  be  em- 
ployed to  avoid  the  required  reimbursement. 

Briefly,  subsistence  homestead  money  expended 
to  purchase  subsistence  homestead  sites  must  be 
repaid  by  the  homesteaders,  and  neither  the 
Wheeler-Howard  Act  nor  the  subsistence  home- 
stead legislation  permits  escape  from  this  conse- 
quence by  the  device  of  proclaiming  land  acquired 
with  subsistence  homestead  funds  to  be  an  Indian 
reservation. 

If  the  proposed  Burns  Indian  homestead  project 
is  feasible  in  view  of  the  limitations  stated  in  this 
memorandum,  title  papers  may  properly  be  sub- 
mitted to  the  Attorney  General  for  opinion. 


Chippewa— Approval  of  Will 


January  17,  1935. 


Memorandum  to  the  Office 
of  Indian  Affairs: 


Nathan  R.  Margold. 

Solicitor. 


Approved: 


I  am  returning  herewith  the  file  relating  to  the 
title  to  lot  2,  Sec.  23,  T.  48  N.,  R.  3  W.,  4th  P.  M. 

The  conclusion  of  your  letter  is  that  the  ap- 
proval by  the  President  of  a  Chippewa  Indian  will 
executed  July  3,  1918,  after  enactment  of  the  act 
of  June  25,  1910  (36  Stat.  855),  as  amended  by 
the  act  of  February  14,  1913  (37  Stat.  678),  oper- 
ated to  remove  restrictions.  This  conclusion  is 
based  upon  the  theory  that  the  act  of  June  25, 
1910,  as  amended,  did  not  in  any  manner  curtail 
power  theretofore  vested  in  the  President,  there 
having  been  a  departmental  interpretation  of  the 
treaty  of  September  20,  1854  (10  Stat.  1109),  to 
the  effect  that  the  President  was  empowered  to  ap- 
prove the  alienation  of  land  by  will,  and  such  ap- 
proval operated  to  remove  restrictions  unless  the 
approval  was  qualified. 

I  am  of  the  opinion  that  the  act  of  June  25, 
1910,  as  amended,  did  curtail  the  power  of  the 
President  with  respect  to  alienations  by  will.  That 
act  covers  the  entire  subject  of  Indian  wills  and 
provides  that: 

"No  will  so  executed  shall  be  valid  or  have  any 
force  or  effect  unless  and  until  it  shall  have 
been  approved  by  the  Secretary  of  the  Interior 
*  *  *  Provided  further,  That  the  approval  of 
the  will  and  the  death  of  the  testator  shall  not 
operate  to  terminate  the  trust  or  restricted 
period," 

This  act  has  been  held  to  apply  to  wills  made  by 
members  of  the  Chippewa  tribe  (48  L.  D.  472) . 
Inasmuch  as  it  was  intended  to  cover  the  entire 
subject  of  Indian  wills,  it  did  operate  to  curtail 
power  theretofore  vested  in  the  President.  The 
dictum  contra  in  40  L.  D.  472  I  think  is  not  con- 
trolling or  applicable. 

However,  I  am  of  the  opinion  that  the  procedure 
followed  in  this  case  was  in  fact  an  approval  by  the 
Secretary  as  required  by  the  act  of  June  25,  1910, 
as  amended.  The  Secretary's  recommendation  to 
the  President  operated  as  an  approval.  I  conclude, 
therefore,  that  the  will  in  question  has  been  prop- 
erly approved  but  that  the  approval  did  not  op- 
erate to  remove  the  restrictions  against  alienation. 


.,  Assistant  Secretary. 
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Per  Capita  Payment  from  Judgment 

M-27759  January  22,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  In- 
dian Affairs,  my  opinion  has  been  requested  on  a 
question  arising  out  of  the  following  item  appear- 
ing in  the  Deficiency  Appropriation  Act  of  June 
19,  1934  (48  Stat.  1021,  1033)  : 

"The  Creek  Nation:  The  appropriation  of 
$144,106.01  contained  in  section  4,  Title  I,  of 
this  Act  for  payment  of  a  judgment  rendered 
by  the  Court  of  Claims  in  favor  of  the  Creek 
Nation  shall  be  placed  to  the  credit  of  the 
Creek  Nation  on  the  books  of  the  Treasury 
Department  and  such  sum  is  hereby  appro- 
priated and,  after  deducting  the  attorneys'  fees 
and  expenses  allowed  by  the  Court  of  Claims 
and  the  estimated  expenses  of  making  the  roll 
and  the  payment  herein  provided  for,  shall 
be  paid  by  the  Secretary  of  the  Interior  per 
capita  to  the  members  of  the  Creek  Tribe  of 
Indians  entitled  thereto  or  their  heirs,  upon  a 
roll  made  as  of  date  of  December  4,  1933, 
under  the  direction  of  and  approved  by  the 
Secretary  of  the  Interior." 

The  judgment  referred  to  was  rendered  on  De- 
cember 4,  1933,  by  the  Court  of  Claims  in  the  case 
of  The  Creek  Nation  v.  The  United  States,  No. 
H— 510,  and  the  question  presented  is  whether  the 
per  capita  payment  provided  for  from  the  pro- 
ceeds of  the  judgment  should  be  made  to  the  per- 
sons whose  names  appear  on  the  final  citizenship 
or  membership  rolls  of  the  Creek  Nation  or  tribe, 
the  heirs  of  deceased  members  taking  by  right 
of  representation,  or  whether  the  distribution 
must  be  made  on  the  basis  of  a  new  roll  depicting 
the  membership  of  the  Creek  Tribe  as  it  existed 
on  December  4,  1933. 

The  citizenship  or  membership  rolls  of  the 
Creek  Nation  were  completed  and  closed  on 
March  4,  1907  (See  section  2  of  the  act  of  April 
26,  1906,  34  Stat.  137).  The  rolls  were  made  by 
a  Commission,  commonly  called  the  Dawes  Com- 
mission, and  approved  by  the  Secretary  of  the 
Interior  under  authority  of  the  act  of  June  10, 
1896  (29  Stat.  321,  339),  the  Curtis  Act' of  June 
28,  1898  (30  Stat.  495,  502) ,  and  certain  provisions 
contained  in   the  Creek  Agreement   of  March    1, 


1901  (31  Stat.  861).  The  Curtis  Act  (section  21) 
declares  that  the  rolls  so  made,  when  approved  by 
the  Secretary  of  the  Interior,  shall  be  final,  and  that 
the  persons  whose  names  are  found  thereon  shall 
alone  constitute  the  Tribe  they  represent.  The 
Creek  Agreement  of  1901  declares  that  the  rolls 
so  made  and  approved  "shall  be  the  final  rolls  of 
citizenship  of  said  tribe,  upon  which  the  allotment 
of  all  lands  and  the  distribution  of  all  moneys  and 
other  property  of  the  tribe  shall  be  made,  and  to 
no  other  persons."  Section  17  of  the  act  of  April 
26,  1906,  supra,  relating  to  all  the  nations  com- 
prising the  Five  Civilized  Tribes,  of  which  the 
Creek  Nation  is  one,  provides  that  when  the  un- 
allotted lands  and  other  property  belonging  to  the 
tribes  have  been  sold  and  the  moneys  arising  from 
such  sales  or  from  any  other  source  whatever  have 
been  paid  into  the  United  States  Treasury  to  the 
credit  of  the  tribes,  and  when  all  the  just  charges 
against  the  funds  of  the  respective  tribes  have  been 
deducted,  "any  remaining  funds  shall  be  distrib- 
uted per  capita  to  the  members  then  living  and 
the  heirs  of  deceased  members  whose  names  ap- 
pear upon  the  finally  approved  rolls  of  the  respec- 
tive tribes,  such  distribution  to  be  made  under 
rules  and  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Interior". 

The  legislation  just  outlined  discloses  a  plain 
purpose  on  the  part  of  Congress  and  the  Creek 
Nation,  as  well,  to  make  the  final  approved  rolls 
determinative  of  the  legal  membership  of  the  tribe 
for  all  purposes  including  the  making  of  per  capita 
distributions  of  the  tribal  funds.  However,  the  pro- 
ceeds of  the  Creek  judgment  of  December  4,  1933, 
constitute  tribal  property  over  which  Congress  has 
full  administrative  authority,  and  hence  it  is  com- 
petent for  that  body,  if  it  sees  fit  so  to  do,  to  dis- 
regard the  finality  of  the  existing  membership  rolls 
and  direct  that  the  per  capita  distribution  be  made 
upon  a  new  roll  showing  the  membership  of  the 
tribe  on  the  date  of  the  judgment,  even  though 
such  action  may  be  inconsistent  or  in  conflict  with 
prior  legislation  or  agreements  with  the  tribe. 
Lone  Wolfe  v.  Hitchcock  (187  U.S.  553)  ;  Stephens 
v.  Cherokee  Nation    (174  U.S.  445,  483,  488). 

I  see  no  escape  from  the  conclusion  that  Con- 
gress did  intend  to  disregard  the  finality  of  the  ex- 
isting rolls  and  to  have  the  distribution  made  to 
the  members  of  the  tribe  on  December  4,  1933. 
The  direction  is  that  the  proceeds  of  the  judgment 
subject  to  certain  deductions  "shall  be  paid  by  the 
Secretary  of  the  Interior  per  capita  to  the  members 
of  the  Creek  Tribe  of  Indians  entitled  thereto  or 
their  heirs  upon  a  roll  made  as  of  date  of  Decem- 
ber 4,  1933,  under  the  direction  and  approved  by 
the  Secretary  of  the  Interior."  If  it  had  been  in- 
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tended  to  require  that  the  payment  be  made  on 
the  basis  of  the  final  rolls  which,  of  course,  would 
exclude  from  participation  persons  born  into  mem- 
bership after  the  closing  of  those  rolls,  it  is  reason- 
able to  believe  that  words  more  appropriate  to  the 
occasion  would  have  been  used.  Why  direct  that 
payment  be  made  on  a  roll  compiled  as  of  December 
4,  1933,  if  it  were  intended  that  payment  be  made 
on  the  basis  of  a  roll  completed  and  closed  in  1907? 
Participation  in  the  payment  clearly  is  not  con- 
fined to  those  persons  who  were  members  of  the 
tribe  at  the  time  of  the  closing  of  the  final  rolls 
in  1907.  The  distribution  is  to  be  made  to  the 
members  of  the  Tribe  entitled  thereto  on  a  roll 
made  as  of  December  4,  1933.  This  plainly  compre- 
hends persons  who  were  at  that  time  members  of 
the  Tribe,  including  persons  born  into  membership 
after  the  closing  of  the  final  rolls,  and,  under  the 
well  settled  rule  that  tribal  membership  is  ter- 
minated by  death,  only  those  members  who  were 
in  being  on  December  4,  1933,  can  be  enrolled. 
Enrollment  being  confined  to  members  living  on 
December  4,  1933,  it  is  plain  that  the  alternative 
provision  made  in  the  statute  for  payment  to  the 
heirs  of  deceased  members  has  reference,  not  to  the 
heirs  of  members  who  died  prior  to  December  4, 
1933,  but  to  the  heirs  of  members  who  might  die 
subsequent  to  that  date.  Congress  evidently  antici- 
pated that  persons  entitled  to  enrollment  might 
in  some  instances  die  before  payment  and  accord- 
ingly made  provisions  for  the  payment  of  the  shares 
of  such  deceased  persons  to  their  heirs. 

The  statute  confers  no  authority  upon  the  Sec- 
retary of  the  Interior  to  inquire  into  the  validity 
of  the  enrollment  of  any  person  whose  name  ap- 
pears on  the  final  rolls.  In  the  absence  of  such  ex- 
press authority,  those  rolls  must  be  regarded  as 
determinative  of  the  legal  membership  of  the  Tribe 
at  the  time  they  were  completed  and  closed  in 
1907,  and  they  will  constitute  the  primary  guide  for 
the  compilation  of  the  new  roll.  The  new  roll  will 
be  made  first,  by  placing  on  the  roll  all  persons 
whose  names  are  inscribed  on  the  existing  rolls  and 
who  were  alive  on  December  4,  1933;  second,  by 
omitting  the  names  of  all  enrollees  who  have  died 
since  the  1907  rolls  were  completed  and  closed; 
and,  third,  by  adding  the  names  of  those  persons 
born  into  tribal  membership  since  the  closing  of 
the  existing  rolls  and  who  were  living  on  December 
4,  1933. 

The  act  of  June  19,  1934,  fails  to  prescribe  any 
definite  rule  for  determining  the  citizenship  or 
membership  rights  of  persons  born  since  the  clos- 
ing of  the  final  rolls.  In  the  absence  of  such  a  stat- 
utory guide,  it  will  be  appropriate,  I  think,  to 
determine    citizenship   or    membership    in    accord- 


ance with  the  laws  and  customs  of  the  Creek  Na- 
tion which  the  Dawes  Commission  was  required  to 
recognize  in  making  up  the  final  rolls  (see  act  of 
June  10,  1896,  supra) ,  and  which  the  Territorial 
Courts  regarded  as  binding  upon  them  in  passing 
upon  citizenship  cases  brought  before  those  courts 
on  appeal  from  decisions  of  the  Dawes  Commission. 
In  a  decision  by  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory,  a  copy 
of  which  will  be  found  in  the  Eighth  Annual  Re- 
port of  the  Commission  to  the  Five  Civilized 
Tribes,  1901,  at  page  175,  the  citizenship  laws  of 
the  Creek  Nation  are  fully  discussed,  their  validity 
upheld,  and  the  laws  found  binding  upon  the 
court.  From  that  decision  it  appears  that  the  pos- 
session of  Creek  Indian  blood  was  an  essential  but 
not  a  controlling  requirement  for  admission  to 
membership  in  the  nation.  Certain  residential  re- 
quirements also  had  to  be  met,  and  persons  failing 
to  meet  them  were  excluded  from  membership  by 
sections  1  and  2  of  a  law  enacted  by  the  National 
Council  of  the  Muskogee  (Creek)  Nation  on  Oc- 
tober 26,  1889.  These  sections  read: 

"Section  1.  All  persons  who  were  born,  or 
who  may  be  hereafter  born,  beyond  the  limits 
of  the  Indian  Territory,  and  may  have  here- 
tofore been  entitled  to  make  application  for 
citizenship,  on  account  of  Indian  blood  or 
tribal  adoption,  and  who  have  continuously  re- 
sided beyond  or  outside  of  the  jurisdictional 
limits  of  the  Muskogee  Nation  for  the  period 
of  twenty-one  (21)  years,  are  hereby  declared 
aliens,  and  not  entitled  to  citizenship  in  the 
Muskogee  Nation,  or  to  any  of  the  privileges 
thereof. 

Section  2.  The  minor  children  and  descend- 
ants of  such  persons  so  debarred  from  citi- 
zenship and  declared  aliens,  are  hereby  also 
excluded  from  citizenship  in  the  Muskogee 
Nation,  and  from  all  privileges  therof." 

The  foregoing  sections  will  be  more  readily  un- 
derstood by  first  explaining  that  the  Indian  Terri- 
tory embraced  not  only  the  domain  owned  and  oc- 
cupied by  the  Creek  Nation  but  also  a  large  area 
owned  and  occupied  by  other  tribes,  including  the 
remaining  four  nations  comprising,  with  the 
Creeks,  the  Five  Civilized  Tribes.  The  persons  ex- 
cluded from  membership,  it  will  be  observed,  are 
those  persons  and  their  descendants  born  "beyond 
the  limits  of  the  Indian  Territory"  and  then  only 
where  such  persons  have  been  absent  from  the 
"jurisdictional  limits  of  the  Muskogee  (Creek)  Na- 
tion for  a  period  of  at  least  21  years.  Under  these 
rules,   which    are   the  only   ones   available   in    the 
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absence  of  specific  statutory  directions  in  the  mat- 
ter, the  descendants  of  those  Creek  Indians  by 
blood  whose  names  appear  on  the  final  rolls  will  be 
entitled  to  enrollment  on  the  new  roll  made  as  of 
December  4,  1933,  provided  such  descendants  were 
alive  on  that  day  and  were  born  within  the  area 
formerly  comprising  the  Indian  Territory.  Descend- 
ants born  outside  that  area  will  likewise  be  entitled 
to  enrollment  unless  they  were  continuously  ab- 
sent from  the  jurisdictional  limits  of  the  Creek  Na- 
tion for  at  least  21  years,  in  which  event  they  must 
be  excluded  from  enrollment.  The  children  and 
descendants  of  any  person  so  excluded  are  likewise 
ineligible  for  enrollment. 

The  final  citizenship  rolls  of  the  Creek  Nation 
embrace  a  considerable  number  of  persons  not 
Creeks  by  blood.  These  persons  are  known  as  freed- 
men  and  are  of  African  descent.  It  becomes  neces- 
sary, therefore,  to  consider  the  rights  of  these 
freedmen  and  their  descendants,  born  since  the 
closing  of  the  final  rolls,  to  share  in  the  distribution 
of  the  Creek  judgment  of  December  4,  1933.  Prior 
to  1861  slavery  existed  in  the  Creek  Nation,  and 
there  were  within  the  limits  of  such  nation  many 
persons  of  African  blood  who  were  held  as  slaves. 
During  the  Civil  War  the  Creeks,  like  others  of  the 
Five  Civilized  Tribes,  threw  in  their  lot  with  the 
Southern  Confederacy  and  renounced  allegiance 
to  the  United  States.  By  a  treaty  concluded  June 
14,  1866  (14  Stat.  785),  the  United  States  renewed 
its  relations  with  the  Creek  Nation  and  confirmed 
their  rights  to  their  lands.  Article  II  of  the  treaty 
admitting  the  freedmen  and  their  descendants  to 
citizenship  in  the  nation  reads: 

"The  Creeks  hereby  covenant  and  agree  that 
henceforth  neither  slavery  nor  involuntary  ser- 
vitude, otherwise  than  in  the  punishment  of 
crimes,  whereof  the  parties  shall  have  been  duly 
convicted  in  accordance  with  laws  applicable 
to  all  members  of  said  tribe,  shall  ever  exist 
in  said  nation;  and  inasmuch  as  there  are 
among  the  Creeks  many  persons  of  African 
descent,  who  have  no  interest  in  the  soil,  it  is 
stipulated  that  hereafter  these  persons  law- 
fully residing  in  said  Creek  country  under 
their  laws  and  usages,  or  who  have  been  thus 
residing  in  said  country,  and  may  return  with- 
in one  year  from  the  ratification  of  this  treaty, 
and  their  descendants  and  such  others  of  the 
same  race  as  may  be  permitted  by  the  laws  of 
the  said  nation  to  settle  within  the  limits  of 
the  jurisdiction  of  the  Creek  Nation  as  citizens 
(thereof,)  shall  have  and  enjoy  all  the  rights 
and  privileges  of  native  citizens,  including  an 


equal  interest  in  the  soil  and  national  funds, 
and  the  laws  of  the  said  nation  shall  be  equally 
binding  upon  and  give  equal  protection  to  all 
such  persons,  and  all  others,  of  whatsoever  race 
or  color,  who  may  be  adopted  as  citizens  or 
members  of  said  tribe." 

In  conformity  with  the  foregoing  article,  the 
laws  of  the  Creek  Nation  (see  chapter  7,  Article  I, 
Section  2,  Constitution  and  Laws  of  the  Creek  Na- 
tion, edition  of  1890)  declare  that  "All  persons  of 
African  descent,  who  were  made  citizens  by  the 
treaty  of  June  1866  between  the  Creek  Nation 
and  the  United  States,  shall  hereafter  be  recognized 
as  citizens  of  the  Muskogee  Nation."  Further  rec- 
ognition of  the  rights  of  the  freedmen  and  their 
descendants  to  membership  or  citizenship  in  the 
Creek  Nation  is  extended  by  the  act  of  June  10, 
1896  (29  Stat.  321,  341)  ;  the  Curtis  Act  of  June  28, 
1898  (30  Stat.  495,  503)  ;  and  the  act  of  April  26, 
1906  (34  Stat.  137,  138). 

Thus,  by  treaty,  act  of  Congress  and  the  laws  of 
the  Creek  Nation,  the  freedmen  have  been  admit- 
ted to  membership  or  citizenship  in  the  Creek  Na- 
tion, not  as  members  by  blood  but  as  members  by 
adoption  with  all  the  rights  incident  to  such  mem- 
bership, including  the  right  to  share  in  all  distribu- 
tions of  tribal  property  on  an  equal  footing  with 
blood  members.  This  includes  the  right  to  share 
in  the  per  capita  payment  provided  for  by  the  act 
of  June  19,  1934,  unless  the  provisions  of  that  act 
expressly  exclude  them  from  such  participation. 
The  act  does  not  do  so.  It  makes  no  distinction 
between  the  freedmen  and  the  members  or  citizens 
by  blood.  The  direction  is  that  the  payment  be 
made  to  the  "members  of  the  Creek  Tribe  of  In- 
dians entitled  thereto",  and  this  embraces  all  mem- 
bers of  that  tribe  including  the  freedmen,  who  have 
been  admitted,  as  we  have  seen,  to  all  the  rights 
and  privileges  of  blood  members.  The  new  roll  of 
Creek  freedmen  will  accordingly  be  made  in  like 
manner  as  that  of  the  Creeks  by  blood,  that  is  to 
say,  freedmen  whose  names  appear  on  the  final 
rolls  and  who  were  in  being  on  December  4  will 
first  be  added  to  the  roll.  The  names  of  deceased 
enrollees  will  then  be  stricken  and  there  will  be 
added  the  descendants  of  all  freedmen  enrollees 
born  since  the  closing  of  the  final  rolls,  provided 
such  descendants  are  living  on  December  4,  1933, 
and  meet  the  residential  requirements  of  the  Creek 
Law  of  October  26,  1889,  the  provisions  of  which 
law  extend  to  the  freedmen  as  well  as  to  persons 
possessing  Creek  Indian  blood. 

The  rules  herein  announced  are  necessarily  gen- 
eral in  scope  and  doubtless  will  not  cover  all  the 
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cases  which  will  be  presented.  Such  cases  cannot, 
of  course,  be  anticipated  for  the  purpose  of  at- 
tempting an  advance  opinion  but  must  be  consid- 
ered and  decided  as  they  arise,  in  the  light  of  the 
facts  developed. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  January  22,  1935. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Homesteads— Development 

M-27816  January  22,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

Dear  Mr.  Secretary: 

An  inquiry  of  the  Commissioner  of  Indian  Af- 
fairs concerning  the  power  of  Indian  Subsistence 
Homesteads  Authority  to  make  loans  for  the  con- 
struction of  Indian  homesteads  upon  certain  land, 
title  to  which  is  now  and  will  remain  in  the  United 
States,  has  been  referred  to  me  for  opinion.  Par- 
ticularly, the  inquiry  concerns  proposed  projects 
at  Chilocco,  Oklahoma  and  in  Lake  County,  Cal- 
ifornia. 

The  land  at  Chilocco  was  reserved  by  Executive 
Order  of  President  Arthur,  dated  July  12,  1884, 
and  in  the  following  language: 

"It  is  hereby  ordered  that  the  following 
described  tracts  of  country  in  the  Indian  Ter- 
ritory *  *  *  be,  and  the  same  are  hereby,  re- 
served and  set  apart  for  the  settlement  of  such 
friendly  Indians  belonging  within  the  Indian 
Territory  as  have  been  or  who  may  here- 
after be  educated  at  the  Chilocco  Indian  In- 
dustrial School  in  said  Territory. 

The  California  project  is  to  be  located  on  tracts 
purchased  by  the  United  States  from  private  own- 
ers under  authority  of  the  Act  of  June  21,  1906 
(34  Stat.  325) ,  the  Act  of  April  30,  1908  (35  Stat. 
70)  and  the  Act  of  August  24,  1912  (37  Stat.  518)  , 
all  of  which  are  general  Indian  appropriation  laws. 
The  1906  act  contains  the  following  language: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  to  expend  not  to  ex- 
ceed one  hundred  thousand  dollars  to  purchase 


for  the  use  of  the  Indians  in  California  now  re- 
siding on  reservations  which  do  not  contain 
land  suitable  for  cultivation,  and  for  Indians 
who  are  not  now  upon  reservations  in  said 
State,  suitable  tracts  or  parcels  of  land,  water, 
and  water  rights  in  said  State  of  California." 
(34  Stat,  at  333.) 

The  1908  act  contains  language  identical  except  for 
the  amount  appropriated.  (35  Stat,  at  76.)  The 
1912  act  provides  for  "the  purchase  of  small  tracts 
of  land  situated  adjacent  to  lands  heretofore  pur- 
chased *  *  *  for  the  use  and  occupancy  of  In- 
dians in  California".  (37  Stat,  at  523.) 

It  is  now  proposed  that  tracts  thus  acquired  be 
divided  into  individual  home  plots  and  that  each 
plot  be  assigned  to  the  occupancy  of  an  Indian 
family.  Loans  will  be  made  to  the  Indian  home- 
steaders out  of  the  subsistence  homestead  appro- 
priation in  order  to  aid  them  in  constructing  and 
acquiring  houses  and  other  improvements  appro- 
priate to  subsistence  homesteads.  The  homestead- 
ers will  repay  these  loans  and  will  own  the  improve- 
ments in  question.  While  title  to  the  land  will  re- 
main in  the  Government,  it  is  contemplated  that 
houses  and  other  improvements  will  be  transfer- 
able under  appropriate  regulations.  Full  detail  of 
the  plan  has  not  been  evolved  and  the  present 
inquiry  seems  to  extend  no  further  than  the  ques- 
tion of  authority  to  make  loans  for  and  otherwise 
aid  in  the  construction  of  homes  for  Indians  which 
shall  be  essentially  similar  to  subsistence  home- 
steads in  the  general  community  except  for  the  cir- 
cumstances that  title  to  the  land— but  not  to  im- 
provements—is to  be  retained  by  the  United  States. 

Generally,  the  language  of  Section  208  of  the 
National  Industrial  Recovery  Act  authorizing 
"making  loans  for  and  otherwise  aiding  in  the  pur- 
chase of  subsistence  homesteads"  seems  to  con- 
template the  purchase  of  the  home  site  by  the 
homesteader.  In  the  case  of  Indians,  however,  a 
different   conclusion   seems    permissible. 

In  legal  contemplation  Indian  ownership  gen- 
erally is  protected  right  of  use  and  occupation 
while  the  fee  remains  in  the  United  States.  Such 
was  the  legal  analysis  of  Indian  ownership  before 
specific  areas  were  set  aside  for  Indian  use,  and 
such  is  the  continuing  situation  on  unallotted 
reservations.  Even  allotment  in  severalty  does  not 
terminate  Government  control  over  the  disposi- 
tion of  the  fee.  In  short,  the  peculiar  relation  of 
wardship  existing  between  the  Indians  and  the 
Government  has  made  it  the  rule  rather  than  the 
exception  that  ultimate  title  to  the  homestead  of 
the  Indians  shall  be  in  the  Government. 
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In  the  case  at  hand  we  are  concerned  with  land 
acquired  or  reserved  by  the  Government  for  the 
definite  purpose  of  Indian  settlement.  The  establ- 
ishment of  Indian  homesteads  on  this  land  seems 
consistent  both  with  the  purpose  of  acquisition 
and  the  intendment  of  the  subsistence  homestead 
statute.  And  the  purchase  of  a  house  and  other 
improvements  by  the  individual  Indian  seems 
sufficient  to  bring  such  a  project  within  the  actual 
language  of  Section  208  of  the  National  Indus- 
trial Recovery  Act. 

It  is  to  be  noted  that  nothing  inherent  in  the 
conception  of  a  homestead  requires  that  the  occu- 
pant own  the  site.  It  is  true  that  the  conception 
has  developed  largely  around  homestead  exemp- 
tion statutes  which  can  have  application  only 
upon  property  rights  which  are  usually  alienable. 
But  even  in  these  cases  equitable  interests  and 
estates  for  years  have  been  recognized  as  within 
the  protection  of  the  homestead  laws.  White  v. 
Danforth,  122  la.,  403,  98  N.W.  136  (1904)  ;  Keith 
v.  Albrecht,  89  Minn.,  247,  94  N.W.  677  (1903) . 
Certainly,  therefore,  the  idea  of  homestead  is  not 
necessarily  associated  with  any  particular  tenure. 
And,  in  the  case  at  hand  the  status  of  the  Indian 
and  his  relation  to  the  Government  furnish  ade- 
quate basis  for  a  conclusion  that  legal  title  to  In- 
dian subsistence  homesteads  may  be  retained  by 
the  Government. 

One  limitation  upon  this  conclusion  should  be 
clearly  understood.  While  the  idea  of  ownership  of 
land  does  not  necessarily  inhere  in  the  homestead 
conception,  the  subsistence  homestead  statute  con- 
templates that  the  homesteaders  shall  repay  money 
expended  out  of  that  appropriation  for  the  pur- 
chase of  land  and  for  necessary  work  of  construc- 
tion and  development.  Therefore,  unless  the  home- 
stead site  is  already  owned  by  the  United  States, 
as  in  the  instances  now  under  consideration,  or  is 
acquired  otherwise  than  by  expenditure  of  subsist- 
ence homestead  funds  the  homesteader  must  re- 
pay to  the  subsistence  homestead  fund  the  cost  of 
the  land. 

A  recent  decision  of  the  Attorney  General  has 
some  bearing  upon  the  matters  here  in  issue.  In 
an  opinion  dated  October  31,  the  Attorney  General 
advised  you  that,  although  collective  ownership  of 
subsistence  homesteads  is  generally  not  proper,  an 
exception  may  be  made  where  Indian  subsistence 
homesteads  are  established  within  an  existing  In- 
dian reservation  or  upon  land  either  purchased  as  a 
new  reservation  or  added  to  an  existing  one  under 
the  so-called  Wheeler-Howard  Act.  It  was  the 
rationale  of  that  decision  that  the  prohibition  in 
the  Wheeler-Howard  Act  against  allotment  of  such 


land  in  severalty  and  the  provision  of  that  statute 
for  acquisition  of  land  and  retention  of  title  by 
the  Government  for  the  benefit  of  Indian  groups, 
prevent  the  sale  of  homesteads  established  upon 
such  land  to  individual  Indians.  Yet  the  Attorney 
General  did  not  consider  these  restrictions  incon- 
sistent with  the  establishment  of  subsistence  home- 
steads upon  land  thus  restricted  and  reserved.  This 
reasoning  seems  definitely  to  support  the  con- 
clusions I  have  already  stated  in  this  case. 

While  the  question  is  not  raised  directly  by  the 
present  submission,  I  deem  it  proper  that  I  should 
point  out  at  this  time  one  definite  statutory  limita- 
tion! upon  the  use  of  the  subsistence  homestead 
appropriation.  Section  208  of  the  National  Indus- 
trial Recovery  Act  begins  with  a  plain  statement 
that  the  purpose  of  appropriation  is  "to  provide 
for  aiding  the  redistribution  of  the  overbalance  of 
population  in  industrial  centers".  It  is  to  accom- 
plish this  purpose  that  money  is  made  available 
for  "aiding  in  the  purchase  of  subsistence  home- 
steads". It  is  immediately  apparent  that  a  large 
number  of  needy  and  deserving  Indians  now  live 
in  such  an  environment  that  their  removal  to  a 
subsistence  homestead  colony  would  not  tend  to 
accomplish  the  above  stated  purpose.  The  Indian, 
like  any  other  person  eligible  for  aid  under  the 
subsistence  homestead  statute,  must  be  a  part  of 
that  industrial  economy  which  is  out  of  adjustment 
because  of  an  overbalance  of  population  in  indus- 
trial centers.  Therefore,  in  the  planning  of  home- 
stead communities  for  Indians  and  in  the  choice  of 
homesteaders  careful  selection  must  be  made  in 
order  that  the  stated  purpose  of  appropriation  may 
be  furthered  by  each  project.  Of  course  this  is  a 
limitation  upon  the  selection  of  homesteaders  and 
not  upon  the  selection  of  a  homestead  site.  This 
matter  has  already  been  called  to  the  atten- 
tion of  the  Commissioner  of  Indian  Affairs  in  my 
memorandum  to  him  dated  September  24.  And  see 
my  opinion  of  November  24    (M-27836) . 

With  the  caveat  last  stated,  it  is  my  conclusion 
that  a  house  and  improvements  owned  by  an  In- 
dian family  and  located  on  Government  land  dedi- 
cated to  Indian  settlement  may  constitute  a  sub- 
sistence homestead,  and  the  acquisition  of  such  a 
homestead  may  be  facilitated  by  loans  and  other 
aid  from  Indian  Subsistence  Homesteads  Author- 
ity. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  January  22,  1935. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Settlement  of  Estate 

January  22,  1935. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  transmitted  to  me  a  memorandum 
from  the  Acting  Director  of  Investigations  dated 
September  7,  together  with  the  report  of  Special 
Agent  Lowther,  dated  August  28,  concerning  the 
settlement  of  the  estate  of  John  Bigpond,  a  full- 
blood  Creek  Indian.  You  request  my  opinion  as 
to  whether  the  estate  in  question  was  administered 
in  such  a  manner  as  to  defraud  certain  heirs. 

John  Bigpond  died  on  January  14,  1929.  He 
left  surviving  him  two  daughters,  Lallie  Campbell 
and  Lallo  Mutaloke,  and  several  grandchildren 
and  great  grandchildren.  One  daughter,  Millie 
Tiger,  died  many  years  ago,  leaving  two  daughters, 
Susannah  Martin  and  Melissa  Fox,  both  of  whom 
survived  John  Bigpond.  A  son,  Johnson  Bigpond, 
died  shortly  before  his  father  and  left  surviving  him 
a  purported  common-law  wife,  Nannie  Fulsome, 
and  a  purported  legitimated  daughter,  Acie  Big- 
pond. John  Bigpond's  estate  consisted  of  his  allot- 
ment, the  SWV4  Sec.  28,  T.  17  N.,  R.  13  E.,  situated 
in  Tulsa  County,  Oklahoma. 

Shortly  before  his  death,  John  Bigpond  executed 
his  last  will  and  testament.  The  will  specifically 
devised  a  certain  portion  of  John  Bigpond's  allot- 
ment to  Matthew  Tiger,  the  illegitimate  son  of 
Melissa  Fox,  and  another  portion  to  Grace  Jones, 
the  daughter  of  Lallie  Campbell.  Lallie  Campbell 
and  Lallo  Mutaloke  were  named  as  the  residuary 
devisees.  The  will  made  no  provision  either  for 
Susannah  Martin  or  Melissa  Fox.  The  latter  is 
mentioned  in  the  will  only  as  the  mother  of  Mat- 
thew Tiger;  Susannah  is  not  mentioned  at  all. 

Such  claims  as  are  made  for  Susannah  and 
Melissa  are  founded  on  the  contention  that  they 
are  pretermitted  heirs  and  as  such  entitled  to  share 
in  the  estate  of  John  Bigpond  as  though  he  had 
died  intestate.  A  brief  explanation  of  this  conten- 
tion is  essential  to  an  understanding  of  the  case. 

Section  23  of  the  act  of  April  26,  1906,  provides: 

"Every  person  (of  the  Five  Civilized  Tribes)  of 
lawful  age  and  sound  mind  may  by  last  will 
and  testament  devise  and  bequeath  all  of  his 
estate,  real  and  person,  and  all  interest  therein: 
Provided,  That  no  will  of  a  full-blood  In- 
dian devising  real  estate  shall  be  valid,  if  such 
last  will  and  testament  disinherits  the  parent, 


wife,  spouse,  or  children  of  such  full-blood 
Indian,  unless  acknowledged  before  and  ap- 
proved by  a  judge  of  the  United  States  Court 
for  the  Indian  Territory,  or  a  United  States 
Commissioner." 

Section  1570  of  the  Oklahoma  statute  provides: 

"When  any  testator  omits  to  provide  in  his  will 
for  any  of  his  children,  or  for  the  issue  of  any 
deceased  child,  unless  it  appears  that  such 
omission  was  intentional,  such  child  or  the 
issue  of  such  child,  must  have  the  same  share 
in  the  estate  of  the  testator,  as  if  he  had  died 
intestate  *   *   *." 

The  will  probably  meets  the  requirements  of 
section  23  of  the  act  of  April  26,  1906.  Section  23 
has  reference  to  the  disinheritance  of  "children," 
a  word  which  does  not  technically  include  the  issue 
of  "children."  It  may  also  be  noted  that  the  will 
was  executed  in  the  presence  of  a  United  States 
Commissioner,  although,  so  far  as  may  be  ascer- 
tained from  a  copy  contained  in  the  report  of 
Special  Agent  Lowther,  the  will  was  not  formally 
acknowledged  before  or  approved  by  the  Com- 
missioner. But  it  is  not  enough  that  the  require- 
ments of  section  23  be  met.  The  provisions  of  the 
local  Oklahoma  law  are  controlling,  unless  in 
necessary  conflict  with  the  Federal  enactment. 
Blundell  v.  Wallace  (267  U.S.  373) .  There  is  no 
such  inconsistency  in  this  case.  The  Federal  law 
renders  a  will  invalid  in  the  event  of  a  disinherit- 
ance of  "children,"  unless  certain  formalities  are 
observed;  the  State  law  merely  extends  the  protec- 
tion of  the  law  to  the  "issue."  Cf.  Blundell  v. 
Wallace,  supra. 

It  is  by  no  means  clear  that  Susannah  and  Me- 
lissa were  unintentionally  disinherited.  The  will 
specifically  mentions  the  latter  as  the  mother  of 
Matthew  Tiger.  This  woud  seem  to  indicate  that 
the  testator  had  Melissa  in  mind  at  the  time  of 
the  execution  of  the  will.  And  there  is  no  reason  to 
believe  that  the  testator  intended  to  treat  the  sisters 
Susannah  and  Melissa  differently.  There  is  some 
hearsay  evidence,  however,  that  the  omission  of 
provisions  for  these  grandchildren  was  uninten- 
tional. Were  the  intention  of  the  testator  in  this 
matter  the  controlling  consideration  in  the  case, 
the  family  history  concerning  the  will  and  the 
circumstances  surrounding  its  execution  would 
bear  further  examination.  Other  facts  in  the  case 
make  it  plain,  however,  that  Susannah  and  Me- 
lissa have  lost  whatever  right  they  might  once 
have  had  to  claim  as  pretermitted  heirs. 

Prior  to  the  distribution  of  the  estate  of  John 
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Bigpond,  Jack  Martin  consulted  Attorney  Wilkin- 
son as  to  the  rights  of  Melissa  Fox  and  his  wife 
Susannah  under  the  will.  Attorney  Wilkinson  was 
counsel  to  the  executor  and  the  beneficiaries  of 
the  will.  Wilkinson  informed  Martin  that  Susannah 
and  Melissa  had  few  or  no  rights  under  the  will, 
but  that  the  residuary  devisees  were  willing  to  pay 
them  for  waivers  of  any  rights  they  might  have,  in 
order  that  they  might  thus  receive  some  portion 
of  the  estate.  Susannah  and  Melissa  did  in  fact 
sign  such  waivers  and  apparently  received  in  con- 
sideration $2,500  together.  Subsequently  the  ex- 
ecutor's final  account  was  filed  and  approved  and 
final  distribution  was  made  on  October  16,  1929. 
Athough  they  received  proper  statutory  notice, 
Susannah  and  Melissa  failed  to  contest  the  probate 
of  the  will  and  the  distribution  of  the  estate.  By 
Oklahoma  statute,  the  probate  is  conclusive  if  not 
contested  in  one  year,  save  as  to  infants  and  per- 
sons of  unsound  mind. 

Special  Agent  Lowther's  report  is  concerned 
chiefly  with  the  question  of  whether  the  waiver  of 
the  right  to  contest  the  will  constituted  a  consent 
to  the  distribution  of  the  estate  according  to  the 
terms  of  the  will,  it  being  suggested  that  such  a 
waiver  might  not  bar  those  claiming  as  pretermit- 
ted heirs  under  the  statute  and  not  under  the  will. 
He  raises  the  further  query  whether  the  claims  of 
pretermitted  heirs  are  barred  by  their  failure  to 
contest  probate  within  the  statutory  period.  He 
might  have  suggested  still  another  question:  "Is 
the  waiver  subject  to  rescission  because  of  a  mis- 
take of  law  induced  by  the  attorney  for  the  estate?" 
Cf.  Ludington  v.  Patton  (111  Wis.  208,  86  N.  W. 
571)  .  But  there  are  other  facts  in  the  case  which 
make  any  answer  to  the  question  unnecessary. 

There  is  a  conclusive  defense  to  any  claim  which 
Melissa  and  Susannah  might  now  make  for  a  share 
of  the  real  estate.  In  1934,  Grace  Jones  and  her 
husband  sold  to  W.  F.  Parshall  and  J.  L.  West  the 
land  devised  to  Grace  under  the  will.  A  question 
subsequently  arose  as  to  whether  the  rights  of 
Susannah  and  Melissa  constituted  a  defect  in  the 
title  transferred  by  Grace  Jones.  In  consideration 
of  $1,000  in  all,  Susannah  and  Melissa  conveyed 
all  their  interest  by  a  quitclaim  deed  to  Parshall 
and  West.  This  deed  was  approved  by  the  County 
Court  of  Creek  County,  the  court  having  jurisdic- 
tion over  the  settlement  of  John  Bigpond's  estate, 
in  accordance  with  the  provision  of  a  Federal  stat- 
ute requiring  that  court's  approval  of  a  conveyance 
by  any  full-blood  Indian  of  the  Five  Civilized 
Tribes  of  any  interest  in  restricted  lands  acquired 
by  inheritance  or  devise.  The  beneficiaries  of  the 
remaining  lands  passing  under  the  will   of  John 


Bigpond  thereafter  sought  and  obtained  similar 
quitclaim  deeds  from  Melissa  and  Susannah.  Each 
received  $500  as  consideration  from  Lallie  Camp- 
bell and  Lallo  Mutaloke  together,  and  Susannah 
received  $500  and  Melissa  $1  from  Matthew  Tiger. 
The  record  of  the  court  hearings  on  the  petition  of 
Susannah  and  Melissa  for  approval  of  these  deeds 
makes  it  plain  that  it  was  their  intention  to  com- 
promise any  possible  claim  they  might  have  had 
and  that  their  reason,  in  part  at  least,  was  to  avoid 
an  unseemly  dispute  with  their  blood  relations. 
These  compromise  agreements  were  in  no  sense 
oppressive.  On  the  basis  of  a  favorable  Government 
valuation,  the  entire  estate  of  John  Bigpond  was 
worth  about  $60,000,  the  tract  devised  to  Grace 
Jones  being  worth  about  one  half  of  the  total  value. 
The  interest  of  Susannah  and  Melissa  together  was 
no  more  than  one  third,  assuming  that  their  claims 
have  been  fully  sustained  in  court  .They  received 
a  net  sum  total  of  $2,501  for  the  abandonment  of 
a  claim  originally  of  doubtful  merit,  and,  at  the 
time  of  the  compromise  agreement,  considerably 
weakened  if  not  extinguished  by  the  previous  ex- 
ecution of  the  waivers  for  $2,500  and  the  failure 
to  make  any  claims  for  several  years  subsequent 
to  the  distribution  of  the  estate. 

By  these  quitclaim  deeds  Susannah  and  Melissa 
irrevocably  conveyed  any  interest  they  might  have 
had  in  the  real  estate  distributed  under  the  will  of 
John  Bigpond.  The  testator  also  left  several  thou- 
sand dollars  in  cash  and  certain  personal  property, 
the  combined  value  of  the  cash  and  personal 
property  being  about  $10,000.  The  Special  Agent's 
report  does  not  indicate  how  much  of  this  has 
been  expended  in  satisfaction  of  the  debts  of  the 
estate  and  in  defraying  the  cost  of  administration. 
It  clearly  appears,  however,  that  the  executor,  by 
authority  of  court  order,  paid  a  sum  total  of  $2,800 
to  Acie  Bigpond  and  Nannie  Fulsome  in  satisfac- 
tion of  their  claims  to  the  allotment  of  John  Big- 
pond. It  is  perfectly  clear,  therefore,  that  even  if 
the  waivers  executed  in  1929  could  now  be  re- 
scinded, Susannah  and  Melissa  could  not  possibly 
recover  more  than  the  consideration  paid  for  the 
execution   of   the   waivers,    namely,    $2,500. 

Acie  Bigpond  is  the  only  other  party  who  may 
have  been  defrauded  in  the  settlement  of  John 
Bigpond's  estate.  Shortly  after  the  death  of  John 
Bigpond,  suit  was  filed  in  the  District  Court  of 
Tulsa  County  on  behalf  of  Acie  Bigpond,  as  plain- 
tiff, against  Lallie  Campbell  and  Lallo  Mutaloke, 
the  residuary  devisees  under  the  will  of  John  Big- 
pond, W.  F.  Parshall  as  executor  under  the  will 
and  Nannie  Fulsome  the  purported  common-law 
wife  of  Johnson  Bigpond,  to  quiet  the  plaintiff's 
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title  to  the  allotment  of  Johnson  Bigpond.  The 
plaintiff  claimed  to  be  Johnson's  legitimated  daugh- 
ter; the  defendants  alleged  that  Johnson  died  intes- 
tate, without  wife  or  issue,  that  upon  his  death 
his  estate  passed  to  his  father  and  only  heir,  John 
Bigpond,  and  finally  passed  to  Lallie  Campbell  and 
Lallo  Mutaloke,  the  residuary  devisees  under  John 
Bigpond's  will.  The  case  was  never  tried  upon  the 
merits.  The  parties  agreed  to  a  compromise,  under 
the  terms  of  which  the  plaintiff  consented  to  a  de- 
cree in  favor  of  the  defendants,  the  plaintiff  finally 
receiving  $2,500  as  consideration.  The  consent  de- 
cree and  compromise  is  undoubtedly  binding  on 
Acie.  The  agreement  was  not  unreasonable;  the 
question  of  Acie's  paternity  is,  to  say  the  least,  by 
no  means  free  from  doubt.  And  it  is  evident  from 
the  filing  of  a  petition  in  the  County  Court  of 
Creek  County  for  approval  of  the  stipulation  of 
settlement  that  the  compromise  was  approved  by 
that  court.  This  certainy  satisfied  the  requirement 
of  Federal  law  that  a  conveyance  by  any  full-blood 
Indian  of  the  Five  Civilized  Tribes  of  any  interest 
in  restricted  land  acquired  by  inheritance  be  ap- 
proved by  the  county  court  having  jurisdiction  of 
the  settlement  of  the  estate  of  the  deceased  allottee. 

On  April  7,  1934,  suit  was  filed  in  the  District 
Court  of  Creek  County  on  behalf  of  Acie  Bigpond, 
alleging  that  Acie  is  the  legitimated  daughter  of 
Johnson  Bigpond  and  claiming  a  share  in  the 
estate  of  John  Bigpond  as  his  pretermitted  heir. 
In  view  of  the  pending  litigation  I  think  it  im- 
proper to  pass  an  opinion  as  to  the  merits  of  Acie's 
claims.  It  may  be  noted,  however,  that  in  July  1929, 
Acie  signed  a  waiver  of  the  right  to  contest  probate 
to  John  Bigpond's  will  and  that  until  the  filing  of 
this  suit,  she  failed  to  claim  any  share  in  the  es- 
tate as  his  pretermitted  heir.  It  may  also  be  noted 
that  the  issue  of  Acie's  paternity  was  involved  in 
the  suit  brought  on  her  behalf  to  establish  her 
title  to  Johnson  Bigpond's  allotment,  and  that,  by 
consent  of  the  parties,  a  decree  was  entered  for 
the  defendants  in  that  case. 

It  is  concluded  that  none  of  the  heirs  may  now 
claim  to  have  been  defrauded  in  the  settlement  of 
John  Bigpond's  estate,  save  possibly  Acie  Bigpond, 
whose  claim  is  now  the  subject  of  suit  in  the  Dis- 
trict Court  of  Creek  County. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  January  22,  1935. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Land  Title  Status 
M-27814  January  30,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  concerning  the 
status  of  title  to  lands  within  the  Choctaw  and 
Chickasaw  Nations  which  were  selected  for  rail- 
road rights  of  way  under  the  Act  of  February  28, 
1902  (32  Stat.  43).  Stated  with  more  particularity 
the  question  is  whether  title  to  those  lands,  after 
relinquishment  or  abandonment  by  the  railroad, 
is  vested  in  the  Indian  tribe  or  in  the  owner  of  the 
property  abutting  on  the  right  of  way.  The  in- 
quiry is  directed  toward  two  different  factual  situ- 
ations: one  in  which  the  railroad  has  not  paid 
damages  for  the  selected  right  of  way  and  has  never 
made  use  of  it;  the  other  in  which  the  payment  of 
damages  was  made  and  the  railroad  line  actually 
built  and  used  for  a  period  of  time. 

It  is  my  opinion  that  in  the  first  situation,  that 
in  which  no  damages  were  paid  and  no  use  of  the 
property  made,  the  title  to  the  lands  comprising 
the  selected  right  of  way  is  in  the  Indian  tribe;  but 
that  in  the  latter  situation,  that  in  which  damages 
were  paid  and  use  of  the  property  made,  the  title 
is  in  the  owner  of  the  abutting  land.  I  shall  dis- 
cuss these  conclusions  in  the  order  in  which  I 
have  stated  them  . 


On  November  11,  1902,  the  Secretary  of  the 
Interior  approved  maps  of  definite  location  filed 
by  the  Choctaw  and  Chickasaw  Railroad  Company 
covering  certain  strips  of  land  in  Tps.  1  and  2  S., 
R.  8  E.,  I.  M.,  Oklahoma.  That  action  was  taken 
in  conformity  with  the  provisions  of  sections  13 
et  seq.  of  the  Act  of  February  28,  1902,  supra,  one 
of  the  purposes  of  which  was  to  provide  a  means 
for  the  acquisition  of  rights  of  way  by  any  rail- 
road through  the  Indian  Territory.  Although  the 
statute  required  payment  to  the  Indians  of  dam- 
ages for  the  property  taken  by  the  railroad,  no 
payment  was  ever  made  by  the  Choctaw  and 
Chickasaw  Railroad  Company  or  its  successors,  and 
no  construction  was  ever  undertaken.  On  Septem- 
ber 7,  1933,  the  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  successor  in  interest  of  the 
original  claimant,  filed  a  reinquishment  to  the 
Choctaw  and  Chickasaw  Nations  of  all  claim  to 
the  proposed  right  of  way.  That  relinquishment 
was  accepted  by  the  Department  of  the  Interior 
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on  November  1,  1933,  it  being  stated,  however,  in 
the  letter  of  acceptance  that  under  section  14  of 
the  Act  of  April  26,  1906  (34  Stat.  137),  the  title 
to  the  right  of  way  was  vested  in  the  owners  of  the 
legal  subdivisions  of  which  the  land  is  a  part  and 
not  in  the  Choctaw  and  Chickasaw  Nations. 

Section  14  of  the  Act  of  April  26,  1906,  supra,  in 
so  far  as  pertinent,  is  as  follows: 

"That  the  lands  in  the  Choctaw,  Chickasaw, 
Cherokee,  Creek,  and  Seminole  nations  re- 
served from  allotment  or  sale  under  any  Act  of 
Congress  for  the  use  or  benefit  of  any  person, 
corporation,  or  organization  shall  be  con- 
veyed to  the  person,  corporation,  or  organiza- 
tion entitled  thereto:  Provided,  That  if  any 
tract  or  parcel  thus  reserved  shall  before  con- 
veyance thereof  be  abandoned  for  the  use  for 
which  it  was  reserved  by  the  party  in  whose 
interest  the  reservation  was  made,  such  tract 
or  parcel  shall  revert  to  the  tribe  and  be  dis- 
posed of  as  other  surplus  lands  thereof:  Pro- 
vided further,  That  this  section  shall  not  ap- 
ply to  land  reserved  from  allotment  therein 
in  the  nature  of  an  easement  for  right  of  way, 
depot,  station  grounds,  water  stations,  stock 
yards  or  other  uses  connected  with  the  main- 
tenance and  operation  of  such  company's  rail- 
road, title  to  which  tracts  may  be  acquired  by 
the  railroad  or  railway  company  under  rules 
and  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Interior  at  a  valuation  to  be  deter- 
mined by  him;  but  if  any  such  company  shall 
fail  to  make  payment  within  the  time  pre- 
scribed by  the  regulations  or  shall  cease  to  use 
such  land  for  the  purpose  for  which  it  was  re- 
served, title  thereto  shall  thereupon  vest  in 
the  owner  of  the  legal  subdivision  of  which 
the  land  so  abandoned  is  a  part,  except  lands 
within  a  municipality  the  title  to  which,  upon 
abandonment,  shall  vest  in  such  municipality." 

It  is  only  under  the  second  proviso  of  that  section 
that  title  to  the  lands  embraced  in  the  proposed 
right  of  way  can  vest  in  the  owners  of  abutting 
lands.  To  invoke  the  operation  of  that  proviso  it  is 
necessary  that  the  facts  show  the  land  to  have 
been  (1)  "reserved  from  allotment"  and  (2)  so 
reserved  "because  of  the  right  of  any  railroad  or 
railway  company  therein  in  the  nature  of  an  ease- 
ment." From  the  facts  of  the  specific  case  presented 
to  me  it  appears  that  the  land  selected  by  the 
Choctaw  and  Chickasaw  Railroad  Company  was 
actually  reserved  from  allotment  and  was  expressly 
excluded  from  the  patents  issued  for  those  allot- 
ments. It  is  more  difficult,  however,  to  determine 


whether  the  reservation  was  made  because  of  the 
possession  by  the  railroad  of  a  right  in  the  nature  of 
an  easement.  To  make  that  determination  it  is 
necessary  to  consider  the  Act,  of  February  28,  1902, 
supra,  under  which  the  railroad's  claim  was  in- 
itiated, for  the  purpose  of  discovering  the  nature 
of  the  right  created. 

The  first  12  sections  of  the  Act  of  1902  provide 
specifically  for  a  grant  to  the  Enid  and  Anadarko 
Railway  Company.  The  remaining  sections  set  up 
a  method  by  which  any  railroad  might  secure  a 
right  of  way  and  supplemental  properties  in  the  In- 
dian Territory.  It  was  under  these  latter  provi- 
sions that  the  Choctaw  and  Chickasaw  Railroad 
Company  initiated  its  claim. 

Section  13  reads  as  follows: 

"That  the  right  to  locate,  construct,  own, 
equip,  operate,  use,  and  maintain  a  railway 
and  telegraph  and  telephone  line  or  lines  into, 
in,  or  through  the  Indian  Territory,  together 
with  the  right  to  take  and  condemn  lands  for 
right  of  way,  depot  grounds,  terminals,  and 
other  railway  purposes,  in  or  through  any  lands 
held  by  any  Indian  tribe  or  nation,  person,  in- 
dividual, or  municipality  in  said  Territory,  or 
in  or  through  any  lands  in  said  Territory 
which  have  been  or  may  hereafter  be  allotted 
in  severalty  to  any  individual  Indian  or  other 
person  any  law  or  treaty,  whether  the  same 
have  or  have  not  been  conveyed  to  the  allottee, 
with  full  power  of  alienation,  is  hereby  granted 
to  any  railway  company  organized  under  the 
laws  of  the  United  States,  or  of  any  State  or 
Territory,  which  shall  comply  with  this  Act." 

So  far  as  land  is  concerned  that  section  grants 
only  the  right  to  take  and  condemn.  The  following 
sections  define  more  closely  the  nature  and  ex- 
tent of  that  right.  Thus,  in  section  14  the  width  of 
the  right  of  way  and  the  extent  of  the  land  ac- 
quired for  other  railroad  purposes  is  limited.  In 
section  15  it  is  provided 

"That  before  any  railroad  shall  be  construc- 
ted or  any  lands  taken  or  condemned  for  any 
of  the  purposes  set  forth  in  the  preceding  sec- 
tion, full  compensation  for  such  right  of  way 
and  all  land  taken  and  all  damage  done  or  to 
be  done  by  the  construction  of  the  railroad,  or 
the  taking  of  any  lands  for  railroad  purposes, 
shall  be  made  to  the  individual  owner,  occu- 
pant, or  allottee  of  such  lands,  and  to  the 
tribe  or  nation  through  or  in  which  the  same 
is  situated:   *   *   *."    (Emphasis   added.) 
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Section  15  further  provides  that,  in  case  of  failure 
to  reach  an  amicable  settlement  concerning  the 
damage  and  the  compensation  therefor,  a  board  of 
referees  shall  make  an  award  of  damages,  subject 
to  review  by  the  United  States  Court  on  appeal. 
The  section  then  provides  that 

"When  the  award  of  damages  is  filed  with 
the  clerk  of  the  court  by  the  referees,  the  rail- 
way company  shall  deposit  the  amount  of  such 
award  with  the  clerk  of  the  court,  to  abide 
the  judgment  thereof,  and  shall  then  have  the 
right  to  enter  upon  and  take  possession  of  the 
property  sought  to  be  condemned:  *  *  *." 
(Emphasis  added.) 

From  those  provisions  of  section  15  which  I  have 
quoted  it  is  manifest  that  a  railroad,  even  though 
it  may  have  filed  its  maps  of  location  and  even 
though  the  Secretary  of  the  Interior  may  have  ap- 
proved those  maps,  cannot  take  the  property 
sought,  enter  into  possession  of  it,  or  commence 
construction  unless  redress  has  first  been  made  for 
the  damage  which  will  be  occasioned  by  the  taking 
of  the  property  and  the  construction  of  the  line. 
In  such  circumstances  there  is,  in  the  absence  of 
the  payment  of  damages,  no  "right  of  any  railroad 
or  railway  company  therein  in  the  nature  of  an 
easement"  as  required  to  bring  into  operation  the 
second  proviso  of  section  14  of  the  act  of  April  26, 
1906,  supra.  A  right  in  the  nature  of  an  easement 
is  a  right  in  land,  and  the  Choctaw  and  Chickasaw 
Railroad  Company  or  its  successors  could,  under 
the  provisions  of  the  Act  of  February  28,  1902,  ac- 
quire an  interest  in  the  land  of  its  proposed  right 
of  way  only  after  the  payment  of  damages.  Those 
damages  the  Choctaw  and  Chickasaw  Railroad 
Company  and  its  successors  never  paid. 

It  is,  consequently,  my  conclusion  that  the  sec- 
ond proviso  of  section  14  of  the  Act  of  April  26, 
1906,  does  not  operate  to  vest  in  the  abutting 
owners  title  to  a  proposed  but  abandoned  rail- 
road right  of  way,  selected  under  the  general  grant 
contained  in  the  Act  of  February  28,  1902,  if  the 
railroad  paid  no  damages  for  the  lands  selected. 
In  such  a  case  the  title  to  these  lands  which  were 
reserved  from  allotment  is  vested  in  the  Indian 
tribe. 

This  conclusion  is  not  to  be  shaken  by  a  con- 
sideration of  the  fact  that  section  14  of  the  1906 
act  provides  that  title  to  the  right  of  way  shall  vest 
in  the  owner  of  the  legal  subdivision  of  which  the 
land  abandoned  is  a  part  in  the  event  of  failure  by 
the  railroad  company  to  make  payment  or  of  cessa- 
tion of  use.  The  payment  to  which  reference  is 
made  is  clearly  that  which  is  to  be  made  by  the 


railroad  in  order  to  secure  a  conversion  of  its  ease- 
ment into  a  fee  title  to  the  right  of  way.  The 
abandonment  of  use  to  which  reference  is  made  is 
clearly  an  abandonment  of  a  use  theretofore  validly 
acquired.  In  accordance  with  the  terms  of  the 
1902  act,  however,  no  easement  exists  to  be  con- 
verted into  a  fee  and  no  right  to  use  has  been 
validly  acquired  until  damages  for  the  taking  of 
the  right  of  way  have  been  paid.  The  reference  to 
failure  to  pay  and  to  abandoment  of  use  in  the 
second  proviso  of  section  14  of  the  1906  act  is  not, 
expressly  or  by  implication,  a  modification  or  elim- 
ination of  the  provisions  of  the  1902  act,  nor  does 
it  cause  an  extension  of  the  application  of  the  1906 
act  to  a  case  where  the  land  included  in  a  proposed 
right  of  way,  although  reserved  from  allotment, 
was  not  reserved  because  of  the  existence  of  a  right 
in  the  nature  of  an  easement. 

The  act  of  1902  differs  from  the  Act  of  March  3, 
1875  (18  Stat.  482,  U.S.C.  Tit.  43,  Sees.  934  to  939, 
inclusive)  and  other  special  grants  to  railroads  for 
a  right  of  way  over  public  lands  where  the  effect 
of  the  filing  and  approval  of  the  maps  of  definite 
location  of  the  line  of  railroad  vests  the  legal  title 
in  the  railroad.  Oregon  Short  Line  R.  Co.  v.  Stalker 
(225  U.S.  142);  Rio  Grande  Western  Ry.  Co.  v. 
Stringham  (239  U.S.  44)  .  Grants  of  a  railroad 
right  of  way  over  public  lands  are  grants  of  lands 
that  are  subject  to  sale  and  disposition  under  gen- 
eral laws  and  free  from  prior  valid  appropriation 
(Newhall  v.  Sanger,  92  U.S.  761,  763;  Union  Pacific 
Railroad  Company  v.  Harris,  215  U.S.  386), 
whereas  the  grant  now  under  consideration  author- 
ized the  taking  and  condemnation  of  lands,  title 
to  which  was  vested  in  the  Indians  or  their  trans- 
ferees, and  prescribed  as  a  prerequisite  to  the  at- 
tachment of  any  rights  to  the  land  that  the  claims 
for  damages  by  those  holding  the  Indian  title 
should  be  first  satisfied  or  secured.  These  pre- 
requisites not  having  been  met,  the  title  remained 
where  it  was  before  the  filing  of  the  map  of  loca- 
tion of  the  line. 


II 


From  the  discussion  already  presented  it  is  ob- 
vious in  whom  is  vested  title  to  the  abandoned  right 
of  way  acquired  under  the  general  grant  contained 
in  the  Act  of  1906  if  the  damages  were  paid  and 
the  railroad  actually  constructed.  In  such  a  case 
right  in  the  nature  of  an  easement  exists.  Missouri, 
Kansas  and  Texas  Railway  Company  (34  L.  D. 
504) .  If  the  railroad  company  then  failed  to  make 
payments  to  convert  the  easement  into  a  fee  as 
required  by  the  Act  of  1906  and  the  Departmental 
regulations  of  June    12,    1908,   or  abandoned   the 
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right  of  way,  the  second  proviso  of  section  14  of 
the  1906  act  would  operate  to  vest  title  "in  the 
owner  of  the  legal  subdivision  of  which  the  land 
so  abandoned  is  a  part." 

Nathan  R.  Margold, 

Solicitor. 

Approved:  January  30,  1935. 

T.  A.  Walters,  First  Assistant  Secretary. 


State  Highway  Tax- 
Applicability  to  Cheyenne 
River  Reservation 

January  31,  1935. 

Memorandum  to  the  Assistant  Commissioner 
of  Indian  Affairs: 

The  South  Dakota  highway  compensation  tax 
in  question  in  this  case  is  designed  to  compensate 
the  State  for  the  expense  of  highways  and  is  to  be 
regarded  as  a  revenue  measure  rather  than  as  a  reg- 
ulatory measure  as  stated  in  your  submitted  letter 
to  Mr.  Dickens,  Superintendent  of  the  Cheyenne 
River  agency.  See  State  v.  Coyne  (58  S.D.  480)  ;  237 
N.W.  733-1931)  ;  Prouty  v.  Coyne  (55  Fed.  (2d) 
289-D.  S.D.  1932) .  These  cases  held  that  the  high- 
way compensation  law  (S.D.  Sess.  Laws,  1931,  at 
225) ,  which  preceded  the  present  law  (S.D.  Sess. 
Laws,  1933,  at  135)  and  was  substantially  similar 
to  it,  was  a  valid  revenue  measure,  at  least  where 
placed  upon  intrastate  commerce.  Since  this  is  a 
revenue  measure,  the  question  of  the  applicability 
of  the  law  to  the  Indians  on  the  Cheyenne  River 
Reservation  is  not  foreclosed  by  the  arguments 
presented  in  the  letter  to  Mr.  Dickens.  There  may 
be  grave  legal  doubts  as  to  the  ability  of  the  State 
to  tax  the  Indian  truckmen  if  either  of  the  follow- 
ing two  fact  situations  exist: 

1.  If  the  trucks  described  in  the  superinten- 
dent's letter,  which  were  used  by  the  Indians, 
were  issued  by  the  Government  or  purchased 
with  restricted  funds  or  with  funds  from  the 
sale  of  issued  property  or  secured  in  exchange 
for  restricted  property.  Such  property  can  be 
considered  trust  property  in  the  control  of 
Congress  and  beyond  the  reach  of  State  taxa- 
tion. See  United  States  v.  Pearson  (231  Fed. 
270-D.  S.D.  1916);  Olney  v.  McNair  (105 
Wash.  18;  177  Pac.  641-1919)  ;  Three  Foretops 
v.  Ross  (73  Mont.  6;  235  Pac.  334-1925)  ;  or 


2.  If  the  Indian  does  trucking  solely  for  the 
Government  (whether  or  not  his  ownership 
of  the  truck  can  be  traced  to  restricted  prop- 
erty) and  does  not  engage  in  any  private  truck- 
ing. The  State  cannot  place  a  prohibitive  tax 
upon  the  operation  of  a  Federal  agent. 

The  letter  from  Mr.  Dickens  to  the  Indian 
Office  in  this  file  does  not  contain  sufficient  infor- 
mation to  determine  whether  the  truckmen  come 
within  either  of  these  two  situations.  If  the  further 
information  necessary  is  not  available  in  your  office, 
I  suggest  that  a  letter  be  written  to  Mr.  Dickens 
asking  for  the  information  on  the  propositions  out- 
lined. 

Should  neither  of  these  situations  apply  in  this 
case,  there  would  seem  to  be  no  way  by  which 
these  Indians  can  escape  the  application  of  the  tax. 

Solicitor. 

Reservation  Elections— Wheeler-Howard  Act 


February  5,  1935. 


M-27903. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary. 


My  opinion  has  been  requested  on  the  question 
of  whether  the  act  of  June  18,  1934  (48  Stat.  984) , 
commonly  known  as  the  Wheeler-Howard  Act,  is 
by  its  terms  applicable  to  those  Indian  Reservations 
on  which  referendum  elections  have  been  held  in 
which  less  than  a  majority  of  the  eligible  voters 
cast  ballots  against  the  application  of  the  act,  such 
ballots,  however,  constituting  a  majority  of  the  votes 
actually  cast. 

The  Commissioner  of  Indian  Affairs  reports  that, 
subject  to  possible  corrections,  the  record  of  ref- 
erendum results  up  to  December  31,  1934,  shows 
that  referenda  have  been  held  upon  117  reserva- 
tions; that,  of  these,  85  have  resulted  in  majority 
votes  in  favor  of  continued  application  of  the 
Wheeler-Howard  Act,  15  have  resulted  in  a  vote 
for  rejection  by  a  majority  of  the  total  eligible 
voters,  and  17  have  resulted  in  a  vote  for  rejection 
by  a  majority  of  the  actual  voters,  constituting  less 
than  a  majority  of  the  eligible  voters.  The  Com- 
missioner of  Indian  Affairs  further  reports  that 
several  reservations  of  the  last  class  have  been  noti- 
fied that  the  Wheeler-Howard  Act  will  continue 
to  apply  to  them  inasmuch  as  less  than  a  majority 
of  the  adult  Indians  of  the  reservation  have  voted 
to  reject  the  act.  This  notification  is  in  accordance 
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with  the  Solicitor's  Opinion  (M-27810)  approved 
October  23,  1934,  and  reaffirmed  December  13, 
1934. 

You  have  requested  me  to  reconsider  this  option 
and  to  state  in  detail  the  factors  considered  in  con- 
nection therewith. 

The  question  presented  turns  upon  the  proper 
interpretation  of  the  first  sentence  of  section  18 
of  the  Wheeler-Howard  Act,  which  provides: 

"This  Act  shall  not  apply  to  any  reservation 
wherein  a  majority  of  the  adult  Indians,  voting 
at  a  special  election  duly  called  by  the  Secre- 
tary of  the  Interior,  shall  vote  against  its  appli- 
cation.  *   *   *   " 

/.  Literal  interpretation 
Unless  the  punctuation  of  the  phrase  in  ques- 
tion be  entirely  disregarded,  the  word  "majority" 
would  appear  to  refer  to  the  following  words,  "of 
the  adult  Indians,"  and  the  succeeding  phrase,  set 
off  from  the  rest  of  the  sentence  by  commas, 
would  appear  to  be  parenthetical  and  nonrestric- 
tive,  indicating  simply  the  manner  in  which  "a 
majority  of  the  adult  Indians  *  *  *  shall  vote 
against  its  application."  This  reading  is  confirmed 
by  the  elementary  grammatical  rule  that  paren- 
thetical or  nonrestrictive  phrases  are  enclosed  by 
commas,  while  restrictive  phrases  are  not  so  en- 
closed. The  rule  is  supported  not  only  by  all  ortho- 
dox grammers  (see,  for  instance,  Fewsmith-Singer- 
Flounders,  Standard  English  Grammar,  1905,  page 
193) ,  but  also  by  ordinary  editorial  usage  (as 
analyzed  in  Leonard,  Current  English  Usage,  1932, 
page  42) .  Of  course,  a  matter  of  punctuation  would 
not  be  entitled  to  serious  consideration  if  the  lan- 
guage of  the  statute  fairly  indicated  another  mean- 
ing than  that  which  has  been  advanced,  but  punc- 
tuation shovdd  "be  given  consideration  when  there 
is  a  claim  that  the  meaning  of  the  statute  is  doubt- 
ful." Fithian  v.  St.  L.  &  S.  F.  Ry.  Co.  (188  Fed.  842, 
843) .  Thus  it  has  been  held  that  the  punctuation 
of  a  congressional  statute  is  a  significant  guide  in 
interpretation  even  where  the  members  of  the  con- 
ference committee  which  passed  upon  the  final 
form  of  the  statute  declare  the  punctuation  was 
the  result  of  a  clerical  error.  In  re  Schilling,  53 
Fed.  81.  It  is  for  Congress,  and  not  any  other  body, 
to  make  the  necessary  corrections.  The  old  common 
law  rule  that  statutory  punctuation  is  to  be  dis- 
regarded in  interpretation  was  "a  necessary  conse- 
quence of  the  custom  of  enacting  and  enrolling 
laws  with  no  punctuation  whatever"  and  is  not 
today  followed  by  American  courts.  See  State  v. 
Bell,  184  N.C.  701,  115  S.  E.  190. 


//.  Consideration  of  context  and  policy. 

It  is  noteworthy  that  in  several  other  provisions 
of  the  Wheeler-Howard  Act  a  majority  vote  of 
those  eligible  to  vote,  rather  than  of  those  actually 
voting,  is  required  for  action  under  the  statute. 

Section  16  provides  that  the  tribal  constitution 
and  bylaws  must  be  "ratified  by  a  majority  vote 
of  the  adult  members  of  the  tribe,  or  of  the  adult 
Indians  residing  on  such  reservation,  as  the  case 
may  be,  at  a  special  election  authorized  and  called 
by  the  Secretary  of  the  Interior  under  such  rules 
and  regulations  as  he  may  prescribe." 

Section  17  provides: 

"The  Secretary  of  the  Interior  may,  upon 
petition  by  at  least  one-third  of  the  adult  In- 
dians, issue  a  charter  of  incorporation  to  such 
tribe:  Provided,  That  such  charter  shall  not  be- 
come operative  until  ratified  at  a  special  elec- 
tion by  a  majority  vote  of  the  adult  Indians 
living  on  the  reservation." 

All  of  the  foregoing  phrases  would  seem  to  refer 
to  the  total  adult  membership  of  the  tribe  or  res- 
ervation as  the  body  of  which  a  majority  or  one- 
third,  as  the  case  may  be,  must  act  in  order  that 
the  action  may  bind  the  entire  tribe  or  reservation. 
Such  has  been  the  interpretation  of  these  phrases 
adopted  by  the  Interior  Department  (see  Solicitor's 
Opinion,  M-27810,  approved  December  13,  1934, 
page  14)  .  It  is  hardly  reasonable  to  suppose  that, 
if  Congress  intended  to  require  a  majority  of  the 
eligible  voters  to  take  action  to  adopt  a  constitution 
or  charter,  it  would  permit  a  smaller  number  of 
Indians  to  reject  the  entire  Act. 

As  a  matter  of  fact  the  statutory  permitting 
Indians  of  a  given  reservation  to  nullify  an  Act 
of  Congress  is  so  exceptional  that  it  can  scarcely 
be  supposed  that  Congress  would  wish  to  give 
this  power  to  what  might  be  a  very  small  group 
of  actual  voters  on  a  reservation.  It  is  more  natural 
to  assume  that  Congress,  having  adjudged  the  pro- 
visions of  the  Wheeler-Howard  Act  to  be  bene- 
ficial for  the  Indians  of  the  nation  generally, 
should  have  required  a  very  definite  expression  of 
dissent  to  render  the  Act  inapplicable  to  any 
reservation. 

To  consider  an  actual  example,  the  Commis- 
sioner of  Indian  Affairs  reports  that  on  the  Walker 
River  Reservation,  out  of  301  eligible  voters  only 
41  actually  voted  to  reject  the  act,  while  37  voted 
to  continue  the  act  in  force,  and  223  failed  to 
vote  at  all.  It  is  quite  possible  that  many  Indians  re- 
frained from  voting  because  they  had  been  inform- 
ed that  rejection  of  the  act  could  be  accomplished 
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only  by  a  majority  of  eligible  voters.  This  meant, 
in  effect,  that  voting  in  favor  of  the  act  had  no 
different  effect  than  refusing  to  go  to  the  polls. 

///.  Legislative  history 

It  is  proper  to  refer  to  the  legislative  history  of 
the  phrase  if  the  foregoing  considerations,  based 
upon  the  language  of  the  Act  itself,  are  insufficient 
to  settle  the  question  of  correct  construction. 

The  referendum  clause  was  first  proposed  by  the 
Chairman  of  the  House  Committee  on  Indian 
Affairs  and  was  presented  to  the  Committee  by  the 
Commissioner  of  Indian  Affairs  (Hearings  before 
the  Committee  on  Indian  Affairs,  H.R.  73d  Con- 
gress, 1st  session,  on  H.R.  7902,  page  189) .  This 
provision  as  originally  drafted  required  a  vote  by 
a  majority  of  the  adult  resident  Indians  in  order 
to  render  the  Act  inapplicable  to  a  given  reserva- 
tion. This  provision  was  subject  to  some  criticism 
and  discussion  (Ibid,  pages  189  to  193).  At  the 
close  of  this  discussion  the  Commissioner  of  In- 
dian Affairs  agreed  that  the  language  of  the  pro- 
vision should  be  modified  to  give  force  to  an  ad- 
verse vote  by  less  than  a  majority  of  those  eligible 
to  vote.  This  was  immediately  done,  and  in  the 
April  Committee  Print  of  H.R.  7902,  embodying 
the  amendments  proposed  by  the  Department  of 
the  Interior,   the  following  language  appears: 

"The  provisions  of  this  Act  shall  not  apply 
to  any  reservation  wherein  a  majority  of  the 
adult  resident  Indians  voting  in  an  election 
duly  called  by  the  Secretary  of  the  Interior 
shall  vote  against  the  application  of  these  pro- 
visions." 

The  foregoing  clause  was  clearly  intended  to 
make  action  by  a  majority  of  the  Indians  voting 
conclusive. 

After  the  close  of  open  hearings  on  H.R.  7902, 
the  House  Committee  on  Indian  Affairs  went  into 
executive  session  and  some  weeks  later  brought 
forward  on  the  floor  of  the  House  a  bill  radically 
different  in  form,  although  embodying  most  of  the 
original  purposes  of  H.R.  7902,  and  following  the 
language  of  H.R.  7902  in  large  part.  The  bill,  as 
proposed,  contained  the  clause  which  now  appears 
as  Section  18  of  the  Act  of  June  18,  1934.  No  sim- 
ilar clause  appears  in  the  bill  as  originally  passed 
by  Senate  (S.  3645) .  The  conference  report  to 
the  House  (H.R.  73d  Congress,  2d  Session  Report 
No.  2049)    contained  the  following  statement: 

"Sec.  18.  A  corresponding  section  did  not 
appear  in  the  Senate  bill  and  section  19  of  the 
House  bill  was  agreed  upon,  changing  the  time 


within   which  election   must  be  held   from   6 
months  to  1  year." 

In  reporting  the  bill  to  the  House,  the  Chairman 
of  the  House  Committee  offered  a  section-by-section 
explanation.  In  discussing  Section  19,  the  Chair- 
man of  the  Committee  declared: 

"A  few  Indian  tribes  asked  to  be  exempted 
from  the  provisions  of  the  bill.  The  committee 
have  thought  it  unwise  to  force  even  home  rule 
and  appropriations  on  tribes  unwilling  to  ac- 
cept them,  and  for  that  reason  section  19  pro- 
vides for  a  popular  referendum  among  the 
various  tribes  with  6  months  after  the  passage 
and  approval  of  the  act.  The  act  shall  not 
apply  to  any  reservation  wherein  a  majority 
of  the  adult  Indians  vote  against  its  applica- 
tion." 

This  language  is  too  clear  to  permit  of  doubt 
that  the  Chairman  of  the  Committee,  who  had 
first  suggested  the  referendum  provision,  under- 
stood that  under  the  provision  as  finally  drafted, 
exclusion  of  a  reservation  from  the  act  could  be 
effectuated  only  by  majority,  not  of  the  voters,  but 
of  the  "adult  Indians." 

In  view  of  the  foregoing  considerations,  it  is  un- 
necessary to  consider  what  force  should  be  attached 
to  the  contemporaneous  construction  of  the  de- 
partment charged  with  the  duty  of  administering 
the  Wheeler-Howard  Act.  If  the  meaning  of  this 
provision  remained  doubtful,  some  weight  might 
be  given  to  the  fact  that  administration  of  In- 
dian affairs  on  the  17  reservations  in  question  has 
proceeded  upon  the  assumption  that  the  Wheeler- 
Howard  Act  has  continued  to  be  in  force  upon 
these  reservations.  But  in  my  opinion,  the  natural, 
literal  interpretation  of  the  clause  in  question  is 
clear,  and  there  is  nothing  in  the  context  of  the 
act  or  in  the  legislative  history  of  this  clause  which 
casts  any  doubt  upon  the  validity  of  this  interpre- 
tation. 

I  am,  therefore,  of  the  opinion  that  the  Wheeler- 
Howard  Act  continues  to  apply  to  those  reserva- 
tions wherein  less  than  a  majority  of  the  adult 
Indians  have  voted  to  reject  the  act.  Nothing  in 
this  opinion,  however,  is  intended  to  modify  the 
previous  ruling  of  this  Department  (see  Solicitor's 
Opinion,  approved  December  13,  1934,  Question 
2)  that  under  certain  circumstances  such  a  reserva- 
tion may  have  a  new  opportunity  to  vote  upon 
the  rejection  of  the  act. 

Nathan  R.  Margold, 

Solicitor. 
Approved:   February  5,    1935. 
T.  A.  Walters, 

First  Assistant  Secretary. 
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Mining  Leases— Tribal  Indian  Lands 

February  6,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  report  submitting  a  draft  of  a  bill 
covering  the  leasing  of  tribal  Indian  lands  for 
mining  purposes  is  returned  for  the  purpose  of 
bringing  to  your  attention  the  effect  certain  pro- 
visions of  the  bill,  as  drafted,  will  have  on  impor- 
tant rights  and  powers  now  resting  in  the  Indian 
tribes  under  existing  law. 

1.  Under  existing  law  tribal  lands  which  have 
been  bought  by  Indian  tribes  or  ceded  to  such  tribes 
under  twenty  provisions  may  be  "leased  by  author- 
ity of  the  council  speaking  for  such  Indians  for 
a  period  not  to  exceed  *  *  *  10  years  for  mining 
purposes  in  such  quantities  and  upon  such  terms 
and  conditions  as  the  agent  in  charge  of  such  res- 
ervation may  recommend,  subject  to  the  approval 
of  the  Secretary  of  the  Interior."  (Act  of  February 
28,  1891,  United  States  Code,  Title  25,  Sec.  397) . 
Under  this  statute  the  tribe  has  the  initiative.  The 
Secretary  has  only  the  power  of  review,  which  may 
be  progressively  diminished. 

With  respect  to  lands  now  covered  by  the  Act  of 
February  28,  1891,  the  proposed  bill  would  deprive 
the  tribal  councils  of  the  power  to  make  leases  and 
would  turn  this  power  over  to  the  Secretary  of  the 
Interior,  subject  only  to  the  requirement  that  the 
tribal  council  must  consent  to  certain  types  of  ac- 
tion undertaken  by  the  Secretary  of  the  Interior. 
Thus,  the  tribal  council  must  consent,  under  sec- 
tion 1  of  the  bill,  to  the  actual  leasing  of  the  land 
and,  under  section  7  of  the  bill,  to  the  granting 
of  permits  for  the  cutting  of  the  timber.  On  the 
other  hand,  under  section  2  of  the  bill,  prospect- 
ting  permits,  carrying  with  them  a  preference  right 
to  leases,  may  be  issued  by  the  Secretary  of  the  In- 
terior without  the  consent  of  the  tribe.  Under  sec- 
tion 3,  the  Secretary  of  the  Interior  may  grant 
lessees  options  to  renew  without  the  consent  of  the 
tribe,  may  accept  relinquishments  and  relieve 
lessees  of  the  obligations  of  the  lease  without  the 
consent  of  the  tribe,  and  has  the  exclusive  right 
to  decide  when  leases  shall  be  canceled.  Under  sec- 
tion 4,  the  Secretary  may,  without  the  consent  of 
the  tribe,  grant  to  a  lessee  the  right  to  use  tribal 
land  for  various  purposes.  All  powers  of  examina- 
tion, investigation  and  control  are  vested  in  the 
Secretary  exclusively.  Furthermore,  the  discretion 
now  vested  in  the  Indian  tribe  to  work  out  the 
terms  of  the  lease  (subject  to  departmental  review) 
is  superseded  in  the  interest  of  arbitrary  uniformity 


by  specific  provisions  granting  lessees  vested  rights 
of  renewal  and  relinquishment. 

In  all  of  the  foregoing  respects  the  attached  bill 
contemplates  a  very  serious  diminution  of  the 
existing  rights  of  those  tribes  that  still  have  some 
mineral  resources  on  tribal  lands  acquired  by  pur- 
chase or  treaty  provision. 

2.  In  effect  the  bill  repeats  the  provisions  of  the 
Wheeler-Howard  Act  which  guarantee  to  an  in- 
corporated Indian  tribe  the  power  to  lease  its 
own  land.  The  proposed  bill  takes  this  power 
away  from  the  incorporated  tribe  and  vests  it  in 
the  Secretary.  No  facts  are  presented  in  the  at- 
tached report  which  show  any  basis  for  this  sud- 
den change  of  legislative  policy. 

3.  The  bill,  in  so  far  as  it  authorizes  the  Sec- 
retary of  the  Interior  to  dispose  of  tribal  lands  and 
assets  without  the  consent  of  the  tribe,  would  super- 
sede section  16  of  the  Wheeler-Howard  Act,  which 
granted  to  organized  Indian  tribes  the  power  to  pre- 
vent the  leasing  or  other  disposition  of  tribal  lands 
or  assets.  No  reason  for  modifying  the  Wheeler- 
Howard  Act  in  this  way  is  suggested. 

For  these  reasons,  you  may  desire  to  reconsider 
the  proposed  letter  recommending  approval  of  the 
bill. 

Nathan  R.  Margold, 

Solicitor. 

Flathead  Power  Site 

February  7 ,  1935. 

Memorandum  on  Flathead  Power  Site 

The  failure  of  the  Rocky  Mountain  Power  Com- 
pany to  comply  with  the  terms  of  its  license  com- 
pels consideration  of  the  various  courses  of  action 
open  to  the  Government  with  respect  to  the  de- 
velopment of  the  Flathead  Power  Site,  Project  No. 
5,  Montana. 

The  relations  of  the  Government  to  the  present 
licensee  of  Project  No.  5  are  twofold,  i.e.,  those 
arising  out  of  the  contract  and  those  arising  out 
of  sovereignty. 

It  is  part  of  the  sovereign  power  of  the  United 
States  that  it  may  at  any  time  condemn  property 
needed  for  proper  public  purposes,  through  ap- 
propriate legislation  and  action  thereunder.  This 
power,  so  far  as  it  affects  the  Flathead  site,  is  not 
created  by  the  contract  with  the  licensee.  It  may 
be  exercised  whether  or  not  the  licensee  is  in  de- 
fault, and  whether  or  not  the  Government  has 
elected  to  bring  any  type  of  legal  action  based 
upon  breach  of  contract  against  the  licensee.  If, 
therefore,  the  Government  desires  to  use  the  prop- 
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erty  in  question  for  public  development  of  the 
water  power  site,  as  is  recommended  by  the  report 
of  the  Subcommittee  of  the  Committee  of  Indian 
Affairs  of  the  Senate,  dated  December  16,  1933 
(73  Cong.,  Ed  session,  Report  No.  147) ,  it  will  be 
possible  to  dispossess  the  licensee  through  con- 
demnation proceedings.  The  procedure  necessary 
for  this  course  of  action  will  be  outlined  below. 

In  the  second  place,  the  Government  is  in  this 
case  an  aggrieved  contracting  party  as  well  as  a 
sovereign.  Under  the  terms  of  the  license  the  lic- 
ensee was  bound  to  complete  construction  of  the 
power  site  on  August  24,  and  to  make  substantial 
payments  to  the  Government  for  the  benefit  of  the 
Flathead  Tribe  thereafter.  The  licensee  is  now  in 
default  upon  this  contract.  Like  any  other  ag- 
grieved party  to  a  broken  contract,  the  Government 
may  elect  whether  to  cancel  the  contract  through 
a  suit  in  equity  or  to  stand  on  the  contract  and 
demand  payment  of  damages.  In  the  former  case 
the  licensee  will  be  discharged  of  its  obligations. 
In  the  latter  case  the  licensee  will  be  compelled  to 
pay  to  the  Government,  for  the  benefit  of  the 
Flathead  Tribe,  a  very  substantial  sum  of  money. 

The  procedure  involved  in  each  of  these  courses 
of  action  is  here  briefly  set  forth: 

/.  Condemnation. 

The  right  of  the  Federal  Government  to  con- 
demn land  within  the  jurisdiction  of  a  State  has 
been  clearly  recognized  since  the  case  of  Kohl  v. 
United  States  (91  U.S.  367) .  See  to  the  same  effect 
United  States  v.  Jones  (109  U.S.  813);  Cherokee 
Nation  v.  Kansas  Ry.  Co.  (135  U.S.  641).  Having 
the  right  to  condemn  land  for  proper  purposes, 
the  Federal  Government  may  exercise  this  right 
through  any  agency  or  instrumentality  which  may 
be  selected  by  Congress. 

Under  Title  II  of  the  National  Industrial  Re- 
covery Act  the  President  was  empowered,  through 
the  Administrator  of  Public  Works,  "to  acquire  by 
purchase,  or  by  exercise  of  the  power  of  eminent 
domain,  any  real  or  personal  property  in  connec- 
tion with  the  construction  of"  anv  authorized  Pub- 
lic Works  project.  (48  Stat.  193,  202,  chap.  90, 
section  203  (a)  (3) .)  It  is  possible  that  new  legisla- 
tion designed  to  replace  existing  Public  Works 
legislation  will  contain  some  similar  general  au- 
thorization for  the  acquisition  of  property  through 
condemnation  proceedings.  If  such  a  general  au- 
thorization is  not  so  provided,  special  legislation 
will  be  required  to  authorize  the  condemnation  of 
the  Flathead  project. 

It  is  here  assumed   that   legislation   authorizing 


the  use  of  condemnation  proceedings  for  the  ac- 
quisition of  the  project  in  question  would  be  con- 
stitutional. This  assumption  has  been  challenged  in 
the  current  TVA  litigation.  Nevertheless,  even  if 
the  courts  should  hold  Federal  development  of 
water  power  sites  such  as  that  in  question  to  be 
beyond  the  proper  powers  of  the  Federal  Govern- 
ment, it  is  clear  that  State  development,  with  Fed- 
eral cooperation,  would  justify  condemnation  pro- 
ceedings by  the  State  or  an  authorized  State  agency. 
The  power  of  condemnation  is  expressly  recog- 
nized and  reserved  by  section  14  of  the  Federal 
Water  Power  Act  of  June  10,  1920  (41  Stat.  1063) , 
which  contains  the  following  proviso: 

"Provided,  that  the  right  of  the  United  States 
or  any  State  or  municipality  to  take  over, 
maintain,  and  operate  any  project  licensed 
under  this  act  at  any  time  by  condemnation 
proceedings  upon  payment  of  just  compensa- 
tion is  hereby  expressly  reserved." 

If  condemnation  preceedings  are  to  be  brought 
by  the  Government  against  the  present  licensee 
they  will  be  instituted  by  the  Attorney  General 
in  the  proper  District  Court.  The  Federal  Power 
Commission  will  have  no  special  jurisdiction  or 
responsibility  in  this  matter. 

The  institution  of  condemnation  proceedings 
does  not  raise  any  serious  probabilities  of  delay. 
Congress  has  provided  that  the  Federal  Govern- 
ment may  take  immediate  possession  of  lands  need- 
ed for  public  purposes  upon  the  deposit  in  court 
of  proper  security  for  the  payment  of  a  final  award. 
The  act  of  February  26,  1931  (46  Stat.  1421-1422) , 
provides: 

"That  in  any  proceeding  in  any  court  of  the 
United  States  outside  of  the  District  of  Colum- 
bia which  has  been  or  may  be  instituted  by 
and  in  the  name  of  and  under  the  authority 
of  the  United  States  for  the  acquisition  of  any 
land  or  easement  or  right  of  way  in  land  for 
the  public  use,  the  petitioner  may  file  in  the 
cause,  with  the  petition  or  at  any  time  before 
judgment,  a  declaration  of  taking  signed  by  the 
authority  empowered  by  law  to  acquire  the 
lands  described  in  the  petition,  declaring  that 
said  lands  are  thereby  taken  for  the  use  of  the 
United  States.  Said  declaration  of  taking  shall 
contain  or  have  annexed  thereto— 

(1)  A  statement  of  the  authority  under 
which  and  the  public  use  for  which  said  lands 
are  taken. 

(2)  A  description  of  the  lands  taken  suffi- 
cient for  the  identification  thereof. 
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(3)  A  statement  of  the  estate  or  interest  in 
said  lands  taken  for  said  public  use. 

(4)  A  plan  showing  the  lands  taken. 

(5)  A  statement  of  the  sum  of  money  esti- 
mated by  said  acquiring  authority  to  be  just 
compensation    for    the    land    taken. 

"Upon  the  filing  said  declaration  of  taking 
and  of  the  deposit  in  the  court,  to  the  use  of 
the  persons  entitled  thereto,  of  the  amount  of 
the  estimated  compensation  stated  in  said  dec- 
laration, title  to  the  said  lands  in  fee  simple 
absolute,  or  such  less  estate  or  interest  therein 
as  is  specified  in  said  declaration,  shall  vest 
the  United  States  of  America,  and  said  lands 
shall  be  deemed  to  be  condemned  and  taken 
for  the  use  of  the  United  States,  and  the  right 
to  just  compensation  for  the  same  shall  vest 
in  the  persons  entitled  thereto;  and  said  com- 
pensation shall  be  ascertained  and  awarded  in 
said  proceeding  and  established  by  judgment 
therein,  and  the  said  judgment  shall  include, 
as  part  of  the  just  compensation  awarded,  in- 
terest at  the  rate  of  6  per  centum  per  annum 
on  the  amount  finally  awarded  as  the  value 
of  the  property  as  of  the  date  of  taking,  from 
said  date  to  the  date  of  payment;  but  interest 
shall  not  be  allowed  on  so  much  thereof  as 
shall  have  been  paid  into  the  court.  No  sum 
so  paid  into  the  court  shall  be  charged  with 
commissions  or   poundage." 

In  the  present  case  it  would  be  necessary  to  con- 
demn the  easement  and  improvements  of  the  li- 
censee as  well  as  any  interests  of  the  Flathead  Tribe 
in  the  land  in  question  that  might  be  required. 
The  propriety  of  condemnation  of  an  easement  is 
upheld  in  Pacific,  etc.  Co.  v.  Oregon  and  C.  Co. 
(163  Fed.  967) .  The  propriety  of  condemnation  of 
Indian  lands  is  upheld  in  Cherokee  Nation  v.  Kans. 
Ry.  Co.    (135  U.S.  641). 

It  is  recognized  of  course,  that  the  present  value 
of  the  property  condemned  is  the  constitutional 
measure  of  damages.  United  States  v.  Boston  C.  C. 
and  N.  Y.  Canal  Co.   (271  Fed.  877). 

2.  Cancellation  of  License. 

It  has  already  been  noted  that  cancellation  of 
the  license  is  a  remedy  given  to  the  Government 
by  virtue  of  its  contract  with  the  licensee  and  by 
virtue  of  the  licensee's  default.  Cancellation  of  the 
contract  is  not  a  necessary  prerequisite  to  condem- 
nation proceedings  or  public  development.  If,  how- 
ever, an  action  for  the  cancellation  of  the  contract 
is  brought  to  a  successful  conclusion  in  the  courts 
prior  to  the  time  of  condemnation,  and  if  the 
property  of  the  licensee  is  thereafter  sold  to  the 
Government  or  removed,  it  will  be  unnecessary  to 


bring  condemnation  proceedings  against  the  present 
licensee. 

The  right  of  the  Government  to  assist  upon  a 
cancellation  of  the  contract  grows  out  of  the  licen- 
see's default.  Under  the  terms  of  the  license  issued 
by  the  Federal  Power  Commission,  with  the  ap- 
proval of  the  Secretary  of  the  Interior,  on  May  23, 
1930,  the  licensee  became  bound  to  complete  con- 
struction on  or  before  May  23,  1934.  Article  6  of 
the  contract  provides: 

"Subject  to  the  provisions  of  section  13  of 
the  act,  the  licensee  shall  begin  the  construc- 
tion of  said  project  works  within  one  year  from 
the  date  of  issuance  hereof,  shall  thereafter, 
in  good  faith  and  with  due  diligence,  prose- 
cute such  construction,  and  shall  within  three 
years  thereafter  complete  the  installation  of 
three  units  of  not  less  than  150,000  horsepower 
aggregate  capacity." 

Two  modifications  have  been  made  in  the  origi- 
nal terms  of  Article  6,  neither  of  which  affects  the 
question  of  whether  or  not  the  licensee  has  violated 
its  contractual  agreement.  The  first  of  these  changes 
involves  a  change  in  the  specifications  of  the  units 
to  be  installed,  granted  by  an  order  of  the  Federal 
Power  Commission  dated  February  6,  1933,  at  the 
request  of  the  licensee. 

The  second  of  these  alterations  extended  the 
date  set  for  the  completion  of  construction  from 
May  23,  1934,  to  August  24,  1934.  This  modifica- 
tion of  the  original  contract  was  likewise  made  by 
the  Federal  Power  Commission  at  the  request  of 
the  licensee.    (See  order  dated  May  22,  1934.) 

There  can  be  no  question  but  that  the  licensee 
is  now  in  default  upon  this  contractual  obligation. 
The  Federal  Power  Commission  may  therefore 
elect  to  have  the  license  canceled.  Article  6  of  the 
license  makes  section  13  of  the  Federal  Water 
Power  Act  applicable  in  the  matter  of  cancellation. 
The  relevant  provision  of  section  13  of  the  Act 
declares: 

*  *  *  In  case  the  construction  of  the  proj- 
ect works,  or  of  any  specified  part  thereof,  have 
been  begun  but  not  completed  with  the  time 
prescribed  in  the  license,  or  as  extended  by  the 
commission,  then  the  Attorney  General,  upon 
the  request  of  the  commission,  shall  institute 
proceedings  in  equity  in  the  district  court  of 
the  United  States  for  the  district  in  which 
any  part  of  the  project  is  situated  for  the  revo- 
cation of  said  license,  the  sale  of  the  works 
constructed,  and  such  other  equitable  relief 
as  the  case  may  demand,  as  provided  for  in 
section  26  hereof." 
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Section  26  of  the  Act  in  part  provides: 

"That  the  Attorney  General  may,  on  request 
of  the  commission  or  of  the  Secretary  of  War, 
institute  proceedings  in  equity  in  the  district 
court  of  the  United  States  in  the  district  in 
which  any  project  or  part  thereof  is  situated 
for  the  purpose  of  revoking  for  violation  of 
its  terms  any  permit  or  license  issued  here- 
under, or  for  the  purpose  of  remedying  or 
correcting  by  injunction,  mandamus,  or  other 
process  any  act  of  commission  or  omission  in 
violation  of  the  provisions  of  this  act  or  any 
lawful  regulation  or  order  promulgated  here- 
under. The  district  courts  shall  have  jurisdic- 
tion over  all  of  the  above-mentioned  proceed- 
ings and  shall  have  power  to  issue  and  execute 
all  necessary  process  *  *  *.  In  the  event  a 
decree  revoking  a  license  is  entered,  the  court 
is  empowered  to  sell  the  whole  or  any  part  of 
the  project  or  projects  under  license,  to  wind 
up  the  business  of  such  licensee  conducted  in 
connection  with  such  project  or  projects,  to 
distribute  the  proceeds  to  the  parties  entitled 
to  the  same,  and  to  make  and  enforce  such 
further  orders  and  decrees  as  equity  and  jus- 
tice may  require.  At  such  sale  or  sales  the 
vendee  shall  take  the  rights  and  privileges 
belonging  to  the  licensee  and  shall  perform  the 
duties  of  such  licensee  and  assume  all  out- 
standing obligations  and  liabilities  of  the  licen- 
see which  the  court  may  deem  equitable  in 
the  premises;  and  at  such  sale  or  sales  the 
United  States  may  become  a  purchaser,  but  it 
shall  not  be  required  to  pay  a  greater  amount 
than  it  would  be  required  to  pay  under  the 
provisions  of  section  14  hereof  at  the  termina- 
tion of  the  license." 

Section  14  in  part  provides: 

"That  upon  not  less  than  two  years'  notice 
in  writing  from  the  commission  the  United 
States  shall  have  the  right  upon  or  after  the 
expiration  of  any  license  to  take  over  and 
thereafter  to  maintain  and  operate  any  project 
or  projects  as  defined  in  section  3  hereof,  and 
covered  in  whole  or  in  part  by  the  license,  or 
the  right  to  take  over  upon  mutual  agreement 
with  the  licensee  all  property  owned  and  held 
by  the  licensee  then  valuable  and  serviceable 
in  the  development,  transmission,  or  distribu- 
tion of  power  and  which  is  then  dependent 
for  its  usefulness  upon  the  continuance  of  the 
license,  together  with  any  lock  or  locks  or  other 
aids  to  navigation  constructed  at  the  expense 
of  the  licensee,  upon  the  condition  that  before 


taking  possession  it  shall  pay  the  net  invest- 
ment of  the  licensee  in  the  project  or  projects 
taken,  not  to  exceed  the  fair  value  of  the  prop- 
erty taken,  plus  such  reasonable  damages,  if 
any,  to  property  of  the  licensee  valuable,  serv- 
iceable, and  dependent  as  above  set  forth  but 
not  taken  as  may  be  caused  by  the  severance 
therefrom  of  property  taken,  and  shall  assume 
all  contracts  entered  into  by  the  licensee  with 
the  approval  of  the  commission.  The  net  in- 
vestment of  the  licensee  in  the  project  or  proj- 
ects so  taken  and  the  amount  of  such  sever- 
ance damages,  if  any  shall  be  determined  by 
agreement  between  the  commission  and  the 
licensee,  and  in  case  they  did  not  agree,  by 
proceedings  in  equity  instituted  by  the  United 
States  in  the  district  court  of  the  United  States 
in  the  district  within  which  any  such  property 
may  be  located  -.Provided,  That  such  net  invest- 
ment shall  not  include  or  be  affected  by  the 
value  of  any  lands,  rights  of  way,  or  other 
property  of  the  United  States  licensed  by  the 
commission  under  this  act,  by  the  license,  or 
by  good  will,  going  value,  or  prospective  reve- 
nue: Provided  further,  That  the  values  allowed 
for  water  rights,  rights  of  way,  lands,  or  inter- 
est in  lands  shall  not  be  in  excess  of  the  actual 
reasonable  cost  therof  at  the  time  of  acquisi- 
tion by  the  licensee:  Provided,  That  the  right 
of  the  United  States  or  any  State  or  municipal- 
ity to  take  over,  maintain,  and  operate  any 
project  licensed  under  this  act  at  any  time  by 
condemnation  proceedings  upon  payment  of 
just  compensation  is  hereby  expressly  reserved." 

It  is  possible  that  this  procedure  will  involve 
serious  delay  and  large  financial  burdens  upon  the 
Government.  The  District  Court  is  given  very  broad 
powers,  "to  sell  the  whole  or  any  part  of  the  project 
or  projects  under  license,  to  wind  up  the  business 
of  such  licensee  conducted  in  connection  with  such 
project  or  projects,  to  distribute  the  proceeds  to 
the  parties  entitled  to  the  same,  and  to  make  and 
enforce  such  further  orders  and  decrees  as  equity 
and  justice  may  require.  At  such  sale  or  sales  the 
vendee  shall  take  the  rights  and  privileges  belong- 
ing to  the  licensee  and  shall  perform  the  duties  of 
such  licensee  and  assume  all  outstanding  obliga- 
tions and  liabilities  of  the  license  which  the  court 
may  deem  equitable  in  the  premises." 

The  licensee  claims  to  have  invested  approxi- 
mately $1,800,000  in  the  project.  (Hearings  before 
Federal  Power  Commission  upon  request  for  fur- 
ther extension  of  time  within  which  to  complete 
the  project,  May  22,  1933,  p.  20.)  It  is  impossible 
to  predict  what  terms  and  conditions  the  courts 
will   impose   upon   a   transfer   of   the   property   in 
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question  to  the  Federal  Government  or  some  other 
bidder,  in  proceedings  ancillary  to  a  suit  for  cancel- 
lation. 

Likewise  it  impossible  to  predict  how  much  time 
will  be  required  to  carry  such  a  suit  in  equity  to 
a  successful  conclusion. 

Finally,  upon  a  forfeiture  of  the  contract  the 
Flathead  Tribe  will  cease  to  receive  its  precon- 
struction  royalities  of  $12,000  per  year  and  lose  its 
right  to  recover  several  millions  of  dollars  in  royal- 
ties, or  damages  in  lieu  thereof  for  breach  of  con- 
tract. 

3.  Action  for  Breach  of  Contract. 

A  second  mode  of  redress  is  open  to  the  Govern- 
ment, and  to  the  Flathead  Tribe,  by  reason  of  the 
licensee's  breach  of  contract.  The  course  of  action 
which  is  in  many  ways  most  advantageous  to 
the  Government  is  at  the  same  time  the  simplest 
course  of  action,  i.e.,  the  institution  of  an  action 
at  law  for  damages  for  breach  of  contract. 

There  can  be  no  question  that  the  defendent  has 
broken  its  contract  and  is  liable  in  damages. 

It  is  equally  clear  that  the  Montana  Power  Com- 
pany is  liable  as  guarantor  for  the  default  of  the 
licensee  under  the  guarantee  dated  May  23,  1930. 
It  may  be  noted  that  both  of  the  changes  made  in 
the  terms  of  the  original  license  were  made  with 
the  consent,  and  at  the  request,  of  the  guarantor. 

Conceding  that  the  licensee  and  the  guarantor 
are  liable  as  for  breach  of  contract,  the  only  serious 
question  is:  What  is  the  measure  of  damages  for 
such  breach? 

Authorities  are  agreed  that  the  measure  of  dam- 
ages for  the  breach  of  a  contract  to  pay  money  in 
installments,  where  action  is  brought  before  the 
whole  amount  called  for  by  the  terms  of  the  con- 
tract is  due,  is  the  present  value  of  the  contract. 
The  present  value  of  the  contract  in  question  to 
the  Flathead  Tribe  is  $7,355,000  less  appropriate 
deductions  for  interest  if  the  sum  is  paid  in  advance 
of  schedule.  This  sum  represents  the  total  of  instal- 
ments due  to  the  tribe  during  the  period  of  the 
license  (50  years) ,  after  the  date  set  for  comple- 
tion of  construction.  These  damages  might,  of 
course,  be  mitigated  if  the  licensee  should  surren 
der  its  license  and  it  should  further  appear  that  the 
Flathead  Tribe  was  in  a  position  to  obtain  rentals 
on  the  same  property  from  another  source. 

It  is  not  necessary  to  consider  at  the  present  time 
whether  other  damages  than  those  accruing  to  the 
Flathead  Tribe  may  be  shown  in  a  suit  based  upon 
breach  of  contract.  It  may  be  noted  that  the  license 
confers  upon  the  Flathead  Irrigation  Project  the 
vested  right  to  receive  15,000  H.P.  of  electrical 
power  on  demand,  at  a  fixed  low  price.  It  is  pos- 
sible  that   this   district   will   be   entitled    to   prove 


damages  in  a  suit  brought  by  the  United  States 
for  breach  of  contract. 

The  proposition  that  the  Flathead  Tribe  is  en- 
titled to  recover  damages  for  a  breach  of  the  entire 
contract  at  the  present  time  is  supported  by  the 
great  weight  of  authority.  As  is  said  by  the  Supreme 
Court  of  the  United  States  in  Pierce  v.  Tennessee 
Coal  &  R.  R.  Co.,  173  U.S.  1: 

"But  the  recent  tendency  of  judicial  deci- 
sions in  this  country,  in  actions  of  contract,  as 
well  as  in  actions  of  tort,  has  been  towards 
allowing  entire  damages  to  be  recovered,  once 
for  all,  in  a  single  action,  and  thus  avoiding 
the  embarrassment  and  annoyance  of  repeated 
litigation."    (At  page  11.) 

The  case  before  the  Supreme  Court  was  that  of  an 
employee,  discharged  in  violation  of  a  contract 
promising  life  tenure,  who  sued  to  recover  future 
wages  based  upon  his  life  expectancy.  In  upholding 
this  right  the  court  declared: 

"The  plaintiff  was  not  bound  to  wait  and 
see  if  the  defendant  would  change  its  decision, 
and  take  him  back  into  its  service;  or  to  resort 
to  successive  actions  for  damages  from  time  to 
time;  or  to  leave  the  whole  of  his  damages  to 
be  recovered  by  his  personal  representative 
after  his  death.  But  he  had  the  right  to  elect 
to  treat  the  contract  as  absolutely  and  finally 
broken  by  the  defendant;  to  maintain  this 
action,  once  for  all,  as  for  a  total  breach  of 
the  entire  contract;  and  to  recover  all  that  he 
would  have  received  in  the  future,  as  well  as 
in  the  past,  if  the  contract  had  been  kept."  (At 
page  16.) 

So,  in  the  instant  case,  it  may  be  said  that  the 
United  States  is  not  bound  to  wait  and  see  if  the 
defendant  will  change  its  decision  and  take  up 
again  the  task  of  construction,  nor  is  the  United 
States  bound  to  resort  to  successive  actions  for  dam- 
ages from  time  to  time,  or  to  leave  the  whole  of  its 
damages  to  be  recovered  forty-six  years  hence  when 
the  natural  term  of  the  license  shall  have  expired. 
The  United  States  has  the  right  to  elect  to  treat 
the  contract  as  absolutely  and  finally  broken  by 
the  defendant;  to  maintain  this  action,  once  for 
all,  as  for  a  total  breach  of  the  entire  contract,  and 
to  recover  all  that  it  would  have  received  in  the 
future,  as  well  as  in  the  past,  if  the  contract  had 
been  kept. 

A  state  of  facts  similar  to  that  here  presented 
is  found  in  Metroplitan  Life  Insurance  Co.  v.  Day, 
145  Ca.  425,  89  S.  W.  576.  In  that  case,  installment 
payments  by  an  insurance  company  were  to  become 


526 


Department  of  the  Interior 


February  7,   1935 


due  periodically  after  the  execution  of  a  contract 
by  the  insurance  company,  which  contract  the  in- 
surance company  wrongfully  failed  to  execute  at  the 
appointed  time.  As  in  the  instant  case,  the  particu- 
lar contractural  liability  to  pay  money  was  depend- 
ent upon  another  act  of  the  promisor  which  the 
promisor  failed  to  perform.  The  court  held: 

"The  beneficiary  in  the  instant  case  could 
not  recover  at  law  for  the  various  monthly 
installments  by  separate  suit  for  the  reason  that 
the  insurer's  liability  for  the  monthly  install- 
ments was  to  be  fixed  by  a  contract,  which  it 
refused  to  execute.  We,  therefore,  think  that, 
where  the  insurer  breached  the  policy  contract 
by  refusing  to  execute  the  supplementary  con- 
tract, it  became  liable  to  the  plaintiff  in  dam- 
ages. The  measure  of  damages  is  the  loss  sus- 
tained, which  is  the  present  value  of  the  sup- 
plementary contract.  This  value  is  ascertained 
by  reducing  the  future  payments  to  their  pres- 
ent worth  at  the  date  of  breach,  at  the  legal 
rate  of  interest  *  *  *  and  interest  on  this  sum 
from  the  date  of  breach  at  the  legal  rate  of 
interest." 

In  accord  with  the  foregoing  cases  are:  Scientific 
American  Compiling  Department  v.  Gillespie,  4 
Ala.  App.  590,  587  So.  756;  Williston  on  contracts, 
section  1410  and  authorities  cited. 

Ordinarily  the  question  whether  failure  to  pay 
a  single  instalment  in  a  contract  requiring  instal- 
ment payments  amounts  to  a  breach  of  the  entire 
contract,  entitling  the  injured  party  to  sue  for  the 
loss  of  future  instalments,  is  a  question  for  the 
jury.  William  Wharton,  Jr.  ir  Co.  v.  Winch,  140 
N.  Y.  287,  35  N.  E.  589.  It  is  submitted,  however, 
that  in  the  instant  case  the  breach  is  not  a  breach 
of  one  instalment,  which,  if  occurring  after  the 
completion  of  construction,  might  be  held  to  give 
rise  to  an  action  only  for  that  instalment,  but  as  a 
matter  of  fact  is  a  breach  of  the  obligation  to  com- 
plete construction  which  is  a  condition  precedent 
to  all  instalments.  It  is  believed,  therefore,  that 
as  a  matter  of  law  the  licensee  has  breached  the 
entire  contract  and  is  liable  for  the  entire  damages 
thereby  caused,  including  all  instalment  payments 
to  become  due  in  the  future. 

Even  if  the  question  of  whether  one  or  more  suits 
must  be  brought  to  recover  the  sums  in  question 
could  be  regarded  as  not  entirely  settled  by  past 
decisions,  it  would  be  better  policy  to  bring  an 
action  immediately  for  the  total  amount.  Failure  to 
bring  suit  for  the  entire  damages  may  have  the 
effect  of  precluding  a  second  action  when  further 
instalments  become  due.  Bakas  v.  Hollingshead, 
184  N.  Y.  211,  3  L.  R.  A.  (S.N.)   1042.  On  the  other 


hand,  if  suit  for  the  entire  damages  is  brought, 
and  the  court  permits  the  assessment  of  damages 
only  to  cover  royalities  that  would  have  accrued 
at  the  time  of  suit  or  of  judgment,  the  right  to 
future  damages  will  be  confirmed.  The  licensee's 
liability  to  periodic  payments  would  have  the  same 
practical  signficance  as  liability  for  a  lump  pay- 
ment. 

The  foregoing  analysis  assumes  throughout  that 
the  Flathead  power  site  license  is  in  truth  a  license 
and  not  a  lease.  This  assumption  is  amply  borne 
out  by  the  authorities.  See  Tiffany,  Landlord  and 
Tenant,  sections  7,  169(b). 

Finally,  it  may  be  noted  that  an  action  at  law 
for  damages  arising  from  breach  of  contract  in- 
volves only  the  question  of  whether  or  not  the 
licensee  and  its  guarantor  are  in  default,  and  if 
they  are,  what  the  measure  of  damages  may  be.  It 
does  not  confer  upon  the  court  any  power  to  pre- 
scribe terms  for  the  sale  by  the  licensee  of  its 
improvements  and  property.  The  licenesee  remains 
in  possession  of  its  easement  and  improvements.  It 
may,  however,  be  dispossessed,  as  has  already  been 
indicated,  by  condemnation  proceedings,  before  or 
after  the  conclusion  of  the  action  for  damages. 

It  is  likely  that  a  condemnation  award  in  favor 
of  the  licensee  for  the  taking  of  the  licensee's  ease- 
ment, when  the  licensee  is  in  default,  would  involve 
a  sum  less  than  the  damage  award  against  the 
licensee  and  its  guarantor  for  breach  of  contract. 
This  possibility  should  lead  the  licensee  and  its 
guarantor  to  offer  to  surrender  their  present  license 
and  improvements  upon  the  power  site  in  exchange 
for  a  waiver  of  damages.  In  the  event  of  such  a 
waiver,  the  Flathead  Tribe  could  than  be  granted 
some  adequate  reparation  under  the  new  public 
development  program,  if  that  program  is  adopted. 
The  program  of  public  development,  then,  would 
not  be  subject  to  a  large  initial  burden  based  upon 
the  claims  of  the  defaulting  licensee.  On  the  other 
hand,  if  public  development  is  not  undertaken,  the 
duty  to  pay  damages  might  force  the  licensee  to 
return  to  the  task  of  construction. 

Nathan   R.    Margold 

Solicitor. 

Jicarilla— Timber 

February  S,  1935. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

Your  letter  of  December  24,  1934,  to  the  Super- 
intendent of  the  Jicarilla  Indian  Agency  regarding 
the  title  to  timber  on  lands  allotted  to  Indians  of 
the  Jicarilla  Reservation  under  the  act  of  March  4, 
1907   (34  Stat.  1413),  is  returned. 

You  assume  that  the  act  of  March  4,    1907,  re- 
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serves  the  timber  from  allottment  and  raise  the 
question  of  whether  tribal  ownership  of  the  timber 
terminated  25  years  from  the  date  of  the  trust 
patents  for  the  allotted  lands,  and  ask  that  the 
matter  be  presented  to  the  Indians  for  the  purpose 
of  ascertaining  whether  they  are  willing  for  the 
timber  "to  remain  as  tribal  property  by  securing 
necessary  legislation  through  an  amendment  to  the 
act  of  March  4,  1907,  if  it  be  decided  that  that  act 
reserved  the  timber  for  a  definite  25-year  period 
from  the  date  of  the  issuance  of  the  original  patent 
for  the  allotments".  Presentation  of  this  matter  to 
the  Indians  prior  to  the  decision  on  the  question 
you  raise  is,  I  think,  premature. 

Section  1  of  the  act  reads: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby  authorized  to  cancel  the  allot- 
ments made  to  the  members  of  the  Jicarilla 
tribe  of  Indians  in  New  Mexico,  provided  all 
the  members  of  said  tribe  relinquish  all  their 
individual  right,  title,  and  interest  in  the  allot- 
ted lands  to  the  United  States,  or  he  may 
cancel  any  of  said  allotments  upon  the  relin- 
quishment thereof  by  the  allottee  or  his  heirs; 
and  each  Indian  taking  advantage  of  the  fore- 
going provisions  and  each  unallotted  member 
of  the  tribe  shall  be  allotted  not  exceeding  ten 
acres  of  agricultural  land  and  not  exceeding 
six  hundred  and  forty  acres  of  other  land,  the 
areas  to  be  in  the  discretion  of  the  Secretary 
of  the  Interior,  and  he  shall  cause  patents  to 
issue  therefor  in  accordance  with  the  fifth 
section  of  the  Act  of  February  eigth,  eighteen 
hundred  and  eighty-seven  (Twenty-fourth  Stat- 
utes at  large,  page  three  hundred  and  eighty- 
eight)  :  Provided,  That  in  making  such  allot- 
ments values  shall  be  considered  so  to  make 
the  allotments  uniform  in  value  as  near  as 
practicable.  That  the  Secretary  of  the  Interior 
may  dispose  of  all  merchantable  timber  on 
allotments  herein  authorized  during  the  term 
these  are  held  in  trust  and  on  the  surplus  lands 
for  twenty-five  years,  the  proceeds  therefor  to 
be  expended  under  his  direction  for  purposes 
beneficial  to  the  individual  allottees  hereunder 
and  their  heirs,  or  for  families,  as  he  may  deem 
best,  and  no  part  of  such  proceeds  shall  be  ex- 
pended for  community  or  common  benefits 
other  than  irrigation,  but  shall  be  equitably 
apportioned  as  near  as  may  be  among  the  In- 
dians entitled." 

Your  assumption  that  the  act  preserves  the  tim- 
ber from  allotment  appears  to  be  erroneous.  In  my 
opinion  the  timber  was  not  reserved  to  the  tribe 


but  the  beneficial  ownership  thereof  passed  to  the 
allottees  with  the  land.  The  rights  of  the  allottees 
to  the  timber  is  not  absolute,  however,  but  is  quali- 
fied by  the  direction  that  the  proceeds  from  the 
timber  sales  shall  be  expended  under  the  direction 
of  the  Secretary  of  the  Interior  "for  purposes  bene- 
ficial to  the  individual  allottees  hereunder  and 
their  heirs,  or  for  families,  as  he  may  deem  best, 
and  no  part  of  such  proceeds  shall  be  expended  for 
community  or  common  benefits  other  than  irriga- 
tion, but  shall  be  equitably  apportioned  as  near 
as  may  be  among  the  Indians  entitled."  This  di- 
rection governing  disposition  of  the  proceeds  from 
timber  sales  does  not  constitute  a  reservation  to 
the  tribe  of  the  timber  standing  on  the  allotments. 
Use  of  the  proceeds  in  the  manner  prescribed  does 
differ  from  that  ordinarily  attaching  to  individual 
ownership  but  there  is  nothing  to  prevent  Congress 
from  varying  the  usual  rule  provided  the  individ- 
ual owners  agree  thereto  and  such  agreement  must 
be  deemed  to  have  been  given  by  the  allottees 
when  they  relinquished  their  old  allotments  and 
accepted  new  allotments  under  the  provisions  of 
the  act  of  1907.  In  support  of  the  conclusion  that 
a  reservation  to  the  tribe  of  the  timber  was  not 
intended  it  may  be  pointed  out  that  the  act  con- 
tains no  such  reservation  in  express  terms.  The 
original  bill  (H.R.  23650,  59th  Congress,  2d  Ses- 
sion) did  provide  that  the  "merchantable  timber 
on  any  allotments  authorized  by  this  act  is  hereby 
excepted  from  allotment  to  be  disposed  of  as  here- 
inafter provided."  But  this  provision  was  stricken 
from  the  bill  by  a  Senate  amendment.  See  Con- 
gressional Record,  Vol.  41,  page  4110.  Had  Congress, 
intended  to  reserve  the  timber  from  allotment  the 
provision  contained  in  the  bill  for  that  purpose 
clearly  would  not  have  been  stricken.  Subsequent 
legislation  amending  the  act  of  1907  lends  further 
support  to  the  conclusion  that  the  tribe  as  such 
has  no  interest  in  the  timber  on  the  allotted  lands. 
This  legislation  as  found  in  the  act  of  May  25,  1918 
(40  Stat.  561,  577),  authorizes  the  Secretary  of  the 
Interior  to  expend  the  proceeds  from  the  sale  of 
timber  "with  the  consent  of  the  allottees  whose 
property  is  appropriated,"  for  certain  specified 
purposes  and  "for  other  community  or  individual 
purposes  beneficial  to  the  Indians  belonging  to 
and  having  rights  as  members  of  such  tribe  of 
Indians."  By  this  amendatory  legislation  Congress 
not  only  recognized  beneficial  ownership  of  the 
allottees  to  the  timber  standing  on  their  allotted 
lands  but  respected  that  ownership  by  making  the 
proposed  expenditures  subject  to  the  condition 
that  the  consent  of  the  allottees  be  first  obtained. 

As  to  the  duration  of  the  period  during  which 
the  proceeds  from  timber  sales  are  to  be  expended 
as  provided  in  the  act  of  1907,  it  is  to  be  observed 
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that  the  authority  to  sell  timber  relates  both  to 
the  allotted  lands  and  the  surplus  or  unallotted 
lands;  that  the  proceeds  from  sales  of  both  classes 
of  timber  are  to  be  expended  in  the  same  way;  and 
that  the  exercise  by  the  Secretary  of  the  Interior 
of  the  authority  to  sell  and  the  authority  to  expend 
is  limited  to  a  stated  period.  This  period  as  to  the 
allotted  lands  is  co-extensive  with  the  period  dur- 
ing which  those  lands  "are  held  in  trust"  and 
as  to  the  surplus  or  unallotted  lands  the  period 
is  fixed  at  25-years."  These  periods  are  not  mod- 
ified or  repealed  by  the  amendatory  act  of  May 
25,  1918,  supra.  As  to  the  surplus  or  unalot- 
ted  lands  the  25-year  period  expired  in  1932, 
but  the  period  as  to  the  allotted  lands  contin- 
ues so  long  as  the  lands  are  held  in  trust,  and 
this  obviously  includes  any  extension  of  the  origi- 
nal trust  period  whether  accomplished  by  section  2 
of  the  Indian  Reorganization  Act  of  June  18,  1934 
(48  Stat.  984) ,  or  by  Executive  order  in  the  event 
the  Indians  of  the  Ticarilla  Reservation  vote  to 
reject  the  provisions  of  the  Indian  Reorganization 
Act. 

Legislation  such  as  that  suggested  in  your  letter 
of  December  24,  therefore  appears  to  be  unneces- 
sary. 

Nathan  R.  Margold, 

Solicitor. 

Irrigation  Charges— Pueblo  Lands 
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M-27512 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


By  the  act  of  March  13,  1928  (45  Stat.  312) ,  the 
Secretary  of  the  Interior  is  authorized  to  enter  into 
a  contract  with  the  Middle  Rio  Grande  Conserv- 
ancy District  providing  for  conservation,  irrigation, 
drainage  and  flood  control  for  certain  Pueblo 
Indian  lands.  On  December  14,  1928,  a  contract 
was  executed  as  an  exercise  of  the  authority  granted 
by  the  statute.  I  am  now  askiing  to  interpret  that 
contract  and  the  statute  on  which  it  is  founded  in 
so  far  as  they  relate  to  the  payment  of  operation, 
maintenance  and  betterment  charges  for  the  bene- 
fited Indian  lands. 

It  appears  that,  at  the  time  of  the  enactment  of 
the  statute  and  the  execution  of  the  contract,  the 
Indian  lands  might  be  divided  roughly  into  three 
groups:  (1)  those  already  served  by  irrigation 
works;  (2)  those  subirrigated  by  a  natural  water 
table  in  many  instances  so  high  that  the  land 
could  be  put  to  no  useful  purpose  in  the  absence 


of   drainage    and    subsequent    artificial    irrigation; 
and,   (3)   those  having  no  water  available  to  them. 

The  act  of  March  13,  1928  (supra)  ,  specifically 
provided  terms  on  which  the  Secretary  might  con- 
tract concerning  the  payment  of  construction  costs, 
but  contained  no  such  provisions  concerning  opera- 
tion, maintenance  and  betterment  charges.  It  also 
contained  provisions  saving  to  the  Indians  their 
water  rights  appurtenant  to  the  approximately 
8,346  acres  already  under  irrigation.  To  those 
latter  provisions  was  added  the  only  reference  con- 
tained in  the  statute  to  operation,  maintenance 
and  betterment  charges.  It  is  prescribed  that: 

*  *  *  such  irrigated  area  of  approxi- 
mately 8,346  acres  shall  not  be  subject  by  the 
district  or  otherwise  to  any  pro  rata  share  of 
the  cost  of  future  operation  and  maintenance 
or  betterment  work  performed  by  the  district." 

The  only  pertinent  provision  of  the  contract  is 
contained  in  Article  21,  which  reads  as  follows: 

"It  is  mutually  understood  and  agreed  that 
the  said  8,346  acres  of  cultivated  Pueblo  Indian 
lands  shall  not  be  subject  by  the  District  or 
otherwise  to  any  pro  rata  share  of  the  cost  of 
future  operation  and  maintenance  or  better- 
ment work  performed  by  the  District,  provided 
that  said  District  shall  properly  perform  at  its 
expense  any  of  such  work  on  main  canals  and 
laterals  as  may  be  determined  upon  by  the 
said  Secretary  and  his  decision  in  the  matter 
shall  be  final,  it  being  the  intent  of  the  parties 
hereto  that  the  operation  and  maintenance  of 
the  laterals  and  internal  works  and  the  actual 
placing  of  the  water  on  the  lands  of  the  In- 
dians of  this  area  shall  be  performed  by  the 
Indians  themselves.  The  said  newly  reclaimed 
Pueblo  Indian  lands  approximating  15,261 
acres,  shall  bear  for  said  acreage  only  their 
proportionate  share  of  the  cost  of  operation  and 
maintenance  and  betterment  work  that  may  be 
performed  by  the  District  under  proper  ap- 
proved action  of  the  District,  it  being  mutually 
understood  and  agreed  that  such  area  shall  not 
bear  any  greater  per  acre  cost  of  any  such  op- 
eration, maintenance  or  betterment  work 
than  lands  of  the  District." 

With  these  facts  as  a  background,  four  specific 
cpiestions  have  been  propounded: 

1.  Are  the  Indian  lands  which  were  formerly 
subirrigated  from  natural  sources  exempted 
from  the  payment  of  operation,  maintenance 
and  betterment  charges  for  water  to  be  placed 
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upon  them  artificially  through  the  canals  con- 
structed by  the  District? 

2.  Are  the  Indians  obligated  to  pay  the  oper- 
ation, maintenance  and  betterment  charges 
made  against  lands  not  exempted  from  those 
charges,  or, 

3.  Is  the  United  States  obligated  to  pay  those 
charges? 

4.  If  the  Indians  are  obligated  to  pay  the 
charges  are  they  to  be  assessed  against  the 
Pueblo  or  the  individual  Indian  who  has  the 
use  of  the  particular  land  benefited? 

1 

In  effect  the  answer  to  the  first  question  was  de- 
termined, erroneously  I  believe,  by  the  Department 
in  its  letter  of  April  18,  1932,  to  H.  C.  Neuffer, 
Supervising  Engineer  in  the  area  in  which  the 
Middle  Rio  Grande  Conservancy  District  is  loca- 
ted. In  that  letter  Mr.  Neuffer  was  requested  to 
submit  a  report  showing  those  lands  which  were 
to  be  designated  as  free  from  operation,  mainte- 
nance and  betterment  charges,  and  those  lands 
which  were  not.  He  was  also  instructed  to  include 
in  the  first  category  lands  subirrigated  from  natu- 
ral sources,  including  uncultivated  areas. 

After  a  careful  consideration  of  the  statute  and 
the  contract  it  is  my  conclusion  that  the  instruc- 
tions contained  in  that  letter  to  Mr.  Neuffer  were, 
in  part,  incorrect.  Lands  naturally  subirrigated 
which  could  not  be  cultivated  are,  in  my  opinion, 
subject  to  charge  for  operation  and  maintenance 
and  for  betterment  work. 

The  plan  to  drain  the  subirrigated  land  which, 
by  reason  of  climatic  conditions,  would  require 
subsequent  irrigation  of  the  same  land  in  order 
to  produce  crops  was  decided  upon  by  Congress. 
The  act  of  March  13,  1928,  provides,  in  part: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  enter  into  an  agreement  with  the 
Middle  Rio  Grande  Conservancy  District,  a 
political  subdivision  of  the  State  of  New  Mex- 
ico, providing  for  conservation,  irrigation, 
drainage,  and  flood  control  for  the  Pueblo 
Indian  lands  situated  within  the  exterior 
boundaries  of  the  said  Middle  Rio  Grande 
Conservancy  District,  as  provided  for  by  plans 
prepared  for  this  purpose  in  pursuance  to  an 
Act  of  February  14,  1927  (Forty-fourth  Statutes 
at  large,  page  1098)  ." 

The  plans  to  which  Congress  made  reference  are 
incorporated  in  House  Document  No.  141,  70th 
Congress,   1st  Session.  It  is  made  clear  from  those 


plans  that  a  substantial  part  of  the  work  to  be 
done  is  that  of  drainage  and  subsequent  irrigation 
of  sodden  and  unproductive  areas. 

From  that  same  report  (see  particularly  the  sec- 
ond table  appearing  on  page  21)  it  is  apparent 
that  those  subirrigated  areas  which  were  not  sub- 
ject to  cultivation  were  excluded  from  the  "approx- 
imately 8,346  acres"  which  are  not  subject  to 
operation,  maintenance  and  betterment  charges 
under  those  terms  of  the  statute  and  the  contract 
which  I  have  already  quoted  and  designated  as  the 
only  provisions  specifically  mentioning  the  charges 
in  question.  That  approximated  figure  was  obtained 
from  that  table  and  specifically  includes  only  culti- 
vated land;  it  does  not  include  subirrigated  land 
not  capable  of  cultivation.  That  latter  class  of  land, 
then,  is  not,  under  the  terms  of  the  statute  or  of  the 
contract,  to  be  free  from  charges  for  operation, 
maintenance   or   betterment. 

It  is  not  material  that  the  statute  refers  to  the 
8,346  acres  as  "irrigated",  whereas  the  contract 
refers  to  them  as  "cultivated".  It  is  the  same  figure 
and,  in  each  usage,  it  has  only  one  significance: 
it  is  a  designation  of  the  area,  irrigated  and  culti- 
vated, described  in  the  plans  for  the  project  in 
accordance  with  which  the  Secretary  was  specifi- 
cally authorized  by  Congress  to  act.  Only  the  culti- 
vated area,  estimated  at  8,346  acres,  to  which  refer- 
ence was  made  in  those  plans,  may  receive  water 
free  of  charge  from  the  Middle  Rio  Grande  Con- 
servancy District. 

Those  figures  are,  of  course,  an  approximation 
and  permit  of  variation  because  of  inaccuracy  of 
surveys  or  estimates.  There  is,  however,  no  justi- 
fication for  stretching  them  by  adding  some  4,000 
acres  of  subirrigated  and  uncultivated  pasture  land 
which  were  not  included  in  the  original  estimate 
on  which  Congress  and  the  Secretary  acted.  Those 
lands  are,  in  my  opinion,  of  a  category  not  included 
within  that  estimate. 


Concerning  those  lands  which  are  not  specifically 
excepted  by  the  statute  and  the  contract  from  the 
payment  of  operation,  maintenance  and  betterment 
charges,  it  is  my  opinion  that  the  Indians  are  not 
obligated  to  pay  those  charges. 

In  this  connection  it  must  be  borne  in  mind 
that  no  agreement  has  been  made  with  the  Pueblos 
(towns)  or  the  individual  Indians  concerning  the 
irrigation  of  their  lands.  The  only  agreement  is 
between  the  United  States  and  the  Conservancy 
District.  Congress,  however,  might  authorize  the 
Secretary  to  contract  on  behalf  of  the  Indians  con- 
cerning that  matter. 

As  I  have  already  indicated,  the  only  provision 
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made  by  Congress  concerning  operation,  mainte- 
nance and  betterment  charges  is  that  approximately 
8,346  acres  of  irrigated  lands  shall  be  free  from  those 
charges.  That  provision  creates  the  obvious  impli- 
cation that  payment  of  those  charges  on  other 
Pueblo  owned  land  (newly  reclaimed  land)  may 
be  required  before  water  is  delivered.  It  does  not, 
however,  by  any  direct  implication  authorize  the 
Secretary  of  the  Interior  to  contract  for  the  pay- 
ment of  such  charges  by  either  the  Indians  or  the 
United  States.  Nor  does  it  authorize  the  Secretary 
to  contract  in  such  a  manner  as  to  charge  the 
Indian  land  itself  with  a  lien  for  those  payments. 
Although  the  Secretary  of  the  Interior  is  authorized 
to  contract  for  the  construction  of  works  which 
would  render  water  available  to  all  the  land,  he 
is  not  authorized  to  contract  for  the  payment  of 
charges  accruing  because  of  the  actual  delivery  of 
water  to  the  land. 

That  conclusion  is  fortified  by  the  fact  that  there 
is  a  complete  absence  in  the  statute  of  any  language 
indicating  the  manner  in  which  an  authority  to 
contract  for  payment  of  those  charges  should  be 
exercised.  The  complexity  of  that  problem  is  fully 
as  great  as  is  the  complexity  of  the  problem  which 
arose  concerning  construction  costs,  with  which  the 
statute  deals  in  detail.  In  such  circumstances  there 
is  no  basis  for  showing  an  inference  of  authority 
to  contract  for  the  payment  of  operation,  mainte- 
nance and  betterment  charges. 

Without  specific  authority,  express  or  necessarily 
implied,  the  Secretary  of  the  Interior  is  without 
power  to  create  a  charge  against  the  Indians  or 
their  lands  just  as  fully  as  he  is,  in  the  absence  of 
specific  authority,  without  power  to  create  an  obli- 
gation against  the  United  States.  Has  he,  in  the 
contract  of  December  14,  1928,  purported  to  exer- 
cise that  ungranted  power?  In  my  opinion  he  has 
not. 

The  reference  to  operation,  maintenance  arid 
betterment  charges  on  newly  reclaimed  lands  con- 
tained in  Article  21  of  the  contract,  heretofore 
quoted,  merely  acts  to  create  a  limitation  on  the 
amount  of  those  charges  to  be  borne  by  the  land. 
The  language  of  that  article  (the  only  pertinent 
one)  does  not  imply  a  promise  to  pay;  it  merely 
prescribes  that,  if  charges  are  to  be  made,  the  lands 
"shall  bear  *  *  *  only  their  proportionate  share 
of  the  cost  of  operation  and  maintenance  and  bet- 
terment." That  construction  of  the  contract  is  sup- 
ported by  the  presumption  that  an  administrative 
official  will  not  exceed  his  authority— which,  in  this 
case,  I  believe  did  not  include  the  power  to  con- 
tract for  the  payment  of  those  charges. 

There  remains  to  be  worked  out  a  method  of 
using    the     facilities    provided     by     the    contract. 


Whether  operation  and  maintenance  for  newly  re- 
claimed lands  shall  be  paid  by  the  United  States, 
by  the  Pueblos,  or  by  the  Indians  in  the  Pueblos 
who  use  those  lands,  must  be  determined  by  subse- 
quent negotiations  and  the  enactment  of  appro- 
priate legislation.  The  Conservancy  District  cannot 
be  compelled  to  deliver  water  to  the  newly  re- 
claimed Pueblo  lands  unless  operation  and  main- 
tenance costs  are  paid  by  some  one.  Some  provision 
must  be  made  for  the  payment  of  those  charges 
if  the  expensive  facilities  are  to  be  utilized  in  the 
future. 

In  view  of  my  conclusion  it  may  be  well  to  make 
certain  observations  concerning  the  rights  of  In- 
dians to  the  delivery  of  water  by  the  Conservancy 
District.  When  operation  and  maintenance  charges 
are  paid  to  the  Conservancy  District  for  a  specified 
area  of  newly  reclaimed  land,  the  District  must 
deliver  water  for  that  land  even  though  other  lands 
similarly  situated  do  not  take  and  pay  for  water. 
In  other  words,  the  right  of  land  to  receive  water 
attaches  to  each  acre  severally  and  not  to  the  total 
area  of  newly  reclaimed  land.  It  is  also  true  that 
the  right  of  the  approximately  8,346  acres  to  re- 
ceive water  is  not  dependent  upon  the  newly  re- 
claimed land  taking  water  and  paying  operation 
and  maintenance  costs,  the  obligation  of  the  Dis- 
trict to  deliver  water  to  that  area  being  separate 
and  distinct  from  the  obligation  to  deliver  water 
to  the  newly  reclaimed  land. 


The  third  question  concerns  the  obligation  of  the 
United  States  to  pay  operation,  maintenance  and 
betterment  charges  for  the  newly  reclaimed  lands. 
The  analysis  of  the  statute  and  the  contract  which 
I  have  made  in  answer  to  the  second  question, 
dictates  the  answer  to  this  inquiry.  Neither  the 
statute  nor  the  contract  creates  any  promise,  direct 
or  implied  to  pay  those  charges;  nor  is  there  cre- 
ated a  charge  or  lien  on  the  land  for  them.  There 
is,  then,  no  obligation  on  the  part  of  the  United 
States  to  pay. 

4 
The  answer  to  Question  2  renders  unnecessary 
any  comment  on  Question  4.  If  the  Indians  are 
not  obligated  to  pay  the  charges,  there  is  no  ques- 
tion whether  that  obligation  falls  upon  the  Pueblo 
or  the  individual  Indian. 

Nathan  R.  Margold. 

Solicitor. 
Approved:  February  20,  1935. 
Oscar  L.  Chapman,  Assistant  Secretary. 
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State  Highway  Tax 

Applicability  to  Cheyenne 

River  Reservation 

February  27 ,  1935. 

Memorandum  to  the  Assistani  Commissioner 
of  Indian  Affairs. 

The  legality  of  the  imposition  of  the  highway 
compensation  tax  by  South  Dakota  on  the  Indian 
truckmen  doing  trucking  on  the  Cheyenne  River 
Reservation  is  doubtful  if  certain  facts  exist  which 
are  not  brought  out  by  the  letter  in  this  file  from 
the  Superintendent  to  the  Indian  Office.  If  the  In- 
dian truckmen  are  doing  trucking  solely  for  the 
Government  as  regular  employees,  or  in  further- 
ance of  the  general  plan  of  the  Government  to  as- 
sist the  Indians  in  earning  a  livelihood,  it  is  prob- 
able that  the  State  could  not  impose  such  a  tax,  as 
a  State  tax  much  less  a  prohibitive  one  as  shown 
here,  upon  Federal  instrumentality.  However,  if 
the  Indians  engaged  in  private  trucking,  as  well, 
the  tax  cannot  be  escaped. 

I  would  suggest,  therefore,  that  a  letter  be  sent 
to  Superintendent  Dickens  asking  complete  infor- 
mation on  the  character  of  the  trucking  done  by 
the  Indians. 

Solicitor. 


Contract  With  Washington  State  Providing 

for  Education  of  Indian  Children  Out  of 

Appropriated  Funds 

February  27,  1935. 

Memorandum  for  the  Secretary: 

Presented  herewith  is  a  letter  dated  February  20 
from  the  Commissioner  of  Indian  Affairs,  submit- 
ting for  your  signature  a  contract  with  the  State 
of  Washington,  acting  through  the  State  Superin- 
tendent of  Public  Instruction,  providing  for  the 
education  in  the  State  schools  of  all  the  Indian 
children  of  that  State  during  the  fiscal  year  1935. 
The  contract  provides  for  the  payment  to  the  State 
of  Washington  out  of  funds  appropriated  by  Con- 
gress of  |100,963  less  any  disbursements  which  may 
have  been  made  by  the  Indian  Superintendents  for 
purposes  the  contract  is  intended  to  cover. 

This  contract  has  not  heretofore  received  con- 
sideration in  my  office  but  appears  to  have  been 
considered  and  tentatively  approved  by  you  on 
November  22.  It  was  returned  to  the  Commissioner 
of  Indian  Affairs  on  November  28  because  of  cer- 
tain irregularities  (see  Mr.  Burlew's  memorandum 
of  that  date) ,  resubmitted  on  January  4  by  the 


Commissioner    and    again    returned    by    you    on 
January  8. 

The  contract  recites  that  it  is  entered  into  on 
behalf  of  the  State  of  Washington  by  the  State 
Superintendent  of  Education.  It  is  signed,  however, 
by  Mr.  N.  D.  Showalter,  State  Superintendent  of 
Public  Instruction.  This  disparity  would  not  in 
itself  be  fatal,  but  a  more  serious  defect  arises  from 
the  failure  of  the  record  to  contain  anything  to 
show  the  legal  authority  of  the  State  of  Washing- 
ton to  enter  into  a  contract  of  this  nature.  Under 
the  act  of  April  16,  1934  (48  Stat.  596),  your  au- 
thority to  contract  with  States  for  the  education  of 
Indian  children,  with  provision  for  the  expendi- 
ture thereunder  of  moneys  appropriated  by  Con- 
gress for  Indian  education,  is  confined  to  contracts 
with  States  "having  the  legal  authority  so  to  do." 
All  contracts  made  under  this  statute  should,  in  my 
opinion,  be  accompanied  by  an  affirmative  showing 
of  the  necessary  legal  authority  of  the  State  to 
make  the  contract  as  well  as  the  authority  of  the 
officer  to  execute  the  contract  on  behalf  of  the 
State.  I  have  been  unable  to  find  any  express  pro- 
vision in  the  Washington  laws  authorizing  the 
State  to  contract  with  the  Federal  Government  in 
a  matter  of  this  kind:  and,  in  view  of  the  limita- 
tions upon  the  powers  of  public  officers  to  bind 
the  sovereign  by  contract,  I  suggest  that  signing  of 
the  contract  under  consideration  be  withheld  until 
the  Superintendent  of  Public  Instruction  has  fur- 
nished citations  to  statutory  provisions  authoriz- 
ing the  execution  of  the  contract  or,  in  the  absence 
of  such  statutory  provisions,  an  opinion  by  the 
Attorney  General  of  the  State,  holding  that  such 
contract  is  authorized  under  the  State  laws. 

Nathan   R.   Margold, 

Solicitor. 


Secretary's  Power  to  Regulate 
Conduct  of  Indians 


February  28,  1935. 

I     Power  to  make  regulations  in  general 

The  Secretary  of  the  Interior  derives  his  author- 
ity to  make  rules  and  regulations  dealing  with 
Indian  Affairs  from  several  Acts  of  Congress.  Sec- 
tion 161  of  the  Revised  Statutes  (5  U.S.C.A.  Sec. 
22)  gives  him  general  regulation-making  power  for 
all  matters  within  this  Department: 

"The  head  of  each  department  is  author- 
ized to  prescribe  regulations,  not  inconsistent 
with  law,   for  the  government  of  his  depart- 
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ment,  the  conduct  of  its  officers  and  clerks,  the 
distribution  and  performance  of  its  business, 
and  the  custody,  use,  and  preservation  of  the 
records,  papers,  and  property  appertaining  to 
it." 

Section  465  of  the  Revised  Statutes    (25  U.S.C.A. 
Sec.  9)    deals  specifically  with  Indian  Affairs: 

"The  President  may  prescribe  such  regula- 
tions as  he  may  think  fit  for  carrying  into  ef- 
fect the  various  provisions  of  any  act  relating 
to  Indian  affairs,  and  for  the  settlement  of  the 
accounts  of  Indian  affairs." 

Although  this  section  speaks  in  terms  of  the  Pres- 
ident, it  is  a  primary  principle  that  the  President 
acts  through  the  heads  of  the  Departments  and 
that  the  official  acts  of  the  Secretaries  are  his  acts 
(see  Wolsey  v.  Chapman,  101  U.S.  755,  769  (1879) 
and  their  regulations  are  attributable  to  him  (Max- 
well v.  United  States,  49  Ct.  Cls.  262) .  Furthermore 
this  section  taken  with  Sections  441,  and  2058  of 
the  Revised  Statutes  (5  U.S.C.A.  Sec.  485,  25 
U.S.C.A.  Sees.  2  and  31)  leave  no  doubt  that  acting 
for  the  President,  the  Secretary  of  the  Interior  and 
the  Commissioner  of  Indian  Affairs  with  the  Sec- 
retary's approval  may  make  regulations  governing 
Indian  Affairs  and  Indian  conduct.  See  United 
States  v.  Clapox,  35  Fed.  573,  577  (D.  C.  Ore. 
1888)  ;  Adams  v.  Freeman,  50  Pac.  135,  138  (Okl. 
1897).  Sections  441,  463  and  2058  are  as  follows: 

"The  Secretary  of  the  Interior  is  charged  with 
the  supervision  of  public  business  relating  to 
the  following  subjects: 

######## 

Second.  The  Indians.  *  *  *    (R.S.  Sec.  441.) 

"The  Commissioner  of  Indian  Affairs  shall, 
under  the  direction  of  the  Secretary  of  the 
Interior,  and  agreeably  to  such  regulations  as 
the  President  may  prescribe,  have  the  manage- 
ment of  all  Indian  affairs  and  of  all  matters 
arising  out  of  Indian  relations.  (R.  S.  Sec. 
463.)  " 

"Each  Indian  agent  shall,  within  his  agency, 
manage  and  superintend  the  intercourse  with 
the  Indians,  agreeaby  to  laws;  and  execute  and 
perform  such  regulations  and  duties,  not  in- 
consistent with  law,  as  may  be  prescribed  by 
the  President,  the  Secretary  of  the  Interior,  the 
Commissioner  of  Indian  Affairs,  or  the  Super- 
intendent of  Indian  Affairs.   (R.  S.  Sec.  2058.)  " 

This  regulation-making  power  of  the  Secretary, 
and  of  the  Commissioner  under  the  approval  of 
the    Secretary,    over    Indian    Affairs    has   been    re- 


peatedly upheld  by  the  courts  although  it  has  not 
been  questioned  in  many  cases.  Regulations  affect- 
ing the  prosecution  of  liquor  cases  were  the  founda- 
tion of  an  indictment  for  bribery  although  such 
regulations  were  unwritten  and  merely  usages  or 
"common  law"  in  the  Indian  Office.  United  States 
v.  Birdsall,  233  U.S.  223  (1914) .  The  subjects  of 
regulations  already  approved  by  the  courts  em- 
brace the  whole  domain  of  management  of  Indian 
Affairs;  for  example,  regulations  providing  for  the 
exclusion  from  the  reservation  of  certain  persons 
at  certain  times  (Rainboio  v.  Young,  101  Fed.  835 
(CCA.  8th  1908)  ;  Adams  v.  Freeman,  50  Pac. 
135  (Okl.  1897)  ;  requiring  departmental  approval 
for  adoption  into  a  tribe  (West  v.  Hitchcock,  205 
U.S.  80  (1907));  prescribing  the  manner  of  pre- 
senting claims  (Bridgeman  v.  United  States,  140 
Fed.  577  (CCA.  9th  1905))  and  the  condition  of 
an  agent's  bond  (United  States  Fidelity  and  Guar- 
anty Co.  v.  United  States  (150  Fed.  550  (CCA. 
9th  1907) )  ;  regulating  the  leasing  (Parker  v.  Rich- 
ards, 250  U.S.  235  (1919)),  sale  (United  States  v. 
Thurston  County  Neb.,  143  Fed.  287  (CCA.  8th 
1906)),  and  disposition  by  will  of  restricted  land 
(Blanset  v.  Cardin,  261  Fed.  309  (CCA.  8th 
1919)  (aff'd  256  U.S.  319  (1921));  and  establish- 
ing a  court  of  Indian  offenses  and  defining  Indian 
offenses  to  come  before  it  (United  States  v.  Clapox, 
35  Fed.  575  (D.  C  Ore.  1888)). 

In  all  of  the  foregoing  cases,  except  the  last,  the 
regulations  of  the  Interior  Department  had  been 
made  pursuant  to  some  statute  dealing  more  or 
less  specifically  with  the  subject  matter  of  the  regu- 
lations. In  some  of  these  cases,  notably  United 
States  v.  Birdsall  and  West  v.  Hitchcock,  both 
Supreme  Court  cases,  the  statute  did  not  mention 
regulations  by  the  Department  or  the  power  or 
duty  to  make  them.  The  power  to  make  regulations 
to  fill  in  the  gaps  in  such  statutes  and  make  them 
workable  was  taken  for  granted.  But  in  the  Clapox 
case  no  specific  statute  was  shown  giving  the  Sec- 
retary power  to  preserve  peace  and  order  upon  the 
reservations  or  to  make  regulations  therefor  or  to 
set  up  Indian  courts  as  an  instrumentality  to  that 
end.  However,  the  court  found  sufficient  authority 
for  such  regulations  in  the  general  regulation 
making  power  vested  in  the  President,  Secretary, 
and  Commissioner  by  Sections  465,  441  and  463  of 
the  Revised  Statutes  given  above.  (See  35  Fed.  at 
577.) 

II     Power  to  make  regulations  governing  the 
conduct  of  Indians. 

It  is  true  that  there  is  not  any  specific  statute 
expressly  directing  or  authorizing  the  Secretary  to 
govern  the  conduct  of  Indians  on  the  reservations 
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or  to  promote  law  and  order  thereon  in  any  way  at 
all.  Because  of  this  it  is  argued  that  the  actions  of 
the  Secretary  directed  to  that  end  are  open  to  chal- 
lenge and  that  the  Clapox  case,  although  a  square 
holding  in  favor  of  the  Secretary,  is  not  a  broad 
enough  defense.  A  more  thorough  legal  analysis  is 
therefore  appropriate  in  view  of  the  fact  that  the 
practical  method  evolved  by  the  various  Secre- 
taries and  Commissioners  to  control  law  and  order 
on  the  reservations  provokes  more  than  one  legal 
question. 

1.   The  regulations  made. 

In  1883  Commissioner  Price  under  the  approval 
and  direction  of  the  Secretary,  issued  regulations 
calling  for  the  establishment  on  each  reservation 
of  a  "court  of  Indian  offenses"  to  be  composed  of 
three  Indians  selected  by  the  agent  (with  the  ap- 
proval of  the  Commissioner)  because  of  their  pres- 
tige in  the  tribe  and  understanding  of  Indian  ways. 
The  court  was  to  have  jurisdiction  of  offenses  de- 
fined in  the  departmental  regulations,  of  civil  suits 
between  the  Indians  on  the  reservation,  of  liquor 
traffic  by  Indians  and  of  all  questions  presented  to 
it  for  consideration  by  the  agent.  The  punishment 
might  be  the  withholding  of  rations,  a  fine  or  hard 
labor,  imprisonment,  or  the  making  of  compensa- 
tion to  the  injured  party.  The  decisions  of  the 
court  were  to  be  subject  to  the  approval  of  the 
agent  with  appeal  to  the  Indian  Office.  The  Indian 
offenses  listed  in  the  regulations  were,  briefly,  par- 
ticipation in  the  "sun-dance"  and  other  similar 
dances,  polygamy,  the  practice  of  medicine  men, 
theft  or  destruction  of  property,  the  purchase  of 
girls  for  cohabitation  purposes,  and  "misdemeanors 
committed  by  Indians  belonging  to  the  reserva- 
tion." These  regulations  were  included  as  Section 
486  in  the  Regulations  of  the  Indian  Office  1884 
and  were  reissued  in  the  same  form  in  the  Regula- 
tions of  the  Indian  Office  1894  (Section  580)  and 
1904  (Section  584) .  To  date  the  set-up  of  the 
court  has  not  been  changed,  though  from  the  first 
it  became  apparent  that  the  court  would  not  be 
able  to  be  established  on  all  reservations  because 
of  various  local  conditions;  it  was  established  on 
the  majority.  The  definition  of  offenses,  however, 
became  gradually  out  of  date.  Dances  were  no 
longer  looked  upon  as  evil  per  se,  the  arts  of  medi- 
cine men  had  dwindled  and  new  problems  not 
covered  had  arisen.  There  were  repeated  efforts  in 
the  Department  to  revise  the  regulations,  particu- 
larly strongly  pressed  in  1911  and  1926.  But  the  re- 
vision never  reached  fruition  in  proclamation. 
However  the  regulations  were  slightly  modified 
and  supplemented  in  practice  through  the  issu- 
ance by  the  Indian  Office  of  Circulars  and  Orders 
instructing   all    the   superintendents   on   problems 


of  law  and  order  and  through  the  correspondence 
with  particular  superintendents  concerning  spe- 
cific cases.  Circulars  and  Orders  do  not  have  the 
standing  of  regulations  as  they  are  not  issued  as 
rules  of  law  nor  with  the  signature  of  the  Secretary. 
Representative  Circulars  are:  No.  1665,  April  26, 
1921,  restricting  the  prohibition  of  dancing  to 
those  dances  only  which  have  demoralizing  or  de- 
grading characteristics;  No.  2046,  August  25,  1924, 
forbidding  unnecessary  arms  display  in  arresting 
Indians;  Nos.  2176,  2235,  January  14,  1926,  and 
June  21,  1926,  requiring  records  of  cases  before  the 
courts  of  Indian  offenses  to  have  certain  fullness 
and  form.  At  various  times  circulars  asking  infor- 
mation and  extensive  questionnaires  were  sent  to 
the  reservations  dealing  with  the  definition  of 
offenses  and  the  working  of  the  courts,  and  looking 
toward  revision  and  unification  of  the  regulations 
and  practices. 

Because  this  revision  and  standardization  of  the 
law  and  order  regulations  never  occurred,  it  is  al- 
most impossible  to  tell  exactly  what  at  present  is 
the  body  of  instructions  under  which  the  superin- 
tendents, Indian  police  and  judges  are  operating 
and  it  is  difficut,  therefore,  to  ascertain  precisely 
the  legality  of  their  actions.  In  so  far  as  those  offi- 
cers are  acting  under  regulations,  their  authority 
to  do  so  can  be  fairly  easily  made  out;  the  legal 
position  is  more  confused  when  reliance  for  author- 
ity can  be  placed  only  upon  the  informal  instruc- 
tions from  the  Indian  Office. 

2.  Legal  analysis. 

In  analyzing  further  the  power  of  the  Secretary 
to  make  regulations  governing  law  and  order  on 
the  reservations,  we  find  (a)  only  the  Clapox  case 
directly  on  the  point,  (b)  a  good  many  cases  in- 
dicating acceptance  by  the  courts  of  such  a  power, 
(c)  no  case  denying  in  any  way  such  a  power,  (d) 
a  great  many  statutes  sanctioning  its  exercise,  and 
(e)  principles  of  administrative  law  to  support  it. 
These  criteria  are  discussed  in  order: 
(b).  The  Clapox  case. 

In  the  Clapox  case,  the  Indian  defendants  were 
accused  of  violating  a  Federal  statute  against  res- 
cue of  persons  committed  for  crimes  against  the 
United  States  by  rescuing  an  Indian  committed  to 
a  reservation  jail  by  Indian  police  to  await  trial 
before  the  court  of  Indian  offenses  for  the  offense 
of  adultery.  The  United  States  district  court  over- 
ruled the  demurrer  to  the  information  which  had 
questioned  the  authority  of  the  Secretary  to  define 
offenses  or  to  set  up  such  organizations.  The  ruling 
of  the  court  was  therefore  a  direct  holding  of  such 
authority  in  the  Secretary.  The  court  experienced 
no  doubt  on  the  subject.  It  described  the  courts  of 
Indian  offenses  as  "mere  educational  and  disciplin- 
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ary  instrumentalities  by  which  the  government  of 
the  United  States  is  endeavoring  to  improve  and 
elevate  the  condition  of  these  dependent  tribes  to 
whom  it  sustains  the  relation  of  guardian"  and  not 
as  courts  which  Congress  must  ordain  and  establish 
(see  35  Fed.  at  577) .  In  this  case  there  was  also  a 
treaty  with  certain  bands,  including  that  of  which 
the  defendant  was  a  member,  obligating  the  bands 
to  "observe  all  laws,  rules,  and  regulations  which 
may  be  prescribed  by  the  United  States  for  the  gov- 
ernment of  the  Indians."  Such  observation  is  ex- 
pected from  all  Indian  tribes  whether  by  virtue 
of  their  treaty  engagements  or  their  position  as  de- 
pendencies and  wards  of  the  nation,  and  in  any 
particular  case  such  a  treaty  provision  is  not  requi- 
site in  order  to  enable  the  President  to  make  rules 
or  regulations  as  his  authority  to  do  so  still  de- 
rives and  can  derive  only  from  Congressional 
sanction. 

(b).  Other  cases  supporting  the  power. 

Other  cases  dealing  with  action  by  the  Depart- 
ment in  keeping  order  on  the  reservation  involve 
the  legality  of  arrests  of  Indians  made  by  Indian 
policemen  or  agents.  In  those  cases  where  the  ar- 
rests were  held  illegal  the  illegality  was  founded  on 
the  fact  that  the  victim  had  not  violated  any  regu- 
lation of  the  Department  governing  his  conduct. 
The  courts  assume  that  there  might  legally  have 
been  a  regulation  governing  the  subject  and  that 
its  violation  would  then  have  justified  the  arrest. 
John  Bad  Elk  v.  United  States,  177  U.S.  529 
(1900) .  (Here  the  arrest  by  the  Indian  policeman 
was  unjustified  also  because  made  without  a  war- 
rant and  no  regulation  of  the  Department  author- 
ized arrests  without  warrants  of  an  Indian  not 
charged  even  with  the  commission  of  a  misde- 
meanor.) Albert  Wiley  v.  Keokuk,  6  Kan.  94 
(1870)  ;  Deragon  v.  Sero,  137  Wis.  276,  118  N.  W. 
839  (1908) .  But  in  each  of  these  cases  orders  of  the 
Indian  agent  had  been  defied  by  the  Indians  ar- 
rested. The  courts,  however,  examined  these  orders 
and  found  them  to  be  unauthorized  by  any  instruc- 
tions or  regulations  from  the  Department  and,  in 
Deragon  v.  Sero,  unreasonable. 

Yet,  where  the  Indian  policemen  had  served,  at 
the  order  of  the  Indian  agent,  a  writ  issued  by  such 
agent,  which  order  and  writ  followed  instructions 
from  the  Interior  Department  and  carried  out  the 
regulations  of  the  Department  dealing  with  re- 
moval of  intruders  from  the  reservation,  such  writ 
was  held  a  legal  writ,  and  the  Indian  policemen 
authorized  persons  to  serve  it,  and  the  defendants 
who  had  resisted  such  service  by  assault  were  held 
properly  indicted  by  the  United  States.  United 
States  v.  Mullin,  71  Fed.  682  (D.  C.  Neb.  1895)  . 
The  regulations  principally  in  question  here,  those 


to  protect  the  Indian  in  the  enjoyment  of  his  land 
were  specificaly  authorized  by  statute  but  the  court 
aso  approved  the  regulations  of  the  Department 
(not  specifically  authorized  by  any  statute)  which 
set  up  the  Indian  police  to  enforce  the  orders  and 
regulations  of  the  Department  and  to  "keep  the 
peace"  upon  the  reservation.  See  71  Fed.  at  687. 

If  the  courts  indicate  a  willingness  to  uphold  ar- 
rests made  by  reservation  police  for  the  violation 
of  a  reasonable  and  authorized  order  of  the  super- 
intendent, the  argument  is  an  a  fortiori  one  when 
a  regulation  of  the  Department  has  been  violated. 
Regulations  have  great  dignity  in  the  law  and  are 
accorded  the  force  and  effect  of  statutes.  Caha  v. 
United  States,  152  U.S.  211  (1894)  ;  United  States 
v.  Thurston  County,  Neb.,  supra  at  291;  Bridge- 
man  v.  United  States,  supra  at  583;  Cf.  Wilkins  v. 
United  States,  96  Fed.  837  (CCA.  3d  1899) . 
(c).  No  case  denies  the  power. 

There  are  two  other  cases  dealing  with  the  le- 
gality of  the  arrest  of  Indians  which  arose  on 
habeas  corpus  and  which  have  been  occasionally 
presented  as  indicating  that  the  Department  had 
no  authority  to  make  regulations  governing  the 
conduct  of  Indians.  But  both,  like  the  previous 
cases,  expressly  stated  that  no  regulation  of  the  De- 
partment was  violated  or  before  the  court.  These 
are  United  States  v.  Crook,  5  Dillon  453  (Circ.  Ct. 
Nebr.  1879)  and  Ex  parte  Bi-a-lil-le,  12  Ariz.  150, 
100  Pac.  450  (1909).  The  habeas  corpus  was 
granted  in  each  case  because  the  military  forces  of 
the  government,  at  the  request  of  the  Secretary  of 
the  Interior,  had  taken  a  group  of  Indians  into 
custody  and  were  holding  them  indefinitely  with- 
out bringing  them  before  any  civil  authority  for 
trial  or  hearing.  The  initial  right  of  the  military 
to  remove  Indian  intruders  or  bandits  from  the 
reservation  when  found  necessary  by  the  Secretary 
of  the  Interior  was  not  questioned.  The  Arizona 
court  said  that  in  the  absence  of  "a  regulation  de- 
fining what  conduct  of  Indians  shall  be  reprehensi- 
ble" and  "subjecting  them  to  correction",  executive 
punishment  was  unwarranted,  and  carefully  re- 
frained from  deciding  whether  summary  punish- 
ment as  well  as  removal  might  have  been  permis- 
sible if  pursuant  to  a  "rule  or  regulation."  Ex 
parte  Bi-a-lil-le,  supra,  at  451. 
(d).  Congressional  sanction. 

The  privilege  of  Indian  police  therefore  to  make 
arrests  pursuant  to  regulations  and  valid  orders 
has  never  been  denied.  On  the  contrary,  it  has 
been  sanctioned  even  by  Congress.  The  Indian 
police  were  first  organized  in  the  Indian  Appro- 
priation Act  of  May  27,  1878;  and  in  every  ap- 
propriation act  since  that  time.  Congress  has 
made  appropriations  to  maintain   them.   This  in 
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itself  is  recognition  of  the  fact  that  arrests  are  be- 
ing made  in  the  interests  of  keeping  order  on  the 
reservation  under  departmental  instructions  and 
an  endorsement  thereof.  Moreover,  Congress  has 
specifically  provided  for  the  eventuality  of  such  ar- 
rests and  incarceration  in  an  agency  jail: 

"Whenever  an  Indian  shall  be  incarcerated 
in  an  agency  jail,  or  any  other  place  of  con- 
finement, on  an  Indian  reservation,  or  at  an 
Indian  school,  a  report  or  record  of  the  offense 
or  case  shall  be  immediately  submitted  to  the 
superintendent  of  the  reservation  or  such  offi- 
cial or  officials  as  he  may  designate,  and  such 
report  shall  be  made  a  part  of  the  records  of 
the  agency  office."  (Aug.  1,  1914,  c.  222,  Sec. 
1,  38  Stat.  586,  25  U.S.C.A.  Sec.  200.) 

As  the  Indian  police  are  intimately  associated  with 
with  the  courts  of  Indian  offenses,  wherever  such 
courts  exist,  holding  the  accused  and  executing  the 
judgments  of  the  courts,  this  statute  referred  as 
well  to  procedure  before  such  courts.  The  Indian 
Office  immediately  interpreted  it  as  so  applying  and 
required  a  formal  record  to  be  kept  of  all  proceed- 
ings before  the  court  of  Indian  offenses.  Circulars 
No.  890,  2176,  2235,  August  5,  1914,  January  14, 
1926,  June  21,  1926. 

The  power  of  arrest  has  thus  been  sanctioned 
by  Congress,  but  the  companion  and  far  less 
rigorous  power,  the  power  to  try,  has  also  been 
sanctioned  by  Congress.  Every  year  since  1888  with 
only  one  or  two  omissions,  Congress  has  appro- 
priated from  $8,000  to  $15,000  "for  pay  of  Indian 
judges",  or,  originally,  "Judges  of  Indian  courts", 
referring  to  the  courts  of  Indian  offenses.  The  first 
year  the  courts  of  Indian  offenses  were  established 
the  Commissioner  had  found  that  there  must  be 
appropriations  to  pay  the  judges  if  the  courts  were 
to  live.  (See  Annual  Report  of  the  Commissioner 
of  Indian  Affairs,  1883,  at  XIV.)  The  appropri- 
ations have,  therefore,  made  possible  their  con- 
tinued operation. 

It  cannot  be  said,  then,  that  the  regulations  es- 
tablishing a  court  of  Indian  offenses  and  defining 
offenses  which  regulations  have  been  in  operation 
for  more  than  fifty  years  and  for  the  operation  of 
which  Congress  has  made  appropriations  every 
year  are  not  within  the  power  of  the  Secretary  as 
granted  by  Congress.  Turning  to  related  subjects, 
the  fact  of  appropriation  has  been  taken  to  indi- 
cate authorization  of  the  liquor  suppression  activ- 
ity of  the  Indian  Office.  See  United  States  v.  Birds- 
all,  supra,  at  233;  Cf.  Maddux  v.  United  States, 
supra,  at  198.  More  recognition  by  an  act  of  Con- 
gress   (not   even   an    appropriation)    of   a   special 


practice  of  the  Land  Office  based  on  regulations 
of  the  Interior  Department  has  been  taken  as 
authorization  of  the  regulations  otherwise  author- 
ized only  by  the  general  statutes  already  quoted  in 
Part  I  of  this  memorandum  (Caha  v.  United  States, 
supra) . 

(e).  Principles  of  administrative  law. 

Even  if  no  appropriations  had  been  made  Con- 
gressional approval  of  the  regulations  would  be 
assumed  from  certain  doctrines  of  administrative 
law.  A  long-continued  acquiescence  by  Congress  in 
the  exercise  of  a  certain  power  by  a  Department 
is  strongly  persuasive  of  the  existence  of  such 
power.  United  States  v.  Midwest  Oil  Co.,  236  U.S. 
459  (1915) .  The  court  in  endorsing  the  action  of 
the  Secretary  of  the  Interior  and  the  President  in 
withdrawing  lands  from  settlement,  a  practice  80 
years  old,  although  no  act  had  ever  authorized 
such  action  by  the  Executive,  said  "in  determining 
*  *  *  the  existence  of  a  power,  weight  shall  be 
given  to  the  usage  itself  even  where  the  practice 
is  the  subject  of  investigation"  (at  473)  .  "*  *  * 
the  long  continued  practice,  known  to  and  ac- 
quiesced in  by  Congress,  would  raise  a  presump- 
tion that  the  withdrawals  had  been  made  in  pur- 
suance of  its  consent  or  of  a  recognized  administra- 
tive power  in  the  Executive  *  *  *"  (at  474). 
Justice  Holmes  in  supporting  a  regulation  of  the 
Interior  Department  rested  entirely  on  Revised 
Statutes,  Sections  441  and  463  (supra,  Part  I)  con- 
sidered the  "long  established  practice"  of  the  De- 
partment as  showing  those  sections  to  be  broad 
enough  "to  warrant  a  regulation  obviously  made 
for  the  welfare  of  the  rather  helpless  people  con- 
cerned." West  v.  Hitchcock,  supra,  at  85.  Justice 
Stone,  when  Attorney  General,  (applied  this  doc- 
trine to  a  regulation  of  a  Department  not  author- 
ized or  made  pursuant  to  any  specific  statute  and 
upheld  the  regulation  under  Section  161  of  the 
Revised  Statutes,  supra,  page  1.  34  Op.  Atty.  Gen. 
320  (1924).  Thus,  the  tacit  approval  of  Congress 
for  a  number  of  years  is  sufficient  to  authorize 
otherwise  unauthorized  regulations.  Garlinger  v. 
United  States,  30  Ct.  CI.  473  (1895);  Maddux  v. 
United  States,  20  Ct.  CI.  198    (1885). 

Furthermore,  the  regulation  of  the  conduct  of 
Indians  upon  the  reservations  in  order  to  assure 
order  and  promote  civilization  is  clearly  within  the 
purposes  for  which  supervision  over  Indian  affairs 
by  the  Secretary  and  the  Commissioner  was  given. 
In  the  absence  of  action  by  any  State,  tribal  or  other 
Federal  agency  such  regulation  becomes  a  duty. 
The  Supreme  Court  recognized  this  obligation  in 
the  Department  to  handle  crimes  by  Indians  which 
Federal  statutes  did  not  reach  in  United  States  v. 
Quiver,  241  U.S.  602   (1916),  concluding  (at  605), 
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"these  matters  (crimes  by  Indians)  always  having 
been  left  to  the  tribal  customs  and  laws  and  to 
such  preventive  and  corrective  measures  as  reason- 
ably could  be  taken  by  the  administrative  officers." 
Commissioner  Price  originated  the  court  of  In- 
dian offenses  in  order  to  combat  "heathenish" 
customs.  (See  Annual  Report  1883  at  XIV.)  No 
one  could  maintain  this  purpose  was  ultra  vires. 
But  he  also  recognized  that  in  a  field  where  no 
Federal  nor  State  courts  had  jurisdiction— crimes 
involving  only  Indians— a  reservation  court  would 
relieve  the  reservation  agent  of  the  burden  that 
had  long  rested  on  him  alone  of  suppressing  crime. 
(See  Annual  Report  1884  at  IX-XI.)  Previously  to 
the  establishment  of  the  Indian  police  and  the 
courts  of  Indian  offenses  with  the  concomitant  priv- 
ilege of  the  Indians  to  be  tried  by  their  own  courts, 
Indian  conduct  on  the  reservation  was  handled 
exclusively,  tribal  action  excepted  by  the  Federal 
military  and  white  agents.  An  improvement  of 
such  an  arrangement  was  almost  obligatory  on  the 
Department.  Reasonable  latitude  in  the  exercise 
of  discretion  by  the  head  of  a  Department  is  nec- 
essary and  statutory  authority  for  everything  done 
by  him  need  not  be  shown  when  clearly  an  effec- 
tuation of  his  duties.  See  United  States  v.  Mac- 
daniel,  7  Peters  1,  14  (1835),  34  Op.  Atty.  Gen. 
320,  326    (1924). 

These  same  principles  enunciated  in  this  legal 
analysis  would  of  course  permit  of  revision  in  the 
regulations  and  improvements  to  meet  changing 
conditions,  for  it  is  not  the  particular  way  in  which 
discretion  is  exercised  which  is  subject  to  inquiry 
but  the  power  of  the  Department  to  act  in  the 
particular  field  of  preserving  order  among  the  In- 
dians on  the  reservation.  Cf.  West  v.  Hitchcock, 
supra,  at  85. 

3.  Authority  for  the  regulations  in  the  powers 
of  the  tribes. 

However,  the  courts  of  Indian  offenses  do  not 
rely  for  their  legality  solely  upon  the  authority  of 
the  Secretary  to  create  them.  They  are  manifesta- 
tions of  the  inherent  power  of  the  tribes  to  govern 
their  own  members.  It  has  been  the  persistent  pro- 
gram of  Congress  to  leave  crimes  involving  only 
Indians  within  the  control  of  the  tribes,  R.  S.  2146, 
Feb.  18,  1875,  18  Stat.  318,  25  U.S.C.A.  Sec.  217), 
and  the  authority  of  the  tribes  to  arrest,  try  and 
punish  their  own  members  has  been  beyond  cavil. 
Ex  parte  Crow  Dog,  109  U.S.  556  (1883)  ;  United 
States  v.  Quiver,  241  U.S.  602  (1916)  ;  Raymond  v. 
Raymond,  83  Fed.  721  (CCA.  8th  1897)  ;  17  Op. 
Atty.  Gen.  566  (1883).  In  United  States  v.  Quiver, 
supra,  the  Supreme  Court  closed  the  Federal 
courts  to  offenses  involving  only  Indians  not  ex- 


plicitly made  Federal  crimes  by  Congress,  declar- 
ing that:  "At  an  early  period  it  became  the  settled 
policy  of  Congress  to  permit  the  personal  and  do- 
mestic relations  of  the  Indians  with  each  other  to 
be  regulated,  and  offenses  by  one  Indian  against 
the  person  or  property  of  another  Indian  to  be 
dealt  with,  according  to  their  tribal  customs  and 
laws."  (At  603,  604.)  In  Morris  v.  Hitchcock,  21 
App.  D.  C.  565,  590  (1903)  this  was  said  even  more 
broadly.  "The  right  of  Indian  tribes  to  regulate 
their  own  domestic  concerns  was  uniformly  recog- 
nized by  the  United  States  in  all  their  treaties, 
dealings  with,  and  legislation  respecting  the  In- 
dians." In  Raymond  v.  Raymond,  supra,  the  court 
asserted  (at  page  722)  :  "The  Cherokee  Nation 
*  *  *  may  maintain  its  own  judicial  tribunals, 
and  their  judgments  and  decrees  upon  the  rights  of 
the  persons  and  property  of  members  of  the  Chero- 
kee Nation  as  against  each  other  are  entitled  to  all 
the  faith  and  credit  accorded  to  the  judgments  and 
decrees  of  territorial  courts."  The  theory  that  the 
courts  of  Indian  offenses  derive  their  authority 
from  the  tribe  and  not  from  Washington  was  ad- 
vanced recently  by  W.  G.  Rice,  Jr.  "The  Position 
of  the  American  Indian  in  the  Law  of  the  United 
States",  16  Jour.  Comp.  Leg.  (3d  Ser.) ,  Part  1,  p. 
78,  93   (1934) . 

But  as  tribal  activities  were  weakened  by  the 
other  policies  of  the  Federal  Government,  it  be- 
came necessary  for  the  Federal  Government  to 
stimulate  tribal  judicial  action  by  the  appointment 
of  tribal  dignitaries  as  judges  where  no  tribal  courts 
existed  any  longer.  It  was  a  recognition  by  the 
Interior  Department  and  by  Congress  that  In- 
dian offenses,  perhaps  more  than  ony  other  Indian 
problem,  must  be  handled  by  the  Indian  tribes 
but  that  such  was  no  longer  possible  without  the 
active  cooperation  of  the  Indian  Office.  Where  the 
tribal  courts  of  the  Five  Civilized  Tribes  were  abol- 
ished by  the  Curtis  Act,  the  Indian  Office  under 
its  general  power  of  supervision  of  Indian  Affairs 
was  deemed  authorized,  and  in  fact  obligated,  to 
assist  in  executing  the  tribal  laws  and  required  to 
carry  a  larger  burden  of  administration.  See  Morris 
v.  Hitchcock,  supra,  at  598.  The  chief  reason  why 
the  definition  of  Indian  offenses  in  the  Regula- 
tions contained  two  broad  provisions,  namely, 
584  (9)  "misdemeanors  committed  by  Indians"  and 
584  (3)  all  matters  brought  before  the  courts  by 
superintendents,  was  to  allow  for  enforcement  by 
the  tribal  courts  of  the  laws,  customs  and  ethics 
of  the  tribe  and  for  the  handling  of  individual 
problems  of  the  tribes.  These  laws  and  problems 
differed  too  greatly  among  the  tribes  to  allow  for 
precise  definition  of  offenses  or  the  handling  of 
Indian  conduct  except  through  tribal  agencies. 
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From  the  cases  studied,  from  the  statutes  placing 
the  management  of  Indian  Affairs  in  the  Interior 
Department  and  sanctioning  its  exercise  of  discre- 
tion through  regulations  to  produce  law  and  order 
upon  the  reservations,  and  from  the  long  continued 
persistence  of  the  Government,  legislative  and  ex- 
ecutive, in  leaving  these  problems  of  right  behavior 
primarily  to  tribal  and  local  administrative  action 
under  the  direction  of  the  Department.  I  conclude 
that  the  Secretary  of  the  Interior  has  the  author- 
ity to  make  rules  and  regulations  governing  the 
conduct  of  Indians  on  the  reservations. 

Nathan  R.   Margold, 

Solicitor. 


Officers  of  Tribe  as  U.S.  Officers 

March  9,  1935. 
Memorandum  to  Commissioner  Collier: 

You  have  asked  for  advice  upon  the  question 
whether  certain  members  of  the  business  commit- 
tee of  the  Klamath,  Modac  and  Yahooskin  bands  of 
Snake  Indians  of  the  Klamath  Reservation,  Ore- 
gon, namely,  Jesse  Lee  Kirk,  Ben  Mitchell  and 
Boyd  Jackson,  are  amenable  to  successful  prose- 
cution for  their  actions  in  accepting  employment 
by  certain  lumber  companies  who  have  approved 
timber  contracts  on  the  reservation. 

Mr.  Flickinger,  Assistant  Chief  Counsel  in  the 
Bureau  of  Indian  Affairs,  has  prepared  a  memo- 
randum on  this  subject  in  which  he  reviews  the 
facts  contained  in  the  record  and  the  applicable 
statutes  in  considerable  detail.  With  his  memo- 
randum I  am  in  substantial  agreement,  and  it  is 
not  the  purpose  herein  to  go  over  again  the  ground 
covered  by  it. 

Mr.  Flickinger  concludes  that  the  question 
whether  an  officer  of  an  Indian  tribe,  or  a  member 
of  an  official  committee  of  a  tribe,  such  as  the 
business  committee  of  the  Klamath  Indians,  may 
be  brought  within  the  terms  of  the  Federal  statutes 
relating  to  bribery  "is  not  entirely  free  from 
doubt."  A  reading  of  these  provisions  discloses  the 
requirement  that  the  offense  of  accepting  a  bribe 
as  contained  therein  must  involve  some  officer  or 
agent  of  the  United  States,  or  some  person  acting 
for  or  on  behalf  of  the  United  States,  in  an  official 
capacity,  under  or  by  virtue  of  the  authority  of 
some  department  or  office  of  the  Government.  See 
sections  202,  203   and  207,   Title   18,  U.S.C.   The 


question   involved   is   whether    there   is   any   such 
situation  in  this  case. 

It  seems  quite  clear  there  is  not.  Even  if  it  were 
assumed  that  Indian  tribes  were  agencies  of  the 
Federal  Government,  and  that  their  officers  and 
members  of  committees  were  Federal  officers  or 
agents,  or  acting  for  or  on  behalf  of  the  United 
States,  it  is  doubtful  whether  the  statutes  above 
referred  to  would  apply.  See  Mr.  Flickinger's  mem- 
orandum, and  note  especially  United  States  v.  Van 
Wert,  195  Fed.  974;  McGrath  v.  United  States, 
275  Fed.  294.  It  has  been  held  that  it  is  not  suffi- 
cient that  a  superintendent  and  tribal  attorney  for 
the  Osage  Indians,  the  latter  appointed  by  the 
tribe,  were  paid  out  of  money  held  by  the  Secre- 
tary of  the  Interior,  to  render  them  employees  of 
the  United  States  who  could  interplead  as  repre- 
sentatives of  the  United  States  in  probate  court 
proceedings.  Logan  v.  United  States,  58  Fed.  (2d) 
697. 

Be  that  as  it  may,  the  assumption  that  an  Indian 
tribe,  and  thus  its  officers  and  committees,  are 
agents  of  the  United  States  is  clearly  untenable. 
Such  officers  and  committees  are  neither  officers  of 
the  United  States  nor  persons  acting  for  or  on  be- 
half of  the  United  States,  in  an  official  capacity, 
under  or  by  authority  of  a  department  or  office  of 
the  Government.  It  has  been  decided  too  many 
times  to  require  extended  discussion  or  citation  of 
authorities  that  such  is  not  the  case.  See  Cherokee 
Nation  v.  Georgia,  5  Pet.  1;  In  re  Sah  Qriah,  31 
Fed.  327;  Talton  v.  Mayes,  163  U.S.  376;  and  other 
cases  cited  in  "Powers  of  Indian  Tribes,"  Solici- 
tor's Opinion,  M-27781,  October  25,  1934,  at  pp. 
5—23.  As  was  said  in  Talton  v.  Hayes,  in  deciding 
whether  a  law  of  the  Cherokee  providing  for  insti- 
tution of  criminal  proceedings  by  a  grand  jury  of 
five  persons  was  a  violation  of  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States, 

"The  case  in  this  regard  therefore  depends 
upon  whether  the  powers  of  local  government 
exercised  by  the  Cherokee  nation  are  Federal 
powers  created  by  and  springing  from  the  Con- 
stitution of  the  United  States,  and  hence  con- 
troled  by  the  Fifth  Amendment  to  that  Consti- 
tution, or  whether  they  are  local  powers  not 
created  by  the  Constitution,  although  subject 
to  its  general  provisions  and  the  paramount 
authority  of  Congress.  The  repeated  adjudica- 
tions of  this  court  have  long  since  answered 
the  former  question  in  the  negative.  *   *   *" 

Moreover, 

"The  existence  of  the  right  in  Congress  to 
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regulate  the  manner  in  which  the  local  powers 
of  the  Cherokee  nation  shall  be  exercised  does 
not  render  such  local  powers  Federal  powers 
arising  from  and  created  by  the  Constitution 
of  the  United  States.  *   *   *" 

It  was  held  that  the  Cherokee  law  was  not  a  matter 
within  the  protection  of  the  Fifth  Amendment. 
See  also  Ex  parte  Crow  Dog,  109  U.S.  556. 

The  Indian  tribes  have  long  been  recognized  as 
possessing  certain  inherent  powers  of  self-govern- 
ment, particularly  in  the  sphere  of  the  administra- 
tion of  justice  within  their  respective  territories. 
(See  Powers  of  Indian  Tribes,  at  pp.  69-84.)  These 
powers  do  not  exist  by  virtue  of  any  delegation  of 
authority  from  Congress.  Talton  v.  Mayes,  supra. 
They  are  inherent  powers  of  sovereignty,  formerly 
enjoyed  by  the  Indian  tribes  with  full  force  and 
effect,  although  now  limited  by  the  paramount 
power  of  Congress  to  regulate  their  exercise.  The 
fact  that  Congress  can  regulate  them  in  no  way 
makes  the  powers  Federal  in  character,  nor  the 
officers  or  committees  which  exercise  them  Federal 
agencies.  These  Indians  were  officers  of  the  tribe, 
and  members  of  its  business  committee.  They  were 
answerable  to  the  tribe  for  their  actions,  but  to 
the  tribe  alone.  For  it  was  from  the  tribe  alone 
that  they  derived  such  authority  as  they  possessed. 

The  fact  that  they  held  their  offices  under  a 
constitution  establishing  the  business  committee 
of  the  Klamath  Indians  does  not  alter  the  above 
conclusion.  Aside  from  the  fact  that  this  constitu- 
tion, so  far  as  appears,  was  never  approved  by  the 
Commissioner  of  Indian  Affairs,  though  approved 
by  the  superintendent  of  the  reservation  and  the 
tribal  officers,  such  a  constitution  woud  not  confer 
upon  the  business  committee  the  status  of  a  Fed- 
eral body  or  agency.  It  would  constitute  merely 
recognition  by  the  Federal  Government  of  the  right 
of  the  Klamath  Indians  to  establish  a  form  of  pro- 
cedure for  handling  the  business  of  the  tribe.  See 
Patterson  v.  Council  of  Seneca  Nation,  245  N.Y. 
433,  157  N.  E.  734.  The  New  York  Court  of  Ap- 
peals held  that  the  powers  of  the  Seneca  Council 
and  the  Seneca  Peacemakers'  Court  were  derived 
from  the  sovereignty  of  the  Seneca  Nation.  Speak- 
ing of  Article  4  of  the  Indian  law,  as  enacted  by 
the  New  York  Legislature,  the  court  said, 

"This  article  purports  to  set  up  a  govern- 
ment for  the  Seneca  Nation,  consisting  of  three 
departments,  exactly  as  provided  in  the  Indian 
Constitution.  It  must  be  held,  however,  that  the 
Indian  Nation  itself  created  these  departments 
and  the  system  of  government  set  up  by  its 


Constitution,  the  force  of  which  had  been  ex- 
pressly acknowledged  by  the  New  York  Legis- 
lature. It  purported  to  set  up  a  Peacemakers' 
Court.  The  purpose  of  jurisdiction  of  that 
court,  however,  was  the  Indian  Constitution, 
not  the  Indian  Law." 

So,  the  mere  fact  that  these  officers  derive  their 
powers  from  an  approved  Constitution  would  not 
render  them  Federal  officers.  Their  authority  is  not 
conferred  by  the  approval.  It  derives  from  the  in- 
herent powers  of  the  tribe. 

Nor  is  this  conclusion  altered  by  the  fact  that 
the  Commissioner  of  Indian  Affairs  enjoys  cer- 
tain powers  under  this  Constitution,  including, 
by  Article  17,  the  power  to  recall,  for  reasonable 
cause,  and  upon  proper  investigation,  any  member 
or  officer  of  the  business  committee.  Such  a  regu- 
latory measure  does  not  change  the  character  of 
the  committee  or  of  the  members  thereof.  Talton 
v.  Mayes,  supra. 

To  hold  otherwise  would  imply  a  right  on  the 
part  of  the  Federal  Government  to  invade  tribal 
sovereignty  at  will.  The  power  of  Congress  to  do 
this  has  never  been  questioned.  Cherokee  Nation  v. 
Kansas  Railway  Co.,  135  U.S.  641.  But  until  Con- 
gress has  acted  upon  any  subject,  the  powers  of 
the  tribes  in  regard  to  that  matter  remain  as  they 
were,  in  full  force.  As  yet  Congress  has  not  made 
bribery,  when  committed  by  an  Indian,  or  by  the 
officer  of  an  Indian  tribe,  on  an  Indian  reservation, 
an  offense  under  Federal  law.  See  title  18,  section 
548,  U.S.C.  Until  Congress  does  so  legislate,  brib- 
ery, therefore,  remains  a  matter  for  the  tribe  to 
deal  with.  In  this  case,  where  the  charge  is  leveled 
against  officers  of  the  Klamath  Indians,  it  seems 
quite  evident  that  the  proper  body  to  deal  with  it 
are  the  Indians  themselves,  whose  interests  are  the 
ones  adversely  affected  by  their  actions. 

The  suggestion  has  been  made  that  the  case 
might  be  submitted  to  the  Department  of  Justice 
for  its  consideration  and  action  consistent  with  the 
law  and  the  facts.  In  the  light  of  the  foregoing  it 
seems  to  be  quite  clear  that  these  Indians,  while 
undoubtedly  having  been  guilty  of  conduct  that 
was  wholly  reprehensible  in  view  of  their  positions, 
have  done  nothing  for  which  successful  prosecu- 
tion could  be  maintained  by  the  Federal  Govern- 
ment. It  may  be  unfortunate  that  nothing  can  be 
done  under  existing  statutes,  but  this  is  not  the 
only  examples  of  such  a  situation  in  our  law. 

Nathan  R.   Margold, 

Solicitor. 
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Right-of-Way  Application 

March  11, 1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  papers  relative  to  an  application 
for  a  right  of  way  across  the  Pojuaque  Pueblo  are 
returned   to  you   for  further  consideration. 

It  appears  that  the  matter  of  consent  and  com- 
pensation for  the  grant  of  tribal  lands  was  taken 
up  by  the  superintendent  and  the  petitioner  di- 
rectly with  the  Governor  of  the  Pojuaque  Pueblo. 
This  procedure  would  appear  to  be  out  of  har- 
mony with  the  custom  of  the  pueblo  and  with  the 
regulations  of  the  Department. 

According  to  the  custom  of  the  pueblo,  a  grant 
of  lands  cannot  be  made  by  the  governor,  but 
only  by  the  governor  and  council,  or  by  an  assem- 
bly of  the  entire  pueblo.  The  case  of  Pueblo  of 
Santa  Rosa  v.  Fall  (273  U.S.  315,-discussed  at 
page  24  of  Solicitor's  Opinion,  Powers  of  Indian 
Tribes,  approved  October  25,  1934)  recognized 
that  in  matters  affecting  pueblo  lands  the  will  of 
the  pueblo  is  expressed  only  through  its  council. 

Of  course,  under  existing  law,  the  Secretary  of 
the  Interior  has  the  right  to  make  grants  of 
pueblo  land  without  consulting  either  the  gov- 
ernor or  the  council  of  the  pueblo.  However,  the 
Regulations  of  the  Department  concerning  Rights 
of  Way  over  Indian  Lands  require  that  the  matter 
be  presented  "to  the  tribe  in  general  council 
assembled." 

The  relevant  provision  of  the  Regulations  (sec- 
tion 79)  declares: 

"Where  tribal  lands  are  involved,  all  rail- 
road and  other  right-of-way  applications  of 
more  than  ordinary  importance  should  be  pre- 
sented to  the  tribe  in  general  council  assem- 
bled. A  record  of  the  proceedings  should  be 
kept  and  a  duly  authenticated  copy  of  such 
minutes  should  be  attached  to  the  schedule." 

It  does  not  appear  that  this  procedure  has  been 
followed  in  the  instant  case. 

Solicitor. 


Pueblo  Awards  to 
Non-Indian  Claimants 

March  14, 1935. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs. 

I   am   returning   for  further  consideration   pro- 


posed reports  to  Congress  and  a  letter  dated  March 
6,  regarding  awards  to  non-Indian  claimants  for  loss 
of  lands  and  improvements  under  the  act  of  May 
31,  1933  (48  Stat.  108,  109) . 

A  large  number  of  the  claims  recommended  for 
allowance  to  have  been  rejected  by  the  Pueblo 
Lands  Board.  While  the  Act  of  May  31,  1933, 
authorizes  the  Secretary  of  the  Interior  to  report 
back  to  Congress  any  errors  in  awards  already 
made  based  upon  the  "present  fair  market  value 
of  the  lands  involved  and  any  errors  in  the  omis- 
sion of  legitimate  claimants  for  award",  the  act 
does  not  change  the  basis  fixed  by  the  prior  Act  of 
June  7,  1924  (43  Stat.  636),  for  determining  the 
liability  of  the  United  States.  The  right  of  claim- 
ants, whose  claims  of  title  failed,  for  compensation 
for  "lands  .improvements  and  water  rights"  is  con- 
trolled by  Section  7  of  the  Act  of  1924.  Under  that 
section,  the  claimant,  to  be  entitled  to  compensa- 
tion, must  have,  in  person  or  through  his  predeces- 
sors in  title,  prior  to  January  6,  1912,  in  good  faith 
and  for  a  valuable  consideration,  purchased  and 
entered  upon  the  land  under  a  claim  of  right  based 
on  deed  or  document  purporting  to  convey  title  to 
the  land  claimed  or  upon  a  grant  or  license  from 
the  governing  body  of  the  pueblo  to  the  land.  No 
claimant  who  is  unable  to  meet  the  requirements 
of  this  section  is  entitled  to  any  compensation  for 
loss  of  lands  or  water  rights,  but  such  claimant  may 
be  entited  to  compensation  for  loss  of  improve- 
ments only  under  Section  15  of  the  act,  which 
reads: 

"That  when  any  claimant,  other  than  the 
United  States  for  said  Indians  not  covered  by 
the  report  provided  for  in  section  7  of  this  Act, 
fails  to  sustain  his  claim  to  any  parcel  of  land 
within  any  Pueblo  Indian  grant,  purchase,  or 
donation  under  the  provisions  of  this  Act,  but 
has  held  and  occupied  any  such  parcel  in  good 
faith,  claiming  the  same  as  his  own,  and  the 
same  has  been  improved,  the  value  of  the  im- 
provements upon  the  said  parcel  of  land  shall 
be  found  by  the  court  and  reported  by  the 
Secretary  of  the  Interior  to  Congress,  with  his 
recommendations  in  the  premises." 

I  would  like  to  know  whether,  in  making  your 
recommendations,  the  requirements  of  Sections  7 
and  15  of  the  Act  of  1924  were  taken  into  con- 
sideration. If  not,  it  is  suggested  that  a  reexamina- 
tion of  the  claims  be  made  with  a  view  to  elimin- 
ating any  awards  for  losses  of  lands  and  water  rights 
where  the  claim  of  title  originated  subsequent  to 
January  6,  1912,  or  where  the  purchase  or  entry 
was  not  made  in  good  faith  or  for  a  valuable 
consideration      (Section     7)  ,     and     confining     the 
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award  in  any  such  case  to  loss  of  improvements 
if  the  claimant  held  and  occupied  the  land  in 
good  faith,  claiming  the  same  as  his  own  (Section 
15)  .  Claims  of  any  person  who  is  unable  to  meet 
the  requirements  of  Sections  7  and  15  should,  of 
course,  be  rejected. 

Among  the  claims  allowed  in  the  proposed  re- 
ports is  that  of  Floriano  Armigo  in  the  amount  of 
$290.02.  The  land  involved  in  this  claim  is  de- 
scribed as  B.  C.  65,  P.  1,  in  the  Cochiti  Pueblo 
grant.  The  record  shows  that  Armigo  purchased 
this  tract  in  1932,  more  than  eight  years  after  the 
passage  of  the  Act  of  June  7,  1924  (43  Stat.  636) . 
I  find  no  provision  in  the  Act  of  1924  or  in  the 
Act  of  1933  authorizing  the  making  of  an  award 
to  one  who  purchased  one  of  these  tracts  after 
1924.  The  Act  of  1924  was  designed  to  set  at  rest 
titles  then  well  known  to  be  in  dispute;  and  in 
view  of  the  wide  publicity  given  the  provisions  of 
the  statute,  a  purchase  made  thereafter  would 
appear  to  lack  the  element  of  good  faith  deemed 
by  Congress  to  be  essential  in  determining  the  right 
to  compensation.  The  fact  that  the  prior  claimants 
may  have  occupied  and  claimed  the  land  in  good 
faith  is  immaterial.  They  had  no  title  to  the  land, 
and  their  right  was  merely  one  to  compensation. 
Such  a  claim  is  not  made  assignable  by  the  Acts  of 
1924  and  1933,  and  any  attempt  to  make  any  as- 
signment is  void  because  in  violation  of  Section 
3477,  Revised  Statutes  of  the  United  States,  pro- 
hibiting the  assignment  of  claims  against  the  Gov- 
ernment. For  these  reasons  Mr.  Armigo's  claim 
should,  I  think,  be  rejected. 

Solicitor. 


Cheyenne  River  and  Standing 
Rock— Exchanges 

March  22,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  two 
letters  dated  February  9  and  one  dated  February  26 
recommending  approval  of  exchanges  of  indi- 
vidual Indian  allotments  for  unallotted  lands  on 
the  Cheyenne  River  and  Standing  Rock  Reserva- 
tions in  South  Dakota. 

Section  1  of  the  act  of  June  18,  1934  (48  Stat. 
984) ,  declares  that  no  land  of  any  Indian  reserva- 
tion created  or  set  apart  by  treaty  or  agreement 
with  the  Indians,  act  of  Congress,  Executive  order, 
purchase  or  otherwise,  shall  be  allotted  in  severalty 
to  any  Indian.  It  may  be  argued  with  some  force 


that  an  exchange  of  a  tract  of  tribal  land  for  an 
individual  allotment  of  equal  value  does  not  come 
within  the  class  of  transactions  which  this  section 
of  the  act  was  designed  to  prevent.  In  such  a  case, 
the  tribal  land  is  not  depleted.  There  is  no  new 
allotment  as  such— merely  a  change  of  an  exist- 
ing allotment.  However  this  may  be,  the  authority 
to  make  an  exchange  of  this  sort  appears  to  be 
conferred  by  section  4  of  this  act  which,  so  far  as 
material,  reads: 

"Except  as  herein  provided,  no  *  *  *  ex- 
change *  *  *  of  restricted  Indian  lands  or 
shares  in  the  assets  of  any  Indian  tribe  or  cor- 
poration organized  hereunder,  shall  be  made 
or  approved:  *  *  *  Provided  *  *  *  That  the 
Secretary  of  the  Interior  may  authorize  vol- 
untary exchanges  of  lands  of  equal  value  and 
the  voluntary  exchange  of  shares  of  equal 
value  whenever  such  exchange,  in  his  judg- 
ment, is  expedient  and  beneficial  for  or  com- 
patible with  the  proper  consolidation  of  In- 
dian lands  and  for  the  benefit  of  cooperative 
organizations." 

The  exchanges  authorized  to  be  made  under  the 
foregoing  section  do  not  appear  to  be  confined  to 
lands  in  individual  ownership.  The  main  clause 
refers  to  "restricted  Indian  lands"  and  the  proviso 
refers  to  "voluntary  exchanges  of  lands  of  equal 
value."  The  terms  so  used  are  broad  and  when 
given  their  natural  meaning  they  embrace  both 
tribal  and  individually  owned  lands.  As  I  view 
the  section,  therefore,  it  operates  to  prevent  the  ex- 
change of  a  tract  of  unallotted  land  for  a  tract  in 
individual  ownership  unless  the  lands  are  of  equal 
value,  the  exchange  is  voluntary  and  is  not  incon- 
sistent with  the  proper  consolidation  of  Indian 
lands.  These  requirements  being  met  I  see  no 
reason  why  the  exchange  may  not  be  consummated 
and  I  reach  this  conclusion  with  more  satisfaction 
because  it  is  in  accord  with  the  well  settled  rule 
that  statutes  of  this  kind  must  be  liberally  con- 
strued in  favor  of  the  Indians. 

In  the  three  cases  returned  herewith  the  tribal 
council  has  expressed  its  approval  of  the  exchanges 
and  it  does  not  appear  that  such  an  exchange  is 
inconsistent  with  the  proper  consolidation  of  In- 
dian lands.  However,  no  satisfactory  showing  that 
the  lands  involved  are  of  equal  value  has  been  sub- 
mitted and  I  suggest  that  the  Superintendent  be 
called  upon  to  furnish  separate  appraisements  of 
each  tract  involved  in  the  proposed  exchanges  and 
if  the  lands  are  found  to  be  of  equal  value  the 
cases  may  then  be  resubmitted  for  approval. 

Solicitor. 
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San  Carlos  Apache- 
Constitution 

March  29,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs. 

I  desire  to  offer  for  your  consideration  the  fol- 
lowing suggestions  with  regard  to  the  proposed 
draft  of  a  constitution  for  the  Indians  of  the 
San  Carlos  Apache  Tribe. 

1.  The  section  on  membership  provides  that  "all 
children  of  members  shall  be  entitled  to  member- 
ship if  such  children  shall  have  resided  on  the 
San  Carlos  Reservation  at  least  six  months."  Your 
letter  to  the  Quechan  Tribal  Council  of  the  Fort 
Yuma  Indian  Reservation  pointed  out  that  a  sim- 
ilar provision  in  the  Quechan  constitution  prob- 
ably went  beyond  the  intention  of  the  framers  in 
making  the  membership  even  of  the  children  of 
resident  Indians  dependent  upon  the  residence  of 
the  children  themselves.  In  accordance  with  the 
suggestion  for  revision  contained  in  that  letter  it 
is  recommended  that  the  letter  to  the  San  Carlos 
Tribe  should  be  amended  to  include  the  follow- 
ing statement: 

"Article  2,  section  2  of  the  proposed  consti- 
tution (page  2)  contains  this  statement:  "Sec- 
ondly, all  children  of  members  shall  be  en- 
titled to  membership  if  such  children  shall 
have  resided  on  the  San  Carlos  Reservation  at 
least  six  months.'  I  suggest  that  this  should 
be  amended  to  read:  'Secondly,  all  children  of 
resident  members  shall  be  entitled  to  member- 
ship; and  all  children  of  nonresident  members 
shall  be  entitled  to  membership  when  such 
children  shall  have  resided  on  the  San  Carlos 
Reservation  at  least  six  months.'  I  believe 
that  this  change  will  be  in  conformity  with  the 
intentions  of  the  tribal  council,  as  I  do  not 
believe  that  it  was  intended  to  postpone  the 
acquisition  of  membership  rights  by  those 
children  who  are  born  of  resident  Indian 
parents." 

2.  Article  4,  section  7  (page  5)  may  be  subject 
to  the  misconstruction  that  it  attempts  to  give  the 
tribal  council  power  to  permit  expenditure  from 
the  tribal  funds  which,  under  existing  law,  can 
only  be  authorized  by  Congress.  Of  course,  what 
is  intended  is  that  the  council  may  approve  or  dis- 
approve expenditures  which  have  been  authorized 
in  conformity  with  law  by  the  Secretary  of  the 
Interior.  It  is  suggested,  therefore,  that  the  follow- 


ing recommendation  be  included  in  the  letter  ac- 
companying the  San  Carlos  constitution. 

"Artice  4,  section  (page  5)  contains  the 
statement  that,  'The  council  shall  have  power 
to  permit  expenditures  from  the  tribal  fund, 
authorized  by  the  Secretary  of  the  Interior, 
for  any  project  beneficial  to  the  community.' 
This  language  is  somewhat  ambiguous.  What 
is  intended,  of  course,  is  that  whenever  the 
Secretary,  acting  under  the  annual  appropria- 
tion act  or  some  other  Federal  law,  authorizes 
a  certain  expenditure,  the  tribal  council  shall 
have  final  power  to  approve  or  disapprove  such 
expenditure.  I  think,  therefore,  that  the  sen- 
tence quoted  should  be  changed  to  read:  'the 
council  shall  have  the  power  to  approve  or  dis- 
approve expenditures,  etc'  " 

3.  The  list  of  tribal  powers  contained  in  Article 
4  of  the  proposed  San  Carlos  constitution  is  far 
more  meager  than  the  list  of  powers  contained  in 
either  the  Fort  Yuma  or  the  Gila  River  constitu- 
tions. The  increased  scope  of  departmental  re- 
view is  no  doubt  to  be  accounted  for  by  the  back- 
ward condition  of  the  Indians  concerned,  and  the 
absence  of  condemnation  powers  is  probably  harm- 
less in  view  of  the  fact  that  all  land  on  the  reser- 
vation is  tribal  land.  The  absence  of  any  revenue 
powers  is  probably  not  a  serious  handicap  in  view 
of  the  large  tribal  fund  which  may  be  made  avail- 
able for  the  needs  of  the  tribal  government  either 
in  the  regular  appropriation  bill  or  by  means  of 
the  proposed  Tribal  Funds  Bill.  I  do  believe,  how- 
ever, that  a  miscellaneous  group  of  powers,  neces- 
sary even  for  a  government  of  very  limited  scope, 
and  granted  under  the  Fort  Yuma  and  Gila  River 
constitutions  in  clauses  dealing  with  the  police 
power  and  the  general  welfare,  should  be  included 
in  this  San  Carlos  constitution  as  well.  I  suggest 
the  addition  of  the  following  paragraph  in  the 
letter  to  the  San  Carlos  Tribe. 

"It  is  noted  that  the  powers  of  the  council 
established  under  Article  4  of  the  constitution 
do  not  include  any  power  to  make  ordinances 
for  the  purpose  of  regulating  the  conduct  of 
members  of  the  tribe  and  protecting  the  public 
peace,  safety,  morals  and  welfare.  Under  the 
constitution  as  now  drafted  each  of  these 
matters  would  have  to  be  dealt  with  through 
bylaws,  requiring  a  general  referendum  and 
an  absolute  majority  of  the  eligible  voters  in 
order  to  insure  their  enactment.  I  therefore 
suggest  the  addition  after  the  present  section 
13  in  Article  4  (page  6)  the  following  new  sec- 
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tion  14   (renumbering  the  present  sections  14, 
15  and  16)  : 

'Section  14.  General  Welfare. 

'The  council  shall  have  power  to  regulate 
the  conduct  of  members  of  the  tribe  and  to 
protect  the  public  peace,  safety,  morals  and 
welfare  of  the  reservation  through  the  promul- 
gation and  enforcement  of  ordinances,  sub- 
ject to  review  by  the  Secretary  of  the  Interior, 
to  effectuate  these  purposes.'  " 

4.  In  accordance  with  the  suggestion  made  in 
your  letter  to  the  Indians  of  the  Fort  Yuma  Reser- 
vation I  wovdd  suggest  that  the  reference  in  Article 
4,  section  14  (page  6)  to  the  grant  of  future  pow- 
ers should  be  slightly  rephrased.  The  following 
addition  might  be  made  to  the  letter  accompany- 
ing the  San  Carlos  constitution. 

"In  Article  4,  section  14,  authorizing  the 
council  to  receive  further  grants  of  power,  the 
statement  that  such  powers  may  be  delegated 
'by  any  other  official  or  agency  of  Government' 
is  likely  to  provoke  misunderstanding.  It 
would  be  well  to  rewrite  this  phrase  as  fol- 
lows: 'by  any  other  qualified  official  or  agency 
of  government.'  Such  a  change  would  make  it 
clear  that  this  section  does  not  give  any  new 
powers  to  any  officials  or  agencies  but  merely 
permits  the  council  to  accept  from  other  offi- 
cials or  agencies  such  additional  powers  as  they 
may  be  qualified  to  delegate  to  the  council." 

5.  Article  4,  section  16  (page  7) ,  dealing  with 
review  by  the  Secretary  and  permitting  the  dele- 
gation of  such  power  to  subordinate  officials,  fails 
to  provide  any  definite  procedure  for  the  exercise 
of  review.  This,  I  think,  is  a  serious  defect.  I  sug- 
gest as  a  possible  substitute  for  the  present  section 
the  following  provision: 

"Any  resolution  or  ordinance  which,  by  the 
terms  of  this  Constitution,  is  subject  to  review 
by  the  Secretary  of  the  Interior,  shall  be  pre- 
sented to  the  Superintendent  of  the  Reserva- 
tion, who  shall,  within  ten  days  thereafter,  ap- 
prove or  disapprove  the  same. 

"If  the  Superintendent  shall  approve  any 
ordinance  or  resolution,  it  shall  thereupon 
become  effective,  but  the  Superintendent  shall 
transmit  a  copy  of  the  same,  bearing  his  en- 
dorsement, to  the  Secretary  of  the  Interior, 
who  may,  within  90  days  from  the  date  of  en- 
actment, rescind  the  said  ordinance  or  resolu- 


tion for  any  cause,   by   notifying  the  Tribal 
Council  of  such  rescission. 

"If  the  Superintendent  shall  refuse  to  ap- 
prove any  resolution  or  ordinance  submitted  to 
him,  within  ten  days  after  its  enactment,  he 
shall  advise  the  Tribal  Council  of  his  reasons 
therefor.  If  these  reasons  appear  to  the  Tribal 
Council  insufficient,  it  may,  by  a  majority  vote, 
refer  the  ordinance  or  resolution  to  the  Sec- 
retary of  the  Interior,  who  may,  within  90  days 
from  the  date  of  its  enactment,  approve  the 
same  in  writing,  whereupon  the  said  ordinance 
or  resolution  shall  become  effective." 

If  the  foregoing  provision,  or  some  similar  pro- 
vision, meets  the  administrative  needs  of  the  In- 
dian Office,  the  letter  to  the  San  Carlos  Tribe 
should  be  revised  so  as  to  include  the  following 
statement: 

"Many  of  the  powers  to  be  exercised  by  the 
tribal  council  are  made  subject  to  review  by 
the  Secretary  of  the  Interior,  and  Article  4, 
section  16,  provides  that  the  Secretary  of  the 
Interior  may  delegate  his  power  of  review  to 
subordinate  officials.  However,  there  is  no 
provision  in  the  constitution  which  specifies 
how  this  review  is  to  be  exercised,  and  I  think 
it  would  help  to  clarify  the  relation  between 
the  tribal  council,  the  superintendent  and  the 
Secretary  of  the  Interior  if  there  were  added 
in  place  of  the  present  Article  4,  section  16, 
the  following  provision."  (Follow  provision 
above  set  forth.) 

6.  Article  7,  section  2  (page  9)  prescribes  a  pro- 
cedure for  recall  in  extremely  ambiguous  terms. 
It  is  not  clear  from  the  language  of  this  section 
whether  a  single  council  member  can  require  that 
any  fellow  member  shall  submit  to  a  recall  election, 
or  whether  such  an  election  can  be  ordered  only 
by  a  majority  vote  of  the  council.  The  following 
recommendation  might  well  be  included  in  the 
letter  accompanying  the  draft  constitution. 

"Article  7,  section  2  (page  9)  which  deals 
with  removal  from  office,  provides  that  the 
council  may  by  unanimous  vote  recall  from 
office  any  member  who  fails  in  the  perform- 
ance of  his  duty,  and  goes  on  to  provide,  'if 
the  council  does  not  reach  a  unanimous  vote 
it  shall  be  acted  upon  by  the  vote  of  the  proper 
district.'  Does  this  mean  that  even  if  the 
council  vote  should  be  five  to  one  against  re- 
call such  election  would  be  necessary,  I  do  not 
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think  that  such  was  the  intention  of  those  who 
drafted  this  constitution,  but  in  any  case  the 
language  should  be  clarified.  I  would  suggest 
that  the  following  sentence  be  substituted  for 
the  sentence  quoted:  'The  council  may  by 
unanimous  vote  (the  member  accused  not 
voting) ,  after  affording  the  accused  member 
a  fair  opportunity  to  be  heard  in  his  own  de- 
fense, remove  such  member;  or  the  council 
may,  by  a  majority  vote,  after  affording  a  sim- 
ilar opportunity  to  be  heard  in  his  own  de- 
fense, require  such  member  to  stand  for  re- 
election in  a  special  election  of  the  district  or 
section  which  he  represents.'  " 

7.  In  view  of  factional  difficulties  on  the  San 
Carlos  Reservation  and  the  fears  of  discrimination 
that  have  been  expressed,  particularly  by  the  Mo- 
have Indians,  I  would  suggest  that  the  letter  to 
the  tribe  might  recommend  the  inclusion  in  the 
constitution  of  a  skeleton  bill  of  rights.  The  fol- 
lowing statement  might  be  included  in  the  letter 
to  the  tribe: 

"It  is  customary  to  include  in  a  constitution 
a  statement  of  the  rights  of  the  people  which 
the  tribal  government  must  respect.  The  fol- 
lowing statement  or  some  other  statement 
which  more  accurately  expresses  the  wishes  of 
the  tribe  might  well  be  included  as  a  separate 
article  in  the  constitution  after  the  present 
Article  4:  'All  members  of  the  San  Carlos 
Apache  Tribe  and  of  the  sections  thereof  shall 
be  accorded  equal  political  rights  and  equal 
opportunities  to  participate  in  the  economic 
resources  and  activities  of  the  tribe,  and  no 
person  shall  be  denied  freedom  of  conscience, 
speech,  association  or  assembly  or  the  right  to 
petition  for  the  redress  of  grievances.'  " 

8.  Finally,  I  would  suggest  that  there  be  added 
in  the  letter  to  the  San  Carlos  Tribe  the  following 
statement  patterned  after  a  similar  statement  con- 
tained in  the  letter  to  the  Fort  Yuma  Reservation: 

"The  arrangement  of  the  various  sections 
and  articles  should  be  slightly  changed  so  as 
to  conform  to  a  standard  order  established  for 
all  tribal  constitutions.  This  rearrangement 
will  not  affect  the  meaning  of  the  various 
articles.  It  can  be  done  when  the  contents  of 
the  articles  have  been  definitely  settled." 

Solicitor. 
Nathan   R.   Margold, 


Gila  River— Constitution 

March  30,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  desire  to  offer  for  your  consideration  the  fol- 
lowing suggestions  with  regard  to  the  proposed 
draft  of  a  constitution  for  the  Gila  River  Indian 
Reservation. 

I  think  the  failure  of  this  constitution  to  pro- 
vide any  definite  procedure  for  the  exercise  of  de- 
partmental review  is,  as  I  noted  in  my  memo- 
randum to  you  on  the  San  Carlos  Constitution  a 
serious  defect.  It  appears  from  the  attached  report 
of  the  Tribal  Organization  Committee  that  this 
was  not  one  of  the  matters  upon  which  agreement 
was  reached  by  the  Indians  concerned  and  that  it 
was  expected  that  the  Department  would  propose 
a  procedure  for  review  that  would  meet  adminis- 
trative necessities.  It  would  therefore,  seem  advis- 
able to  modify  the  attached  draft  constitution  by 
including  a  clause  that  would  be  finally  accept- 
able to  the  Indian  Office.  My  own  recommendation 
is  that  there  should  be  substituted  for  the  present 
article  4,  section  3,  either  the  following  clause, 
which  is  similar  to  that  suggested  for  the  San 
Carlos  Constitution,  or  some  other  clause  that  is 
equally  definite: 

"Any  resolution  or  ordinance  which,  by  the 
terms  of  this  Constitution,  is  subject  to  review 
by  the  Secretary  of  the  Interior,  shall  be  pre- 
sented to  the  Superintendent  of  the  Reserva- 
tion, who  shall,  within  ten  days  thereafter, 
approve  or  disapprove  the  same. 

"If  the  Superintendent  shall  approve  any  or- 
dinance or  resolution,  it  shall  thereupon  be- 
come effective,  but  the  Superintendent  shall 
transmit  a  copy  of  the  same,  bearing  his  en- 
dorsement, to  the  Secretary  of  the  Interior, 
who  may,  within  90  days  from  the  date  of 
enactment,  rescind  the  said  ordinance  or 
resolution  for  any  cause,  by  notifying  the 
Tribal  Council  of  such  rescission. 

"If  the  Superintendent  shall  refuse  to  approve 
any  resolution  or  ordinance  submitted  to  him, 
within  ten  days  after  its  enactment,  he  shall 
advise  the  Tribal  Council  of  his  reasons  there- 
for. If  these  reasons  appear  to  the  Tribal 
Council  insufficient,  it  may,  by  a  Majority  vote, 
refer  the  ordinance  or  resolution  to  the  Secre- 
tary of  the  Interior,  who  mav,  within  90  days, 
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from  the  date  of  its  enactment,  approve  the 
same  in  writing,  whereupon  the  said  ordi- 
nance or  resolution  shall   become  effective." 

Article  I  of  the  proposed  constitution  might  well 
be  broken  into  two  separate  articles,  viz.,  "Article 

I.  Territory",  and  "Article  II.  Membership",  as 
suggested  in  the  Outline  of  Tribal  Constitution 
and  Bylaws  approved  March  9,  1935.  Aside  from 
this,  the  form  of  this  proposed  constitution  seems 
entirely  acceptable.  Undoubtedly,  this  change,  to- 
gether with  the  other  verbal  changes  suggested  be- 
low, might  appropriately  be  made  in  the  text  of 
the  draft  constitution  directly. 

Article  IV,  section  2  (f)  might  properly  be 
amended  by  substituting  for  the  phrase,  "exclude 
nonmembers  from  the  territory  of  the  community", 
the  following  phrase,  patterned  in  part  after  that 
used  in  the  Fort  Yuma  Constitution,  "exclude 
from  the  territory  of  the  Community  any  non- 
members  whose  persons  may  be  injurious  to  the 
peace,  health  or  welfare  of  the  Community." 

Article  VII  might  be  clarified  by  substituting 
for  the  phrase,  "any  proposed  ordinance",  the 
phrase,  "any  enacted  or  proposed  ordinance."  Un- 
doubtedly it  was  not  intended  to  omit  from  the 
scope  of  the  referendum  provision  ordinances  ac- 
tually enacted,  but  the  language  used  might  be  so 
construed. 

Your  attention  is  called  to  the  fact  that  the 
power  granted  by  Article  VIII,  section  3,  to  lease  or, 
as  your  accompanying  letter  recommends,  issue 
permits  for,  tribal  land  and  to  deposit  the  rentals 
or  fees  received  in  the  community  treasury  is, 
strictly  speaking,  a  power  which  can  be  exercised 
only  after  the  information  of  the  organized  tribe. 
I  assume  that  incorporation  will  follow  promptly 
upon  organization,  and  therefore,  refrain  from 
criticizing  the  language  used. 

For  your  convenience,  the  suggested  changes  in 
the  draft  constitution  have  been  embodied  in  the 
attached  pages,  which  may  be  substituted  for  the 
original  pages  of  like  number,  if  these  suggestions 
meet  with  your  approval. 

I  should  like  to  offer  the  further  suggestion  that 
in  your  letter  to  the  Gila  River  Reservation,  Para- 
graph 1 1    (page  3)  ,  in  which  you  criticize  Article 

II,  section  1,  of  the  bylaws,  should  be  amended  so 
as  to  suggest  that  restrictions  upon  voting  in  the 
council  should  be  based  only  upon  financial  inter- 
est. Otherwise,  membership  in  unpopular  political 
or  social  organizations  might  conceivably  be  in- 
voked to  deprive  minority  council  members  of  a 
voice.  I  recommend,  therefore,  that  there  be  added 
at  the  end  of  this  paragraph,  after  the  word  "affil- 
iation"  the  words,   "with  any  organization  or  in- 


dividual having  a  pecuniary  interest  in  the  matter 
at  issue." 

For  your  convenience,  a  revised  page,  including 
this  change,  is  attached  hereto. 

Solicitor. 


Taxable  Property— Assignment  to  U.S.  in  Trust 

April  4,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  entirely  in  agreement  with  the  opinion 
expressed  in  your  memorandum  of  April  2,  1935, 
that  it  would  be  within  the  letter  and  spirit  of  the 
Act  of  June  18,  1934  (48  Stat.  984),  to  accept  from 
an  Indian  owning  taxable  property  title  to  the 
same  "with  the  understanding  that  it  will  be  held  in 
trust  and  assigned  to  her  and  her  heirs  for  so  long 
as  they  may  care  to  occupy  and  use  same"  where- 
ever  there  is  a  reasonable  probability  that  such 
acquisition  will  serve  the  purpose  of  land  consol- 
idation. 

It  does  not  seem  to  me,  however,  that  the  letter 
prepared  for  Superintendent  Gray  conforms  to 
this  statement  of  policy.  Rather,  that  letter  suggests 
that  the  Indian  applicant  is  to  receive  a  trust  or 
restricted  legal  title  to  the  land  which  she  now 
owns.  In  other  words,  there  would  be  simply  an 
imposition  of  restrictions  upon  land  now  owned  by 
an  Indian,  without  effectuating  any  other  changes 
in  the  tenure  by  which  the  land  is  held.  It  was  to 
this  latter  procedure  that  my  memorandum  of  De- 
cember 18,  1934,  to  which  your  memorandum  of 
April  2,  1935,  is  an  answer,  was  specifically  directed. 

As  suggested  in  my  earlier  memorandum,  I 
doubt  that  it  can  be  fairly  said  that  we  are  "pro- 
viding land  for  Indians",  within  the  meaning  of 
Section  5  of  the  Act  of  June  18,  1934,  when  we 
take  legal  title  to  Indian  owned  land  and  issue  to 
the  original  Indian  owner  a  restricted  title  to  the 
same  land. 

This  legal  question  does  not  arise  if  it  is  the 
intention  of  the  Indian  Office  to  acquire  title  in 
these  cases  in  trust  for  a  given  Indian  tribe  and 
to  issue  to  the  original  Indian  owner  an  assign- 
ment conveying  exclusive  rights  of  use  and  occu- 
pancy. In  this  case  I  think  it  could  fairly  be  said 
that  the  land  was  acquired  for  the  benefit  of  the 
tribe  concerned.  If  the  assignee  or  her  legal  heirs 
or  devisees  should  at  any  time  cease  to  use  and 
occupy  the  lands,  it  would  revert  to  the  tribe  for 
reassignment  to  other  members  of  the  tribe.  Land- 
less Indians  would  thus  be  benefited  by  this  trans- 
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action,  and  although  the  extent  of  benefit  is  small 
this  is  inmaterial  since  no  actual  outlay  for  com- 
pensation is  involved  in  the  transaction.  The  ques- 
tion of  whether  assignments  should  be  controlled 
by  the  Secretary  of  the  Interior  directly,  or  by  the 
tribe  itself,  or  by  the  Secretary  until  the  adoption 
of  a  tribal  constitution,  and  thereafter  by  the  tribe, 
in  accordance  with  such  constitution,  is  primarily 
a  question  of  policy  for  the  Indian  Office  to  deter- 
mine. Whatever  instrument  of  assignment  may  be 
used  for  the  contemplated  transaction  should  con- 
tain specific  provisions  on  this  matter  as  well  as 
on  rights  of  leasing,  transfer  and  inheritance. 

If  I  am  correct  in  my  understanding  of  the  plan 
contemplated  by  your  memorandum  of  April  2, 
1935,  I  would  suggest  that  the  attached  letter  for 
Superintendent  Gray  be  revised  so  as  to  state 
clearly  the  nature  of  the  interest  which  the  assignee 
of  the  land  will  receive.  The  last  paragraph  of  the 
letter  assumes  that  the  present  owner  will  receive 
an  allotment  rather  than  an  assignment,  and 
should,  therefore,  be  deleted. 

Solicitor. 


3  of  the  Act  of  January   12,    1891    (26  Stat.  712) 
Section  3  reads: 

"That  the  commissioners,  upon  the  comple- 
tion of  their  duties,  shall  report  the  result  to 
the  Secretary  of  the  Interior  who,  if  no 
valid  objection  exists,  shall  cause  a  patent  to 
issue  for  each  of  the  reservations  selected  by 
the  commission  and  approved  by  him  in  favor 
of  each  band  or  village  of  Indians  occupying 
any  such  reservation,  which  patents  shall  be 
of  the  legal  effect,  and  declare  that  the  United 
States  does  and  will  hold  the  land  thus  patent- 
ed, subject  to  the  provisions  of  section  four  of 
this  act,  for  a  period  of  twenty  five  years,  in 
trust  for  the  sole  use  and  benefit  of  the  band 
or  village  to  which  it  is  issued,  and  that  at  the 
expiration  of  said  period  the  United  States 
will  convey  the  same  or  the  remaining  portion 
not  previously  patented  in  severalty  by  patent 
to  said  band  or  village,  discharged  of  said 
trust,  and  free  of  all  charge  or  incumbrance 
whatsoever:    *   *   *  " 


Trust  Period— Extension— Mission  Indians 

M-27939  April  9,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether  an 
order  issued  on  January  7,  1935,  by  the  President 
of  the  Linked  States  is  effective  to  extend  the  period 
of  trust  on  certain  lands  held  for  the  use  and  bene- 
fit of  the  Pala  Band  of  Mission  Indians  in  Califor- 
nia. The  order  reads: 

"By  virtue  of  and  pursuant  to  the  authority 
vested  in  me  by  the  act  of  March  2,  1917,  ch. 
146,  39  Stat.  969,  976,  amending  section  3  of 
the  act  of  January  12,  1891,  ch.  65,  26  Stat. 
712,  it  is  ordered  that  the  period  of  trust  on 
lands  held  for  the  use  and  benefit  of  the  Pala 
Band  of  Mission  Indians  of  California,  upon 
which  the  period  of  trust  expires  during  the 
calendar  year  1935,  be,  and  it  is  hereby,  ex- 
tended for  a  period  of  ten  years  from  the  date 
on  which  any  such  trust  would  otherwise 
expire." 

The  legal  title  to  the  lands  affected  by  the  fore- 
going Executive  order  is  held  by  the  United  States 
under  a  patent  issued  under  authority  of  section 


The  act  of  March  2,  1917  (39  Stat.  969,  976) 
cited  in  the  Executive  order  of  January  7,  1935, 
confers  authority  on  the  President  to  extend  the 
trust  period  in  the  following  language: 

"That  section  three  of  the  Act  of  January 
twelfth  eighteen  hundred  and  ninety  one 
(Twenty  sixth  Statutes  at  Large,  page  seven 
hundred  and  twelve,)  entitled  (an  Act  for  the 
relief  of  Mission  Indians  in  the  State  of  Cali- 
fornia) be,  and  the  same  is  hereby,  amended 
so  as  to  authorize  the  President,  in  his  discre- 
tion and  whenever  he  shall  deem  it  for  the 
interests  of  the  Indians  affected  thereby,  to 
extend  the  trust  period  for  such  time  as  may 
be  advisable  on  the  lands  held  in  trust  for  the 
use  and  benefit  of  the  Mission  Bands  or  villages 
of  Indians  in  California:    *    *   *   " 

The  trust  period  provided  for  in  section  3  above 
is  twenty-five  years.  The  patent  having  issued 
under  date  of  January  6,  1910  the  trust  expired 
on  January  5,  1935,  two  days  before  the  Executive 
order  purporting  to  extend  the  trust  was  issued. 
The  question,  therefore,  is  whether  the  authority 
of  the  President  to  extend  the  trust  must  be  exer- 
cised within  the  original  trust  period  or  whether 
he  may  act  with  like  effect  at  a  later  date. 

It  is  to  be  observed  that  under  section  3  of  the 
act  of  1891  the  United  States  undertakes  that  at 
the  end  of  the  25  year  trust  period  it  will  convey 
the  land  to  the  Indians  discharged  of  the  trust  and 
free  from  all  charges  or  encumbrances  whatsoever. 
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The  trust  on  the  Pala  Indian  lands  admittedly 
expired  on  January  5,  1935.  Until  conveyance  of 
the  fee,  however,  no  vested  right  is  obtained  by 
the  Indians  which  would  support  a  constitutional 
objection  to  the  enlargement  of  the  period  of  trust, 
and  there  can,  therefore,  be  no  question  as  to  the 
power  of  Congress  to  enlarge  or  revive  the  trust  or 
to  delegate  its  power  in  that  respect  to  the  Presi- 
dent. See  United  States  v.  Jackson,  280  U.S.  183; 
Brader  v.  James,  246  U.S.  88,  Conceding  that  the 
power  delegated  to  the  President  by  the  amenda- 
tory act  of  1917  enables  him  to  prolong  or  extend 
the  trust  at  any  time  during  the  original  25  year 
period,  that  act  falls  short,  in  my  opinion,  of  con- 
ferring upon  him  the  necessary  authority  to  act 
with  like  effect  at  a  later  date. 

The  power  conferred  upon  the  President  is  to 
extend  the  existing  period  of  trust  fixed  by  the  stat- 
ute and  the  patent  at  a  25  years.  The  word  "extend" 
is  relative  in  its  application,  referring  to  something 
already  begun,  and  hence  implies  an  enlargement 
or  continuation  of  the  existing  status.  Accordingly, 
it  is  usually  held  that  where  authority  is  granted  by 
statute  for  the  extension  of  a  period  of  time  during 
which  an  act  is  to  be  performed,  the  authority 
must  be  exercised  before  the  original  period  termi- 
nates. Thus  in  Schlosser  Lumber  Co.  v.  Gillespie, 
6  S.W.  (2d)  328,  the  Supreme  Court  of  Tennessee 
held  that  the  authority  conferred  upon  the  court 
to  extend  the  time  for  filing  a  petition  for  certiorari 
could  not  be  exercised  after  the  original  period 
allowed  thereof  had  expired.  The  court  said: 

"It  will  be  noted  that  this  court  or  any  of 
the  judges  thereof  are  given  authority  upon  ap- 
plication to  extend  such  time  (45  days)  for 
filing  petition  for  certiorari.  To  extend  means 
to  stretch  out  or  to  draw  out  or  to  enlarge  a 
thing.  It  implies  some  thing  in  existence.  Ex- 
tend is  a  transitive  verb,  requiring  an  object. 
The  object  of  the  extension  in  the  statute  is 
the  45  days.  The  45  days  having  elapsed,  there 
is  nothing  to  extend;  no  period  to  prolong. 

"To  grant  time  in  which  to  file  petition  for 
certiorari  after  the  expiration  of  the  original 
term  is  a  power  not  given  to  this  court." 

To  the  same  effect  is  the  well-considered  case 
of  Coffey  v.  Harris,  197  Pac.  649,  in  which  numer- 
ous other  cases  are  cited  in  support  of  the  rule  that 
the  order  granting  the  extension  must  be  made 
before  the  right  to  do  the  act  has  lapsed. 

In  Reynolds  v.  United  States,  252  Fed  65,  the 
Circuit  Court  of  Appeals,  8th  Circuit,  expressed 
a  like  view  with  respect  to  the  authority  of  the 
President  to  extend  the  trust  period  on  an  allot- 
ment made  to  an  individual  Indian  under  the  gen- 


eral allotment  act  of  February  8,  1887  (24  Stat. 
388) .  There,  as  here,  the  statute  provided  for  a 
trust  period  of  the  25  years,  with  authority  in  the 
President  to  extend  the  period  at  his  discretion. 
The  allotment  was  approved  by  the  Secretary  of 
the  Interior  September  16,  1891,  and  the  allotment 
certificate  or  trust  patent  was  issued  on  February  6, 
1892.  On  November  24,  1916,  the  President  issued 
an  order  extending  the  trust  for  ten  years.  The 
court  found  that  the  trust  period  should  be  calcu- 
lated from  the  date  of  approval  of  the  allotment 
rather  than  from  the  date  of  the  trust  patent  and 
ruled  that  as  the  trust  had  expired  prior  to  the 
issuance  of  the  Executive  order,  the  order  was  in- 
effective to  extend  the  trust.  The  decision  of  the 
Circuit  Court  of  Appeals  was  reversed  by  the  Su- 
preme Court  on  the  ground  that  the  period  of  trust 
ran  from  the  date  of  the  trust  patent  and  not  from 
the  date  of  the  approval  of  the  allotment  and  as  this 
brought  the  President's  order  within  the  original 
25  year  period,  the  Supreme  Court  found  it  un- 
necessary to  consider  the  authority  of  the  President 
to  act  after  that  period  had  expired.  United  States 
v.  Rcyyiolds,  250  U.S.  104.  On  that  point  however, 
Judge  Youmans,  speaking  for  the  Circuit  Court 
of  Appeals,  said: 

"In  our  judgment  the  trust  period  expired 
September  16,  1916,  before  the  issuance  of  the 
executive  order  of  November  24th  of  the  same 
year.  The  President  had  no  power  to  revive 
the  expired  period  nor  to  create  another  peri- 
od. Congress  created  a  trust  period,  and  au- 
thorized the  President  to  extend  it  in  his  discre- 
tion. Congress,  however,  did  not  authorize  the 
President  in  his  discretion  to  create  a  new  trust 
period.  The  power  to  extend  a  trust  period 
already  created  is  one  thing.  The  power  to 
create  a  new  trust  period  is  an  entirely  differ- 
ent thing." 

In  an  opinion  dated  April  27,  1922,  (48  L.  D. 
643) ,  the  Solicitor  for  this  Department  ruled  that 
the  President  was  without  authority  to  extend  the 
trust  period  on  an  Indian  allotment  after  it  had 
once  expired.  In  that  opinion  an  amendatory  act 
providing  for  extensions  to  be  made  by  the  Presi- 
dent "prior  to  the  expiration  of  the  trust  period" 
was  referred  to  and  treated  as  a  legislative  inter- 
pretation of  the  prior  enactment  on  the  same  sub- 
ject, the  Solicitor  pointing  out,  however,  that  action 
by  the  President  after  expiration  of  the  time  "would 
virtually  amount  to  a  reimposition  of  the  restric- 
tions against  alienation,  or  the  creation  of  a  new 
trust,  rather  than  an  extension  of  the  former 
period." 
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In  view  of  the  foregoing,  it  is  my  conclusion 
that  the  power  to  extend  conferred  upon  the  Presi- 
dent by  the  act  of  March  2,  1917,  cannot  reasonably 
be  construed  to  empower  him  to  act  after  the 
trust  period  has  expired.  The  power  conferred  is 
to  extend  an  existing  trust— not  to  revive  an  ex- 
pired trust  or  create  a  new  one.  The  trust  period 
on  the  Pala  Indian  lands,  therefore,  expired  on 
January  5,  and  the  trust  was  not  restored  by  the 
Executive  order  of  January  7.  December  18,  1934, 
the  Indians  of  the  Pala  Band  voted  to  reject  the 
provisions  of  the  Indian  Reorganization  Act  of 
June  18,  1934  (48  Stat.  984).  Section  2  of  that  act 
which  otherwise  would  have  extended  the  trust 
on  their  lands  is  therefore  without  application. 
The  power  again  to  impress  the  lands  with  the 
trust  now  rests  with  Congress  and  I  recommend 
that  immediate  consideration  be  given  to  the  prep- 
aration and  submission  of  a  bill  to  Congress  having 
for  its  purpose  the  restoration  of  the  lands  of  the 
Pala  Indians  to  a  trust  status. 

Nathan  R.  Margold, 

Solicitor. 
Approved:  April  9,   1935. 
Oscar  L.  Chapman,  Assistant  Secretary. 

Navajo  Timber  Sale  Contract 

M-27998  April  27,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  written  request  of  the  Assistant  Commis- 
sioner of  Indian  Affairs  you  have  referred  to  me 
for  my  opinion  the  following  questions  respecting 
the  timber  sale  contract  covering  the  Defiance 
Plateau  Logging  Unit  on  the  Navajo  Indian  Res- 
ervation: 

"  (a)  Has  the  contract  been  breached,  in 
view  of  the  circumstances  and  facts  persented 
herein  and  as  set  forth  in  the  letter  of  Decem- 
ber 7,  1933,  approved  by  the  Department  Jan- 
uary 4,  1934? 

"  (b)  Has  the  contract  with  the  Lutcher  & 
Moore  Lumber  Company  been  canceled?" 

Considering  the  questions  inversely,  it  is  my 
opinion  that  the  contract  has  not  been  canceled 
and  that  the  contract  has  been  breached. 

Before  setting  forth  the  reasons  for  my  opinion, 
reference  should  be  made  to  the  facts  and  circum- 
stances of  this  contract  matter. 


The  original  purchaser  under  this  timber  sale 
contract,  the  McGaffey  Company,  assigned  the  con- 
tract to  the  Lutcher  8c  Moore  Lumber  Company, 
a  Texas  corporation,  on  August  9,  1929,  and  the 
assignment  was  approved  on  August  20,  1929.  The 
Lutcher  &  Moore  Lumber  Company  will  herein- 
after be  referred  to  as  the  purchaser.  The  contract 
obligated  the  purchaser  to  cut  and  remove,  unless 
relieved  by  the  Commissioner  of  Indian  Affairs, 
at  least  25,000,000  feet  of  timber  prior  to  March 
31,  1932  and  not  less  than  25,000,000  feet  each  year 
thereafter  until  the  contract  was  completed.  Acting 
pursuant  to  the  contract  provision  for  relief  from 
cutting  requirements  and  pursuant  to  Regulation 
No.  46  of  the  General  Timber  Sale  Regulations  of 
1920,  which  are  expressly  made  a  part  of  the  con- 
tract, the  Commissioner  of  Indian  Affairs  extended 
the  time  for  removal  of  the  first  25,000,000  feet 
from  March  31,  1932,  to  March  31,  1933,  upon 
certain  conditions  to  which  the  purchaser  agreed 
in  a  supplemental  agreement,  approved  May  27, 
1931.  One  of  these  conditions  was  that  the  pur- 
chaser should  pay  to  the  Superintendent  of  the 
Southern  Navajo  Indian  Agency  for  and  on  behalf 
of  the  Navajo  Tribe  of  Indians  $62,500  in  three 
installments,   namely,   $12,500  prior   to   March   31, 

1931,  $25,000  on  or  before  March  31,  1932,  and 
$25,000  on  or  before  March  31,  1933.  The  first 
installment  was  paid  on  March  30,  1931. 

By    the    Commissioner's    letter    of    February    18, 

1932,  approved  February  20,  1932,  the  $25,000  in- 
stallment payable  on  or  before  March  31,  1932, 
was  waived,  with  express  exclusion  from  the  waiver 
of  the  condition  that  a  $25,000  installment  be  paid 
on  or  before  March  31,  1933.  By  the  same  letter 
there  was  waived  the  requirement  of  a  minimum 
cut  of  25,000,000  feet  annually  "to  the  extent  of 
requiring  an  annual  cut  of  only  10,000,000  feet  dur- 
ing the  five  years  beginning  April  1,  1932." 

The  purchaser  failed  to  cut  any  timber  by  March 
31,  1933,  and  failed  to  pay  on  or  before  that  date 
the  $25,000  installment.  By  letter  of  May  23,  1933, 
approved  May  25,  1933,  the  Commissioner  stated 
to  the  purchaser: 

"As  you  have  been  unable  to  cut  any  of  the 
10,000,000  feet  which  was  required  to  be  cut 
during  the  year  ending  March  31,  1933,  you 
are  hereby  relieved  of  such  requirement  with 
the  understanding  that  you  will  cut  the  neces- 
sary 50,000,000  feet  prior  to  April  1,  1937.  In 
view  of  the  existing  economic  conditions  you 
will  also  be  relieved  from  making  the  payment 
of  $25,000  due  on  or  before  March  31,  1933." 

By  a  telegram  of  July  8,  1933,  the  Commissioner 
advised  the  purchaser: 
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"The  department  regards  with  favor  the  pro- 
posal to  revoke  the  waiver  extending  time  for 
your  timber  operations  STOP  It  is  very  likely 
that  such  action  will  be  taken  immediately 
STOP  This  information  is  forwarded  so  that 
you  may  act  accordingly." 

And,  by  a  letter  of  August  30,  1933,  approved 
September  2,  1933,  the  Commissioner  advised  the 
purchaser  that  "the  relief  granted  you  in  Office 
letter  'Forestry  3260-28-12101-33,'  dated  May  23, 
1933,  is  hereby  revoked  because  the  granting  of 
this  relief  is  deemed  invalid  by  the  Department  of 
the  Interior."  This  relief  had  been  held  to  be 
invalid,  in  view  of  the  act  of  March  4,  1933  (47 
Stat.  1568) ,  by  the  Solicitor's  Opinion  of  August  8, 
1933  (M-27499) ,  signed  by  the  Acting  Solicitor, 
because  the  Indians  involved  had  not  consented 
to  said  relief. 

In  response  to  an  informal  request  of  the  Com- 
missioner of  Indian  Affairs,  I  submitted  to  him  on 
October  23,  1933,  a  memorandum  opinion  on  the 
legal  status  of  this  timber  sale  contract.  In  this 
memorandum  I  stated  that  the  contract  had  been 
breached  as  of  April  1,  1933,  by  the  purchaser's 
failure  to  make  the  $25,000  installment  payment 
required  on  or  before  March  31,  1933,  and  by  its 
failure  to  comply  with  the  requirement  of  cutting 
and  removing  10,000,000  feet  of  timber  by  said 
date.  I  stated  further  that  the  waiver  of  May  23, 
1933,  did  not  affect  the  breach,  because  the  waiver 
was  illegal  and  void  in  view  of  the  act  of  March  4, 
1933,  as  construed  in  the  Solicitor's  Opinion  of 
August  8,  1933,  and,  independent  of  this  first 
reason,  because  the  waiver  had  been  revoked  on 
August  30,  1933.  I  concluded  that  the  contract 
could  be  canceled  by  proceeding  in  accordance  with 
the  General  Timber  Sale  Regulations,  No.  52. 

In  reliance  upon  my  memorandum  the  Commis- 
sioner at  the  Navajo  Tribal  Council  of  October  30, 
1933,  advised  the  tribe  that  his  waiver  of  May  23, 
1933,  was  "without  force— is  null  and  void— never 
had  any  effect,  and  can  be  disregarded  because  it 
was  contrary  to  that  Act  of  Congress  of  last  March 
*  *  *."  He  further  adivsed  the  tribe  that  the 
purchaser  was  in  default  on  its  contract  and  had 
been  since  April  1,  1933,  and  that  if  the  tribe  de- 
sired to  terminate  the  contractual  arrangements 
with  the  purchaser  permanently,  "all  that  would 
be  necessary  would  be  the  serving  of  written 
notice."  At  the  Council  the  Commissioner  again 
had  occasion  to  state  that,  "The  contract  practically 
is  already  dead  and  all  that  is  necessary  is  to  say  so 
in  writing."  The  Council  voted  in  favor  of  cancela- 
tion and  in  favor  of  requesting  the  Secretary  of  the 
Interior  and  the  Commissioner  of  Indian  Affairs 
to  proceed  with  the  collection  of  the  $25,000  due 


from  purchaser  on  March  31,  1933,  and  also  what- 
ever damages  which  may  have  accrued  to  the  tribe 
in  the  breach  of  the  contract.  (Minutes  of  the 
Navajo  Tribal  Council  held  at  Tuba  City,  Arizona, 
October  30,   1933,  pp.  6,   10,   14.) 

On  December  7,  1933,  the  Commissioner,  by 
letter  to  the  Secretary  of  the  Interior,  recommended 
"that  the  timber  contract  held  by  the  Lutcher  & 
Moore  Lumber  Company  for  the  Defiance  Plateau 
Timber  Unit  be  declared  forfeited  and  a  demand 
made  upon  the  Fidelity  and  Deposit  Company  of 
Maryland  for  the  penalty  of  the  bond  in  the  sum 
of  $50,000."  This  letter  was  approved  on  January  4, 
1934,  by  the  Assistant  Secretary.  Neither  the  Indian 
Office  nor  the  Department,  however,  has  taken  any 
action  to  said  letter. 

In  the  Solicitor's  Opinion  of  March  30,  1934 
(M-27681),  I  concluded  that  modifications  in  the 
terms  of  Indian  timber  sale  contracts  made  pur- 
suant to  contract  provisions  therefor  and  without 
the  consent  of  the  Indians  were  valid,  notwith- 
standing the  required  conditions  of  the  act  of 
March  4,  1933  (47  Stat.  1568) .  In  said  opinion  the 
Solicitor's  Opinion  of  August  8,  1933  (M-27499) , 
in  so  far  as  it  was  inconsistent  with  the  subsequent 
opinion,  was  expressly  overrvded. 

It  is  in  view  of  the  foregoing  facts  and  circum- 
stances that  the  questions  presented  for  my  opinion 
must  be  answered. 

/. 

The  contract  has  not  been  canceled. 

No  action  of  cancelation  by  the  method  pro- 
vided for  in  the  contract  has  been  taken.  Regula- 
tion No.  52  of  the  General  Timber  Sale  Regula- 
tions of  1920,  which  are  expressly  made  a  part  of 
the  timber  sale  contract,  provides  that: 

'  *  *  *  Persistent  failure  to  comply  with 
any  one  of  the  requirements  of  the  contract 
or  regulations  after  written  notice  addressed 
to  the  purchaser  by  the  superintendent  or  the 
officer  in  charge  will  be  ground  for  revocation 
by  the  officer  approving  the  contract  of  all 
rights  of  the  purchaser  under  this  and  other 
contracts  and  the  forfeiture  of  his  bond  and 
of  all  moneys  paid,  and  the  purchaser  will  be 
liable  for  all  damage  resulting  from  his  breach 
of  contract." 

Neither  the  superintendent  nor  the  officer  in 
charge,  nor  any  other  official  of  the  Indian  office  or 
the  Department,  has  ever  given  notice  to  the  pur- 
chaser, pursuant  to  this  regulation,  that  it  has  per- 
sistently failed  to  comply  with  the  contract  require- 
ments and  that  its  contract  is,  therefore,  subject  to 
cancellation. 
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Furthermore,  there  is  nothing  in  the  file  to  indi- 
cate that  the  purchaser  received  any  notice  of  the 
Commissioner's  letter  of  December  7,  1933,  recom- 
mending that  the  contract  be  declared  forfeited 
and  a  demand  made  upon  the  surety  company  for 
the  penal  sum  of  the  bond.  Also,  the  Assistant 
Commissioner's  letter  of  November  17,  1934,  re- 
questing this  opinion,  states  that  no  action  has 
been  taken  pursuant  to  the  letter  of  December  7, 
1933.  Although  a  letter  of  September  28,  1934, 
from  Fidelity  and  Deposit  Company  of  Maryland, 
surety  on  the  purchaser's  bonds,  states:  "It  is  our 
understanding  through  Lutcher  &  Moore  that  their 
contract  has  now  been  cancelled,"  the  correspon- 
dence in  the  files,  including  letters  of  the  purchaser 
to  the  United  States  Senators  from  Texas  and  Ari- 
zona and  to  the  Indian  Office,  indicates  an  assump- 
tion by  the  purchaser  that  its  contract  has  not  been 
canceled. 

In  view  of  the  fact  that  no  formal  action  of  can- 
celation has  been  taken  in  compliance  with  the 
cancelation  procedure  established  by  the  contract, 
and  in  view  of  the  fact  that  the  Indian  Office  has 
not  by  any  method  attempted  cancelation,  it  must 
of  necessity  be  concluded  that  cancelation  of  the 
contract  has  not  been  effected.  In  all  probability 
cancelation  could  be  effected  only  by  the  method 
established  by  the  contract  and  the  regulations 
made  a  part  thereof.  But  it  need  not  be  determined 
here  whether  the  contract  method  is  exclusive,  for 
there  has  been  no  attempt  to  cancel  by  either  the 
contract  or  other  method. 

//. 

The  contract  has  been  breached. 

This  conclusion,  which  I  stated  in  my  memo- 
randum opinion  of  October  23,  1933,  on  the  legal 
status  of  this  contract,  has  not  been  changed 
by  the  Solicitor's  Opinion  of  March  30,  1934 
(M-27681),  in  which  I  overruled  in  part  the 
Solicitor's  Opinion  of  August  8,  1933    (M-27499) . 

Under  the  Solicitor's  Opinion  of  March  30,  1934, 
modifications  in  the  terms  of  Indian  timber  sale 
contracts  made  without  the  consent  of  the  Indians 
involved  are  valid  if  made  pursuant  to  contract 
provisions  therefor.  It  follows  that  the  relief  grant- 
ed the  purchaser  by  the  Commissioner's  letter  of 
May  23,  1933,  was  valid,  for  it  was  granted  pursuant 
to  the  provisions  of  the  contract  and  No.  46  of  the 
General  Timber  Sale  Regulations  which  are  a 
part  of  the  contract. 

It  does  not  follow,  however,  that  the  relief  validly 
granted  on  May  23,  1933,  remained  effective,  for  it 
was  revoked  by  the  Commissioner's  letter  of  Aug- 
ust 30,  1933,  approved  on  September  2,  1933. 
Although  the  Commissioner  wrote  to  the  purchaser 


that  the  relief  was  revoked  "because  the  granting 
of  this  relief  is  deemed  invalid  by  the  Department 
of  the  Interior,"  the  revocation  was  nevertheless 
effective. 

The  revocation  was  not  in  violation  of  any 
contract  right  of  the  purchaser,  for  the  relief  was 
not  the  result  of  the  exercise  of  any  option  that 
the  purchaser  held  under  the  contract,  nor  was 
it  granted  for  any  consideration  flowing  from  the 
purchaser. 

Furthermore,  revocation  was  not  precluded  by 
any  equitable  estoppel  in  favor  of  the  purchaser, 
for  the  purchaser  did  not  alter  its  position  in  reli- 
ance on  the  relief  so  as  to  build  an  estoppel  against 
revocation.  The  Commissioner's  memorandum  of 
January  23,  1935,  states  that  the  purchaser  took  no 
action  between  May  23,  1933,  and  the  time  of  revoca" 
tion  in  cutting  or  preparing  to  cut  timber.  The  state- 
ments of  Mr.  F.  H.  Farwell,  Vice  President  of  the 
purchaser  corporation,  made  at  the  Navajo  Tribal 
Council  on  October  30,  1933,  and  the  correspon- 
dence from  the  purchaser  in  the  file  confirms  the 
Commissioner's  memorandum  on  this  matter  of 
fact.  The  file  clearly  shows  that  the  economic  de- 
pression generally  and  the  depressed  lumber  mar- 
ket in  particular  caused  the  purchaser  to  refrain 
from  commencing  operations  under  the  contract 
and  that  the  purchaser  deliberately  held  operations 
in  abeyance  awaiting  market  conditions  which 
would  make  operations  profitable  to  it.  It  was  for 
these  reasons  that  the  purchaser  refrained  from 
commencing  operations  by  March  31,  1933,  between 
March  31,  1933,  and  May  23,  1933,  and  during 
the  summer  of  that  year.  In  these  circumstances  it 
is  clear  that  there  was  no  alteration  in  the  position 
of  the  purchaser  in  reliance  on  the  relief  granted 
on  May  23,  1933.  The  situation  on  August  30,  1933, 
and  at  the  time  when  the  purchaser  received  notice 
of  the  revocation,  was,  therefore,  such  that  the 
Commissioner  could  effectively  revoke  the  relief 
granted  on  May  23. 

As  I  stated  in  my  memorandum  opinion  of  Octo- 
ber 23,  1933,  with  regard  to  the  law  controlling 
revocation  of  a  waiver  of  a  breach  of  contract: 

"In  many  court  decisions  there  is  general 
language  to  the  effect  that  a  waiver  of  a  breach 
of  contract,  once  made,  can  not  be  revoked. 
Examination  of  these  many  decisions,  however, 
reveals  that  in  each  of  them  the  party  favored 
by  the  waiver  had  acted  in  reliance  upon  it, 
had  continued  performance  of  the  contract, 
so  as  to  build  an  estoppel  against  revocation. 
That  the  Purchaser  would  have  to  act  in  reli- 
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ance  on  the  waiver  before  he  could  rely  upon 
it  is  indicated  in  the  case  of  Watkins  v.  Neff 
(1927;  288  Pa.  314,  136  Atl.  221),  in  which 
the  court  held  that  where  a  default  is  waived 
the  one  in  default  may  tender  performance 
and  enforce  the  contract  obligations;  but  that 
if  he  fails  to  tender  performance  or  to  perform 
he  can  not  rely  upon  the  waiver.  Section  297 
of  the  Restatement  of  the  Law  of  Contracts 
states  the  rule  applicable  here,  as  follows: 
'Such  a  waiver,  unless  it  is  a  binding  promise 
within  the  rules  for  the  formation  of  contracts, 
can  be  retracted  at  any  time  before  the  other 
party  has  materially  changed  his  position  in 
reliance  thereon,  but  not  afterwards.' 

and  illustrates  the  rule  thusly: 

'A  contracts  to  buy  and  B  contracts  to  sell 
goods  to  be  delivered  by  September  1.  The 
goods  are  not  delivered  by  that  day.  On  Sep- 
tember 2  A  writes  B  that  he  will  accept  the 
goods  if  delivered  by  September  15.  On  Sep- 
tember 8  A  writes  B  that  he  has  changed  his 
mind  and  will  not  accept  the  goods.  A  is  bound 
to  take  the  goods  on  September  15  if  B  materi- 
ally changes  his  position  after  receiving  the 
letter  of  September  2,  and  before  receiving  that 
of  September  8.  Otherwise  A  is  not  bound  to 
take  them.'" 

Whether  the  Commissioner  would  have  revoked 
the  relief  granted  on  May  23,  1933,  had  he  known 
on  August  30,  1933,  that  the  relief  had  been  validly 
granted,  is  immaterial  to  a  determination  of  the 
legal  status  of  the  contract,  for  he  did  revoke;  and 
he  could  revoke  for  no  reason  at  all  or  for  any 
reason,  even  an  incorrect  one.  The  conclusion  of 
my  memorandum  opinion  of  October  23,  1933, 
that  the  contract  was  breached  as  of  April  1,  1933, 
stands,  in  view  of  the  revocation  of  the  relief  grant- 
ed, notwithstanding  the  changed  construction  of  the 
act  of  March  4,  1933,  made  in  my  opinion  of  March 
30,  1934. 

Whether,  in  view  of  the  incorrect  premise  of  the 
reason  assigned  for  the  revocation  of  August  30, 
1933,  relief  from  the  contract  requirements  which 
have  been  breached  should  now  be  granted  is  a 
matter  for  administrative  determination. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  April  27,  1935. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 


Royalty  Payment  on  Gasoline— 
Osage  Reservation 

M-27902  April  30,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  whether 
royalty  should  be  paid  on  gasoline  manufactured 
from  casing-head  gas  produced  from  property  held 
under  an  Osage  oil  lease  by  the  lessee  and  used  as 
fuel  for  a  tractor  in  carrying  on  drilling  operations 
on  the  leased  premises.  A  ruling  on  the  point  has 
been  asked  by  W.  H.  McBride,  Inc.,  holder  of 
three  leases  on  the  Osage  Reservation. 

An  interpretation  of  several  sections  of  the  leases 
and  of  the  departmental  regulations  is  called  for. 
Those  which  have  been  brought  in  question  are  as 
follows: 

Section  2  of  the  lease: 

"The  lessee  agrees  to  pay  or  cause  to  be  paid 
to  the  superintendent  of  the  Osage  Indian 
Agency  at  Pawhuska,  Oklahoma,  for  the  lessor, 
as  royalty,  the  sum  of  16%  per  cent  of  the  gross 
proceeds  from  sales  after  deducting  the  oil 
used  for  fuel  in  operating  the  lease  *   *   *   " 

Section  12  of  the  lease: 

'All  casing-head  gas  shall  belong  to  the  oil 
lessee  and  when  used  for  the  manufacture  of 
gasoline  shall  be  metered  and  be  subject  to  a 
royalty  of  16%  per  cent  based  on  the  market 
value  of  the  gasoline  contents,  and  all  such 
gas  not  utilized  by  the  oil  lessee  on  his  leased 
premises  or  for  operatng  other  adjoining  leases 
within  the  Osage  Reservation,  shall  belong  to 
the  gas  lessee,  subject  to  the  prescribed  royalty 
of  16%  per  cent." 

Section  16  of  the  lease: 

"This  lease  is  subject  to  the  regulations  now 
or  hereafter  prescribed  by  the  Secretary  of  the 
Interior,  relative  to  such  leases,  all  of  which 
are  made  a  part  of  this  lease:  Provided,  That 
no  regulations  made  after  the  approval  of  this 
lease  shall  operate  to  affect  the  term  of  lease, 
rate  of  royalty,  rental  or  acreage,  unless  agreed 
to  by  both  parties." 

Section  10  of  the  regulations  approved  July  12, 
1932: 
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"When  oil  lessees  manufacture  casing-head 
gasoline  from  casing-head  gas  produced  from 
their  own  leases,  payment  for  the  royalty  inter- 
est of  the  lessor  shall  be  at  the  rate  of  16% 
per  cent  (or  the  royalty  specified  in  the  lease) 
to  be  computed  on  33%  per  cent  of  the  gaso- 
line extracted  as  provided  in  paragraph  6,  and 
which  shall  be  subject  to  change  as  prescibed 
in  paragraph  9." 

These  leases  were  approved  May  17,  1916.  Early 
leases  and  the  regulations  governing  the  leasing  of 
Osage  oil  lands  did  not  make  any  provision  for 
casing-head  gas  or  the  gasoline  manufactured  there- 
from. The  regulations  approved  July  3,  1916,  and 
the  leases  made  thereunder  provided  for  royalty 
payments  on  only  crude  oil  and  natural  gas.  It  was 
not  until  July  8,  1916,  that  any  provision  was  in- 
cluded in  the  regulations  for  payment  of  royalty 
on  casing-head  gas  and  gasoline.  These  leases  were 
approved  on  regulation  lease  forms  prior  to  this 
date.  The  provisions  of  the  leases,  however,  and  the 
regulations  of  the  Department  existing  at  the  time 
the  leases  were  approved,  or  as  amended  subse- 
quently, are  to  be  construed  together,  in  accor- 
dance with  section  16  of  the  leases.  See  Utilities  Pro- 
duction Corp.  v.  Carter  Oil  Co.,  72  Fed.  (2d)  655, 
657.  The  regulations  are  made  part  of  the  lease  with 
cetrain  limitations  not  relevant  here.  No  question 
has  been  raised  regarding  any  change  in  the  rate 
of  royalty,  nor  in  the  term  of  lease,  nor  in  regard 
to  rental  or  acreage.  The  sole  question  presented 
for  determination  involves  what  products  shall  be 
subject  to  the  prescribed  royalty  and,  inasmuch  as 
these  leases  do  not  prohibit  changes  in  the  basis 
of  computing  royalty,  there  is  no  reason  why  casing- 
head  gasoline  should  not  be  made  subject  to  royalty 
at  the  prescribed  rate.  Section  10  of  the  regulations 
approved  July  12,  1932,  therefore,  must  be  regarded 
as  a  proper  part  of  the  leases. 

Neither  section  2  nor  section  12  of  the  leases  are 
decisive  of  the  question  presented  here.  Though 
all  originate  from  the  same  source,  oil,  casing-head 
gas  and  gasoline  manufactured  therefrom  are  dis- 
tinct products.  The  first  two  are  derived  from  the 
ground  in  their  natural  state,  while  gasoline  is  a 
manufactured  commodity.  Provisions  in  the  leases 
relating  to  oil  and  casing-head  gas  do  not,  therefore, 
necessarily  apply  to  casing-head  gasoline. 

Section  2  of  the  leases  applies  to  crude  oil,  and 
allows  a  deduction  for  operating  purposes  from  the 
amount  subject  to  royalty  charges.  It  does  not,  how- 
ever, create  an  exemption  for  casing-head  gasoline 
similarly  utilized. 

Section  12  deals  with  casing-head  gas,  and  pro- 
vides for  royalties  to  be  paid  by  the  oil  and  gas 


lessees  depending  on  certain  contingencies  and  sub- 
ject to  certain  limitations.  When  used  for  the  man- 
ufacture of  gasoline  the  gas  is  subject  to  payment  by 
the  oil  lessee  of  royalty  based  on  the  market  value 
of  the  gasoline  contents.  It  is  royalty  free  when 
used  for  operating  purposes  on  the  leased  premises. 
It  is  not  clear,  however,  whether  royalty  is  payable 
on  the  gas  used  for  manufacture  of  gasoline  at  all 
times,  regardless  of  the  use  to  which  the  gasoline  is 
put,  or  whether  gasoline  used  on  the  premises  falls 
within  the  exemption  applicable  to  casing-head  gas 
so  used. 

Whatever  may  be  the  correct  construction  in 
this  connection,  section  10  of  the  regulations  is 
specific  on  the  point  involved.  It  is  necessary  to 
consider  section  12  standing  by  itself,  for  section  10 
clarifies  it  and  eliminates  any  confusion  that  might 
otherwise  exist.  It  provides  for  royalty  payments  for 
the  interest  of  the  lessor  based  on  33%  percent  of 
the  gasoline  extracted.  The  section  has  two  effects. 
On  the  one  hand,  it  changes  the  provisions  of  sec- 
tion 12  relating  to  the  basis  of  computing  royalty 
when  gasoline  is  manufactured  from  casing-head 
gas.  The  amount  of  gasoline  extracted,  rather  than 
the  gasoline  contents,  is  made  the  basis  of  measure- 
ment. On  the  other  hand,  there  can  no  longer  be 
any  confusion  as  to  whether  casing-head  gasoline 
used  on  the  premises  should  be  royalty  free  within 
the  exemption  applied  to  casing-head  gas  so  uti- 
lized. It  provides  specifically  that  royalty  shall  be 
charged  on  33%  percent  of  any  and  all  gasoline 
extracted,  and  that  66%  percent  shall  be  allowed 
royalty  free  for  operating  purposes.  Whether  the 
gasoline  is  produced  for  use  on  the  premises,  or 
for  resale,  or  any  other  purpose  royalty  is  payable 
in  accordance  with  the  above  proportions. 

The  intent  of  the  section  clearly  is  to  preserve 
the  interest  of  the  Osage  Tribe  in  a  community 
that  was  of  no  great  commercial  significance  at  the 
time  these  leases  were  approved,  but  that  has  since 
become  of  considerable  value,  both  for  resale  and 
fuel  purposes.  As  pointed  out  by  the  Acting  Super- 
intendent of  the  Osage  Reservation  in  his  recom- 
mendations on  the  subject,  "it  seems  unfair  to  the 
Osage  tribe  to  ask  that  they  be  assessed  further 
operation  expense  when  they  have  already  made 
a  very  liberal  contribution  under  the  provisions  of 
the  regulations  for  that  purpose."  The  fact  that 
the  leases  themselves  say  nothing  on  the  question 
is  without  importance.  Section  10  clearly  and  ex- 
plicitly remedies  this  defect. 

I  am  of  the  opinion,  therefore,  that  royalty 
should  be  paid  at  the  rate  of  16%  percent  compu- 
ted on  33%  percent  of  the  gasoline  extracted  from 
casing-head  gas,  whether  actually  used  in  operating 
the  lease  or  not,  the  remaining  66%  percent  being 
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royalty  free  under  the  terms  of  section   6  of   the 
regulations. 

Charles  Fahy, 
Acting  Solicitor. 
Approved:  April  30,   1935. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Red  Lake  Chippewa— Enrollment 

May  14,  1935. 

Memorandum  for  the  Co?nmissioner 
of  Indian  Affairs: 

I  am  returning  without  approval  your  letter  of 
April  22  recommending  the  enrollment  with  the 
Lake  Band  of  Chippewa  Indians  in  Minnesota  of 
Patricia  Cameil  Peron  and  Donna  Peron,  children 
of  Mrs.  Leona  Lealin  Peron,  an  enrolled  mixed 
blood  Indian  of  the  Red  Lake  Band. 

The  enrollment  of  these  children  does  not  ap- 
pear to  be  justified  by  anything  contained  in  the 
present  record.  In  the  first  place,  they  are  not  rec- 
ognized by  the  Red  Lake  Band  of  Indians  as  mem- 
bers, the  Indians  in  general  council  having  in  fact 
declined  to  approve  their  enrollment.  In  the  sec- 
ond place,  they  are  the  issue  of  a  marriage  between 
an  Indian  woman  and  a  white  man  and  the  mar- 
riage having  been  solemnized  after  June  7,  1897, 
they  are  not  entitled  to  enrollment  under  the  act  of 
that  date  (30  Stat.  62,90) .  Finally,  it  is  well  estab- 
lished than  an  Indian  woman  loses  her  tribal  mem- 
bership where  she  marries  a  white  man,  separates 
from  the  tribe  and  lives  with  him  among  white 
people.  It  is  also  well  settled  that  the  children  of 
such  a  marriage  take  the  status  of  the  father  rather 
than  that  of  the  mother  unless  the  mother  remains 
in  the  tribal  environment  and  retains  her  tribal 
membership  and  the  children  are  born  in  the  tribal 
environment  and  there  reared  by  her  with  the 
father  failing  to  discharge  his  duties  to  them.  See 
Malbert  v.  United  States  (283  U.S.  753,  763)  ;  Oakes 
v.  United  States  (172  Fed.  305) . 

One  of  the  children  was  born  in  Los  Angeles, 
California,  after  the  mother  had  long  been  absent 
from  the  reservation.  See  Superintendent's  letter  of 
June  22,  1934.  The  other  child  was  born  on  the 
reservation  after  the  mother  had  returned  there. 
The  marriage  of  Mrs.  Peron  to  a  white  man, 
coupled  with  absence  from  the  reservation  and 
residence  among  the  whites,  appears  to  have  put  an 
end  to  her  tribal  membership.  The  child  thereafter 
born  to  her  in  California  clearly  was  not  born  into 
tribal  membership  and  cannot  be  enrolled,  nor  does 
the  child  born  after  her  return  to  the  reservation 


stand  in  any  better  position.  If,  as  appears  to  be  the 
case,  the  membership  of  the  mother  had  terminated, 
her  return  to  the  reservation  would  neither  restore 
her  tribal  membership  nor  confer  tribal  member- 
ship rights  on  her  children  born  there  unless  the 
tribe  itself  recognizes  them  as  members.  Such  recog- 
nition in  the  present  case  has  so  far  been  withheld. 

Charles  Fahy, 

Acting  Solicitor. 


Bed  of  Arkansas  River— Title 
M-27996  May  14,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  the  owner- 
ship of  the  bed  of  the  Arkansas  River  where  it 
forms  the  western  boundary  of  the  Kaw  Indian 
Reservation  in  Oklahoma. 

The  Kaw  tribe  of  Indians  is  asserting  title  to 
the  river  bed  between  the  upland  and  the  mid- 
channel  of  river  and  on  March  4,  1934,  executed 
an  oil  and  gas  lease  on  the  river  bed  lands  to  one 
D.  J.  Donahoe,  Jr.  of  Ponca  City,  Oklahoma.  The 
lease  is  accompanied  by  an  agreement  between  the 
tribe  and  Mr.  Donahoe  under  which  the  latter 
undertakes  to  protect  the  right  and  interest  of  the 
tribe  in  the  leased  lands  at  his  own  expense,  such 
expense  to  include  the  cost  of  hiring  competent 
counsel. 

It  is  appropriate  to  state  at  the  outset  that  the 
lease  and  agreement  which  have  been  submitted 
for  approval  of  the  Secretary  of  the  Interior  can- 
not be  approved  at  this  time  even  though  the  lands 
involved  belong  to  the  lessor  tribe.  The  lease  pur- 
ports to  have  been  executed  under  section  3  of  the 
act  of  February  28,  1891  (26  Stat.  795)  and  was  let 
privately  without  advertising  or  public  sale.  The 
act  of  1891  was  amended  in  1924  (act  of  May  29, 
1924,  43  Stat.  244)  to  require  that  all  oil  and  gas 
leases  on  tribal  lands  subject  to  lease  under  the  act 
of  1891  be  sold  at  "public  auction."  In  view  of 
this  statutory  requirement,  there  is  no  authority  for 
approval  of  the  present  lease  which  was  not  ex- 
ecuted pursuant  to  a  public  auction  sale. 

The  lands  comprising  the  Kaw  Indian  Reserva- 
tion were  part  of  a  large  tract  purchased  by  the 
Osage  tribe  of  Indians  from  the  Cherokee  nation 
pursuant  to  the  act  of  June  5,  1872  (17  Stat.  228) . 
The  description  of  the  entire  tract  as  set  forth  in 
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the  act  is  "bounded  on  the  east  by  the  96th  merid- 
ian, on  the  south  and  west  by  the  northline  of  the 
Creek  country  and  the  main  channel  of  the  Arkan- 
sas River,  and  on  the  north  by  the  south  line  of 
the  State  of  Kansas."  The  act  provided  that  the 
Osage  tribe  should  permit  the  settlement  on  the 
land  of  the  Kansas  (Kaw)  tribe  of  Indians— not 
exceeding  160  acres  for  each  member  of  that  tribe 
to  be  paid  for  out  of  the  proceeds  of  sales  of  lands 
in  Kansas  belonging  to  the  Kaws.  Payment  for  the 
entire  tract  was  made  to  the  Cherokees  by  the 
Osages.  The  Osages  were  then  paid  by  the  Kaws 
for  the  lands  assigned  to  them  and  the  respective 
tracts  were  duly  conveyed  to  the  United  States  in 
trust  for  the  Osage  and  Kaw  tribes  by  a  deed  ex- 
ecuted June  14,  1883,  under  authority  of  an  act 
of  the  Cherokee  nation.  The  deed  described  the 
land  by  townships  and  fractional  townships,  the 
latter  being  located  on  the  left  bank  of  the  Arkan- 
sas River.  In  Brewer  Oil  Company  v.  United  States 
(260  U.S.  77)  the  Supreme  Court  considered  the 
scope  of  the  title  acquired  by  the  Osage  tribe  under 
the  Cherokee  deed  and  held  that  the  deed,  inter- 
preted in  the  light  of  the  language  used  in  the  act 
of  1872,  carried  title  to  the  river  bed  land  out  to 
the  main  channel.  Under  this  decision,  it  is  clear 
that  the  title  of  the  Kaw  tribe  acquired  under  the 
same  deed  likewise  extended  to  the  main  channel 
of  the  stream. 

The  reservation  thus  established  for  the  Kaw 
tribe  aggregated  100,137.32  acres  and  was  main- 
tained until  July  1,  1902,  when  Congress  by  an 
act  of  that  date  (32  Stat.  636)  accepted,  ratified 
and  confirmed  an  agreement  submitted  by  the  tribe 
providing  for  disposition  of  the  reservation  by 
directing  that  all  of  the  lands  with  the  exception 
of  certain  tracts  reserved  for  school,  agency,  ceme- 
tery and  town  site  purposes,  be  divided  among  the 
members  of  the  tribe,  giving  to  each  his  or  her  fair 
share  in  acres.  Specific  provision  was  made  for  a 
homestead  allotment  to  each  member  of  160  acres, 
the  balance  to  be  divided  equally  in  acres  among 
the  members  "giving  to  each  as  nearly  as  prac- 
ticable the  same  number  of  acres  of  farming  and 
grazing  lands."  The  agreement  was  carried  into 
effect  by  making  the  allotments  provided  for,  title 
passing  to  the  allottees  by  deeds  containing  pre- 
scribed restrictions  against  alienation.  The  deeds 
described  the  lands  according  to  legal  subdivisions 
established  by  meander  line  surveys  of  the  upland 
and  shown  on  official  plats.  The  deeds  for  the  lands 
bordering  on  the  stream  contained  no  express  in- 
clusion or  exclusion  of  rights  in  the  river  bed. 

The  question  for  decision  is  whether  title  to  the 
river  bed  land  passed  with  the  allotment  of  the 
upland  or  whether  the  river  bed  remained  tribal 


land  subject  to  disposition  as  such.  As  the  Arkansas 
River  where  it  forms  the  western  boundary  of  the 
Kaw  Reservation  is  a  nonnavigable  stream  (Brewer 
Oil  Company  v.  United  States,  supra,)  the  answer 
to  this  question  is  determined  I  think  by  the  Deci- 
sion of  the  Supreme  Court  of  the  United  States  in 
Oklahoma  v.  Texas  (258  U.S.  570)  and  that  of 
the  Circuit  Court  of  Appeals,  8th  Circuit  in  United 
States  v.  Hayes  (20  Fed.  2d.  873;  certiorari  denied 
270  U.S.  552) .  In  the  Oklahoma-Texas  case  the 
question  was  whether  allotments  made  to  the 
Kiowa,  Comanche  and  Apache  Indians  in  Okla- 
homa of  lands  on  the  north  bank  of  the  Red  River, 
a  nonnavigable  stream,  carried  title  to  the  river 
bed  in  front  thereof.  There,  as  here,  the  tribal 
reservation  extended  to  the  mid-channel  of  the 
river.  There,  as  here,  the  allotments  were  made 
according  to  legal  subdivisions  established  by  a  sur- 
vey of  the  upland,  and  there,  as  here,  the  patents 
contained  no  express  exclusion  or  inclusion  of  the 
river  bed  lands.  The  court  found  that  in  executing 
the  allotment  acts  there  was  no  attempt  to  dispose 
of  the  river  bed  separately  from  the  upland  and 
held  that  the  conveyances  of  the  riparian  tracts 
conferred  a  title  not  merely  to  the  water  line  but 
to  the  middle  of  the  stream.  Such  was  the  effect  of 
the  conveyances  under  the  Oklahoma  law,  and  in 
so  holding,  the  court  applied  the  general  rule  that: 

"Where  the  United  States  owns  the  bed  of  a 
nonnavigable  stream  and  the  upland  on  one 
or  both  sides,  it,  of  course,  is  free  when  dis- 
posing of  the  upland  to  retain  all  or  any  part 
of  the  river  bed;  and  whether  in  any  particu- 
lar instance  it  has  done  so  is  essentially  a  ques- 
tion of  what  it  intended.  If  by  a  treaty  or 
statute  or  the  terms  of  its  patent  it  has  shown 
that  it  intended  to  restrict  the  conveyance  to 
the  upland  or  to  that  and  a  part  only  of  the 
river  bed,  that  intention  will  be  controlling; 
and,  if  its  intention  be  not  otherwise  shown, 
it  will  be  taken  to  have  assented  that  its  con- 
veyance should  be  construed  and  given  effect 
in  this  particular  according  to  the  law  of  the 
State  in  which  the  land  lies.  Where  it  is  dis- 
posing of  tribal  land  of  Indians  under  its 
guardianship  the  same  rules  apply." 

In  the  case  of  United  States  v.  Hayes,  supra,  the 
United  States  on  behalf  of  the  Creek  nation  as- 
serted title  to  the  bed  of  the  Arkansas  and  Cimmar- 
ron  Rivers— both  nonnavigable  streams  at  the 
places  of  controversy— as  against  the  upland  allot- 
tees and  their  successors  in  interest.  In  a  lengthy 
and  well  considered  opinion,  the  Court  of  Appeals 
rejected  the  claim  and  held  that  the  title  of  the 
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riparian  allottees  to  the  lands  conveyed  according 
to  meander  line  surveys  extended  to  the  thread 
of  the  streams. 

These  decisions  must  be  considered  as  decisive 
of  the  question  of  the  title  in  the  present  case  in 
the  absence  of  anything  to  show  an  intention  to 
reserve  to  the  Kaw  tribe  the  river  bed  lands.  The 
deeds  to  the  allottees  contain  nothing  to  show  an 
intent  to  reserve  the  river  bed;  nor  do  the  provi- 
sions of  the  allotment  agreement  support  the  claim 
of  the  tribe  in  this  respect.  The  agreement  spe- 
cifically provides  for  the  allotment  of  all  of  the 
tribal  lands  except  those  specifically  reserved  from 
allotment  and  the  specific  reservations  made  do  not 
include  the  river  bed  lands.  It  is  contended,  how- 
ever, that  an  intent  to  reserve  the  river  bed  lands 
may  be  inferred  from  the  fact  that  to  allow  the 
riparian  allottees  to  have  such  lands  would  give 
to  them  a  greater  acreage  than  that  allowed  by  the 
allotment  agreement,  thereby  disregarding  equality 
of  division  in  acres  which  that  agreement  expressly 
provided  for.  This  contention  cannot  be  taken  seri- 
ously but  must  be  rejected  for  reasons  well  stated 
by  the  Circuit  Court  of  Appeals  in  denying  a 
similar  claim  asserted  on  behalf  of  the  Creek  na- 
tion in  United  States  v.  Hayes,  supra.  The  court 
said: 

"Viewing  the  matter  as  of  the  time  these 
Agreements  were  made,  as  we  should,  there 
was  no  money  value  in  these  river  bed  lands, 
therefore,  there  would  be  no  disturbance  in 
the  'value*  standard  of  allotment.  There  would 
be  an  excess  in  acreage  but  acreage  was  not  the 
controlling  basis  of  division  of  lands— it  was 
acreage  of  a  given  standard  of  value.  More- 
over, this  excess  in  acreage  was  of  land  which 
had  no  apparent  usefulness— at  least  none  in 
and  of  itself.  It  might  well  be  regarded  as  of 
no  account.  Suppose  allotment  had  been  at- 
tempted on  an  acreage  basis  which  included 
this  worthless  river  bed  land  as  part  of  the  160 
acres  allotted,  would  it  not  have  been  opposed 
as  unfair  and  unauthorized?  What  Congress 
designed  and  what  the  Agreements  contem- 
plated was  that  each  allottee  should  have  160 
acres  of  land,  not  150  acres  of  land  and  ten 
acres  of  sand  covered  by  the  fluctuating  waters 
of  a  bordering  stream.  The  course  of  dealing 
by  the  United  States  in  the  disposal  of  the 
public  lands  is  suggestive,  if  not  analogous. 
'It  has  been  the  practice  of  the  government 
from  its  origin,  in  disposing  of  the  public 
lands,  to  measure  the  price  to  be  paid  for  them 
by  the  quantity  of  upland  granted,  no  charge 
being  made  for  the  lands  under  the  bed  of  the 


stream,  or  other  body  of  water.  The  meander 
lines  run  along  or  near  the  margin  of  such 
waters  are  run  for  the  purpose  of  ascertaining 
the  exact  quantity  of  the  upland  to  be  charged 
for,  and  not  for  the  purpose  of  limiting  the 
title  of  the  grantee  to  such  meander  lines.' 
Grand  Rapids  &  Indiana  R.  Co.  v.  Butler, 
159  U.S.  87,  93,  15  S.Ct.  991,  933  (40  L.Ed. 
95) ." 

In  view  of  the  foregoing  I  conclude  that  the  con- 
veyances to  the  allottees  of  the  land  bordering  on 
the  Arkansas  River  within  the  Kaw  Indian  Reser- 
vation carried  title  to  the  thread  of  the  stream  and 
that  no  interest  or  title  was  reserved  or  retained 
by  the  Kaw  tribe. 

Charles  Fahy, 
Acting  Solicitor. 
Approved:  May  14,  1935. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Contract  With  State  for 
Schooling  Indians 


May  21,  1935. 


Memorandum  for  the  Secretary: 


May  8,  the  Assistant  Commissioner  of  Indian 
Affairs  submitted  for  my  consideration  the  at- 
tached contract  with  the  State  of  Washington 
which  provides  for  the  education  in  the  State 
schools  of  all  the  Indian  children  of  that  State 
during  the  fiscal  year  1935. 

The  contract  was  executed  on  behalf  of  the  State 
under  date  of  April  2,  1935,  by  the  Governor  of 
the  State  and  the  State  Superintendent  of  Public 
Instruction.  In  conformity  with  the  suggestion 
made  in  my  memorandum  of  February  27  the  con- 
tract is  accompanied  by  an  opinion  of  the  Assis- 
tant Attorney  General  of  the  State  of  Washington, 
holding  that  the  State  is  authorized  to  enter  into 
contracts  of  this  nature.  In  my  opinion  this  is  a 
sufficient  affirmative  showing  of  the  legal  author- 
ity of  the  State  to  enter  into  the  contract  and, 
therefore,  meets  the  requirements  of  the  Act  of 
April  16,  1934   (48  Stat.  596). 

The  contract  provides  for  the  payment  to  the 
State  of  Washington  out  of  funds  appropriated  by 
Congress  of  the  sum  of  $100,963  less  any  disburse- 
ments made  during  the  fiscal  year  1935  by  the 
Indian  superintendents  for  the  purposes  the  con- 
tract is  intended  to  cover.  Under  the  provisions 
of  the  contract  this  amount  is  to  be  paid  in  three 
installments,  the  last  installment  to  be  paid  at  the 


May  22,  1935 


Opinions  of  the  Solicitor 


555 


end  o£  the   fourth  quarter.   Due   to  delay  in   the 
[  execution  of  the  contract  none  of  the  installment 
i   payments  provided   for  in   the  contract  has  been 
I  made.  However,  tuition  payments  for  Indian  chil- 
I  dren  have  been  made  during  the  year  by  the  In- 
I  dian   Service.   These   amounts  must   be   deducted 
i   from  the  payment  due  the  State  under  the  contract 
as  provided  therein.  I  am  informed  by  the  Office 
of  Indian  Affairs  that  in  view  of  the  payments  so 
i  made  to  date  the  amount  due  the  State  under  the 
contract   will    be    less    than    the    final    installment, 
f  which  is  $25,240.75.  The  State  will  be  required  to 
i   submit  a  claim  for  the  balance  due  under  the  con- 
tract, which  claim  will  be  presented  to  the  General 
Accounting    Office    for    approval    and    settlement 
before  payment  thereof  is  made.  The  seal  of  the 
State  has  not   been   affixed   to   the   contract   as   is 
:   apparently  required  by   the  laws  of  the   State   of 
|  Washington.    However,    following   your   execution 
of  the  contract  it  will  be  transmitted  to  the  State 
Officials  for  correction  in  this  respect. 

With  this  understanding  and  the  further  under- 
standing that  payment  of  the  balance  due  the  State 
will  be  made  in  the  manner  described  above,  I 
recommend  that  you  sign  the  attached  contract. 

Charles  Fahy, 
Acting  Solicitor. 


Issuance  of  Patents— 
Quinaielt  Reservation 

M-27770  May  22,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
Section  1  of  the  Act  of  June  18,  1934  (48  Stat. 
984) ,  takes  away  the  authority  conferred  upon  the 
Secretary  of  the  Interior  by  the  Act  of  May  28, 
1934  (48  Stat.  811),  to  issue  patents  to  individual 
Indians  for  lots  within  the  village  of  Taholah  on 
the  Quinaielt  Reservation  in  Washington. 

The  Act  of  May  28,  1934,  reads: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized,  upon  application  by 
any  qualified  Indian  living  within  the  Indian 
village  of  Taholah,  on  the  Quinaielt  Indian 
Reservation  in  the  State  of  Washington,  to 
issue  to  such  Indian  a  patent  for  not  to  exceed 
two  contiguous  lots  within  said  village,  one 
of  which  lots  must  be  occupied  by  said  appli- 


cant: Provided,  That  where  pursuant  to  sec- 
tion 10  of  the  Act  of  June  25,  1910  (36  Stat. 
L.  858)  ,  one  lot  within  said  Indian  village  has 
heretofore  been  patented  to  any  Indian  living 
thereon  said  Secretary  of  the  Interior  is  hereby 
authorized  to  patent  to  such  Indian,  or  to  his 
or  her  heirs  in  case  of  death,  one  additional 
contiguous  lot  wherever  available.  All  patents 
issued  hereunder  shall  be  of  the  legal  effect 
prescribed  by  said  section  10  of  the  Act  of  June 
25,  1910,  and  all  lots  so  patented  to  said  In- 
dians shall  be  disposed  of  as  provided  for  in 
section  1  of  that  Act." 

Section  1  of  the  Act  of  June  18,  1934,  reads: 

"That  hereafter  no  land  of  any  Indian  res- 
ervation, created  or  set  apart  by  treaty  or  agree- 
ment with  the  Indians,  Act  of  Congress,  Execu- 
tive order,  purchase  or  otherwise,  shall  be 
allotted  in  severalty  to  any  Indian." 

Section  1  of  the  Act  of  June  18  needs  little  inter- 
pretation. Its  obvious  purpose  is  to  preserve  in 
communal  ownership  all  tribal  lands  of  Indian  res- 
ervations. It  accomplishes  that  purpose  by  the 
declaration  that  no  such  lands  shall  be  allotted  in 
severalty  to  any  Indian.  To  that  extent,  the  act  is 
incompatible  with  and,  therefore,  supplants  all 
prior  laws,  both  general  and  special,  purporting  to 
authorize  allotments  in  severalty  in  any  form  on 
any  reservation  to  which  the  act  applies,  and  this, 
notwithstanding  the  fact  that  the  act  contains  no 
general  repeal  provision.  See  United  States  v. 
Yuginovich  (256  U.S.  450,  463)  ;  United  States  v. 
Berkeness  (275  U.S.  149)  ;  United  States  v.  Tiger 
(19  Fed.  (2d)  35,  38) .  The  act  extends  to  and 
binds  all  Indian  tribes  or  bands  under  the  jurisdic- 
tion of  the  Federal  Government  save  those  ex- 
pressly excluded  by  Section  13  and  those  who,  in 
the  exercise  of  the  privilege  conferred  by  Section 
18,  vote  against  its  application.  The  Indians  of  the 
Quinaielt  Reservation  are  not  excluded  by  Section 
13,  and  on  April  15  last  they  voted  to  accept  the 
provisions  of  the  Act. 

The  lands  within  the  village  of  Taholah  author- 
ized to  be  patented  to  individual  Indians  by  the  Act 
of  May  28  are  tribal  lands.  Under  Section  1  of  the 
Act  of  June  18  such  lands  cannot  be  allotted  in 
severalty  to  individual  Indians.  The  term  "allotted 
in  severalty"  is  a  familiar  one  in  Indian  administra- 
tion and  comprehends  the  setting  aside  to  an  indi- 
vidual Indian  of  a  tract  of  land  from  the  common 
tribal  holding  accomplished  usually  by  the  issuance 
of  a  patent  or  other  instrument  of  conveyance  in 
such  form  as  to  divest  the  tribal  title  and  substitute 
therefor  an  individual   title.   Such  is  the  effect  of 
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the  patents  authorized  to  be  issued  by  the  Act  of 
May  28.  That  act  declares  that  the  patents  shall  be 
of  the  legal  effect  prescribed  by  the  Act  of  June  25, 
1910  (36  Stat.  858) ,  and  that  all  lots  so  patented 
shall  be  disposed  of  as  provided  in  Section  1  of  that 
act.  Under  the  sections  cited  from  the  Act  of  1910 
the  patented  lands  become  the  individual  property 
of  the  patentees  free  from  any  tribal  claim.  This 
change  from  tribal  to  individual  ownership  is  pre- 
cisely what  Congress  by  Section  1  of  the  later  and 
controlling  act  of  June  18  has  emphatically  declared 
shall  not  be  done. 

It  follows  that  the  issuance  of  patents  to  individ- 
ual Indians  for  lots  in  the  village  of  Taholah  is  not 
now  authorized. 

Charles  Fahy, 
Acting  Solicitor. 
Approved:  May  22,  1935. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Reappraisement  of  Land— 
Ft.  Peck  Reservation 

M-28028  May  24,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  asked  me  for  an  opinion  as  to  whether 
the  act  of  June  6,  1912  (37  Stat.  125) ,  providing  for 
reclassification  or  reappraisement  of  the  unallotted 
or  otherwise  unreserved  lands  within  any  Indian 
reservation  opened  to  settlement  and  entry,  where 
the  existing  classification  or  appraisement  is,  in  the 
opinion  of  the  Secretary  of  the  Interior,  erroneous, 
is  applicable  to  opened  lands  of  Indian  reservations 
which  were  covered  by  entries  at  the  time  re- 
appraisements  were  approved. 

The  question  has  been  raised  in  connection  with 
the  Fort  Peck  Indian  Reservation,  Montana.  The 
surplus  lands  of  that  reservation  were  opened  to 
homestead  and  desert-land  entry  under  the  pro- 
visions of  the  act  of  May  30,  1908  (35  Stat.  558) , 
after  they  had  been  classified  and  appraised.  The 
later  act  of  June  6,  1912,  supra,  reads  as  follows: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  to  cause  to  be  classi- 
fied or  reclassified  and  appraised  or  reappraised 
in  such  manner  as  he  may  deem  advisable,  the 
unallotted  or  otherwise  unreserved  lands  within 
any  Indian  reservation  opened  to  settlement 
and  entry  but  not  classified  and  appraised  in 


the  manner  provided  for  in  the  Act  or  Acts 
opening  such  reservations  to  settlement  and 
entry,  or  where  the  existing  classification  or 
appraisement  is,  in  the  opinion  of  the  Secretary 
of  the  Interior,  erroneous." 

Upon  individual  applications  of  entrymen  of 
Fort  Peck  lands  reappraisements  were  made  and 
approved  and  it  is  shown  that  the  total  loss  to  the 
Fort  Peck  Indians  due  to  reappraisements  on  entries 
patented  on  or  before  May  31,  1934,  has  been 
179,223.81.  Representatives  of  the  Fort  Peck  Indians 
have  submitted  a  petition  asking  that  the  members 
of  the  tribe  be  reimbursed  by  the  United  States  for 
the  loss. 

In  a  memorandum  opinion  dated  May  4,  1927, 
the  Solicitor  for  this  Department  in  construing  the 
act  of  June  6,  1912,  said: 

"The  Secretary  represents  the  United  States 
and  the  position  of  the  latter  is  defined  by  sec- 
tion 12  of  the  act  of  May  30,  1908  (35  Stat. 
538,  563)  ,  thus:  'it  being  the  intention  of  this 
act  that  the  United  States  shall  act  as  trustee  to 
dispose  of  said  lands'  etc.  While  as  such  trustee 
the  United  States  declined  to  assume  any  obli- 
gation to  find  purchasers,  yet  it  did  assume  a 
duty  when  a  purchaser  was  found  to  collect  the 
agreed  consideration  (appraised  price  at  time 
of  entry)  and  pay  it  over  as  directed  by  the  act. 
Its  obligation  to  the  Indian  became  fixed  when 
an  entry  was  made  and  the  act  of  1912,  supra, 
recognized  this  when  it  limited  the  right  of 
reappraisement  to  'unallotted  and  otherxuise 
unreserved'  lands.  As  to  unentered  lands  if  it 
was  found  the  appraised  price  had  been  'er- 
roneously' fixed  so  high  they  could  not  be  dis- 
posed of,  the  act  of  1912  met  the  emergency. 

*  *  #  #  # 

"It  is  my  opinion  that  if  this  Tribe  ever 
raises  the  issue  and  is  given  authority  to  sue,  it 
will  recover  an  amount  equal  to  the  aggregate 
reductions  made  on  entered  lands  through 
reappraisements." 

This  view,  however,  was  not  adopted  by  the  De- 
partment, but  it  was  decided  to  discontinue  the 
consideration  of  petitions  for  reappraisement  after 
a  fixed  date,  namely,  July  31,  1927.  This  policy  was 
stated  in  recommendations  by  the  Commissioner 
of  Indian  Affairs,  approved  by  the  Assistant  Secre- 
tary on  June  21,  1927,  in  part  as  follows: 

"Considering  the  long  period  that  has  passed 
since  the  original  appraisements  were  made, 
and  the  continued  filing  of  applications  for 
reappraisement,  it  is  the  opinion  of  this  Office 
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that  action  should  be  taken  to  bring  the  matter 
definitely  to  an  end.  It  is  believed  that  ample 
authority  is  vested  in  the  Secretary  of  the  In- 
terior under  the  act  above  cited,  to  set  a  definite 
date  after  which  no  further  applications  for 
reappraisement  will  be  considered.  It  is  also 
believed  that  if  the  action  proposed  is  taken, 
it  will  result  in  settling  the  condition  of  unrest 
and  dissatisfaction  that  now  prevails  among 
many  of  the  settlers  on  the  reservation. 

"It  is  therefore  recommended  that  no  further 
applications  for  reappraisement  involving  Fort 
Peck  lands  be  considered  unless  filed  in  the 
local  land  office  on  or  before  July  31,  1927.  It 
is  also  recommended  that  in  those  cases  where 
action  has  once  been  taken  on  an  application 
for  reappraisement,  that  no  appeal  or  supple- 
mental application  for  reappraisement  be  con- 
sidered." 

The  act  has  been  applied  in  reappraisement  of 
entered  lands  in  other  ceded  Indian  reservations. 
See  case  of  Stone  Denham    (46  L.D.  375) . 

In  an  opinion  dated  December  30,  1931,  in  the 
case  of  Alexander  Miller  (36  Op.  Atty.  Gen.)  the 
Attorney  General  of  the  United  States  held  that 
under  the  said  act  of  1912  the  Secretary  of  the  In- 
terior had  the  lawful  authority  on  a  second  re- 
appraisement to  raise  the  price  above  that  of  the 
first  reappraisement.  That  case  involved  lands  that 
had  been  entered,  and  the  Attorney  General  said 
that  the  Secretary  of  the  Interior  had  authority 
under  the  said  statute  to  reappraise  the  lands  if 
the  existing  appraisal  was,  in  his  opinion,  erron- 
eous; that  the  authority  to  reappraise  was  not  ex- 
hausted by  an  erroneous  reappraisal,  but  continued 
to  exist  until  the  issuance  of  patent.  Numerous 
decisions  were  cited  in  support  of  that  ruling. 

The  words  "unreserved  lands"  as  used  in  the  act 
of  1912  in  connection  with  the  expression  "un- 
allotted or  otherwise  unreserved  lands  within  any 
Indian  reservation,"  cannot  be  taken  to  mean 
"unentered  lands."  It  is  noted  that  in  sections  3 
and  14  of  the  act  of  1908  the  Secretary  is  authorized 
to  reserve  lands  within  the  Fort  Peck  Reservation 
for  certain  specified  purposes.  Reservations  are  also 
made  somewhat  similarly  in  connection  with  the 
opening  of  other  Indian  reservations.  See  34  Stat. 
80;  34  Stat.  325,  336.  Congress  has  been  careful  to 
make  a  distinction  between  "unappropriated" 
lands— that  is,  lands  not  covered  or  embraced  in  any 
entry,  location,  selection,  or  filing  which  withdraws 
them  from  the  public  domain— and  "unreserved" 
lands— those  not  included  in  any  kind  of  reserva- 
tion or  withdrawal. 

In  my  opinion  lands  embraced  in  homestead 
entries   within    the    Fort   Peck    Reservation    could 


properly  be  reappraised  by  the  Secretary  of  the 
Interior  under  the  provisions  of  the  act  of  June  6, 
1912,  supra.  Whether  that  act  deprived  the  Indians 
of  rights  so  that  they  may  succeed  in  litigation  or 
so  that  Congress  should  make  appropriation  to  re- 
imburse them  for  losses  the  Department  is  not 
called  upon  to  decide. 

Charles  Fahy, 
Acting  Solicitor. 
Approved:  May  24,  1935. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Reservations— Montana  Criminal  Code 


May  27,  1935. 


Memorandum  for  the  Secretary: 


In  reply  to  the  request  of  the  Assistant  Commis- 
sioner of  Indian  Affairs  on  May  17  for  comment  by 
the  Solicitor  upon  S.  2778,  a  bill  to  extend  the 
criminal  code  of  Montana  over  all  the  reservations 
in  that  State,  I  would  advise  that  an  adverse  report 
should  be  prepared  on  that  bill  and  that  in  such 
report  the  following  points  might  well  be  included, 
in  addition  to  the  points  raised  by  the  Assistant 
Commissioner  in  the  memorandum  addressed  to 
you. 

Objections  to  the  bill  fall  into  two  major  groups: 
first,  the  bill  itself  is  incomplete  in  that  it  fails  to 
take  into  consideration  certain  matters  of  vital  im- 
portance if  State  control  were  to  be  extended  to  the 
reservations;  and  secondly,  the  extension  of  State 
criminal  jurisdiction,  the  object  of  the  bill,  is  for 
various  reasons  inadvisable  at  this  time. 

On  the  subject  of  the  inadequacy  of  the  bill,  it 
should  be  pointed  out  (1)  that  the  State  law  does 
not  cover  all  offenses  committed  on  the  reservations. 
The  Institute  for  Government  Research  in  its  study 
of  Laru  and  Order  on  Indian  Reservations  of  the 
North  zoest  (which  study  includes  Montana) ,  re- 
ported in  Part  26  of  the  Survey  of  Conditions  of 
the  Indians  in  the  United  States,  June  30,  1932, 
states  (at  14140)  that  many  Indian  offenses  are 
such  as  would  be  embraced  only  by  municipal  or 
township  ordinances  and  not  by  State  laws;  and 
therefore  the  Institute  recommends  the  use  of  a 
Federal  code  of  minor  offenses  even  if  State  law 
should  extend  to  the  reservations  and  the  encour- 
agement, where  feasible,  of  the  organization  of  In- 
dian or  Indian  and  white  communities  or  townships 
which  can  adopt  their  own  code.  The  present  bill 
does  not  take  this  situation  into  consideration;  it 
merely  extends  the  criminal  jurisdiction  of  the 
State  without  providing  ways  or  means  for  obtain- 
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ing  and  administering  the  necessary  municipal  or 
local  code. 

(2)  Related  to  the  first  omission  is  the  failure  of 
the  bill  to  take  account  of  the  extent  to  which  the 
Indians  under  existing  law  may  make  and  enforce 
local  ordinances  and  preserve  law  and  order  by 
their  own  efforts  through  tribal  courts  or  through 
reservation  courts  under  the  supervision  of  the 
Department.  Moreover,  the  Indians  of  five  of  the 
seven  reservations  in  Montana  have  accepted  the 
Wheeler-Howard  Act,  and  thus  indicated  a  deter- 
mination to  exercise  increased  control  over  their 
reservation  problems.  But  the  bill  contains  no  pro- 
vision which  would  integrate  this  existing  local 
authority  with  State  authority  or  define  the  limits 
of  each;  and  the  extension  of  State  jurisdiction  over 
the  reservations  would  seriously  circumscribe  and 
block  any  increased  effort  by  the  Indians  to  man- 
age their  own  problems  of  social  disorder. 

(3)  In  this  connection  it  will  be  noted  that  the 
bill  is  a  blanket  one  which  would  not  be  affected 
by  the  willingness  or  unwillingness  of  the  Indians 
on  any  one  reservation  to  be  subjected  to  the  State 
criminal  law  and  administration.  But  the  recent 
tendency  of  legislation  lies  in  the  direction  of  en- 
couraging their  understanding  of  and  expression 
of  opinion  on  legislation  affecting  their  future  and 
making  such  expression  of  opinion  a  determining 
factor  in  the  application  of  the  legislation.  The 
object  of  this  bill  is  a  matter  of  the  gravest  concern 
to  the  Indians,  particularly  where  they  may  intend 
to  adopt  Federal  constitutions  dealing  with  law 
and  order.  The  matter  is  of  practical  importance, 
for  unless  the  cooperation  and  consent  of  most  of 
the  Indians  on  a  reservation  is  gained,  the  applica- 
tion to  that  reservation  of  State  law  will  meet  with 
little  success. 

(4)  Furthermore,  the  reservations  differ  from 
each  other  greatly  in  the  extent  of  white  infiltration, 
the  accessability  to  State  courts,  the  amicability  and 
understanding  between  the  whites  and  the  Indians, 
and  the  advancement  of  the  Indians.  These  varying 
factors  make  the  blanket  application  of  State  law 
to  all  reservations  in  one  State  exceedingly  unwise 
and  impractical.  This  was  the  chief  conclusion  of 
the  investigators  of  law  and  order  on  the  Northwest 
reservations  (Survey  at  14137  et  seq.) .  According 
to  this  study  all  of  the  reservations,  whether  now 
susceptible  to  State  law  or  not,  will  require  exten- 
sive education  and  training  in  preparation  for  the 
application  of  State  law  (see  Survey  at  14140  et 
seq.) ,  but  this  bill  makes  no  provision  for  such  a 
period  or  for  the  personnel  to  undertake  such 
preparation. 

Turning  to  the  second  major  class  of  objections, 
it  may  be  said  unequivocally  that  the  question 
whether  State  criminal  law  should  be  extended  to 


any  reservation  at  all  at  this  time  should  be  an- ! 
swered  in  the  negative. 

(1)  Probably  the  most  important  reason  why  the 
extension  of  State  criminal  jurisdiction  to  Indian 
reservations  is  inadvisable  at  this  time  is  the  fact  that 
it  will  necessarily  cause  interference  with  and  limi- 
tation of  Federal  control  not  only  in  the  law  and 
order  field  but  in  all  aspects  of  the  Federal  guard- 
ianship. The  activity  of  State  officials  upon  the  res- 
ervation in  the  enforcement  of  another  body  of  law 
will  handicap  the  administration  of  a  coherent  Fed- 
eral program  and  the  grant  of  special  authority  to 
the  State  will  divide,  and  therefore  weaken,  the 
responsibility  for  the  development  of  the  Indians. 

(2)  A  further  reason  is  that  the  extension  of  State 
criminal  law  is  a  matter  which  requires  the  ascer- 
tainment of  the  relevant  facts  for  each  State  and 
reservation— facts  which  are  not  fully  available  at 
present— and  one  which  must  be  undertaken  grad- 
ually in  an  experimental  way.  "Merely  making  In- 
dians subject  to  State  law  administered  by  State 
courts  will  not  solve  the  problem"  (of  law  and 
order) .  Survey  at  14142.  It  must  be  an  educational 
process  and  most  State  courts  do  not  consider  them- 
selves educational  institutions.  Furthermore,  certain 
peculiar  factors  must  be  weighed.  In  Montana  the 
reservations  are  in  areas  where  the  population  is 
under  10  per  square  mile  and  is  decreasing  (see 
tables  in  Survey,  at  14168,  14170).  This  fact  may 
affect  the  efficiency  of  the  extension  of  State  law. 
Again,  it  appears  that  throughout  the  Northwest 
generally  the  lapses  in  the  markedly  good  behavior 
of  Indians  are  not  of  a  violent  nature  but  are  due 
primarily  to  lack  of  healthy  employment  and  rec- 
reational facilities  and  will  be  largely  prevented  by 
providing  such  employment  and  facilities;  a  job 
which  the  Department  is  working  to  accomplish. 
Law  breaking  might,  on  the  other  hand,  be  exag- 
gerated and  stimulated  by  enforcement  of  inappro- 
priate laws  and  contact  with  hardened  white  crim- 
inals. 

(3)  Moreover,  the  whole  problem  of  law  and 
order  on  the  reservations  is  being  studied  in  the 
Interior  Department  and  a  comprehensive  program 
is  emerging  which  will  allow  for  the  successful 
handling  of  each  situation  in  the  most  appropriate 
way.  The  problem  is  being  tackled  from  two  direc- 
tions—local control  of  minor  offenses  through  In- 
dian courts  acting  under  revised  regulations  or  con- 
stitutions under  the  Wheeler-Howard  Act,  and 
supervisory  action  and  control  of  major  matters  in 
white  men's  courts,  either  Federal  or  State  depend- 
ing on  the  needs  and  wishes  of  the  locality.  The 
program  is  based  upon  all  the  available  information 
and  opinion  on  the  subject  and  is  directed  toward 
the  same  ends  which  undoubtedly  motivated  the 
introduction  of  S.  2778;  namely,  the  care  and  pre- 
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vention  of  crime  and  the  education  of  the  Indians 
in  the  laws  and  mode  of  life  of  the  States  in  which 
they  live.  Congreses  should  be  urged,  however,  not 
to  enact  piecemeal  legislation  such  as  the  drastic 
and  incomplete  bill  proposed,  but  to  await  the  sub- 
mission of  comprehensive  proposals. 

Acting  Solicitor. 


Five  Tribes— Oil  Leasing  Regulations 

June  4, 1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Your  letter  of  May  22,  transmitting  for  approval 
a  draft  of  regulations  governing  the  leasing  of  lands 
inherited  by  or  devised  to  Indians  of  the  Five  Civil- 
ized Tribes  of  one  half  or  more  Indian  blood  for 
oil  and  gas  mining  purposes,  is  returned. 

The  propsed  regulations  do  not  adequately  meet 
the  various  contingencies  arising  out  of  the  first 
proviso  to  section  1  of  the  act  of  January  27,  1933 
(47  Stat.  777) ,  which  reads: 

"  *  *  *  That  where  the  entire  interest  in  any 
tract  of  restricted  and  tax  exempt  land  belong- 
ing to  members  of  the  Five  Civilized  Tribes  is 
acquired  by  inheritance,  devise,  gift,  or  pur- 
chase, with  restricted  funds,  by  or  for  restricted 
Indians,  such  lands  shall  remain  restricted  and 
tax-exempt  during  the  life  of  and  as  long  as 
held  by  such  restricted  Indians,  but  not  longer 
than  April  26,  1956,  unless  the  restrictions  are 
removed  in  the  meantime  in  the  manner  pro- 
vided by  law:   *   *   *" 

In  my  opinion  of  March  14,  1934   (54  I.D.  362) , 
it  was  held  that  the  foregoing  provision  was  not 
retroactive  and  applied  only  to  acquisitions  after 
the  date  of  the  enactment.  Accordingly,  the  status 
of  lands  acquired  by  inheritance,  devise,  etc.,  prior 
to  that  enactment  is  determined  by  the  laws  then  in 
k  force.  Under  those  laws,  which  it  is  unnecessary  to 
Icite  here,  the  death  of  an  allottee  terminated  all 
1 1  restrictions  if  the  heirs  or  devisees  were  less  than 
I  the  full  blood,  but  if  the  lands  passed  to  full  bloods 
k  the  restrictions  were  relaxed  to  permit  conveyances 
*■  by  them  with  the  approval  of  the  county  court  hav- 
ing jurisdiction  of  the  settlement  of  the  deceased 
I  allottee's  estate.  Accordingly,  lands  acquired  prior 
I  to  January  27,   1933,  by  Indians  of  less  than   full 
blood,  whether  such  lands  were  restricted  and  tax 
<  exempt  or  restricted  and  taxable,  passed  to  them 


free  from  all  restrictions.  Such  lands,  therefore,  are 
subject  to  sale  or  lease  without  the  approval  of  the 
Secretary  of  the  Interior  or  the  county  court,  unless, 
of  course,  some  disability  rested  upon  the  owner 
under  the  State  law.  If,  however,  the  heirs  or 
devisees  are  of  the  full  blood,  any  conveyance  of 
their  interests  or  an  oil  and  gas  lease  thereof  must 
not  only  receive  the  approval  of  the  county  court 
having  jurisdiction  of  the  settlement  of  the  deceased 
allottee's  estate  (section  9  of  the  act  of  May  27, 
1908,  35  Stat.  312,  as  amended  by  the  act  of  April 
12,  1926,  44  Stat.  239;  United  States  v.  Gypsey  Oil 
case,  10  Fed.  (2d)  487)  ,  but  such  approval  must  be 
given  in  open  court  after  notice  in  accordance  with 
the  rules  of  procedure  in  probate  matters  adopted 
by  the  Supreme  Court  of  Oklahoma  in  June  1914 
(section  8,  act  of  January  27,  1933)  .  The  rules  just 
stated  apply  also  to  lands  acquired  after  January 
27,  1933,  unless  such  lands  are  both  restricted  and 
tax  exempt  and  the  entire  interest  therein  is  ac- 
quired by  a  restricted  Indian  or  restricted  Indians. 

The  first  proviso  of  section  1  of  the  act  of  Jan- 
uary 27,  1933,  is  without  application  unless  the 
lands  involved  are  both  restricted  and  tax  exempt 
and  unless  the  entire  interest  therein  is  acquired 
by  restricted  Indians.  The  language  immediately 
preceding  the  first  proviso  shows  that  the  term 
"restricted  Indians"  was  intended  to  embrace  In- 
dians of  the  Five  Civilized  Tribes  of  one  half  or 
more  Indian  blood.  In  my  opinion  of  March  14, 
1934,  it  was  pointed  out  that  the  lands  to  which  the 
first  proviso  of  the  act  of  1933  applied  fall  into  two 
classes,  first,  restricted  allotments  of  living  allottees 
which  have  been  designated  by  them  as  tax  exempt 
under  the  act  of  May  10,  1928  (45  Stat.  495)  ,  which 
lands  were  under  the  jurisdiction  of  the  Secretary  of 
the  Interior  and  could  be  leased  for  oil  and  gas 
mining  purposes  only  with  his  approval  and  not 
otherwise  under  section  2  of  the  act  of  May  27,  1908, 
supra.  Second,  lands  inherited  by  or  devised  to 
full-blood  Indians  prior  to  January  27,  1933,  and 
designated  by  them  as  tax  exempt  under  the  act  of 
1928,  which  lands  were  subject  to  the  restriction 
that  no  conveyance  by  the  full  blood  should  be 
valid  unless  approved  by  the  county  court  having 
jurisdiction  of  the  settlement  of  the  deceased  al- 
lottee's estate,  and  which  lands  could  be  leased  by 
the  full  blood  for  oil  and  gas  mining  purposes  with 
the  approval  of  the  said  court  and  without  the 
approval  of  the  Secretary  of  the  Interior. 

It  was  further  pointed  out  in  my  opinion  of 
March  14  that  the  first  proviso  of  the  act  of  1933 
was  designed  to  preserve  the  existing  restrictions 
and  not  to  reimpose  restrictions  once  removed  or  to 
change  the  form  of  existing  restrictions.  Accord- 
ingly, where  the  entire  interest  in  lands  of  the  first 
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class  is  acquired  by  Indians  of  the  Five  Civilized 
Tribes  of  one  half  or  more  Indian  blood,  they  take 
the  same  subject  to  the  same  restrictions  which 
rested  upon  the  lands  in  the  lands  of  the  allottee. 
Such  lands,  therefore,  continue  to  be  subject  to 
lease  for  oil  and  gas  mining  purposes  only  with  the 
approval  of  the  Secrtary  of  the  Interior  and  not 
otherwise.  The  county  court  having  jurisdiction 
of  the  settlement  of  the  deceased  allottee's  estate 
has  no  authority  to  approve  a  conveyance  or  lease 
of  such  lands.  The  only  jurisdiction  which  the  pro- 
bate courts  may  exercise  in  this  class  of  cases  is  con- 
fined to  conveyances  and  leases  made  by  guardians 
of  minors  and  incompetents  and  in  such  cases  the 
conveyance  or  lease  must  be  made  under  order  of 
the  proper  probate  court.  See  sections  2  and  6  of 
the  act  of  May  27,  1908,  supra. 

Where  the  entire  interest  in  lands  of  the  second 
class,  that  is,  tax  exempt  lands  acquired  by  full 
blood  heirs  or  devisees  prior  to  January  27,  1933, 
passes  into  the  hands  of  Indians  of  one  half  or 
more  Indian  blood  after  that  date,  such  Indians 
take  the  lands  subject  to  the  restriction  resting  upon 
the  previous  owner,  namely,  they  cannot  convey 
without  the  approval  of  the  county  court  having 
jurisdiction  of  the  settlement  of  the  deceased  al- 
lottee's estate.  With  such  approval  they  may  con- 
vey or  lease,  but  such  approval  as  to  the  interest 
of  any  full  blood  must  be  given  in  open  court  after 
notice,  as  provided  by  section  8  of  the  act  of  Jan- 
uary 27,  1933. 

Some  uncertainty  exists  as  to  what  is  meant  by 
the  provision  in  section  8  of  the  act  of  January  27, 
1933,  declaring  that  "no  conveyance  of  any  interest 
in  land  of  any  full-blood  Indian  heir  shall  be  valid 
unless  approved  in  open  court  after  notice  in  ac- 
cordance with  the  rules  of  procedure  in  probate 
matters  adopted  by  the  Supreme  Court  of  Okla- 
homa in  June  of  1914."  While  this  provision  is 
somewhat  awkwardly  worded,  it  appears  to  have 
been  the  intent  of  Congress  not  only  that  notice 
should  be  given  in  accordance  with  the  rules  men- 
tioned but  that  the  approval  by  the  court  should 
be  given  in  accordance  with  the  procedure  pre- 
scribed in  such  rules.  By  reference  to  the  hearings 
on  this  measure  (H.R.  8750)  before  the  Subcom- 
mittee of  the  Committee  on  Indian  Affairs,  United 
States  Senate,  72d  Congress,  2d  Session,  page  6,  it 
appears  that  the  notice  required  to  be  given  is 
notice  upon  the  United  States  probate  attorneys. 
Such  notice  is  expressly  provided  for  in  Rule  10  of 
the  rules  adopted  by  the  Oklahoma  Supreme  Court 
in  June,  1914,  and  as  said  Rule  10  deals  entirely 
with  the  procedure  to  be  followed  by  the  county 
court  in  approving  conveyances  by  full-blood  heirs, 
I  think  that  Congress  intended  to  adopt  and  put  in 


force  the  provisions  of  that  rule  as  the  governing 
procedure  with  respect  to  all  conveyances  of  inter- 
ests inherited  by  full-blood  heirs.  This  would  in- 
clude oil  and  gas  leases  which  have  been  held  to 
constitute  conveyances  of  interests  in  land  (United 
States  v.  Gypsy  Oil  Co.,  supra) .  Rule  9,  dealing 
with  oil  and  gas  leases,  does  not  appear  to  have 
application.  It  relates  to  leases  by  minors  and  in- 
competents generally,  makes  no  reference  to  full- 
blood  Indians,  makes  no  provision  for  leases  by  In- 
dians not  under  the  disability  of  minority  or  incom- 
petency, and  does  not  provide  for  notice  to  the 
United  States  probate  attorneys. 

I  find  it  necessary,  in  view  of  the  foregoing,  to 
redraft  the  regulations  submitted  by  you.  The  re- 
draft fixes  the  procedure  to  be  followed  in  trans- 
actions requiring  the  consideration  and  approval  of 
the  Secretary  of  the  Interior,  but  does  not  attempt 
to  set  out  the  procedure  to  be  followed  by  the 
county  courts  in  approving  conveyances  and  leases 
by  full-blood  Indians.  The  Secretary  of  the  Interior 
cannot,  of  course,  bind  such  Gourts  by  any  regula- 
tions he  may  prescribe.  The  probate  attorneys 
should,  however,  be  instructed  to  call  the  attention 
of  the  county  judges  in  their  districts  to  what  this 
Department  believes  to  be  the  correct  procedure. 
Exceptions  should  be  taken  to  approvals  given  in 
any  other  manner  and  appeals  taken,  as  provided 
in  section  8  of  the  act  of  January  27,  1933,  from  any 
adverse  ruling  thereon. 

The  redraft  of  the  proposed  regulations  is  en- 
closed with  the  suggestion  that,  before  approval,  a 
copy  be  transmitted  to  the  Five  Tribes  Agency  for 
the  consideration  and  comment  particularly  of  Mr. 
Finley,  Chief  Supervising  Probate  Attorney. 

In  conclusion  may  I  take  the  liberty  of  reminding 
you  that  the  situation  existing  with  respect  to  lands 
inherited  by  Indians  of  the  Five  Civilized  Tribes,  is 
in  such  a  complicated  and  confusing  state  that  in 
many  instances  it  is  practically  impossible  to  ascer- 
tain with  any  degree  of  certainty  the  exact  status 
of  the  lands  from  the  viewpoint  of  restrictions,  tax- 
ability and  departmental  jurisdiction.  This  situa- 
tion should  not  be  permitted  longer  to  endure  and 
I  cannot  too  strongly  emphasize  the  need  of  obtain- 
ing clarifying  legislation.  The  legislation  sought 
should  be  in  such  form  as  definitely  to  fix  the 
status  of  the  lands  without  the  necessity  of  referring 
to  the  several  lengthy  prior  laws  with  their  atten- 
dant conflicts  and  inconsistencies.  I  have  drafted, 
and  submit  for  your  consideration,  a  short  bill 
which  I  believe  will  accomplish  the  desired  result. 

Nathan  R.  Margold, 

Solicitor. 
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Seminole  Nation  Attorney's  Contract 

M-28033  June  4,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commission  of  Indian 
Affairs  my  opinion  has  been  requested  on  certain 
questions  arising  out  of  a  contract  between  the 
Seminole  Nation  of  Indians  in  Oklahoma  and  John 
B.  Campbell,  Esq.,  of  Holdenville,  Oklahoma. 

The  contract  was  entered  into  for  the  purpose  of 
providing  legal  services  needed  by  the  Seminole 
Nation  in  prosecuting  the  suits  authorized  to  be 
filed  by  the  Nation  against  the  United  States  by 
the  jurisdictional  Act  approved  May  20,  1924  (43 
Stat.  133) .  Section  2  of  the  Act  provides  that  the 
suits  should  be  instituted  by  petitions  "verified  by 
the  Attorney  or  attorneys  employed  to  prosecute 
such  claim  or  claims  under  contract  with  the  Semi- 
noles  approved  by  the  Commissioner  of  Indian 
Affairs  and  the  Secretary  of  the  Interior,  and  said 
contract  shall  be  executed  in  their  behalf  by  a 
committee  chosen  by  them  under  the  direction  and 
approval  of  the  Commissioner  of  Indian  Affairs 
and  the  Secretary  of  the  Interior."  The  contract  was 
duly  executed  by  a  committee  selected  in  confor- 
mity with  the  Act,  and  was  approved  by  the  Com- 
missioner of  Indian  Affairs  on  October  16,  1925, 
and  by  the  Assistant  Secretary  of  the  Interior,  on 
October  20,  1925. 

The  contract  contains  the  provision  that  "no 
assignment  of  this  contract  or  any  interest  therein 
shall  be  made  without  the  consent  previously  ob- 
tained of  the  Commissioner  of  Indian  Affairs  and 
the  Secretary  of  the  Interior."  Under  the  authority 
impliedly  conferred  by  this  provision,  Mr.  Camp- 
bell, on  June  23,  1926,  with  the  approval  of  the 
Commissioner  of  Indian  Affairs  and  the  Assistant 
Secretary  of  the  Interior,  assigned  an  undivided 
one-half  interest  in  the  contract  to  E.  J.  Van  Court. 
This  assignment  was  later  released  by  an  agree- 
ment dated  August  20,  1926,  which  agreement,  in 
addition  to  releasing  the  prior  assignment,  trans- 
ferred to  Van  Court  and  to  Chester  I.  Long  of 
Wichita,  Kansas,  George  E.  Chamberlain  and 
Peter  Q.  Nyce  of  Washington,  D.C.  an  undivided 
65%  interest  in  the  contract.  This  agreement  was 
also  approved  by  the  Commissioner  and  the  Assist- 
ant Secretary. 

Two  additional  assignments  have  been  presented 
for  approval.  By  one  of  these,  dated  May  10,  1933, 
Campbell  proposes  to  assign  one-half  of  his  remain- 
ing interest  in  the  contract  to  one  W.  W.  Pryor.  By 


the  other  assignment,  dated  November  26,  1934, 
Campbell  joined  by  Van  Court  and  Pryor,  proposes 
to  transfer  to  Paul  M.  Niebell,  of  Washington,  D.C, 
an  unspecified,  undivided  interest  in  the  contract 
with  a  provision  for  the  substitution  of  Niebell,  in 
the  event  of  Van  Court's  death,  as  attorney  of  rec- 
ord before  the  Court  of  Claims  in  the  suits  which 
have  been  filed  under  the  jurisdictional  Act.  Mr. 
Nyce,  one  of  the  assignees  under  the  agreement  of 
August  20,  1926,  has  not  joined  in  either  of  the 
assignments  last  mentioned  nor  does  it  appear  that 
he  has  assented  thereto.  Niebell,  in  presenting  the 
assignments  for  approval,  asks  that  the  prior  assign- 
ment to  Van  Court,  Long,  Chamberlain  and  Nyce, 
be  canceled  and  that  the  original  assignment  made 
to  Van  Court  and  released  by  the  agreement  of 
August  20,  1926,  be  revived  and  permitted  to  re- 
main in  force  as  written  and  approved  In  support 
of  this  request  he  calls  attention  to  the  fact  that 
both  Long  and  Chamberlain  have  died  and  al- 
leges a  complete  failure  on  the  part  of  Long,  Cham- 
berlain and  Nyce,  to  perform  the  obligations  im- 
posed upon  them  by  the  assignment  agreement. 

A  further  assignment  to  one  Frank  J.  Boudinot 
appears  to  have  been  attempted  by  Campbell  and 
Van  Court,  again  without  the  assent  of  Nyce,  their 
surviving  associate  attorney.  This  assignment  is 
not  with  the  record  but  it  appears  to  relate  to  one 
of  the  suits  filed  under  the  jurisdictional  Act,  styled 
Seminole  Nation  v.  United  States,  L-89,  and  to 
provide  for  an  equal  division  of  the  entire  fee  in 
that  case  between  Van  Court  and  associates  and 
Boudinot  and  his  associates.  Van  Court  has  re- 
cently died. 

In  view  of  this  somewhat  muddled  situation  the 
Commissioner  of  Indian  Affairs  inquires  as  to 
whether  the  entire  contract  did  not  come  to  an  end 
with  the  deaths  of  Long  and  Chamberlain  or,  in 
any  event,  upon  the  death  of  Van  Court.  If  not, 
the  Commissioner  inquires  further,  whether  there 
is  any  authority  for  cancelation  of  the  assignment 
dated  August  20,  1926,  to  Van  Court,  Long,  Cham- 
berlain and  Nyce,  or  to  approve  the  new  assign- 
ments with  the  acquiescence  of  Mr.  Nyce. 

While  for  reasons  which  will  hereafter  appear,  a 
decision  on  the  questions  raised  by  the  Commis- 
sioner is  not  essential  to  a  determination  of  the 
action  to  be  taken  in  this  case,  I  do  not  think  that 
the  death  of  either  Chamberlain,  Long  or  Van 
Court  would  have  terminated  the  contract.  In 
virtue  of  the  assignment,  they,  together,  with  Nyce, 
became  jointly  employed  with  Campbell.  The  rela- 
tion then  existing  between  the  several  attorneys, 
while  not  a  general  partnership,  may  be  appro- 
priately styled  a  limited  partnership.  See  Consaul 
v.  Cummings,  222  U.S.  262.  As  neither  Long,  Cham- 
berlain nor  Nyce  were  parties  to  the  original  con- 
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tract,  it  is  evident  that  the  Seminoles  did  not  rely 
or  depend  upon  any  peculiar  skill  or  talent  they 
may  have  possessed.  This  being  so,  their  deaths 
or  the  death  of  any  one  of  them,  leaving  surviving 
members  capable  of  carrying  on  the  unfinished  busi- 
ness, would  not  end  the  contract.  Clifton  v.  Clark, 
36  So.  251,  66  L.R.A.  821;  McPherson  v.  Bacon's 
Executor,  203  S. W.  744.  The  death  of  one  or  more 
of  the  partners  would  dissolve  the  partnership  and 
this,  together  with  the  nonassent  of  Nyce,  one  of 
the  surviving  members,  would  prevent  approval 
of  the  new  assignments  to  Pryor,  Niebell,  and 
Boudinot.  (See  47  C.J.  Sec.  569,  page  1020;  Clifton 
v.  Clark,  supra.) 

The  contract,  however,  must  be  held  to  have 
terminated  on  other  grounds.  The  period  of  the 
contract  as  set  forth  therein  is: 

"It  is  further  agreed  that  this  contract  shall 
continue  for  a  period  of  five  years,  beginning 
with  the  date  of  its  approval  by  the  Secretary 
of  the  Interior;  provided,  fully  determined  and 
settled  by  the  Court  of  last  resort  and  an  ap- 
propriation not  have  then  been  made  to  satisfy 
any  judgment  that  may  be  recovered,  if  any, 
the  said  contract  shall  remain  in  force  until 
such  appropriation  and  final  settlement." 

The  contract,  having  been  approved  by  the  Sec- 
retary of  the  Interior  in  1925,  the  five-year  period 
terminated  in  1930.  If  the  contract  has  continued  in 
force  since  that  time  it  is  by  virtue  of  the  proviso 
above,  proposing  to  extend  the  period  until  the 
litigation  has  been  concluded  and  an  appropriation 
made  to  satisfy  any  judgment  rendered.  Section 
2103,  Revised  Statutes  of  the  United  States  which 
is  applicable  to  agreements  of  this  kind,  declares 
that  such  agreements  "shall  have  a  fixed,  limited 
time  to  run,  which  shall  be  distinctly  stated.  *  *  * 
All  contracts  or  agreements  made  in  violation  of 
this  section  shall  be  null  and  void."  The  provision 
in  this  contract  proposing  to  extend  it  for  as  much 
longer  beyond  the  five-year  period  as  is  necessary 
to  conclude  the  litigation  and  obtain  an  appropria- 
tion, converted  the  definite  fixed  period  of  the  con- 
tract to  an  indefinite  and  uncertain  period.  The 
contract  thus  became  at  its  inception  one  of  inde- 
terminate duration.  It  had  no  "fixed,  limited  time 
to  run  *  *  *  distinctly  stated."  Such  provision  is 
plainly  in  violation  of  Section  2103  and  if  that  sec- 
tion is  applicable  to  the  Five  Civilized  Tribes  of 
which  the  Seminole  Nation  is  one,  the  contract  must 
be  held  to  have  expired  at  the  end  of  the  five-year 
period  if  not  void  from  its  inception. 

In  an  opinion  dated  June  27,  1899,  Mr.  Vande- 
vanter,  then  Assistant  Attorney  General  for  the  In- 
terior Department  and  now  Associate  Justice  of  the 


United  States  Supreme  Court,  held  that  Section 
2103  of  the  Revised  Statutes  was  applicable  to  the 
Five  Civilized  Tribes.  (14  Op.  Asst.  Atty.  Gen.  In- 
terior Dept.  372.)  That  opinion,  so  far  as  I  am 
advised,  has  not  since  been  questioned.  The  juris- 
dictional Act  of  1924  contains  nothing  calling  for  a 
different  conclusion.  Consistently  with  Section  2103, 
the  jurisdictional  Act  provides  for  approval  of  the 
attorney's  contract  by  the  Commissioner  of  Indian 
Affairs  and  the  Secretary  of  the  Interior  and  in 
addition  prescribes  the  method  of  execution  of  the 
contract  on  behalf  of  the  Seminoles.  There  is  no 
indication  of  any  intent  to  displace  the  provisions 
of  Section  2103  and  as  repeals  by  implication  are 
not  favored,  the  requirements  of  both  enactments 
where,  as  here,  there  is  no  inconsistency,  must  be 
met. 

It  follows  from  what  has  been  said  that  the  Semi- 
nole contract  with  Mr.  Campbell  came  to  an  end, 
in  any  event,  at  the  end  of  the  five-year  period,  or 
in  1930.  Unfortunately,  this  leaves  the  Seminoles 
without  authorizing  legal  representation  in  the 
cases  now  pending  before  the  Court  of  Claims.  Im- 
mediate action  should  therefore  be  taken  looking  to 
the  execution  and  approval  of  a  new  contract.  In 
view  of  the  long  period  of  time  which  has  elapsed 
since  the  selection  of  the  original  committee  and 
in  order  to  avoid  any  question  of  the  legality  of  the 
new  contract  on  the  ground  that  that  committee  is 
now  without  authority  to  act,  I  suggest  that  the 
new  contract  be  executed  by  a  new  committee 
chosen  by  the  Seminoles  in  conformity  with  the 
directions  contained  in  the  Act  of  1924. 

Nathan  R.  Margold, 

Solicitor. 
Approved:  June  4,  1935. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Cherokee— Claims  to  Land 

June  18,  1935. 

Memorandum  for  the  Assistant  Commissioner 
of  Indian  Affairs: 

As  requested  in  your  memorandum  of  June  13, 
I  have  reviewed  the  attached  file  relating  to  con- 
flicting claims  to  lands  within  the  Eastern  Cherokee 
Indian  Reservation  in  North  Carolina  with  a  view 
to  determining  what  further  action  should  be 
taken. 

It  appears  that  a  dispute  of  some  years  standing 
exists  as  to  the  location  of  the  boundary  line  of  the 
Eastern  Cherokee  Reservation  with  the  result  that 
a  considerable  number  of  non-Indians  are  occupy- 
ing and  claiming  title  to  lands  alleged  to  belong  to 
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the  Indians.  One  suit  designed  to  quiet  the  title  of 
the  Indians  to  a  portion  of  a  tract  designated  as 
Tract  No.  103  was  instituted  by  the  United  States 
and  the  Eastern  Band  of  Cherokee  Indians  against 
Ralph  Parker  (No.  194  Law  in  the  United  States 
District  Court  for  the  Western  District  of  North 
Carolina)  and  on  July  31,  1934,  the  case  was  de- 
cided adversely  to  the  contention  of  the  Govern- 
ment and  the  Indians.  The  Attorney  General  hav- 
ing declined  to  take  an  appeal  (see  his  letter  of 
October  8,  1934) ,  the  suggestion  is  made  in  a  mem- 
orandum attached  to  yours  of  the  13th  that  an 
attorney  from  my  office  be  detailed  to  prosecute 
the  appeal.  Aside  from  the  fact  that  no  member  of 
my  staff  would  have  authority  to  appear  in  this 
case  as  an  attorney  of  record  for  the  United  States 
without  the  sanction  of  the  Attorney  General,  the 
suggested  action  is  not  possible  because  the  time 
for  appeal  expired  on  October  29,  1934,  three 
months  after  the  entry  of  judgment  (Section  230, 
Title  28,  U.S.C.)  .  The  judgment  does  bear  a  nota- 
tion signed  by  the  attorneys  for  the  plaintiffs  and 
defendants  that  the  plaintiffs  objected  and  ex- 
cepted thereto;  that  they  prayed  an  appeal;  that 
notice  of  appeal  was  given  in  open  court  and  that 
further  notice  is  waived.  But  there  is  nothing  to 
indicate  that  the  court  allowed  the  appeal  and 
none  of  the  steps  necessary  to  perfect  an  appeal  to 
the  Circuit  Court  of  Appeals  have  been  taken.  The 
notation  referred  to  amounted  to  nothing  more 
than  notice  of  an  intention  to  take  an  appeal  in 
the  future.  This  is  not  sufficient  to  stop  the  running 
of  the  statute  or  to  extend  the  time.  As  said  by  the 
Circuit  Court  of  Appeals,  Fifth  Circuit,  in  Vaughan 
v.  American  Insurance  Co.    (15  Fed.    (2d)    526)  : 

"It  is  contended  by  plaintiff  in  error  that  he 
gave  notice  of  appeal  in  open  court  at  the  time 
the  judgment  was  entered.  This  is  not  sub- 
stantiated by  the  record,  but  it  is  immaterial.  It 
may  be  conceded  that  a  writ  of  error  may  be 
applied  for  by  motion  in  open  court,  but 
merely  giving  notice  of  the  intention  to  take 
such  action  in  future  amounts  to  nothing.  The 
running  of  the  statute  is  not  stayed,  unless 
there  is  some  action  by  the  court  that  may  be 
construed  as  an  allowance  of  the  writ.  Certainly 
that  was  not  the  case  here,  as  the  orders  entered 
clearly  indicate  that  it  was  contemplated  that 
the  writ  of  error  would  be  subsequently  applied 
for  within  the  delay  granted. 

"Extended  discussion  of  the  law  is  unneces- 
sary, as  it  is  well  settled  that  statutes  limiting 
the  time  in  which  appeals  and  writs  of  error 
may  be  brought  are  mandatory  and  jurisdic- 
tional. The  statute  begins  to  run  from  the  date 


of  the  judgment,  and  the  time  cannot  be  ex- 
tended by  waiver,  by  agreement  of  the  parties, 
nor  by  order  of  the  court." 

See  also  Ross  v.  White   (32  Fed.   (2d)  750) . 

The  record  discloses  that  lands  claimed  by  the 
Indians  to  the  value  of  more  than  $30,000  are  now 
in  the  possession  of  whites  or  negroes  or  are  being 
trespassed  upon  by  them.  The  adverse  decision  in 
the  Parker  case  doubtless  will  be  regarded  as  lend- 
ing support  to  some  of  these  claims  and  may  en- 
courage further  encroachments  upon  the  Indian 
rights.  In  this  situation  it  appears  that  the  Indians 
have  gone  on  record  as  favoring  the  employment  of 
private  counsel,  the  compensation  of  counsel  to  be 
paid  from  tribal  funds,  for  the  purpose  of  prosecut- 
ing the  necessary  suits  to  establish  the  Indian  title 
and  remove  the  trespassers.  While  I  am  in  thor- 
ough sympathy  with  the  desire  of  the  Indians  that 
these  cases  be  vigorously  prosecuted  and  taken  to 
the  appellate  courts  wherever  necessary,  the  employ- 
ment of  private  counsel  for  that  purpose  does  not 
appear  to  be  feasible.  In  the  first  place,  there  is  no 
statute  expressly  authorizing  the  payment  of  pri- 
vate counsel  from  tribal  funds  and  the  act  of  May 
18,  1916  (39  Stat.  158),  prohibits  the  use  of  tribal 
funds  for  that  purpose  without  such  express  au- 
thorization. See  also  Comptroller  General's  deci- 
sions of  October  20,  1932,  A-45091;  January  26, 
1931,  A-34858;  and  July  1,  1929,  A-27779.  In  the 
second  place,  the  legal  title  to  the  lands  has  been 
conveyed  to  and  now  rests  in  the  United  States  (act 
of  June  7,  1924,  43  Stat.  376) ,  hence  these  conflict- 
ing claims  may  be  satisfactorily  and  finally  deter- 
mined only  in  suits  instituted  by  the  United  States. 
The  progress  and  conduct  of  litigation  waged  on 
behalf  of  the  United  States,  whether  for  the  direct 
interest  of  the  Government  or  of  its  Indian  wards, 
has  been  placed  by  Congress  under  the  exclusive 
control  and  jurisdiction  of  the  Attorney  General. 
See  Title  5,  U.S.C,  Sec.  306;  United  States  v.  San 
Jacinto  Tin  Co.  (125  U.S.  273)  ;  Conner  v.  Cornell 
(32  Fed.  (2d)  581)  ;  Pueblo  of  Picuris  in  State  of 
Nciv  Mexico  v.  Abcyta  (50  Fed.  (2d)  12)  ;  Mars  v. 
McDougal  (40  Fed.  (2d)  247) .  Private  counsel  even 
though  employed  by  the  Indians  cannot  participate 
in  such  litigation  without  the  assent  of  the  Attor- 
ney General  (Pueblo  of  Picuris  v.  Abeyta,  supra) 
and  then  only  through  a  special  appointment  by 
the  Attorney  General   (Title  5,  U.S.C,  Sec.  310) . 

In  view  of  the  foregoing  and  the  unsatisfactory 
local  situation  which  appears  to  exist,  and  as  it  is 
extremely  unlikely  that  the  Attorney  General  would 
sanction  the  participation  of  private  counsel  in  the 
suits  necessary  to  be  instituted  for  the  protection 
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of  the  Eastern  Cherokee  Indians,  I  suggest  that  the 
entire  situation  be  laid  before  the  Attorney  General 
with  a  strong  recommendation  that  an  attorney 
from  his  office  be  detailed  to  investigate  these  con- 
flicting land  title  claims  and  to  conduct  such  liti- 
gation as  may  be  necessary  to  assure  a  final  adjudi- 
cation of  the  controversy. 

Solicitor. 


Fort  Peck  Allotments 

July  17, 1935. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs. 

RE:  Fort  Peck  Allotments. 

The  policy  of  the  Indian  Office  not  to  approve 
further  allotments  on  the  Fort  Peck  Reservation, 
embodied  in  the  proposed  letter  to  Superintendent 
Hunter  submitted  to  this  office,  raises  various  legal 
questions  which  should  be  called  to  your  attention 
before  this  letter  leaves  the  Department. 

In  the  first  place,  in  this  situation  the  Wheeler- 
Howard  Act  is  entirely  immaterial,  since  the  reser- 
vation voted  to  exclude  itself  from  the  provisions 
of  that  act.  The  first  sentence  of  section  4  of  the 
act  (Pub.  No.  147,  74th.  Cong.)  amending  the 
Wheeler-Howard  Act  reads  as  follows: 

"Sec.  4.  All  laws,  general  and  special,  and  all 
treaty  provisions  affecting  any  Indian  reserva- 
tion which  has  voted  or  may  vote  to  exclude 
itself  from  the  application  of  the  Act  of  June 
18,  1934  (48  Stat.  984) ,  shall  be  deemed  to  have 
been  continuously  effective  as  to  such  reserva- 
tion, notwithstanding  the  passage  of  said  Act 
of  June  18,  1934.  *   *   *" 

Accordingly,  the  allotment  laws  applicable  to  the 
Fort  Peck  Reservation  must  be  considered  as  effec- 
tive after  as  before  June  18,  1934.  Therefore, 
whether  or  not  the  allotment  selections  involved 
in  this  case  were  made  before,  as  stated  in  the  pro- 
posed letter,  or  after  June  18,  1934,  is  of  no  conse- 
quence. 

The  situation  must  then  be  viewed  as  it  existed 
in  February  1934,  when  the  problem  was  first  pre- 
sented to  the  Indian  Office.  The  legal  questions  may 
be  grouped  under  two  primary  inquiries:  (1)  Can 
the  Secretary  of  the  Interior  refuse  to  allow  further 


selections  of  allotments  on  the  Fort  Peck  Reserva- 
tion? (2)  Can  the  Secretary  refuse  to  approve  all 
further  allotment  selections  even  though  such  selec- 
tions were  previously  authorized?  The  answers  to 
both  involve  analysis  of  the  Fort  Peck  allotment 
laws. 

Under  the  act  of  May  30,  1908  (35  Stat.  558) ,  the 
Secretary  was  authorized  and  directed  to  cause  a 
survey  of  the  Fort  Peck  Reservation.  Section  2  of 
the  act  provided  that  upon  the  completion  of  the 
survey  "the  Commissioner  of  Indian  Affairs  shall 
cause  allotments  of  the  same  to  be  made  under  the 
provisions  of  the  allotment  laws  of  the  United 
States  to  all  Indians  belonging  and  having  tribal 
rights  on  said  reservation  *  *  *".  There  followed 
specifications  of  the  quantity  of  grazing,  timber  and 
irrigable  lands  permitted  for  one  allotment.  The 
surplus  land  was  to  be  opened  to  disposal  under  the 
homestead  and  mineral  laws,  etc.  The  Indian  Office 
early  decided  that  only  Indians  in  being  up  to  a 
certain  date  were  privileged  to  receive  allotments 
under  this  act.  (See  Indian  Office  File  74675-1909- 
Fort  Peck  File  No.  313.)  The  appropriation  act  of 
August  1,  1914  (38  Stat.  593)  ,  contains  a  provision 
of  even  greater  interest  here: 

"*  *  *  Provided,  That  the  Secretary  of  the 
Interior  is  hereby  authorized  to  make  allot- 
ments in  accordance  with  the  provisions  of  the 
Act  of  May  30,  1908,  (Thirty  fifth  Statutes, 
page  558,  the  children  on  the  Fort  Peck  Res- 
ervation who  have  not  received,  but  who  are 
entitled  to,  allotments  as  long  as  any  of  the 
surplus  lands  within  said  reservation  remain 
undisposed  of,  such  allotments  to  be  made 
under  such  rules  and  regulations  as  the  Secre- 
tary of  the  Interior  may  prescribe." 

(1)  As  it  appears  that  all  the  allotments  under 
the  Act  of  1908  are  completed,  the  question  is 
whether  the  Secretary  can  refuse  to  allow  any  fur- 
ther selections  preparatory  to  allotment  under  the 
act  of  1914.  Although  it  cannot  be  said  with  finality 
that  the  1914  act  is  permissive,  it  would  appear  to 
be  so  since  it  simply  uses  the  word  "authorized" 
whereas  the  1908  act  and  innumerable  other  acts, 
allotment  acts  or  others,  have  carefully  added  the 
words  "and  directed"  after  the  word  "authorized," 
or  have  used  the  word  "shall"  in  the  sense  of  com- 
mand, when  a  mandatory  character  was  desired. 
This  difference  is  clearly  apparent  in  the  General 
Allotment  Act  of  1887  (25  U.S.C.A.  Sec.  331)  which 
simply  authorizes  the  President  to  cause  allotments 
to  be  made  when  in  his  opinion  it  would  be  for  the 
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best  interest  of  the  Indians.  While  there  are  cases 
to  the  effect  that  "an  officer  'authorized'  is  an  officer 
commanded  in  a  matter  of  public  concern"  (see 
Chase,  Jr.  v.  United  States,  256  U.S.  1,  8) ,  each  situ- 
ation must  be  weighed  separately  according  to  the 
probable  purpose  and  intent  of  Congress. 

In  addition  to  the  lack  of  directory  words  in  the 
act  of  1914  which,  when  compared  to  related  acts, 
may  be  considered  intentional,  it  may  be  forcefully 
argued  that  for  sound  reasons  of  policy  it  was  the 
intent  of  Congress  to  leave  a  matter  of  this  kind  in 
the  discretion  of  the  Secretary.  The  act  was  to  con- 
tinue in  effect  for  an  indefinite  number  of  years, 
like  the  act  of  1887,  and  not  like  the  act  of  1908 
which  contemplated  immediate  allotments.  Within 
that  period  changes  in  circumstances  might  make 
it  disadvantageous  to  the  Indian  wards  for  the  Sec- 
retary to  continue  allotments  in  any  or  all  cases. 
The  Secretary  as  guardian,  would  naturally  be 
vested  with  authority  to  allot  or  refrain  from  allot- 
ting so  long  as  he  was  acting  reasonably  and  not 
arbitrarily.  The  act  expressly  gives  the  Secretary 
power  to  prescribe  regulations  for  the  making  of 
allotments.  It  is  familiar  law  that  allotment  acts 
should  be  construed  in  view  of  their  purpose  to  pro- 
mote the  welfare  of  the  Indian  wards.  Levindale 
Zinc  Mining  Co.  v.  Coleman  (241  U.S.  432,  437)  . 
Under  provisions  of  the  Red  Lake  Allotment  Act 
almost  identical  to  those  of  the  1914  act  in  question 
here,  the  Secretary  had  refused  to  allow  selections 
for  more  than  thirty  years.  When  the  matter  came 
before  the  Supreme  Court,  the  court  said  the  ques- 
tion of  the  legality  of  the  Secretary's  action  was  not 
properly  raised,  but  did  not  indicate  that  it  saw  any- 
thing illegal  in  the  Secretary's  refusal.  Morrison  v. 
Work  (266  U.S.  481)  .  Moreover,  the  1914  act  does 
not  attempt  to  bestow  any  right  to  select  allotments 
upon  particular  designated  persons  as  do  allotment 
acts  such  as  the  Fort  Belknap  Act  (March  3,  1921, 
41  Stat.  1355)  which  provides  that  inclusion  in  a 
tribal  roll  shall  be  conclusive  evidence  of  the  right 
to  an  allotment.  Nor  does  it  provide  for  allotment 
pro  rata,  as  does  the  Fort  Belknap  Act,  which  in 
effect  places  an  equitable  interest  in  all  the  Indians 
counted  for  the  pro  rata  distribution.  The  reference 
in  the  1914  act  to  children  "entitled  to"  allotments 
apparently  refers  simply  to  the  test  set  up  in  the 
1908  act  to  determine  what  Indians  are  privileged 
to  receive  allotments— namely,  "belonging  to"  the 
reservation  and  having  "tribal  rights"  thereon.  It 
does  not  place  an  absolute  right  to  selection  in  any 
child. 

These  considerations  indicate  not  only  that  the 
1914  act  is  merely  permissive,  but  that  the  discre- 
tion placed  in  the  Secretary  extends  to  the  refusal 
of  all  further  selecting  of  allotments  whenever  such 


refusal  may  reasonably  be  found  to  be  more  to  the 
economic  advantage  of  the  Indians  than  the  allot- 
ment of  lands  in  severalty.  The  inquiry  then  be- 
comes one  of  fact  and  policy  for  the  Indian  Office 
to  settle. 

The  question  arises  whether  the  act  of  February 
14,  1920  (41  Stat.  408,  421)  alters  this  interpreta- 
tion. This  act  reads  as  follows: 

"The  Indians  of  the  Ft.  Peck  Reservation  in 
Montana  entitled  to  allotments  under  existing 
laws  may  select  lands  classified  as  coal  and 
receive  patents  therefor  in  accordance  with  the 
Act  of  May  30,  1908  (35th  Statutes  at  Large, 
page  558) ,  with  a  reservation,  however,  to  the 
Ft.  Peck  Indians  of  the  coal  deposits  therein 
and  of  the  right  to  prospect  for,  mine,  and  re- 
move the  same." 

To  be  interpreted  correctly,  this  act  cannot  be 
read  simply  as  a  discrete  statement  but  must  be 
viewed  in  relation  to  the  framework  of  statutes  and 
administrative  decisions  in  which  it  is  an  integral 
part.  Section  4,  6  and  7  of  the  Act  of  1908,  supra. 
provided  that  upon  the  completion  of  the  allot- 
ments contemplated  by  that  act,  the  surplus  lands 
should  be  classified  into  agricultural,  grazing,  arid, 
and  mineral  lands  and  opened  to  disposal.  After 
the  Act  of  1914,  supra,  the  Department  took  the 
position  that  it  had  no  authority  to  allot  Indians 
upon  the  surplus  lands  classified  as  coal.  Instruc- 
tions July  1,  1915  Indian  Office  File,  Ft.  Peck,  No. 
013.  The  result  was  inequitable  to  the  Indians  since 
selections  and  improvements  on  the  coal  area  had 
already  been  made  by  a  large  number  of  Indians  in 
misapprehension  of  their  rights  and  since  by  the 
act  of  February  27,  1917  (39  Stat.  944)  the  surface 
of  these  coal  lands  was  opened  to  agricultural  entry 
by  settlers,  There  is  abundant  evidence  that  the 
1920  act  in  question  was  passed  to  correct  this  un- 
fortunate situation  by  making  it  clear  that  in  so  far 
as  Indians  were  entitled  to  allotments  they  might 
select  them  from  the  coal  area.  (See  Indian  Office 
File  Ft.  Peck  No.  013,  passim.) 

It  is  clear,  then,  that  the  purpose  of  this  act  was 
to  enlarge  the  privilege  of  allotment  simply  in  one 
way— the  character  of  land  available  for  allotment. 
The  language  of  the  act  perfectly  fits  this  purpose. 
It  would  be  an  unwarranted  elaboration  of  this 
language  to  say  that  the  words  "The  Indians  .  .  . 
may  select  lands  classified  as  coal"  place  a  vested 
right  to  an  allotment  of  coal  lands  in  the  Indians 
whether  or  not  such  right  is  possessed  in  other  types 
of   allotment,    and    remove    the    discretion    of    the 
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Secretary  to  refuse  allotments  in  coal  areas  although 
he  may  refuse  allotments  elsewhere.  Moreover,  there 
is  no  support  for  the  further  argument  that,  assum- 
ing an  intent  to  create  vested  rights  in  this  act,  it 
is  evidence  that  such  was  the  intent  of  the  1914  act. 
The  1920  act  is  concerned  with  but  a  minor  detail 
in  the  allotment  statutory  scheme  and  shows  no 
purpose  to  alter  that  scheme  as  a  whole. 

In  short,  the  1920  act  places  a  privilege  in  the 
Indians  who  are  entitled  to  select  allotments  to 
make  such  selections  upon  coal  lands,  but  does  not 
affect  the  discretion  of  the  Secretary  to  close  the 
door  to  further  allotments  of  all  sorts. 

(2)  Even  more  difficult  to  answer  authoritatively 
is  the  question  whether  the  Secretary  can  refuse  to 
approve  allotment  selections  already  made  and 
which  had  previously  been  authorized,  not  on  the 
ground  that  the  selection  was  incorrect  or  the  appli- 
cant unqualified,  but  solely  on  the  ground  that  the 
policy  concerning  allotments  has  been  changed.  It 
should  be  noted  that  all  the  allotment  selections  in 
dispute  in  this  Fort  Peck  case  were  selected  and 
recorded  previously  to  notice  from  the  Indian  Office 
of  the  new  policy  of  disapproving  further  allot- 
ments. According  to  this  file  that  notice  was  first 
given  in  the  office  letter  to  Superintendent  Hunter 
of  April  10,  1934,  after  13  timber  selections  and  320 
grazing  selections  had  already  been  made.  Further- 
more, by  office  letter  of  November  13,  1934,  the  In- 
dian Office  refused  approval  to  two  allotment  selec- 
tions excluded  because  of  conflicts  from  a  schedule 
of  selections  approved  in  January  1933,  although 
on  May  15,  1933,  the  Indian  Office  had  approved 
two  selections  in  lieu  of  selections  previously  ex- 
cluded from  approval  because  of  conflict. 

However,  these  selections  do  not  present  the  im- 
portant characteristics  possessed  by  the  Fort  Bel- 
knap selections  which  led  this  office  to  decide  that 
the  right  to  approval  and  patenting  was  equitably 
vested  in  the  owners  of  unapproved  allotment  selec- 
tions on  the  Fort  Belknap  Reservation.  Solicitor's 
Opinion,  M-28086,  July  17,  1935.  In  that  case  the 
allotment  selections  had  been  made  as  long  as  ten 
years  previously  and  had  failed  to  receive  approval 
through  the  neglect  of  the  public  officers  to  attend 
to  correction  of  the  clerical  errors  and  to  the  sub- 
mission of  the  selections  for  approval  within  a  rea- 
sonable time.  The  doctrine  was  there  applied  that 
where  a  person  fails  to  receive  a  right  through  the 
neglect  of  public  officers,  equity  will  treat  as  done 
that  which  ought  to  have  been  done.  Moreover,  the 
owners  of  selections  in  that  case  were  in  a  strong 
equitable  position  since  as  enrolled  members  they 
were  conclusively  entitled  to  a  pro  rata  share  of 
the  reservation.  Accordingly,  the  Secretary  had  little 


if  any  discretion  to  refuse  approval.  However,  as 
has  been  pointed  out,  the  Fort  Peck  children  stand 
in  no  such  equitable  position,  but  as  ordinary  ap- 
plicants for  allotment. 

In  the  Solicitor's  Opinion  before  mentioned,  it 
was  pointed  out  (at  15,  16)  that  the  owners  of  al- 
lotment selections  have  certain  rights  and  interests 
which  will  be  protected  against  outside  interests 
and  errors  by  Government  agents.  United  States  v. 
Chase  (245  U.S.  89)  ;  Hy  Ya  Tse  Mil  Kin  v.  Smith 
(194  U.S.  401)  ;  Smith  v.  Bonifer  (166  Fed.  846, 
CCA.  9th  1909)  ;  Conway  v.  United  States  (149 
Fed.  261,  C.C.  Neb.  1907) .  But  they  ordinarily  have 
no  vested  right  to  approval  or  to  a  patent.  In  other 
words,  they  cannot  prevent  Congress  from  annuling 
their  selection  (Lemieux  v.  United  States,  15  Fed. 
(2d)  518,  521  (CCA.  8th  1926))  nor  force  the 
Secretary  to  grant  approval.  West  v.  Hitchcock 
(205  U.S.  80) . 

Decidedly,  the  conservation  of  Indian  land  in 
tribal  ownership  when  as  imperative  as  in  the  Ft. 
Peck  situation,  if  it  can  be  accomplished,  would 
appear  to  be  sufficient  justification  for  the  exercise 
of  the  discretion  of  the  Secretary  to  refuse  approval 
to  allotment  selections.  Precedent  is  not  available 
for  guidance  here  since  cases  dealing  with  the  dis- 
cretion of  the  Secretary  to  refuse  approval  to  allot- 
ments have  dealt  only  with  his  power  as  applied  to 
particular  applications  for  allotment  and  resulting 
from  certain  defects  in  the  application.  However,  in 
one  of  these  cases,  West  v.  Hitchcock  (205  U.S.  80) , 
the  stewardship  of  the  Secretary  over  tribal  property 
was  recognized  as  a  source  of  power  to  refuse  allot- 
ments injurious  to  the  tribe.  The  power  would  seem 
at  least  as  great  when  applied  on  a  large  scale  as  in 
a  single  instance.  Accordingly,  I  conclude  that  the 
Secretary  is  privileged  to  disapprove  the  Ft.  Peck 
selections  upon  the  grounds  of  policy. 

While  I  have  concluded  that  allotments  to  In- 
dians on  the  Ft.  Peck  reservation  may  be  halted  by 
the  Secretary  upon  reasonable  considerations  of 
policy,  one  legal  factor  of  vital  significance  to  any 
such  considerations  should  be  called  to  your  atten- 
tion. Under  the  act  of  1908,  surplus  lands  are  sub- 
ject to  disposal  to  white  men.  The  act  of  1914  does 
not  prevent  this  disposal;  it  simply  authorizes  the 
giving  of  shares  in  this  surplus  to  Indian  children 
so  long  as  the  surplus  lasts.  Therefore,  land  not 
allotted  to  Indian  children  may  be  taken  up  by 
white  men  unless  some  permanent  provision  is 
made  by  the  Indian  Office  for  preventing  such 
disposal. 

Solicitor. 
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Allotment  Selections— Fort  Belknap 

55  I.D.  295 

M-28086  July  17,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  the  question 
of  whether,  under  the  first  section  of  the  Wheeler- 
Howard  Act  (act  of  June  18,  1934  (48  Stat.  984) , 
25  unpatented  allotment  selections  on  the  Fort 
Belknap  reservation  can  now  be  patented. 

The  allotments  in  question  comprise  five  allot- 
ment selections  which  were  included  in  the  sched- 
ule of  1171  Fort  Belknap  allotments  approved 
October  3,  1925,  and  20  allotment  selections  orig- 
inally included  in  that  schedule  but  withheld  from 
approval.  These  25  allotments  were  selected  under 
the  act  of  March  3,  1921  (41  Stat.  1355),  which 
directed  the  Secretary  of  the  Interior  to  prepare  a 
final  roll  of  the  Indians  of  the  Fort  Belknap  Res- 
ervation and  to  allot  the  lands  on  the  reservation 
pro  rata  among  the  Indians  enrolled.  This  work 
was  completed  except  for  the  25  allotments  before 
described  and  most  of  the  patents  were  issued  under 
date  of  May  24,  1927.  It  is  clear  that  the  failure  to 
complete  these  allotments  was  due  to  no  fault  of 
the  Indian  allottees.  The  records  of  the  Indian 
Office  indicate  no  reason  why  four  of  the  five  ap- 
proved selections  were  not  patented  and  that  the 
fifth  was  detained  because  a  supplemental  plat  was 
necessary  for  its  proper  description.  They  further 
indicate  that  the  20  unapproved  selections  were 
withheld  also  because  of  errors  in  description  and 
because  of  conflicts  with  other  selections,  making  a 
number  of  supplemental  plats  necessary.  It  will  be 
noted  that  the  failure  of  consummation  due  to  er- 
rors in  description  occurred  after  as  well  as  before 
approval,  and  that  in  no  case  did  approval  require 
passing  upon  the  applicant's  qualifications  or  other 
considerations  of  a  discretionary  character. 

The  first  section  of  the  Wheeler-Howard  Act  of 
June  18,  1934,  reads  as  follows: 

"That  hereafter  no  land  of  any  Indian  res- 
ervation, created  or  set  apart  by  treaty  or 
agreement  with  the  Indians,  Act  of  Congress, 
Executive  order,  purchase,  or  otherwise,  shall 
be  allotted  in  severalty  to  any  Indian." 

The  question  presented  is  whether  the  words  "no 
land  *   *   *   shall   be   allotted   in   severalty   to   any 


Indian"  forbids  the  approval  and  patenting  of  these 
25  allotments  selected  ten  years  before  the  passage 
of  this  section.  The  answer  is  by  no  means  clear, 
but  by  reference  to  other  allotment  statutes,  to 
cases  interpreting  those  statutes,  particularly  the 
words  "allot"  and  "allotment,"  and  to  cases  dis- 
cussing the  rights  of  owners  of  unapproved  or  un- 
patented allotment  selections,  and  to  administra- 
tive action,  I  have  come  to  the  conclusion  that  the 
prohibition  in  section  one,  correctly  interpreted, 
does  not  cover  the  trust  patenting  of  approved  se- 
lections of  the  approval  of  allotment  selections 
equitably  vested,  as  in  this  case,  in  the  allottees,  and 
furthermore,  that  a  contrary  interpretation  would 
raise  serious  questions  of  constitutionality. 

I 

The  word  "allot"  and  its  derivatives,  "allottee" 
and  "allotments,"  have  been  used  in  various  stat- 
utes, decisions,  and  by  the  Department  of  the  In- 
terior in  both  the  broader  sense  referring  to  the 
completed  process  evidenced  by  trust  patents,  and 
in  the  narrower  and  primary  sense  meaning  the 
parcelling  out  and  assigning  of  so  many  acres  of 
land  to  each  Indian.  However,  these  words  have 
been  regularly  employed  in  the  narrower  sense  in 
the  numerous  allotment  statutes,  in  careful  distinc- 
tion to  the  patenting  of  the  lands  "allotted."  Thus, 
the  standard  act,  the  General  Allotment  Act  of 
1887,  in  section  1  authorizes  the  President  "to  allot 
the  lands  *   *   *   in  severalty": 

"That  in  all  cases  where  any  tribe  or  band  of 
Indians  has  been,  or  shall  hereafter  be,  located 
upon  any  reservation  created  for  their  use, 
either  by  treaty  stipulation  or  by  virtue  of  an 
act  of  Congress  or  executive  order  setting  apart 
the  same  for  their  use,  the  President  of  the 
United  States  be,  and  he  hereby  is,  authorized, 
whenever  in  his  opinion  any  reservation  or  any 
part  thereof  of  such  Indians  is  advantageous 
for  agricultural  and  grazing  purposes,  to  cause 
said  reservation,  or  any  part  thereof,  to  be 
surveyed,  or  resurveyed  if  necessary,  and  to 
allot  the  lands  in  said  reservation  in  severalty 
to  any  Indian  located  thereon  in  quantities  as 
follows:   *   *   *" 

and  prescribes  the  quantity  of  land  to  be  "allot- 
ted." Section  2  provides,  "That  all  allotments  set 
apart  under  the  provisions  of  this  act  shall  be  se- 
lected by  the  Indians  *  *  *."  Section  3  provides, 
"that  all  allotments  *  *  *  shall  be  made  by  special 
agents  *  *  *."  Section  4  deals  with  Indians  making 
settlement  on  land  not  in  a  reservation  and  pro- 
vides that  they  "shall  be  entitled  upon  application 
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to  the  local  land  office  *  *  *  to  have  the  same  al- 
lotted *  *  *  in  quantities  and  manner  as  provided 
in  this  act  for  Indians  residing  upon  reservations." 
Not  until  section  5  is  there  reference  to  patents, 
and  the  language  indicates  that  in  the  mind  of  the 
legislature  the  patent  was  a  second  process  entered 
upon  after  allotment  was  completed. 

"That  upon  the  approval  of  the  allotments 
provided  for  in  this  act  by  the  Secretary  of  the 
Interior,  he  shall  cause  patents  to  issue  therefor 
in  the  name  of  the  allottees,  which  patents 
shall  be  of  the  legal  effect,  and  declare  that 
the  United  States  does  and  will  hold  the  land 
thus  allotted,  for  the  period  of  twenty-five 
years,  in  trust  for  the  sole  use  and  benefit  of 
the  Indian  to  whom  such  allotment  shall 
have  been  made,  *  *  *" 

The  language  of  other  allotment  acts  is  even 
more  decisive  in  describing  the  process  of  "allot- 
ting" as  the  parcelling  out  by  agents  in  the  field 
of  surveyed  land  according  to  certain  proportions 
to  the  qualified  Indians  who  select  the  particular 
parcel.  After  this  process,  the  "allotment"  is  to  be 
approved  by  the  Secretary  and  if  approved  patents 
shall  thereupon  be  issued.  See,  particularly,  acts  of 
March  3,  1895    (23  Stat.  340)  ,  and  March  2,  1889 

(25  Stat.  1012)  .  In  fact,  no  other  word  has  been 
used  to  describe  this  initial  process  but  the  word 
"allot." 

It  will  be  noted  that  the  extent  of  application 
of  the  first  section  of  the  Wheeler-Howard  Act  is 
identical  in  fact,  and  almost  so  in  language,  to  the 
first  section  of  the  General  Allotment  Act.  The  in- 
tention of  the  73rd  Congress  to  forbid  allotment  in 
the  field  under  section  1  of  the  1887  act  as  a  pre- 
liminary step  in  the  conveyance  of  title  is  apparent 
on  the  face  of  the  act  and  is  a  matter  of  general 
understanding.  For  this  reason,  the  word  "allotted" 
seems  peculiarly  appropriately  restricted  to  its 
earlier  and  primary  connotations.  However,  there 
are  numerous  particular  acts  as  those  authorizing 
continuing  allotment  in  the  field  from  surplus 
lands  on  various  reservations  as  Indians  entitled 
thereto  are  born,  which  are  clearly  aimed  at  by 
the  Wheeler-Howard  Act.  The  narrower  interpre- 
tation would,  therefore,  fill  the  first  section  with  a 
great  deal  of  meaning. 

Many  cases  interpreting  the  word  "allot"  in 
treaties  and  statutes  providing  for  allotments  dis- 
tinguish between  "allotting"  and  "patenting"  and 
speak  of  allotments  as  completed  before  the  pa- 
tents   are    issued.    Cf.    United    States    v.    Miamies 

(12  L.  D.  168) .  Because  of  the  variety  of  allotment 
laws,  a  case  under  one  is  not  necessarily  applicable 


to  another  but  may  still  be  illustrative  of  the  sig- 
nificance given  to  the  word  "allot."  In  Millet  v. 
Bilby  (110  Okla.  241,  237  Pac.  859  (1925),  the 
court  decided  that  the  word  "allot"  in  the  original 
Creek  agreement  was  not  word  of  grant  but  of 
apportionment  of  that  to  which  the  party  was  en- 
titled. Several  cases  consider  patentees  merely  evi- 
dence of  the  completed  and  vested  allotment.  Wood 
v.  Gleason  (258  U.S.  574,  596) ,  or  simply  "a  paper 
or  writing,  improperly  called  a  patent"  designed  to 
show  that  at  the  end  of  25  years  the  Indian  allottee 
or  his  heirs  will  receive  the  fee  to  the  land  allotted. 
See  United  States  v.  Rickert   (188  U.S.  432,  436) . 

The  legal  theory  behind  the  processes  of  allot- 
ment and  patenting  can  be  generalized  somewhat 
as  follows:  The  Indian  tribe  possesses  in  common  a 
right  of  occupancy  in  the  land  within  the  reserva- 
tion, but  not  the  fee;  the  allotment  process  trans- 
fers conclusively  this  right  of  occupancy  in  the  por- 
tion of  the  land  selected  by  a  qualified  Indian  to 
him  and  to  his  heirs,  and  the  trust  patent  follows 
as  a  device  preliminary  to  transfer  of  the  fee  from 
the  United  States  to  the  allottee  or  his  heirs  after 
the  extended  period  of  preparation.  Cf.  United 
States  v.  Chase  (245  U.S.  89) . 

The  distinction  between  allotments  and  patents 
is  well  brought  out  where  treaties  have  provided 
for  allotments  or  assignments  to  the  allottee  and 
his  heirs,  but  patents  are  provided  for  only  in  later 
acts  (cf.  United  States  v.  Chase,  supra;  Starr  v. 
Long  Jim  (277  U.S.  613)  ;  Friederick  v.  Ducept  (46 
L.  D.  14)  ;  In  Re  Long  Jim  (32  L.  D.  568;  19  Op. 
Atty.  Gen.  225.)  ,  and  where  acts  prevent  alienation 
of  "allotments"  before  the  patents  are  issued.  Cf. 
Stout  v.  Simpson  (124  Pac.  754,  34  Okla.  129 
(1912)).  Another  case  interpreted  the  words  in 
the  original  section  6  of  the  1887  act,"  *  *  *  every 
member  *  *  *  to  whom  allotments  have  been  made 
shall  have  the  benefit  of  *  *  *  the  laws  *  *  *  of 
the  State  *  *  *"  as  including  every  Indian  who  was 
entitled  to  approval  and  patenting  of  his  selection 
even  though  such  approval  and  patenting  had  not 
yet  occurred.  State  v.  Morris  (37  Neb.  299,  55  N. 
W.  1086  (1893)). 

It  may  be  concluded  from  these  cases  that,  as  a 
general  rule  of  interpretation,  the  courts  consider 
an  "allotment"  as  an  assignment  of  the  right  of 
occupancy  to  an  individual  Indian;  and  that  un- 
der allotment  laws  providing  for  patents  an  "allot- 
ment" is  made  when  the  allottee  becomes  entitled 
to  a  patent  as  evidence  of  the  allotment  and 
promise  of  a  fee  title;  and  that,  as  will  be  shown 
more  fully  later,  an  allottee  may  become  entitled 
to  a  patent  even  before  the  approval  of  his  allot- 
ment selection  wherever  the  applicable  allotment 
law    makes    such    approval    mandatory    after    the 
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showing  of  certain  prescribed  conditions,  and  such 
conditions  have  been  shown. 

The  Fort  Belknap  allotment  act  under  which 
the  allotments  in  question  were  selected  was  of 
relatively  recent  date  (March  3,  1921  (41  Stat. 
1355)  and  possibly  for  that  reason  is  less  detailed 
than  the  early  allotment  acts,  relying  on  accepted 
interpretations  to  fill  in  any  gaps.  It  provides  in 
section  1  for  a  Commission  to  prepare  a  final  roll 
of  all  Indians  ascertained  to  have  rights  on  the 
reservation,  which  roll  shall  be  conclusive  evidence 
of  the  right  of  any  enrollee  to  an  allotment.  Sec- 
tipn  1  then  authorizes  and  directs  the  Secretary 
"to  allot  pro  rata"  among  the  enrollees  all  the 
land  on  the  reservation  and  ends  with  the  ungram- 
matical  clause  "which  trust  patents  shall  be  issued 
in  the  name  of  the  allottees."  Since  there  is  no 
noun  to  which  the  "which"  in  this  clause  may 
refer,  it  appears  that  the  word  "for"  may  have  been 
omitted  from  before  the  clause.  The  act  does,  thus, 
use  the  word  "allot"  to  connote  apportion  and 
assign,  as  is  indicated  also  in  other  sections  of  the 
statute. 

However,  section  1  of  the  Fort  Belknap  Act  is 
notable  from  two  other  angles  in  that  it  made  every 
enrollee  conclusively  entitled  to  an  allotment,  and 
directed  the  pro  rata  apportionment  among  the 
enrollees  of  the  entire  reservation  (except  for  spe- 
cified amounts  of  land  to  be  reserved  for  certain 
tribal,  administrative  and  State  uses  enumerated 
in  the  rest  of  the  act) .  Both  points  distinguish  this 
act  from  the  ordinary  allotment  acts  and  both  have 
bearing  upon  the  problem  in  hand.  As  to  the  first, 
after  the  Secretary  has  approved  the  roll  prepared 
by  the  Commission,  there  is  no  further  question  as 
to  the  right  of  an  enrollee  to  an  allotment;  thus 
the  scope  of  the  discretion  of  the  Secretary  in  ap- 
proving allotment  elections  is  limited  to  the  deter- 
mination only  of  whether  the  particular  assignment 
was  accurate,  and  thus  the  equitable  position  of 
the  "allottee"  before  his  selection  is  approved  is 
greaty  enhanced. 

On  the  second  point,  a  pro  rata  apportionment 
of  the  reservation  among  designated  enrollees 
rather  than  usual  direction  to  the  Secretary  to 
allot  a  certain  number  of  acres  to  such  Indians 
as  he  may  find  qualified  again  enhances  the  equit- 
able position  of  the  Fort  Belknap  allottee  since 
not  only  is  he  definitely  entitled  to  a  certain  num- 
ber of  acres,  but  the  number  of  acres  which  each 
Indian  on  the  reservation  receives  has  been  deter- 
mined on  the  basis  of  his  participation.  His  right 
to  his  share  is  definitely  fixed  as  of  the  date  of  the 
pro  rata  distribution. 

Heretofore  when  acts  have  been  passed  which 
seek    to    modify    allotment    rights    and    privileges, 


these  acts  have  been  generally  construed  as  not  in- 
tended to  apply  where  allotments  had  already  been 
selected  nor  to  affect  the  trust  patenting  of  these 
selections.  So  where  an  Indian  had  made  a  home- 
stead entry  (treated  as  analogous  to  allotment  se- 
lection) under  the  act  of  1875  and  performed  the 
conditions  entitling  him  to  a  patent,  the  act  of 
1884  prescribing  a  25  year  trust  patent  instead  of 
a  fee  patent  was  held  not  to  apply  to  him.  United 
States  v.  Hemmer  (241  U.S.  379)  ;  United  States  v. 
Saunders  (96  Fed.  268  (Circ.  Ct.  Wash.  1899)). 
Moreover,  an  Indian  has  greater  rights  in  an  allot- 
ment on  a  reservation  than  on  the  public  domain. 
Clark  v.  Bcnally  (51  L.  D.  98).  Similarly,  where 
later  acts  reserved  mineral  rights  for  the  tribe,  this 
was  repeatedly  construed  as  not  applying  where 
allotment  selections  had  already  been  made  but 
had  not  yet  been  approved  because  of  clerical 
errors.  Raymond  Bear  Hill  (52  L.  D.  689)  ;  Min- 
eral Reservations  in  Trust  Patents  for  Allotments 
to  Fort  Peck  and  Uncompahgre  Ute  Indians  (53 
L.  D.  538) . 

However,  where  a  later  act  changed  the  form  and 
conditions  of  the  trust  patent  itself  without  modi- 
fying or  subtracting  from  the  rights  in  the  allot- 
ment selections,  the  later  act  was  held  to  apply  to 
allotments  previously  selected  and  approved  but 
not  patented  because  of  errors  in  descriptions. 
Klamath  Allotments   (38  L.  D.  559)  . 

From  the  foregoing  it  is  apparent  that  the  natu- 
ral and  reasonable  interpretation  of  the  first  sec- 
tion of  the  Wheeler-Howard  Act  is  that  the  act 
prohibits  the  further  subdivision  and  assignment 
of  tribal  and  surplus  lands  among  unallotted  In- 
dians under  any  statute,  but  that  it  does  not  for- 
bid the  patenting  of  approved  allotment  nor  the 
approval  at  least  of  those  allotment  selections 
which  under  the  particular  allotment  act  are  equit- 
ably vested  in  the  allottee. 


II 


Assuming,  however,  that  section  1  of  the 
Wheeler-Howard  Act  may  be  interpreted  to  for- 
bid the  patenting  of  allotments,  difficult  legal 
questions  promptly  arise.  (1)  Can  the  Secretary 
erase  allotment  selections,  invalidate  approval 
given,  and  restore  the  land  to  tribal  ownership 
without  express  statutory  authority,  and  if  not, 
can  the  allotment  selections  remain  in  a  twilight 
zone  of  equitable  ownership  as  at  present?  (2) 
Can  allotments  which  have  been  approved  be  ex- 
empted from  application  of  the  first  section  on  the 
ground  that  approval  automatically  entitles  the 
allottee  to  a  patent  and  equity  will  consider  that 
done  which  ought  to  have  been  done;  and  if  not 
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can  the  act  deprive  such  allottee  of  a  vested  right 
without  compensation?  (3)  Can  allotment  selec- 
tions which  have  not  been  approved  without  good 
reason  or  because  of  minor  clerical  error;  and  which 
would  have  been  approved  nearly  10  years  ago  but 
for  the  negligence  of  the  Department  be  considered 
as  if  approved  (and  therefore  entitled  to  patent 
within  the  terms  of  the  second  question)  on  the 
equitable  principle  that  where  a  person  in  the 
prosecution  of  a  right  does  everything  the  law  re- 
quires and  fails  to  attain  the  right  by  the  mis- 
conduct or  neglect  of  public  officers,  the  law  will 
protect  him  in  his  right? 

(1)  An  allotment  selection  segregates  the  land 
and  removes  it  from  the  tribal  domain.  Uncom- 
pahgre  Ute  and  Fort  Peck  Allotments,  supra;  Ray- 
mond Bear  Hill,  supra;  Friederick  v.  Ducept,  supra. 
The  Secretary  may  for  good  reason  refuse  to  ap- 
prove an  allotment  selection  but  he  may  not  cancel 
his  approval  of  an  allotment  except  to  correct  error 
or  to  relieve  fraud.  Cf.  Corneleus  v.  Kessel  (128  U.S. 
456)  (public  land  entry)  .  It  is  very  doubtful 
whether  the  Secretary  would  be  privileged  to  re- 
turn allotment  selections  to  tribal  ownership  sim- 
ply on  the  ground  that  the  Wheeler-Howard  Act 
possibly  forbids  the  trust  patenting  of  such  selec- 
tions. 

In  this  connection  it  should  be  pointed  out  that 
the  Wheeler-Howard  Act  provides  for  the  return 
to  tribal  ownership  only  of  "remaining  surplus 
land  *  *  *  heretofore  opened  or  authorized  to  be 
opened  to  sale."  This  can  have  no  applications  to 
a  reservation  like  Fort  Belknap  which  is  without 
surplus  land,  nor  in  fact  to  any  allotment  selection 
approved  or  unapproved.  This  is  some  negative 
proof  that  such  allotment  selections  were  not  in- 
tended to  revert  to  tribal  ownership.  Moreover,  the 
section  expressly  preserves  "valid  rights  or  claims 
of  any  persons  to  any  lands  so  withdrawn  existing 
on  the  date  of  withdrawal  *  *  *."  With  this  solici- 
tude for  claims  of  whites  to  reservation  land,  it  is 
unthinkable  that  the  legislature  intended  rights 
to  allotments  as  near  perfection  and  as  couched  in 
equity  as  these  on  the  Fort  Belknap  reservation  to 
lapse  sub  silentio. 

Nor  would  the  failure  of  allotments  to  mature 
into  patented  land  cause  them  ipso  facto  to  revert 
to  tribal  ownership.  There  is  a  halfway  ground  in 
which  allotments  evidently  can  remain  indefinite- 
ly, at  least  as  long  as  occupied  by  the  grantees  or 
their  heirs.  An  early  act  entitled  each  Colville  In- 
dian to  640  acres  of  land,  guaranteed  and  protected 
him  in  possession  and  ownership,  and  authorized 
the  Secretary  to  allow  selections,  not  mentioning 
patents.  The  Secretary  refused  to  patent  a  selec- 
tion and  Congress  later  passed  an  act  authorizing 


the  patent.  Starr  v.  Long  Jim,  supras  In  Re  Long 
Jim,  supra.  This  Fort  Belknap  case  is  not  the  only 
one  in  which  trust  patents  have  been  delayed  for 
many  years.  Note  the  facts  in  the  Klamath  Allot- 
ment case,  supra. 

It  would  appear  that  if  trust  patents  are  not  is- 
sued on  these  allotments  that  a  hybrid  class  of 
holdings  will  be  perpetuated  on  the  Fort  Belknap 
reservation  which  will  serve  to  complicate  the  land 
reform  under  the  prospective  constitution.  The  un- 
patented allotments  might  be  closely  analogized  to 
the  assignments  made  by  the  tribe  of  rights  of  oc- 
cupancy in  designated  sections  of  land,  but  ad- 
ministration would  remain  separate  as  one  assign- 
ment is  derived  from  the  Federal  Government  and 
the  other  from  the  tribal  government,  and  certain 
rights,  for  example,  that  if  inheritance,  would  be 
more  securely  attached  to  the  Federal  assignment. 
The  single  practical  though  very  real  value  of  such 
a  position  would  be  the  resulting  inalienability  of 
the  land  except  to  the  United  States,  to  the  tribe 
or  to  a  member  of  the  tribe.  Henkel  v.  United 
States  (237  U.S.  43) .  See  United  States  v.  Chase, 
supra,  at  94.  However,  if  such  a  legal  position  were 
taken  by  the  Department,  it  is  highly  probable 
that  an  allottee  could  successfuly  assert  his  right 
to  a  patent  in  a  Federal  court  (25  U.S.C.A.  Sec. 
345)  ,  for  the  interpretation  of  the  section  in  ques- 
tion to  forbid  patenting  of  these  allotments  would 
present  grave  questions  to  the  court,  not  only  of 
the  correctness  of  the  interpretation  but  of  the  con- 
stitutionality of  the  act  as  interpreted.  The  legal 
considerations  relevant  to  such  constitutional  ques- 
tions follow. 

(2)  Where  the  Secretary  has  approved  an  allot- 
ment, the  ministerial  duty  arises  to  issue  a  patent. 
With  approval  his  discretion  is  ended  except,  of 
course,  for  such  reconsideration  of  his  approval  as 
he  may  find  necessary  (24  L.  D.  264) .  Since  only 
the  routine  matter  of  issuing  a  patent  remains,  the 
allottee  after  his  allotment  is  approved  is  consid- 
ered as  having  a  vested  right  to  the  allotment  as 
against  the  Government.  Raymond  Bear  Hill  (42 
L.  D.  689  (1929)).  (Cf.  where  a  certificate  of  ap- 
proval has  issued  as  in  the  Five  Civilized  Tribe 
cases,  Ballinger  v.  Frost  (216  U.S.  240)  ;  and  where 
right  to  a  homestead  is  involved,  Stark  v.  Starrs  (6 
Wall.  402) ) .  And  then  the  allottee  may  bring 
mandamus  to  obtain  the  patent.  See  Vachon  v. 
Nichols-Chisolm  Lumber  Co.  (126  Minn.  303,  148 
N.  W.  288,  290  (1914).  Cf.  Lane  v.  Hoglund  (244 
U.S.  174)  ;  Butterzuorth  v.  United  States  (112  U.S. 
50)  ;  Barney  v.  Dolph    (97  U.S.  652,  656) . 

Applying  these  doctrines  to  the  Fort  Belknap 
situation,  it  is  apparent  that  the  allottees  whose 
allotments   were   approved   have    for  years   had    a 
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vested  right  to  their  allotments  and  been  entitled 
to  their  patents  which  the  Secretary  was  under 
duty  to  issue.  Accordingly,  the  courts  would  prob- 
ably protect  the  right  of  the  allottee  to  the  patent 
against  any  later  act  either  by  treating  the  right 
to  a  patent  as  equivalent  to  a  patent  issued  (cf. 
decisions  on  the  conflicting  claims  under  home- 
stead laws,  Barney  v.  Dolph,  supra;  Stark  v.  Starrs, 
supra;  Lytic  v.  Arkansas  (9  How.  314)  and  there- 
fore beyond  the  reach  of  the  act;  or  by  refusing 
to  interpret  section  1  of  the  Wheeler-Howard  Act 
as  preventing  patents,  in  order  to  avoid  the  con- 
stitutional question;  or  by  declaring  such  section 
unconstitutional  as  depriving  the  allottee  of  a 
property  right  without  due  process  of  law. 

(3)  Where  an  allotment  has  not  been  approved, 
on  the  other  hand,  approval  and  the  issuance  of  a 
patent  cannot  be  compelled  by  mandamus.  West 
v.  Hitchcock  (205  U.S.  80)  ;  United  States  v. 
Hitchcock  (190  U.S.  316)  .  But  is  is  recognized  that 
an  allottee  acquires  rights  in  land  with  some  of  the 
incidents  of  ownership  when  the  allotting  agents 
have  set  part  allotments  and  he  has  made  his 
selection.  Until  that  time  an  Indian  eligible  for 
allotment  has  only  a  floating  right  which  is  per- 
sonal to  himself  and  dies  with  him.  La  Roque  v. 
United  Slates  (259  U.S.  62) .  See  Philomme  Smith 
(24  L.  D.  323,  327) .  The  owner  of  an  allotment 
selection,  even  before  its  approval,  has  an  inherit- 
able interest  (United  States  v.  Chase  (245  U.S. 
89)  ;  Smith  v.  Bonifer  (166  Fed.  846)  (CCA. 
9th  1909)));  which  will  be  protected  from  the 
outside  world  (Smith  v.  Bonifer,  supra)  ;  and 
which  he  can  transfer  within  limits  (Henkel  v. 
United  States,  supra;  United  States  v.  Chase, 
supra)  ;  and  which  is  sufficient  to  confer  on  him 
the  privileges  of  State  citizenship  as  granted  to  all 
"allottees"  by  the  act  of  1887  (State  v.  Norris, 
supra)  .  Moreover,  where  the  Government  has  is- 
sued an  erroneous  patent  for  the  allotment  selec- 
tions, the  owner  of  such  selection  will  be  protected 
in  his  right  against  the  adverse  interests  possessing 
the  patent  (Hy-Yu-Tse-Mil-Kin  v.  Smith  (194  U.S. 
491)  ;  Smith  v.  Bonifer  (132  Fed.  889  (C  C.  Ore. 
1904),  166  Fed.  846  (CCA.  9th,  1909),  and 
against  the  government  itself.  Conway  v.  United 
States  (149  Fed.  261  (C.  C.  Neb.  1907) .  In  these 
cases  the  courts  lay  down  the  principle  that  where 
an  Indian  has  done  all  that  is  necessary  and  that 
he  can  do  to  become  entitled  to  land  and  fails  to 
attain  the  right  through  the  neglect  of  misconduct 
of  public  officers,  the  courts  will  protect  him  in 
such  right.  Again,  where  the  claimant  does  all  re- 
quired of  him  he  acquires  a  right  against  the  Gov- 
ernment for  the  perfection  of  his  title,  and  the 
right  is  to  be  determined  as  of  the  date  it  should 


have  been  perfected.  Payne  v.  New  Mexico  (255 
U.S.  367)  ;  Raymond  Bear  Hill,  supra. 

Further,  where  the  right  to  the  allotment  has 
failed  to  become  vested  through  the  neglect  of  pub- 
lic officers  to  attach  approval  to  the  selection,  one 
court  has  indicated  that  the  right  to  the  allotment 
would  be  considered  as  already  vested  so  as  to  be 
beyond  the  reach  of  a  later  act  of  Congress. 
Lemieux  v.  United  States  (15  Fed.  (2d)  518,  521 
(CCA.  8th,  1926)).  In  the  Lemiuex  case  the 
Secretary's  approval  under  the  act  of  1887  would 
have  had  to  include  determination  of  the  qualifi- 
cations of  the  applicants  but  in  the  Fort  Belknap 
situation,  no  quesction  of  qualifications  arises  since 
previous  enrollment  on  the  allotment  list  is  made 
by  statute  conclusive  evidence  of  the  enrollee's 
right  to  allotment.  Thus  the  position  of  the  Fort 
Belknap  allottee  compels  even  more  strongly  to 
the  conclusion  suggested  in  the  Lemieux  case.  It 
has  also  been  suggested  that  where  the  Indian  pos- 
sesses all  the  qualifications,  entitling  him  to  an  al- 
lotment, the  Secretary  has  no  longer  any  discre- 
tion to  refuse  approval.  See  State  v.  Norris,  supra, 
(53  N.  W.  at  1089). 

It  would  appear,  therefore,  that  whether  or  not 
a  constitutional  question  would  arise  if  Congress 
prohibited  the  perfection  of  unapproved  allotment 
selections  in  the  ordinary  case  since  the  right  to 
the  allotment  is  not  yet  vested,  in  the  instance  of 
these  20  unapproved  Fort  Belknap  selections  two 
factors  militate  against  the  power  of  Congress.  One 
is  the  fact  that  the  failure  of  approval  before  the 
act  in  question  was  passed  is  due  to  the  negligence 
of  the  Government  officers  charged  with  the  mak- 
ing of  allotments.  Equity  on  these  facts  would 
step  in  and  protect  the  inchoate  right  as  a  vested 
right.  The  second  is  the  fact  that  the  approval  re- 
quired is  not  of  a  discretionary  nature.  Since  the 
Secretary  was  under  duty  to  correct  the  clerical 
errors,  the  right  to  the  patent  is  nearly  as  strong 
where  the  allotment  was  not  approved  for  such 
error  as  where  was  approved  but  not  patented 
for  the  same  type  of  error. 

This  consideration  of  constitutional  problems 
compels  me  to  the  conclusion  that  the  natural  and 
reasonable  interpretation  of  the  first  section  of  the 
Wheeler-Howard  Act  expounded  in  the  earlier 
part  of  this  opinion  should  be  adopted.  It  is  exio- 
matic  that  where  a  statute  is  reasonably  susceptible 
of  two  interpretations,  one  of  which  might  permit 
successful  assault  upon  its  constitutionality,  the 
other  interpretation  should  be  chosen.  See  United 
States  v.  Delarvare  and  Hudson  Railroad  Company 
(213  U.S.  366,  407). 

I  am  of  the  opinion,  therefore,  that  your  ques- 
tion  should  be  answered  in   the   affirmative.  The 
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first  section  of  the  Wheeler-Howard  Act  does  not 
prevent  the  patenting,  or  the  approval  and  patent- 
ing of  the  25  Fort  Belknap  allotment  selections  in 
question. 

Nathan  R.  Margold, 

Solicitor. 
Approved 
Oscar  L.  Chapman,  Assistant  Secretary. 


Port  Madison  Tide  Lands— Title 

July  22,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  agree  with  the  conclusion  reached  in  your 
letter  of  July  16,  to  the  Superintendent  of  the 
Tulalip  Agency  that  the  deed  to  N.  K.  Nelson 
properly  limits  the  land  conveyed  thereby  to  the 
high  water  mark.  The  further  conclusion  is  reached, 
however,  that  title  to  the  tide  lands  surrounding 
the  boundary  of  the  Port  Madison  Reservation  is 
held  by  the  United  States  for  the  benefit  of  the  In- 
dians of  the  reservation.  The  latter  conclusion  is 
open  to  serious  question.  It  clearly  is  not  supported 
by  the  decision  in  the  United  States  v.  Stotts  (49 
Fed.  (2d)  619) ,  cited  in  your  letter. 

The  Executive  order  creating  the  reservation  in- 
volved in  the  Stotts  case  expressly  fixed  the  low 
water  mark  as  the  boundary  of  the  reservation  and 
the  court  held  that  this  was  conclusive.  Neither  the 
Executive  order  nor  the  treaty  under  which  the 
Port  Madison  Reservation  was  established  extended 
the  boundary  of  the  reservation  to  the  low  mark 
and  the  meander  line  surveys  apparently  follow 
the  high  tide  line  along  the  shore.  There  was, 
therefore,  no  express  reservation  of  the  tide  lands 
and  as  a  reservation  of  such  lands  cannot  be  estab- 
lished by  inference  or  implication  (see  Taylor  v. 
United  States,  44  Fed.  (2d)  531;  United  States  v. 
Holt  Bank,  270  U.S.  49,55)  I  do  not  see  how  the 
Port  Madison  Reservation  can  be  held  to  have 
extended  to  the  low  water  mark.  The  question  is 
immaterial  in  this  case  in  any  event  because  dis- 
posals of  the  uplands,  even  though  the  tide  lands 
were  part  of  the  reservation,  would  not  under  the 
rule  laid  down  in  United  States  v.  Stotts,  supra, 
extend  beyond  the  high  water  mark. 


Leasehold  Agreement— Waiver  of  Delinquencies 
in  Payment  of  Advance  Royalities  and  Rentals- 
Pawnee  Estate 

July  23,  1935. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

Your  letter  of  July  11,  to  the  Superintendent  of 
the  Pawnee  Indian  Agency  advising  that  Pawnee 
Oil  and  Gas  Lease  No.  941  will  be  canceled  upon 
the  filing  by  the  administrator  of  the  estate  of 
J.  A.  Walker,  deceased,  of  an  application  for  the 
surrender  of  the  lease,  is  returned. 

Presumably  it  is  your  intention  to  waive  delin- 
quencies in  payments  of  advance  royalties  and  an- 
nual rentals  which  the  record  indicates  amount  to 
about  %  120.  Presumably  also  this  action  is  induced 
by  an  apparent  defect  in  the  leasehold  title,  occa- 
sioned by  the  failure  of  the  Superintendent  to  ex- 
ecute the  lease  on  behalf  of  Ralph  Weeks  Allen 
and  Mary  Catherine  Allen,  minor  Indian  owners 
of  the  fee  subject  to  a  life  estate  in  Ida  Weeks 
Allen,  which  life  estate  appears  to  have  terminated 
with  the  death  of  the  life  tenant  in  1929.  The 
attorney  for  the  estate  contends  that  the  lease, 
although  executed  for  a  period  expiring  October  3, 
1935,  terminated  with  the  death  of  the  life  tenant, 
she  alone  having  signed  the  lease. 

Section  4,  of  the  regulations  approved  July  7, 
1925,  provides  that  the  officer  in  charge,  in  this 
case  the  Superintendent,  shall  execute  leases  on 
behalf  of  incompetent  and  minor  Indians  and  the 
legality  of  leases  so  executed  has  been  upheld  in 
opinions  of  the  Solicitor  for  this  Department  dated 
August  28,  1916,  and  August  23,  1920.  While  the 
Superintendent  did  not  actually  execute  the  lease 
in  the  instant  case  on  behalf  of  the  minors,  there  is 
attached  to  the  lease  an  agreement  signed  by  him 
in  their  behalf  and  by  the  life  tenant  which  agree- 
ment, after  making  appropriate  reference  to  the 
lease,  provides  for  a  division  of  the  proceeds  there- 
from between  the  life  tenant  and  the  minor  re- 
maindermen. The  execution  of  this  agreement 
amounted  to  an  adoption  and  confirmation  of  the 
lease  making  immaterial  the  original  defect  in 
execution:  No  good  reason  appears,  therefore,  for 
waiving  the  existing  delinquency  and  any  applica- 
tion for  the  surrender  of  the  lease  should  be  accom- 
panied by  a  remittance  of  all  amounts  due  under 
the  terms  of  the  lease. 


Nathan  R.  Margold, 

Solicitor. 


Nathan  R.  Margold, 

Solicitor. 
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Shawnee  Land  Purchases 

July  24,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  your 
letter  of  July  18,  advising  the  Superintendent  of 
the  Shawnee  Indian  Agency  in  Oklahoma  that 
under  the  act  of  June  18,  1934  (48  Stat.  984), 
purchases  of  land  in  Oklahoma  may  be  made  only 
in  behalf  of  individual  Indians  and  not  for  tribes. 

Section  5  of  the  act  of  June  18,  1934,  expressly 
authorizes  the  Secretary  of  the  Interior  to  purchase 
lands  for  tribe  as  well  as  individual  Indians,  and 
section  7  of  the  act  empowers  the  Secretary  to 
proclaim  new  reservations  on  the  lands  so  acquired 
or  to  add  such  lands  to  existing  reservations.  Sec- 
tion 5  applies  to  the  Indians  in  Oklahoma.  Section 
7  does  not.  Purchases  of  lands  on  behalf  of  Okla- 
homa tribes  may,  therefore,  be  made,  but  new  res- 
ervations thereon  may  not  be  proclaimed,  nor  may 
the  lands  be  added  to  any  existing  reservation. 
This  may  make  it  inadvisable  tc  purchase  lands 
for  any  of  the  tribes  located  in  Oklahoma,  but, 
if  so,  the  decision  not  to  do  so  should  be  based  on 
grounds  other  than  legal  inhibition. 

Nathan  R.  Margold, 

Solicitor. 

Grazing  on  Tribal  Lands— Department  Powers 

July  25,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

1.  It  is  within  the  authority  of  the  Interior  De- 
partment to  protect  Indian  tribal  lands  against 
waste.  Over-grazing,  which  threatens  the  distruc- 
tion  of  the  soil,  is  properly  considered  waste. 
Whether  this  doctrine  extends  to  pueblo  grant 
lands  held  in  fee  by  the  pueblos  is  a  question 
which  need  not  be  considered  since,  in  any  event, 
the  Department  has  such  powers  with  respect  to 
pueblo  lands  by  virtue  of  the  fact  that  the  pueblos 
have  accepted  the  Wheeler-Howard  Act.  The 
Wheeler-Howard  Act  specifically  provides  in  section 
6  of  the  exercise  of  such  powers  of  control. 

2.  Revised  Statutes,  section  2127  (U.S.  Code, 
Title  25,  Sec.  192)   provides: 

"Sale  by  agents  of  cattle  or  horses  not  re- 
quired. The  agent  of  each  tribe  of  Indians, 
lawfully    residing    in    the    Indian    country,    is 


authorized  to  sell  for  the  benefit  of  such  In- 
dians any  cattle,  horses,  or  other  livestock 
belonging  to  the  Indians  and  not  required 
for  their  use  and  substance,  under  such  reg- 
ulations as  shall  be  established  by  the  Sec- 
retary of  the  Interior.  But  no  such  sale  shall 
be  made  so  as  to  interfere  with  the  execution 
of  any  order  lawfully  issued  by  the  Secretary 
of  War  connected  with  the  movement  or  sub- 
sistence of  troops." 

Llnder  the  foregoing  statutory  provision,  surplus 
stock  not  required  for  the  actual  use  and  subsis- 
tence of  the  Indians  may  be  taken  up  and  sold  by 
the  Department.  Consideration  of  the  needs  of 
the  range  is  undoubtedly  proper  in  determining 
whether  such  stock  shall  be  taken  up  and  sold. 
This  power  is  not  dependent  upon  Indian  consent 
and  is  limited  only  by  the  requirement  that  live- 
stock actually  necessary  for  Indian  use  and  subsis- 
tence shall  not  be  taken. 

3.  Under  the  act  of  July  4,  1887,  chapter  180, 
section  1  (23  Stat.  94;  U.S.  Code,  Title  25,  Sec. 
195) ,  and  Revised  Statutes,  section  2138  (41  Stat.  1; 
U.S.  Code,  Title  25,  Sec.  214),  the  Department  has 
plenary  authority  to  regulate  the  sale  of  cattle  or 
their  increase  where  such  cattle  have  been  origi- 
nally purchased  by  the  Government.  Specific  pen- 
alties of  six  months'  imprisonment  and  $1,000  fine 
are  provided  for  the  violation  of  Revised  Statutes, 
section  2138,  and  penalties  only  slightly  less  severe 
for  the  violation  of  the  act  of  July  4,  1887.  Under 
these  provisions  it  should  be  possible  to  institute  a 
system  of  registry  of  stock  ownership  and  to  check 
pretended  transfers  of  title  designed  to  circumvent 
limitations  of  grazing  on  individual  members  of  the 
tribe. 

4.  Where  a  tribe  has  taken  no  action  in  the 
matter  of  allocating  to  its  members  grazing  rights 
in  the  tribal  common,  the  authority  of  the  De- 
partment to  fix  a  reasonable  maximum  which  no 
member  of  the  tribe  may  exceed  in  the  use  of 
tribal  grazing  lands  has  been  affirmed  by  the  Courts. 

5.  In  addition  to  the  foregoing  powers  relative 
to  Indian  grazing,  statutory  authority  to  control  all 
leases  of  tribal  grazing  lands  is  conferred  by  the  act 
of  February  28,  1891,  chapter  383,  section  3  (26 
Stat.  795,  U.S.  Code,  Title  25,  Sec.  397).  Similar 
authority  with  respect  to  allotted  lands  is  conferred 
by  the  act  of  March  3,  1921  (41  Stat.  1232,  U.S. 
Code,  Title  25,  Sec.  393) .  Under  the  latter  pro- 
vision it  would  be  possible  to  require  Indians 
owning  allotments  to  give  reference  in  leases  to 
fellow  tribal  members,  thus  relieving  the  strain 
upon  tribal  grazing  lands. 

6.  The   act   of   February    15,    1929,    chapter   210 
(U.S.    Code,    Title    25,    Sec.    231),    authorizes    the 
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Secretary  of  the  Interior  to  take  measures  for  the 
enforcement  of  State  sanitary  inspection  and  quar- 
antine laws.  Under  this  provision  it  would  be 
proper  to  conduct  a  thorough  check  of  stock  owner- 
ship in  connection  with  dipping  requirements. 

7.  Regulations  of  any  of  the  foregoing  powers 
are  authorized  by  the  general  terms  of  Revised 
Statutes,  section  441  (U.S.  Code,  Title  5,  Sec.  485)  ; 
Revised  Statutes,  section  463  (U..  Code,  Title  25, 
Sec.  2)  ;  and  Revised  Statutes,  section  465  (U.S. 
Code,  Title  25,  Sec.  9) ,  denning  the  authority  of 
the  Secretary  of  the  Interior,  the  Commissioner 
of  Indian  Affairs,  and  the  President  of  the  United 
States,  with  respect  to  Indian  affairs. 

Nathan  R.  Margold, 

Solicitor. 


Personnel  Employment— Indian  Trusts 

M-28125  August  12,  1935. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  on  a  question 
raised  in  a  letter  dated  August  2  from  the  Com- 
merce Trust  Company  of  Kansas  City,  Missouri, 
which  company  it  appears  is  interested  in  serving 
those  Indians  of  the  Five  Civilized  Tribes  in  Okla- 
homa who  desire  to  create  trust  estates  out  of  their 
restricted  property  under  authority  of  sections  2, 
3,  4,  5,  6  and  7  of  the  Act  of  January  27,  1933 
(47  Stat.  777) . 

The  Commerce  Trust  Company  states  that  it  has 
already  entered  into  a  number  of  trust  agreements 
with  restricted  Indians  of  the  Five  Civilized  Tribes 
and  that  it  desires  to  obtain  additional  trust;  that, 
aside  from  this  particular  type  of  business,  it  has 
many  other  business  activities  in  the  State  of  Okla- 
homa with  large  investments  there;  that  it  feels 
that  it  can  use  a  representative  in  Oklahoma  to 
handle  its  business  interests  in  the  State,  and  that 
it  proposes  for  such  purposes  to  place  on  its  regu- 
lar pay  roll  as  a  new  employee  some  person  who  is 
qualified  to  aid  and  assist  in  "securing  additional 
Indian  trusts".  Whether  the  Commerce  Trust  Com- 
pany be  disqualified  from  acting  as  trustee  in  an 
Indian  trust  procured  as  a  result  of  the  services  or 
influence  of  such  employee  is  the  question  presen- 
ted for  opinion,  and  the  answer  to  that  question  is 
to  be  found  in  that  part  of  section  2  of  the  Act  of 
January  27,   1933,  supra,  declaring— 


"That  no  trust  company  or  bank  shall  be 
trustee  in  any  trust  created  under  this  act 
which  has  paid  or  promised  to  pay  to  any 
person  other  than  an  officer  or  employee  on 
the  regular  payroll  thereof  any  charge,  fee, 
commission,  or  remuneration  for  any  service, 
influence  in  securing  or  attempting  to  secure 
for  it  the  trusteeship  in  any  trust:" 

The  obvious  purpose  of  the  foregoing  provision 
is  to  protect  the  Indians  against  high  pressure 
salesmanship  and  solicitation.  It  does  this  by  ex- 
pressly and  explicity  prohibiting  the  creation  of  a 
trust  with  any  prospective  trustee  who  pays  or 
promises  to  pay  any  remuneration  whatsoever,  to 
any  person  for  any  services  or  influence  in  securing 
or  attempting  to  secure  for  it  a  trusteeship  under 
the  Act,  unless  the  payment  or  promise  is  made 
to  a  person  who  is  "an  officer  or  employee  on  the 
regular  payroll  thereof".  In  my  opinion  of  July  8, 
1933  (54  I.  D.  237),  it  was  pointed  out  that  the 
statutory  inhibition  is  directed  not  to  the  kind  of 
remuneration  paid  or  promised  but  to  the  kind 
of  person  to  whom  the  payment  or  promise  is  made. 
It  was  also  pointed  out  that  the  clear  intent  of 
Congress  was  to  limit  the  payment  or  promise  to 
persons  "who  are  already  on  the  regular  pay  roll 
of  the  company"  for  purposes  other  than  the  pro- 
cural  of  trusts  under  the  Act."  If,  therefore,  the 
consideration  inducing  the  Commerce  Trust  Com- 
pany to  place  the  proposed  new  employee  on  its 
payroll  is  the  influence  or  services  which  such 
employee  may  render  in  obtaining  for  it  the  trustee- 
ship in  these  Indian  trusts  so  that  the  employment 
would  not  be  made  but  for  that  inducement,  then, 
it  is  my  opinion  that  such  person  cannot  be  re- 
garded as  an  "employee  on  the  regular  payroll" 
within  the  meaning  of  that  term  as  used  in  the 
Act,  and  hence  the  payment  or  promise  to  make 
payment  to  such  person  of  any  remuneration,  large 
or  small,  for  his  services  or  influence  in  obtaining  for 
the  company  the  trusteeship  in  a  trust  under  the  Act 
is  the  sort  of  payment  or  promise  which  the  Act 
prohibits.  On  the  other  hand,  if  the  business  of  the 
Trust  Company,  apart  from  the  procurement  of 
trusts  under  the  Act  of  1933,  is  such  that  new 
employees  must  be  added  to  its  payroll,  nothing 
contained  in  the  Act  purports  to  disqualify  the 
company  from  acting  as  trustee  because  of  any 
payment  or  promise  made  to  such  new  employees 
for  any  services  rendered  by  them  after  their  em- 
ployment in  connection  with  the  procurement  of 
the  trust.  The  exertion  of  improper  influences  on 
the  Indian  in  such  a  case  would,  however,  be  suffi- 
cient cause  for  disapproval  of  the  trust  irrespective 
of  any  direction  in  the  Act  to  that  effect. 

In  its  letter  of  August  2,  the  Commerce  Trust 
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Company  after  pointing  out  that  it  has  already 
obtained  a  number  of  Indian  trusts  under  the  Act 
of  January  27,  1933,  states: 

"We  are  desirous  of  securing  additional 
trusts  and  in  order  to  secure  additional  trusts 
we  are  of  the  opinion  based  upon  information 
received  that  it  will  be  necessary  to  place  on 
our  regular  payroll  one  or  more  employees, 
residents  of  Oklahoma,  whom  we  feel  can  aid 
and  assist  the  Trust  Officers  of  Commerce  Trust 
Company  in  securing  additional  restricted 
Indian  trusts." 

It  appears  from  this  statement  that  the  procur- 
ing of  Indian  trusts  under  the  Act  of  1933  is  the 
dominant  if  not  sole  purpose  of  the  proposed  em- 
ployment. Consequently  it  must  be  held  that  the 
company  would  be  disqualified  from  acting  as 
trustee  not  only  in  the  particular  trust  procured 
as  a  result  of  the  services  of  such  an  employee  but 
in  any  other  trust  created  under  the  Act. 

Charles  Fahv, 

Acting  Solicitor. 
Approved:   August   12,    1935. 
Oscar  L.  Chapman,  Assistant  Secretary. 

Chippewa— Organization  under  IRA 

August  27,  1935. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

You  have  requested  my  consideration  of  the 
question  whether  the  Minnesota  Chippewas  may 
organize  under  a  single  constitution  and  charter, 
within  the  terms  of  the  Act  of  June  18,  1934,  or 
whether  these  Indians  must  be  organized  according 
to  reservations  or  bands. 

There  is  no  question,  I  think,  but  that  the  entire 
Minnesota  Chippewa  Tribe  may  organize  under 
a  single  constitution  and  charter.  In  the  Opinion 
of  this  Department,  dated  November  7,  1934,  the 
following  statement,  directly  applicable  to  the  sit- 
uation of  the  Chippewas,  appears: 

"In  my  opinion  the  Wheeler-Howard  Act 
permits  the  organization  as  a  tribe  of  any  of 
the  following  groups: 

"  (a)  A  band  or  tribe  of  Indians  which 
has  only  a  partial  interest  in  the  lands  of 
a  single  reservation; 

"  (b)    A  band  or  tribe  which  has  rights 
coextensive  with  a  single  reservation; 
"  (c)    A  group  of  Indians  residing  on  a 


single  reservation,  who  may  be  recognized 
as  a  'tribe'  for  purposes  of  the  Wheeler- 
Howard  Act  regardless  of  former  affilia- 
tions; 

"  (d)  A  tribe  whose  members  are  scat- 
tered over  two  or  more  reservations  in 
which  they  have  property  rights  as  mem- 
bers of  such   tribe." 

In  the  recent  case  of  Wilbur  v.  United  States 
(281  U.S.  206,  221),  the  Supreme  Court  said,  of 
the  Minnesota  Chippewas,  "The  questions  mooted 
before  the  Secretary  and  decided  by  him  were  *  *  * 
whether  the  tribe  is  still  existing  *  *  *.  The  sec- 
ond question  is  more  easily  answered,  for  not  only 
does  the  Act  of  1889  show  very  plainly  that  the 
purpose  was  to  accomplish  a  gradual  rather  than 
an  immediate  transition  from  the  tribal  relation 
and  dependent  wardship  to  full  emancipation  and 
individual  responsibility,  but  Congress  in  many 
later  acts— some  near  the  time  of  the  decision  in 
question— has  recognized  the  continued  existence 
of  the  tribe."  (Citing  statutes.) 

In  several  decisions  of  this  Department  the  con- 
tinued existence  of  the  Minnesota  Chippewa 
Tribe,  as  a  tribe,  has  been  recognized.  See  Solici- 
tor's Opinion  M-27381,  approved  August  6,  1935; 
Solicitor's  Opinion  M-27381,  approved  December 
13,  1934. 

A  more  difficult  question,  however,  is  presented 
by  attached  papers.  Apparently,  it  is  the  desire 
of  the  Indians  concerned  to  organize  neither  as 
separate  bands  or  reservations  nor  as  an  enitre 
tribe,  but  rather  to  include  in  the  general  organi- 
zation all  the  bands  of  Minnesota  Chippewas  other 
than  the  Red  Lake  Band.  The  Red  Lake  Band  of 
Minnesota  Chippewas,  having  its  own  reservation 
which  is  still  unallotted,  would  probably  not  wish 
to  enter  a  general  organization  including  many 
landless  Minnesota  Chippewas  of  other  bands. 

It  is  clear  that  the  Red  Lake  Band  would  be  en- 
titled to  organize  under  its  own  constitution  and 
charter  as  an  organized  band  under  section  19  of 
the  Act  of  June  18,  1934.  The  Red  Lake  Chippe- 
was have  for  some  time  been  organized  under  their 
own  constitution  and  tribal  council  and  have  par- 
ticipated in  the  management  of  their  own  fishing 
resources  without  assistance  or  interference  from 
the  other  Minnesota  Chippewa  Bands.  Not  only 
so,  but  Congress  has  repeatedly  recognized  their 
sole  ownership  of  the  reservation  occupied  by  them, 
and  the  Court  of  Claims  has  recently  held  that 
no  other  Band  of  Chippewa  Indians  in  the  State 
of  Minnesota  has  any  interest  whatever  in  that 
reservation.  See  The  Chippewa  Indians  of  Min- 
nesota  v.    United   States,   the   Red   Lake   Band   of 
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Indians  of  Minnesota,  Interveners,  No.  H— 76,  de- 
cided January  14,  1935,  not  yet  reported. 

The  question  is  presented  then,  whether  under 
the  Act  of  June  18,  1934,  all  of  a  tribe  except  one 
band  may  adopt  a  constitution  and  receive  a  char- 
ter. Section  19  of  the  act  provides: 

"The  term  'tribe'  wherever  used  in  this  act 
shall  be  construed  to  refer  to  any  Indian  tribe, 
organized  band,  pueblo,  or  the  Indians  resid- 
ing on  the  reservation." 

Language  permitting  a  portion  of  a  tribe  to 
organize  under  a  distinct  constitution  and  charter 
was  stricken  from  the  earlier  drafts  of  the  Wheeler- 
Howard  bill.  Literally  construed  there  would  seem 
to  be  no  authority  for  the  organization  of  parts  of 
a  tribe  where  such  part  is  neither  an  organized 
band  nor  united  by  residence  on  a  single  reserva- 
tion. But  in  the  case  of  the  Minnesota  Chippewas, 
a  persuasive  argument  may  be  advanced  that  the 
members  of  the  tribe  not  affiliated  with  the  Red 
Lake  Band  have  themeselves  been  recognized  as  a 
single  tribe  or  band.  Convincing  evidence  of  such 
recognition  is  found  in  the  Act  of  January  14,  1889 
(25  Stat.  642) .  That  Act  deals  with  all  of  the  Chip- 
pewa Indians  in  the  State  of  Minnesota  and  pro- 
vides for  the  cession  of  all  their  lands  except  so 
much  of  the  White  Earth  Reservation  and  Red 
Lake  Reservation  as  is  needed  to  make  the  allot- 
ments provided  for  in  the  Act.  Only  members  of 
the  Red  Lake  Band,  however,  were  to  be  allotted 
on  the  Red  Lake  Reservation.  All  other  Minnesota 
Chippewas  were  to  be  allotted  on  the  White  Earth 
Reservation,  and  provision  was  made  for  the  re- 
moval of  all  but  the  Red  Lake  Indians  to  the 
White  Earth  Reservation.  One  of  the  chief  pur- 
poses of  the  Act,  therefore,  was  the  centralization 
and  consolidation  on  the  White  Earth  Reservation 
of  all  the  various  bands  of  Chippewa  Indians  in 
Minnesota  other  than  the  Red  Lake  Indians.  It 
is  true  that  a  great  many  of  the  Indians  remained 
on  the  ceded  reservations  and  took  allotments  there 
under  the  privilege  accorded  them  so  to  do  by  the 
Act;  nevertheless  they  and  their  brethren  who  re- 
moved to  White  Earth  are  still  closely  united  by 
blood  and  common  interest  in  tribal  property. 
Accordingly,  it  would  appear  to  be  proper  and 
consistent  with  the  purposes  of  the  Act  of  1889,  to 
organize  these  bands  as  one  Tribe  under  the  pro- 
visions of  the  Act  of  June  18,  1934. 

The  legal  implications  of  the  alternative  modes 
of  organization  deserve  serious  consideration  before 
a  final  decision  is  made  by  the  Department  on  this 
question.  Organization  of  the  entire  Minnesota 
Chippewa  Tribe  would  involve  the  legal  problem 
of    safeguarding    local    autonomy    and    local    land 


rights,  through  subordinate  distict  organizations. 
The  general  organization  would  be  the  only  body 
which  the  Department  would  have  to  consult  in 
making  authorized  expenditures  of  Minnesota 
Chippewa  funds.  On  the  other  hand,  if  more  than 
one  Minnesota  Chippewa  organization  is  estab- 
lished there  will  be  a  plurality  of  corporations 
having  interests  in  the  common  funds  of  the 
Minnesota  Chippewa  Tribe.  This  may  well  lead  to 
serious  legal  difficulties.  In  my  opinion  the  minutes 
of  the  meeting  at  which  a  tentative  constitution  for 
the  various  Minnesota  Chippewa  Bands,  other 
than  the  Red  Lake  Band,  was  adopted  do  not  indi- 
cate a  thorough  understanding  of  these  issues.  A 
reasonable  solution  of  this  problem  can  be  made 
only  in  the  light  of  a  careful  analysis  of  the  various 
specific  activities,  industrial,  financial,  and  social, 
which  are  to  be  undertaken  by  the  Minnesota 
Chippewa  Indians.  The  fundamental  question 
would  seem  to  be  whether  these  activities  require 
a  central  coordination.  This,  of  course,  is  a  ques- 
tion on  which  I  am  unable  to  throw  light,  not 
having  before  me  an  account  of  the  various  projects 
planned  for  the  benefit  of  the  Minnesota  Chippewa 
Indians. 

Charles  Fahy, 

Acting  Solicitor. 


Attorney  Contracts 

September  12,  1935. 
Memorandum  for  the  Secretary: 

Herewith  are  letters  from  Senator  Steiwer  and 
Congressman  Rogers  requesting  that  all  action  in 
the  matter  of  terminating  Indian  attorney  con- 
tracts affected  by  my  opinion  of  June  4,  1935,  be 
deferred  pending  action  by  Congress  on  H.  J.  Res. 
405. 

The  opinion  of  June  4  deals  with  a  contract 
originally  entered  into  between  the  Seminole  Na- 
tion and  John  B.  Campbell,  Esq.  The  contract 
provided  that  it  should  extend  for  a  period  of  five 
years  from  the  date  of  its  approval  by  the  Secre- 
tary of  the  Interior  with  the  proviso  that  "should 
the  said  cause  or  suit  not  be  then  fully  determined 
and  settled  by  the  court  of  last  resort  and  an  ap- 
propriation not  have  then  been  made  to  satisfy 
any  judgment  that  may  be  recovered,  if  any,  the 
said  contract  shall  remain  in  force  until  such  ap- 
propriation and  final  settlement".  The  opinion  of 
June  4  held  that  this  provision  purporting  to  ex- 
tend the  contract  beyond  the  five-year  period  is  in- 
valid   as    in    violation    of    section    2103,    Revised 
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Statutes  of  the  United  States  (Sec.  81  Title  25 
U.S.C.) ,  declaring  that  contracts  of  this  nature 
"shall  have  a  fixed  limited  time  to  run  .  .  .  distinct- 
ly stated".  It  was  further  held  that  such  violation 
caused  the  contract  to  terminate  in  any  event  at 
the  end  of  the  five-year  period. 

This  ruling  applies  of  course  to  other  contracts 
containing  similar  provisions  and  the  result  is  that 
several  Indian  tribes  are  now  being  represented 
before  the  Court  of  Claims  under  contracts  which 
have  expired.  The  Cherokee  Nation  in  Oklahoma, 
for  example,  has  several  suits  now  pending  before 
the  Court  of  Claims  which  were  filed  by  attorneys 
under  contracts  of  this  nature  and  Mr.  Rogers  sug- 
gests that  under  the  opinion  of  June  4  the  filing 
of  these  suits  is  nullified.  I  do  not  agree  with  that 
view.  The  suits  were  filed  in  good  faith  with  the 
assent  of  the  Indians  under  authority  of  an  act  of 
Congress  and  in  the  belief  that  the  contracts  were 
still  in  force.  A  subsequent  finding  that  the  con- 
tracts had  terminated  would  not  in  my  opinion 
nullify  the  filing  of  the  suits  nor  strike  down  the 
right  of  the  attorneys  to  compensation  for  services 
rendered  in  good  faith.  "Services  not  gratuitous 
and  neither  mala  in  se  nor  mala  prohibita  rendered 
under  a  contract  that  is  invalid  or  unenforceable 
may  furnish  a  basis  for  an  implied  or  constructive 
contract  to  pay  their  reasonable  value."  Winton  v. 
Amos  (255  U.S.  373) . 

The  Joint  Resolution  introduced  by  Mr.  Rogers 
is  designed  to  validate  the  extension  provision  con- 
tained in  these  contracts.  Congress  has  the  power  so 
to  do  and  I  am  aware  of  no  objection  to  such  ac- 
tion. The  present  objection  to  the  extension  pro- 
vision is  purely  statutory.  The  provision  otherwise 
is  entirely  reasonable  and  so  far  as  I  am  advised  it 
is  satisfactory  to  the  Indians,  to  the  Department 
and  to  the  attorneys.  Legislative  action  such  as 
proposed  thus  appears  to  be  free  from  administra- 
tive objection.  Legislation  is,  I  think,  preferable  to 
the  negotiation  of  new  contracts  with  the  Indians 
because  the  latter  course  may  result  in  the  substitu- 
tion of  new  counsel  for  attorneys  who  have  already 
done  a  tremendous  amount  of  work  and  have  their 
cases  well  on  the  way  to  judicial  determination. 

I  therefore  recommend  that  the  request  of  Sena- 
tor Steiwer  and  Congressman  Rogers  be  granted 
except  in  the  cases  of  the  contracts  of  the  Creek 
and  Seminole  Nations.  General  conventions  of  the 
Seminole  and  Creek  Nations  have  been  called  to 
meet  on  September  13  and  17,  respectively,  for  the 
purpose  of  selecting  a  representative  committee 
which,  in  turn,  will  select  new  attorneys.  The  former 
Creek  contract,  aside  from  the  ground  stated  in 
the  opinion  of  June  4,  has  been  held  by  the  De- 
partment to  have  terminated  by  the  deaths  of  At- 


torneys Van  Court  and  Chamberlain,  who  were 
original  parties  to  the  contract.  The  proposed  legis- 
lation will  not,  therefore,  apply  to  this  contract 
and  the  negotiations  for  new  attorneys  should  go 
forward.  In  the  Seminole  case  the  former  contract 
was  originally  made  with  Mr.  John  B.  Campbell 
of  Hondenville,  Oklahoma.  While  retaining  an  in- 
terest in  the  contract  Mr.  Campbell  made  sundry 
assignments  and  some  of  the  assignees  subsequent- 
ly died.  The  negotiations  for  a  new  contract  need 
not  be  suspended  but  approval  of  the  new  contract 
should  be  withheld  pending  action  by  Congress  on 
the  proposed  legislation  unless  the  new  contract 
is  made  with  the  surviving  parties  to  the  original 
contract. 

Nathan  R.  Margold, 

Solicitor. 

Whether  Another  Election  May  Be 

Called  by  Secretary  If  Vote  Falls 

Below  Thirty  Percent— IRA 

September  13,  1935. 

Memorandum  for  Commissioner  Collier: 

By  memorandum  of  June  28,  1935,  you  infor- 
mally requested  my  opinion  of  the  legal  effect  of 
section  1  of  the  act  of  June  18,  1935,  amending  the 
Wheeler-Howard  Act.  In  that  memorandum  you 
stated  as  your  provisional  view  that  "in  those 
cases  where  the  vote  may  have  fallen  below  30 
percent,  new  referendums  may  be  called  but  do  not 
have  to  be  called."  I  endorse  this  view  as  the  cor- 
rect legal  interpretation  of  this  section. 

The  only  effect  of  section  1  of  the  amendment  is 
to  lower  the  number  of  negative  votes  needed  to 
exclude  a  reservation  from  the  act,  from  a  majority 
of  the  adult  Indians  of  the  reservation  to  a  major- 
ity of  the  votes  cast  at  an  election  at  which  30 
percent  of  the  eligible  population  voted.  Where 
less  than  30  percent  have  voted,  the  act  continues 
to  apply  to  that  reservation.  The  statutory  duty  of 
the  Secretary  to  call  an  election  is  completely  ful- 
filled if  he  holds  or  has  held  an  election  by  secret 
ballot  within  the  time  required  and  with  the 
requisite  notice. 

However,  the  amendatory  act  of  June  18  con- 
tains nothing  to  prevent  the  Secretary  from  calling 
another  election  in  this  class  of  cases— that  is,  where 
less  than  30  percent  of  the  eligible  voters  partici- 
pated in  the  election— and  I  think  he  is  privileged 
but  not  required  to  do  so.  In  the  discretion  of  the 
Secretary,  therefore,  a  second  election  may  be  called 
within  the  time  prescribed  for  holding  elections 
irrespective  of  whether  the  majority  of  votes  cast 
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at  the  previous  election  was  in  favor  of  or  against 
the  act.  The  consideration  that  in  election  held 
prior  to  the  amendatory  act  the  Indians  did  not 
have  knowledge  of  the  30  percent  requirement 
should  be  given  weight  in  determining  whether 
further  elections  should  be  called  in  those  cases 
in  which  less  than  the  required  number  partici- 
pated. 

Nathan  R.  Margold, 

Solicitor. 

Cherokee— Distribution  of  Oil 
Royalties 

September  20,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  your 
letter  of  September  18  regarding  the  distribution 
of  advance  royalties  and  rentals  accruing  from  an 
oil  and  gas  lease  on  the  allotment  of  Tooniye  Go- 
back,  a  deceased  full-blood  Cherokee  Indian, 
amounting  to  $860.72. 

You  hold  that  five  sixths  of  the  above  amount 
should  be  disbursed  to  one  J.  D.  Ward  upon  the 
theory  that  the  heirs  holding  interest  to  that  ex- 
tent in  the  allotment  had  executed  a  valid  deed 
conveying  such  interest  to  him  during  the  year 
1909.  In  so  holding  you  refer  to  the  decision  of  the 
Circuit  Court  of  Appeals,  Eighth  Circuit,  in  Sun- 
day v.  Mallory   (237  Fed.  526) ,  and  state: 

"The  decision  in  that  case  was  adverse  to  the 
Indian  claimants  and  was  upheld  by  the  Su- 
preme Court  of  the  United  States— see  248 
U.S.  545." 

The  decision  of  the  Circuit  Court  of  Appeals  to 
which  you  refer  involved  the  validity  of  convey- 
ances made  by  a  number  of  Indian  heirs  all  of 
whom  appear  to  have  been  full  bloods,  with  the 
exception  of  Andy  Sunday  who  was  a  Cherokee 
Indian  of  seven-eighths  blood.  The  Indian  to  whom 
the  land  had  been  allotted  died  in  1903  and  it  ap- 
pears that  the  land  passed  to  his  heirs  free  from 
restrictions.  The  act  of  April  26,  1906  (34  Stat. 
137) ,  however,  subjected  conveyances  by  full-blood 
heirs  of  members  of  the  Five  Civilized  Tribes  to 
the  approval  of  the  Secretary  of  the  Interior.  But 
notwithstanding  that  provision,  the  Circuit  Court 
of  Appeals  ruled  that  the  conveyances  were  valid 
without  the  Secretary's  approval,  holding  in  that 
connection  that  the  act  of  1906  did  not  reimpose 
restrictions  upon  lands  which  had  theretofore  be- 


come unrestricted.  By  per  curiam  decision  the 
Supreme  Court  of  the  United  States,  upon  author- 
ity of  Brader  v.  James  (246  U.S.  88) ,  reversed  the 
Circuit  Court  of  Appeals  except  as  to  the  one-sixth 
interest  conveyed  by  Andy  Sunday,  as  to  which  in- 
terest the  judgment  was  affirmed.  In  other  words, 
the  decision  which  you  state  was  adverse  to  the 
Indian  claimants  was  in  favor  of  all  who  were 
full  bloods  and  adverse  only  as  to  Andy  Sunday 
to  whom  the  act  of  1906  did  not  apply  because  he 
was  of  less  than  the  full  blood. 

The  present  record  indicates  that  the  heirs  who 
made  the  conveyances  in  1909  in  the  instant  case 
were  full  bloods.  The  restrictions  then  applicable 
to  them  are  found  in  section  9  of  the  act  of  May 
27,  1908  (35  Stat.  312),  which  declares  that  no 
conveyance  of  any  interest  inherited  by  a  full-blood 
heir  in  lands  allotted  to  members  of  the  Five  Civil- 
ized Tribes  shall  be  valid  unless  approved  by  the 
county  court  having  jurisdiction  of  the  settlement 
of  the  deceased  allottee's  estate.  Further  investiga- 
tion should  be  made  for  the  purpose  of  determin- 
ing whether  the  conveyance  of  1909  was  approved 
by  the  county  court  having  jurisdiction  of  the  set- 
tlement of  the  deceased  allottee's  estate.  If  so,  the 
moneys  under  consideration  to  the  extent  of  the 
interest  conveyed  may  be  paid  to  Mr.  Ward  upon 
the  submission  by  him  of  satisfactory  evidence  that 
he  was  the  owner  of  the  land  during  the  period 
the  advance  rentals  and  royalties  became  due  un- 
der the  terms  of  the  oil  and  gas  lease.  If,  on  the 
other  hand,  the  investigation  discloses  that  the  con- 
veyance of  1909  was  not  approved  by  the  proper 
county  court,  then  the  conveyance  was  and  is  void 
and  the  moneys  should  be  paid  to  the  heirs  of  the 
deceased  allottee  as  determined  by  the  County 
Court  of  Cherokee  County,  Oklahoma,  on  October 
5,  1934. 

Nathan  R.  Margold, 

Solicitor. 

Five  Tribes— Land  Partition 

September  21,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  your 
letter  of  September  9  to  Senator  Thomas  present- 
ing the  question  of  whether  a  tract  of  restricted 
and  tax-exempt  land  inherited  by  Indians  of  the 
Five  Civilized  Tribes  of  seven-eighths  blood  is  sub- 
ject to  partition  under  the  provisions  of  section  2 
of  the  act  of  June  14,  1918   (40  Stat.  606) . 

You  take  the  position  that  as  to  heirs  of  more 
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than  one-half  blood  the  restrictions  resting  on  the 
lands  in  the  hands  of  the  deceased  allottee  are 
preserved  by  section  1  of  the  act  of  January  27, 
1933  (47  Stat.  777) ,  and  that  therefore  the  lands 
are  not  subject  to  partition  by  the  Oklahoma 
courts. 

Section  2  of  the  act  of  June  14,  1918,  supra, 
provides: 

"The  lands  of  full  blood  members  of  any 
of  the  Five  Civilized  Tribes  are  hereby  made 
subject  to  the  laws  of  the  State  of  Oklahoma, 
providing  for  the  partition  of  real  estate.  Any 
land  allotted  in  such  proceedings  to  a  full 
blood  Indian,  or  conveyed  to  him  upon  his 
election  to  take  the  same  at  the  appraisement, 
shall  remain  subject  to  all  restrictions  upon 
alienation  and  taxation  obtaining  prior  to 
such  partition.  In  case  of  sale  under  any  de- 
cree, or  partition,  the  conveyance  thereunder 
shall  operate  to  relieve  the  land  described  of 
all  restrictions  of  every  character." 

The  foregoing  provision  applied  to  lands  in- 
herited by  full-blood  heirs  and  expressly  subjects 
such  lands  to  the  laws  of  Oklahoma  with  respect 
to  the  partition  of  real  estate.  There  is  no  express 
repeal  of  this  provision  in  the  act  of  January  27, 
1933,  nor  is  there  any  indication  in  that  act  that 
Congress  intended  to  repeal  the  prior  law  so  as 
to  withdraw  these  lands  from  the  partition  laws  of 
Oklahoma  and  such  a  repeal  may  not  be  presumed 
and  ought  not  to  be  implied  unless  there  is  such 
repugnancy  that  the  two  laws  may  not  operate 
harmoniously.  I  find  no  such  repugnancy.  The  act 
of  1933  continues  in  full  force  and  effect  the  re- 
strictions attaching  to  the  lands  in  the  hands  of 
the  deceased  allottee  where  the  entire  interest 
therein  is  inherited  bv  restricted  Indians,  i.e.,  In- 
dians of  the  Five  Civilized  Tribes  of  one  half  or 
more  Indian  blood.  In  partition  actions  affecting 
any  such  lands  inherited  by  full  bloods  the  restric- 
tions so  continued  in  force  are  preserved  by  the 
express  declaration  in  the  act  of  1918  that: 

"Any  land  allotted  in  such  proceedings  to  a 
full  blood  Indian,  or  conveyed  to  him  upon 
his  election  to  take  the  same  at  the  appraise- 
ment, shall  remain  subject  to  all  restrictions 
upon  alienation  and  taxation  obtaining  prior 
to  such  partition." 

The  scope  of  the  act  of  1918  is  confined,  how- 
ever, to  lands  inherited  by  full-blood  heirs  and  it 
has  no  application  to  lands  inherited  by  Indians  of 


less  than  the  full  blood.  The  lands  in  the  instant 
case  which  were  inherited  by  Indians  of  seven- 
eighths  blood  are  not,  therefore,  subject  to  partition 
under  said  act,  and  as  such  partition  necessarily 
involves  an  alienation  in  violation  of  the  restric- 
tions imposed  by  section  1  of  the  act  of  May  27, 
1908  (35  Stat.  312) ,  and  continued  in  force  by  the 
act  of  1933,  the  lands  cannot  be  partitioned  in  the 
absence  of  a  removal  of  the  restrictions  by  the  Sec- 
retary of  the  Interior.  In  view  of  this  situation  I 
suggest  that  you  consider  the  advisability  of  rec- 
ommending legislation  by  Congress  repealing  the 
act  of  1918,  with  appropriate  provisions  subjecting 
all  restricted  lands  to  partition  with  the  approval 
of  the  Secretary  of  the  Interior  under  rules  and 
regulations  prescribed  by  him.  In  the  meantime  it 
is  suggested  that  all  cases  involving  partition  of 
restricted  lands  inherited  by  heirs  of  one  half  or 
more  and  less  than  the  full  blood  in  which  notice 
is  served  on  the  Superintendent  of  the  Five  Civi- 
lized Tribes  under  the  act  of  April  12,  1926  (44 
Stat.  239) ,  be  transferred  to  the  Department  of 
Justice  with  recommendation  that  the  cases  be  re- 
moved to  the  Federal  court.  Where  partition  ac- 
tions have  been  filed  and  notice  has  not  been 
served  on  the  Superintendent  under  the  act  of  1926 
the  probate  attorney  should  be  instructed  to  bring 
the  cases  to  the  attention  of  your  office  so  that  ap- 
propriate action  looking  to  their  removal  to  the 
Federal  court  may  be  taken.  In  presenting  both 
classes  of  cases  to  the  Department  of  Justice  it 
should  be  explained  that  it  is  the  position  of  this 
Department  that  such  lands  are  not  subject  to  par- 
tition under  the  act  of  1918  and  that  any  attempt 
to  partition  the  lands  prior  to  a  removal  of  re- 
strictions by  the  Secretary  of  the  Interior  is  a  viola- 
tion of  the  existing  Federal  restrictions. 

Nathan  R.  Margold, 

Solicitor. 

Papago  Reservation- 
Mining  Charges 


October  16,  1935. 


M-28183 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


Section  3  of  the  Act  of  June  18,  1934  (48  Stat. 
984)  provides  in  part  that  persons  locating  mining 
claims  within  the  Papago  Indian  Reservation  shall 
pay  for  the  occupancy  of  such  claims  certain  sur- 
face rental  charges.  My  opinion  has  been  requested 
concerning  the   applicability   of   this  provision   to 
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claims  located  prior  to  the  enactment  of  the  cited 
statute. 

The  Executive  order  of  February  1,  1917,  which 
established  the  Papago  Reservation,  and  the  Act 
of  February  21,  1931  (46  Stat.  1202)  which  en- 
larged the  reservation,  both  provided  that  the 
mineral  lands  within  the  reservation  should  be 
open  for  exploration,  location  and  patent  under 
the  general  mining  laws  of  the  United  States.  Thus, 
these  lands  were  subject  to  disposition  in  the  same 
manner  as  mineral  lands  upon  the  unappropriated 
and  unreserved  public  domain  It  is  clear  that  the 
Congress  had  power  to  subject  the  mineral  lands 
of  the  Papago  Reservation  to  such  disposition.  See 
Opinion  of  Solicitor  dated  March  7,  1934  (M- 
27656) . 

By  order  dated  October  28,  1932,  the  Secretary 
of  the  Interior  temporarily  withdrew  the  reserva- 
tion from  mineral  entry.  That  withdrawal  con- 
tinued in  effect  until  it  was  expressly  revoked  by 
section  3  of  the  Act  of  June  18,  1934.  The  perti- 
nent portions  of  section  3  are  in  the  following 
language: 

"*  *  *  That  the  order  of  the  Department  of 
the  Interior  signed,  dated,  and  approved  by 
Honorable  Ray  Lyman  Wilbur,  as  Secretary 
of  the  Interior,  on  October  28,  1932,  tempo- 
rarily withdrawing  lands  of  the  Papago  In- 
dian Reservation  in  Arizona  from  all  forms 
of  mineral  entry  or  claim  under  the  public 
land  mining  laws,  is  hereby  revoked  and  re- 
scinded, and  the  lands  of  the  said  Papago  In- 
dian Reservation  are  hereby  restored  to  explo- 
ration and  location,  under  the  existing  min- 
ing laws  of  the  United  States,  in  accordance 
with  the  express  terms  and  provisions  declared 
and  set  forth  in  the  Executive  orders  estab- 
lishing said  Papago  Indian  Reservation:  Pro- 
vided further,  That  damages  shall  be  paid  to 
the  Papago  Tribe  for  loss  of  any  improvements 
on  any  land  located  for  mining  in  such  a 
sum  as  may  be  determined  by  the  Secretary  of 
the  Interior  but  not  to  exceed  the  cost  of  said 
improvements:  Provided  further,  That  a  yearly 
rental  not  to  exceed  five  cents  per  acre  shall 
be  paid  to  the  Papago  Tribe  for  loss  of  the 
use  or  occupancy  of  any  land  withdrawn  by 
the  requirements  of  mining  operations,  and 
payments  derived  from  damages  or  rentals 
shall  be  deposited  in  the  Treasury  of  the 
United  States  to  the  credit  of  the  Papago 
Tribe:  Provided  further,  That  in  the  event 
any  person  or  persons,  partnership,  corpora- 
tion, or  association,  desires  a  mineral  patent, 
according  to  the  mining  laws  of  the  United 


States,  he  or  they  shall  first  deposit  in  the 
Treasury  of  the  United  States  to  the  credit  of 
the  Papago  Tribe  the  sum  of  $1.00  per  acre 
in  lieu  of  annual  rental,  as  hereinbefore  pro- 
vided, to  compensate  for1  the  loss  or  occupancy 
of  the  lands  withdrawn  by  the  requirements 
of  mining  operations:  Provided  further,  That 
patentee  shall  also  pay  into  the  Treasury  of 
the  United  States  to  the  credit  of  the  Papago 
Tribe  damages  for  the  loss  of  improvements 
not  heretofore  paid  in  such  a  sum  as  may  be 
determined  by  the  Secretary  of  the  Interior, 
but  not  to  exceed  the  cost  thereof;  the  pay- 
ment of  $1.00  per  acre  for  surface  use  to  be 
refunded  to  patentee  in  the  event  that  patent 
is  not  acquired." 

Between  February  1,  1917  and  October  28,  1932, 
numerous  mining  claims  were  located  within  the 
Papago  Reservation.  Many  of  them  have  not  been 
patented.  The  character  of  the  interest  vested  in 
the  locators  of  these  unpatented  claims  prior  to 
June  18,  1934,  must  be  examined  before  the  ap- 
plicability of  the  rental  provision  of  the  1934  act 
to  such  claims  can  be  determined. 

It  is  well  established  that  under  the  mining  laws 
of  the  United  States  the  perfection  of  a  location 
vests  in  the  locator  a  property  interest  in  the  lo- 
cated claim  and  that  an  exclusive  right  of  posses- 
sion and  enjoyment  is  an  essential  feature  of  that 
property  right.  See  Rev.  Stat.,  sec.  2322;  Wilbur  v. 
Krushnic,  280  U.S.  306  (1930)  ;  Cole  v.  Ralph,  252 
U.S.  286  (1920);  Gwillim  v.  Donnellan,  115  U.S. 
45  (1885);  Forbes  v.  Gracey,  94  U.S.  762  (1876). 
Moreover,  the  general  mining  laws  give  to  the 
locator  a  right  to  acquire  full  legal  title  to  the  lo- 
cated claim  by  procedure  defined  in  those  laws.  See 
Revised  Statutes,  section  2325.  One  court  has  aptly 
said  that  a  locator  "is  the  equitable  owner  of  the 
mining  claim,  and  while  the  Government  holds 
the  legal  title  it  holds  it  in  trust  for  him,  to  issue  a 
patent  therefor,  if  he  should  elect  to  obtain  one 
upon  his  complying  with  the  provision  of  the  law 
entitling  him  to  such  issuance."  See  VanNess  v. 
Rooney,  160  Cal.  131,  116  Pac.  392   (1911). 

Thus,  it  seems  clear  that  at  the  time  the  loca- 
tions here  in  question  were  perfected  the  exclusive 
right  of  possession  and  the  right  to  obtain  a  pa- 
tent were  conferred  and  defined  by  the  mining 
laws  then  in  existence.  If,  thereafter,  the  right  to 
possess  such  a  located  claim  or  the  right  to  obtain 
a  patent  therefor  should  be  burdened  by  a  require- 
ment that  rent  be  paid  for  surface  occupancy  or 
that  some  sum  in  lieu  of  rent  be  paid  for  perma- 
nent occupancy  before  a  patent  shall  issue,  such 
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imposition  would  necessarily  be  in  derogation  of 
existing  property  rights. 

Had  Congress  expressly  provided  for  such  inter- 
ference with  preexisting  rights,  a  serious  question 
of  constitutional  power  would  arise.  The  Act  of 
June  18,  1934,  should  not  be  given  an  interpreta- 
tion of  such  doubtful  constitutionality  unless  the 
language  of  the  statute  so  requires.  The  statute 
does  not  state  whether  its  rental  requirements 
shall  apply  to  claims  already  located.  However,  it 
does  provide  that  "nothing  contained  herein,  ex- 
cept as  expressly  provided,  shall  be  construed  as 
authority  for  the  Secretary  of  the  Interior,  or  any 
other  person,  to  issue  or  promulgate  a  rule  or  regu- 
lation in  conflict  with  the  Executive  order  of  Feb- 
ruary 1,  1917  *  *  *  or  the  Act  of  February  21, 
1931  *  *  *".  It  seems  a  reasonable  construction  of 
the  quoted  provision  that  Congress  intended  that 
the  new  provisions  concerning  mining  on  the 
Papago  Reservation  should  be  strictly  construed. 
Certainly,  this  provision,  considered  together  with 
the  legal  status  of  existing  locations,  must  serve  to 
defeat  any  contention  that  Congress  intended  or 
attempted  to  make  any  change  in  the  status  of 
existing  locations. 

It  is  my  opinion  that  the  requirements  of  rental 
for  surface  use  and  of  payment  in  lieu  of  rental  as 
a  prerequisite  to  the  issuance  of  a  patent,  con- 
tained in  section  3  of  the  Act  of  June  18,  1934, 
apply  only  to  locations  perfected  after  June  18, 
1934. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  October  16,  1935. 

T.  A.  Walters,  First  Assistant  Secretary. 


Education  and  Relief— State  Contract 


October  31,  1935. 


M-28197 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


The  Office  of  Indian  Affairs  has  requested  that 
there  be  referred  to  me  for  consideration  the  ques- 
tion of  the  legal  authority  of  the  State  of  Min- 
nesota to  enter  into  a  contract  with  the  United 
States  under  the  act  of  April  16,  1934  (48  Stat. 
596) ,  which  authorizes  the  Secretary  of  the  In- 
terior "to  enter  into  a  contract  or  contracts  with 
any  State  or  Territory  having  legal  authority  so 
to  do,  for  the  education,  medical  attention,  agri- 


cultural assistance,  and  social  welfare,  including 
relief  of  distress,  of  Indians  in  such  State  or  Ter- 
ritory *  *  *." 

The  Attorney  General  of  the  State  of  Minnesota 
acting  through  the  Deputy  Attorney  General  has 
rendered  an  opinion  that  by  virtue  of  Chapter  51, 
Laws  of  Minnesota,  1935,  the  Executive  Council 
of  the  State  is  authorized  to  enter  into  contracts 
with  the  Federal  Government  for  the  education  of 
the  Indians  and  for  such  other  activities  as  are  in- 
cluded in  the  act  of  April  16,  1934,  supra. 

Chapter  51,  Laws  of  Minnesota,  1935,  the  statute 
to  which  the  Attorney  General  of  Minnesota  re- 
fers, provides  in  part  as  follows: 

Section  1.  "There  is  hereby  appropriated  out 
of  the  relief  fund  hereinafter  created  the  sum 
of  Five  Million  Dollars  ($5,000,000)  to  be 
available  for  the  fiscal  year  commencing  at 
once  and  ending  July  I,  1936,  and  the  fur- 
ther sum  of  Five  Million  Dollars  ($5,000,000) 
to  be  available  for  the  fiscal  year  ending  July 
1,  1937,  for  the  purpose  of  aiding  in  furnish- 
ing necessary  direct  relief,  drouth  relief,  dis- 
abled veterans  relief,  work  relief  and  employ- 
ment relief  to  needy,  destitute  and  disabled 
persons  within  the  State  of  Minnesota  in  con- 
nection with  federal,  state  and  local  agencies." 

Section  2.  "In  extending  work  relief  or  re-em- 
ployment for  needy,  destitute  and  disabled 
persons  within  the  State  of  Minnesota,  the 
Council  may  undertake  projects  involving 
flood  control,  water  supply,  water  diversion, 
control  or  erosion,  reforestation  and  affores- 
tation, and  recreation  and  any  other  project 
which  will  aid  in  the  conservation  and  devel- 
opment of  the  natural  resources  of  the  State 
and  for  the  promotion  and  conservation  of  the 
health,  safety  and  general  welfare  of  the  peo- 
ple of  the  State. 

***** 

Section  3.  "Some  sums  of  money  are  appropri- 
ated to  and  made  available  to  the  Executive 
Council  of  the  State  of  Minnesota  to  be  dis- 
bursed by  said  Council,  from  time  to  time  as 
needed,  to  the  various  federal,  state  and 
municipal  agencies  for  the  purpose  of  furnish- 
ing aid  and  relief  to  needy,  destitute  and  dis- 
abled persons  within  the  State  of  Minnesota 
as  herein  provided  as  may  to  said  Executive 
Council  seem  just  and  proper." 

The  act  of  April  16,  1934,  supra,  contemplates 
the  cooperation  of  the  Federal  and  State  Govern- 
ments in  rendering  assistance  to,  and  providing  for 
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the  general  welfare  of,  Indians  in  any  State  con- 
tracting with  the  United  States  for  this  purpose. 
It  appears  that  the  above-quoted  statute  of  the 
State  of  Minnesota  delegates  a  broad  authority  to 
the  Executive  Council  of  the  State  to  furnish  aid 
to,  and  to  provide  for  the  social  welfare  of,  the 
residents  of  the  State  generally  and  authorizes  the 
Executive  Council  to  cooperate  with  the  Federal 
Government  in  performing  these  functions.  In 
my  opinion,  the  authority  thus  conferred  on  the 
Executive  Council  is  sufficiently  extensive  to  au- 
thorize that  body  acting  through  its  chairman,  the 
Governor  of  the  State,  to  negotiate  a  contract  with 
the  United  States  for  the  purposes  expressed  in 
the  act  of  April  16,  1934. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  October  31,  1935. 

T.  A.  Walters,  First  Assistant  Secretary. 

Ft.  Bidwell— Adoption  of  Constitution 

November  12,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs. 

The  papers  relating  to  the  calling  of  a  special 
election  "for  the  purpose  of  enabling  the  Fort  Bid- 
well  Indians  to  vote  on  the  adoption  of  a  proposed 
constitution  and  bylaws  pursuant  to  section  16  of 
the  Indian  Reorganization  Act  of  June  18,  1934 
(48  Stat.  984)  "  are  returned  herewith. 

The  act  of  June  18,  1934  does  not  in  my  opinion, 
authorize  the  adoption  at  this  time  of  a  constitu- 
tion and  bylaws  by  this  particular  group  of  In- 
dians. It  has  been  held  that  section  16  of  the  act 
authorizes  but  two  types  of  tribal  organization. 
First  a  constitution  and  bylaws  may  be  adopted  by 
a  traditionally  recognized  Indian  tribe,  or  tribes 
residing  on  the  same  reservation  or  second,  by  the 
adult  Indians  residing  on  a  reservation  as  such. 

The  lands  comprising  the  Fort  Bidwell  Reserve 
were  not  set  aside  for  the  use  and  occupation  of 
this  particular  group  of  Indians,  nor,  in  fact,  for 
any  other  group.  Part  of  the  lands  were  formerly 
a  military  reserve  and  by  joint  resolution  of  Janu- 
ary 30,  1897  (29  Stat.  698)  the  Secretary  of  the  In- 
terior was  authorized  and  empowered  to  use  the 
same,  together  with  the  buildings,  water  system  and 
improvements  "for  the  purposes  of  an  Indian  train- 
ing school".  By  Executive  order  of  August  8,  1917 
some  320  acres  of  public  domain  land  were  with- 
drawn and  "set  aside  as  a  part  of  the  Fort  Bidwell 
School  Reserve." 


These  lands  were  thus  reserved  for  a  specific  use 
by  the  United  States,  that  is  for  maintaining  and 
operating  an  Indian  training  school.  Consequently 
the  Indian  families  who  came  there  and  took  up 
residence  on  the  lands  for  the  purpose  of  receiving 
the  training  which  the  school  afforded  acquired  no 
right,  title  or  interest  in  the  lands  occupied  by 
them.  That  the  Indian  Service  itself  has  not  re- 
garded this  area  as  an  Indian  reservation  within 
the  meaning  of  that  term  as  it  is  ordinarily  un- 
derstood is  shown  by  letter  dated  July  17,  1913, 
from  the  Commissioner  of  Indian  Affairs  to  the 
Secretary  of  the  Interior  recommending  that  a  pa- 
tent in  fee  issue  for  a  tract  of  land  within  the 
limits  of  the  reserve.  The  Commissioner  said: 

"*  *  *  The  land  out  of  which  the  tract  and  the 
right  of  way  are  taken  is  not  an  Indian  reser- 
vation in  the  usual  acceptarion  of  the  term 
and  is  not  subject  to  allotment  or  to  use  for 
any  other  purpose  than  an  Indian  training 
school.  Its  status  is  that  of  reserved  public 
land,  not  subject  to  sale  or  settlement.  As  no 
band  or  tribe  of  Indians  has  any  interest  in 
the  tract  or  any  part  of  it,  the  cost  of  survey 
is  not  chargeable  to  any  Indian  appropriation 
for  allotments  or  survey  of  land." 

In  the  absence  of  a  reservation  which  can  prop- 
erly be  regarded  as  belonging  to  these  Indians, 
their  right  to  organize  depends  upon  whether  they 
are  a  traditionally  recognized  tribe.  The  record  be- 
fore me  does  not  indicate  that  this  small  group 
of  Indians  can  qualify  for  this  type  of  tribal  or- 
ganization but  even  if  it  could,  the  propriety  of 
such  organization  without  a  landed  estate  upon 
which  to  operate  is  of  such  doubtful  wisdom  that 
I  suggest  that  an  effort  be  made  to  obtain  legis- 
lation specifically  setting  aside  the  Fort  Bidwell 
School  Reserve  as  a  reservation  for  the  Indians 
now  occupying  the  same. 

Nathan  R.  Margold, 

Solicitor. 

Determination  of  Heirs  by  Court  of 
Indian  Offenses 

November  19,  1935. 

Memorandum  for  the  Secretary: 

I  am  glad  to  add  my  endorsement  to  the  Re- 
vised Law  and  Order  Regulations,  submitted  here- 
with by  the  Commissioner  of  Indian  Affairs.  With 
the  concurrence  of  the  Acting  Commissioner  and 
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after  conference  with  the  head  of  the  Probate  Di- 
vision, I  have  revised  one  provision  in  the  proposed 
draft,  i.e.,  that  referring  to  the  determination  of 
heirs  by  a  Court  of  Indian  Offenses.  The  provision 
as  originally  submitted  placed  jurisdiction  over  the 
disposition  of  personal  property,  not  held  in  trust 
by  the  United  States,  in  the  Courts  of  Indian  Of- 
fenses, on  those  reservations  which  have  such 
courts.  I  believe  that  this  would  lead  to  confusion 
in  cases  where  a  single  estate  includes  both  re- 
stricted property  and  unrestricted  property,  and 
that  in  such  cases,  for  the  present,  final  authority 
over  the  distribution  of  the  estate  should  be  vested 
in  the  Examiners  of  Inheritance,  acting  under  the 
I    direction  of  the  Secretary  of  the  Interior. 

Accordingly  the  following  language  has  been 
added  as  a  new  paragraph  in  Chapter  3,  section  5 
of  the  regulations  submitted: 

"Where  the  estate  of  the  decedent  includes 
any  interest  in  restricted  allotted  lands  or 
other  property  held  in  trust  by  the  United 
States,  over  which  the  Examiner  of  Inherit- 
ance would  have  jurisdiction,  the  Court  of 
Indian  Offenses  may  distribute  only  such  prop- 
erty as  does  not  come  under  the  jurisdiction 
of  the  Examiner  of  Inheritance,  and  the  de- 
termination of  heirs  by  the  court  may  be  re- 
viewed, on  appeal,  and  the  judgement  of  the 
court  modified  or  set  aside  by  the  said  Ex- 
aminer of  Inheritance,  with  the  approval  of 
the  Secretary  of  the  Interior,  if  law  and  justice 
so  require." 

Nathan  R.  Margold, 

Solicitor. 


Credit  Regulations 

December  5,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Re:  Proposed  Credit  Regulations. 

I  have  given  careful  study  to  the  proposed  "Rules 
and  Regidations  Governing  the  Use  of  Funds  from 
the  'Revolving  Fund  for  Loans  to  Indian  Corpora- 
tions' ",  and  am  returning  them  herewith  for  fur- 
ther consideration  in  accordance  with  the  views  ex- 
pressed hereafter  in  this  memorandum. 

The  proposed  credit  regulations  are  drafted  for 
promulgation  by  the  Secretary  of  the  Interior  un- 
der authority  vested  in  him   by  Congress  in   sec- 


tion 10  of  the  Indian  Reorganization  Act  of  June 
16,  1934   (48  Stat.  986).  Said  section  provides: 

"Sec.  10.  There  is  hereby  authorized  to  be 
appropriated  out  of  any  funds  in  the  Treas- 
ury not  otherwise  appropriated,  the  sum  of 
$10,000,000  to  be  established  as  a  revolving 
fund  from  which  the  Secretary  of  the  Interior, 
under  such  rules  and  regulations  as  he  may 
prescribe,  may  make  loans  to  Indian  chartered 
corporations  for  the  purposes  of  promoting 
the  economic  development  of  such  tribes,  and 
of  their  members,  and  may  defray  the  expenses 
of  administering  such  loans.  Repayment  of 
amounts  loaned  under  this  authorization  shall 
be  credited  to  the  revolving  fund  and  shall 
be  available  for  the  purposes  for  which  the  fund 
is  established.  A  report  shall  be  made  annually 
to  Congress  of  transactions  under  this  authori- 
zation". 

The  Interior  Department  Act  of  May  9,  (Pub. 
No.  33,  74th  Cong.)  appropriated  $2,500,000  to  be 
immediately  available  for  the  purpose  of  establish- 
ing the  fund  provided  for  in  this  section. 

Are  the  proposed  rules  and  regulations  consis- 
tent with  the  intent  of  Congress  in  inserting  sec- 
tion 10  in  the  Reorganization  Act,  and  are  they 
within  the  scope  of  the  authority  herein  conferred 
upon  the  Secretary  of  the  Interior?  These  are  the 
only  questions  upon  which,  from  a  legal  view- 
point, I  am  called  upon  to  pass. 

The  purpose  of  Congress  in  enacting  section  10 
was  to  establish  a  permanent  source  of  credit  for 
the  Indians  available  in  the  form  of  a  revolving 
fund.  From  this  fund  the  Secretary  of  the  Interior 
may  make  loans  to  Indian  corporations  for  the  pur- 
pose of  promoting  their  economic  development. 
Funds  under  this  authorization  are  available  only 
to  such  corporate  bodies,  and  are  not  directly 
available  to  individual  Indians,  or  to  cooperative 
associations  and  other  similar  groups.  To  be  eligi- 
ble to  receive  loans  from  the  revolving  fund  the 
Indians  belonging  to  any  tribe,  or  tribes  residing 
as  the  same  reservation,  or  the  residents  of  any  In- 
dian reservation,  must  first  have  organized  in  ac- 
cordance with  sections  16  and  17  of  the  Reorgani- 
zation Act.  They  must  have  adopted  an  approved 
constitution  and  bylaws,  as  provided  in  section  16, 
and  in  addition  they  must  have  received  a  charter 
of  incorporation  from  the  Secretary  of  the  Interior 
pursuant  to  section  17.  This  is  quite  clear  in  view 
of  the  specific  provision  that  loans  are  to  be  made 
"to  Indian  chartered  corporations". 

Money  from  the  revolving  credit  fund  may  not 
be  loaned  to  individual  Indians  directly.  In  rela- 
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tion  to  this  fund  the  Secretary  of  the  Interior  can 
deal  only  with  the  tribal  corporations  representing 
the  interests  of  all  the  Indians  who  are  members 
of  the  tribes.  In  this  respect  the  loans  contemplated 
by  section  10  are  in  distinct  contrast  to  those  here- 
tofore authorized  by  Congress.  Under  reimbursable 
appropriations  loans  have  been  made  to  the  In- 
dians for  designated  purposes,  but  in  the  case  of 
these  loans  the  negotiations  and  the  loan  agree- 
ments are  carried  on  by  the  Government  with  in- 
dividual Indians.  Provision  is  made  in  the  current 
appropriation  act  for  the  making  of  such  loans 
and  for  covering  the  expenses  of  administration  in 
connection  therewith.  The  tribal  bodies,  where 
such  exist,  have  no  responsibility  in  the  adminis- 
tration of  such  funds. 

The  situation  in  regard  to  the  revolving  credit 
fund  established  in  section  10  is  entirely  different. 
The  Government  can  deal  only  with  the  tribal  au- 
thorities, and  these  are  charged  with  the  respon- 
sibility for  making  such  loans  to  their  members, 
or  for  using  the  funds  in  such  ways,  as  will  enable 
them  to  create  a  basis  for  expanding  self-sufficiency. 
In  accordance  with  the  purpose  expressed  in  sec- 
tion 16  and  17  of  the  Reorganization  Act,  by  which 
a  large  and  increasing  responsibility  for  taking 
care  of  their  own  welfare  is  placed  upon  the  vari- 
ous tribes,  organized  for  local  self-government  and 
economic  activity,  section  10  contemplates  that 
funds  loaned  to  the  tribes  will  be,  in  large  measure, 
subject  to  their  disposition,  consistent  with  the 
terms  of  said  provision. 

It  is  provided  in  section  10  that  the  cost  of  ad- 
ministering loans  to  Indian  chartered  corporations 
from  the  revolving  loan  fund  may  be  defrayed  by 
the  Secretary  of  the  Interior  from  the  fund,  and  in 
the  Appropriation  Act  of  1935,  referred  to  above, 
$50,000  is  set  aside  for  "necessary  expenses  of  ad- 
ministering such  loans".  There  is  no  authority  for 
the  Secretary  to  utilize  these  funds  for  the  expenses 
of  administering  loans  to  individual  Indians. 

Under  section  10  the  Secretary  of  the  Interior 
may  determine  the  conditions  upon  which  he  will 
make  loans  to  Indian  corporations.  He  may  pre- 
scribe such  rules  and  regulations  as  are  reasonably 
appropriate  to  this  purpose.  He  may  require  rea- 
sonable guarantees  by  the  borrowing  corporation 
that  the  money  loaned  to  it  will  be  used  for  speci- 
fied purposes  and  handled  in  specified  ways.  If  the 
Secretary  is  to  exercise  any  control  over  money 
already  loaned  to  the  corporation  it  must  be  a  con- 
trol which  is  authorized  by  mutual  agreement,  and 
is  designed  to  enforce  the  terms  of  such  agreement. 
The  strictly  regulatory  power  of  the  Secretary,  con- 
ferred by  section  10,  ceases  when  the  loan  to  the 
tribe  is  completed.  Thereafter  the  powers  of  the 


Department  are  limited  to  enforcement  of  the 
terms  of  the  tribal  loan  agreement.  The  Indian 
corporation,  upon  which  responsibility  is  placed 
for  the  repayment  of  the  loan,  may  properly  expect, 
under  the  terms  of  section  10,  that  moneys  will  not 
be  disbursed  to  individual  members  of  the  tribe 
in  the  discretion  of  the  Interior  Department,  on 
behalf  of  the  corporation  but  that  the  money  will 
actually  be  loaned  to  the  corporation  to  be  used 
or  disbursed  by  the  duly  elected  officers  of  the 
corporation  in  accordance  with  the  terms  of  a  loan 
agreement  and  in  accordance  with  the  mandates 
given  these  officers  in  tribal  constitutions,  bylaws 
and  charters. 

The  proposed  rules  and  regulations,  viewed  in 
the  light  of  the  foregoing  interpretation  of  section 
10,  contain  several  important  defects.  These  are 
dealt  with  in  the  following  paragraphs. 

1.  In  paragraph  4,  page  2,  of  the  proposed 
rules  and  regulations  it  is  provided  that, 

"The  Commissioner  of  Indian  Affairs 
is  authorized  and  directed  to  administer 
the  'Revolving  Fund  for  Loans  to  Indian 
Corporations'  and  to  execute  all  contracts 
between  the  Government  and  the  Indian 
chartered  corporations". 

Such  an  authorization  and  direction  to  the  Com- 
missioner of  Indian  Affairs  does  not  appear  to  be 
contemplated  by  section  10.  Said  section  specifi- 
cally provides  that  the  duty  and  the  power  to 
administer  the  revolving  loan  fund,  as  well  as  the 
authority  to  prescribe  rules  and  regulations  for 
the  making  of  loans  therefrom,  shall  rest  with  the 
Secretary  of  the  Interior.  Primary  responsibility  for 
the  use  and  handling  of  the  fund  is  placed  upon 
him.  In  so  for  as  this  involves  an  exercise  of  dis- 
cretion and  judgment  on  his  part,  such  authority 
cannot  be  delegated.  Rankle  v.  United  States 
(122  U.S.  543). 

The  paragraph  above  referred  to  should  accord- 
ingly be  omitted. 

Likewise,  throughout  the  rules  and  regulations 
references  to  final  authority  in  the  Commissioner 
of  Indian  Affairs  to  approve  loans,  or  to  authorize 
changes  in  the  conditions  which  govern  such  loans, 
should  be  so  changed  as  to  vest  such  power  in  the 
Secretary  of  the  Interior.  In  this  connection  atten- 
tion is  directed  to  sections  1,  13,  15,  16,  18,  47, 
74,  75,  79,  88,  94,  104  and  105. 

2.  Attention  should  be  directed  to  section  5 
of  Part  I.  It  is  provided  in  this  section  that 
after  the  Government  and  the  Indians  have 
reached  an  agreement  in  regard  to  a  loan,  and 
the  conditions  thereof,  the  Superintendent 
shall  make  request  for  allotment  and  advance 
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of  funds  and  authority  for  expenditure  in 
accordance  with  the  terms  of  the  loan  agree- 
ment. It  is  then  provided  that, 

"Upon  receipt  of  notice  of  allotment  and 
authority  for  expenditure  and  advice  that 
accountable  warrant  has  been  issued  by  the 
Treasury  Department,  the  superintendent  shall 
prepare  a  voucher  on  Standard  Form  1034 
in  favor  if  the  corporation  as  agent  of  the 
corporation.  He  will  then  draw  his  official 
check  for  the  amount  of  the  advance  and 
deposit  same  in  his  trust  fund  checking  ac- 
count with  the  Treasurer.  Coincident  with 
this  action  he  shall  issue  an  official  receipt 
taking  the  amount  of  the  deposit  into  his 
Individual  Indian  Money  account  under  the 
caption  ' Corpora- 
tion Credit  Fund'.  A  copy  of  the  commitment 
order  shall  be  attached  to  the  first  disburse- 
ment voucher  and  identified  on  subsequent 
vouchers  by  number,  name  and  amount." 

This  section,  as  well  as  other  sections  throughout 
the  proposed  rules  and  regulations,  providing  for 
the  handling  of  applications  for  loans,  commit- 
ment orders,  vouchers  for  expenditure,  seeks  appar- 
ently to  place  upon  the  superintendent  primary 
responsibility  for  the  handling  of  the  various  trans- 
actions involved,  not  only  in  loans  by  the  Govern- 
ment to  an  Indian  corporation,  but  also  in  loans 
by  the  corporation  to  individuals,  cooperative  asso- 
ciations, and  other  bodies.  The  role  of  the  corpo- 
ration is  reduced  thereby  to  that  of  merely  signi- 
fying its  approval  or  disapproval  of  the  actions 
[!  proposed  by  the  Superintendent  and  the  credit 
agents  of  the  Government. 

Such  a  procedure  appears  to  be  a  serious  invasion 
of  tribal  responsibility  and  initiative.  As  has  al- 
ready been  pointed  out,  section  10  does  not  seek 
to  ignore  the  tribal  bodies,  organized  for  purposes 
of  local  self-government  and  economic  cooperation 
under  sections  16  and  17  of  the  Reorganization 
Act,  but  rather  to  provide  these  bodies  with  instru- 
ments for  the  more  effective  carrying  out  of  their 
powers  and  duties.  The  tribal  organizations  so 
formed  are  to  be  regarded  as  independent  entities, 
deriving  certain  powers  from  the  Act,  but  exer- 
cising many  others  by  virtue  of  the  inherent  right 
of  self-government  vested  in  such  tribes  by  existing 
law.  To  superimpose  upon  such  tribal  bodies  an 
agency  to  which  they  have  not  consented  is  to  nulli- 
fy in  large  measure  the  promises  contained  in  other 
sections  of  the  Act. 

3.  Section  13  provides  that  each  corporation 
shall  appoint  a  corporation  credit  committee, 


consisting  of  at  least  five  members,  appointed 
by  the  board  of  directors,  or  other  executive 
of  the  corporation.  This  committee  is  to  be 
responsible  for  passing  on  all  applications  for 
loans.  It  is  then  provided  that, 

"During  such  time  as  the  corporation  is 
a  borrower  from  the  'Revolving  Fund  for 
Loans  to  Indian  Corporations'  members 
of  corporation  credit  committees  and  dis- 
trict credit  committees  may  be  removed 
for  cause  deemed  sufficient,  at  any  time,  by 
the  Commissioner  of  Indian  Affairs". 

This  section  constitutes  an  invasion  of  a  power 
which  has  been  granted  to  the  tribe  entirely  with- 
out restrictions  in  practically  all  constitutions  here- 
tofore approved.  The  power  to  appoint  and  remove 
subordinate  boards  and  officials  is  a  recognized 
power  of  self-government,  and  in  no  case  has  this 
power  been  made  subject  to  departmental  review  of 
the  constitution  which  has  been  approved  by  the 
Secretary. 

It  is  not  argued  that  the  Secretary  of  the  Interior 
cannot  refuse  to  negotiate,  in  matters  involving 
loans  from  the  revolving  funds,  with  a  tribe  which 
does  not  appoint  an  authorized  credit  committee. 
What  is  argued,  however,  is  that  it  is  entirely  im- 
proper to  provide  as  a  matter  of  rule  and  regula- 
tion that  the  Commissioner  of  Indian  Affairs,  for 
any  cause  deemed  sufficient  by  him,  may  remove 
the  members  of  such  committee,  without  the  con- 
sent of  the  tribe,  or  even  against  its  opposition. 
Such  a  requirement,  apparently  using  the  fact  of 
indebtedness  as  a  basis  for  assuming  political  con- 
trol of  matters  internal  to  the  tribe  gives  the  Com- 
missioner a  power  to  impose  his  will  upon  the 
corporation,  regardless  of  whether  or  not  the  cor- 
poration is  otherwise  adhering  to  its  loan  agreement. 
Under  this  section,  credit  committee  members 
might  be  removed  for  following  a  credit  policy 
agreed  upon  by  the  tribe  and  Government,  upon 
the  mere  decision  of  the  Commissioner  that  such  a 
policy  should  be  changed.  A  stable  and  consistent 
policy  is  rendered  impossible  thereby.  Furthermore, 
since  final  authority  and  control  would  rest  in  the 
commissioner,  there  would  be  little  inducement  for 
able  Indians  to  undertake  the  work  of  development 
a  sound  credit  structure  for  the  tribe.  The  result 
of  depriving  Indian  leaders  of  effective  power  and 
responsibility  in  the  disposition  of  funds  for  which 
they  are  held  legally  liable  will,  in  my  judgment, 
do  more  to  injure  the  entire  credit  program  than 
any  harm  that  might  be  done  by  actually  dishonest 
credit  committee  members. 

I  believe,  therefore,  that  this  section  should  be 
omitted  from  the  proposed  rules  and  regulations  in 
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so  far  as  it  constitutes  an  invasion  of  the  acknow- 
ledged power  of  the  tribe  to  appoint  and  remove 
such  boards,  committees  and  officials  as  it  deems 
appropriate.  If  it  is  thought  that  tenure  of  office, 
either  within  any  tribal  committee  or  within  the 
tribal  council  to  which  such  committee  is  respon- 
sible, should  depend  upon  the  wishes  of  the  Depart- 
ment, unmistakable  provision  for  this  control 
should  be  included  in  those  articles  of  tribal  con- 
stitutions and  bylaws  that  deal  with  tenure  and 
appointment. 

4.  In  section  16  it  is  provided  that, 

"During  the  period  that  the  corporation 
is  indebted  to  the  Government  its  business 
policies  and  operation  methods  shall  be 
subject  to  the  review  and  recommenda- 
tions of  the  Commissioner  of  Indian 
Affairs  .  .  Failure  .  .  to  follow  prescribed 
changes  in  the  method  of  operation  and 
business  practices  as  recommended  by  the 
Commissioner  of  Indian  Affairs,  may  cause 
the  loan  to  become  immediately  due  and 
payable.  If  deemed  necessary  the  Commis- 
sioner of  Indian  Affairs  may  .  .  assume 
management  of  the  credit  operations  of 
the  corporation  until  such  time  as  the 
corporation  makes  proper  representations 
and  offers  acceptable  assurance  that  it  will 
function  in  accordance  with  its  obliga- 
tions". 

Under  this  section,  a  corporation  is  required  not 
merely  to  conform  to  the  terms  of  an  agreement, 
the  terms  of  which  are  clear  and  specific,  but  also 
to  "follow  prescribed  changes  in  the  method  of 
operation  and  business  practices  as  recommended 
by  the  Commissioner  of  Indian  Affairs",  on  pain, 
if  it  does  not  do  so,  of  having  its  loan  declared 
"immediately  due  and  payable".  And  having  the 
management  of  its  credit  operations  completely 
taken  over  by  the  Commissioner. 

The  difficulty  with  this  section  is  that  it  binds 
the  corporation  to  a  hazardous  and  uncertain  future 
in  regard  to  its  loan  policies  and  program,  without 
containing  any  undertaking  by  the  Government 
that  the  terms  of  the  original  agreement  will  be 
observed.  The  corporation  may,  at  any  time,  find 
that  policies  and  plans  upon  which  it  has  em- 
barked, pursuant  to  an  agreement  with  the  Govern- 
ment for  a  loan,  are  no  longer  thought  desirable, 
and  will  be  forced  to  accept  such  changes  therein 
as  the  Commissioner  may  dictate.  This  is  hardly 
consistent  with  the  intent  and  purpose  of  section 
10. 

It  seems  to  me  that  the  correct  interpretation  of 


said  section,  as  has  already  been  noted,  contem- 
plates the  conclusion  of  agreements  between  the 
Government  and  Indian  corporations  governing 
the  handling,  disposition  and  repayment  of  loans. 

But  this  is  a  very  different  thing  from  providing 
in  the  form  of  a  departmental  regulation,  that  at 
any  time  when  the  Commissioner  feels  that  changes 
should  be  made  in  the  business  policies  and  prac- 
tices of  the  corporation,  regardless  of  whether  or 
not  the  Indians  are  adhering  to  the  terms  of  their 
original  agreements,  he  can  compel  them  to  accept 
new  terms,  and  enforce  the  penalties  contained  in 
section   16  for  their  refusal  to  do  so. 

But  there  is  a  further  defect  in  this  provision. 
If  the  loan  agreement  is  to  be  regarded  as  a  con- 
tract, observance  of  which  by  the  corporation  is  a 
prerequisite  to  the  obtaining  and  the  continued 
use  of  funds  from  the  revolving  fund,  then  such 
contract  should  be  equally  binding  on  the  Gov- 
ernment. The  Secretary  of  the  Interior  has  no 
authority,  under  the  power  to  make  rules  and  regu- 
lations contained  in  section  10  of  the  Act,  to  re- 
quire that  the  Indians  shall  observe  such  agree- 
ments on  pain  of  drastic  penalties,  while  the  Gov- 
ernment is  free  to  change  its  policies  in  such  ways 
as  it  deems  best,  and  to  force  new  terms  upon  the 
Indians  which  were  not  included  in  the  original 
agreements.  Such  an  illusory  agreement  is  clearly 
not  justified  as  a  matter  of  law. 

I  believe  that  the  rules  and  regulations  should 
state  clearly  the  minimum  terms  and  conditions 
which  must  be  inserted  in  every  agreement  for  a 
loan  from  the  revolving  fund,  and  further  that 
this  agreement  should  be  binding,  not  only  upon 
the  Indians,  but  also  upon  the  Government.  If  the 
Secretary  of  the  Interior  and  the  Indians  of  a  par- 
ticular tribe  agree  upon  a  credit  program  and  upon 
plans  for  the  economic  development  of  such  tribe, 
and  of  its  members,  I  do  not  believe  that  a  subse- 
quent Secretary  should  have  the  power  at  a  later 
date  to  change  the  terms  of  that  agreement. 

5.  There  are  various  sections  throughout  the 
rules  and  regulations  which  I  believe,  are  not  prop- 
erly to  be  regarded  as  regulations  governing  the 
making  of  loans  to  chartered  corporations,  author- 
ized by  section  10  of  the  act  of  June  18,  1934,  but 
are  rather  to  be  justified  as  instructions  to  depart- 
mental employees,  under  the  general  supervisory 
authority  conferred  upon  the  heads  of  the  various 
governmental  departments  by  Revised  Statutes,  161 
(U.S.  Code,  Title  5,  Sec.  22) .  These  sections  relate 
principally  to  administrative  details  of  procedure 
to  be  followed  by  Superintendents  and  credit 
agents.  Both  in  Part  I,  which  deals  with  Loans  by 
the  Government  to  Indians  Charted  Corporations, 
and  in  Parts  II— V,  covering  loans  by  the  corpora- 
tion to  individuals,  cooperative  associations,  tribal 
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enterprises,  and  credit  unions,  there  are  sections 
of  this  character.  Sections,  for  example,  as  sections 
5,  29,  and  35  of  Part  I,  sections  47,  46,  and  54  of 
Part  IV,  require  action  on  the  part  of  Government 
agents  and  officials  for  which,  it  seems  to  me,  the 
tribe  cannot  be  held  responsible. 

As  a  matter  of  legal  form,  it  would  be  preferable, 
I  believe,  to  omit  such  sections  from  the  proposed 
rules  and  regulations  and  make  them  part  of  a  set 
of  instructions  to  be  issued  to  credit  agents  and 
other  government  officials  involved  in  the  admin- 
istration of  these  funds.  Only  those  provisions 
which  relate  to  the  granting  of  loans  to  the  cor- 
poration and  the  conditions  of  disposition  and  re- 
payment which  must  be  included  in  corporate  loan 
agreements  should  be  included  in  the  proposed 
rules  and  regulations.  For  this  purpose,  a  general 
distinction  can  be  observed  between  those  pro- 
visions which  relate  to  the  use  of  the  funds  which 
may  be  authorized,  as  well  as  the  manner  of  hand- 
ling them  by  the  corporation  itself,  and  those 
provisions  which  call  for  action  by  Government 
officials  and  credit  agents.  Such  a  distinction  should, 
it  is  believed,  be  observed  in  further  considering 
the  proposed  rules  and  regulations. 

6.  Finally,  I  believe  that  a  good  deal  could  be 
accomplished  by  way  of  simplifying  the  proposed 
rules  and  regulations.  This  will  be,  in  large  meas- 
ure, effected  if  my  suggestion  No.  5,  is  carried  out. 
As  the  proposed  rules  and  regulations  are  now  set 
forth,  it  seems  to  me  very  doubtful  that  the  Indians 
will  be  able  to  understand  them.  If,  however,  the 
various  sections  dealing  with  administrative  proced- 
ure, which  govern  the  procedures  of  Government 
officials  and  credit  agents,  are  omitted,  and  the 
rules  and  regulations  proper  are  restricted  to  pro- 
visions governing  the  loan  of  funds  to  incorporated 
tribes  and  the  essential  terms  which  are  to  be  em- 
bodied in  clear  and  specific  loan  agreements  much 
of  the  difficulty  in  this  connection  will  be  obviated. 
Inasmuch  as  the  proposed  rules  and  regulations 
are  in  the  nature  of  directions  to  Indian  corpora- 
tions, and  are  intended  to  tell  them  what  they 
must  do  if  they  would  obtain  loans  from  the  re- 
volving fund,  I  think  it  important  that  the  said 
rules  and  regulations  should  be  so  drafted  that 
even  the  most  untutored  Indian  may  understand 
them.  This  is  essential  if  the  loan  agreements  are  to 
be  faithfully  observed,  and  if  the  dealings  between 
the  Indians  and  the  Government  are  to  be  on  as 
fair  and  equal  a  basis  as  the  circumstances  of  the 
case  allow. 

If  you  think  it  desirable,  I  shall  be  glad  to  assign 
one  or  more  members  of  my  staff  to  assist  repre- 
sentatives of  your  office  in  redrafting  the  proposed 


rules  and  regulations  in  accordance  with  the  views 
expressed  in  this  memorandum. 

Nathan  R.  Margold, 

Solicitor. 

Reinstatement  of  Canceled 
Sale— Pyramid  Lake 

December  10,  1935. 

Memorandum  for  the  Assistant  Commissioner 
of  Indian  Affairs: 

The  attached  letter  recommending  that  a  sale  of 
Indian  lands  made  to  L.  E.  Carpenter,  which  sale 
was  canceled  on  November  9,  1935,  be  reinstated 
and  that  a  patent  in  fee  be  issued  to  Mr.  Carpenter 
for  a  portion  of  the  land,  is  returned. 

The  proposed  action  appears  to  be  desirable 
from  the  viewpoint  of  both  the  Indian  land  owner 
and  the  purchaser.  Unfortunately,  however,  the 
proposed  action  is  not  authorized.  In  a  case  not 
distinguishable  from  this,  involving  sales  of  land 
on  the  Pyramid  Lake  Indian  Reservation  under 
the  act  of  June  7,  1924  (43  Stat.  596) ,  the  Depart- 
ment in  letters  to  Senator  McCarran  and  Con- 
gressman Serughan  ruled: 

"Upon  cancelation  of  the  entries,  the  lands 
embraced  therein  reverted  to  Indian  owner- 
ship and  became  subject  to  the  provisions  of 
the  Indian  Reorganization  Act  of  June  18, 
1934  (48  Stat.  984)  .  The  act  of  June  7,  1924, 
supra,  under  which  the  entries  were  made, 
contemplated  the  conveyance  of  fee  simple 
title  to  the  entrymen.  Reinstatement  of  the 
canceled  entries  would,  therefore,  result  in 
alienation  of  the  land  in  contravention  of  sec- 
tion 4  of  the  Indian  Reorganization  Act, 
which  section,  with  exceptions  not  here  ma- 
terial, forbids  all  forms  of  alienation  of  re- 
stricted Indian  lands." 

Reinstatement  of  the  sale  to  Mr.  Carpenter 
must  be  denied  for  like  reasons.  The  distinction  at- 
tempted to  be  made  between  the  reinstatement  of 
a  sale  made  prior  to  the  act  of  June  18,  1934,  and 
a  new  sale  made  after  that  enactment  in  the  Cor- 
ken  case  to  which  you  refer  is  unsound  because 
the  inhibition  against  alienation  of  restricted  In- 
dian lands  contained  in  the  act  is  not  confined  to 
lands  falling  within  that  category  on  the  date  of 
enactment.  The  inhibition  is  continuing  in  nature 
so  that  no  sale  or  alienation  (other  than  those  ex- 
pressly permitted)    of  lands  coming  into  restricted 
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Indian  ownership  after  the  date  of  enactment  may 
be  made  or  approved.  The  action  taken  in  the 
Corken  case  thus  appears  to  have  been  erroneous. 
Patent  in  fee  having  been  issued,  however,  the 
matter  is  beyond  administrative  recall. 

Solicitor. 

Timber  Contracts— Colville  Reservation 


December  13,  1935. 


M-  28259 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


On  November  6,  1924,  this  Department  ap- 
proved a  contract  between  the  Superintendent  of 
the  Colville  Indian  School,  Nespelem,  Washington, 
and  the  Hedlund  Lumber  &  Manufacturing  Com- 
pany of  Spokane,  Washington,  covering  the  sale 
of  approximately  232,190,000  feet  of  yellow  pine 
and  Douglas  fir  timber  on  the  Twin  Lakes  Unit 
of  the  Colville  Indian  Reservation,  Washington. 
The  contract  provided  for  the  cutting  and  removal 
by  the  lumber  company  of  at  least  ten  million  feet 
of  timber  prior  to  March  31,  1927,  and  not  less 
than  twenty  million  feet  of  timber  each  twelve 
months  thereafter.  The  contract  further  provided 
that  the  total  amount  of  timber  was  to  be  cut 
and  removed  prior  to  March  31,  1944. 

In  accordance  with  the  terms  of  the  contract  the 
Hedlund  Lumber  k  Manufacturing  Company  ex- 
ecuted a  bond  in  the  amount  of  $40,000  with  the 
Maryland  Casualty  Company  as  surety  conditioned 
upon  the  faithful  performance  by  the  lumber  com- 
pany of  all  the  terms  of  the  contract,  including 
the  General  Timber  Sale  Regulations,  for  a  period 
of  five  years  from  September  2,  1924,  to  September 
2,  1929.  The  expiration  date  of  the  bond  was  later 
extended  to  September  2,  1934,  with  the  consent 
of  the  surety. 

On  March  28,  1930,  the  lumber  company  was 
reorganized  and  at  that  time  the  name  was 
changed  to  the  Chinook  Lumber  &  Manufacturing 
Company. 

As  a  result  of  the  continued  failure  of  the  lum- 
ber company  to  comply  with  the  terms  of  the 
contract,  the  Commissioner  of  Indian  Affairs  by 
letter  dated  April  1,  1931,  notified  the  company 
that  its  contract  had  been  forfeited  and  that  ac- 
tion would  be  taken  against  the  company  and  the 
surety  on  the  bond  with  a  view  to  recovering 
damages  for  the  breach  of  the  contract. 

June  5,    1931,   the   Chinook   Lumber   &   Manu- 


facturing Company  was  adjudged  bankrupt  by  the 
District  Court  of  the  United  States  for  the  Eastern 
District  of  Washington. 

The  claims  of  the  United  States  against  the  bank- 
rupt and  the  Maryland  Casualty  Company,  as 
surety,  for  the  breach  of  the  timber  contract  were 
presented  to  the  Attorney  General  of  the  United 
States  for  proper  action.  The  Attorney  General  has 
now  requested  that  I  be  called  upon  to  render  an 
opinion  as  to  the  legal  measure  of  damages  which 
should  be  applied  by  the  court  in  the  existing  liti- 
gation to  determine  the  extent  of  the  liability  of 
the  bankrupt  and  the  surety  company. 

Paragraph  56  of  the  General  Timber  Sale  Regu- 
lations, which  are  a  part  of  the  contract,  provides 
as  follows: 

"Failure  of  the  purchaser  to  complete  his 
contract  or  to  log  promptly  an  area  damaged 
by  fire,  wind,  insects,  or  other  causes,  or  the 
commission  by  him  of  any  act  for  which  the 
officer  approving  his  contract  shall  declare 
the  contract  forfeited,  will  render  the  pur- 
chaser and  his  bondsmen  liable  for  the  de- 
preciation in  the  value  of  the  remaining  tim- 
ber on  an  estimate  of  value  and  quantity  to 
be  made  under  the  direction  of  the  officer  ap- 
proving this  contract." 

Following  the  forfeiture  of  the  Chinook  Lumber 
&  Manufacturing  Company's  contract,  the  Super- 
intendent of  the  Colville  Indian  Agency,  in  ac- 
cordance with  section  56  of  the  General  Timber 
Sale  Regulations  quoted  above,  on  July  28,  1931, 
submitted  an  appraisal  of  the  damages  which  had 
accrued  as  a  result  of  the  failure  of  the  lumber 
company  to  complete  the  contract.  In  the  appraisal 
prepared  by  the  Superintendent,  the  amount  of 
damages  was  determined  to  be  $216,918.39.  Of  this 
amount,  $28,207  represents  the  loss  of  10,898,000 
fear  of  green  standing  timber  killed  by  a  fire  which 
occurred  August  5,  1930.  The  balance  of  $188,- 
711.25  represents  the  depreciation  in  the  value  of 
the  timber  left  standing  estimated  on  a  basis  of 
the  difference  between  the  market  value  of  the  re- 
maining timber  and  the  contract  price. 

It  seems  well  settled  that  where  the  parties  to  a 
contract  by  a  provision  therein  agree  to  permit  the 
amount  of  compensation  or  damages  under  the 
contract  to  be  determined  by  an  arbitrator,  such 
a  provision  is  valid  and  binding  on  the  parties  and 
a  determination  made  pursuant  to  such  a  provision 
will  be  accepted  by  the  courts  in  the  absence  of 
fraud,  failure  to  exercise  an  honest  judgment,  or 
such  gross  mistake  as  implies  bad  faith.  Hamilton 
v.  Liverpool  Ins.  Co.,  136  U.S.  242,  255;   City  of 


December  17,  1935 


Opinions  of  the  Solicitor 


589 


Lexington  v.  Pratt,  31  F.  (2d)  820;  Childs  Lumber 
&  Manufacturing  Co.  v.  Page,  32  Wash.  50,  73  P. 
353.  This  is  the  rule  even  though  the  arbitrator 
is  one  of  the  parties  to  the  contract  or  a  govern- 
ment officer,  where  the  United  States  is  a  party 
to  the  contract.  Goltra  v.  Weeks,  271  U.S.  536; 
United  States  v.  George  A.  Fuller  Co.,  14  F.  (2d) 
813;  United  States  v.  Porter,  9  F.   (2d)    153. 

In  the  instant  case  the  acceptability  of  the  ap- 
praisal prepared  by  the  Superintendent  of  the  Col- 
ville  Indian  Agency  as  the  measure  of  damages  is 
further  supported  by  the  fact  that  in  preparing  the 
appraisal  the  Superintendent  based  his  computa- 
tion on  the  rule  for  the  measure  of  damages  which 
has  been  applied  by  the  courts  in  similar  cases  in- 
volving a  breach  of  a  contract  of  sale;  namely,  the 
difference  between  contract  price  and  market  value 
at  the  time  of  the  breach.  See  Roehm  v.  Horst,  178 
U.S.  1;  Weinberg  v.  Hogan  Milling  Co.,  299  Fed. 
458;  /.  W.  Cherry  Co.  v.  Consolidated  Flour  Mills 
Co.,  143  Okla.  99,  287  P.  1019;  Stillwell  v.  Paepcke- 
L.  L.  Co.,  73  Ark.  432,  84  S.W.  483;  Fail  v.  McRce, 
36  Ala.  61. 

It  is  my  opinion,  therefore,  that  the  appraisal 
of  damages  prepared  by  the  Superintendent  of  the 
Colville  Indian  Agency  pursuant  to  the  terms  of 
the  contract,  in  the  absence  of  a  showing  of  bad 
faith,  is  binding  on  the  parties  and  should  be  ac- 
cepted by  the  court  as  the  measure  of  damages  re- 
sulting from  the  breach  of  the  Twin  Lakes  Unit 
timber  contract  by  the  Chinook  Lumber  &  Manu- 
facturing Company. 

John  H.  Thomas, 

Acting  Solicitor. 

Approved:  December  13,  1935. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Navajo— Distribution  of  Unallotted 
Property 

December  17, 1935. 

Memorandum  for  the  Assistant  Secretary: 

The  attached  probate  papers  relating  to  the 
estate  of  Yellow  Hair,  an  unallotted  Navajo  Indian, 
are  referred  to  you  for  special  consideration  in  view 
of  the  importance  of  the  issues  of  law  and  policy 
raised  by  the  proposed  decision. 

The  facts  are  briefly:  An  unallotted  Navajo  In- 
dian died  leaving  personal  property  to  the  value 
of  $1,919  in  addition  to  agency  accounts  amount- 
ing to  $387.50.  The  personal  property  not  in  the 
agency  was  distributed  in  accordance  with   tribal 


custom.   The  local    stockman,   Mr.   Carl   Beck,   re- 
ports: 

"Judge  Segeni  Sosnni,  of  Keams  Canyon, 
was  present  and  took  charge  of  the  distribu- 
tion of  this  property,  and  whether  or  not  he 
was  acting  in  an  official  capacity,  I  can  not  say. 
However,  the  property  was  divided  as  is  the 
custom  with  the  Navajos,  which  is  very  unlike 
our  inheritance  laws.  They  do  not  regard  the 
direct  descendants  as  being  entitled  to  the 
property,  but  instead,  as  in  this  case,  cousins 
or  some  other  other  relatives  on  the  mother's 
side  of  the  family  who  for  some  reason  the 
deceased  should  be  obligated  receives  large 
portions  of  the  property.  This  is  a  custom 
whicli  I  would  not  try  to  change,  in  as  much  as 
the  Indians  involved  as  a  rule  are  satisfied, 
and  it  possibly  works  out  just  as  well  as  our 
laws." 

The  probate  division  of  the  Indian  Office, 
however,  recommends: 

"Since  the  distribution  by  the  said  Indian 
judge  was  not  authorized  by  the  Department, 
it  is  believed  that  said  property  so  distributed 
should  now  be  included  as  a  part  of  the 
estate,  and  that  the  Superintendent  should  be 
instructed  to  recover  the  property  or  its 
equivalent,  and  distribute  same  in  accordance 
with  the  Departmental  order  determining  the 
heirs  of  the  decedent." 

This  recommendation  assumes  that  the  inheri- 
tance of  personal  property  of  an  unallotted  mem- 
ber of  the  Navajo  Tribe  should  be  governed  by  the 
laws  of  Arizona. 

I  believe  that  this  conclusion  is  unjustified  either 
as  a  matter  of  strict  law  or  as  a  matter  of  policy. 
On  the  legal  question  I  call  your  attention  to  the 
following  paragraphs  in  the  opinion  of  this  De- 
partment, approved  October  25,  1934,  on  "Powers 
of  Indian  Tribes"  (M-27781) . 

"*  *  *  With  respect  to  all  property  other  than 
allotments  of  land  made  under  the  General  Allot- 
ment Act,  the  inheritance  laws  and  customs  of  the 
Indian  tribe  are  still  of  supreme  authority.* 

"The  authority  of  an  Indian  tribe  in  the  matter 
of  inheritance  is  clearly  recognized  by  the  United 
States  Supreme  Court  in  the  case  of  Jones  v.  Mec- 
han    (175  U.S.   1),  in  which  it  was  held  that  the 


*  The  foregoing  general  analysis  is  inapplicable  to  the  Five  Civilized 
Tribes.  Congress  having  expressly  provided  that  State  probate  courts 
shall  have  jurisdiction  over  the  estates  of  allotted  Indians  of  the  Five 
Civilized  Tribes  leaving  restricted  heirs.  (Act  of  June  14,  1918,  c. 
101,  sec.    1;  40  Stat.  L  606;  U.S.   Code,  Title  25,  sec.   375.) 
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eldest  male  child  of  a  Chippewa  Indian  succeeded 
to  his  statutory  allotment  in  accordance  with  tribal 
law.  The  court  declared: 

'The  Department  of  the  Interior  appears  to 
have  assumed  that,  upon  the  death  of  Moose 
Dung  the  elder,  in  1872,  the  title  in  his  land 
descended  by  law  to  his  heirs  general,  and  not 
to  his  eldest  son  only. 

'But  the  elder  Chief  Moose  Dung  being  a 
member  of  an  Indian  tribe,  whose  tribal  or- 
ganization was  still  recognized  by  the  Govern- 
ment of  the  United  States,  the  right  of  in- 
heritance in  his  land,  at  the  time  of  his  death, 
was  controlled  by  the  laws,  usages  and  customs 
of  the  tribe,  and  not  by  the  law  of  the  State  of 
Minnesota,  nor  by  any  action  of  the  Secretary 
of  the  Interior.'  (At  page  29.) 

"In  reaching  this  conclusion  the  Supreme  Court 
relied  upon  the  following  cases: 

United  States  v.  Shanks  (15  Minn.  369)  ; 
Dole  v.Irish  (2  Barb.  (N.  Y.)  639; 
Hastings  v.  Farmer  (4  N.  Y.  293,  294)  ; 
The  Kansas  Indians  (5  Wall.  737)  ; 
Waupemanqua  v.  Aldrich  (28  Fed.  489)  ; 
Brown  v.  Steele  (23  Kansas  672)  ; 
Richardville  v.  Thorp  (28  Fed.  52)  . 

"In  the  case  of  Jones  v.  Meehan,  supra,  the  tribal 
authority  was  exercised  through  immemorial  us- 
age. Other  tribes,  however,  have  exercised  a  similar 
authority  through  written  laws. 

"In  the  case  of  Gray  v.  Coffman  (3  Dill.  393,  10 
Fed.  Cases  No.  5714) ,  the  court  held  that  the  valid- 
ity of  the  will  of  a  member  of  the  Wyandot  tribe 
depended  upon  its  conformity  with  the  written 
laws  of  the  tribe.  The  court  declared: 

'The  Wyandot  Indians,  before  their  removal 
from  Ohio  had  adopted  a  written  constitution 
and  laws,  and  among  others,  laws  relating  to 
descent  and  wills.  These  are  in  the  record,  and 
are  shown  to  have  been  copied  from  the  laws 
of  Ohio,  and  adopted  by  the  Wyandot  tribe, 
with  certain  modifications,  to  adapt  them  to 
their  customs  and  usages.  One  of  these  modi- 
fications was  that  only  living  children  should 
inherit,  excluding  the  children  of  deceased 
children,  or  grandchildren.  The  Wyandot 
council,  which  is  several  times  referred  to  in 
the  treaty  of  1855,  was  an  executive  and  judi- 
cial body,  and  had  power,  under  the  laws  and 
usages  of  the  nation,  to  receive  proof  of  wills, 
etc.;  and  this  body  continued  to  act,  at  least 
to  some  extent,  after  the  treaty  of  1855. 


*  *  *  under  the  circumstances,  the  court  must 
give  effect  to  the  well  established  laws,  customs, 
and  usages  of  the  Wyandot  tribe  of  Indians  in 
respect  to  the  disposition  of  property  by  des- 
cent and  will.' 

"In  the  case  of  O'Brien  v.  Bugbee  (45  Kan.  1, 
26  Pac.  428) ,  it  was  held  that  a  plaintiff  in  eject- 
ment could  not  recover  without  positive  proof  that 
under  tribal  custom  he  was  lawful  heir  to  the 
property  in  question.  In  the  absence  of  such  proof, 
it  was  held  that  title  to  the  land  escheated  to  the 
tribe,  and  that  the  tribe  might  dispose  of  the  land 
as  it  saw  fit. 

"Tribal  autonomy  in  the  regulation  of  descent 
and  distribution  is  recognized  in  the  case  of 
Woodin  v.  Seeley  (141  Misc.  207;  232  N.Y.  Supp. 
818)  .  In  this  case,  and  in  the  case  of  Patterson  v. 
Council  of  Seneca  Nation  (245  N.Y.  433) ;  157  N.E. 
734)  ,  the  supremacy  of  tribal  law  in  matters  of 
inheritance  and  membership  rights  is  defended  on 
the  ground: 

'That  when  Congress  does  not  act  no  law 
runs  on  an  Indian  reservation  save  the  Indian 
tribal  law  and  custom.' 

"In  the  case  of  Y-Ta-Tah-Wah  v.  Rebock  (105 
Fed.  257)  ,  the  plaintiff,  a  medicine-man  imprisoned 
by  the  federal  Indian  agent  and  county  sheriff  for 
practicing  medicine  without  a  license,  brought  an 
action  of  false  imprisonment  against  these  officials, 
and  died  during  the  course  of  the  proceedings.  The 
court  held  that  the  action  might  be  continued,  not 
by  an  administrator  of  the  decedent's  estate  ap- 
pointed in  accordance  with  state  law,  but  by  the 
heirs  of  the  decedent  by  Indian  custom.  The  court 
declared,  per  Shiras,  J.- 

'If  it  were  true  that,  upon  the  death  of  a 
tribal  Indian,  his  property,  real  and  personal, 
became  subject  to  the  laws  of  the  state  direct- 
ing the  mode  of  distribution  of  estates  of  de- 
cedents, it  is  apparent  that  irremediable  con- 
fusion woidd  be  caused  thereby  in  the  affairs 
of  the  Indians  *  *  *'    (At  page  262.) 

"In  a  case  involving  the  right  of  an  illegitimate 
child  to  inherit  property,  the  authority  of  the  tribe 
to  pass  upon  the  status  of  illegitimates  was  recog- 
nized in  the  following  terms: 

'The  Creek  Council,  in  the  exercise  of  its 
lawful   function  of  local  self-government,  saw 
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fit  to  limit  the  legal  rights  of  an  illegitimate 
child  to  that  of  sharing  in  the  estate  of  his 
putative  father,  and  not  to  confer  upon  such 
child  generally  the  status  of  a  child  born  in 
lawful  wedlock.'  (Oklahoma  Land  Company 
v.  Thomas,  34  Okla.  681,  127  Pac.  8)  . 

"See,  to  the  same  effect,  Butler  v.  Wilson   (54 
Okla.  229,  153  Pac.  823) . 

"In  the  case  of  Dole  v.  Irish  (2  Barb.  639)  it  was 
held  that  a  surrogate  of  the  State  of  New  York  has 
no  power  to  grant  letters  of  administration  to  con- 
trol the  disposition  of  personal  property  belong- 
ing to  a  deceased  member  of  the  Seneca  tribe.  The 
court  declared: 

'I  am  of  the  opinion  that  the  private  property 
of  the  Seneca  Indians  is  not  within  the  juris- 
diction of  our  laws  respecting  administration; 
and  that  the  letters  of  administration  granted 
by  the  surrogate  to  the  plaintiff  are  void.  I  am 
also  of  the  opinion  that  the  distribution  of 
Indian  property  according  to  their  customs 
passes  a  good  title,  which  our  courts  will  not 
disturb;  and  therefore  that  the  defendant  has 
a  good  title  to  the  horse  in  question,  and  must 
have  judgment  on  the  special  verdict.' 

"In  George  v.  Pierce  (148  N.  Y.  Supp.  230)  ,  the 
distribution  of  real  and  personal  property  of  the 
decedent  through  the  Onondaga  custom  of  the 
'dead  feast'  is  recognized  as  controlling  all  rights  of 
inheritance. 

"In  the  case  of  Mackey  v.  Coxe  (18  How.  100)  , 
the  Supreme  Court  held  that  letters  of  administra- 
tion issued  by  a  Cherokee  court  were  entitled  to 
recognition  in  another  jurisdiction,  on  the  ground 
that  the  status  of  an  Indian  tribe  was  in  fact  sim- 
ilar to  that  of  a  Federal  territory. 

"In  the  case  of  Meeker  v.  Kaelin  (173  Fed.  216) , 
the  court  recognized  the  validity  of  tribal  custom 
in  determining  the  descent  of  real  and  personal 
property  and  indicated  that  the  tribal  custom  of 
the  Puyallup  band  prescribed  different  rules  of 
descent  for  real  and  for  personal  property." 

On  the  policy  question  involved  I  can  see  no  ne- 
cessity for  departmental  regulation  of  inheritance  of 
personal  property  of  Navajo  Indians.  The  recently 
promulgated  departmental  regulations  relating  to 
the  determination  of  heirs  and  the  approval  of 
wills  specifically  restrict  departmental  supervision 
over  the  inheritance  of  personal  property  to  reser- 
vations which  have  been  allotted.  (Sections  13  and 
22.)  Likewise,  the  recently  approved  law  and  or- 
der regulations   provide   that   Indian  judges   shall 


apply  tribal  custom  in  the  distribution  of  personal 
property. 

I  therefore  recommend  that  instead  of  returning 
this  case  for  the  purpose  of  redistributing  in  ac- 
cordance with  Arizona  law  the  personal  property 
which  has  been  distributed  in  accordance  with 
tribal  custom,  it  should  be  returned  so  that  the 
entire  estate  may  be  distributed  in  accordance 
with  tribal  custom.  The  Examiner  of  Inheritance 
should  take  testimony  as  to  such  customs  of  in- 
heritance, in  their  application  to  the  facts  of  this 
case,  and  submit  a  revised  order  determining 
heirs  for  departmental   approval. 

Nathan  R.  Margold, 

Solicitor. 

Approved  and  referred  to  the 
Commissioner  of  Indian  Affairs: 

Oscar  L.  Chapman,  Assista?it  Secretary. 


Osage—  Jurisdiction— Crimes  and 
Misdemeanors 

December  17,  1915. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Superintendent  of  the 
Osage  Indian  Agency  regarding  the  matter  of  jur- 
isdiction over  crimes  and  misdemeanors  committed 
within  the  Indian  villages  located  on  lands  within 
the   Osage   Indian   Reservation   is   returned. 

In  the  absence  of  a  court  of  Indian  offenses  with 
jurisdiction  over  crimes  and  misdemeanors  com- 
mitted by  Indians  other  than  those  which  are  ex- 
pressly made  punishable  in  the  Federal  courts,  no 
objection  is  seen  to  the  continued  exercise  of  State 
jurisdiction  in  accordance  with  the  practice  of  some 
years'  standing.  I  do  not  think,  however,  that  any 
encouragement  should  be  given  to  the  exercise  by 
the  State  of  jurisdiction  over  those  crimes  made 
punishable  in  the  Federal  courts  when  committed 
by  or  against  Indians. 

By  section  548,  title  18,  United  States  Code, 
as  amended  June  28,  1932  (47  Stat.  336) ,  exclusive 
jurisdiction  is  conferred  on  the  Federal  courts  over 
various  enumerated  crimes  committed  by  Indians 
against  the  person  or  property  of  another  Indian 
or  other  person  "within  the  limits  of  any  Indian 
reservation."  By  section  2145,  Revised  Statutes  (sec- 
tion 217,  title  25,  U.S.C.) ,  the  general  laws  of  the 
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United  States  relating  to  the  punishment  of  crimes 
committed  in  any  place  within  its  exclusive  juris- 
diction are  extended,  with  exceptions  not  here 
material,  to  the  "Indian  country",  and  under  this 
section  jurisdiction  rests  in  the  Federal  courts  to 
punish  white  people  for  all  crimes  cognizable  un- 
der Federal  law  committed  by  them  against  In- 
dians in  the  Indian  country.  See  United  States  v. 
Ramsey  (271  U.S.  467);  United  States  v.  Chavez 
(290  U.S.  257) .  The  jurisdiction  conferred  on  the 
Federal  courts  by  these  sections  to  punish  crimes 
committed  by  or  against  Indians  did  not  end  with 
the  grant  of  statehood  but  continued  after  admis- 
sion of  the  State  the  same  as  before.  Donnelly  v. 
United  States  (228  U.S.  243)  ;  United  States  v. 
Ramsey,  supra.  The  latter  case  dealt  with  the 
crime  of  murder  committed  by  a  white  man  against 
an  Indian  on  lands  within  the  Osage  Reservation 
which  had  been  allotted  to  a  member  of  the  tribe. 
The  Supreme  Court  upheld  the  jurisdiction  of  the 
Federal  courts  and  said: 


advised  no  act  of  Congress  has  severed  these  lands 
from  the  reservation.  In  the  absence  of  such  Con- 
gressional action  they  not  only  remain  within  the 
reservation  but  also  qualify  as  "Indian  country" 
under  the  rule  that  "Indian  country"  remains  such 
until  the  Indian  title  is  extinguished  unless  other- 
wise provided  by  Congress.  United  States  v.  Celes- 
tine   (215  U.S.  278). 

It  follows  that  as  to  those  crimes  to  which  the 
statutory  provision  cited  above  apply,  committed 
by  or  against  Indians  within  these  Indan  villages, 
the  Federal  and  not  the  State  courts  have  jurisdic- 
tion. The  last  paragraph  of  the  attached  letter 
should  be  modified  accordingly.  The  first  para- 
graph of  the  letter  cites  section  9  of  the  act  of  June 
28,  1906  (34  Stat.  539),  as  authority  for  creation 
of  the  Indian  villages.  This  citation  should  read 
paragraph  9,  section   2,  of  the  act  of   1906. 

Nathan  R.  Margold, 

Solicitor. 


"The  authority  of  the  United  States  under 
Sec.  2145  to  punish  crimes  occurring  within 
the  State  of  Oklahoma,  not  committed  by  or 
against  Indians,  was  ended  by  the  grant  of 
statehood.  United  States  v.  McBratney,  104 
U.S.  621,  624;  Draper  v.  United  States,  164 
U.S.  240.  But  authority  in  respect  of  crimes 
committed  by  or  against  Indians  continued 
after  the  admission  of  the  State  as  it  was  be- 
fore, Donnelly  v.  United  States,  228  U.S.  243, 
271,  in  virtue  of  the  long-settled  rule  that  such 
Indians  are  wards  of  the  nation  in  respect  of 
whom  there  is  devolved  upon  the  Federal  Gov- 
ernment 'the  duty  of  protection,  and  with  it 
the  power.'  United  States  v.  Kagama,  118  U.S. 
375,  384.  The  guardianship  of  the  United 
States  over  the  Osage  Indians  has  not  been 
abandoned;  they  are  still  the  wards  of  the  na- 
tion, United  States  v.  Osage  County,  251  U.S. 
128,  133;  United  States  v.^Nice,  241  U.S.  591, 
398;  and  it  rests  with  Congress  alone  to  de- 
termine  when    that   relationship   shall   cease." 

The  applicability  of  secton  548,  title  18,  and 
section  217,  title  25,  United  States  Code,  to  this 
case  depends,  of  course,  upon  whether  the  lands 
upon  which  these  Indian  villages  are  located  may 
be  regarded  as  within  the  limits  of  the  Indian  res- 
ervation and  are  embraced  within  the  term  "In- 
dian country."  It  is  quite  plain  that  the  lands  fall 
within  both  categories.  They  are  tribal  lands  with- 
in the  reservation  boundaries  and  are  occupied  by 
indivdual   members  of   the   tribe.   So  far  as  I   am 


Ft.  Berthold— Claims  Against  U.S. 

December  26,  1935. 
Memorandum  lor  Mr.  Burlexu: 

The  attached  papers  which  you  have  referred  to 
me  for  review  relate  to  a  claim  of  the  Indians  of 
the  Fort  Berthold  reservation  in  North  Dakota 
against  the  United  States  in  the  amount  of  .$400,- 
000.  S.  3243,  introduced  at  the  last  session  of  Con- 
gress proposes  to  recognize  the  validity  of  this 
claim  by  authorizing  an  appropriation  for  the 
benefit  of  the  Indians  in  the  amount  claimed.  A 
tentative  favorable  report  on  the  bill  was  prepared 
in  the  Indian  Office  and  referred  to  the  Bureau  of 
the  Budget.  August  30,  the  Assistant  Director  of 
the  Budget  advised  that  the  legislation  would  be 
in  conflict  with  the  financial  program  of  the  Pres- 
ident, and  enclosed  copies  of  a  letter  dated  August 
27  from  the  Acting  Attorney  General  and  accom- 
panying memorandum  signed  by  Mr.  George  F. 
Stormont  purporting  to  show  that  the  claim  of  the 
Indians  is  entirely  without  merit.  Mr.  Stormont's 
memorandum  has  received  consideration  in  the 
Indian  Office  and  that  Office  has  submitted  mem- 
oranda adhering  to  the  view  that  a  favorable  report 
on  S.  3243  should  be  made. 

The  Indians  of  the  Fort  Berthold  reservation  are 
a  confederated  Tribe  composed  of  three  bands— 
the  Arickarees,  Gros  Ventres  and  Mandans.  They, 
along  with  certain  other  tribes,  were  parties  to  the 
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Fort  Laramie  treaty  of  1851  (2  Kapp.  440;  11  Stat. 
749) ,  the  provisions  of  which  recognized  the  right 
of  these  Indians  to  a  reservation  south  of  the  Mis- 
souri River  embracing  several  million  acres.  Due 
to  an  administrative  oversight,  the  treaty  was  never 
proclaimed,  and  while  Congress  recognized  its 
terms  and  appropriated  the  sums  mentioned  in 
the  treaty  to  meet  the  Government's  annual  obli- 
gation under  it  to  the  Indians,  administrative  offi- 
cials proceeded  on  the  erroneous  assumption  that 
the  treaty  had  not  been  ratified.  The  result  was  a 
flagrant  disregard  of  the  rights  of  the  Indians  to 
the  reservation  created  by  the  treaty  of  Fort  Lara- 
mie, large  areas  being  taken  therefrom  without  any 
compensation  to  the  Indians  therefor.  For  the  lands 
so  taken,  the  Court  of  Claims  in  a  suit  brought  by 
the  Indians  under  the  jurisdictional  act  of  Feb- 
ruary 11,  1920  (41  Stat.  404),  awarded  the  Indians 
the  sum  of  $4,923,093.47.  Against  this  sum,  how- 
ever, the  Court  found  that  the  United  States  was 
entitled  to  an  offset  for  the  "sums  heretofore  paid 
or  expended  for  the  benefit  of  said  tribes  or  any 
band  thereof"  of  $2,169,168.58  (see  Fort  Berthold 
Indians  v.  United  States,  71   Ct.  CI.  308). 

LInder  date  of  July  27,  1866,  a  treaty  was  en- 
tered into  on  behalf  of  the  United  States  with  the 
Fort  Berthold  Indians  by  Commissioners  appointed 
by  the  President  (2  Kappler  794)  .  By  this  treaty, 
the  United  States  proposed,  for  considerations 
therein  set  forth,  to  pay  to  the  Indians  the  sum 
of  $20,000  annually  for  twenty  years,  or  a  total  of 
$400,000.  At  the  time  this  treaty  was  executed,  the 
payments  to  the  Indians  provided  for  in  the  treaty 
of  Fort  Laramie  had  been  completed,  the  last  ap- 
propriation in  payment  of  the  obligations  of  that 
treaty  being  carried  by  the  Act  of  March  3,  1865 
(13  Stat.  550)  .  Following  the  execution  of  the 
treaty  of  July  27,  1866,  and  continuing  until  the 
first  appropriation  was  made  to  meet  the  obliga- 
tions imposed  on  the  United  States  by  a  subsequent 
agreement  dated  December  14,  1886,  and  ratified 
by  the  Act  of  March  3,  1891  (26  Stat.  989,  1035), 
there  was  expended  under  annual  appropriations 
and  out  of  general  appropriations  for  the  Indian 
Service,  a  total  sum  of  $1,680,598.56  for  the  benefit 
of  these  Indians.  This  entire  amount  was  included 
in  the  total  offsets  allowed  by  the  Court  of  Claims 
against  the  judgment  recovered  by  the  Indians  in 
the  case  above  referred  to,  no  credit  being  given  the 
Indians  for  any  part  of  the  sum  of  $400,000,  S. 
3243    has    been    introduced. 

Much  of  Mr.  Stormont's  memorandum  is  devoted 
to  a  showing  that  the  treaty  of  July  27,  1866,  was 
not  ratified,  either  formally  or  by  action  of  Con- 
gress making  appropriations  in  express  recognition 


of  the  treaty  obligations.  Considerations  of  this 
nature  would,  of  course,  be  controlling  if  the 
rights  of  the  Indians  were  to  be  determined  by 
legal  principles  alone.  But  the  claim  of  the  Fort 
Berthold  Indians  is  not  being  presented  to  a  judi- 
cial tribunal.  Their  prayer  for  relief  is  addressed  to 
Congress.  The  justness  of  the  claim  is,  therefore, 
to  be  determined,  not  by  the  application  of  purely 
legal  principles,  but  by  the  application  of  those 
principles  of  justice,  reason  and  fair  dealing  always 
to  be  invoked  where,  as  here,  the  transaction  in- 
volved is  between  a  superior  nation  and  an  inferior 
people   under   its  care  and   protection. 

By  the  treaty  of  July  27,  1866,  the  provisions  of 
which  declared  that  it  should  be  obligatory  upon 
the  Indians  from  its  date,  and  upon  the  United 
States  when  ratified  by  the  President  and  the  Sen- 
ate, the  Indians  stipulated  to  maintain  peaceful 
and  friendly  relations  with  citizens  of  the  United 
States  and  to  commit  no  depredations  against  them. 
They  further  stipulated  to  grant  to  the  United 
States  the  right  to  lay  out  and  construct  roads, 
highways,  and  telegraphs  through  "their  country", 
and  to  cede  to  the  United  States  a  tract  of  land 
some  40  miles  long  and  25  miles  wide  situated 
northeast  of  the  Missouri  River.  As  pointed  out 
above,  the  consideration  for  all  this  was  to  be 
$400,000  payable  in  annual  installments  ot  $20,000. 
The  treaty  was  one  of  several  negotiated  by  a  Com- 
mission appointed  by  the  President  and  known  as 
the  Northwestern  Treaty  Commission.  The  report 
of  the  Treaty  Commission,  found  at  page  168  of 
the  Annual  Report  of  the  Commissioner  of  In- 
dian Affairs  for  the  year  1866  discloses  that  the  con- 
ditions in  the  country  occupied  by  these  various 
Indian  tribes  were  decidedly  unsettled  with  serious 
disturbances  likely  to  occur  due  largely  to  the 
presence  of  whites  who,  attracted  by  the  gold  lure, 
were  entering  into  and  passing  through  the  In- 
dian country  in  steadily  increasing  numbers.  In 
this  situation,  the  first  aim  of  the  Treaty  Commis- 
sioners was  to  obtain  stipulations  on  the  part  of 
the  Indians  to  maintain  friendly  relations  with  the 
whites  and  to  commit  no  depredations  against  them. 
While  stipulations  of  this  nature  were  contained 
in  some  of  the  earlier  treaties  such  as  that  of  Fort 
Laramie  to  which  the  Indians  of  the  Fort  Berthold 
Reservation  were  parties,  the  Commission  evidently 
felt  that  it  would  be  wise  to  obtain  new  stipula- 
tions in  view  of  the  then  existing  conditions.  The 
stipulation  for  peace  and  against  depredations  was 
accordingly  placed  in  the  treaty  of  July  27,  1866, 
and  so  far  as  I  have  been  able  to  find,  the  stipula- 
tion has  been  faithfully  observed  by  this  particular 
group  of  Indians. 

The  stipulation  for  rights  of  way  for  roads  and 
telegraph  lines  and  the  land  cession  made  by  the 
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treaty  were  likewise  regarded  of  considerable  im- 
portance. The  reasons  for  obtaining  these  conces- 
sions and  their  value  to  the  United  States  is  shown 
by  the  following  statement  contained  in  the  report 
of  the  Treaty  Commission  (page  170,  Annual  Re- 
port, Commissioner  of  Indian  Affairs,    1866)  : 

"Taking  these  views  of  the  necessity  of  some 
development  of  the  Upper  Missouri  country  as 
the  great  highway  to  the  increasing  mineral 
settlements  of  the  northwest,  and  in  harmony 
with  the  general  instructions  emanating  from 
your  department,  we  obtained  from  the  In- 
dians—the Arickarees,  Mandans,  Gros  Ventres, 
Assinaboines,  and  Crows— not  only  a  right 
of  way  through  their  possessions,  but  also 
cessions  of  lands  at  such  points  as  seemed  to  us 
especially  necessary  for  settlement  and  cultiva- 
tion. The  cession  from  the  Arickarees,  Man- 
dans  and  Gros  Ventres,  who  inhabit  the  coun- 
try about  Fort  Berthold,  cedes  the  country  on 
the  east  side  of  the  Missouri  River,  from  old 
Fort  Clark  to  Snake  Creek  or  river,  being 
about  forty  miles  long  and  twenty-five  miles 
wide,  and  including  the  salient  point  of  the 
river  which  is  nearest  to  Devil's  Lake,  Pem- 
bina, Lake  Superior,  and  the  upper  settlements 
of  the  Mississippi. 

"There  is  a  good  showing  of  coal  on  this 
land,  the  quality  of  which  seems  very  uncer- 
tain, but  if  capable  of  being  made  available  as 
fuel,  will  be  of  great  value  to  commerce  in  a 
country  where  wood  is  extremely  scare.  There 
is  also  on  this  land,  as  elsewhere  along  the 
upper  Missouri,  considerable  timber;  far  more 
than  grown  on  the  Platte,  Upper  Arkansas, 
and  other  streams  west  of  the  96th  meridian. 
The  soil,  coal  or  lignite,  and  timber,  united 
with  the  exorbitant  prices  paid  for  everything 
in  that  region,  will  probably  invite  settlements 
at  this  natural  junction  of  commercial  lines,  so 
as  to  accommodate  them,  and  ultimately  ad- 
vance the  development  of  the  northwest 
prairies." 

The  following  statement  of  the  Commissioner 
of  Indian  Affairs  is  also  of  interest  in  this  connec- 
tion   (Annual  Report  1866  at  page  14)  : 

"Proceeding  up  the  Missouri,  the  commis- 
sion affected  a  treaty  at  Fort  Berthold  with  the 
Arickarees,  Gros  Ventres,  and  Mandans,  by 
which  a  cession  of  land  of  about  twenty-five 
miles  by  forty  was  obtained,  and  a  right  of  way 
for  roads  through  their  lands,  in  return  for 
which  certain  annual  payments  in  goods  and 


for  beneficial  purposes  are  to  be  made.  These 
Indians  are  friendly,  and  many  of  them  have 
long  been  planting  corn  with  success  near  Fort 
Berthold." 

"The  great  amount  of  travel  through  the 
country  occupied  by  these  Indians,  and  those 
lying  above,  upon  the  Missouri  and  Yellow- 
stone rivers,  by  persons  en  route  to  and  from 
the  gold  regions  of  Montana,  interfering 
greatly  with  the  game  upon  which  the  Indians 
depend,  has  made  it  imperatively  necessary 
that  these  routes  should  be  rendered  secure  to 
travelers;  and,  at  the  same  time,  justice  to  the 
Indians  required  a  liberal  compensation  for 
the  damages  necessarily  resulting  from  this 
invasion  of  their  hunting  ranges.  The  above 
treaty  and  the  two  which  follow  are  based 
upon  these  principles,  and  look  also  to  the 
gradual  improvement  of  the  Indians,  by  en- 
couraging them  to  till  the  soil,  and  abandon 
their  precarious  mode  of  living." 

Regarding  the  land  cession  made  by  the  treaty, 
the  memorandum  of  Mr.  Stormont  states: 

"The  cession  attempted  to  be  made  by  the 
addenda  to  the  treaty  was  of  land  to  which 
these  Indians  had  no  title.  The  United  States 
got  nothing  from  the  cession  and  the  record 
in  the  case  does  not  show  that  the  United 
States  ever  attempted  to  avail  itself  of  it." 

The  foregoing  statement  is  not  in  accord  with 
information  available  in  this  Department.  The 
maps  of  Dakota  in  Royce's  Land  Cessions  show 
Mandan  villages  north  and  east  of  the  Missouri 
river,  apparently  within  the  area  ceded  by  the 
treaty.  A  report  to  the  Secretary  of  the  Interior 
under  date  of  September  29,  1866  (Vol.  15  Indian 
Office  Report  Book  p.  498)  also  shows  that  the 
Arickarees  and  associated  tribes  had  a  just  claim 
to  lands  on  the  north  side  of  the  Missouri  river 
where  the  Indians  had,  in  fact,  "planted  and  raised 
large  crops  for  several  years."  Aside  from  this  the 
Treaty  Commissioners  were  in  better  position  to 
know  of  the  Indian  claim  to  these  lands  than  any 
one  else  and  their  recognition  of  the  claim  should 
be  regarded  as  conclusive  at  this  late  date.  As 
stated  by  the  Court  of  Claims  in  a  somewhat  sim- 
ilar case  (See  Omaha  Tribe  of  Indians  v.  United 
States,   53   Ct.    CI.    549,    560)  : 

"Those  making  the  treaty  for  the  United 
States  were  well  acquainted  with  the  country; 
they  knew  what  the  Omahas  claimed;  they 
knew  that  their  possession  and  occupation  of 
this    land    was    considered    with    reference    to 
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their  habits  and  modes  of  life;  that  the  In- 
dians had  a  right  to  the  exclusive  enjoyment 
of  it  in  their  own  way  until  they  abandoned 
the  land  or  ceded  it  to  the  Government;  their 
right  of  occupancy  was  considered  as  firmly 
established— this  the  treaty  makers  on  behalf 
of  the  Government  recognized  when  this  treaty 
was  made,  and  the  defendants  can  not  now  be 
heard  to  say  that  the  Indians  did  not  own  the 
land  when  the  treaty  was  made  and  had  no 
right  to  make  a  cession  of  it." 

The  statement  of  Mr.  Stormont  that  the  United 
States  never  attempted  to  avail  itself  of  the  cession 
is  refuted  by  the  records  of  the  General  Land  Office, 
an  examination  of  which  shows  that  the  lands 
within  the  ceded  area  were  disposed  of  by  the 
Government  as  public  lands  free  of  any  Indian 
claim,  and  the  action  of  the  Court  of  Claims  in 
off-setting  against  the  judgment  of  the  Indians  the 
entire  amount  expended  for  their  benefit  during 
the  period  the  treaty  would  have  been  in  force  had 
it  been  ratified,  deprives  the  Indians  of  any  com- 
pensation whatever  for  the  taking  of  the  land  in- 
cluded in  the  cession. 

Mr.  Stormont  further  states,  in  substance,  that 
the  grant  of  rights  of  way  for  roads,  highways  and 
telegraphs  made  by  the  treaty  of  1866  conveyed 
nothing  to  the  United  States  because  these  Indians 
had  by  their  prior  treaty  of  Fort  Laramie  recog- 
nized the  right  of  the  United  States  "to  establish 
roads,  military  and  other  posts,  through  their  re- 
spective territories."  This  position  is  hardly  ten- 
able. In  the  first  place,  the  grant  made  by  the  treaty 
of  1866  extends  to  telegraph  lines,  a  use  not  pro- 
vided for  in  the  Fort  Laramie  treaty.  In  the  second 
place,  the  preamble  to  the  treaty  of  Fort  Laramie 
refers  to  the  Indian  parties  as  residing  south  of 
the  Missouri  river  and  the  lands  delimited  and  rec- 
ognized by  that  treaty  as  belonging  to  the  Indian 
tribes  were  located  south  of  the  river.  Accordingly, 
a  reasonable  interpretation  of  the  rights  granted 
the  lands  dealt  with  in  the  treaty.  As  pointed  out 
above,  the  Indians  of  the  Fort  Berthold  reservation 
claimed  lands  north  and  east  of  the  Missouri  river. 
Their  rights  thereto  were  not  extinguished  by  the 
Fort  Laramie  Treaty.  Instead,  the  treaty  provided 
in  Article  5  that  the  "aforesaid  Indian  nations  do 
not  hereby  abandon  or  prejudice  any  rights  or 
claims  they  may  have  to  other  lands".  The  stipu- 
lation for  rights  of  way  contained  in  the  treaty  of 
1866,  therefore,  extended  not  only  to  a  use  not 
contemplated  by  the  prior  treaty  of  Fort  Laramie 
but  to  such  additional  lands  as  the  Indians  then 
claimed    or    occupied. 

The  exact  reason  for  non-ratification  of  the 
treaty    of    1866    is    not    clear.    But    the    objections 


voiced  by  Senator  Sherman  to  making  appropria- 
tions for  the  benefit  of  the  Indians  in  language 
making  specific  reference  to  the  treaty  (See  Con- 
gressional Globe,  Vol.  148,  pt.  3,  page  1797-8)  sug- 
gests that  the  change  in  governmental  policy 
then  being  agitated  and  which  crystallized  a  few 
years  later  in  the  enactment  of  legislation  dis- 
continuing the  policy  of  negotiating  treaties  with 
the  Indian  tribes  (See  Act  of  March  3,  1871,  16 
Stat.  544,  566)  may  have  been  the  controlling 
reason  for  non-ratification.  However,  this  may  be, 
it  is  clear  that  the  Indians  themselves  under- 
stood the  treaty  to  have  been  concluded  and  ex- 
pected to  receive  the  promised  consideration.  By 
letter  dated  January  26,  1867,  the  Commissioner  of 
Indian  Affairs  stated  to  the  Secretary  of  the  Inte- 
rior that  "there  is  no  question  that  the  Indians 
understand  these  treaties  to  be  complete  and  will 
expect  the  payments  promised  by  them,  and  I  have 
no  hesitation  in  recommending  that  the  necessary 
appropriation  be  promptly  made."  The  Commis- 
sioner further  recommended  that  the  appropria- 
tion for  the  Fort  Berthold  Indians  be  made  in  an 
amount  double  that  called  for  by  the  treaty  of 
1866.  This  letter  of  the  Commissioner  was  read 
into  the  Congressional  Record  (Sec  Congressional 
Globe,  Vol.  148,  pt.  3,  page  1797)  and  Congress 
was  thus  made  aware  of  the  existence  of  the  treaty 
and  of  the  understanding  of  the  Indians  that  it  had 
been  concluded.  While  Congress  deemed  it  ad- 
visable to  eliminate  from  the  appropriations  made 
all  reference  to  the  unratified  treaty,  its  knowledge 
of  the  treaty  and  the  understanding  of  the  Indians 
that  it  had  been  concluded  as  well  as  the  expecta- 
tion of  the  Indians  that  they  would  receive  the  con- 
sideration promised  them  was  unquestionably  a 
dominant  cause  for  making  the  appropriation  rec- 
ommended. 

In  any  event,  it  seems  clear  from  the  foregoing 
that  the  United  States  was  the  recipient  of  all  the 
benefits  it  expected  to  receive  under  the  provisions 
of  the  unratified  treaty  of  1866,  and  that  the  In- 
dians, notwithstanding  their  faithful  observance  of 
the  treaty  stipulations  and  the  loss  of  a  valuable 
tract  of  land  which  was  appropriated  by  the  Gov- 
ernment to  its  own  uses,  have  received  nothing. 
In  these  circumstances,  the  Indians  are,  I  think, 
justly  entitled  to  the  relief  proposed  by  S.  3243, 
and  I  have  no  hesitation  in  recommending  the 
enactment  of  that  measure.  In  view,  however,  of 
the  criticism  contained  in  Mr.  Stormont's  memo- 
randum of  many  of  the  statements  made  in  the  re- 
port prepared  in  the  Indian  Office,  I  have  deemed 
it  advisable  to  redraft  the  report.  The  revised  draft 
is  submitted  herewith  for  your  consideration  and 
the  consideration  of  the  Indian  and  Budget 
Bureaus. 
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Nathan  R.  Margold, 

Solicitor. 


Chippewa— Enrollment 


December  26,  1935. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs. 

Your  letter  of  October  1  making  recommenda- 
tions in  cases  involving  applications  for  enroll- 
ment with  the  Red  Lake  Band  of  Minnesota 
Chippewas  is  returned. 

The  applicants  in  Cases  Nos.  1,  6,  11  and  Case 
No.  2,  page  6,  are  descendants  of  certain  persons 
who  received  allotments  on  the  ceded  portion  of 
the  Red  Lake  Indian  Reservation  under  the  spe- 
cial enactment  of  May  27,  1902  (32  Stat.  245,  261) . 
The  purpose  of  that  act  was  to  permit  the  Indians 
named  therein  to  retain  lands  on  which  they  re- 
sided and  had  improved,  instead  of  being  com- 
pelled to  remove  to  the  diminished  Red  Lake 
Reservation.  The  act  contained  no  provision,  how- 
ever, reserving  or  extending  membership  rights 
with  the  Red  Lake  Tribe  or  Band  to  the  Indians 
named  therein  and  their  descendants.  Unless,  there- 
fore, these  people  have  affiliated  with  and  received 
recognition  by  the  Red  Lake  Band  of  Indians  there 
would  appear  to  be  no  authority  for  their  enroll- 
ment as  members  of  that  band.  As  the  record  is 
devoid  of  any  showing  of  such  recognition  and 
affiliation  further  investigation  should  be  made  for 
the  purpose  of  ascertaining  the  facts  with  respect 
to  tribal  recognition  and  affiliation  and  in  this 
connection  it  is  suggested  that  the  application 
shoidd  be  referred  to  the  Red  Lake  Tribal  Council 
for  consideration  and  action. 

Solicitor. 


Yuma  Reservation— Title  to  Lands 

M-28198  January  S,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  submitted  to  me  for  an  opinion  two 
questions  propounded  by  the  Commissioner  of  In- 
dian Affairs  in  his  letter  of  October  2,  1935.  The 
questions  are  as  follows: 


"1.  Did  the  Act  of  August  15,  1894  (28  Stat. 
332)  ,  which  ratified  the  agreement  with  the 
Indians  hereinabove  referred  to,  actually  either 
in  law  or  fact  make  the  non-irrigable  lands 
ceded  by  the  Indians  through  the  provisions  of 
the  agreement  a  part  of  the  public  domain  so 
as  to  extinguish  any  right,  title,  or  interest 
therein,  legal  or  equitable,  which  may  have 
vested  in  them? 

2.  Assuming  that  such  legislation  did  not 
return  the  lands  to  the  public  domain,  or  did 
not  extinguish  such  right,  title,  or  interest,  is 
there  any  reason  why  this  Office  is  not  entitled 
to  request,  for  the  benefit  of  the  Indians,  any 
or  all  of  the  various  features  set  forth  in  our 
letter  of  May  10,  1935  to  the  Commissioner  of 
the    Bureau    of    Reclamation?" 

The  dispute  which  gives  rise  to  these  questions 
is  due  to  the  construction  by  the  Bureau  of  Rec- 
lamation of  the  Ail-American  Canal  from  the  head- 
works  at  the  Imperial  Dam  across  the  Colorado 
River  at  a  point  12  miles  upstream  from  the  City 
of  Yuma,  Arizona,  thence  southwesterly  on  the 
California  side  of  the  Colorado  River  to  the  bound- 
ary line  between  California  and  Mexico.  The  Ail- 
American  Canal  in  its  course  thus  described  crosses 
the  length  of  the  disputed  Yuma  Indian  Reserva- 
tion. The  right  of  way  for  the  canal  was  assumed 
by  the  Indian  Office  to  cross  Indian  Tribal  hinds 
for  which  compensation  should  be  allowed  and 
paid  from  the  appropriation  made  for  the  con- 
struction of  the  Ail-American  Canal.  The  claims 
for  compensation  and  for  guarantee  against  future 
damages  from  the  operation  of  the  canal  are  set 
forth  in  a  letter  dated  May  10,  1935,  from  the  Com- 
missioner of  Indian  Affairs  to  the  Commissioner  of 
the  Bureau  of  Reclamation.  The  claims  are  as 
follows: 
"1.    Value  of  Land 

In  accordance  with  the  appraisal  of  October 
29,  1934,  the  value  of  the  lands  occupied  by 
the  right-of-way  through  the  Fort  Yuma  In- 
dian Reservation  and  the  cash  remuneration 
due  the  Yuma  Indians  therefor  is  fixed  at 
$2,602.50,  on  the  basis  of  $1.50  per  acre. 
2.  Damage  as  a  Result  of  Seepage  and  Alkali 
Provided  seepage  conditions  on  the  Fort 
Yuma  Reservation  are  aggravated  or  intensi- 
fied by  the  Ail-American  Canal,  the  District 
agrees  to  prosecute  diligently  the  construc- 
tion of  such  intercepting  drains,  installation 
of  pumping  plants  including  necessary  trans- 
mission lines,  or  construction  of  water  affect- 
ing the  Indian  irrigation  project.  The  cost 
of  operation  and  maintenance  of  such  drain- 
age   works,    including    electrical    energy    if 
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required,  shall  be  borne  by  the  District.  If 
prior  to  the  effective  operation  of  such 
drainage  works  any  Indian  land  is  made  un- 
productive by  water  logging,  from  alkali  or 
other  causes  as  a  result  of  operation  of  the 
said  Canal,  the  Indian  or  Indians  affected 
shall  be  compensated  for  losses  suffered 
during  the  time  such  land  is  unproductive. 
Damages,  either  temporary  or  permanent, 
to  Indian  land  as  a  consequence  of  the  op- 
eration of  the  All-American  Canal  shall  be 
determined  and  payment  made  therefor  at 
such  time  and  in  such  manner  as  the  Secre- 
tary shall  prescribe.  A  bond  in  the  amount 
of  .1200,000  shall  be  furnished  by  the  District 
to  insure  installation  and  operation  of 
drainage  works  and  payment  of  damages. 

3.  Damages  Resulting  from  Failure  of  Canal. 
In  the  event  of  failure  of  the  All-American 
Canal  from  any  cause  whatsoever  resulting 
in  damage  or  destruction  of  adjacent  In- 
dian lands  and  property,  the  Yuma  Indians 
shall  be  reimbursed  by  the  District  for  any 
and  all  damages  resulting  from  failure  of  the 
canal.  Such  damage  shall  be  determined  and 
payment  made  therefor  at  such  time  and  in 
such  manner  as  the  Secretary  shall  prescribe. 

4.  Mineral  Deposits. 

If  during  the  construction  of  the  All-Ameri- 
can Canal  or  at  any  time  there  should  be 
discovered  or  encountered  within  the  right- 
of-way  any  mineral  deposits  .either  placer  or 
ledge,  of  such  value  in  the  opinion  of  the 
Commissioner  of  Indian  Affairs  as  to  justify 
recovery,  such  mineral  deposits  shall  be  and 
become  property  of  the  Yuma  Indians,  and 
the  Commissioner  of  Indian  Affairs,  in  be- 
half of  the  Yuma  Indians,  shall  make  such 
arrangements  as  he  may  deem  necessary  and 
proper  to  recover  such  mineral  deposits  in 
such  a  way  as  not  to  impede  or  hinder  the 
construction  of  the   Canal. 

5.  Sand    and    Gravel    Deposits. 

The  Yuma  Indians  shall  be  paid  at  the  rate 
of  10  cents  per  yard  for  all  sand  and  gravel 
taken  from  the  Picacho  Wash  pit  and  the 
pits  in  Section  19  and  24,  for  use  on  the  All- 
American  Canal  Construction  work  and  for 
any  and  all  sand  and  gravel  within  economic 
limits  of  recovery  in  such  pits  made  non- 
usable  as  the  result  of  the  Canal  construc- 
tion. The  extent  and  value  of  deposits  ex- 
cavated out  of  the  canal  and  wasted  or  cov- 
ered up,  or  otherwise  made  inacessible  shall 
be  determined  by  a  committee  appointed  by 
the  Secretary  one  member  to  be  selected  by 
the  Yuma  Indian  Tribal  Council,  one  mem- 


ber to  be  selected  by  the  District  and  one  to 
be  selected  by  the  other  two  members  and 
payment  therefor  shall  be  made  in  such 
manner   as    the   Secretary   may    prescribe. 

6.  Bridges  Across  Canal. 

In  order  that  the  hill  and  mesa  land  of  the 
Indian  Reservation,  whereon  are  several  ex- 
tensive sand  and  gravel  deposits  of  consider- 
able value,  may  be  accessible  from  the  valley 
it  is  required  that  there  be  constructed,  free 
of  cost  to  the  Yuma  Indians,  four  bridges 
across  the  All-American  Canal,  located  ap- 
proximately as  follows:  (1)  Picacho  Wash. 
(2)  NWi/4,  Sec.  16,  T.  16  S.,  R.  22  E.,  (3) 
Sec.  24,  T.  16  S.,  R.  21  E.,  and  (4)  Sec.  24, 
T.  16  S.,  R.  21  E.,  near  Araz  Junction.  The 
definite  locations  for  these  crossings  shall  be 
selected  by  a  representative  of  the  Commis- 
sioner of  Indian  Affairs,  when  final  location 
of  the  Canal,  including  location  and  types  of 
appurtenant  structures  in  the  respective  vi- 
cinities   above    mentioned    are    determined. 

7.  Hydroelectric  Power  Development. 

The  contract  of  December  1,  1932,  between 
the  United  States  and  the  Imperial  Irriga- 
tion District  recognized  power  possibilities 
on  the  All-American  Canal  and  reserves  to 
the  District,  subject  to  provisions  for  partici- 
pation by  other  agencies,  the  privilege  at 
any  time  of  utilizing  by  contract  or  other- 
wise such  power  possibilities  as  may  exist 
upon  said  canal  below  and  not  including  the 
Syphon  Drop  site.  Present  plans  contemplate 
the  development  of  20,000  KW  at  the  Pilot 
Knob  site  in  addition  to  a  possible  develop- 
ment of  5,000  KW  at  the  Syphon  Drop  site, 
the  latter  being  reserved  to  the  United. 
States. 

The  All-American  Canal  right-of-way 
through  the  reservation,  accordingly  is,  in 
fact,  a  valuable  power  site.  As  one  of  the 
considerations  for  granting  of  the  said  right- 
of-way,  it  is  believed  the  District  should  pay 
as  rental  for  the  use  of  all  power  sites  along 
said  canal  within  the  reservation  below 
Syphon  Drop,  annual  charges  in  the  amount 
of  one  dollar  ($1)  per  horsepower  of  in- 
stalled generator  capacity,  such  payments 
for  any  power  unit  to  be  made  for  each  cal- 
endar year  from  and  after  the  first  of  Janu- 
ary next  following  the  date  of  which  the 
unit  is  placed  in  commercial  operation. 
It  is  believed  the  Yuma  Indians  are  likewise 
entitled  to  rental  for  the  site  at  Syphon 
Drop.  Since  the  power  generated  at  this  site 
is  reserved  to  the  United  States  the  agree- 
ment will  be  necessarily  between  the  Bureau 


598 


Department  of  the  Interior 


January  8,  1936 


of  Reclamation  and  the  Office  of  Indian 
Affairs  and  should  contain  the  same  provi- 
sion for  rental  per  horsepower  per  year  of 
all  generator  capacity  in  addition  to  the 
present  installed  capacity  of  1,000  KW." 

After  some  negotiations  between  the  bureaus,  on 
July  15,  1935,  the  Commissioner  of  the  Bureau  of 
Reclamation  advised  the  Commissioner  of  Indian 
Affairs  that  the  land  taken  for  right  of  way  for  the 
All-American  Canal  was  not  susceptible  to  irri- 
gation, that  title  to  non-irrigable  land  was  vested 
in  the  United  States  by  virtue  of  the  act  of  August 
15,  1894  (28  Stat.  332),  that  the  land  constituted 
a  part  of  the  public  domain,  and  that,  therefore, 
the  Yuma  Indians  had  no  interest  in  the  land. 

On  July  G,  1883,  President  Arthur  by  Executive 
order  set  aside  a  tract  of  country  in  the  Territory 
of  Arizona  described  by  metes  and  bounds  as  be- 
ginning at  a  point  in  the  channel  of  the  Colorado 
River,  opposite  the  mouth  of  the  Gila  River, 
thence  up  the  channel  of  the  Gila  River  to  the 
range  line  between  ranges  19  and  20  of  the  Gila 
and  Salt  River  meridian,  thence  north  on  the  range 
line  to  the  first  standard  parallel  south,  thence 
west  on  the  parallel  to  the  Colorado  River,  thence 
down  the  channel  of  Colorado  River  to  the  place 
of  beginning  to  be  used  as  a  reservation  for  the 
Yuma  and  such  other  Indians  as  the  Secretary  of 
the  Interior  may  see  fit  to  settle  thereon. 

On  the  following  January  9,  1884,  by  Executive 
order  the  President  canceled  the  reservation  in 
Arizona  and  created  a  reservation  for  the  same  In- 
dians in  California.  This  Executive  order  reserva- 
tion on  the  California  side  of  the  river  comprises 
the  area  which  is  the  subject  of  this  opinion. 

The  new  reservation  is  described  in  the  Execu- 
tive order  as  beginning  at  a  point  in  the  middle  of 
the  Colorado  River,  due  east  of  the  meander  cor- 
ner to  Sees.  19  and  30,  T.  15  S.,  R.  E.,  S.  B.  M., 
thence  west  on  the  line  between  Sees.  19  and  30 
to  the  range  line  between  Tps.  23  and  24  E.,  thence 
continuing  west  on  the  section  line  to  a  point, 
which,  when  surveyed,  will  be  the  corner  of  Sees. 
22,  23,  26  and  27  in  T.  15  S.,  R.  21  E.,  thence 
south  on  the  line  between  Sees.  26  and  27  in  said 
Township  to  the  intersection  of  the  international 
boundary,  thence  easterly  on  the  international 
boundary  to  the  middle  of  the  channel  of  the  Colo- 
rado River,  thence  up  said  River  in  the  middle  of 
the  channel  to  the  point  of  beginning. 

The  area  of  the  reservation  was  not  changed 
until  an  agreement  made  December  4,  1893,  at 
Fort  Yuma,  Arizona,  between  the  Indians  and  three 
Commissioners  representing  the  United  States. 
These  Commissioners  were  the  representatives  of 
the    Office   of   Indian    Affairs    and    the    agreement 


made  with  the  Indians  was  supposed  to  be  for 
their  benefit.  The  first  paragraph  of  Article  I  of 
the  Agreement  is  as  follows: 

"The  said  Yuma  Indians,  upon  the  condi- 
tions hereinafter  expressed,  do  hereby  sur- 
render and  relinquish  to  the  United  States  all 
their  right,  title,  claim  ,and  interest  in  and  to 
and  over  the  following-described  tract  of  coun- 
try in  San  Diego  County,  Cal.,  established 
by  executive  order  of  January  ninth,  eighteen 
hundred  and  eighty-four,  which  describes  its 
boundaries  as  follows:  *  *  *"  (Describes  en- 
tire Yuma  Reservation  established  January 
9,   1884) 

Article  II  of  the  agreement  provides,  among 
other  things,   that 

"Each  and  every  member  of  said  Yuma  In- 
dians shall  be  entitled  to  select  and  locate 
upon  said  reservation  and  all  adjoining  sec- 
tions five  acres  of  land,  which  shall  be  allotted 
to  such  Indian   in   severalty.   *   *   *" 

(The  area  in  the  irrigable  allotment  was  in- 
creased to  ten  acres  of  irrigable  land  by  the  act  of 
March  3,   1911    (36  Stat.   1063).) 

Article  III  of  the  agreement  provides  for  the  al- 
lotments by  a  special  agent  appointed  by  the  Sec- 
retary of  the  Interior  and  after  all  of  such  allot- 
ments have  been  made  and  approved  "then  all  of 
the  residue  of  said  reservation  which  may  be  sub- 
ject to  irrigation"  shall  be  disposed  of  by  the  Sec- 
retary of  the  Interior  by  sale  to  white  settlers  at 
the  appraised  value  of  the  land.  (Emphasis  sup- 
plied) 

Article  VI  of  the  agreement  provides  that 

"All  lands  upon  said  reservation  that  can 
not  be  irrigated  are  to  be  open  to  settlement 
under    the   general    land   laws   of   the    United 

States." 

Article  VII  provides 

"There  shall  be  excepted  from  the  operation 
of  this  agreement  a  tract  of  land,  including  the 
buildings,  situate  on  the  hill  on  the  north  side 
of  the  Colorado  River,  formerly  Fort  Yuma, 
now  used  as  an  Indian  school,  so  long  as  the 
same  shall  be  used  for  religious,  educational, 
and  hospital  purposes  for  said  Indians,  and  a 
further  grant  of  land  adjacent  to  the  hill  is 
hereby  set  aside  as  a  farm  for  said  school;  the 
grant  for  the  school  site  and  the  school  farm 
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not  to  exceed  in  all  one-half  section,  or  three 
hundred    and    twenty    acres." 

By  the  Act  of  August  15,  1894  (28  Stat.  332)  , 
Congress  accepted,  ratified  and  confirmed  the 
agreement  made  with  the  Indians  on  December  4, 
1893.  The  act  also  provided  for  expenditure  of 
funds  to  carry  out  the  terms  of  the  agreement.  It 
directed  the  Secretary  of  the  Interior  to  allot  the 
lands  susceptible  to  irrigation  until  each  and  every 
Indian  had  received  an  allotment  and  to  appraise 
and  sell  the  remaining  irrigable  lands  to  white 
settlers.  The  following  language  of  the  act  refers  to 
the  disposition  of  the  non-irrigable  lands: 

"That  all  the  lands  ceded  by  said  agreement 
which  are  not  susceptible  of  irrigation  shall  be- 
come a  part  of  the  public  domain,  and  shall 
be  opened  to  settlement  and  sale  by  procla- 
mation of  the  President  of  the  United  States, 
and  be  subject  to  disposal  under  the  provisions 
of  the  general  land  laws." 

Pursuant  to  the  act  of  June  17,  1902  (32  Stat. 
388) ,  the  Bureau  of  Reclamation  has  constructed 
the  Yuma  Irrigation  project.  The  diversion  of 
water  from  the  Colorado  River  was  accomplished 
by  the  construction  of  the  Lahuna  Dam  located 
about  eight  miles  upstream  from  the  City  of  Yuma. 
The  main  canal  carries  the  water  from  the  Califor- 
nia end  of  the  dam  to  a  point  near  Yuma  where  it 
passes  under  the  river  in  a  conduit.  The  position 
of  the  canal  in  California  made  it  possible  to  irri- 
gate about  8,000  acres  of  land  in  the  Yuma  Indian 
Reservation.  Approximately  half  of  the  area  was 
used  for  Indian  allotments  and  the  remainder  sold 
after  appraisal  to  white  settlers.  This  area,  con- 
siderably reduced  by  seepage  and  other  causes, 
now  constituted  the  Reservation  Division  of  the 
Yuma  project.  After  investigation  and  after  top- 
ographical and  subdivision  surveys  of  the  reser- 
vation were  made,  an  administrative  determination 
fixed  and  designated  the  irrigable  area  and  fixed 
and  designated  the  area  not  susceptible  of  irriga- 
tion. Each  of  the  Indians  on  the  Yuma  Reservation 
was  allotted  as  directed  by  the  act  of  Congress  of 
August  15,  1894,  and  March  3,  1911,  supra,  and 
the  remaining  irrigable  lands  were  appraised  and 
sold  at  public  sale.  However,  at  no  time  have  the 
non-irrigable  lands  been  opened  to  settlement  and 
sale  by  proclamation  of  the  President  as  provided 
in  the  above-quoted  paragraph  of  the  act  of  August 
15,    1894. 

It  is  reasonably  evident,  I  think,  that  the  non- 
irrigable  lands  did  not  become  a  part  of  the  public 
domain  at  the  time  of  execution  and  ratification 
of  the  agreement  with  the  Indians.  Article  VI  of 


the  agreement  merely  says  that  all  lands  upon  said 
reservation  that  cannot  be  irrigated  "are  to  be  open 
to  settlement  under  the  general  land  laws  of  the 
United  States."  The  time  of  opening  the  lands  to 
settlement  is  not  specified,  but  some  future  date 
was  apparently  in  contemplation,  because  no  class- 
ification of  the  lands  into  irrigable  and  non- 
irrigable  had  then  been  made  and  until  there  was 
such  a  classification  the  particular  lands  which 
were  to  be  subject  to  settlement  under  the  general 
land  laws  could  not  be  identified.  The  ratifying 
act  is  more  specific.  It  provides  that  the  non-irri- 
gable lands  "shall  become  a  part  of  the  public 
domain,  and  shall  be  open  to  settlement  and  sale 
by  proclamation  of  the  President  of  the  United 
States,  and  be  subject  to  disposal  under  the  pro- 
visions of  the  general  land  laws."  The  emphatic 
use  of  the  future  tense  in  this  declaration  is  in- 
consistent with  the  view  that  the  lands  became  a 
part  of  the  public  domain  immediately,  and  bear- 
ing in  mind  that  the  words  "public  domain"  or 
"public  lands"  are  habitually  used  in  Federal  leg- 
islation to  describe  such  lands  as  are  subject  to 
sale  or  disposal  under  the  general  land  laws,  (Neu>- 
hall  v.  Sanger,  92  U.S.  761,  763;  10  L.  D.  367)  it 
seems  that  Congress  intended  that  the  non-irri- 
gable lands  should  become  a  part  of  the  public 
domain  on  the  same  date  that  they  are  made  sub- 
ject to  settlement  and  disposition  under  said  gen- 
eral land  laws  by  presidential  proclamation.  In 
this  view,  the  non-irrigable  lands  will  not  become 
a  part  of  the  public  domain  until  such  proclama- 
tion issues. 

The  fact  that  the  non-irrigable  lands  have  not 
yet  become  part  of  the  public  domain  is  not,  how- 
ever, decisive  of  the  question  at  hand.  The  ques- 
tion is  one  of  ownership  as  between  the  United 
States  and  the  Indians  and  this  depends  primarily 
upon  the  provisions  of  the  agreement  of  1893  as 
ratified  by  Congress.  It  is  argued  by  the  Indian 
Office  that  the  non-irrigable  lands  have  been  con- 
tinuously administered  as  a  part  of  the  Indian 
Reservation  since  execution  and  ratification  of  the 
agreement;  that  the  lands  have  been  leased  for 
grazing  and  mining  purposes;  and  that  the  pro- 
ceeds from  such  leases  have  been  covered  into 
the  Federal  Treasury  for  the  benefit  of  the  Yuma 
Indians.  But  this  administrative  recognition  of 
Indian  ownership  is  not  controlling  (Harris  v. 
Bell,  254  U.S.  103,  109;  Tapp  v.  Stuart,  9  Fed. 
Supp.  23) ,  and  must  give  way  if  in  conflict  with 
the  plain  terms  of  the  agreement  and  ratifying  act. 
The  provisions  of  the  agreement  and  act  received 
consideration  in  two  cases  decided  August  2,  1935, 
in  the  district  court  of  the  United  States  in  and 
for  the  Southern  District  of  California.  See  United 
States  v.  Sid  Johnsoji  and  Mrs.  Sid  Johnson;  United 
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States  v.  M .  C.  Walker  and  Mr.  M.  C.  Walker  (un- 
reported) .  These  were  ejectment  suits  brought  by 
the  United  States  against  squatters  on  lands  within 
the  reservation  which  were  susceptible  of  irriga- 
tion. While  non-irrigable  lands  were  not  involved, 
the  decisions  interpreted  the  agreement  and  act 
as  vesting  full  title  in  the  United  States  immedi- 
ately subject  only  to  the  rights  specifically  reserved 
in  the  Indians,  which  reserved  rights,  as  will  here- 
after be  shown,  extend  to  the  irrigable  lands  only. 
The  inference  to  be  drawn  from  those  decisions 
in  so  far  as  the  non-irrigable  lands  are  concerned 
is  that  the  relinquishment  by  the  Indians  became 
effective  immediately  rather  than  at  some  future 
date,  and  this,  I  think  is  the  correct  view. 

Article  I  of  the  agreement  declares  that  the 
"Yuma  Indians,  upon  the  conditions  hereinafter 
expressed,  do  hereby  surrender  and  relinquish  to 
the  United  States  all  their  right,  title,  claim  and 
interest  in  and  to"  all  of  the  lands  within  the 
reservation  boundaries.  This  language  imports  in 
clear  and  precise  terms  a  present  relinquishment  or 
cession  of  all  of  the  interest  of  the  Indians  in  the 
reservation  land.  The  relinquishment  or  cession  is 
made  subject  to  the  conditions  thereinafter  stated, 
but  those  conditions  in  no  way  qualify  the  abso- 
lute nature  of  the  relinquishment  or  cession  with 
respect  to  the  non-irrigable  lands.  The  conditions 
materially  affecting  the  relinquishment  or  cession 
have  to  do  only  with  the  irrigable  lands,  subjecting 
them  to  allotments  in  severalty  to  the  individual 
Indians  and  sale  for  the  benefit  of  the  Indians  as 
a  whole.  As  to  the  irrigable  lands,  therefore,  the 
cession  or  relinquishment  was  not  absolute,  but  in 
trust  for  the  use  and  benefit  of  the  Indians.  The 
beneficial  ownership  of  the  Indians  in  the  irri- 
gable lands  thus  continued  notwithstanding  the 
relinquishment  or  cession.  See  Ash  Sheep  Company 
v.  United  States,  252  U.S.  159.  Neither  the  agree- 
ment nor  the  ratifying  act,  however,  contains  any 
word  or  clause  qualifying  or  limiting  the  absolute 
cession  made  of  the  non-irrigable  lands  by  Article' 
I  of  the  agreement.  Both  recognize  that  those: 
lands  are  to  become  a  part  of  the  public  domain 
and  be  disposed  of  under  the  general  land  laws 
The  words  "hereby  surrender  and  relinquish",  as 
applied  to  the  non-irrigable  lands,  coupled  with 
the  declaration  that  such  lands  shall  become  a 
"part  of  the  public  domain"  and  "be  opened  to 
settlement  and  sale",  without  the  reservation  of 
any  interest  in  the  Indians  and  unaccompanied  by 
any  condition  in  the  nature  of  a  trust,  express  or 
implied,  obviously  import  an  absolute  extinguish- 
ment of  all  the  interest  of  the  Indians  in  and  to 
that  class  of  lands.  In  such  a  situation,  there  is  no 
authority  to  depart  from   the  plain  words  of  the 


agreement  and  act.  In  United  States  v.  Choctaw 
Nation,  179  U.S.  494,  the  contention  was  made  that 
a  treaty,  the  terms  of  which  made  an  absolute  ces- 
sion, should  be  interpreted  to  create  a  trust  for 
the  benefit  of  the  Indians.  The  Court  rejected  the 
contention,  saying  among  other  things   (page  535)  : 

"But  if  the  words  used  in  the  treaty  of  1866, 
reasonably  interpreted,  import  beyond  ques- 
tion an  absolute,  unconditional  cession  of  the 
land  in  question  to  the  United  States  free  from 
any  trust,  then  the  court  cannot  amend  the 
treaty  or  refuse  to  carry  out  the  intent  of  the 
parties,  as  gathered  from  the  words  used, 
merely  because  one  party  to  it  held  the  rela- 
tion of  an  inferior  and  was  politically  depen- 
dent upon  the  other,  or  because  in  the  judg- 
ment of  the  court  the  Indians  may  have  been, 
overreached.  To  hold  otherwise  would  be  prac- 
tically to  recognize  an  authority  in  the  courts 
not  only  to  reform  or  correct  treaties,  but  to 
determine  questions  of  mere  policy  in  the 
treatment,  of  the  Indians  which  it  is  the  func- 
tion alone  of  the  legislative  branch  of  the 
Government  to  determine." 

While  the  irrigable  or  non-irrigable  character  of 
the  lands  within  the  reservation  had  not  been  de- 
termined on  the  date  of  the  agreement  of  relin- 
quishment or  cession,  it  is  clear  that  the  taking 
effect  of  the  relinquishment  or  cession  was  not 
postponed  until  classification  of  the  lands  as  non- 
irrigable.  In  this  respect,  the  situation  is  closely 
analogous  to  that  involved  in  the  grants  of  swamp 
lands  made  to  the  States  by  the  act  of  September 
28,  1850  (9  Stat.  519).  That  act,  like  the  agree- 
ment under  consideration,  was  in  the  usual  terms 
of  a  grant  in  praesenti,  and  there,  as  here,  the 
character  of  the  lands  was  determined  at  a  sub- 
sequent date.  The  courts  have  uniformly  ruled 
that  the  States  became  immediately  invested  with 
an  inchoate  title  which  became  perfect,  as  of  the 
date  of  the  act,  when  the  land  was  identified  and 
the  patent  issued  (see  United  States  v.  Minnesota, 
270  U.S.  181,  203,  205) .  Applying  a  like  rule  here, 
the  relinquishment  of  the  Indians,  as  and  when  the 
non-irrigable  character  of  the  land  was  determined, 
became  fully  effective  as  of  the  date  of  the  agree- 
ment. 

The  case  of  United  States  v.  La  Chappelle  (81 
Fed.  152) ,  which  has  been  called  to  my  attention 
as  supporting  the  claim  of  Indian  ownership  of  the 
non-irrigable  lands,  is  not  in  point.  In  that  case, 
an  agreement  had  been  entered  into  between  the 
Secretary   of   the   Interior   and   Chief   Moses,    pur- 
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porting  to  represent  the  Indians  of  the  Columbia 
Reservation.  Under  the  provisions  of  the  agree- 
ment, the  Indians,  in  consideration  of  a  sum  of 
money,  agreed  to  remove  to  another  reservation 
and  that  the  Columbia  Reservation  should  be  op- 
ened to  settlement,  except  that  any  Indian  who 
desired  to  remain  might  do  so  in  which  event  lands 
not  exceeding  640  acres  to  each  family  should  be 
selected  for  them.  The  lands  were  thrown  open  to 
settlement  before  allotment  selections  had  been 
made.  The  Indians  who  remained  on  the  lands  did 
not  acknowledge  the  authority  of  Chief  Moses  to 
represent  them.  White  men  attempted  to  settle  on 
the  lands  and  were  resisted  by  the  Indians,  where 
upon  the  Indians  were  forcibly  removed  by  the 
United  States  troops  and  imprisoned.  During  their 
imprisonment,  the  white  settlers  seized  their  im- 
provements, settled  on  the  land  and  filed  home- 
stead declarations  which  were  first  accepted  and 
later  canceled.  Suits  were  then  brought  by  the 
United  States  to  oust  the  settlers  from  possession. 
The  court  ruled  that  the  President  was  without 
authority  to  open  the  lands  to  settlement  under 
the  homestead  laws  until  after  allotment  selections 
had  been  made  for  the  Indians;  that  the  opening  of 
the  lands  was  premature;  that  the  lands  had  not 
become  a  part  of  the  public  domain;  and  that  the 
Indians  who  remained  on  the  lands  were  not 
bound  by  the  agreement  entered  into  with  Chief 
Moses  "for  the  reason  that  they  never  gave  their 
assent,  and  Moses  had  no  authority  to  represent 
them".  This  ruling  is  without  application  here  for 
the  reason,  first,  that  there  has  been  no  premature 
opening  of  the  lands  in  the  Yuma  Reservation  to 
settlement  under  the  general  land  laws;  second, 
no  question  is  raised  as  to  the  validity  of  the  agree- 
ment with  the  Yuma  Indians;  and  third  the  stipu- 
lations of  the  agreement  have  been  carried  out 
by  the  United  States  and  the  Indians  have  received 
and  accepted  the  allotments  and  other  benefits 
promised  them.  In  this  situation,  the  question— 
and  it  is  one  upon  which  the  decision  in  the  La 
Chappelle  case  has  no  bearing— is  whether  the  In- 
dian title  to  the  remaining  lands  classed  as  non- 
irrigable  has  been  extinguished.  The  plain  terms 
of  the  Yuma  agreement  requires  that  that  question 
be  answered  in   the  affirmative. 

It  follows  from  what  has  been  said  that  the 
claims  asserted  on  behalf  of  the  Indians  and  listed 
above  under  Nos.  1,  4,  5,  6  and  7,  all  of  which  de- 
pend for  recognition  upon  the  establishment  of 
the  Indian  title  to  the  non-irrigable  lands,  cannot 
be  sustained. 

Regarding  the  liability  of  the  United  States  or 
that  of  the  Imperial  Irrigation  District  for  dam- 
ages caused  by  seepage,  percolation,  or  breaks  in 


the  canal  (see  claim  listed  above  as  Nos.  2,  and  3)  , 
the  law  does  not  make  the  concern  engaged  in  the 
carriage  of  irrigation  water  an  insurer  of  others 
against  damage  from  breaking,  overflow,  seepage 
or  other  escape  of  the  water.  The  famous  English 
case  of  Rylands  v.  Fletcher  (1.  R.  3  H.  L.  330)  , 
declared  that  a  man  builds  a  reservoir  or  other 
works  to  hold  water  at  his  peril.  This  is  not  the  law 
in  the  West.  The  ditch  owner  is  not  liable  merely 
because  the  break  or  escape  occurred,  but  only  if 
it  occurred  through  his  negligence.  Weidekind  v. 
Tuolumnem  etc.,  Company  (12  Pac.  387)  ;  Walley 
v.  Piatt  County  (26  Pac.  129)  .  In  the  operation  of 
a  canal  the  ordinary  rule  of  negligence  applies, 
namely,  that  there  must  be  a  failure  to  use  the 
care  which  an  ordinary  prudent  man  would  have 
taken  under  the  circumstances.  Parker  v.  Gregg, 
(136  Cal.  413,  69  Pac.  22) .  Until  the  Ail-American 
Canal  is  completed  and  used,  it  will  be  impossible 
to  tell  whether  seepage  will  result.  A  break  in  the 
canal  might  occur  if  unprecedented  conditions 
arise.  If  actionable  damages  occur  for  any  reason 
while  the  canal  is  being  operated  and  maintained 
by  the  Imperial  Irrigation  District,  a  judgment 
against  the  District  could  be  satisfied  under  the 
California  laws.  In  the  meantime,  I  do  not  think 
the  Secretary  of  the  Interior  has  any  authority  to 
require  the  District  to  give  bond  in  the  amount 
of  $200,000  or  in  any  other  amount  guaranteeing 
the  contingent  liability  of  the  District.  No  statu- 
tory provision  of  which  I  am  aware  empowers  the 
Secretary  to  exact  such  a  bond.  In  the  absence  of 
such  a  statutory  provision,  the  District  cannot  be 
compelled  to  give  bond  unless  the  obligation  so  to 
do  is  imposed  by  its  existing  contract  with  the 
United  States  under  which  the  United  States  fs 
constructing  the  All-American  Canal  for  the  Dis- 
trict at  the  expense  of  the  District.  That  contract, 
which  fixed  in  detail  the  rights  and  obligations  of 
the  parties  both  before  and  after  the  District  takes 
over  the  operation  and  maintenance  of  the  canal, 
contains  no  provision  requiring  the  District  to  give 
bond,  nor  does  it  contain  any  reservation  of  power 
in  the  Secretary  which  may  be  invoked  as  authoriz- 
ing him  to  exact  a  bond.  The  obligation  to  give 
bond,  therefore,  is  one  which  the  District  has  not 
agreed  to  assume  and  which  cannot  now,  in  view  of 
the  existing  contract,  be  enforced  without  its  con- 
sent. 

Nathan  R.  Margolu, 

Solicitor. 


Approved:  January  8,   1936. 

T.  A.  Walters,  First  Assistant  Secretary. 
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Colville   Resettlement  Loan— Security 

January  24,  1936. 
Memorandum   for   Commissioner   Collier: 

The  attached  memorandum  signed  by  Messrs. 
Marshall,  Muck  and  Lamont,  referring  further  to 
the  proposed  Resettlement  Administration  loan 
of  .$120,000  to  the  Colville  Indians  for  the  purpose 
of  purchasing  and  operating  a  sawmill  plant, 
reached  me  after  my  memorandum  of  January  17, 
in  which  was  incorporated  the  conclusion  reached 
at  the  conference  before  me  on  that  date,  had  gone 
forward  to  you.  While  I  understood  the  matter  to 
have  been  concluded  for  the  time  being  by  that 
memorandum,  I  now  understand  that  the  applica- 
tion for  loan  is  being  held  pending  further  advice 
from  this  office  in  the  light  of  the  additional  in- 
formation contained  in  the  memorandum  of  Mar- 
shall et  al. 

The  memorandum  of  the  Board  of  Appeals  of 
January  15  pointed  out  first,  that  there  is  no  au- 
thority of  law  under  which  the  timber  resources 
of  the  Colville  Indian  Reservation  could  be 
pledged  as  security  for  the  proposed  loan  and  sec- 
ond that  the  statutory  requirement  that  the  pro- 
ceeds from  sales  of  timber  and  other  products  of 
Indian  reservations  must  be  deposited  in  the 
Treasury  of  the  United  States  for  the  benefit  of 
Indian  tribes  (section  155,  U.S.C.)  ,  coupled  with 
the  inhibition  against  expenditure  of  tribal  funds 
without  specific  appropriation  by  Congress  (sec- 
tion 123  id.),  precluded  the  use  of  the  proceeds 
from  sales  of  the  timber  or  lumber  products  in 
repayment  of  the  loan  without  specific  authoriza- 
tion of  appropriation  by  Congress. 

The  memorandum  of  Marshall  et  al.  concedes 
the  validity  of  the  first  objection  and  points  out  in 
effect  that  no  mortgage  or  pledge  of  the  timber 
resources  is  to  be  made.  As  to  the  second  objection 
the  memorandum,  as  I  read  it,  takes  the  position 
that  the  proceeds  derived  from  the  operation  of  the 
project  to  be  financed  by  the  loan  falls  within  that 
class  of  miscellaneous  revenues  derived  from  In- 
dian reservations  which  may  be  expended  without 
specific  appropriation  under  authority  of  the  act 
of  May  17,  1926  (44  Stat.  560),  section  1  of  which 
reads: 

"That  hereafter  all  miscellaneous  revenues 
derived  from  Indian  reservations,  agencies  and 
schools  which  are  not  required  by  existing  law 
to  be  otherwise  disposed  of,  shall  be  covered 
into,  the  treasury  of  the  United  States  under 
the  caption  'Indian  moneys,  proceeds  of  labor,' 
and  are  hereby   made   available   for  expendi- 


ture, in  the  discretion  of  the  Secretary  of  the 
Interior,  for  the  benefit  of  the  Indian  tribes, 
agencies,  and  schools  on  whose  behalf  they  are 
collected,  subject,  however,  to  the  limitations 
as  to  tribal  funds,  imposed  by  section  27  of  the 
Act  of  May  18,  1916  (Thirty  ninth  Statutes 
at  Large,   page    159)  ." 

You  will  observe  that  the  discretionary  authority 
given  the  Secretary  of  the  Interior  is  made  ex- 
pressly subject  to  the  limitations  as  to  tribal  funds 
imposed  by  section  27  of  the  act  of  May  18,  1916 
(39  Stat.  159) .  This  is  the  statute  referred  to  in 
the  memorandum  of  the  Board  of  Appeals  as  sec- 
tion 123  U.S.C.  and  prohibits  the  expenditure  of 
such  funds  without  specific  appropriation.  If,  there- 
fore, the  funds  here  in  controversy  are,  as  I  con- 
ceive them  to  be,  tribal  funds,  their  expenditure  is 
subject  to  actual  appropriation  or  authorization 
by  Congress.  However,  the  question  is  one  primar- 
ily for  determination  by  the  Comptroller  General 
and  if  precedents  have  been  established  through 
actual  practice,  with  the  approval  of  the  Comp- 
troller General,  of  using  funds  of  this  character  for 
the  benefit  of  the  Indians  in  the  discretion  of  the 
Secretary  of  the  Interior  without  specific  appropria- 
tion or  authorization  by  Congress,  the  continuance 
of  such  practice  will  not  be  objected  to  by  this 
Office.  If  this  be  the  situation,  the  funds  derived 
from  operation  of  the  sawmill  project  could  be 
used  for  such  purposes  as  the  Secretary  of  the  In- 
terior may  in  his  discretion  determine  to  be  for 
the  benefit  of  the  Indians.  However,  I  have  no  per- 
sonal knowledge  of  such  precedents  and  suggest 
that  you  consider  the  advisability  of  obtaining  the 
approval  of  the  Comptroller  General  with  respect 
to  these  particular  projects. 

Nathan  R.  Margold, 

Solicitor. 


Unallotted  Lands— Prospecting  &  Leases 


March  12,  1936. 

Memorandum  for  the  Secretary: 

The  Commissioner  of  Indian  Affairs  having  sub- 
mitted to  you  for  signature  an  order  proposing  to 
revoke  all  prior  orders  opening  unallotted  Indian 
lands  to  prospecting,  location  and  lease  under 
Section  26  of  the  act  of  June  30,  1919  (41  Stat.  31) , 
as  amended  March  3,  1921  (41  Stat.  1231),  and 
December  16,  1926  (44  Stat.  922-923),  Sec.  399, 
Title  25,  U.S.C,  you  have  requested  my  opinion 
as  to  your  authority  in  the  premises. 
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By  the  enactments  cited,  the  Secretary  of  the 
Interior  is  "authorized  and  empowered"  to  lease  to 
citizens  of  the  United  States  unallotted  lands  on 
Indian  reservations  in  Arizona,  California,  Idaho, 
Montana,  Nevada,  New  Mexico,  Oregon,  Wash- 
ington, and  Wyoming,  for  the  purpose  of  mining 
metalliferous  and  nonmetalliferous  minerals,  in- 
cluding oil  and  gas,  after  mining  claims  have  been 
located  by  such  citizens  in  conformity  with  the 
mining  laws  of  the  United  States.  From  the  view- 
point of  the  authority  of  the  Secretary  of  the  Inte- 
rior it  is  significant  to  note  that  the  lands  of  these 
Indian  reservations  were  not  thrown  open  to  pros- 
pecting, location  and  lease  by  the  statute.  It  is 
provided  instead: 

"Unallotted  lands,  or  such  portion  thereof 
as  the  Secretary  of  the  Interior  shall  determine, 
within  Indian  reservations  *  *  *  may  be  de- 
clared by  the  Secretary  of  the  Interior  to  be 
subject  to  exploration  for  the  discovery  of 
deposits  of  gold,  silver,  copper,  and  other 
valuable  metalliferous  minerals  and  nonmetal- 
liferous minerals,  not  including  oil  and  gas, 
by  citizens  of  the  United  States,  and  after  such 
declaration  mining  claims  may  be  located  by 
such  citizens  in  the  same  manner  as  mining 
claims  are  located  under  the  mining  laws  of 
the   United   States." 

By  the  foregoing  provision  the  power  is  given 
the  Secretary  of  the  Interior  to  open  these  Indian 
reservation  lands,  or  such  part  thereof  as  he  may 
determine,  to  prospecting,  subject  to  location  and 
lease.  The  purpose  of  Congress  in  conferring  this 
power  upon  the  Secretary  is  plain.  The  lands  dealt 
with  are  not  public  domain  lands  but  lands  set 
aside  for  the  use  and  occupancy  of  Indians.  An 
influx  of  prospectors  on  these  reservation  lands 
might,  in  many  instances,  interfere  seriously  with 
the  purposes  for  which  the  reservation  was  created, 
or  be  otherwise  detrimental  to  the  interests  of  the 
Indians.  To  prevent  this  Congress  made  it  the 
duty  of  the  Secretary  to  determine  what  lands 
might  properly  be  opened  and  empowered  him  to 
open  or  withhold  the  lands  in  his  discretion. 
Nothing  contained  in  the  statutes  declares  that  an 
order  issued  by  the  Secretary  opening  the  lands 
shall  be  final,  and  in  the  absence  of  such  a  provi- 
sion the  power  of  the  Secretary  would  not  appear 
to  be  exhausted  by  its  exertion  on  any  one  or  more 
occasions.  The  power  to  open  lands  or  withhold 
them  from  location  and  lease  necessarily  includes 
the  power  to  withdraw  them  whenever  protection 
of  the  rights  and  interests  of  the  Indians  requires 
that  such  action  be  taken.  That  the  statute  does 
not  in  terms  say  that  the  Secretary  may  revoke  an 


order  once  issued  is  not  important.  The  omission 
may  well  be  regarded  as  supplied  by  Section  2, 
Title  25,  U.S.C.,  conferring  upon  the  Secretary 
of  the  Interior  broad  general  powers  over  the  In- 
dians, their  property  and  affairs.  See  West  v.  Hitch- 
cock (205  U.S.  80)  ;  United  States  v.  Wilbur  (283 
U.S.  414)  ;  Knight  v.  United  States  Land  Associa- 
tion (142  U.S.  161).  In  the  Wilbur  case  the  Secre- 
tary, in  pursuance  of  the  Oil  Conservation  Policy 
of  the  President  suspended  the  issuance  of  pros- 
pecting permits  and  leases  on  public  lands  author- 
ized to  be  made  by  the  act  of  February  25,  1920 
(41  Stat.  437) .  The  power  of  the  Secretary  so  to 
do  was  upheld  notwithstanding  the  failure  of  the 
act  expressly   to  confer  it. 

In  the  attached  papers  Section  3  of  the  act  of 
June  18,  1934  (48  Stat.  984) ,  is  referred  to  as  hav- 
ing some  bearing  upon  the  authority  to  close  these 
Indian  reservations  to  prospecting  by  revoking  the 
prior  orders.  The  general  language  of  that  section 
authorizes  the  Secretary  to  restore  to  tribal  owner- 
ship surplus  lands  of  any  Indian  reservation 
opened  to  sale  or  other  disposal  under  the  public 
land  laws.  This  provision  is  without  application 
because  the  lands  here  involved  have  never  passed 
from  tribal  ownership  and  still  remain  a  part  of 
the  Indian  reservation.  A  proviso  to  Section  3  re- 
vokes and  rescinds  an  order  issued  by  the  Secretary 
of  the  Interior  withdrawing  lands  within  the  Pa- 
pago  Reservation  in  Arizona  from  mineral  entry, 
and  prohibits  the  issuance  of  further  orders  of  a 
like  nature.  That  action,  while  effectively  divest- 
ing the  Secretary  of  any  authority  to  withdraw  the 
Papago  lands  from  mineral  entry,  is  confined  to 
that  particular  reservation.  The  question  here  re- 
lates to  the  authority  of  the  Secretary  under  the  act 
of  June  30,  1919,  supra,  as  amended.  That  act  does 
not  now  and  never  has  applied  to  the  Papago 
Reservation.  The  Indians  of  that  reservation  never 
owned  the  mineral  rights.  The  reservation  was 
created  exclusive  of  any  tribal  right  to  the  minerals, 
and  the  mineral  lands  were  declared  subject  to 
entry  and  patent  under  the  United  States  mining 
laws.  See  Executive  Order  of  February  1,  1917,  and 
the  act  of  February  21,  1931    (46  Stat.  1202)  . 

In  view  of  the  foregoing  it  is  my  opinion  that 
you  have  authority  to  revoke  the  prior  orders 
opening  to  prospectors  the  lands  of  those  Indian 
reservations  subject  to  lease  under  the  act  of  June 
30,  1919,  as  amended,  if  in  your  judgment  such 
action  is  necessary  or  advisable  in  the  interests  of 
the  Indians.  Rights  acquired  by  locators  during 
the  period  the  lands  were  subject  to  prospecting, 
location  and  lease  cannot,  of  course,  be  disturbed 
and  such  rights  are  preserved  by  the  following 
declarations  in  the  order  presented  for  your  sig- 
nature: 
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"Where  valid  locations  have  already  been 
made,  however,  they  may  be  followed  by  appli- 
cation for  lease  under  the  regulations  hereto- 
fore prescribed  by  the  Department  for  the 
granting  of  such  leases;  and  existing  leases  in 
good  standing  now  shall  not  be  disturbed 
hereby." 

Nathan  R.  Margold, 

Solicitor. 


Deposit  of  Indian  Moneys 

M-28231  March  12,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  the  question 
whether  tribal  and  individual  Indian  moneys  held 
by  the  Indian  Bureau  may  be  deposited  in  check- 
ing accounts  with  banks  paying  no  interest  thereon. 

Section  28  of  the  act  of  May  25,  1918  (40  Stat. 
591)    reads  in  part  as  follows: 

"That  no  tribal  or  individual  money  shall 
be  deposited  in  any  bank  until  the  bank  shall 
have  agreed  to  pay  interest  thereon  at  a  reason- 
able rate,  etc." 

It  has  been  customery  for  the  Indian  Bureau, 
pursuant  to  the  provisions  of  the  above  section,  to 
deposit  Indian  funds  in  banks  when  the  banks  have 
agreed  to  pay  a  reasonable  rate  of  interest  thereon, 
and  have  qualified  in  other  respects.  For  the  con- 
venience and  benefit  of  the  Indians,  checking  ac- 
counts were  established  with  various  banks  con- 
veniently located.  This  latter  practice  obtained 
until  the  passage  of  the  Banking  Act  of  1933  (48 
Stat.  181),  section  lib  of  which  provides: 

"No  member  bank  shall,  directly  or  indi- 
rectly by  any  device  whatsoever,  pay  any  inter- 
est on  any  deposit  which  is  payable  on  de- 
mand: Provided,  That  nothing  herein  con- 
tained shall  be  construed  as  prohibiting  the 
payment  of  interest  in  accordance  with  the 
terms  of  any  certificate  of  deposit  or  other  con- 
tract heretofore  entered  into  in  good  faith 
which  is  in  force  on  the  date  of  the  enact- 
ment of  this  paragraph;  but  no  such  certificate 
of  deposit  or  other  contract  shall  be  renewed 
or  extended  unless  it  shall  be  modified  to  con- 
form   to    this    paragraph,    and   every    member 


bank  shall  take  such  action  as  may  be  neces- 
sary to  conform  to  this  paragraph  as  soon  as 
possible  consistently  with  its  contractual  obli- 
gations:" 

Subsequent  to  the  passage  of  the  above  act,  both 
the  Federal  Reserve  Board  and  the  Federal  De- 
posit Insurance  Corporation  issued  regulations 
prohibiting  payment  of  interest  on  demand  ac- 
counts by  member  banks.  In  view  of  these  inhibi- 
tions it  became  necessary  for  all  Indian  money 
checking  banks  that  were  members  of  the  Federal 
Reserve  System  or  the  Federal  Deposit  Insurance 
Corporation  to  discontinue  carrying  the  checking 
accounts  in  question.  This  resulted  in  inconveni- 
ence and  expense  to  the  Indians  under  the  jurisdic- 
tion of  the  agencies  affected  as  well  as  in  a  loss 
of  interest  because  the  funds  relinquished  by  the 
banks  had  to  be  deposited  into  the  Treasury  with- 
out interest  and  disbursed  by  Treasury  checks. 

It  is  clear  that  the  Banking  Act  of  1933  did  not 
repeal  the  statutory  provision  restricting  deposits 
of  Indian  money  to  banks  paying  interest,  but  op- 
erated merely  to  exclude  certain  banks  from  the 
category  of  eligible  depositories. 

The  Banking  Act  of  1935  (49  Stat.  684,  714- 
715),  however,  contains  a  provision  which  seems 
to  go  further  than  this.  Section  324  (c) ,  amending 
section  19  of  the  Federal  Reserve  Act,  reads  in  part 
as   follows: 

"No  member  bank  shall,  directly  or  indi- 
rectly, by  any  device  whatsoever,  pay  any  in- 
terest on  any  deposit  which  is  payable  on  de- 
mand: 

#  #  #  #  # 

"*  *  *  Provided  further,  That  until  the  ex- 
piration of  two  years  after  the  date  of  enact- 
ment of  the  Banking  Act  of  1935  this  para- 
graph shall  not  apply  (1)  to  any  deposit  made 
by  a  savings  bank  as  defined  in  section  12B  of 
this  Act,  as  amended,  or  by  a  mutual  savings 
bank,  or  (2)  to  any  deposit  of  public  funds 
made  by  or  on  behalf  of  any  State,  county, 
school  district,  or  other  subdivision  or  munici- 
pality, or  to  any  deposit  of  trust  funds  if  the 
payment  of  interest  with  respect  to  such  de- 
posit of  public  funds  or  of  trust  funds  is  re- 
quired by  State  law.  So  much  of  existing  law  as 
requires  the  payment  of  interest  with  respect 
to  any  funds  deposited  by  the  United  States, 
by  any  Territory,  District,  or  possession  there- 
of (including  the  Philippine  Islands) ,  or  by 
any  public  instrumentality,  agency,  or  officer 
of  the  foregoing,  as  is  inconsistent  with  the 
provisions  of  this  section  as  amended,  is  hereby 
repealed."    (Italics  supplied.) 
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The  question  turns  upon  the  proper  construc- 
tion of  the  repealing  clause  in  the  act  above  cited. 
Does  this  clause  operate  to  repeal  a  statutory  re- 
peal a  statutory  provision  such  as  section  28  of 
the  act  of  May  25,  1918,  above  quoted,  which 
limits  the  class  of  eligible  depositories  to  those  pay- 
ing reasonable  interest?  Can  it  be  said  that  such  a 
statutory  provision  "requires"  the  payment  of  in- 
terest and  is  "inconsistent"  with  a  statute  pro- 
hibiting certain  banks  from  paying  interest?  Quite 
clearly  the  statutory  provision  limiting  deposits  of 
Indian  moneys  to  banks  which  pay  a  reasonable 
interest  rate  "requires"  the  payment  of  interest  as 
a  condition  of  the  deposit.  Is  that  enough  to  bring 
the  provision  under  the  knife  of  the  Banking  Act 
of  1935? 

From  a  strictly  logical  point  of  view  there  is  no 
inconsistency  between  a  statute  providing  that  cer- 
tain funds  may  be  deposited  in  those  banks  which 
pay  a  reasonable  rate  of  interest  and  a  later  statute 
providing  that  certain  banks  shall  pay  no  interest 
at  all.  It  is  perfectly  consistent  with  both  statutes 
to  make  deposits  in  those  banks  which  are  still 
permitted  to  pay  interest  and  not  to  make  deposits 
in  those  banks  which  are  not  permitted  to  pay 
interest.  But,  if  this  narrow  construction  be  put 
upon  the  repeal  clause  in  the  Banking  Act  of  1935, 
then  it  is  doubtful  whether  that  clause  would  have 
any  meaning  whatsoever.  I  know  of  no  statutes 
requiring  any  bank  to  pay  interest  on  any  par- 
ticular funds.  Statutes  such  as  the  act  of  May  25, 
1918,  above  quoted,  or  the  Postal  Savings  Act  of 
June  25,  1910,  as  amended,  provide,  in  effect,  that 
certain  sums  shall  or  may  be  deposited  in  those 
banks  which  agree  to  pay  certain  interest  rates. 
These  statutes  limit  the  discretion  of  administra- 
tive officials  but  they  do  not  impose  an  absolute 
duty  on  any  bank  since  every  bank  is  free  to  refuse 
a  deposit  of  Government   funds. 

The  meaning  of  the  repeal  clause  in  question  is 
not  illuminated  by  any  word  of  explanation  in  the 
hearings  on  the  Banking  Act  of  1935,  or  in  the  dis- 
cussion on  the  floor  of  either  House  of  Congress 
concerning  this  act.  The  provision  in  question  did 
not  appear  in  the  bill  originally  introduced  or  in 
the  amended  version  of  that  bill  as  it  first  passed 
the  House.  It  was  inserted  in  the  course  of  hear- 
ings by  a  Senate  subcommittee,  and  the  reasons  for 
inserting  the  provision  are  nowhere  disclosed.  No 
comment  on  the  intended  scope  of  the  provision 
is  found  in  the  conference  report  which  accepted 
the  clause  found  in  the  Senate  bill. 

It  appears  that  a  substantially  similar  question 
has  been  considered  by  the  Attorney  General  in 
determining  the  effect  of  the  Banking  Act  of  1935 
upon  the  provisions  of  the  Postal  Savings  Act.  The 
Banking  Act  of  1935  contained,  in  addition  to  the 


general  language  above  discussed,  specific  lan- 
guage authorizing  postal  savings  depositories  to 
deposit  funds  in  member  banks  of  the  Federal  Re- 
serve System  subject  to  regulations  of  the  Board 
of  Governors  of  that  system  concerning  interest 
and  other  matters.  Did  this  provision  supersede 
and  nullify  the  earlier  statutory  condition  that 
banks  receiving  postal  savings  deposits  must  pay 
2!4  percent  interest?  Or  did  the  Banking  Act  of 
1935  leave  the  statutory  interest  requirement  in- 
tact and  merely  authorize  supplementary  regula- 
tions not  inconsistent  therewith? 

In  his  opinion  dated  December  26,  1935,  the 
Attorney  General  declares: 

•'*  *  *  The  19.S5  statute  in  effect  provides 
that  postal  savings  funds  may  be  deposited  in 
member  banks  of  the  Federal  Reserve  System 
at  whatever  rate  of  interest  such  banks  have 
been  directed  to  pay  by  regulation  of  the 
Board  of  Governors.  This  necessarily  repeals 
the  earlier  provisions  to  the  effect  that  postal 
savings  funds  shall  not  be  deposited  with  mem- 
ber banks  of  the  Federal  Reserve  System  unless 
they  agree  to  pay  interest  at  the  rate  of  at 
least  two  and  one-fourth  per  centum. 

"This  conclusion  is  fortified  by  the  con- 
sideration that  section  341  (3)  would  add 
nothing  to  the  pre-existing  laws  if  not  in- 
terpreted in  this  manner.  Every  statute  should 
be  so  interpreted  as  to  give  it  some  effect. 
Under  section  2  of  the  amendment  of  May  18, 
1916,  the  duty  was  placed  upon  the  Board  of 
Trustees  of  the  Postal  Savings  System  to  de- 
posit postal  savings  funds  with  qualified  mem- 
ber banks  of  the  Federal  Reserve  System. 
Hence,  if  section  341  (3)  were  construed 
merely  to  authorize  the  deposit  of  such  funds 
in  member  banks  in  case  they  were  willing  to 
receive  the  deposits  under  the  terms  of  the 
Postal  Savings  Act,  it  would  add  nothing  to 
the  pre-existing  legislation.  It  would  seem  to 
follow,  therefore,  that  Congress  must  have  in- 
tended section  341  (3)  to  authorize  the 
deposit  of  postal  savings  funds  in  member 
banks  at  whatever  rate  of  interest  those  banks 
were  willing   to   pay." 

The  issues  involved  in  the  deposit  of  Indian 
moneys  and  of  postal  savings  deposits,  with  respect 
to  the  Banking  Act  of  1935,  are  substantially  sim- 
ilar, and  the  reasoning  of  the  Attorney  General  in 
the  latter  case  is  equally  applicable  to  the  former. 
I  am  constrained  therefore  to  hold  that  the  Bank- 
ing Act  of  1935  supersedes  and  nullifies  section  28 
of  the  act  of  May  25,  1918  (40  Stat.  591)  to  the 
extent    of    permitting    deposit    of    Indian    moneys 
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without  interest  in  banks  which  are  prohibited, 
under  the  Banking  Act  of  1935,  from  paying  inter- 
est on  such  deposits.  Of  course,  there  is  no  man- 
datory provision  of  law  requiring  deposit  of  In- 
dian moneys  in  banks,  and  such  deposits,  it  may 
be  assumed,  will  be  made  only  when  special  cir- 
cumstances call  for  such  action. 

Nathan  R.  Margold, 

Solicitor. 

Approved:    March    12,    1936. 

T.  A.  Walters,  First  Assistant  Secretary. 


Delaware— Appropriation  for 

March  18.  1936. 

Memorandum  for  the  Commissioner 
of  India?!  Affairs: 

At  your  request  a  careful  examination  of  the 
attached  file  relating  to  S.  2908,  a  bill  to  authorize 
an  appropriation  for  payment  to  the  Delaware 
Tribe  of  Indians  in  the  State  of  Oklahoma,  has 
been  made  with  a  view  to  determining  whether 
the  adverse  report  heretofore  made  by  the  Depart- 
ment on  the  bill  was  justified. 

As  the  claim  upon  which  the  bill  is  based  arises 
out  of  an  agreement  entered  into  under  date  of 
April  8,  1867,  between  the  Delaware  and  Cherokee 
Nations,  it  becomes  necessary  before  discussing  the 
merits  of  the  bill  to  refer  at  some  length  to  the 
provisions  of  the  agreement  and  the  respective 
rights  of  the  parties  thereunder  as  they  have  been 
determined   in    the   courts. 

After  stating  that  its  purpose  is  "a  location  of 
the  Delaware  on  the  Cherokee  lands  and  their 
consolidation  with  the  said  Cherokee  Nation",  the 
agreement  provides  in  substance  that  the  Cherokee 
Nation,  in  consideration  of  certain  payments  and 
the  fulfillment  of  certain  conditions,  will  sell  to 
the  Delaware  Indians  "for  their  occupancy"  a 
quantity  of  land  in  the  aggregate  equal  to  160  acres 
for  each  individual  of  the  Delaware  Tribe  who  was 
then  enrolled  upon  a  certain  register  made  in  1867, 
being  a  list  of  the  Delawares  who  had  elected  to 
remove  to  the  "Indian  country",  to  which  list  there 
might  be  added  with  the  consent  of  the  Delaware 
Council  the  names  of  such  other  Delawares  as  might 
desire  to  be  added  thereto;  that  the  selection  of 
lands  might  be  made  by  said  Delawares  in  any  part 
of  the  Cherokee  Reservation  east  of  a  certain  line, 
not  already  selected  and  in  the  possession  of  other 
parties,  and  in  case  the  Cherokee  lands  should 
thereafter  be  allotted  among  the  members  of  the 


Nation  it  was  agreed  that  the  aggregate  amount 
of  land  provided  for  the  Delawares  should  include 
their  improvements  according  to  legal  subdivisions, 
that  is  to  say,  160  acres  for  each  individual  Dela- 
ware; that  the  continued  ownership  and  occupancy 
of  the  land  by  any  Delaware  so  registered  shall  not 
be  interfered  with  in  any  manner  without  his  con- 
sent but  the  same  shall  be  subject  to  the  conditions 
and  restriction  as  are  imposed  by  the  laws  of  the 
Cherokee  Nation;  that  nothing  in  the  agreement 
shall  confer  the  right  to  alienate,  convey  or  dispose 
of  such  lands  except  in  accordance  with  the  consti- 
tution and  laws  of  the  Cherokee  Nation;  that  upon 
fulfillment  of  the  agreement  by  the  Delawares  the 
individual  members  registered  as  aforesaid  shall 
become  members  of  the  Cherokee  Nation  with  the 
same  rights  and  immunities  and  the  same  partici- 
pation (and  no  other)  in  the  national  funds  as 
native  Cherokees,  and  that  the  children  thereafter 
born  to  the  Delawares  incorporated  into  the  Chero- 
kee Nation  shall  in  all  respects  be  regarded  as  na- 
tive Cherokees.  In  consideration  of  the  benefits 
and  privileges  accruing  to  them  under  the  agree- 
ment, the  Delawares  agreed  to  pay  the  Cherokees 
$1  an  acre  for  the  whole  amount  of  160  acres  for 
each  individual  registered  Delaware  and  also  to 
pay  an  additional  sum  of  money  which  shall  sus- 
tain the  same  proportion  to  the  existing  Cherokee 
national  fund  that  the  number  of  registered  Dela- 
wares removing  to  the  Indian  country  sustains  to 
the  whole  number  of  Cherokees  residing  in  the 
Cherokee  Nation. 

The  agreement  of  1867  came  before  the  Supreme 
Court  of  the  United  States  in  Cherokee  Nation  v. 
Journeycake  (1894),  155  U.S.  196.  That  case  pre- 
sented a  controversy  between  the  native  Cherokees 
and  the  Delawares  over  the  right  of  the  latter  to 
share  in  the  proceeds  derived  from  certain  lands 
including  the  interest  in  general  acquired  by  the 
Delawares  in  the  Cherokee  tribal  property.  The 
court  held  that  in  virtue  of  the  agreement  of  1867 
the  Delawares  were  incorporated  into  the  Cherokee 
Nation  as  members  and  citizens  thereof  and  that 
as  such  they  were  entitled  to  equal  rights  with  the 
native  Cherokees  in  the  lands  of  the  Nation  and 
their  proceeds.  With  respect  to  the  title  acquired 
by  the  Delawares  under  the  agreement  to  the 
160  acres  of  land  to  be  provided  for  each  regis- 
tered Delaware— 157,600  acres  in  the  aggregate— 
the  court  said    (pp.  212-213): 

"*  *  *  So  far  as  the  provision  in  the  agree- 
ment for  the  purchase  of  homes  is  concerned, 
it  will  be  perceived  that  no  absolute  title  to 
these  homes  was  granted. 

We  may  take  notice  of  the  fact  that  the 
Cherokees    in    their    long    occupation    of    this 
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reservation  had  generally  secured  homes  for 
themselves;  that  the  laws  by  the  Cherokee  Na- 
tion provided  for  the  appropriation  by  the 
several  Cherokees  of  lands  for  personal  occu- 
pation, and  that  this  purchase  by  the  Dela- 
wares  was  with  the  view  of  securing  to  the 
indivdual  Delawares  the  like  homes;  that  the 
lands  thus  purchased  and  paid  for  still  re- 
mained a  part  of  the  Cherokee  reservation. 
And  as  a  further  consideration  for  the  pay- 
ment of  this  sum  for  the  purchase  of  homes 
the  Delawares  were  guaranteed  not  merely  the 
continued  occupancy  thereof,  but  also  that  in 
case  of  a  subsequent  allotment  in  severalty  of 
the  entire  body  of  lands  among  the  members 
of  the  Cherokee  Nation,  they  should  receive 
an  aggregate  amount  equal  to  that  which  they 
had  purchased,  and  such  a  distribution  as 
would  secure  to  them  the  homes  upon  which 
they  had  settled,  together  with  their  improve- 
ments. So  that  if,  when  the  allotment  was 
made,  there  was  for  any  reason  not  land 
enough  to  secure  to  each  member  of  the  Cher- 
okee Nation  160  acres,  the  Delawares  were  to 
have  at  least  that  amount,  and  the  deficiency 
would  have  to  be  borne  by  the  native  Chero- 
kees pro  rata.  In  other  words,  there  was  no 
purchase  of  a  distinct  body  of  lands,  as  in  the 
case  of  the  settlement  of  other  tribes  as  tribes 
within  the  limits  of  the  Cherokee  reservation. 
The  individual  Delawares  took  their  homes 
in  and  remaining  in  the  Cherokee  reservation, 
and  as  lands  to  be  considered  in  any  subse- 
quent allotment  in  severalty  among  the  mem- 
bers of  the  Cherokee  Nation.  All  this  was  in 
the  line  of  the  expressed  thought  of  a  con- 
solidation of  these  Delawares  with  and  absorp- 
tion of  them  into  the  Cherokee  Nation  as  in- 
dividual   members    thereof." 

Some  years  later  when  allotments  in  severalty 
of  the  Cherokee  lands  were  about  to  be  made  an- 
other controversy  arose  between  the  Delawares  and 
the  Cherokee  Nation.  The  Delawares  claimed  that 
as  a  band  under  the  1867  agreement  160  acres  of 
land  for  each  of  the  985  registered  Delawares,  a 
total  of  157,600  acres;  that  the  estate  acquired  in 
any  event  was  one  which  was  to  indure  so  long  as 
the  Delawares  and  their  descendants  continued  to 
exist  as  a  tribe  and  that  the  interest  of  each  regis- 
tered Delaware  in  160  acres  passed  upon  his  death 
to  his  heirs.  In  addition  to  this,  the  Delawares 
claimed  the  right  to  share  equally  with  the  native 
Cherokees  in  the  division  of  the  remaining  lands 
and  funds  of  the  Cherokee  Nation.  The  Cherokee 
Nation  contended,  on  the  other  hand,  that  the  reg- 
istered   Delawares    acquired    but    a    life    estate    in 


160  acres  per  capita;  that  only  those  registered 
Delawares  living  at  the  time  allotments  were  made 
were  entitled  to  160  acres  of  land;  that  the  descend- 
ants of  the  registered  Delawares  were  entitled  to 
share  equally  with  the  Cherokees  and  that  the 
lands  which  would  have  been  allotted  to  a  regis- 
tered Delaware,  if  living,  did  not  pass  upon  his 
death  to  his  heirs,  but  reverted  to  the  Cherokee 
Nation.  For  the  purpose  of  settling  this  contro- 
versy a  provision  was  inserted  in  the  act  of  June  28, 
1898  (30  Stat.  495),  authorizing  the  Delawares  to 
bring  suit  in  the  Court  of  Claims  against  the 
Cherokee  Nation  "for  the  purpose  of  determining 
the  rights  of  said  Delawares  in  and  to  the  lands 
and  funds"  of  the  Cherokee  Nation  under  the 
agreement  of  1867.  Pursuant  to  this  provision  a 
suit  was  filed  in  the  Court  of  Claims  by  the  Dela 
wares.  The  Court  of  Claims  sustained  the  conten- 
tion of  the  Cherokees  (see  Delaware  Indians  v. 
Cherokee  Nation,  38  Ct.  Cls.  234)  ,  and  the  Su- 
preme Court  of  the  United  States  affirmed  the  de- 
cision of  the  Court  of  Claims  and  decided  against 
the  contention  of  the  Delawares  (193  U.S.  127) . 
The  Court  approved  its  prior  holding  in  the 
Journeycake  case  to  the  effect  that  the  registered 
Delawares  were  incorporated  into  the  Cherokee 
Nation  with  full  participation  in  the  political  and 
property  rights  of  that  nation.  With  respect  to  the 
quantity  of  land  given  the  registered  Delawares  by 
the  agreement  of  1867,  the  Court  held  that  such 
lands  remained  a  part  of  the  Cherokee  tribal  do 
main  and  that  the  Delaware  Tribe  as  such  ac- 
quired no  interest  therein.  The  right  is  conferred, 
the  Court  said,  "not  upon  the  Delaware  Nation 
but  upon  certain  registered  Delawares  who  are 
to  be  incorporated  into  the  Cherokee  Nation".  The 
Court  further  held  that  each  individual  registered 
Delaware  held  the  land  selected  by  him  upon  the 
same  terms  and  conditions  as  the  native  Cherokees 
held  their  lands.  The  only  privileges,  not  possessed 
by  the  native  Cherokees,  which  the  registered 
Delawares  got  under  the  agreement  was  a  guaranty 
of  the  use  of  at  least  160  acres  of  land  each  and 
an  allotment  of  at  least  that  quantity  of  land  to 
each  Delaware  who  survived  the  making  of  allot- 
ments. Prior  to  allotment,  however,  the  registered 
Delawares  acquired  no  vested  interest  in  the  land 
which  would  descend  to  their  heirs.  Under  the 
constitution  and  laws  of  the  Cherokee  Nation  by 
which  the  Cherokees  and  Delawares  alike  were 
bound,  the  interests  of  the  registered  Delawares 
like  those  of  the  native  Cherokees  terminated  with 
death.  As  stated  by  the  Supreme  Court  "the  reg- 
istered Delawares  acquired  in  these  lands  only  the 
light  of  occupancy  during  life,  with  a  right  upon 
allotment  of  the  lands,  to  not  less  than  160  acres, 
together  with  their  improvements,  and  the  children 
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and  descendants  of  such  Delawares  took  only  the 
rights  of  other  citizens  of  the  Cherokee  Nation  as 
the  same  were  regulated  by  its  laws." 

While  the  foregoing  case  was  pending  before  the 
courts,  the  Cherokee  allotment  agreement  of  July 
1,  1902,  became  law.  32  Stat.  716.  Section  23  of  the 
agreement  provided  for  the  segregation  of  the  lands 
claimed  by  the  Delawares  pending  judicial  de- 
termination of  the  amount  of  land  to  whcih  the 
Delawares  were  entitled  in  allotment.  (See  also  sec- 
tion 25  of  the  act  of  June  28,  1898,  supra.)  Section 
31  of  the  allotment  agreement  prohibits  the  mak- 
ing of  any  allotment  of  land  or  other  tribal  prop- 
erty to  any  person  or  to  the  heirs  of  any  person 
who  died  prior  to  the  first  day  of  September  1902 
and  declares  that  the  right  of  any  such  person  to 
any  interest  in  the  land  or  other  tribal  property 
shall  be  deemed  to  have  been  extinguished  and 
to  have  passed  to  the  tribe  in  general,  that  is  the 
Cherokee  Nation,  upon  his  death  before  said  date. 
At  the  commencement  of  the  suit  brought  by  the 
Delawares  under  the  act  of  1898,  but  212  of  the 
original  985  registered  Delawares  survived.  Of 
these  197  survived  September  1,  1902,  and  received 
the  allotments  provided  for  in  the  treaty  of  1867. 
The  remaining  15  died  after  commencement  of  the 
suit  but,  it  is  understood,  prior  to  September  1, 
1902. 

Turning  now  to  the  provisions  of  S.  2908,  we 
find  that  its  stated  purpose  is  to  authorize  an  ap- 
propriation of  $20,400,  with  interest  at  4  percent, 
"to  compensate  the  Delaware  Tribe  of  Indians  in 
the  State  of  Oklahoma  for  2,560  acres  of  land  for 
which  a  judgment  was  awarded  them  in  the  case 
of  the  Delaware  Indians  against  the  Cherokee  Na- 
tion (193  U.  S.  127)  ."  Other  provisions  of  the  bill 
deal  with  the  distribution  of  the  moneys,  the 
preparation  of  a  roll,  etc.,  and  need  not  be  dis- 
cussed. As  gathered  from  the  attached  papers,  this 
bill  is  predicated  upon  the  theory  that  the  Supreme 
Court  in  the  case  of  Delaware  Indians  v.  Cherokee 
Nation,  supra,  found  that  the  212  Indians  living 
at  the  time  of  the  commencement  of  the  suit  were 
vested  with  an  absolute  right  to  allotment  of  160 
acres  of  land  each,  and  that  the  interest  of  any 
such  Indian  who  thereafter  died  reverted  not  to 
the  Cherokee  Nation  but  to  the  Delaware  Tribe  of 
Indians.  The  record  before  me  indicates  that  15  of 
the  Indians  living  at  the  commencement  of  the 
suit  failed  to  receive  allotments  but  the  acreage  set 
forth  in  the  bill  is  computed  on  the  basis  of  160 
acres  for  each  of  16  Indians. 

The  theory  of  this  bill  is  not  supported  by  any- 
thing contained  in  the  Cherokee-Delaware  decision. 
That  decision  and  the  decision  in  the  Journeycake 
case  established  definitely  and  clearly  that  the 
Delaware   Tribe    acquired    no    interest   whatsoever 


in  these  lands  and  hence  there  could  in  no  event  be 
a  reversion  to  that  tribe  of  any  interest  upon  the 
death  of  a  registered  Delaware.  The  two  decisions 
further  established  definitely  and  clearly  that  the 
rights  conferred  by  the  agreement  of  1867  on  the 
registered  Delawares  in  the  lands  in  the  Cherokee 
Nation  were  individual  rights  which,  under  the 
laws  of  the  Cherokee  Nation,  terminated  with  the 
death  of  the  individual.  Where  such  death  oc- 
curred, the  lands  remained  as  before,  Cherokee 
tribal  lands  and  were  subject  to  disposition  as 
such.  If,  as  I  am  informed  is  the  case,  the  15  regis- 
tered Delawares  referred  to  above  died  prior  to 
September  1,  1902,  then  under  the  allotment  agree- 
ment of  1902  any  interest  they  might  have  had  in 
the  land  was  extinguished  and  passed  to  the  Chero- 
kee Nation.  This  agreement  not  only  was  a  Fed- 
eral law  but  also  a  law  of  the  Cherokee  Nation 
by  which  the  Delaware  were  bound  equally  with 
the  native  Cherokees.  The  making  of  allotments 
to  or  in  the  rights  of  these  15  Delawares  would 
have  been  to  extend  to  them  greater  rights  than 
native  Cherokees  themselves  enjoyed  or  possessed. 
Such  action  would  have  been  in  plain  contraven- 
tion of  the  agreement  of  1867,  the  laws  of  the 
Cherokee  Nation,  the  decisions  of  the  Supreme 
Court,  and  the  Cherokee  allotment  agreement  of 
1902. 

It  is  clear  from  the  foregoing  that  the  claim 
upon  which  this  bill  rests  is  without  legal  foun- 
dation. Not  only  so  but  no  moral  obligation  owing 
to  these  Indians  by  the  United  States  which  would 
warrant  a  making  of  this  appropriation  is  found. 
As  pointed  out  by  the  Supreme  Court  in  the 
Delaware-Cherokee  case  this  was  not  an  agreement 
negotiated  between  the  representatives  of  the 
United  States  and  those  of  the  Indians,  where  the 
disparity  of  the  contracting  parties  in  education 
and  knowledge  of  law  and  use  of  language  is  ob- 
vious, but  was  an  agreement  negotiated  between 
representatives  of  Indian  nations  meeting  on  equal 
terms.  The  rights  of  the  parties  to  such  an  agree- 
ment having  been  defined  by  the  Supreme  Court 
of  the  United  States  and  having  been  enforced 
accordingly,  no  just  cause  for  complaint  exists  as 
against  each  other,  much  less  against  the  United 
States.  Moreover,  there  is  no  indication  that  the 
Delawares  were  overreached  in  the  agreement.  The 
value  of  the  rights  purchased  on  behalf  of  the  reg- 
istered Delawares  and  their  descendants  will  be 
appreciated  when  it  is  considered  at  the  time  of  the 
execution  of  the  agreement  of  1867  the  land  hold- 
ings of  the  Cherokee  Nation  aggregated  more  than 
13  million  acres,  including  400,000  acres  in  Kansas. 
The  Delawares  acquired  equal  interest  with  the 
Cherokees  in  this  vast  domain  including  the  right 
to  share  in  the  distribution  from  all  proceeds  in  the 
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sales  of  lands.  It  is  significant  to  note  in  passing 
that  the  Cherokees  in  the  Journeycake  case  dis- 
puted the  right  of  the  Delawares  to  share  in  these 
lands  and  distributions  and  strongly  urged  that  the 
consideration  paid  by  the  Delawares  was  grossly 
inadequate. 

I  recommend  that  the  prior  departmental  action 
adversely  reporting  on  this  measure  be  not  dis- 
turbed. 

Nathan  R.  Margold, 

Solicitor. 


Emergency  Funds— Stricken  Rural  Areas 


March  18,  1936. 


M-28316 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


My  opinion  has  been  requested  on  various  ques- 
tions of  construction  of  the  Presidential  Letter  No. 
1323,  dated  January  11,  1936,  allocating  emergency 
funds  to  the  Office  of  Indian  Affairs  for  the  pur- 
pose of  financing  "the  rehabilitation  of  Indians  in 
stricken  rural  agricultural  areas  by  means  of  loans 
or  grants",  etc.  The  President's  letter  reads  as 
follows: 

"To  finance  the  rehabilitation  of  Indians  in 
stricken  rural  agricultural  areas  by  means  of 
loans  or  grants  or  both,  to  enable  them  to  con- 
struct or  repair  houses,  barns,  outbuildings, 
and  root  cellars;  to  develop  wells  and  springs 
for  domestic  water,  to  clear  and  improve  lands 
for  gardens  and  small  farms,  and  to  purchase 
land  for  such  purposes  when  necessary;  to 
make  furniture  and  other  hand-craft  products; 
and  to  establish,  maintain,  and  operate  other 
self-help  projects.  Subject  to  the  application 
of  Title  III  of  the  Treasury  and  Post  Office 
Appropriation  Act,  fiscal  year  1934,  to  the  ac- 
quisition of  articles,  materials  and  supplies  for 
use  in  carrying  out  such  projects.  (O.  P.  5— 
236  to  5-303)  " 

The  questions  presented  to  me  for  my  opinion 
have  been  outlined  by  the  Indian  Office  as  follows: 

"1.  Does  the  Presidential  letter  above  set 
forth  require  that  all  loans  or  grants  shall  be 
made  directly  to  indivdual  Indians  or  may 
such  loans  or  grants  be  made  to  Indian  tribes? 

"2.  May    an    Indian    Tribe    which    has    re- 


ceived a  loan  for  authorized  purposes  sell,  rent 
or  otherwise  dispose  of  products  and  improve- 
ments made  or  developed  through  the  use  of 
such  loan  funds,  repay  the  amount  of  the  loan, 
and  use  or  distribute  among  its  members  any 
balance? 

"3.  May  an  Indian  tribe  which  has  received 
a  grant  of  funds  for  purposes  authorized  in  the 
letter  above  cited,  and  has  expended  such 
funds  for  the  purposes  set  forth  on  lands 
owned  by  the  tribe,  proceed  to  lease  or  assign 
such  land,  or  interests  therein,  to  individual 
Indians,  members  of  the  tribe? 

"4.  May  an  Indian  tribe  use  the  proceeds  of 
rentals  of  land  improved  through  rehabilita- 
tion grants  to  finance  additional  construction 
projects  or  to  meet  general  tribal  expenses  or 
to  make  per  capita  payments?" 

The  Presidential  letter  should  be  interpreted 
in  the  light  of  the  Emergency  Appropriation  Act 
of  April  8,  1935  (49  Stat.  115),  from  which  the 
authority  for  this  letter  is  derived.  This  act  makes 
funds  available  for  various  classes  of  projects  in- 
cluding projects  for  "rural  rehabilitation  and  relief 
in  stricken  agricultural  acres",  under  the  direction 
of  the  President.  The  act  also  authorizes  the  use  of 
funds  in  the  discretion  of  the  President  "for  the 
purpose  of  making  loans  to  finance,  in  whole  or  in 
part,  the  purchase  of  farm  lands  and  necessary 
equipment  by  farmers,  farm  tenants,  croppers,  or 
farm  laborers"  and  provides  that  "such  loans  shall 
be  made  on  such  terms  as  the  President  shall  pre- 
scribe and  shall  be  repaid  in  equal  annual  install- 
ments, or  in  such  other  manner  as  the  President 
may  determine."  The  only  relevant  limitation 
placed  upon  the  use  of  the  funds  by  the  act  is  that 
dealing  with  the  acquisition  of  articles  and  mate- 
rials for  projects  as  set  forth  in  the  Presidential 
letter  itself.  In  the  absence  of  any  other  restiictions 
in  the  act  upon  the  use  of  these  funds,  any  such 
restrictions  as  are  the  subject  of  the  present  in- 
quiry must  be  found  in  the  Presidential  letter 
itself. 

The  questions  presented  by  the  Indian  Office 
are  answered  seriatim  as  follows: 

1.  The  letter  of  the  President  does  not  specify 
that  loans  or  grants  shall  be  made  to  individuals. 
No  legal  objection  is  seen  to  the  making  of  loans 
or  grants  to  Indian  tribes,  whether  or  not  such 
tribes  are  organized  under  the  act  of  June  18,  1934 
(48  Stat.  984) .  The  only  requirement  is  that  the 

money  shall   finally  be  used   for  the   purposes  ex- 
pressly authorized. 

2.  It  is  the  essence  of  a  loan  as  distinguished 
from  a  stock  purchase  or  other  agreement  for  par- 
ticipation   in    management    and    profits,    that    the 
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borrower  is  obligated  to  return  only  the  amount  of 
the  loan,  plus  any  agreed  rate  of  interest.  There  is 
nothing  in  the  letter  of  the  President  above  set 
forth  which  in  any  way  restricts  what  the  tribe  may 
do  with  the  products,  improvements  or  profits  re- 
sulting from  an  enterprise  financed  thereunder, 
so  long  as  the  enterprise  itself  is  one  authorized 
by  the  Presidential  letter  above  set  forth.  Any 
restrictions  upon  such  disposition  of  profits,  prod- 
ucts or  improvements  can  be  derived  only  from 
the  tribal  constitution,  bylaws,  charter,  or  other 
agreement. 

3.  I  see  no  possible  legal  objection  to  this  pro- 
cedure, particularly  in  view  of  the  fact  that  many 
Indian  tribes  sadly  in  need  of  the  aid  proposed 
reside  on  unallotted  reservations,  all  of  the  land 
thereof  being  held  in  tribal  ownership.  It  would 
appear  to  be  perfectly  proper  to  construct  houses, 
to  develop  wells  and  springs  for  domestic  water,  to 
make  hand-craft  products,  and  do  any  other  of  the 
things  authorized  by  Presidential  Letter  No.  1323- 
1  on  tribal  land.  It  is  one  of  the  inherent  powers 
of  tribal  sovereignty  that  the  tribe  may  levy  assess- 
ments or  charges  upon  its  members  for  the  use  of 
tribal  land.  (Solicitor's  Opinion  approved  October 
25,  1934,  "Powers  of  Indian  Tribes",  pages  51  to 
54,  59  to  68.)  Nothing  in  the  letter  above  referred 
to  restricts  this  tribal  power.  Of  course,  the  tribe 
may  not  use  funds  granted  under  the  authority 
here  considered  to  engage  in  any  enterprise  which 
does  not  promote  "the  rehabilitation  of  Indians 
in  stricken  rural  agricultural  areas".  Thus  it  is 
reasonable  to  infer  that  housing  projects  developed 
on  tribal  land,  if  rented,  must  be  rented  to  In- 
dians in  such  areas  who  are  in  need  of  rehabilita- 
tion. Beyond  this  restriction  of  purpose,  the  power 
of  the  tribe  to  lease  land  to  its  own  members  is 
subject  only  to  such  restrictions  as  may  be  imposed 
by  the  tribal  constitution,  bylaws,  charter,  or  ordi- 
nances, or  by  Federal  legislation  prohibiting  im- 
proper uses  of  land. 

4.  When  money  has  been  granted  to  an  Indian 
tribe  to  be  used  for  a  particular  purpose,  e.  g.,  the 
development  of  springs  on  tribal  land  or  the  con- 
struction of  houses,  the  Presidential  letter  above 
set  forth  imposes  no  duty  on  the  tribe  when  once 
the  money  has  been  properly  expended.  The  fact 
that  such  expenditures  may  increase  tribal  income 
from  the  issuance  of  leases  or  permits  on  tribal 
land,  or  tribal  income  from  other  enterprises,  does 
not  subject  a  part  of  that  income,  or  all  of  it,  to 
any  lien  on  the  part  of  the  Federal  Government. 
Such  income  may,  therefore,  be  received  and  dis- 
bursed by  the  Indian  tribe  in  any  manner  not  pro- 
hibited by  Federal  law  or  by  the  constitution,  by- 
laws, or  charter  of  the  tribe,  unless  the  tribe  has 
specifically  agreed   to  use  such  rentals  or  income 


for  a  specific  purpose.  It  is,  of  course,  within  the 
power  of  a  tribe  to  agree,  through  its  representa- 
tive council  or  other  officers,  that  certain  income 
available  to  the  tribe  shall  be  used  only  for  des- 
ignated purposes  not  inconsistent  with  law. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  March  18,   1936. 

T.  A.  Walters,  First  Assistant  Secretary. 


Payment  of  Water  Right  Charges- 
Pueblos 

M-28108  March  18,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  United  States  pursuant  to  the  act  of  June 
7,  1924  (43  Stat.  636)  is  purchasing  certain  land 
within  the  Middle  Rio  Grande  Conservancy  Dis- 
trict. The  land  in  question  is  non-Indian  land  as 
determined  in  accordance  with  the  procedure  set 
out  in  the  act  of  June  7,  1924,  supra.  This  land 
while  in  non-Indian  ownership  has  been  assessed 
for  irrigation  construction  charges  by  the  Con- 
servancy   District. 

Indian  lands  in  the  Conservancy  District  are 
being  reclaimed  by  the  District,  the  cost  thereof 
being  paid  by  the  United  States  pursuant  to  a  con- 
tract between  the  United  States  and  the  District 
entered  into  under  the  authority  of  the  act  of 
March  13,  1928  (45  Stat.  312).  The  parties  to  this 
contract  anticipated  certain  changes  in  ownership 
between  whites  and  Indians  during  construction 
and  provided  in  Article  22  of  the  contract  for  an 
adjustment  of  construction  charges  on  such  lands. 
By  such  adjustment,  payment  is  to  be  made  to  the 
District  by  the  United  States  for  construction 
charges  on  certain  land  passing  into  Indian  own- 
ership. 

You  have  asked  for  my  opinion  as  to  whether 
the  non-Indian  lands  now  in  question  purchased 
or  to  be  purchased  as  above  set  out  become  Pueblo 
Indian  lands  within  the  meaning  of  the  act  of 
March  13,  1928  so  as  to  permit  the  payment  of 
construction  charges  out  of  the  funds  there  made 
available,  and  if  so,  whether  lands  so  purchased 
fall  within  the  purview  of  Article  22  of  the  con- 
tract  of   December    14,    1928. 

The  act  of  March  13,  1928  provides  in  part  as 
follows: 
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"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  enter  into  an  agreement  with  the 
Middle  Rio  Grande  Conservancy  District,  a 
political  subdivision  of  the  State  of  New  Mex- 
ico, providing  for  conservation,  irrigation, 
drainage  and  flood-control  for  the  Pueblo  In- 
dian lands  situated  within  the  exterior  bound- 
aries of  the  said  Middle  Rio  Grande  Conserv- 
ancy District,  as  provided  for  by  plans  pre- 
pared for  this  purpose  in  pursance  of  an  Act 
of  February  14,  1927  (Forty-fourth  Statutes 
at  Large,  page  1098)  .  The  construction  cost 
of  such  work,  conservation,  irrigation,  drain- 
age, and  flood-control  work  apportioned  to 
the  Indian  lands  shall  not  exceed  $1,593,311, 
*  *  *  Provided  further,  that  in  determining 
the  share  of  the  cost  of  the  works  to  be  appor- 
tioned to  the  Indian  lands  there  shall  be  taken 
into  consideration  only  the  Indian  acreage 
benefited  which  shall  be  definitely  determined 
by  said  Secretary  and  such  acreage  shall  include 
only  lands  feasibly  susceptible  of  economic  irri- 
gation and  cultivation,  and  materially  bene- 
fited by  this  work." 

From  the  foregoing  it  appears  that  land  to  be  en- 
titled to  a  Government  paid  water  right  under  this 
Act  must  meet  three  requirements.  It  must  first 
be  Pueblo  Indian  land  within  the  Conservancy  Dis- 
trict. Secondly,  it  must  be  land  included  in  the 
plans  made  pursuant  to  the  act  of  February  14, 
1927  (44  Stat.  1098).  And  finally,  it  must  be  land 
found  by  the  Secretary  to  be  benefited  by  the  irri- 
gation  projects. 

Whether  a  particular  parcel  meets  the  last  two 
requirements  is  a  factual  matter  which  can  readily 
be  determined.  The  term  "Pueblo  Indian  lands" 
as  used  in  the  first  requirement  is,  however,  sub- 
ject to  interpretation. 

In  my  opinion  the  proper  interpretation  is  that 
Congress  intended  it  to  include  all  Indian  lands 
owned  as  of  the  date  of  the  act,  and  such  other 
land  as  might  thereafter  be  acquired  for  the  In- 
dians under  the  authority  of  the  act  of  June  7, 
1924.  There  is  no  restriction  in  the  act  based  on 
the  manner  or  time  of  acquiring  title  and  this  want 
of  restriction  is  significant  to  the  conclusion  above 
stated  because  Congress  had  theretofore  authorized 
the  purchase  of  land  adjudged  to  be  non-Indian. 
That  Congress  intended  the  general  plan  of  recla- 
mation undertaken  under  the  act  of  March  13, 
1928,  to  include  land  then  authorized  to  be  pur- 
chased is  entirely  reasonable  and  to  construe  the 
term  "Pueblo  Indian  lands"  to  exclude  land  ac- 
quired by  purchase  is  to  defeat  this  intention. 

There  is,  however,  a  limitation  on  the  purchase 
of  water  rights  for  such  lands.  This  limitation  is 


the  amount  of  money  made  available  by  the  act 
of  March  13,  1928.  The  total  construction  charge 
applicable  to  all  Indian  lands  must  not  exceed 
$1,593,311.  When  the  purchase  of  new  water  rights 
or  the  adjustment  of  construction  charges  on  non- 
Indian  lands  purchased  brings  the  total  above  this 
amount  there  will  have  to  be  further  authority 
from  Congress. 

There  remains  for  consideration  the  question  as 
to  whether  the  lands  under  consideration  are  with- 
in the  purview  of  Article  22  of  the  contract  of 
December  14,  1928.  This  Article  provides  as  fol- 
lows: 

"It  is  mutually  understood  and  agreed  that 
as  to  any  lands  within  any  of  the  Pueblo 
Grants  now  claimed  to  be  in  Pueblo  Indian 
ownership  but  which  may  hereafter  be  held 
under  the  Pueblo  Lands  Act  or  other  laws 
relating  to  such  titles  not  to  belong  to  said 
Pueblos,  thereby  rendering  such  lands  subject 
to  District  operation  and  control,  the  said 
District  shall  then  assess  the  benefits  thereto 
as  provided  by  the  said  Conservancy  Act,  and 
refund  to  the  United  States  any  payments  pre- 
viously paid  for  said  disputed  lands,  and  as 
to  lands  now  claimed  to  be  in  non-Indian 
ownership  but  which  may  hereafter  be  ad- 
judged to  belong  to  said  Pueblo  Indians,  any 
assessments  collected  by  the  District  for  im- 
provements thereon  shall  inure  to  the  benefit 
of  the  United  States  upon  adjustment  being 
made  therefor  as  for  other  lands  improved  un- 
der the  terms  of  this  contract,  it  being  the  in- 
tent of  the  parties  hereto  that  equitable  ad- 
justments shall  be  made  in  all  cases  where 
land  titles  are  subsequent  to  the  date  hereof 
adjudged  to  be  in  ownership  otherwise  than 
now  recognized  between  the  Indians  and  non- 
Indians  where  such  lands  are  subject  to  adjust 
ment  under  the  provisions  of  the  said  Pueblo 
Lands  Act." 

A  strict  construction  of  this  article  leads  to  the 
conclusion  that  the  parties  to  the  contract  did  not 
have  in  mind  changes  of  ownership  by  reason  of 
purchase.  The  expressed  intention  is  that  the  ad- 
justments are  limited  to  adjudged  changes  of  own- 
ership; that  is,  changes  by  reason  of  judicial  pro- 
ceedings taken  under  the  act  of  June  7,   1924. 

That  the  contract  is  so  narrowly  phrased  does 
not,  however,  preclude  its  alteration  within  the 
limits  of  the  broader  authority  existing  under  the 
act  of  March  13,  1928  as  above  pointed  out.  Thus, 
if  non-Indian  lands  are  purchased  and  meet  all 
of  the  requirements  above  set  out,  an  actual  ad- 
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justment  by  payment  under  the  act  of  March  13, 
1928  may  be  made,  such  a  settlement  being  to  that 
extent  a  valid  alteration  of  the  contract  of  Decem- 
ber 14,  1928.  Such  in  effect  is  the  solution  sug- 
gested in  the  Solicitor's  opinion  of  August  4,  1932, 
No.  M.  27145. 

There  is,  however,  a  more  satisfactory  plan  now 
available.  There  is  now  before  me  for  approval  a 
contract  to  be  entered  into  between  the  United 
States  and  the  Conservancy  District  covering  opera- 
tion and  maintenance  charges  on  newly  reclaimed 
Indian  land.  This  contract  is  authorized  to  be 
made  by  the  act  of  August  27,  1935,  (49  Stat.  887) , 
but  it  is  in  the  nature  of  a  supplement  to  the  con- 
tract of  December  14,  1928.  The  act  of  August  27, 
1935,  in  no  wise  curtails  the  authority  existing 
under  the  act  of  March  13,  1928.  I  suggest,  there- 
fore that  the  operation  and  maintenance  contract 
now  before  me  be  altered  by  including  a  provision 
covering  the  adjustment,  in  accordance  with  this 
opinion,  of  construction  charges  on  land  of  the 
kind  now  in  question. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  March  18,  1936. 

T.  A.  Walters,  First  Assistant  Secretary. 


Navajo— Determination  of  Heirs 

March  18,  1936. 

Memorandum  to  the  First  Assistant  Secretary: 

The  revised  order  determining  heirs  of  the  es- 
tate of  Yellow  Hair,  unallotted  member  of  the 
Navajo  Tribe,  is  still  objectionable  as  it  requires 
the  Examiner  of  Inheritance  to  apply  State  law  in 
determining  the  inheritance  of  the  remaining  per- 
sonal property  of  the  decedent.  The  original  order 
in  this  case  prepared  by  the  Probate  Division  of  the 
Indian  Office  required  that  the  entire  estate  be 
distributed  according  to  State  law  and  that  the 
major  portion  of  the  estate  which  had  already 
been  distributed  according  to  tribal  custom  by  a 
tribal  judge  be  recovered  for  redistribution.  This 
order  was  the  subject  of  a  memorandum  addressed 
to  the  Assistant  Secretary  and  signed  by  the  Solici- 
tor, which  pointed  out  that  the  inheritance  of 
personal  property  of  an  unallotted  member  of  the 
Navajo  Tribe  is  not  governed  by  the  laws  of  Ari- 
zona. The  memorandum  proposed  that  "instead  of 


returning  this  case  for  the  purpose  of  redistribut- 
ing in  accordance  with  Arizona  law  the  personal 
property  which  has  been  distributed  in  accordance 
with  tribal  custom,  it  should  be  returned  so  that 
the  entire  estate  may  be  distributed  in  accordance 
with  tribal  custom"  and  that  "The  Examiner  of 
Inheritance  should  take  testimony  as  to  such  cus- 
toms of  inheritance,  in  their  application  to  the 
facts  of  this  case,  and  submit  a  revised  order  de- 
termining heirs  for  departmental  approval."  The 
remaining  estate  consists  of  cash  held  in  the  agency 
office,  which  is  apparently  the  proceeds  of  the  sale 
of  sheep  belonging  to  the  decedent  and  which 
does  not  appear  from  the  facts  submitted  to  be 
trust  property. 

The  Probate  Division  makes  its  present  recom- 
mendation on  the  ground  that  the  Examiner  of 
Inheritance  has  not  the  time  nor  facilities  to  de- 
termine tribal  custom  and  that  disposition  by  the 
Examiner  of  Inheritance  under  State  law  will  as- 
sure rapid  and  efficient  disposition  of  the  property 
to  the  needy  heirs.  It  is  not  necessary  however,  that 
the  Examiner  of  Inheritance  take  part  in  the  dis- 
position of  the  property.  In  fact,  the  matter  is  more 
properly  handled  by  tribal  authorities  since  the 
Secretary  of  the  Interior  has  no  statutory  authority 
for  the  determination  of  heirs  of  unallotted  In- 
dians. In  recognition  of  this  fact,  the  Department 
has  approved  in  the  revised  Law  and  Order  Regu- 
lations, November  27,  1935,  Chapter  3,  section  5, 
the  making  of  a  determination  of  heirs  in  accord- 
ance with  tribal  custom  or  State  law  if  no  custom 
is  proved,  by  the  Courts  of  Indian  Offenses  in 
cases  where  other  than  trust  property  is  involved. 
These  regulations  apply  to  the  Navajo  Reservation 
as  there  are  such  courts  already  maintained  there. 
(See  "Application  of  Regulations",  page  1,  Law 
and  Order  Regulations.)  Moreover  it  appears  that 
the  Navajo  Courts  of  Indian  Offenses  are  in  a 
position  to  perform  this  function.  If  additional 
facilities  are  needed,  this  should  be  undertaken  as 
part  of  the  obligation  to  equip  the  court  as  pro 
vided  in  the  Regulations.  The  proper  functioning 
of  these  courts  should  then  relieve  the  Examiners 
of  Inheritance  and  the  Probate  Division  of  some  of 
their  overburden  of  work.  It  is  therefore  suggested 
that  the  Superintendent  in  possession  of  the  prop 
erty  in  question  be  instructed  to  turn  over  the 
property  to  those  persons  determined  by  the  Court 
of  Indian  Offenses  in  his  jurisdiction  to  be  the 
heirs  of  Yellow  Hair.  Moreover  it  is  suggested  that 
the  claimants  be  informed  of  their  privilege  of 
bringing  the  case  before  the  court. 

Nathan  R.  Margold, 

Solicitor. 


March  20,   1936 
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Ft.  Belknap  Land  Purchase- 
Reorganization  Act 

March  20,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  and  memorandum  relative 
to  the  purchase  of  lands  under  section  5  of  the 
Indian  Reorganization  Act  of  June  18,  1934,  for 
the  benefit  of  the  Fort  Belknap  Indians  raise  the 
question  of  the  proper  description  of  the  benefi- 
ciaries under   the   deed. 

The  letter  as  drafted  proposes  that  the  deed  shall 
run  in  favor  of  the  United  States  of  America  in 
trust  for  the  Assiniboin,  Gros  Ventre,  and  other 
Indian  tribes  of  the  Fort  Belknap  Reservation.  In 
my  opinion  this  is  an  improper  designation. 

The  Indians  of  the  Fort  Belknap  Reservation 
are,  ethnologically,  of  two  tribes.  Neither  of  these 
tribes  is  restricted  to  the  Fort  Belknap  Reserva- 
tion. The  Assiniboins  are  located  as  well  on  the 
Fort  Peck  and  perhaps  other  reservations.  The 
Gros  Ventre  are  located  not  only  on  the  Fort 
Belknap  Reservation  but  also  on  the  Fort  Berthold 
Reservation.  Neither  the  Assiniboin  nor  the  Gros 
Ventre  tribes  have  any  separate  tribal  organization. 

The  Assiniboin  and  Gros  Ventre  of  the  Fort 
Belknap  Reservation  have  been  recognized  politi- 
cally as  a  single  tribe  for  many  years.  These  Indians 
have  had  a  single  tribal  council  since  at  least  1922. 
The  tribal  land  of  the  reservation  is  owned  by  the 
"Fort  Belknap  Indians"  as  a  tribe  and  not  by  the 
Assiniboin  and  Gros  Ventre  tribes  as  such.  Tribal 
funds  are  likewise  owned  by  the  Fort  Belknap  In- 
dians as  a  tribe.  In  short,  those  portions  of  the 
Assiniboin  and  Gros  Ventre  tribes  located  on  the 
Fort  Belknap  Reservation  have  actually  amalga- 
mated to  form  a  united  or  confederated  tribe  as 
has  been  the  case  historically  with  the  Cherokees 
and  Delawares,  with  the  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Reservation,  with 
the  three  affiliated  tribes  of  the  Fort  Berthold  Res- 
ervation, and  with  many  other  Indian  groups.  It 
is,  therefore,  entirely  proper  to  treat  the  Indians  of 
this  reservation  as  a  single  tribe  for  which  land 
may  be  acquired  and  which  may,  through  its  elec- 
ted council,  participate  in  the  administration  of 
such   land. 

Even  if  these  tribes  had  not  amalgamated  prior 
to  the  adoption  of  their  present  constitution,  it 
must  be  held  that  under  that  constitution  they  con- 
stitute a  single  tribe. 

Section  16  of  the  Indian  Reorganization  Act 
specifies  that  tribes  residing  on  the  same  reservation 
may  organize  together,  adopt  a  single  constitution, 


and  as  a  tribe  exercise  certain  powers.  The  Fort 
Belknap  Indians  have  in  fact  organized  as  a  single 
tribe  and  adopted  the  name  "Fort  Belknap  Indian 
Community".  Title  to  any  land  acquired  for  this 
tribe  shoud  be  vested  in  "The  United  States  of 
America  in  trust  for  the  Fort  Belknap  Indian  Com- 
munity." 

Nathan  R.  Margold, 

Solicitor. 


Chippewa  Enrollmet 

March  24,  J 9  36. 
Memorandum  for  Mr.  Zimmerman: 

Further  consideration,  based  on  your  memo 
randum  of  January  24,  has  been  given  to  the 
matter  of  enrollment  of  Patricia  Gained  Peron  and 
Donna  Peron,  children  of  Mrs.  Leona  Leslin  Peron, 
with  the  Red  Lake  Band  of  Chippewa  Indians  in 
Minnesota. 

By  memorandum  of  May  14,  1935,  the  Acting 
Solicitor  returned  these  applications  for  the  reason, 
first,  that  the  Red  Lake  Band  of  Indians  in  general 
council  assembled  had  rejected  the  applications 
and,  second,  that  the  mother  of  these  children  had 
abandoned  her  tribal  relations  prior  to  birth  of  the 
children.  This  latter  conclusion  was  based  upon 
the  record  then  submitted  showing  that  the  mother 
had  long  been  absent  from  the  reservation  and 
while  so  absent  had  married  a  white  man  to  which 
union  the  children  were  born.  The  information 
now  at  hand,  obtained  upon  further  investigation, 
shows  that  the  absence  of  the  mother  from  the 
reservation  was  comparatively  short  after  her  mar- 
riage. For  this  reason  and  as  abandonment  of  tribal 
relations  is  not  to  be  imputed  to  trifling  circum- 
stances, I  should  be  inclined  to  agree  with  you  that 
the  enrollment  of  these  children  should  be  ap- 
proved were  it  not  for  the  adverse  action  of  the 
Red  Lake  Tribal  Council.  This  tribal  action,  while 
subject  to  the  supervisory  authority  of  the  Secre- 
tary, in  enrollment  matters,  where  the  distribution 
of  tribal  funds  and  other  property  under  the  super- 
vision and  control  of  the  Federal  government  are 
involved,  nevertheless  should  I  think,  be  regarded 
as  controlling  in  doubtful  cases.  If,  as  your  memo- 
randum indicates,  the  action  of  the  tribal  council 
was  induced  by  a  misunderstanding  of  the  atti- 
tude of  the  Department  in  these  particular  cases, 
I  suggest  that  consideration  be  given  to  resubmis- 
sion of  the  application  to  the  tribal  council  with 
the  statement  of  your  views  in  the  matter. 

Nathan  R.  Margold, 

Solicitor. 
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Navajo— Authority  of  Special 
Disbursing  Agent 

March  25,  1936. 

Memorandum  for  the  Assistant  Commissioner 
of  Indian  Affairs: 

The  attached  letter  relative  to  the  authority  of 
the  Special  Disbursing  Agent  for  the  Navajo 
Agency  to  collect  the  savings  account  of  a  de- 
ceased Navajo  Indian,  prepared  in  your  office  for 
the  signature  of  the  Acting  Chief,  Division  of  Ap- 
pointments, is  returned  to  you  for  further  con- 
sideration. 

The  only  authority  under  which  a  Special  Dis- 
bursing Agent  may  collect  such  accounts  is  that 
conveyed  by  the  act  of  February  25,  1933  (47  Stat. 
907)    which   provides: 

"That  any  money  accruing  from  the  Veterans' 
Administration  or  other  governmental  agency 
to  incompetent  adult  Indians  or  minor  In- 
dians, who  are  recognized  wards  of  the  Fed- 
eral Government,  for  whom  no  legal  guardians 
or  other  fiduciaries  have  been  appointed  may 
be  paid,  in  the  discretion  of  the  Administrator 
of  Veterans'  Affairs,  or  other  head  of  a  gov- 
ernmental bureau  or  agency,  having  such 
funds  for  payment,  to  such  superintendent  or 
other  bonded  officer  of  the  Indian  Service  as 
the  Secretary  of  the  Interior  shall  designate, 
for  the  use  of  such  beneficiaries,  or  to  be  paid 
to  or  used  for,  the  heirs  of  such  deceased 
beneficiaries,  to  be  handled  and  accounted  for 
by  him  with  other  moneys  under  his  control, 
in  accordance  with  existing  law  and  the  regu- 
lations of  the  Department  of  the  Interior." 

I  am  of  the  opinion  that  the  language  of  this 
act  is  broad  enough  to  cover  the  situation  pre- 
sented in  the  attached  letter  of  the  Third  Assistant 
Postmaster   General. 

The  proposed  answer  to  that  letter,  however, 
fails  to  conform  to  the  requirements  of  the  above 
statute.  It  should  be  limited,  as  the  statute  requires, 
to  the  contingency  that  "no  legal  guardians  or 
other  fiduciaries  have  been  appointed."  Under  the 
revised  law  and  Order  Regulations  approved  by 
the  Secretary  of  the  Interior  on  November  27, 
1935,  courts  of  Indian  offenses  may  provide  for  the 
disposition  of  decedents'  estates  which  do  not  in- 
volve allotted  lands  and  may  presumably,  in  the 
exercise  of  this  power,  appoint  "legal  guardians 
or  other  fiduciaries."    (Mackey  v.  Coxe,  18,  Howe, 


100,  and  other  cases  cited  in  Solicitor's  Opinion  on 
powers  of  Indian  tribes,  approved  October  25, 
1934,  pages  45-50) . 

Accordingly,  any  authority  conferred  upon  the 
Special  Disbursing  Agent  of  the  Navajo  Agency 
to  receive  funds  accruing  from  any  Government 
agency  covered  by  the  statute  above  quoted,  should 
be  expressly  limited  to  cases  where  the  court  of 
Indian  Offenses  having  jurisdiction  over  the  estate 
has  failed  to  appoint  an  administrator  or  other 
fiduciary. 

I  recommend  that  a  statement  expressly  author- 
izing the  said  employees  to  receive  such  funds  be 
prepared  for  the  signature  of  the  Secretary  and  that 
a  copy  of  such  statement  be  forwarded  to  the  Third 
Assistant  Postmaster  General. 

Solicitor. 


Kiowa  Crop  Mortgages 

March  25,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Your  letter  of  February  24  to  the  Superintendent 
of  the  Kiowa  Indian  Agency  regarding  the  validity 
of  mortgages  of  growing  crops  given  by  Indians 
who  farm  their  trust  allotments,  is  returned. 

In  deciding  this  question  your  letter  fails  to 
distinguish  between  growing  crops  prior  to  sever- 
ance and  crops  which  have  been  severed  or  har- 
vested. I  am  aware  of  no  restriction  which  prevents 
an  Indian  who  farms  his  own  land  from  harvesting 
and  disposing  of  the  crop  as  he  deems  best.  Grow- 
ing crops,  however,  are  a  part  of  the  land  and  are 
held  in  trust  by  the  Government  the  same  as  the 
land  and  neither  a  sale  nor  mortgage  thereof  prior 
to  severance  is  valid  without  the  consent  of  the 
Government.  United  States  v.  First  National  Bank 
282  Fed.  330.  I  suggest  that  this  distinction  with 
respect  to  the  capacity  of  the  allottee  to  deal  with 
his  crops  prior  to  and  after  severance  be  brought 
out  clearly  in  your  letter.  There  should  be  added, 
of  course,  the  further  statement  that  the  authority 
conferred  upon  the  allottee  to  sell  the  land  with 
the  approval  of  the  Secretary  of  the  Interior  (act 
of  March  1,  1907,  34  Stat.  1018),  includes  the  lesser 
authority  to  sell  or  mortgage  growing  crops  with 
like  approval. 

Nathan  R.  Margold, 

Solicitor. 


March  31,   1936 
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Educational  Loans  to  Indians 
M-28317  March  31,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  the  questions 
(1)  whether  loans  under  section  11  of  the  act  of 
June  18,  1934  (48  Stat.  984),  and  the  provisions 
of  the  appropriation  act  pursuant  thereto  may  be 
made  to  students  in  a  special  course  of  technical 
study  maintained  under  the  auspices  of  a  Govern- 
ment Indian  school  and  on  a  Government  school 
campus  although  separate  from  the  regular  school, 
and  (2)  whether  the  loans  may  be  extended  to 
pupils  at  such  a  school  in  excess  of  their  actual 
expenses  at  the  school  to  enable  them  to  support 
their  families  while  in  training. 

The  Commissioner  of  Indian  Affairs  has  re- 
ported that  a  need  has  arisen  for  technical  instruc- 
tion of  Indian  personnel  engaged  in  road  work  on 
Indian  reservations  in  the  operation  and  repair 
of  road  machinery.  Lack  of  such  training  is  an 
obstacle  to  the  effectuation  of  the  express  policy  of 
Congress  and  the  Interior  Department  to  stimulate 
Indian  employment  and  advancement  in  the  In- 
dian services.  It  is  proposed  that  a  short  course  in 
mechanics  be  established  under  the  Phoenix  In- 
dian School  and  on  its  campus  for  road  men  rec- 
ommended from  each  of  the  road  districts  by  the 
various  superintendents.  A  number  of  these  young 
men  will  be  married  and  will  be  unable  to  take 
the  course  unless  financial  support  is  provided  for 
their  families  during  the  period  of  the  course.  The 
superintendents  will  be  prepared  to  contract  for 
the  reemployment  of  the  students  with  the  assur- 
ance that  a  proportion  of  their  educational  loans 
will  be  repaid  monthly  until  the  entire  amount  is 
amortized  from  their  wages. 

Section  11  of  the  act  of  June  18,  1934  (48  Stat. 
984) ,  reads  as  follows: 

"There  is  hereby  authorized  to  be  appro- 
priated, out  of  any  funds  in  the  United  States 
Treasury  not  otherwise  appropriated,  a  sum 
not  to  exceed  $250,000  annually,  together  with 
any  unexpended  balances  of  previous  appro- 
priations made  pursuant  to  this  section,  for 
loans  to  Indians  for  the  payment  of  tuition 
and  other  expenses  in  recognized  vocational 
and  trade  schools:  Provided,  That  not  more 
than  $50,000  of  such  sum  shall   be  available 


for  loans  to  Indian  students  in  high  schools 
and  colleges.  Such  loans  shall  be  reimbursable 
under  rules  established  by  the  Commissioner 
of   Indian   Affairs." 

The  Appropriation  Act  for  the  current  fiscal 
year  (49  Stat.  190)  provides  for  educational  loans 
to  Indians  as   follows: 

"For  loans  to  Indians  for  the  payment  of  tui- 
tion and  other  expenses  in  recognized  voca- 
tional and  trade  schools,  in  accordance  with 
the  provisions  of  the  Act  of  June  18,  1934  (48 
Stat.,  p.  986),  $175,000,  reimbursable:  Pro- 
vided, That  not  more  than  $35,000  of  such 
sum  shall  be  available  for  loans  to  Indian  stu- 
dents in  high  schools  and  colleges." 

(1)  The  answer  to  this  question  depends  upon 
whether  the  school  involved  falls  within  the  class 
of  "recognized  vocational  and  trade  schools."  That 
educational  loans  made  under  the  Reorganization 
Act  cited  above  and  the  Appropriation  Act  for 
specialized  vocational  courses  must  be  confined  to 
study  in  "recognized  vocational  and  trade  schools" 
was  stated  by  the  Comptroller  General  in  his  letter 
to  this  Department  dated  July  23,  1935.  The 
Phoenix  Indian  School  is  a  vocational  school,  rec- 
ognized by  Congress  as  such,  receiving  an  addi- 
tional appropriation  of  $50  per  capita  over  and 
above  the  usual  Federal  appropriations  for  Indian 
schools  because  of  the  higher  cost  of  operating  vo- 
cational schools  of  this  type.  It  has  not  been  as- 
sumed in  the  correspondence  with  the  Comptroller 
on  the  subject  of  educational  loans  that  a  loan  can 
be  made  only  to  students  preparing  to  take  all  the 
courses  offered  by  the  school  for  graduation  pur- 
poses. On  the  contrary  it  has  been  recognized  that 
loans  are  both  necessary  and  available  for  students 
who  require  only  separate  or  special  courses  in  par- 
ticular subjects.  It  is  my  opinion  that  special 
courses  in  vocational  subjects  given  by  or  under 
the  auspices  of  a  recognized  vocational  school  are 
within  the  plain  intent  of  the  statutes  cited. 

(2)  The  question  of  whether  loans  may  be  ex- 
tended to  pupils  at  such  a  school  in  excess  of  their 
actual  expenses  at  the  school  cannot  be  answered 
with  any  degree  of  confidence  upon  the  basis  of 
the  language  of  the  statute  or  the  legislative  his- 
tory of  the  relevant  provisions.  On  this  point  no 
relevant  opinions  of  the  Comptroller  General  have 
been  brought  to  my  attention.  An  opinion  of  the 
Interior  Department  on  such  a  question  could  give 
no  reasonable  assurance  to  disbursing  agents  of  the 
Department  that  their  accounts  would  not  be  sub- 
ject to  exceptions  with  respect  to  such  loans.  I  must 
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therefore  decline   to  rule  on   the  second  question 
presented. 

Nathan  R.  Margold, 

Solicitor. 

Approved:   March  31,   1936. 

T.  A.  Walters,  First  Assistant  Secretary. 


Ownership  of  Island  Within 
Ft.  Berthold  Reservation 


M-28120 


March  31,  1936. 


Synopsis 

Re:  Title  to  island  in  the  Missouri  River  within 
the  Fort  Berthold  Indian  Reservation. 

Held:  An  island  formed  in  a  navigable  stream 
within  an  Indian  reservation  is  a  part  of  the 
reservation  if  the  river  bed  was  part  of  an 
area  reserved  for  Indian  use  prior  to  the  ad- 
mission of  the  State  in  which  the  reservation 
is  located. 

That  a  certain  island  in  the  Missouri  Rivet- 
within  the  boundaries  of  the  Fort  Berthold 
Indian  Reservation  is  part  of  the  Indian 
reservation. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  the  question 
of  the  ownership  of  part  of  an  island  in  the  Mis- 
souri River  lying  within  the  boundaries  of  the 
Fort  Berthold  Indian  Reservation. 

The  land  in  question  has  been  formed  out  of 
the  bed  of  the  Missouri  River  since  1889,  accord- 
ing to  the  findings  of  the  Commissioner  of  the 
General  Land  Office.  Prior  to  the  formation  of 
this  island,  North  Dakota  had  been  admitted  to 
statehood.  Act  of  February  22,  1889  (25  Stat.  676) . 
The  question  arises:  "Did  the  island,  upon  its  for- 
mation, become  the  property  of  the  State  of  North 
Dakota,  or  did  it  become  a  part  of  the  reservation 
held  by  the  United  States  in  trust  for  the  Fort 
Berthold   Indians." 

As  a  general  rule,  islands  formed  in  navigable 
streams  belong  to  the  sovereign  state  which  owns 
the  river  bed.  Section  5475  of  the  Compiled  Laws 
of  North  Dakota,   1913,  provides: 

"Islands  and  accumulation  of  lands  formed 
in  beds  of  streams  which  are  navigable  belong 
to  the  State,  if  there  is  no  title  or  prescription 
to  the  contrary." 


It  is  well  established,  however,  that  tide  lands 
and  beds  of  navigable  streams  which  have  been 
made  part  of  an  Indian  reservation,  by  treaty  or 
otherwise,  do  not  pass  to  a  State  subsequently 
created.  United  States  v.  Stotts  (49  Fed.  (2d)  619)  ; 
Taylor  v.  United  States   (44  Fed.    (2d)   531)  . 

The  question  in  each  case  is  whether  prior  to  the 
admission  of  the  territory  to  statehood  the  land 
has  been  made  part  of  an  Indian  reservation,  or 
otherwise  reserved  for  some  public  purpose  of  the 
Federal  Government.  In  United  States  v.  Holt 
Bank    (270  U.S.  49,  55)  ,  the  court  declared: 

"It  is  settled  law  in  this  country  that  lands 
underlying  navigable  waters  within  a  State  be- 
long to  the  State  in  its  sovereign  capacity  and 
may  be  used  and  disposed  of  as  it  may  elect, 
subject  to  the  paramount  power  of  Congress 
to  control  such  waters  for  the  purposes  of  navi- 
gation in  commerce  among  the  States  and  with 
foreign  nations,  and  subject  to  the  qualifica- 
tion that  where  the  United  States,  after  ac- 
quiring the  territory  and  before  the  creation  of 
the  State,  has  granted  rights  in  such  lands  by 
way  of  performing  international  obligations, 
or  effecting  the  use  or  improvement  of  the 
lands  for  the  purposes  of  commerce  among 
the  States  and  with  foreign  nations,  or  carry- 
ing out  other  public  purposes  appropriate  to 
the  objects  for  which  the  territory  was  held, 
such  rights  are  not  cut  off  by  the  subsequent 
creation  of  the  State,  but  remain  unimpaired, 
and  the  rights  which  otherwise  would  pass  to 
the  State  in  virtue  of  its  admission  into  the 
Union  are  restricted  or  qualified  accordingly. 
Barney  v.  Keokuk,  94  U.S.  324,  338;  Shively  v. 
Bowlby,  152  U.S.  1,  47-48,  57-58;  Scott  v. 
Lattig,  227  U.S.  229,  242;  Port  of  Seattle  v. 
Oregon  &  Washington  R.  R.  Co.,  255  U.S.  56, 
63;  Brewer-Elliott  Oil  &  Gas  Co.  v.  United 
States,  260  U.S.  77,  83-95.  But,  as  was  pointed 
out  in  Shively  v.  Bowlby,  pp.  49,  57-58,  the 
United  States  early  adopted  and  constantly  has 
adhered  to  the  policy  of  regarding  lands  under 
navigable  waters  in  acquired  territory,  while 
under  its  sole  dominion,  as  held  for  the  ulti- 
mate benefit  of  future  States,  and  so  has  re- 
frained from  making  any  disposal  thereof,  save 
in  exceptional  instances  when  impelled  to  par- 
ticular disposals  by  some  international  duty  or 
public  exigency.  It  follows  from  this  that  dis- 
posals by  the  United  States  during  the  territor- 
ial period  are  not  lightly  to  be  inferred,  and 
should  not  be  regarded  as  intended  unless  the 
intention  was  definitely  declared  or  otherwise 
made    very   plain." 
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The  ownership  of  the  island  in  question,  there- 
fore, turns  upon  the  narrow  issue:  "Was  the  bed 
of  the  Missouri  River  a  part  of  that  territory  which 
was  reserved  to  the  Fort  Berthold  Indians  prior  to 
the  admission  of  North  Dakota  to  the  Union?" 

The  steps  in  the  creation  of  the  present  Fort 
Berthold  Reservation  are  traced  in  detail  in  the 
case  of  Fort  Berthold  Indians  v.  United  States  (71 
Ct.  CI.  308) .  The  court's  special  findings  of  fact 
show  that  by  the  treaty  of  Fort  Laramie,  dated 
September  17,  1851  (11  Stat.  749),  a  large  tract  of 
land,  of  which  the  Missouri  River  at  the  point  in 
question  was  a  northeastern  boundary,  was  recog- 
nized as  "territory  of  the  Gros  Ventre,  Mandan, 
and  Arickaree  Nations"  and  that  "in  making  this 
recognition  and  acknowledgment,  the  aforesaid 
Indian  Nations  do  not  hereby  abandon  or  preju- 
dice any  rights  or  claims  they  may  have  to  other 
lands;  and  further,  that  they  do  not  surrender  the 
privilege  of  hunting,  fishing,  or  passing  over  any 
of  the  tracts  of  country  heretofore  described".  Sub- 
sequently, by  Executive  order  dated  April  12,  1870, 
new  boundaries  were  fixed  for  the  Reservation  of 
the  Arickaree,  Gros  Ventre  and  Mandan  Indians, 
since  known  as  the  Fort  Berthold  Reservation. 
These  boundaries  included  territory  on  both  sides 
of  the  Missouri  River,  at  the  point  now  in  con- 
troversy. The  Executive  order  made  no  express 
reference  to  the  bed  of  the  river.  In  this  respect 
the  facts  here  presented  are  different  from  those 
presented  in  United  States  v.  Stotts,  supra,  where 
tide  lands  were  expressly  reserved  to  the  Lummi 
Tribe,  or  in  Taylor  v.  United  States,  supra,  where 
the  river  bed  had  been  transferred  to  the  State  of 
Washington  prior  to  the  creation  of  a  reservation. 

Again,  the  facts  presented  in  the  instant  case  are 
distinguishable  from  those  involved  in  Haight  v. 
City  of  Keokuk  (4  Iowa  199) ,  and  Barney  v. 
Keokuk  (94  U.S.  324) ,  where  the  grant  of  land 
was  made  to  individual  Indians  rather  than  to  a 
political  body,  and  was  therefore  construed  to  run 
to  the  river  edge  rather  than  to  the  medium  filurn 
aquae.  In  the  instant  case  the  grant  of  territory 
runs  in  favor  of  a  political  body,  with  which  the 
United  States  dealt  by  treaty  and  which  could,  with 
entire  propriety,  receive  a  grant  of  title  to  the  bed 
of  a  navigable  stream.  See  Taylor  v.  United  States, 
supra,  at  534;  Fort  Berthold  v.  United  States, 
supra;  Solicitor's  Opinion  (M.  27781)  on  Powers 
of  Indian  Tribes,  approved  October  25,  1934, 
at  pp.  5-23. 

Finally  the  case  is  distinguishable  from  United 
States  v.  Holt  Bank,  supra,  in  which  the  court 
found  the  bed  of  Mud  Lake  had  not  been  included 
as  a  part  of  the  Red  Lake  Reservation.  The  court 
summarized  the  facts  leading  to  this  conclusion  as 
follows: 


"*  *  *  There  was  no  formal  setting  apart  of 
what  was  not  ceded,  nor  any  affirmative  decla- 
ration of  the  rights  of  the  Indians  therein,  nor 
any  attempted  exclusion  of  others  from  the  use 
of  navigable  waters.  The  effect  of  what  was 
done  was  to  reserve  in  a  general  way  for  the 
continued  occupation  of  the  Indians  what 
remained  of  their  aboriginal  territory;  and 
thus  it  came  to  be  known  and  recognized  as  a 
reservation.  Minnesota  v.  Hitchcock,  185  U.S. 
373,  389.  There  was  nothing  in  this  which  even 
approaches  a  grant  of  rights  in  lands  under- 
lying navigable  waters;  nor  anything  evincing 
a  purpose  to  depart  from  the  established  pol- 
icy, before  stated,  of  treating  such  lands  as 
held  for  the  benefit  of  the  future  State."  (At 
page  58.) 

In  the  instant  case  there  was,  very  clearly,  a 
formal  setting  apart  to  the  Indians  of  territory  on 
both  sides  of  the  river  bed  here  in  question.  This 
was  done  under  circumstances  requiring  an  inter- 
national agreement  between  the  United  States  and 
the  Indian  Nations  concerned.  The  instant  case 
thus  falls  fairly  within  the  exception  which  the 
Supreme  Court  has  recognized  to  the  general  policy 
above  stated. 

On  the  question  of  the  intent  of  Congress,  the 
words  of  the  United  States  Supreme  Court  in 
Donnelly  v.  United  States  (228  U.S.  243)  are  ap- 
plicable to  the  instant  case.  In  the  Donnelly  case, 
a  question  of  Federal  jurisdiction  turned  on  the 
issue  of  whether  the  river  bed  of  the  Klamath 
River  was  part  of  the  Hoopa  Valley  Reservation. 
The  language  of  the  Executive  order  describing 
such  reservation  was  essentially  similar  to  the  lan- 
guage used  in  the  Executive  order  of  1870  defin- 
ing the  territory  of  the  Fort  Berthold  Reservation. 
The  Court  declared: 

"Does  the  reservation  include  the  bed  of  the 
Klamath  River?  The  descriptive  words  of  the 
order  are  'a  tract  of  country  one  mile  in  width 
on  each  side  of  the  Klamath  River  and  extend- 
ing,' etc.  It  seems  to  us  clear  that  if  the  United 
States  was  the  owner  of  the  river  bed,  a  reas- 
onable construction  of  this  language  requires 
that  the  river  be  considered  as  included  within 
the  reservation.  Indeed,  in  view  of  all  the  cir- 
cumstances, it  would  be  absurd  to  treat  the 
order  as  intended  to  include  the  uplands  to 
the  width  of  one  mile  on  each  side  of  the  river, 
and  at  the  same  time  to  exclude  the  river.  As 
a  matter  of  history  it  plainly  appears  that  the 
Klamath  Indians  established  themselves  along 
the  river  in  order  to  gain  a  subsistence  by  fish- 
ing. The  reports  of  the  local  Indian  agents  and 
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superintendents  to  the  Commissioners  of  In- 
dian Affairs  abound  in  references  to  fishing  as 
their  principal  subsistence,  and  the  river  is 
described  as  running  in  a  narrow  canyon 
through  a  broken  country,  the  Indians  as 
dwelling  in  small  villages  close  to  its  banks. 
*   *   *"    (At  page  259.) 

The  question  of  navigability  of  the  Missouri 
River  at  the  point  in  question  is  irrelevant  to  the 
question  of  ownership  of  the  river  bottom.  Clearly 
neither  the  State  of  North  Dakota  nor  any  In- 
dian tribe  could  interfere  with  commerce  on  a 
navigable  stream,  regardless  of  the  ownership  of 
the  land  under  water.  The  question  of  such  own- 
ership should  be  considered  in  terms  of  its  actual 
implications.  It  is  well  known  that  the  Missouri 
River  in  the  region  of  the  Fort  Berthold  Reserva- 
tion is  a  river  of  changing  outlines,  with  banks 
generally  moving  in  one  direction  or  another  and 
sometimes  in  both  directions  at  once.  Can  it  be 
plausibly  declared  that  at  the  time  of  setting  aside 
Fort  Berthold  Reservation  the  Government  in- 
tended to  recapture  islands  or  strips  of  land  that 
might  be  formed  from  what  was  at  the  moment 
river  bottom?  Or  did  the  Government  simply  re- 
serve what  it  could  not  in  any  event  alienate, 
namely,  a  public  highway  for  navigation  under 
Federal  protection  and  control? 

Viewed  in  this  light,  the  intent  of  the  Govern- 
ment appears  clear.  I  am  of  the  opinion  that  the 
river  bed,  at  the  point  in  question,  was  part  of  the 
Fort  Berthold  Indian  Reservation  prior  to  the  ad- 
mission of  North  Dakota  to  statehood.  The  State 
of  North  Dakota,  on  its  admission  to  the  Union, 
expressly  disclaimed  all  right  and  title  to  Indian 
lands.  Constitution  of  North  Dakota,  Article  XVI, 
section  203.  It  follows  that  islands  subsequently 
formed  from  the  river  bed,  which  belonged  to  the 
Indians  of  the  Fort  Berthold  Reservation,  retained 
the  original  status  of  the  river  bed  and  must  now 
be  recognized  as  part  of  the  Fort  Berthold  Reserva- 
tion. 

Nathan   R.  Margold, 

Solicitor. 

Approved:  March  31,  1936. 

T.  A.  Walters,  First  Assistant  Secretary. 

Sioux— Elections  on  Constitutions 

April  15,  1936. 

Memorandum  to  Mr.  Zimmerman 
Assistant  Commissioner  of  Indian  Affairs. 

In  connection  with  the  matter  of  calling  elections 
on  the  constitutions  for  the  Lower  Sioux   Indian 


Community  and  the  Prairie  Island  Indian  Commu- 
nity under  the  Pipestone  jurisdiction,  the  two  con- 
stitutions and  the  letters  addressed  to  the  two 
constitutional  committees  have  been  revised  in  this 
office  to  accord  with  certain  legal  principles. 

Neither  of  these  two  Indian  groups  constitutes 
a  tribe  but  each  is  being  organized  on  the  basis  of 
their  residence  upon  reserved  land.  After  careful 
consideration  in  the  Solicitor's  Office  it  has  been 
determined  that  under  section  16  of  the  Indian 
Reorganization  Act  a  group  of  Indians  which  is 
organized  on  the  basis  of  a  reservation  and  which 
is  not  an  historical  tribe  may  not  have  all  of  the 
powers  enumerated  in  the  Solicitor's  opinion  on 
the  Powers  of  Indian  Tribes  dated  October  25, 
1934.  The  group  may  not  have  such  of  those  powers 
as  rest  upon  the  sovereign  capacity  of  the  tribe  but 
may  have  those  powers  which  are  incidental  to  its 
ownership  of  property  and  to  its  carrying  on  of 
business,  and  those  which  may  be  delegated  by  the 
Secretary  of  the  Interior. 

In  the  case  of  these  two  communities  three  of  the 
powers  listed  in  the  constitutions  have  been  found 
not  to  be  within  the  permissable  limits  of  the 
powers  for  such  group.  These  powers  were  the 
power  to  condemn  land  of  members  of  the  commu- 
nity, to  regulate  the  inheritance  of  the  property  of 
members  of  the  community,  and  to  levy  taxes  upon 
members  of  the  community.  The  first  two  powers 
were  eliminated  but  the  last  was  modified  to  re- 
strict it  to  a  permissible  scope  by  allowing  the  levy- 
ing of  assessments  upon  members  of  the  tribe  for 
the  use  of  community  property  and  privileges.  As 
these  assessments  would  be  incidental  to  the  owner- 
ship of  community  property  it  is  considered  that 
the  community  would  be  privileged  to  impose  them. 
The  reasons  for  these  changes  were  reported  to  the 
Indians  in  the  letters  to  the  constitutional  com- 
mittees. It  is  believed  that  the  Indians  will  have  no 
objections  to  these  changes  but  if  they  should  have 
they  may  seek  the  postponement  of  the  elections  as 
already  suggested  in  the  letters  addressed  to  the 
committees.  The  remaining  powers  were  found 
justified  on  the  bases  of  one  of  the  above  mentioned 
principles.  The  power  over  law  and  order  is  made 
subject  to  review  by  the  Secretary  of  the  Interior, 
and  may  be  sustained  as  a  delegation  of  power. 

As  these  changes  were  legally  necessary  and  did 
not  involve  considerations  of  policy  and  as  there 
has  been  prolonged  delay  in  calling  the  elections  for 
these  two  communities,  the  above  changes  were 
made  in  this  office  without  returning  the  files  to 
the  Indian  Office.  It  is  requested  that  you  call  this 
memorandum  to  the  attention  of  the  Organization 
Division  in  order  that  the  above  stated  legal  prin- 
ciples may  be  followed  in  future  cases  of  organiza- 
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tions  of  Indians  upon  the  basis  of  residence  on  a 
reservation. 

Solicitor. 


Five  Civilized  Tribes— Attorney's  Fees 
M-28309  April  16,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  request  of  the  Assistant  Commissioner  of 
Indian  Affairs,  a  question  relating  to  the  applica- 
tion of  F.  M.  Goodwin  and  associates,  attorneys, 
of  Washington,  D.C.,  for  the  allowance  of  a  fee  for 
services  rendered  in  representing  the  petitioner  in 
the  Sandy  Fox  case  (Superintendent  of  the  Five 
Civilized  Tribes  v.  Cormnissioner  of  Internal  Rev- 
enue, 295  U.S.  418) ,  has  been  submitted  to  me  for 
opinion.  Before  proceeding  to  a  discussion  of  the 
immediate  problem,  however,  it  is  essential  that  the 
events  leading  to  and  including  a  certain  arrange- 
ment between  the  Department  and  the  applicants, 
the  scope  of  which  is  in  dispute,  be  reviewed  briefly. 

Prior  to  1924,  the  Department  had  employed 
Wolf  and  Company,  of  Chicago,  Illinois,  and  the 
F.  W.  Freeborn  Engineering  Corporation,  of  Tulsa, 
Oklahoma,  in  behalf  of  the  restricted  members  of 
the  Five  Civilized  Tribes,  to  assist  in  seeking  the 
abatement  or  refund  of  certain  Federal  income 
taxes  for  the  years  1917  to  1920,  inclusive,  under 
various  headings,  including  depletion,  depreciation 
and  discovery  allowances.  Certain  recoveries  were 
thereby  effected.  The  question  then  arose  whether 
income  derived  from  tax  exempt  land  held  by  a 
restricted  Indian  should  be  subject  to  any  Federal 
income  tax.  With  the  approval  of  the  Department, 
a  number  of  Indians  thereupon  employed  Messrs. 
Robert  B.  Keenan,  of  Tulsa,  and  W.  R.  Banker,  of 
Muskogee,  Oklahoma,  to  prosecute  claims  for  re- 
funds of  income  taxes  paid  during  past  years,  and 
other  Indians  employed  other  attorneys  for  the  same 
purpose. 

On  March  15,  1924,  the  Attorney  General  ren- 
dered an  opinion  (34  Ops.  Atty.  Gen.  275)  favor- 
able to  the  Indians'  contention  and  Treasury  Deci- 
sion No.  3570,  in  pursuance  thereof,  was  issued 
shortly  thereafter.  Thereupon,  the  Superintendent 
of  the  Five  Civilized  Tribes  filed  refund  claims  with 
the  Collector  of  Internal  Revenue  for  the  Okla- 
homa District  in  behalf  of  a  number  of  restricted 
members  of  the  Tribes. 


On  January  12,  1932,  Mr.  Goodwin,  who  with 
his  associates  had  been  active  in  similar  Osage 
income  tax  refund  cases,  addressed  a  letter  to  the 
First  Assistant  Secretary  of  the  Interior,  from  which 
the  following  is  quoted: 

"The  Superintendent  of  the  Five  Civilized 
Tribes,  on  behalf  of  the  incompetent  members 
of  the  said  Tribes,  has  already  submitted  appli- 
cations for  certain  tax  refunds.  However,  the 
records  at  the  Agency  at  Muskogee  have  not 
been  kept  so  as  to  reveal  the  amount  which  has 
been  sent  for  the  incompetent  Indians  for 
taxes.  The  Superintendent,  acting  on  the  best 
information  available  to  him,  submitted  his 
applications  on  behalf  of  the  Indians,  but  it  is 
now  believed  that  approximately  1,000  Indians 
are  entitled  to  refunds  of  varying  amounts 
which  have  not  been  covered  by  the  applica- 
tions made  by  the  Superintendent.  The  exact 
amount  of  such  probable  refunds  cannot  be 
stated,  but  from  all  the  information  available, 
they  will  amount  to  a  substantial  sum.  *   *   * 

"Mr.  Whitney  has  discussed  these  cases  with 
me  and  asked  me  and  my  associates  to  join  with 
him  in  seeking  your  approval  of  our  employ- 
ment to  make  a  thorough  check  of  all  the 
incompetent  cases  to  obtain  additional  tax  re- 
funds. The  data  for  this  can  only  be  obtained 
by  an  exhaustive  examination  of  the  returns 
and  records  of  the  Internal  Revenue  Bureau  in 
Oklahoma  and  in  Washington,  D.C.  For  this 
reason,  it  is  impossible  for  the  Superintendent, 
or  his  assistants,  to  function  in  this  matter.  The 
logical  and  reasonable  course  would  be  to 
employ  attorneys  and  cause  a  thorough  check 
to  be  made  of  the  Internal  Revenue  records  so 
that  any  refunds  to  which  these  Indians  are 
entitled  may  be  obtained. 

"I  am  willing  to  undertake  this  work  on  a 
quantum  meruit  basis,  subject  to  your  approval 
of  such  employment  and  of  the  fee  to  be  paid 
on  refunds  actually  obtained.  As  there  will  be 
a  mass  of  details  to  consider,  it  will  be  necessary 
for  me  to  have  associates.  *  *  *  In  view  of  the 
fact  that  the  Osage  tax  claims  have  been  so  re- 
cently handled  by  the  Internal  Revenue  Bu- 
reau and  that  its  attorneys  and  agents  are  now 
more  familiar  with  the  Indian  laws  and  prob- 
lems than  usual,  it  is  believed  that  this  is  a  very 
appropriate  time  to  undertake  this  work,  and 
it  would  be  to  the  advantage  of  the  Indians  as 
well  as  of  the  Government  to  expedite  the  same 
as  much  as  possible." 

On  April  18,  1932,  the  Commissioner  of  Indian 
Affairs,    after    discussing    the    events    hereinbefore 
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reviewed,  recommended  that  Mr.  Goodwin's  appli- 
cation for  employment  be  favorably  considered  and 
on  May  10  the  First  Assistant  Secretary  approved 
a  departmental  letter  of  authorization  to  Mr.  Good- 
win. The  significant  portions  are  quoted: 

"  *  *  *  you  are  hereby  authorized  to  take  up 
with  the  Commissioner  of  Internal  Revenue 
the  matter  of  checking  the  records  of  income 
taxes  paid  by  or  for  restricted  Indians  of  the 
Five  Civilized  Tribes  consisting  of  the  Choc- 
taws,  Chickasaws,  Creeks,  Cherokees  and  Sem- 
inoles.  You  are  further  authorized  to  take  the 
matter  up  with  the  Superintendent  of  the  Five 
Civilized  Tribes  Agency,  Muskogee,  Oklahoma, 
who  is  being  furnished  a  copy  hereof  and  make 
such  examination  of  the  records  there  as  is 
proper  and  necessary,  and  thereafter  to  pro- 
ceed to  file  refund  claims  on  behalf  of  the  indi- 
vidual Indians  wherever  it  appears  that  Fed- 
eral income  taxes  have  been  erroneously 
paid;   *   #   * 

"Your  fee  for  services  rendered,  as  stated  in 
our  prior  letter,  will  be  determined  by  the 
Department  on  a  quantum  meruit  basis  and 
shall  not  in  any  case  exceed  eight  per  cent  of 
the  amount  of  refund  recovered  for  the  Indian. 

"Should  it  appear  that  any  individual  In- 
dian has  previously  entered  into  contract  with 
any  other  attorney  to  obtain  refund  of  income 
taxes,  such  contract  if  approved  will  be  duly 
recognized  and  if  unapproved  further  oppor- 
tunity will  be  given  the  Indian  to  elect  which 
attorney  he  desires  to  further  prosecute  the 
claim;  it  being  understood  that  in  no  event 
will  a  fee  of  more  than  eight  per  cent  of  the 
amount  recovered  be  allowed  to  any  attorney 
for  services  rendered  in  this  class  of  cases." 


10,  1932,  quoted  above.  In  any  event,  the  first  item 
of  correspondence  in  the  record  pertinent  to  the 
instant  application  for  the  allowance  of  a  fee  is  a 
letter,  dated  May  17,  1932,  from  Mr.  Goodwin  to 
the  Commissioner,  from  which  the  following  is 
quoted: 

"Your  office  has  informally  called  my  atten- 
tion to  the  sixty-day  letters  issued  by  the  In- 
ternal Revenue  Bureau  to  Sandy  Fox,  a  full- 
blood  Creek  Indian  and  to  another  Indian 
member  of  the  Five  Civilized  Tribes  whose 
name  I  have  forgotten.  These  sixty-day  letters 
demand  the  payment  of  additional  taxes.  It  is 
my  understanding  that  cases  of  this  nature  will 
come  within  the  purview  of  the  employment 
of  myself  and  associates  in  the  tax  cases  relat- 
ing to  the  Five  Civilized  Tribes.  The  proper 
course  of  action  in  the  Sandy  Fox  and  similar 
cases  is  to  make  an  appeal  to  the  Board  of  Tax 
Appeals  in  Washington  before  the  expiration 
of  the  sixty-day  period.  This  would  be  the 
course  recommended  in  all  such  cases  which 
may  be  referred  to  us  for  consideration  and 
action. 

"The  Board  of  Tax  Appeals  in  all  appeal 
matters  required  the  payment  of  a  fee  of  $10.00 
in  each  case  at  the  time  of  the  filing  of  the 
appeal.  *   *   * 

"I  would  therefore  respectfully  suggest  that 
your  office  issue  the  proper  authority  to  the 
Superintendent  of  the  Five  Civilized  Tribes, 
directing  that  a  draft  be  drawn  against  the 
account  of  any  Indian  wherein  an  appeal  to  the 
Board  of  Tax  Appeals  becomes  necessary." 

On    May   24,    the   Commissioner    thus    formally 
advised  Mr.  Goodwin: 


On  March  29,  1932,  the  Commissioner  of  In- 
ternal Revenue  had  issued  notices  of  deficiency 
assessments  of  income  tax  liability  for  the  year 
1929  to  the  Superintendent  of  the  Five  Civilized 
Tribes  for  Sanely  Fox,  Creek  Roll  No.  1263,  and 
Susanna  Dacon  Butler,  Creek  Minor,  Roll  No.  153. 
The  deficiency  assessments  were  based  on  failures 
to  include  interest  upon  refunds  of  income  taxes 
which  had  been  made  pursuant  to  Treasury  Deci- 
sion No.  3570.  The  record  discloses  that  the  Com- 
missioner of  Indian  Affairs  was  advised  of  these 
assessments  by  the  Superintendent  in  a  letter  dated 
April  4,  1932.  The  exact  point  of  time  at  which 
Mr.  Goodwin's  attention  was  first  directed  to  them 
does  not  appear.  Presumably,  however,  it  was  sub- 
sequent to  the  completion  of  negotiations  for  the 
employment  authorized  in  the  letter  approved  May 


"Reference  is  made  herein  to  our  letter  of 
May  6,  1932  to  you,  approved  on  May  10,  1932, 
by  the  First  Assistant  Secretary  of  die  Interior 
and  to  the  authorization  therein  given  you  and 
your  associates  in  the  matter  of  representing 
restricted  Indians  of  the  Five  Civilized  Tribes 
in  their  Federal  income  tax  matters. 

"In  view  thereof  and  in  order  that  you  may 
proceed  in  accordance  therewith  in  the  cases  of 
Susanna  Dacon,  now  Butler,  Creek  Minor, 
Roll  No.  153  and  Sandy  Fox,  Creek  Roll  No. 
1263,  there  are  transmitted  herewith  copies  of 
letters  of  April  4,  and  May  18,  1932,  of  the 
Superintendent  of  the  Five  Civilized  Tribes 
Agency,  to  the  Commissioner  of  Indian  Affairs, 
and  copies  of  the  inclosures  thereof  relative  to  a 
deficiency  assessment  of  $257.50  for  the  year 
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1929  against  said  Susanna  Dacon  Butler,  and 
a  deficiency  assessment  of  $167  for  said  year 
1929  against  Sandy  Fox. 

"It  appears  *  *  *  that  the  time  for  filing 
petitions  to  the  United  States  Board  of  Tax 
Appeals  for  a  redetermination  of  the  tax 
liability  for  the  year  1929  in  said  two  cases  will 
shortly  expire." 

The  following  is  quoted  from  a  letter  from  Mr. 
Goodwin,  dated  July  11,  1932,  to  the  Commis- 
sioner, concerning  reimbursement  for  the  payment 
of  a  filing  fee  in  the  Sandy  Fox  case: 

In  accordance  with  your  letter  of  May  24, 
1932  *  *  *  proceedings  were  instituted  before 
the  United  States  Board  of  Tax  Appeals  to 
test  the  validity  of  the  deficiency  assessment 
against  Sandy  Fox.  This  action  was  also  taken 
under  authority  of  your  letter  of  May  6,  1932, 
approved  by  First  Assistant  Secretary  Dixon  on 
May  10,  1932." 

The  record  includes  a  similar  letter  of  the  same 
date  with  reference  to  the  Susanna  Dacon  Butler 
case. 

Following  adverse  decisions  in  the  two  cases  by 
the  Board  of  Tax  Appeals  (29  B.T.A.  635) ,  Mr. 
Goodwin  wrote  to  the  Assistant  Commissioner  on 
January  23,  1934: 

"By  virtue  of  authority  of  your  office,  ap- 
proved by  the  Secretary  of  the  Interior,  pro- 
ceedings were  instituted  by  myself  and  asso- 
ciates to  test  the  validity  of  deficiency  Federal 
income  tax  assessments  against  Sandy  Fox, 
Creek  Roll  No.  1263  and  Susanna  Dacon,  now 
Butler,  Creek  minor,  Roll  No.  136. 

"The  Board  of  Tax  Appeals,  before  whom 
these  proceedings  were  instituted,  recently 
handed  down  opinions  adverse  to  these  claim- 
ants and  sustaining  the  validity  of  the  tax  in 
these  cases.  In  our  judgment  the  opinion  of 
the  Board  is  erroneous  and  directly  contrary  to 
the  opinion  of  the  Tenth  U.S.  Circuit  Court  in 
the  Mary  Blackbird  case,  on  which  the  Osage 
refunds  were  based.  We  believe  these  cases 
should  be  appealed,  as  a  final  decision  will  not 
only  affect  the  particular  deficiency  assessments 
involved  but  the  taxable  status  of  a  large  num- 
ber of  the  members  of  the  Five  Civilized 
Tribes. 

"Susanna  Butler,  some  time  since  approved 
our  employment  and  paid  the  cost  of  our  pro- 
ceedings in  her  behalf.  Mr.  Jay  W.  Whitney, 
our   associate   in   Tulsa,    Oklahoma,   has   just 


wired  me  that  Sandy  Fox  has  likewise  approved 
our  employment  in  this  matter,  after  being 
informed  of  the  result  before  the  Board  of  Tax 
Appeals." 

The  record  does  not  disclose  that  formal  instruc- 
tions to  the  attorneys  to  prosecute  an  appeal  issued 
from  the  Department.  However,  considerable  cor- 
respondence passed  between  the  Department  and 
the  attorneys  concerning  the  propriety  of  prorating 
the  costs  of  an  appeal  among  affected  Indians  and 
on  March  5,  1934,  the  Commissioner  of  Indian 
Affairs  wrote  to  the  Commissioner  of  Internal  Rev- 
enue concerning  a  case  similar  to  the  Sandy  Fox 
case: 

"You  refer  to  the  decisions  rendered  recently 
by  the  Board  of  Tax  Appeals  in  the  case  of 
Sandy  Fox  and  in  the  Mills  case.  It  is  probable 
that  these  cases,  or  one  of  them,  may  be  ap- 
pealed by  the  attorneys  representing  the  In- 
dians, and  until  we  are  definitely  informed  as 
to  whether  an  appeal  will  be  taken,  we  would 
not  feel  disposed  to  give  a  final  expression  of 
views  with  regard  to  the  claim  of  Mollie 
Jones.  *   *   *" 

The  attorneys  took  an  appeal  in  the  Sandy  Fox 
case  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Tenth  Circuit,  which  on  January  9,  1935, 
rendered  an  opinion  (75  F.  (2d)  183) ,  affirming 
the  decision  of  the  Board  of  Tax  Appeals.  The 
feasibility  of  petitioning  the  United  States  Supreme 
Court  for  a  writ  of  certiorari  was  urged  by  Mr. 
Goodwin  in  a  letter  to  the  Commissioner,  dated 
January  18,  1935: 

"Your  attention  is  invited  to  an  opinion 
handed  down  a  few  days  ago  by  the  Tenth 
U.S.  Circuit  Court  in  the  case  involving  the 
right  of  the  United  States  to  levy  an  income 
tax  on  the  restricted  income  of  Sandy  Fox,  a 
Creek  Indian,  where  such  income  arises  from 
the  investment  of  his  restricted  funds.  The 
opinion  was  adverse  and  sustained  the  opinion 
of  the  Board  of  Tax  Appeals  that  such  income 
is  subject  to  the  Federal  income  tax. 

"Your  especial  attention  is  invited  to  the  fact 
that  the  opinion  of  the  court  stated  that  'the 
question  is  not  free  of  doubt'  and  that  it  is 
'close  and  difficult.'  A  dissenting  opinion  by 
Judge  Lewis  holds,  in  effect,  that  the  majority 
opinion  over-rules  the  Mary  Blackbird  case, 
under  which  the  Osage  refunds  were  made, 
and  that  it  disregards  the  wholesome  doctrine 
of  stare  decisis.  *   *   * 


622 


Department  of  the  Interior 


April  16,   1936 


"The  question  of  seeking  certiorari  in  the 
Supreme  Court  of  the  United  States  is  now 
under  consideration  both  in  the  Internal  Rev- 
enue Bureau  and  the  Department  of  Justice 
and  we  wish  to  satisfy  the  officials  that  this  is 
a  case  of  sufficient  public  and  administrative 
interest  to  warrant  their  concurrence  in  our 
application  for  certiorari.  *   *   * 

"We  understand  also  that  to  permit  this 
opinion  to  stand  unchallenged  will  not  only 
affect  the  rights  of  a  number  of  Indians  but 
that  it  would  add  materially  to  the  cost  of 
administration  of  your  office  in  looking  after 
their  taxation  matters. 

"In  view  of  the  doubt  expressed  by  the  major 
opinion  and  the  strong  dissenting  opinion, 
coupled  to  the  number  of  Indians  involved 
and  the  administrative  problems  raised,  we  are 
strongly  of  the  opinion  that  certiorari  proceed- 
ings should  be  instituted  and  should  be  sup- 
ported by  your  office  as  far  as  possible.  *   *   *" 

A  petition  for  a  writ  of  certiorari  in  the  Sandy 
Fox  case  was  filed  in  the  United  States  Supreme 
Court  by  the  attorneys  and  was  granted  on  April 
15,  1935.  On  May  20,  1935,  however,  the  Supreme 
Court  rendered  a  decision  (295  U.S.  418)  affirming 
the  judgment  of  the  Circuit  Court  of  Appeals. 

The  foregoing  is  but  a  brief  resume  of  the  vol- 
uminous correspondence  which  passed  between  the 
various  interested  parties  prior  to  and  during  the 
progress  of  the  Sandy  Fox  matter  and  its  restate- 
ment is  essential  to  a  determination  of  the  question 
now  presented:  To  what  fee,  if  any,  are  the  at- 
torneys entitled  as  compensation  for  their  services 
in  representing  the  petitioner  in  the  Sandy  Fox 
case? 

The  attorneys  contend  that  the  handling  of  the 
Sandy  Fox  case  was  not  within  the  scope  of  the 
original  departmental  authorization  of  employ- 
ment, approved  May  10,  1932,  and  that  hence  they 
are  entitled  to  the  allowance  of  a  reasonable  fee 
notwithstanding  the  unsuccessful  termination  of 
the  suit.  On  the  other  hand,  the  Indian  Office  has 
inclined  to  the  view  that  the  amount  of  the  fee 
for  services  in  the  Sandy  Fox  case  was  to  be  gov- 
erned by  the  provisions  of  the  original  authoriza- 
tion and  therefore  that  the  allowance  of  any  fee 
whatever  was  subject  to  the  contingency  of  a  suc- 
cessful outcome  of  the  suit. 

In  so  far  as  actual  refunds  were  concerned,  the 
meaning  of  the  original  agreement  is  clear.  In  each 
case  in  which  a  refund  should  be  effected,  the  at- 
torneys were  to  receive  a  fee  computed  on  a  quan- 
tum meruit  basis,  provided  that  it  should  not  ex- 
ceed 8  percent  of  the  amount  of  the  refund.  If  no 
refunds  should  be  obtained,  there  of  course  were 


to  be  no  fees  whatever.  To  this  extent  there  can 
be  no  dispute. 

In  considering  the  question  whether  the  Sandy 
Fox  case  was  within  the  scope  of  the  express  agree- 
ment, three  conceivable  analyses  may  be  sug- 
gested: 

1.  The  case  was  within  the  scope  of  the  express 
agreement  but  the  allowance  of  a  fee  was  in  any 
event  contingent  on  a  successful  termination  of 
the  suit  and  no  fee  therefore  should  now  be  al- 
lowed. 

2.  The  cause  was  within  the  scope  of  the  express 
agreement  but  the  attorneys  nevertheless  are  en- 
titled to  the  allowance  of  a  fee  on  the  quantum 
meruit  basis  for  which  provision  was  therein  made 
on  the  ground  that  the  8  percent  limitation  was 
applicable  only  to  "refunds"  of  taxes  already  paid, 
whereas  the  Sandy  Fox  case  involved  a  deficiency 
assessment,  an  entirely  different  matter. 

3.  The  case  was  entirely  without  the  scope  of 
the  express  agreement  and  the  attorneys,  having 
rendered  the  services  at  the  request  of  the  Depart- 
ment, are  entitled  to  the  allowance  of  reasonable 
compensation  for  the  performance  of  a  contract  im- 
plied in  fact. 

For  the  reasons  set  forth  in  the  discussion  to  fol- 
low, I  am  of  the  opinion  that  both  the  second  and 
third  of  the  foregoing  propositions  are  definitely 
inconsistent  with  the  terms  of  the  agreement  and 
the  interpretation  placed  on  it  by  the  parties,  and 
that  the  unsuccessful  termination  of  the  Sandy  Fox 
suit  therefore  precludes  the  allowances  of  any  fee 
whatever. 

The  exchange  of  correspondence  indicates  that 
the  Sandy  Fox  case  includes  the  following: 

"*  *  *  It  is  my  understanding  that  cases  of 
this  nature  ivill  come  within  the  purvieiu  of 
the  employment  of  myself  and  associates  in  the 
lax  cases  relating  to  the  Five  Civilized  Tribes. 
The  proper  course  of  action  in  the  Sandy  Fox 
and  similar  cases  is  to  make  an  appeal  to  the 
Board  of  Tax  Appeals  in  Washington  before 
the  expiration  of  the  sixty-day  period.  This 
would  be  the  course  recommended  in  all  such 
cases  which  may  be  referred  to  us  for  con- 
sideration and  action."    (Emphasis  added.) 

The  attorneys  now  contend  that  the  first  sen- 
tence quoted  above  had  reference  only  to  the  pay- 
ment of  the  expenses  of  the  litigation,  an  assertion 
in  my  opinion  inconsistent  with  the  words  "pur- 
view of  the  employment."  I  emphasize  also  the 
significant  language  in  the  Commissioner's  letter 
of  May  24,  1932,  and  Mr.  Goodwin's  letter  of  July 
11,  1932,  portions  of  which  again  are  quoted  re- 
spectively: 
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"Reference  is  made  herein  to  our  letter  of 
May  6,  1932  to  you,  approved  on  May  10, 
1932,  by  the  First  Assistant  Secretary  of  the 
Interior  and  to  the  authorization  therein  given 
you  and  your  associates  in  the  matter  of  repre- 
senting restricted  Indians  of  the  Five  Civilized 
Tribes  in  their  Federal  income  tax  matters. 

"In  view  thereof  and  in  order  that  you  may 
proceed  in  accordance  therewith  in  the  case 
of  Susanna  Dacon,  now  Butler,  Creek  Minor, 
Roll  No.  153  and  Sandy  Fox,  Creek  Roll  No. 
1263  *  *  *." 

"In  accordance  with  your  letter  of  May  24, 
1932  *  *  *  proceedings  were  instituted  before 
the  United  States  Board  of  Tax  Appeals  to  test 
the  validity  of  the  deficiency  assessment  against 
Sandy  Fox.  This  action  was  also  taken  under 
authority  of  your  letter  of  May  6,  1932,  ap- 
proved by  First  Assistant  Secretary  Dixon  on 
May  10,  1932."   (Emphasis  supplied.) 

The  foregoing  and  other  correspondence,  por- 
tions of  which  already  have  been  quoted  herein, 
admit  of  no  doubt  that  the  original  arrangement 
was  recognized  by  all  parties  as  the  foundation  of 
the  authority  to  proceed  in  the  Sandy  Fox  assess- 
ment case. 

This  being  true,  the  only  remaining  question  is 
that  of  the  practical  application  of  the  provisions 
for  compensation  in  the  original  arrangement  to 
the  Sandy  Fox  case.  For  convenience,  those  pro- 
visions are  again  quoted.  Mr.  Goodwin's  offer  of 
January  12,  1932,  contained  the  following: 

"I  am  willing  to  undertake  this  work  on  a 
quantum  meruit  basis,  subject  to  your  approval 
of  such  employment  and  of  the  fee  to  be  paid 
on  refunds  actually  obtained." 

The  departmental  authorization  of  May  10,   1932, 
stated: 

"Your  fee  for  services  rendered,  as  stated  in 
our  prior  letter,  will  be  determined  by  the  De- 
partment on  a  quantum  meruit  basis  and  shall 
not  in  any  case  exceed  eight  per  cent  of  the 
amount  of  refund  recovered  for  the  Indian." 

The  application  for  fees  now  before  the  Depart- 
ment must  be  governed  wholly  by  the  foregoing 
language,  which  obviously  contemplated  that  suc- 
cess in  the  prosecution  of  any  particular  claim 
should  be  a  condition  precedent  to  the  allowance 
of  any  fee  whatever.  Thus,  in  practice,  the  provi- 
sions were  to  operate  in  this  fashion: 

1.    If  the  particular  claim  were  decided  adversely 


to  the  Indian,  no  obligation  to  allow  any  fee  what- 
ever arose. 

2.  If  the  particular  claim  were  decided  favor- 
ably to  the  Indian,  the  attorneys  became  entitled 
to  a  fee  computed  thus: 

(a)  on  a  quantum  meruit  basis  and 

(b)  not  exceeding  8  percent  of  the  amount 
of  the  refund. 

That  is,  the  quantum  meruit  provision  is  not 
the  underlying  one,  whereas  the  contingent  pro- 
vision is.  The  quantum  meruit  provision  and  the 
8  percent  provision  are  merely  successive  modifiers 
of  the  amount  of  the  fee  if  the  obligation  to  pay 
any  fee  arose.  The  attorneys  do  not  dispute  this 
analysis  as  applied  to  refund  claims  but  contend 
that  it  is  inapplicable  to  the  Sandy  Fox  case  be- 
cause the  latter  involved  not  a  claim  for  a  refund 
of  money  already  paid  but,  to  the  contrary,  con- 
tested the  collection  of  money  not  yet  paid.  Grant- 
ing that  the  Sandy  Fox  case  apparently  was  not  in 
the  minds  of  the  parties  at  the  time  the  arrange- 
ment was  made  and  that  the  distinction  for  which 
the  attorneys  contend  is  theoretically  sound,  the 
fact  remains  that  the  central  thought  in  the  fee 
arrangement  was  that  the  payment  of  any  fee 
should  be  contingent  on  success. 

Finally,  it  is  immaterial  in  result  whether  the 
services  in  the  Sandy  Fox  case  are  regarded  as  hav- 
ing been  rendered  pursuant  to  the  original  ar- 
rangement or  in  performance  of  a  separate  contract 
incorporating  the  fee  provisions  of  the  old  one.  In 
either  event  there  is  no  room  for  the  operation  of 
the  quantum  meruit  provision  prior  to  the  success- 
ful termination  of  the  suit,  a  contingency  now  im- 
possible. 

In  answer  to  the  attorney's  objection  that  a  denial 
of  a  fee  will  "result  in  a  distinct  injustice  to  law- 
yers who  spend  time  and  money  in  the  performance 
of  duties  under  departmental  instructions"  it  must 
again  be  pointed  out  that  they  contracted  for  the 
rendition  of  the  service  with  express  reference  to 
the  contingent  arrangement  and  the  record  includes 
no  remark  in  any  manner  indicating  that  the  con- 
tingent provision  should  not  continue  to  be  basic. 
They  therefore  must  be  presumed  to  have  antici- 
pated the  pecuniary  consequence  of  an  adverse 
final  judgment  in  the  suit. 

The  application  accordingly  should  be  denied. 

Nathan  R.  Margold, 

Solicitor. 
Approved:  April  16,  1936. 
T.  A.  Walters,  First  Assistant  Secretary. 
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The  Social  Security  Act  (49  Stat.  620)  ,  approved 
August  14,  1935,  provides  Federal  assistance  to  the 
States,  including  Alaska  (Section  1101  (a)  (l)),to 
enable  them  to  improve  the  welfare  and  security  of 
their  inhabitants,  and  establishes  a  Federal  system 
of  old  age  benefits  for  industrial  employees.  The  act 
contemplates  that  with  Federal  assistance  the  States 
will  give  direct  aid  to  three  classes  of  individuals: 
"aged  needy  individuals"  (Title  I)  ;  "needy  de- 
pendent children"  (Title  IV)  ;  and  "needy  indi- 
viduals who  are  blind"  (Title  X)  .  The  Act  also 
provides  Federal  financial  assistance  in  improving 
certain  specific  State  social  services:  maternal  and 
child  health  services,  especially  in  rural  and  stricken 
areas;  services  for  crippled  children;  child  welfare 
services;  vocational  rehabilitation  (Title  V)  ;  and 
public  health  services  (Title  VI) .  Finally,  the  act 
authorizes  Federal  financial  assistance  in  the  ad- 
ministration of  State  unemployment  compensation 
laws  (Title  III)  .  Before  the  Federal  assistance  be- 
comes available  the  State  plans,  or  laws,  for  the 
provision  of  these  aids  and  services  must  be  ap- 
proved by  appropriate   Federal   agencies. 

In  determining  the  eligibility  of  Indians  to  those 
aids  and  services  it  is  necessary  to  look  first  to  the 
provisions  of  the  basic  statute.  The  Social  Security 
Act  does  not  deal  with  participation  by  Indians  and 
the  intention  of  Congress  is  not  apparent  on  the 
face  of  the  act  itself.  Nor  is  its  intention  clear 
from  the  legislative  history  of  the  act.  An  amend- 
ment was  at  one  point  inserted  in  the  Senate  draft 
of  the  bill  providing  specifically  for  the  payment 
of  old-age  pensions  to  the  Indians  but  this  was 
stricken  out,  indicating  an  opinion  either  that  it 
was  unnecessary  or  that  it  was  undesirable.  There 
are,  however,  certain  terms,  requirements  and  con- 
ditions in  the  act  which  indicate  that  all  the  aids 
and  services  are  intended  to  be  available  to  all 
"needy  individuals"  without  regard  to  race  or 
status,  which  can  be  summarized  as  follows: 

In  connection  with  the  three  types  of  direct  aid 
it  is  provided  (1)  that  a  State  plan  must  be  "in 
effect  in  all  political  subdivisions  of  the  State". 
Title  I,  Sec.  (2)  (a)  (1) ;  Title  IV,  Sec.  402  (a) 
(1);  Title  X,  Sec.  1002  (a)  (1).  Indian  reserva- 
tions are  within  State  counties  and  other  political 
subdivisions.  Porter  v.  Hall,  271  Pac.  411  (Ariz. 
1928)  ;  LaDuke  v.  Melin,  45  N.D.  349,  177  N.W. 
673;  Lebo  v.  Griffiths,  42  S.N.  198,  173  N.W.  840. 
(2)  Moreover,  no  State  plan  is  acceptable  which 
imposes  as  a  condition  of  eligibility  for  the  three 
forms  of  dhect  relief  "any  residence  requirement 


which  excludes  any  resident  of  the  State"  who  has 
resided  therein  for  certain  periods.  Title  I,  Sec.  2 
(b)  (2)  ;  Title  IV,  Sec.  402  (b)  (1)  (2)  ;  Title  X, 
Sec.  1002  (b)  (1)  .  The  Indian  inhabitants  of  a 
State  are  residents  thereof.  Porter  v.  Hall,  supra: 
In  re  Liquor  Election  in  Boltrami  County,  138 
Minn.  42;  163  N.W.  988.  An  extension  of  benefits 
by  State  law  or  State  administration  only  to  those 
needy  individuals  who  are  not  residents  of  a  reser- 
vation within  the  State's  borders  would  be  an  im- 
position of  a  "residence  requirement"  contrary  to 
the  terms  of  the  Security  Act.  (3)  Nor  can  a  State 
impose  "any  citizenship  requirement  which  ex- 
cludes any  citizen  of  the  United  States."  Title  I, 
Sec.  2  (b)  (3)  ;  Title  X,  Sec.  1002  (b)  (2) .  By  the 
act  of  June  2,  1924  (43  Stat.  253)  all  Indians  born 
within  the  United  States  who  were  not  already 
citizens  were  made  citizens  of  the  United  States. 
The  fact  that  native  born  Indians  are  citizens  and 
that  citizenship  is  not  incompatible  with  wardship 
(Williams  v.  Johnson,  239  U.S.  414;  United  States 
v.  Ramsey,  271  U.S.  461)  is  not  well  known  nor 
understood.  There  are  reports  that  Indians  are  be- 
ing excluded  from  needed  aid  because  they  are  not 
citizens.  This  misapprehension  should  be  promptly 
met  by  the  presentation  to  the  State  authorities  of 
the  above-cited  statute  and  judicial  decisions. 

As  regards  the  extension  to  the  Indians  and  In- 
dian communities  of  State  services  to  be  assisted 
with  Federal  contributions,  the  statute  likewise 
contains  language  to  indicate  its  inclusive  scope.  It 
is  provided  that  special  attention  should  be  given 
"rural  areas"  and  "areas  suffering  from  severe  eco- 
nomic distress",  a  description  applicable  to  many 
Indian  communities.  But  an  inescapable  indication 
that  Indians  may  be  beneficiaries  of  these  subsi- 
dized services  is  the  basis  upon  which  the  amount 
of  an  allotment  by  the  Federal  government  is 
computed.  In  this  case  of  maternal  and  child  health 
services  (Title  V,  Part  I)  ,  Sec.  502  (a)  provides 
for  an  allotment  to  each  State  in  the  proportion 
that  the  number  of  live  births  in  the  State  bears 
to  the  number  in  the  country  as  a  whole.  In  the 
case  of  services  to  crippled  children  (Title  V,  Part 
2) ,  the  State  allotment  will  depend  upon  the  num- 
ber of  crippled  children  in  the  State  (Sec.  512  (a) ) . 
The  allotment  to  a  State  for  child  welfare  services 
(Title  V,  Part  3)  will  depend  upon  the  proportion 
that  the  rural  population  of  the  State  bears  to  the 
total  rural  population  in  the  United  States  (Sec. 
521  (a)).  The  first  element  in  determining  the 
amount  of  assistance  for  public  health  work  (Title 
VI)  is  the  population  of  the  State  (Sec.  602  (a) )  . 
In  computing  these  statistics  no  omission  is  made 
of  the  Indians  and  official  registration  and  census 
rolls  have  been  used  which,  of  course,  include  the 
Indian    population.    It    would   be   manifestly   con- 
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trary  to  the  intention  of  the  act  that  funds  allotted 
to  cover  a  certain  number  of  people  should  be 
used  only  for  a  chosen  group  to  the  exclusion  of 
others  included  in  the  count. 

In  the  case  of  Federal  and  State  unemployment 
benefits  (Titles  II,  III,  VIII,  IX)  the  question  of 
the  exclusion  of  Indians  cannot  arise  as  it  is  ap- 
parent that  in  so  far  as  they  engaged  in  industrial 
employment  the  provisions  of  the  act  would  auto- 
matically apply  to  them. 

From  the  foregoing  it  may  be  said  that  the  lan- 
guage of  the  statute  evidences  an  intent  to  insure 
that  the  State  aids  and  services  receiving  Federal 
subsidy  shall  reach  all  the  population  of  the  States 
in  need  of  them.  Therefore,  it  could  be  said  at  this 
point  that  needy  Indians  were  entitled  to  the  bene- 
fits of  the  act,  were  it  not  for  certain  legal  proposi- 
tions of  peculiar  applicability  to  Indians  which 
remain  to  be  considered. 

The  proposition  that  general  acts  of  Congress 
do  not  apply  to  the  Indians  is  properly  limited  to 
situations  where  the  statute,  if  applied,  would  affect 
the  Indians  adversely.  Leivellyn  v.  Colonial  Trust 
Co.,  275  U.S.  232;  United  States  v.  Crow  Dog,  109 
U.S.  556;  Cf.  McCandless  v.  United  States,  25  Fed. 
(2d)  71  (CCA.  3d,  1928) .  And  even  this  proposi- 
tion is  disregarded  where  the  intent  of  Congress 
can  be  gleaned  or  where  considerations  of  policy 
obtrude.  The  Cherokee  Tobacco  Case,  11  Wall. 
616;  United  States  v.  Whiskey,  93  U.S.  188;  21  Op. 
Atty.  Gen.  466.  Certainly  therefore,  the  bare  prop- 
osition that  general  acts  do  not  apply  to  the  In- 
dians, as  construed,  is  not  a  barrier  to  the  par- 
ticipation by  the  Indians  in  benefits  intended  for 
the  entire  population.  Nor  is  the  basic  policy  of 
the  act  out  of  line  with  the  Federal  policy  of  closer 
cooperation  with  the  States  and  utilization  of  State 
agencies  to  improve  the  economic  condition  of  the 
Indians.  (See  act  of  April  16,  1934,  48  Stat.  596.) 
And  it  may  be  assumed  that  Congress  at  the  time 
it  passed  the  Social  Security  Act  was  cognizant  of 
the  fact  that  in  the  administration  of  its  statutes 
and  resolutions  providing  emergency  relief  funds 
for  grants  to  States  for  direct  or  work  relief  of 
"persons  in  need"  (See  act  of  May  12,  1933,  48  Stat. 
55,  and  Resolution  of  April  8,  1935,  49  Stat.  115) 
the  Indians,  ward  and  non-ward,  were  considered 
entitled  to,  and  received,  assistance  through  the 
States  with  needy  persons  of  other  races.  (Letters 
of  July  17,  1933,  and  November  1,  1934,  of  the 
Federal  Emergency  Relief  Administrator  to  State 
Emergency  Relief  Administrators.)  Congress  could 
therefore  take  for  granted  that  in  its  analagous 
grants  to  States  for  aid  to  "needy  persons"  of  the 
various  classes  specified  in  the  Security  Act  that 
Indians  ward  or  non-ward  would  be  included. 
Furthermore,  in  H.  J.  Res.  495  now  before  Congress 


defining  gratuities  to  Indians,  Congress  indicates 
a  recognition  of  the  fact  that  general  public  relief 
and  security  acts,  while  not  mentioning  Indians, 
nevertheless  embrace  them,  by  excluding  from  off- 
set against  Indian  tribes  money  or  property  paid 
to  Indians  under  any  general  public  relief  program 
or  Social  Security  Act. 

More  serious  is  the  consideration  pressed  by  the 
social  security  administrators  of  some  States  that 
those  Indians  who  are  wards  of  the  Federal  Gov- 
ernment are  entitled  to  Federal  aid  and  therefore 
may  be  disregarded  by  State  agencies.  Another 
angle  of  the  argument  is  that  ward  Indians  who  are 
living  on  land  still  held  in  trust  by  the  United 
States  are  subject  to  the  exclusive  jurisdiction  of  the 
United  States  and  are  not  amenable  to  State  laws, 
therefore  they  should  not  be  extended  its  privileges. 
However,  except  in  certain  areas  of  the  southwest 
where  reservations  are  still  intact  and  self-con- 
tained, this  is  an  extremely  artificial  and  legalistic 
approach.  Nor  is  it  entirely  accurate  as  will  be 
shown. 

It  is  undisputed  that  the  Federal  Government 
has  no  responsibility  of  guardianship  toward  the 
Indians  who  have  no  property  held  in  trust  by  the 
Federal  Government,  who  are  not  living  on  a  reser- 
vation and  who  have  severed  their  tribal  relations. 
The  State  has  full  control  over  and  responsibility 
for  them.  But  those  Indians  who  remain  wards  of 
the  Federal  Government  are  not  in  a  water-tight 
compartment  into  which  State  laws  and  functions 
do  not  penetrate.  Ward  Indians  share  in  State 
burdens  and  privileges  although  entitled  to  Fed- 
eral protection  in  various  ways.  This  dual  relation- 
ship may  be  illustrated  by  the  following  facts. 

Federal  guardianship  of  ward  Indians  rests  pri- 
marily upon  the  property  of  the  Indians  which  is 
held  in  trust  by  the  Federal  Government  or  under 
other  restrictions.  It  is  significant  that  the  Federal 
Government  may  engage  in  litigation  on  behalf  of 
an  Indian  to  protect  his  restricted  property  but  has 
no  legal  interest  in  other  civil  suits  in  which  he 
may  be  involved.  United  States  v.  Dewey  County, 
14  Fed.  (2d)  784  (D.S.D.  1926)  .  The  Federal  Gov- 
ernment also  has  certain  criminal  jurisdiction  over 
areas  reserved  by  it  for  Indians  by  virtue  of  the 
status  of  the  land.  The  Federal  Government  is  also 
morally  bound  to  advance  their  civilization  and 
ability  for  self-support.  But  an  Indian  ward, 
whether  a  ward  because  of  his  trust  property  or  the 
maintenance  of  tribal  relations,  as  a  person  and  a 
citizen  of  the  State  where  he  resides,  has  the  bene- 
fit of  and  is  subject  to  State  laws  in  manifold  phases 
of  his  life.  The  necessity  of  proving  abandonment 
of  tribal  relations  in  order  to  show  an  Indian  a 
citizen  and  entitled  to  a  citizen's  rights  is  unneces- 
sary in  view  of  the  citizenship  act  of  June  2,  1924, 
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supra.  An  Indian  ward  votes  or  is  entitled  to  vote. 
United  States  v.  Dewey  County,  supra;  Anderson 
v.  Mathews,  174  Cal.  537,  163  Pac.  902;  Swift  v. 
Leach,  45  N.D.  437,  178  N.W.  437.  His  children 
are  entitled  to  attend  public  schools  even  though 
a  Federal  Indian  school  is  available.  LaDuke  v. 
Melin,  supra;  United  States  v.  Dewey  County, 
supra;  Piper  v.  Big  Pine  School  Dist.,  193  Cal.  664, 
226  Pac.  926.  He  may  sue  and  be  sued  in  State 
courts.  In  re  Celestine,  114  Fed.  551  (D.  Wash. 
1902)  ;  Swift  v.  Leach,  supra;  Brown  v.  Anderson, 
61  Okla.  136,  160  Pac.  724.  His  ordinary  contracts 
and  engagements  are  subject  to  State  law,  Luigi 
Marre  and  Cattle  Co.  v.  Roses,  34  P.  (2)  195  (Cal. 
1934) ,  and  his  personal  conduct  is  subject  to  State 
law  except  upon  reserved  land.  State  v.  Morrin, 
136  Wis.  552,  117  N.W.  1006.  He  must  pay  State 
taxes  on  all  non-trust  property  which  he  may  own 
and  all  fees  and  taxes  for  the  enjoyment  of  State 
privileges,  such  as  driving  on  State  highways,  and 
all  taxes,  such  as  sales  taxes,  which  reach  the  entire 
population.  Where  the  taxes  paid  by  the  Indians 
are  insufficient  to  provide  necessary  support  for 
State  schools,  hospitals,  and  other  institutions  car- 
ing for  Indians,  the  Federal  Government  often 
pays  for  such  services  with  trust  or  tribal  funds  or 
with  gratuity  appropriations  (See  e.g.,  act  of  April 
16,  1934,  48  Stat.  596).  17  Decisions  of  the  Comp- 
troller of  the  Treasury  678.  And  Indian  wards  are 
constantly  receiving  care  in  State  institutions  either 
without  charge  or  with  payment  from  their  unre- 
stricted resources.  Furthermore,  the  United  States 
has  not  provided  any  old-age  pension  system  for  the 
Indians  nor  has  it  made  any  general  provision  for 
Indians  for  the  types  of  services  which  it  is  assist- 
ing the  States  to  render  under  the  Security  Act. 

It  is  my  conclusion  from  the  foregoing  that  ward 
Indians  who  come  within  the  categories  of  needy 
persons  enumerated  in  the  Social  Security  Act  are 
entitled  to  the  benefits  of  that  Act. 

It  remains  to  be  seen  what  limitations  the  States 
have  in  fact  imposed  upon  the  Indians  either  in 
their  laws  pursuant  to  the  act  or  in  the  administra- 
tion of  those  laws.  The  Digest  of  State  and  Terri- 
torial Laws  on  Old  Age  Pensions  compiled  by  the 
Works  Progress  Administration  indicates  that  on 
March  1,  1936,  a  large  number  of  States  had  sta- 
tutes which  conformed  to  the  requirements  laid 
down  in  the  Social  Security  Act  for  State  plans  for 
which  Federal  funds  for  old-age  assistance  would  be 
available.  None  of  these  statutes  specifically  ex- 
cluded or  included  Indians.  In  applying  these 
statutes,  however,  certain  provisions  have  been 
pointed  to  by  State  authorities  as  barring  Indian 
participation. 

The  old-age   pension   law   of   Montana   Section 


3(6)  Chp.  170,  Laws  of  Montana  1935,  states  that 
an  inmate  of  a  public  or  private  institution  is  not 
eligible  for  old-age  pension.  The  Attorney  General 
of  Montana,  in  arguing  that  this  provision  excludes 
ward  Indians,  has  given  the  word  "institution"  a 
very  broad  meaning  so  that  it  would  include  any 
I  am  without  authority  to  interpret  State  law,  it 
established  feature  of  social  or  national  life.  While 
may  be  stated  that  the  parallel  clause  in  Section  3 
(a)  (1)  of  the  Social  Security  Act,  "who  *  *  *  is  not 
an  inmate  of  a  public  institution"  can  not  be  in- 
terpreted in  any  such  fashion.  The  phrase  must  be 
construed  in  its  entirety  and  the  word  "institution" 
should  be  related  to  the  word  "inmate"  which,  as 
defined  in  Webster's  New  International  Dictionary 
means  a  person  in  a  particular  building.  The  word 
"institution",  therefore,  must  be  restricted  to  its 
obvious  meaning  in  this  connection,  that  of  a  spe- 
cialized establishment  housing  and  caring  for  per- 
sons with  particular  social  or  physical  maladies. 
While  some  Indians  may  be  inmates  of  institutions, 
certainly  this  does  not  apply  to  Indians  as  such. 
Moreover,  the  plain  purpose  of  the  clause  is  to  ex- 
clude those  old  people  who  are  already  receiving 
institutionalized  care  from  the  public.  Fortunately 
the  laws  of  many  States  place  this  exception  beyond 
cavil  by  stating  its  intent  more  clearly  in  specifying 
"charitable,  benevolent,  fraternal,  correctional  in- 
stitutions, home  for  the  aged,  jail,  workhouse,  in- 
sane asylum"  etc. 

Other  questions  arise  in  respect  to  the  limitations 
on  property  and  income  placed  upon  applicants 
for  old-age  assistance  under  various  State  laws. 
These  limitations  should  be  applied  to  Indians 
exactly  the  same  as  to  others,  and  whether  or  not 
trust  property  should  be  included  in  the  valuation 
of  the  applicant's  property  will  depend  upon 
whether  a  State  makes  an  exception  of  property 
which  is  exempt  from  legal  process.  A  few  States 
provide  that  certain  State  officials  may  require  the 
transfer  to  the  State  of  property  of  the  pensioner. 
Under  section  4  of  the  Indian  Reorganization  Act, 
June  18,  1934  (48  Stat.  984)  no  transfer  of  re- 
stricted Indian  lands  could  be  made  to  the  State. 
However,  since  the  transfer  of  property  is  made  a 
discretionary  and  not  a  mandatory  condition  pre- 
cedent to  relief  the  statutory  prohibition  of  trans- 
fer of  Indian  lands  should  not  bar  holders  of  re- 
stricted lands  otherwise  eligible  from  receiving 
relief. 

The  digests  of  State  and  territorial  laws  granting 
aid  to  dependent  children  and  blind  persons  com- 
piled by  the  Works  Progress  Administration  as  of 
March  1,  1936,  indicate  no  provisions  which  would 
exclude  Indians  or  which  raise  peculiar  problems 
in  their  application  to  Indians. 
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The  Social  Security  Act  has  provided  certain 
measures  for  preventing  the  denial  of  direct  assis- 

i  tance  to  qualified  applicants  contrary  to  its  terms. 
Sections  2  (a)  (4),  402  (a)  (4),  and  1002  (a)  (4) 
require  a  State  plan  for  old  age  assistance,  aid  to 
dependent  children,  and  blind  assistance,  respec- 
tively, in  order  to  be  approved,  to  provide  for 
granting  to  any  individual  whose  claim  for  as- 
sistance is  denied  an  opportunity  for  a  fair  hearing 
before  a  designated  State  agency.  An  Indian   ap- 

■  plicant  who  is  denied  assistance  for  reasons  other 
than  failure  to  meet  the  standard  qualifications  im- 
posed upon  all  persons  should  seek  relief  from  such 
State  agency.  If  it  is  found  that  the  State  in  its 
law  or  administration  is  imposing  citizen  or  resi- 
dent requirements  contrary  to  the  terms  of  the 
Social  Security  Act  or  violating  Other  express  terms, 
the  Social  Security  Board  has  power  to  stop  further 
payments  to  the  State  by  the  Federal  Government. 
Sections  4,  404,  1004.  If  the  Indians  fails  to  obtain 
relief  through  administrative  channels,  he  may  re- 
sort to  judicial  action. 

In  summary,  I  have  concluded  that  under  the 
terms  of  the  Social  Security  Act  providing  Federal 
assistance  to  States  for  direct  aid  to  the  needy  aged, 
the  needy  blind  and  needy  dependent  children  and 
for  improving  certain  welfare  services,  Indians,  al- 
though wards  of  the  Federal  Government,  are  en- 
titled to  share  in  such  aids  and  services  when  other- 
wise qualified,  and  I  have  found  in  the  State  laws 
which  are  considered  as  conforming  to  the  require- 
ments for  State  plans  no  provisions  which  consti- 
tute a  barrier  to  Indian  participation. 

Nathan  R.  Margold, 

Solicitor. 


Title  to  Right-of- Way  Lands 

M-27814  (Supp.)  April  23,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  asked  that  I  consider  certain  protests 
against  the  conclusion  reached  in  my  former  opin- 
ion No.  M-27814,  which  was  approved  by  you  on 
January  30,  1935.  In  that  opinion  it  was  held  that 
the  Choctaw  and  Chickasaw  Nations  were  invested 
with  the  title  to  land  selected  for  railroad  rights  of 
way  under  the  Act  of  February  28,  1902  (32  Stat. 
43)  where  the  railroad  has  never  paid  compensa- 
tion for  the  selected  right  of  way  and  has  never 
made  use  of  it. 


The  protests  have  been  made  by  the  oil  and  gas 
lessees  of  part  of  the  homestead  allotment  of  one 
Laura  Burris,  an  enrolled  member  of  the  Chicka- 
saw Nation.  At  the  time  the  allotment  to  Laura 
Burris  was  made  the  Choctaw  and  Chickasaw  Rail- 
road Company  had  filed  a  map  of  definite  location 
of  its  proposed  line  of  railroad  for  the  purpose  of 
securing  a  right  of  way  in  conformity  with  the  pro- 
visions of  the  Act  of  February  28,  1902,  supra.  Con- 
sequently the  deed  issued  to  Laura  Burris  by  the 
Choctaw  and  Chickasaw  Nations  granted  the  home- 
stead allotment  "less  6.26  acres  occupied  as  a  right 
of  way  by  the  Choctaw  and  Chickasaw  Railway." 
The  railway  company,  however,  did  not  pay  dam- 
ages for  the  right  of  way  as  required  by  the  statute 
and  has  never  made  use  of  the  land.  In  those  cir- 
cumstances it  would  follow  from  the  opinion  of 
January  30,  1935  that  the  fee  estate  in  the  land 
embraced  within  the  selected  right  of  way  is  vested, 
not  in  the  owners  of  the  abutting  lands  contained 
in  Laura  Burris'  allotment,  but  in  the  Choctaw 
and  Chickasaw  Nations. 

The  oil  and  gas  lessees  of  the  abutting  allotted 
lands  maintain  that  the  fee  estate  in  the  land  of 
the  right  of  way  is  vested  in  their  lessors.  Their 
claim  is  based  on  three  contentions:  (1)  That 
under  the  provisions  of  section  14  of  the  Act  of 
April  26,  1906  (34  Stat.  137)  the  fee  estate  passes 
on  abandonment  of  the  right  of  way  to  the  "owner 
of  the  legal  subdivision  of  which  the  land  so  aban- 
doned is  a  part";  (2)  that  the  Department  has  long 
interpreted  that  statute  in  the  manner  contended 
for  and  that  there  is  consequently  an  established 
administrative  construction  on  which  the  claimants 
and  others  have  relied  and  which  cannot  now  be 
lightly  overthrown;  and  (3)  that  in  any  event  the 
original  allotment  deed  to  Laura  Burris  conveyed 
to  her  the  interest  in  the  land  covered  by  the  pro- 
posed right  of  way  which  the  Indian  tribes  had  and, 
thus,  that  any  abandonment  or  relinquishment  of 
the  right  of  way  by  the  railroad  company  must  as 
a  matter  of  law  inure  to  the  benefit  of  the  allottee 
or  her  assigns.  It  is  my  opinion  that  none  of  those 
contentions  are  well  founded,  but  I  shall  discuss 
them  at  some  length  in  the  order  in  which  I  have 
stated  them. 

/ 

The  opinion  of  January  30,  1935,  contained  a 
detailed  analysis  of  the  1906  act  as  well  as  the  grant- 
ing act  of  1902.  The  conclusion  was  reached  that 
the  1902  act  granted  only  a  right  to  acquire  a  right 
of  way  after,  among  other  things,  the  payment  of 
compensation  to  the  Indians,  and  that  the  1906  act 
operated  to  invest  the  abutting  property  owners 
with  title  to  abandoned  rights  of  way  only  if,  among 
other  things,  the  rights  of  way  had  actually  existed 
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as  interests  in  the  land  in  the  nature  of  easements. 
In  those  circumstances,  of  course,  title  to  the  right 
of  way  would  not  pass  to  the  abutting  landowners 
in  a  situation  of  the  type  now  presented  where  no 
payment  of  damages  was  ever  made  by  the  railroad 
company  to  make  possible  the  creation  in  it  of  an 
interest  in  the  land. 

I  have  thoroughly  re-examined  the  bases  of  that 
conclusion  concerning  the  interpretation  of  the 
statutes  and,  in  doing  so,  I  have  carefully  considered 
the  arguments  which  have  been  presented  both 
orally  and  in  written  briefs  on  behalf  of  the  oil  and 
gas  lessees  of  the  abutting  lands.  I  have,  however, 
found  nothing  to  create  doubt  concerning  the  cor- 
rectness of  the  conclusion  or  the  soundness  of  the 
analysis  by  means  of  which  the  conclusion  was 
reached.  The  interpretation  placed  on  the  granting 
act  of  1902  is  not  seriously  questioned  by  the  claim- 
ant, nor  can  it  well  be  questioned.  In  a  recent 
opinion  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Noble  et  al.  v.  City  of  Oklahoma  City, 
U.S. ,  56  S.Ct.  562,  the  court  squarely  de- 
cided that,  under  a  grant  substantially  similar  to 
that  contained  in  the  1902  act,  a  railroad  obtained 
only  a  right  to  acquire  a  right  of  way  on  payment 
of  damages.  Consequently  there  can  be  no  doubt 
that  the  Choctaw  and  Chickasaw  Railroad  Com- 
pany, failing  as  it  did  to  pay  the  required  damages, 
acquired  no  actual  interest  of  any  kind  in  the  land 
of  its  proposed  right  of  way. 

The  claimants'  primary  contention,  however,  is 
that  the  act  of  1906  operates  to  vest  title  to  the  land 
of  the  proposed  right  of  way  in  the  abutting  owners 
irrespective  of  whether  the  railroad  had  acquired 
an  interest  in  the  land.  In  section  14  of  that  act  it 
is  provided  that  a  railroad  may,  on  making  payment 
to  be  prescribed  by  the  Secretary  of  the  Interior, 
acquire  title  to  lands  over  which  it  has  a 
"right  *  *  *  in  the  nature  of  an  easement  for  right 
of  way."  By  that  same  section  it  is  prescribed  that 
if  the  railroad  should  fail  to  make  the  payment, 
title  to  the  right  of  way  will  vest  in  the  owner  of 
the  abutting  lands.  The  claimants  argue  that  since 
the  railroad  in  this  instance  made  no  payments,  the 
title  to  the  right  of  way  has  vested  in  the  abutting 
owners  under  that  statutory  provision.  That  argu- 
ment, in  my  opinion,  is  fallacious  for  two  reasons. 
In  the  first  place  the  provision  in  section  14  of  the 
1906  act  is  operative  according  to  its  own  terms  only 
where  the  railroad  had  already  acquired  an  interest 
in  the  land  "in  the  nature  of  an  easement,"  and  it 
has  already  been  pointed  out  that,  under  the  1902 
act,  no  interest  in  the  land  could  be  acquired  by 
the  railroad  in  the  absence  of  a  payment  of  dam- 
ages for  the  taking  of  that  interest,  which  payment 
was  never  made  in  this  case.  In  the  second  place  the 


payment  for  which  provision  is  made  in  the  1906 
act  is  a  payment  in  addition  to  and  independent  of 
that  required  by  the  act  of  1902.  The  payment  pre- 
scribed by  the  1906  act  is  one  whereby  the  railroad 
might  acquire  the  fee  estate  in  the  land  over  which 
it  already  had  acquired  a  right  in  the  nature  of  an 
easement  by  the  payment  of  the  damages  prescribed 
by  the  1902  act.  Clearly  a  railroad  which  had  paid 
the  damages  and  acquired  a  right  to  build  and  op- 
erate its  road  under  the  1902  act  could  not  be  re- 
quired to  make  a  further  payment  on  penalty  of 
losing  its  vested  easement  for  failure  so  to  make 
payment.  Consequently  it  is  manifest  that  die  pay- 
ment required  by  the  1906  act  is  a  payment  for  the 
servient  estate  so  that  the  entire  fee  estate  in  the 
land  may  be  acquired  by  the  railroad,  in  default  of 
which  the  servient  estate  is  to  vest  in  the  owner  of 
the  abutting  land.  In  those  circumstances  it  is  clear 
that  the  payment  contemplated  by  the  1906  act  is 
for  a  purpose  entirely  distinct  from  the  purpose  of 
the  payment  required  by  the  1902  act,  and  that  the 
former  payment  is  in  addition  to  and  independent 
of  the  latter. 

That  conclusion  is  inescapable  when  the  legisla- 
tive history  of  the  act  is  considered.  The  legislative 
bill  which  subsequently  became  the  act  of  1906, 
without  alteration  of  the  provisions  contained  in 
section  14,  was  drafted  in  the  Department  of  the 
Interior  and  was  submitted  to  the  Congress  for  its 
consideration  by  the  Secretary  of  the  Interior  with 
his  letter  of  December  7,  1905  to  the  Speaker  of  the 
House  of  Representatives.  With  that  letter  was  also 
included  an  explanatory  statement  prepared  by  the 
special  committee  which  the  Secretary  had  ap- 
pointed to  prepare  the  bill.  Those  documents  are 
all  reproduced  in  House  Document  No.  74,  59th 
Congress,  1st  Session.  In  explanation  of  section  14 
the  Departmental  committee  stated: 

"Section  14  provides  for  conveyance  of  all 
land  in  said  nations  reserved  from  allotment  or 
sale  for  the  use  or  benefit  of  any  person,  corpo- 
ration or  organization,  and  that  this  section 
shall  not  apply  to  land  reserved  from  allotment 
because  of  the  right  of  any  railroad  company 
in  the  nature  of  an  easement,  which  the  com- 
pany is  permitted  to  purchase  at  a  valuation 
to  be  determined  by  the  Secretary  of  the  In- 
terior." 

A  similar  explanation  was  made  by  the  Committee 
on  Indian  Affairs  of  the  House  of  Representatives 
when  it  reported  favorably  on  the  bill  (House  Re- 
port No.  183,  59th  Congress,  1st  Session) .  In  that 
report  it  was  stated: 
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"Section  14  authorizes  persons,  corporations, 
or  organizations  for  whom  lands  have  been 
reserved  to  buy  the  same  and  secure  an  absolute 
title  therefor." 

In  those  circumstances  there  can  be  no  substan- 
tial doubt  that  the  payment,  on  default  in  which 
the  title  to  lands  covered  by  rights  of  way  are  to  vest 
in  abutting  owners  under  the  1906  act,  is  a  payment 
for  the  fee  estate  in  the  lands  and  not  the  payment 
required  to  create  the  easement  or  right  "in  the 
nature  of  an  easement"  to  which  the  fee  estate  is 
servient.  Consequently  it  is  my  opinion  that  the  act 
of  1906  has  no  reference  to  the  payment  of  damages 
already  prescribed  by  the  act  of  1902  and  that  non- 
payment of  those  damages  does  not  make  operative 
that  clause  of  the  1906  act  which  vests  title  in  the 
owners  of  the  subdivisions  of  which  the  abandoned 
rights  of  way  are  a  part. 

// 
I  find  no  substantiation  for  the  contention  that 
the  Department  has  consistently  placed  a  contrary 
interpretation  on  the  acts  of  1902  and  1906  by  hold- 
ing that  the  title  to  abandoned  rights  of  way  re- 
served under  the  act  of  1902  vested  in  the  owners 
of  the  abutting  property  where  the  railroad  had 
never  paid  the  damages  necessary  to  the  creation 
of  an  interest  in  the  land  covered  by  the  selected 
right  of  way.  On  the  contrary  I  find  that  prior  to 
the  present  controversy  the  Department  has  con- 
sistently held  that  the  title  to  such  abandoned  rights 
of  way  is  vested  in  the  Indian  tribes  and  not  in  the 
abutting  owners. 

In  support  of  their  contention  on  this  point  the 
claimants  rely  expressly  on  an  undated  longhand 
memorandum  by  Mr.  Merritt  of  the  Indian  Office 
to  Mr.  Layne  of  that  office,  the  letter  of  the  Acting 
Commissioner  of  Indian  Affairs  to  the  Secretary  of 
the  Interior  under  date  of  March  28,  1913,  Assistant 
Secretary  Laylin's  letter  of  April  19,  1913  to  James 
S.  Davenport,  Second  Assistant  Commissioner 
Hauke's  letter  of  May  6,  1913  to  L.  H.  Burton,  and 
Commissioner  Sells'  letter  of  July  9,  1919  to  Hon. 
Robert  L.  Owen.  Mr.  Merritt's  undated  memoran- 
dum and  the  Acting  Commissioner's  letter  of  March 
28,  1913,  which  was  prepared  as  a  result  of  the 
memorandum,  unquestionably  express  the  conclu- 
sion that  whether  or  not  the  railroad  ever  paid  the 
damages  required  by  the  act  of  1902,  the  title  to  the 
right  of  way  vests  on  abandonment  in  the  abutting 
owners  under  the  provisions  of  section  14  of  the  act 
of  1906.  But  the  Acting  Commissioner's  letter  failed 
to  meet  with  the  approval  of  the  Department. 
Under  date  of  April  19,  1913,  Assistant  Secretary 
Laylin  wrote  to  the  Commissioner  of  Indian  Affairs 
concerning  the  Acting  Commissioner's  letter.    Al- 


though the  Assistant  Secretary  approved  the  con- 
clusion that,  if  the  railroad  had  paid  the  damages 
required  by  the  1902  act,  the  title  passed  on  aban- 
donment to  the  abutting  owners,  he  expressly  re- 
pudiated the  conclusion  that  a  similar  result  fol- 
lowed where  the  railroad  had  not  paid  the  dam- 
ages. In  that  latter  situation  he  clearly  held  that  the 
title  to  the  right  of  way  was  vested  in  the  Indian 
tribes.  The  Laylin  letter  of  April  19,  1913  to  James 
S.  Davenport  was  written  in  conformity  with  the 
letter  of  even  date  to  the  Commissioner,  a  copy  of 
which  was  enclosed.  The  Hauke  letter  of  May  6, 
1913  to  L.  H.  Burton  also  was  written  pursuant 
to  the  Assistant  Secretary's  letter  of  April  19,  1913 
and  had  reference  only  to  a  right  of  way  for  which 
the  railroad  had  paid  the  damages  required  by  the 
act  of  1902.  Likewise  Commissioner  Sells'  letter 
of  July  9,  1919  to  Hon.  Robert  L.  Owen,  which  also 
recognized  title  to  be  in  the  abutting  owners,  is 
shown  by  the  files  of  the  Indian  Office  to  have  had 
reference  only  to  a  right  of  way  for  which  the  rail- 
road had  paid  the  necessary  damages. 

It  is  true,  however,  that  three  Indian  Office  letters 
of  recent  date,  one  of  which  was  approved  by  the 
Department,  have  squarely  taken  the  position  that, 
even  though  the  damages  had  not  been  paid,  the 
title  to  the  land  of  the  right  of  way  vested  in  the 
abutting  landowners  by  reason  of  the  provisions  of 
section  14  of  the  act  of  1906.  All  of  those  letters  had 
reference  to  the  precise  controversy  now  under  con- 
sideration and  all  of  them  were  overruled  and  nulli- 
fied by  the  former  opinion  in  this  controversy.  In 
such  circumstances  those  letters  clearly  cannot  be 
relied  on  to  establish  a  contrary  departmental 
construction. 

Actually  I  find  that  there  has  been  a  continuous 
and  long-standing  departmental  construction  of  the 
statutes  in  accordance  with  the  conclusion  reached 
in  the  opinion  of  January  30,  1935.  The  records  of 
the  Indian  Office  show  that  over  a  period  of  years 
some  69  deeds  have  been  executed  by  the  tribes 
conveying  tracts  included  in  abandoned  railroad 
rights  of  way  for  which  damages  had  never  been 
paid  by  the  railroads.  Those  conveyances  were,  of 
course,  predicated  on  the  proposition  that,  under 
the  statutes,  title  to  those  lands  was  vested  in  the 
tribes.  For  convenience  I  cite  a  few  of  the  Indian 
Office  letters  authorizing  those  conveyances,  each 
of  which  letters  expressly  enunciates  the  conclusion 
flowing  from  that  construction  of  the  statutes  which 
is  now  attacked:  letter  of  May  13,  1916  (90912-15) , 
approved  by  the  Assistant  Secretary  of  the  Interior 
on  May  15,  1916;  letter  of  May  21,  1918  (43901-18) , 
approved  by  the  Assistant  Secretary  on  July  17, 
1918;  letter  of  May  21,  1918  (43902-18),  approved 
by  the  Assistant  Secretary  on  July  17,   1918;  letter 
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of  December  12,  1918  (98915-18),  approved  by  the 
Assistant  Secretary  on  February  13,  1919;  letter  of 
December  17,  1918  (100753-18),  approved  by  the 
Assistant  Secretary  on  February  14,  1919;  letter  of 
March  26,  1919  (27665-19) ,  approved  by  the  Assist- 
ant Secretary  on  April  19,  1919;  and  letter  of  May 
5,  1919  (39593-19),  approved  by  the  Assistant  Sec- 
retary on  May  19,  1919. 

In  those  circumstances  it  appears  that  the  long 
established  interpretation  of  the  Department  has 
been  exactly  to  the  contrary  of  that  suggested  by 
the  claimants. 

77/ 

Perhaps  the  most  serious  question  raised  by  the 
claimants  is  whether  the  original  allotment  and 
conveyance  of  land  to  Laura  Burris  by  the  Choctaw 
and  Chickasaw  Nations  conveyed  to  her  the  entire 
estate  which  the  nations  had  in  the  land  covered 
by  the  right  of  way.  If  the  conveyance  were  that 
inclusive,  of  course,  the  allottee  and  her  assigns 
would  have  vested  in  them  the  fee  to  the  land  cov- 
ered by  the  abandoned  right  of  way  irrespective  of 
the  provisions  of  the  act  of  1906,  and  no  interest 
would  or  could  remain  in  the  Indian  tribes. 

The  conveyance  to  Laura  Burris  was,  in  form, 
similar  to  all  of  the  conveyances  made  to  members 
of  the  Five  Civilized  Tribes  in  fulfillment  of  allot- 
ments. The  described  parcel  of  land  was  conveyed 
"less  6.26  acres"  included  in  the  selected  right  of 
way  of  the  Choctaw  and  Chickasaw  Railroad.  There 
would  seem  to  be  little  doubt  that  such  a  deed  con- 
veyed no  interest  of  any  kind  in  the  6.26  acres 
which  were  expressly  excluded.  Yet  in  a  recent  case 
decided  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  10th  Circuit  (Shell  Petroleum  Corp. 
v.  Hollow,  70  F.  (2d)  811)  ,  it  was  held  that  a  deed 
conveying  a  tract  "excepting  one  acre,"  which  had 
been  conveyed  to  a  school  district  for  so  long  as  the 
property  was  used  for  school  purposes,  operated  to 
convey  the  grantor's  reversionary  interest  in  the  one 
acre  and  to  invest  the  grantee  with  the  fee  title  to 
that  acre  upon  its  abandonment  for  school  pur- 
poses. In  arriving  at  that  conclusion  the  court  relied 
heavily  on  the  common  law  presumption,  created 
as  a  matter  of  public  policy,  that  a  conveyance  of 
land  carries  with  it  the  grantor's  interest  in  strips 
or  gores  and  small  parcels  which  have  been  carved 
out  of  it  by  prior  conveyances  of  interests  less  than 
a  fee  simple  absolute.  Yet  even  that  presumption 
must  fall  if  the  intent  of  the  parties  is  shown  to  be 
otherwise,  for  the  effect  of  an  exception  in  a  con- 
veyance is  dependent  on  that  intent.  Chicago,  Rock 
Island  and  Pacific  Railway  Co.  v.  Denver  and  Rio 
Grande  Railroad  Co.,  143  U.S.  596,  614.  It  may  be 
both  reasonable  and  desirable  to  imply  an  intent 


to  convey  the  grantor's  interest  in  an  abutting  street 
(Paine  et  al.  v.  Consumer's  Forwarding  &  Storage 
Co.  et  al.,  71  Fed.  629)  or  an  abutting  river  bed 
(United  States  v.  Hayes  et  al,  20  F.  (2d)  873) 
where  the  description  of  the  conveyed  property  does 
not  include  the  street  or  river  bed  but  where  it  is 
not  expressly  excluded.  But  a  very  different  situa- 
tion exists  where,  as  here,  the  deed  expressly  states 
that  it  conveys  a  certain  tract  "less"  a  designated 
parcel  or  strip.  Where  such  language  is  used  many 
courts  have  decided  that  there  is  an  express  intenr 
tion  to  retain  all  interest  in  the  excepted  parcel  or 
strip  and  that,  in  fact,  no  interest  therein  is  con- 
veyed. Hartwig  et  ux.  v.  Central-Gaither  Union 
School  District  et  al,  253  Pac.  733  (Sup.  Ct.  of 
California)  ;  Moakley  et  al.  v.  Blog  et  al.,  265  Pac. 
548  (Dist  Ct.  of  App.  of  California)  ;  Dickman  v. 
Madison  County  Light  and  Power  Co.,  304  111.  470, 
136  N.E.  790;  Appleby  et  al.  v.  City  of  New  York 
et  al.  199  App.  Div.  539,  192  N.Y.  Supp,  211,  af- 
firmed, 235  N.Y.  351,  139  N.E.  474;  Voss  v.  Thomp- 
son et  al.,  105  Okla.  238,  232  Pac.  392. 

If  we  accept  as  good  law  the  holding  in  the  case 
of  Shell  Petroleum  Corp.  v.  Hollow,  supra,  that  the 
words  "less"  or  "excepting"  when  used  in  a  con- 
veyance are  not  a  conclusive  manifestation  of  the 
grantor's  intent  to  retain  whatever  interest  he  may 
have  in  the  excepted  tract,  it  nevertheless  does  not 
follow  that,  in  the  instant  case,  the  allottee  acquired 
the  interest  of  the  Choctaw  and  Chickasaw  Nations 
in  the  land  covered  by  the  proposed  right  of  way. 
In  the  Shell  Case  the  court  recognized  that  the 
words  "less"  and  "excepting"  might  indicate  an 
intent  not  to  convey  any  interest  in  the  excepted 
parcel,  but  held  that  not  necessarily  to  be  true  in 
the  case  before  it  since  the  conveyance  was  by  war- 
ranty deed  and  the  exception  may  have  been  in- 
tended only  to  protect  the  grantor  from  any  liabil- 
ity on  his  warranties  because  of  the  existence  of 
the  dominant  estate  in  the  excepted  parcel.  Actu- 
ally, then,  the  existence  of  the  warranties  was  the 
controlling  factor  in  the  determination  that  the 
servient  estate  in  the  excepted  parcel  passed  to  the 
grantee.  But  the  conveyances  from  the  Choctaw  and 
Chickasaw  Nations  to  the  various  allottees,  includ- 
ing Laura  Burris,  contain  no  warranties.  Conse- 
quently the  decision  in  the  Shell  Case  is  not  ap- 
plicable here. 

It  appears,  then,  that  the  Indian  tribes  did  not 
convey  to  Laura  Burris  their  interest  in  the  selected 
right  of  way  unless  there  is  some  other  manifesta- 
tion of  intent  so  to  convey  or  some  other  circum- 
stance to  explain  the  express  exception  contained  in 
the  conveyance.  No  other  circumstance  explanatory 
of  the  exception  has  been  suggested  and  I  know 
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of  none.  Certainly  it  cannot  be  said  that  the  pur- 
pose of  the  exception  was  merely  to  exclude  the 
interest  which  the  railroad  had  in  the  right  of  way. 
If  that  were  the  purpose  it  might  easily  have  been 
accomplished  by  omitting  any  exception  at  all  or 
by  expressing  the  exception  in  appropriate  lan- 
guage. It  certainly  is  not  accomplished  by  an  ex- 
ception of  the  land  itself.  See  Moakley  et  al.  v.  Blog 
et  al.,  supra,  and  the  cases  therein  cited  by  the 
court. 

It  has  been  suggested  that  a  manifestation  of  an 
intent  to  convey  the  servient  estate  in  the  land  is 
to  be  found  in  the  circumstances  surrounding  the 
execution  of  the  deed.  The  case  of  United  States  v. 
Hayes  et  al.,  supra,  has  been  relied  on  in  support 
of  that  suggestion.  In  that  case  the  court  held  that 
deeds  in  satisfaction  of  allotments  made  to  members 
of  the  Creek  Nation  conveyed  the  tribal  interests 
in  the  beds  of  the  Arkansas  and  Cimarron  rivers 
on  which  the  deeded  lands  abutted.  The  court 
found  an  intention  so  to  convey  the  river  beds  from 
an  analysis  of  the  treaties  and  Congressional  enact- 
ments which  lead  to  and  which  authorized  the 
making  of  allotments  to  members  of  the  Five 
Civilized  Tribes.  The  purpose  of  those  treaties  and 
enactments  was  said  to  be  to  divest  the  tribal  or- 
ganizations of  all  property  preparatory  to  disband- 
ing those  organizations.  In  those  circumstances  the 
court  thought  it  manifest  that  the  tribe  intended 
to  divest  itself  of  its  river  bed  land  as  a  part  of  the 
abutting  land  in  accordance  with  the  usual  com- 
mon law  concept.  But,  as  has  been  already  pointed 
out,  that  situation  is  vastly  different  from  that  in 
the  instant  case  where  the  deed,  instead  of  being 
silent  concerning  the  land  in  controversy,  actually 
excepted  it  from  conveyance. 

Furthermore,  the  reasoning  on  which  the  intent 
was  established  in  the  Hayes  Case  is  not  applicable 
in  the  present  controversy.  The  very  fact  that  sec- 
tion 14  of  the  act  of  1906  provided  that,  if  damages 
for  the  creation  of  the  easement  had  already  been 
paid,  the  fee  title  might  be  acquired  by  the  railroad 
or  allowed  to  pass  to  the  abutting  owners  on  aban- 
donment clearly  shows  that  it  was  not  contemplated 
that  the  servient  estate  in  the  rights  of  way  had 
passed  to  the  abutting  owners  under  the  allotment 
deeds.  If  that  servient  estate  had  passed  there  would 
be  no  occasion  for  the  provisions  vesting  title  in  the 
abutting  owners  on  termination  of  the  dominant 
estate  by  abandonment.  In  those  circumstances  the 
statutes  and  treaties  cannot  be  said  to  manifest  an 
intent  on  the  part  of  the  tribes  that  the  servient 
estate  in  rights  of  way  pass  to  the  allottees  under 
the  allotment  deeds  despite  the  expression  of  a 
contrary  intent  in  the  exception  contained  in  the 
deeds.  Since,   for  the  purpose  of  determining  the 


intent  on  which  the  exceptions  were  founded,  it  is 
obviously  immaterial  whether  the  railroad  had  or 
had  not  paid  the  damages  necessary  for  the  creation 
of  an  interest  in  the  land  under  the  1920  act,  it  is 
my  opinion  that  there  is  no  indication  of  any  intent 
sufficient  to  defeat  the  operation  of  the  exception 
contained  in  the  deed  to  Laura  Burris. 

It  has  also  been  suggested  that  even  though  the 
exception  may  have  been  otherwise  valid  and  suffi- 
cient to  prevent  the  passage  to  Laura  Burris  of 
title  to  the  right  of  way,  it  nevertheless  was  in- 
operative because  of  indefiniteness  of  description 
of  the  land  excepted.  It  is  true,  of  course,  that  the 
parcel  excepted  must  be  capable  of  identification 
else  the  exception  will  fail.  But  in  this  instance  it 
appears  that  the  excepted  land  covered  by  the  pro- 
posed right  of  way  can  be  readily  identified.  The 
deed  itself  refers  to  the  specific  right  of  way  which 
is  involved.  In  accordance  with  the  requirements 
of  the  act  of  1902  granting  the  right  to  take  the 
right  of  way  the  railroad  must  file  a  map  of  its 
selected  right  of  way  with  the  Department  of  the 
Interior,  with  the  "United  States  Indian  agent  for 
Indian  Territory"  and  with  the  principal  chief  or 
governor  of  the  Indian  tribe.  In  this  instance  those 
maps  were  filed  prior  to  the  allotment  to  Laura 
Burris  and  they  are  still  filed.  From  those  maps  it 
is  possible,  according  to  the  report  made  by  the 
Superintendent  for  the  Five  Civilized  Tribes  agency 
on  January  11,  1936,  to  locate  the  right  of  way  on 
the  ground  with  precision.  In  those  circumstances 
there  is  no  basis  for  the  suggestion  that  the  excep- 
tion has  failed  because  of  indefiniteness.  The 
exception  stands  valid  and  operative. 

I  may  point  out  that  a  similar  interpretation  of 
the  exceptions  contained  in  allotment  deeds,  as  well 
as  an  interpretation  of  the  statutes  similar  to  that 
set  forth  in  part  I  of  this  opinion,  form  the  basis 
for  the  numerous  conveyances  of  abandoned  right 
of  way  tracts  which  have  been  made  over  a  long 
period  of  years  by  the  tribes.  Those  interpretations 
have  consequently  become  the  foundations  of  real 
property  titles  and  cannot  lightly  be  overthrown. 

IV 

In  accordance  with  the  detailed  analysis  which 
I  have  made  it  is  my  conclusion  that  the  title  to  the 
land  covered  by  the  selected  right  of  way  for  which 
the  railroad  company  never  paid  damages  does  not 
vest  in  the  abutting  landowners  under  the  provi- 
sions of  section  14  of  the  act  of  1906,  that  the  De- 
partment has  long  and  continuously  interpreted 
those  statutory  provisions  in  that  manner  and  that 
the  allotment  deed  to  Laura  Burris  did  not  convey 
to  her  any  interest  in  the  land  covered  by  the  se- 
lected right  of  way.  It  is  therefore  my  opinion  that 
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the   title  to  the  abandoned  right  of  way  is  now 
vested  in  the  Choctaw  and  Chickasaw  Nations. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  April  23,  1936. 

T.  A.  Walters,  First  Assistant  Secretary. 


Disposition  of  Osage  Trust  Funds 

M-28029  April  23,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  on  certain  ques- 
tions arising  out  of  the  act  of  June  28,  1906  (34 
Stat.  539) ,  as  amended  by  subsequent  legislation 
hereinafter  referred  to.  The  questions  deal  with 
trust  funds  on  deposit  in  the  United  States  Treas- 
ury to  the  credit  of  individual  Osage  Indians  and 
relate  particularly  to  the  disposition  to  be  made 
of  such  funds  upon  the  death  of  the  Indian  owner. 
As  formulated  by  the  Commissioner  of  Indian 
Affairs,  the  questions  are: 

1.  Whether  such  funds  are  part  of  the  Osage 
headright  and  as  such  must  be  held  awaiting 
the  determination  of  heirs. 

2.  Whether  such  funds  may  be  paid  to  the  ad- 
ministrator in  the  discretion  of  the  Secretary 
of  the  Interior. 

3.  Whether  such  funds  must  be  paid  to  the 
administrator  on  application  where  the  dece- 
dent is  less  than  one-half  Indian  blood  or  had 
had  a  certificate  of  competency. 

Before  discussing  those  questions,  it  is  necessary 
to  review  at  some  length  the  pertinent  provisions 
of  the  act  of  June  28,  1906,  supra,  and  subsequent 
legislation. 

The  act  of  June  28,  1906,  provides  for  an  equal 
division  of  the  lands  and  funds  of  the  Osage  Tribe 
of  Indians  among  the  individual  members  accord- 
ing to  a  roll  authorized  to  be  made  by  the  act.  Most 
of  the  lands  were  to  be  allotted  in  severalty,  partly 
as  homesteads  and  partly  as  surplus  lands.  The 
remaining  lands,  including  some  town  lots,  were  to 
be  sold  for  the  benefit  of  the  tribe.  Section  2,  sub- 
division 7,  authorized  the  Secretary  of  the  Interior, 
in  his  discretion,  to  issue  a  certificate  of  competency 
to  any  adult  member  authorizing  him  to  sell  and 


convey  all  of  his  allotted  lands  except  his  home- 
stead. The  oil,  gas,  coal  and  other  minerals  were 
reserved  to  the  Osage  Tribe  for  25  years  with  pro- 
vision for  the  leasing  of  same  on  royalties  during 
that  period.  At  that  time,  the  United  States  held 
for  the  tribe  trust  funds  of  more  than  $8,000,000 
received  under  various  treaties  as  compensation  for 
the  relinquishment  of  other  lands.  Under  subdivi- 
sion 1  of  section  4,  these  funds  were  segregated  and 
the  sum  of  $3,819.76  placed  to  the  credit  of  each 
of  the  2,229  enrolled  members.  The  act  contained 
no  provision  for  the  payment  of  this  sum  or  any 
part  thereof  to  the  individual  member.  Instead,  the 
act  declared  that  the  segregated  funds  should  be 
held  in  trust  at  interest  by  the  United  States  for  a 
period  of  25  years,  at  the  end  of  which  period  the 
funds  (together  with  the  lands  and  mineral  inter- 
ests) were  to  become  the  absolute  property  of  the 
individual  members.  (Sections  4  and  5.)  In  the 
meantime,  the  interest  accruing  on  these  segregated 
funds  was  to  be  paid,  with  exceptions  not  here 
material,  "quarterly  to  the  members  entitled  there- 
to" (subdivision  1,  section  4)  .  The  funds  so  segre- 
gated and  retained  in  trust  are  those  to  which  the 
questions  under  consideration  relate  and  they  will 
hereinafter  be  referred  to  as  "trust  funds." 

With  respect  to  the  proceeds  derived  from  min- 
eral leases  and  other  tribal  sources,  subdivision  2 
of  section  4  of  the  act  of  1906  directs  that  all  such 
moneys  be  placed  in  the  Treasury  of  the  United 
States  to  the  credit  of  the  individual  members  and 
that,  subject  to  certain  deductions,  all  such  moneys 
"shall  be  distributed  to  the  individual  members  of 
said  Osage  Tribe  according  to  the  roll  provided  for 
herein,  in  the  same  manner  and  at  the  same  time 
that  payments  are  made  of  interest  on  other  moneys 
held  in  trust  for  the  Osages  by  the  United  States." 

Section  6  of  the  act  of  1906  provides: 

"That  the  lands,  moneys,  and  mineral  inter- 
ests, herein  provided  for,  of  any  deceased  mem- 
ber of  the  Osage  tribe  shall  descend  to  his  or 
her  legal  heirs,  according  to  the  laws  of  the 
Territory  of  Oklahoma,  or  of  the  State  in 
which  said  reservation  may  be  hereinafter  in- 
corporated, except  where  the  decedent  leaves 
no  issue,  nor  husband  nor  wife,  in  which  case 
said  lands,  moneys,  and  mineral  interests  must 
go  to  the  mother  and  father  equally." 

By  the  act  of  April  18,  1912  (37  Stat.  86),  Con- 
gress altered  the  act  of  1906  in  some  respects  and 
supplemented  it  in  others.  Section  3  of  that  act 
subjects    to    the   jurisdiction   of    the    local    county 
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courts  the  estates  of  Osages  who  are  deceased  or 
are  orphan  minors,  insane  or  otherwise  incompe- 
tent. That  section  reads: 

"That  the  property  of  deceased  and  of  or- 
phan minor,  insane,  or  other  incompetent 
allottees  of  the  Osage  Tribe,  such  incompe- 
tency being  determined  by  the  laws  of  the  State 
of  Oklahoma,  which  are  hereby  extended  for 
such  purpose  to  the  allottees  of  said  tribe,  shall, 
in  probate  matters,  be  subject  to  the  jurisdic- 
tion of  the  county  courts  of  the  State  of  Okla- 
homa, but  a  copy  of  all  papers  filed  in  the 
county  court  shall  be  served  on  the  superin- 
tendent of  the  Osage  Agency  at  the  time  of 
filing,  and  said  superintendent  is  authorized, 
whenever  the  interests  of  the  allottee  require, 
to  appear  in  the  county  court  for  the  protection 
of  the  interests  of  the  allottee.  The  superin- 
tendent of  the  Osage  Agency  or  the  Secretary 
of  the  Interior,  whenever  he  deems  the  same 
necessary,  may  investigate  the  conduct  of  ex- 
ecutors, administrators,  and  guardians  or  other 
persons  having  in  charge  the  estate  of  any  de- 
ceased allottee  or  of  minors  or  persons  incom- 
petent under  the  laws  of  Oklahoma,  and  when- 
ever he  shall  be  of  opinion  that  the  estate  is  in 
any  manner  being  dissipated  or  wasted  or  is 
being  permitted  to  deteriorate  in  value  by 
reason  of  the  negligence,  carelessness,  or  in- 
competency of  the  guardian  or  other  person  in 
charge  of  the  estate,  the  superintendent  of  the 
Osage  Agency  or  the  Secretary  of  the  Interior 
or  his  representative  shall  have  power,  and  it 
shall  be  his  duty,  to  report  said  matter  to  the 
county  court  and  take  the  necessary  steps  to 
have  such  case  fully  investigated,  and  also  to 
prosecute  any  remedy,  either  civil  or  criminal, 
as  the  exigencies  of  the  case  and  the  preserva- 
tion and  protection  of  the  interests  of  the 
allottee  or  his  estate  may  require,  the  costs  and 
expenses  of  the  civil  proceedings  to  be  a  charge 
upon  the  estate  of  the  allottee  or  upon  the  ex- 
ecutor, administrator,  guardian,  or  other  per- 
son in  charge  of  the  estate  of  the  allottee  and 
his  surety,  as  the  county  court  shall  determine. 
Every  bond  of  the  executor,  administrator, 
guardian,  or  other  person  in  charge  of  the 
estate  of  any  Osage  allottee  shall  be  subject  to 
the  provisions  of  this  section  and  shall  contain 
therein  a  reference  hereto:  Provided:  That  no 
guardian  shall  be  appointed  for  a  minor  whose 
parents  are  living,  unless  the  estate  of  said 
minor  is  being  wasted  or  misused  by  such  par- 
ents: Provided  further,  That  no  land  shall  be 
sold  or  alienated  under  the  provisions  of  this 


section  without  the  approval  of  the  Secretary 
of  the  Interior." 

Section  4  of  the  act  declared  that  the  tribal  oil 
and  mineral  rights  should  remain  unchanged  and 
that  the  act  should  not  be  construed  as  changing 
or  amending  in  any  manner  the  provisions  of  the 
act  of  1906  in  regard  to  oil  and  mineral  rights. 

Section  5  deals  expressly  with  trust  funds  and 
provides  for  the  payment  of  same  as  follows: 

"That  the  Secretary  of  the  Interior,  in  his 
discretion,  hereby  is  authorized,  under  rules 
and  regulations  to  be  prescribed  by  him  and 
upon  application  therefor,  to  pay  to  Osage  al- 
lottees, including  the  blind,  insane,  crippled, 
aged,  or  helpless,  all  or  part  of  the  funds  in 
the  Treasury  of  the  United  States  to  their  indi- 
vidual credit:  Provided,  That  he  shall  be  first 
satisfied  of  the  competency  of  the  allottee  or 
that  the  release  of  said  individual  trust  funds 
would  be  to  the  manifest  best  interests  and  wel- 
fare of  the  allottee:  Proxnded  further,  That  no 
trust  funds  of  a  minor  or  a  person  above  men- 
tioned who  is  incompetent  shall  be  released 
and  paid  over  except  to  a  guardian  of  such  per- 
son duly  appointed  by  the  proper  court  and 
after  the  filing  by  such  guardian  and  approval 
by  the  court  of  a  sufficient  bond  conditioned  to 
faithfully  administer  the  funds  released  and 
the  avails  thereof." 

Section  6  provides  that  the  lands  of  deceased 
Osage  allottees  may  be  partitioned  or  sold  upon 
proper  order  of  any  court  of  competent  jurisdiction 
in  accordance  with  the  laws  of  the  State  of  Okla- 
homa with  this  important  proviso: 

"  *  *  *  That  no  partition  or  sale  of  the  re- 
stricted lands  of  a  deceased  Osage  allottee  shall 
be  valid  until  approved  by  the  Secretary  of  the 
Interior.  Where  some  heirs  are  minors,  the  said 
court  shall  appoint  a  guardian  ad  litem  for  said 
minors  in  the  matter  of  said  partition,  and 
partition  of  said  land  shall  be  valid  when  ap- 
proved by  the  court  and  the  Secretary  of  the 
Interior.  When  the  heirs  of  such  deceased 
allottees  have  certificates  of  competency  or  are 
not  members  of  the  tribe,  the  restrictions  on 
alienation  are  hereby  removed.  //  some  of  the 
heirs  are  competent  and  others  have  not  cer- 
tificates of  competency,  the  proceeds  of  such 
part  of  the  sale  as  the  competent  heirs  shall  be 
entitled  to  shall  be  paid  to  them  xuithout  the 
intervention  of  an  administrator.  The  shares 
due  minor  heirs,  including  such  minor  Indian 
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heirs  as  may  not  be  tribal  members  and  those 
Indian  heirs  not  having  certificates  of  compe- 
tency, shall  be  paid  into  the  Treasury  of  the 
United  States  and  placed  to  the  credit  of  the 
Indians  upon  the  same  conditions  as  attach  to 
segregated  shares  of  the  Osage  national  fund, 
or  with  the  approval  of  the  Secretary  of  the 
Interior  paid  to  the  duly  appointed  guardian. 
The  same  disposition  as  herein  provided  for 
with  reference  to  the  proceeds  of  inherited 
lands  sold  shall  be  made  of  the  money  in  the 
Treasury  of  the  United  States  to  the  credit  of 
deceased   Osage   allottees."    (Italics   added.) 

Section  7  of  the  act  of  1912  reads: 

"That  the  lands  allotted  to  members  of  the 
Osage  tribe  shall  not  in  any  manner  whatso- 
ever be  encumbered,  taken,  or  sold  to  secure  or 
satisfy  any  debt  or  obligation  contracted  or 
incurred  prior  to  the  issuance  of  a  certificate 
of  competency,  or  removal  of  restrictions  on 
alienation;  nor  shall  the  lands  or  funds  of 
Osage  tribal  members  be  subject  to  any  claim 
against  the  same  arising  prior  to  grant  of  a 
certificate  of  competency.  That  no  lands  or 
moneys  inherited  from  Osage  allottees  shall  be 
subject  to  or  be  taken  or  sold  to  secure  the  pay- 
ment of  any  indebtedness  incurred  by  such  heir 
prior  to  the  time  such  lands  and  moneys  are 
turned  over  to  such  heirs:  Provided,  however, 
That  inherited  moneys  shall  be  liable  for 
funeral  expenses  and  expenses  of  last  illness 
of  deceased  Osage  allottees,  to  be  paid  under 
order  of  the  county  court  of  Osage  County, 
State  of  Oklahoma:   *   *   *" 

Section  8  of  the  act  of  1912  reads: 

"That  any  adult  member  of  the  Osage  Tribe 
of  Indians  not  mentally  incompetent  may  dis- 
pose of  any  or  all  of  his  estate,  real,  personal, 
or  mixed,  including  trust  funds,  from  which 
restrictions  as  to  alienation  have  not  been  re- 
moved, by  will  in  accordance  with  the  laws  of 
the  State  of  Oklahoma:  Provided,  That  no 
such  will  shall  be  admitted  to  probate  or  have 
any  validity  unless  approved  before  or  after 
the  death  of  the  testator  by  the  Secretary  of 
the  Interior." 

The  remaining  acts  of  Congress  to  be  considered 
are  the  acts  of  March  3,  1921  (41  Stat.  1249) ,  Feb- 
ruary 27,  1925  (43  Stat.  1008),  and  March  2,  1929 
(45  Stat.  1478)  .  The  act  of  1921  enlarged  the  period 
of  tribal  ownership  of  the  minerals,  extended  the 


life  of  all  valid  oil  and  gas  leases  existing  at  the 
end  of  the  original  period,  and  changed  the  original 
plan  in  some  particulars,  notably  with  respect  to 
the  quarterly  distributions  of  the  income  from 
bonuses  and  royalties  from  tribal  mineral  leases  and 
the  interest  on  trust  funds.  Under  the  act  of  1906, 
the  entire  income  was  distributed  to  the  individual 
members.  Nothing  was  withheld.  However,  in- 
creased oil  production  had  so  swelled  the  income 
that  the  payments  were  greatly  in  excess  of  current 
needs  and  were  leading  to  gross  extravagance  and 
waste.  Accordingly,  the  act  of  1921  restricted  the 
quarterly  payments  to  specified  amounts  and  di- 
rected that  the  balance  be  retained  by  the  Secretary 
of  the  Interior  and  invested  and  conserved  for  the 
future  benefit  of  the  members.  The  act  of  February 
27,  1925,  made  some  minor  changes  in  the  quarterly 
allowances  and  broadened  the  authority  of  the 
Secretary  with  respect  to  the  expenditure  and  in- 
vestment of  the  retained  funds.  The  income  to  be 
so  administered  under  that  act  and  the  prior  act 
of  1921,  it  is  important  to  notice,  is  the  "pro  rata 
share,  either  as  a  member  of  the  tribe  or  heir  or 
devisee  of  a  decreased  member,  of  the  interest  or 
trust  funds,  the  bonus  received  from  the  sale  of  oil 
or  gas  leases,  the  royalties  therefrom,  and  any  other 
moneys  due  such  Indian  received  during  each  fiscal 
quarter." 

Section  2  of  the  act  of  1925,  as  amended  by  sec- 
tion 4  of  the  act  of  March  2,  1929,  supra,  reads: 

"Upon  the  death  of  an  Osage  Indian  of  one- 
half  or  more  Indian  blood  who  does  not  have  a 
certificate  of  competency,  his  or  her  moneys  and 
funds  and  other  property  accrued  and  accruing 
to  his  or  her  credit  and  which  have  heretofore 
been  subject  to  supervision  as  provided  by  law 
may  be  paid  to  the  administrator  or  executor 
of  the  estate  of  such  deceased  Indian  or  direct 
to  his  heirs  or  devisees,  or  may  be  retained  by 
the  Secretary  of  the  Interior  in  the  discretion  of 
the  Secretary  of  the  Interior,  under  regulations 
to  be  promulgated  by  him:  Provided,  That  the 
Secretary  of  the  Interior  shall  pay  to  adminis- 
trators and  executors  of  the  estates  of  such  de- 
ceased Osage  Indians  a  sufficient  amount  of 
money  out  of  such  estates  to  pay  all  lawful  in- 
debtedness and  costs  and  expenses  of  adminis- 
tration when  approved  by  him;  and,  out  of  the 
shares  belonging  to  heirs  or  devisees,  above 
referred  to,  he  shall  pay  the  costs  and  expenses 
of  such  heirs  or  devisees,  including  attorney 
fees,  when  approved  by  him,  in  the  determina- 
tion of  heirs  or  contest  of  wills.  Upon  the  death 
of  any  Osage  Indian  of  less  than  one-half  of 
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Osage  Indian  blood  or  upon  the  death  of  an 
Osage  Indian  who  has  a  certificate  of  compe- 
tency, his  moneys  and  funds  and  other  prop- 
erty accrued  and  accruing  to  his  credit  shall  be 
paid  and  delivered  to  the  administrator  or 
executor  of  his  estate  to  be  administered  upon 
according  to  the  laws  of  the  State  of  Okla- 
homa:  *   *   *" 

Section  1  of  the  act  of  1929  extended  the  period 
of  trust  established  for  the  trust  funds  segregated 
under  the  act  of  1906  to  January  I,  1959.  The 
period  of  tribal  ownership  of  the  minerals  was 
extended  for  a  like  period. 

The  first  question  as  to  whether  the  trust  funds 
are  part  of  the  Osage  headright  and  as  such  must 
be  held  awaiting  the  determination  of  heirs,  ap- 
pears to  have  been  induced  by  certain  court  de- 
cisions dealing  with  the  alienability,  etc.,  of  an 
Osage  headright  and  the  jurisdiction  of  the  courts 
thereover.  In  Taylor  v.  Tayrien  (51  Fed.  (2d) 
884) ,  the  Tenth  Circuit  Court  of  Appeals  ruled 
that  no  Indian  of  the  Osage  Tribe  has  the  right  to 
alienate  his  headright  and  that  it  is  not  subject  to 
judicial  process.  In  that  case  the  Indian  involved 
was  an  Osage  of  less  than  one  half  blood  and  had 
a  certificate  of  competency,  and  the  court  held  that 
his  headright  was  not  transferable  and  did  not  pass 
to  his  trustee  in  bankruptcy.  To  the  same  effect  is 
Taylor  v.  Jones  (51  Fed.  (2d)  892)  ,  involving  an 
Indian  who  was  a  member  of  the  Kaw  Tribe  of 
Indians  of  less  than  the  half  blood  with  a  certificate 
of  competency.  In  both  cases  the  Supreme  Court 
of  the  United  States  denied  certiorari.  Taylor  v. 
Tayrien  (284  U.S.  672)  ;  Taylor  v.  Jones  (284  U.S. 
663) .  See  also  In  re  Dennison  (38  Fed.  (2d)  662)  ; 
appeal  dismissed  45  Fed.  (2d)  585.  In  Denoya  v. 
Arrington  (20  Pac.  (2d)  563)  the  Supreme  Court 
of  Oklahoma  held  that  the  income  accruing  to  the 
Osage  headright  of  a  deceased  Osage  allottee  sub- 
sequent to  the  death  of  said  allottee  is  not  an  asset 
of  the  estate  of  such  decedent  which  can  be  appro- 
priated for  the  payment  of  the  claims  of  creditors. 
Compare,  however,  Globe  Indemnity  Company  v. 
Bruce   (81  Fed.    (2d)    143). 

In  the  Globe  Indemnity  Company  case,  an  Osage 
headright  is  accurately  defined  in  the  following 
language: 

"The  right  to  receive  the  trust  funds  and  the 
mineral  interests  at  the  end  of  the  trust  period, 
and  during  that  period  to  participate  in  the 
distribution  of  the  bonuses  and  royalties  aris- 
ing from  the  mineral  estates  and  the  interest 
on  the  trust  funds,  is  an  Osage  headright." 


As  the  right  to  receive  the  trust  funds  at  the  end 
of  the  trust  period  is  part  of  the  Osage  headright, 
it  follows  that  the  trust  funds  themselves  fall  into 
the  same  category  as  the  headright  in  so  far  as  vol- 
untary and  involuntary  alienation  is  concerned. 
The  right  to  receive  such  funds,  like  the  right  to 
receive  the  mineral  interests,  at  the  end  of  the  trust 
period,  may  be  transmitted  by  descent  (section  6 
of  the  act  of  1906)  or  devise  (section  8  of  the  act 
of  1912) .  No  provision  in  the  act  of  1906  or  in  any 
subsequent  act  of  Congress  authorizes  the  aliena- 
tion or  encumbrance  of  the  trust  funds  in  any  other 
manner.  The  disposition  of  such  trust  funds  upon 
the  death  of  the  Indian  entitled  to  receive  the  same 
at  the  end  of  the  trust,  that  is,  whether  the  trust 
funds  should  be  released  to  the  administrator  or 
retained  under  trust  for  the  benefit  of  the  heirs  or 
devisees,  as  the  case  may  be,  depends  upon  the 
answers  to  questions  2  and  3,  which  are  so  closely 
related  that  they  will  be  jointly  considered. 

Section  2  of  the  act  of  February  27,  1925,  as 
amended  by  section  4  of  the  act  of  March  2,  1929, 
supra,  deals  expressly  with  payments  to  executors 
and  administrators,  and  will  first  be  considered  for 
the  purpose  of  determining  whether  trust  funds 
are  included  within  the  authority  conferred  by  that 
section.  Said  section,  which  is  reproduced  above, 
divides  the  estates  of  deceased  Osage  Indians  into 
two  classes:  (1)  estates  of  Osage  Indians  of  one  half 
or  more  Indian  blood  who  do  not  at  the  time  of 
death  have  certificates  of  competency,  and  (2) 
estates  of  Osage  Indians  of  less  than  one  half  In- 
dian blood,  or  who  have  certificates  of  competency 
at  the  time  of  death.  As  to  the  first  class,  the  Secre- 
tary of  the  Interior  is  given  authority  in  his  dis- 
cretion to  retain  in  his  custody  and  control  or  pay 
to  the  administrator  or  executor  of  the  estate  the 
decedent's  "moneys  and  funds  and  other  property 
accrued  and  accruing  to  his  or  her  credit  and  which 
have  heretofore  been  subject  to  supervision  as  pro- 
vided by  law."  With  respect  to  the  second  class,  the 
Secretary  is  directed  in  mandatory  language  to 
deliver  the  funds  and  property  described  to  the 
executor  or  administrator.  In  both  cases,  only  those 
moneys  "accrued  and  accruing"  may  be  paid.  In- 
terpreting the  words  "accrued  and  accruing,"  the 
Tenth  Circuit  Court  of  Appeals  in  Globe  Indem- 
nity Company  v.  Bruce,  supra,  said   (at  page  153)  : 

"It  will  be  observed  the  act  speaks  of  moneys, 
funds  and  property  accrued  and  accruing  to  the 
credit  of  the  owner  of  the  headright,  not  of 
quarterly  payments  accrued  or  accruing  to  such 
owner.  We  see  no  reason  for  construing  the 
words  accrued  and  accruing  as  referable  to 
quarterly  payments. 
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"Interest  on  trust  funds  and  the  mineral 
royalties  are  constantly  accruing  to  the  credit 
of  owners  of  headrights.  On  the  death  of  the 
owner  of  a  headright,  certain  interest  on  trust 
funds  and  mineral  royalties  will  have  accrued 
to  his  credit.  The  word  accruing  cannot  refer 
to  them.  It  must  refer  to  those  that  arise  after 
the  death  of  the  owner  of  the  headright.  We 
hold  the  word  'accrued'  refers  to  interest  and 
royalties  that  have  arisen  to  the  credit  of  the 
owner  of  the  headright  at  the  time  of  his  death 
and  the  word  'accruing'  refers  to  the  interest 
and  royalties  that  will  arise  to  the  credit  of  his 
headright  after  his  death  and  prior  to  the  dis- 
tribution of  his  estate."    (Italics  added.) 

It  is  clear  from  the  foregoing  interpretation  that 
the  funds  and  moneys  authorized  or  directed  to  be 
paid  to  administrators  and  executors  by  section  2 
of  the  act  of  1925,  as  amended  by  section  4  of  the 
act  of  1929,  are  those  moneys  and  funds  which  have 
accrued  or  may  accrue  from  the  interest  on  the  trust 
funds  and  the  mineral  royalties.  The  trust  funds 
upon  which  the  interest  accrues  are  not  included 
in  the  section.  Any  other  conclusion  would  be 
wholly  inconsistent  with  the  Congressional  direc- 
tion that  these  funds  be  held  in  trust  until  1959,  at 
which  time,  and  not  before,  die  right  to  receive 
the  same  becomes  absolute. 

The  tribal  funds  segregated  under  the  act  of 
1906  were  placed  in  trust  by  Congress  for  a  definite 
and  specific  period  which  has  since  been  extended 
to  1959,  and  the  authority  to  determine  when  and 
under  what  conditions  the  trust  so  created  shall 
be  terminated  rests  exclusively  with  Congress.  An 
intent  to  shorten  or  curtail  the  period  of  trust  is 
not  to  be  implied  but  must  be  clearly  expressed. 
Payment  of  the  trust  funds  to  the  administrator  or 
executor  obviously  releases  and  terminates  the  trust. 
No  provision  authorizing  release  or  termination  of 
the  trust  in  that  or  any  other  manner  is  found  in 
the  acts  of  1906,  1921,  1925  and  1929.  Section  3  of 
the  act  of  1912  does,  as  we  have  seen,  subject  to  the 
jurisdiction  of  the  local  county  courts  the  estates 
of  deceased  allottees  of  the  Osage  Tribe.  That  sec- 
tion, however,  when  read,  as  it  must  be,  in  conjunc- 
tion with  sections  5  and  6  of  the  same  act  cannot 
be  regarded  as  authorizing  termination  of  the  trust 
by  payment  of  the  trust  funds  to  the  administrator 
or  executor  of  such  estates.  Section  5  deals  expressly 
with  the  trust  funds  and  takes  cognizance  of  the 
lack  of  authority  in  the  Secretary  of  the  Interior  to 
release  such  funds  from  the  trust  by  authorizing 
such  release,  in  whole  or  in  part,  upon  application, 
to  Osage  allottees,  including  minors  as  well  as  the 
blind,   insane,   crippled,   aged   or  helpless,    with    a 


proviso  dealing  specifically  with  payments  to  guard 
ians  appointed  by  the  local  county  courts.  Speaking 
of  this  section,  the  Supreme  Court  of  the  United 
States  in  McCurdy  v.  United  States  (246  U.S.  263, 
269)  said: 

"Under  the  Act  of  June  28,  1906,  the  Secre- 
tary of  the  Interior  had  no  authority  to  release 
or  to  invest  any  part  of  the  principal  of  the 
trust  fund  held  for  Panther.  His  authority  to 
release  rests  wholly  upon  section  5  of  the  Act 
of  April   18,   1912  *   *   #." 

It  is  significant  to  note  that  Congress,  in  author- 
izing the  release  of  these  trust  funds  by  section  5, 
expressly  refrained  from  granting  authority  for  the 
payment  of  such  funds  to  the  executor  or  adminis- 
trator. The  withholding  of  such  authority  and  the 
granting  of  it  in  the  several  particulars  enumerated 
shows  a  plain  understanding  on  the  part  of  Con- 
gress that  the  general  grant  of  jurisdiction  made  by 
section  3  of  the  act  did  not  authorize  the  release  of 
these  trust  funds  to  any  one.  Even  more  specific 
is  section  6  which  deals  expressly  with  the  disposi- 
tion to  be  made  of  these  trust  funds  upon  the  death  ■ 
of  the  Indian  entitled  to  receive  them  at  the  end 
of  the  trust.  That  section  deals  with  the  partition 
and  sale  of  restricted  lands  of  deceased  Osage  al- 
lottees but  the  directions  contained  therein  as  to 
the  disposition  to  be  made  of  the  proceeds  from 
sales  is  made  applicable  to  the  trust  funds  by  the 
concluding  clause,  which  declares  that  the  "same 
disposition  as  herein  provided  for  with  reference 
to  the  proceeds  of  inherited  land  sold  shall  be  made 
of  the  money  in  the  Treasury  of  the  United  States 
to  the  credit  of  deceased  Osage  allottees."  These 
directions  are  (1)  that  where  some  of  the  heirs  are 
competent  (the  word  "competent"  being  defined 
elsewhere  in  the  act  to  mean  a  person  holding  a 
certificate  of  competency) ,  and  others  have  not 
certificates  of  competency,  the  proceeds  from  such 
part  of  the  sale  as  the  competent  heirs  are  entitled 
to  "shall  be  paid  to  them  without  the  intervention 
of  an  administrator"  and  (2)  that  the  shares  due 
minor  heirs,  including  such  minor  Indian  heirs  as 
may  not  be  tribal  members  and  those  Indian  heirs 
not  having  certificates  of  competency  "shall  be  paid 
into  the  Treasury  of  the  United  States  and  placed 
to  the  credit  of  the  Indians  upon  the  same  condi- 
tions as  attach  to  segregated  shares  of  the  Osage  na- 
tional fund,  or  with  the  approval  of  the  Secretary 
of  the  Interior  paid  to  the  duly  appointed  guard- 
ian." Applying  these  directions  to  the  trust  funds, 
it  is  to  be  observed  that  no  authority  whatsoever  is 
conferred  for  the  payment  of  such  funds  to  an 
administrator.  Indeed,  such  payments  are  prohib- 
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ited  in  cases  where  competent  heirs  are  jointly  in- 
terested with  incompetent  heirs  in  such  funds  by 
the  mandatory  direction  that  the  competent  heir's 
be  paid  their  shares  without  the  intervention  of  an 
administrator.  As  to  the  shares  of  the  incompetent 
heirs,  regardless  of  degree  of  Indian  blood,  the 
plainly  expressed  intent  of  Congress  is  that  the 
trust  funds  shall  be  retained  under  trust  for  their 
benefit  unless  the  Secretary  of  the  Interior  approves 
their  release,  not  to  an  administrator,  but  to  the 
duly  appointed  guardian  of  the  heir. 

The  case  of  Globe  Indemnity  Company  v.  Bruce, 
supra,  held  that  the  probate  court  had  jurisdiction 
under  the  act  of  1912  over  the  headright  of  a  de- 
ceased Osage  Indian  who  had  a  certificate  of  com- 
petency at  the  time  of  death  and  that  the  adminis- 
trator was  authorized  to  receive  the  quarterly  pay- 
ments accruing  to  the  headright  after  the  decedent's 
death.  The  funds  which  the  administrator  in  that 
case  had  received,  however,  did  not  include  the 
principal  of  the  trust  funds  but  represented  accu- 
mulations from  mineral  royalties  and  interest  on 
trust  funds.  The  authority  of  the  Secretary  of  the 
Interior  to  release  the  trust  funds  to  the  adminis- 
trator was  not  before  the  court  for  decision  but  the 
lack  of  such  authority  may  be  implied  from  the 
recognition  given  by  the  court  throughout  its  deci- 
sion that  the  interest  of  the  individual  Indian  in 
the  trust  funds  consisted  of  the  right  to  receive  the 
same  at  the  end  of  the  trust  and  that,  in  the  mean- 
time, he  was  entitled  only  to  participate  in  the 
quarterly  distribution  of  the  interest. 

The  court  stated  that  its  conclusion  with  respect 
to  the  jurisdiction  of  the  probate  court  was  in  har- 
mony with  certain  opinions  of  the  Solicitor  for  this 
Department  and  the  Comptroller  of  the  Treasury. 
See  Solicitor's  opinion  of  May  25,  1915,  D.  29630; 
Opinion  Comptroller  of  Treasury,  March  11,  1916, 
22  Comp.  Dec.  457;  and  Solicitor's  opinion  of  May 
25,  1922,  M-7169.  The  latter  opinion  appears  to 
have  been  concerned  with  funds  accumulating  to 
the  Osage  headright  and  is  without  controlling 
bearing  here.  The  Solicitor's  opinion  of  May  25, 

1915,  and   that  of  the  Comptroller  of  March    11, 

1916,  definitely  hold  that  the  trust  funds  to  the 
credit  of  the  estate  of  Thomas  Mosier,  Sr.,  a  de- 
ceased Osage  allottee,  properly  could  be  paid  to  the 
executor  of  his  estate.  Careful  examination  of  these 
opinions  discloses,  not  only  that  the  trust  imposed 
upon  these  funds  by  Congress  was  disregarded,  but 
that  no  effect  was  given  to  the  specific  directions 
made  by  Congress  with  respect  to  the  disposition 
of  such  funds  upon  the  death  of  members  of  the 
tribe.  The  Solicitor  placed  chief  reliance  upon  sec- 
tion 8  of  the  act  of  April  18,  1912,  authorizing  adult 
members  of  the  tribe  to  dispose  of  any  or  all  of 


his  estate,  real,  personal,  or  mixed,  including  trust 
funds,  with  the  approval  of  the  Secretary  of  the 
Interior.  The  Solicitor  said: 

"When  a  will,  approved  by  the  Secretary  of 
the  Interior,  is  admitted  to  probate,  the  juris- 
diction of  the  court  attaches  to  all  the  property 
involved  therein,  trust  funds  being  specifically 
named.  The  only  possible  concern  the  Secre- 
tary of  the  Interior  can  have  thereafter,  is  that 
conferred  by  section  2  of  said  act  to  investigate 
the  conduct  of  the  executor  and  present  any  de- 
linquencies or  negligence  on  his  part  to  the 
proper  court,  taking  such  further  steps  as  may 
be  necessary  to  have  the  matter  prosecuted,  or 
to  prosecute  any  remedy,  civil  or  criminal,  in 
behalf  of  the  heirs  of  the  decedent." 

The  foregoing  statement  is  based  upon  a  funda- 
mental misconception  of  the  interest  of  individual 
members  of  the  tribe  in  the  trust  funds.  As  pointed 
out  in  the  Globe  Indemnity  Company  case,  supra. 
the  legal  title  to  such  funds  is  in  the  United  States 
in  trust  for  a  specified  period.  The  beneficial  inter- 
est only  vested  in  the  individual  member.  This 
beneficial  interest  might  be  transmitted  by  descent 
to  the  heirs  of  the  member  or  might  be  devised  to 
others,  but  in  either  event,  the  heir  or  devisee  took 
no  greater  interest  than  the  deceased  member  him- 
self possessed.  This  was  the  right  to  receive  the  trust 
funds,  not  immediately,  but  at  the  end  of  the  trust 
period.  The  only  exception  to  this  arises  where 
the  heir  or  devisee  is  a  non-Indian  in  which  event 
the  rule  announced  by  the  Supreme  Court  in 
Levindale  Lead  Company  v.  Coleman  (241  LJ.S. 
432)  would  apply.  Any  possible  doubt  about  the 
correctness  of  this  conclusion  is  removed,  I  think 
by  the  acts  of  1921  and  1925,  both  of  which  specify 
that  the  heir  or  devisee  of  a  deceased  member  of 
the  tribe  shall  receive  only  the  interest  on  the  trust 
funds  in  addition  to  the  income  from  mineral 
royalties,  thus  plainly  indicating  that  the  trust  im- 
posed upon  the  trust  funds  is  to  be  binding  upon 
the  devisee  as  well  as  the  heir. 

The  Globe  Indemnity  Company  case,  supra, 
refers  to  the  well  settled  rule  that  decision  of  the 
department  charged  with  the  execution  of  a  law 
are  entitled  to  great  respect  and  should  not  be  over- 
thrown except  for  cogent  reasons.  It  is  equally  well 
settled,  however,  that  the  administrative  view  is  not 
controlling  where  clearly  wrong.  Harris  v.  Bell 
(254  U.S.  103,  109) .  It  is  also  well  settled  that  the 
Secretary  of  the  Interior  may  reconsider  and  vacate 
decisions  of  his  predecessors  in  office  in  matters  of 
this  kind  wherever  such  reconsideration  demon- 
strates the  fallacy  of  the  prior  decisions.  Wilbur  v. 
United  States  (281  U.S.  206). 
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It  is  my  considered  opinion  that  the  Secretary  of 
the  Interior  not  only  has  not  been  authorized  by 
Congress  to  release  the  funds  under  consideration 
to  the  administrator  of  the  estate  of  a  deceased 
Osage  Indian,  but  that  such  action  would  be  in 
direct  contravention  of  the  express  directions  for 
the  disposition  of  said  funds  as  contained  in  section 
6  of  the  act  of  April  18,  1912.  Questions  Nos.  2  and 
3  are,  therefore,  answered  in  the  negative. 

Further  answering  question  1,  I  have  to  advise 
that  the  trust  funds  credited  to  the  estate  of  a  de- 
ceased Osage  Indian  should  be  held  pending  ad- 
ministration of  the  estate  in  the  local  courts  at  the 
conclusion  of  which  the  funds  should  be  retained 
in  trust  for  the  benefit  of  the  heirs  or  devisees  sub- 
ject to  release  as  now  authorized  by  sections  5  and 
6  of  the  act  of  April  18,  1912,  or  as  may  hereafter 
be  authorized  by  Congress. 

Nathan  R.  Margold, 

Solicitor. 
Approved:  April  23,  1936. 
T.  A.  Walters,  First  Assistant  Secretary. 


Use  of  Trust  Funds— Annuity  Policies 

M-28256  April  28,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  the  author- 
ity of  the  Secretary  of  the  Interior  to  expend  the 
restricted  funds  of  individual  Indians,  adults  and 
minors,  under  the  jurisdiction  of  the  Taholah  In- 
dian Agency  in  Washington,  in  the  purchase  of 
single  premium  annuity  policies. 

The  Secretary  of  the  Interior  has  only  such  power 
over  restricted  Indian  property  as  Congress  has  ex- 
pressly or  by  necessary  implication  confided  in  him. 
According  to  the  correspondence  accompanying  the 
present  inquiry,  the  moneys  here  involved  were 
derived  from  sales  of  timber  on  the  restricted  allot- 
ments of  the  Indian  owners.  The  timber  sales  were 
made  under  authority  of  section  8  of  the  act  of 
June  25,  1910   (36  Stat.  855),  which  provides: 

"That  the  timber  on  any  Indian  allotment 
held  under  a  trust  or  other  patent  containing 
restrictions  on  alienations,  may  be  sold  by  the 
allottee  with  the  consent  of  the  Secretary  of 
the  Interior,  and  the  proceeds  thereof  shall  be 
paid  to  the  allottee  or  disposed  of  for  his  bene- 


fit under  regulations  to  be  prescribed  by  the 
Secretary  of  the  Interior." 

In  my  opinion  of  October  14,  1933  (54  I.D.  310) , 
it  was  held  that  the  Secretary  of  the  Interior  had 
discretionary  authority  under  a  statute  no  more 
comprehensive  than  that  quoted  above  to  permit 
individual  Indians  to  invest  their  restricted  funds 
in  the  purchase  of  life  insurance  policies  or  single 
premium  annuity  contracts.  That  opinion,  while 
equally  applicable  here,  is  limited  to  expenditures 
made  at  the  request  of  the  individual  owners  of  the 
funds  to  be  expended  or  invested.  This  presup- 
poses expenditures  or  investments  founded  on  re- 
quests by  Indians  of  legal  age  and  qualified  by 
sufficient  knowledge  and  experience  to  understand 
the  uses  to  which  their  moneys  are  to  be  put.  What- 
ever doubt  which  might  otherwise  exist  as  to  the 
Secretary's  authority,  there  can  be  none  where  the 
qualified  Indian  owner  assents  to  the  expenditure 
or  investment. 

In  the  case  of  minors  and  Indians  non  compos 
mentis,  as  well  as  adult  nonassenting  Indians,  the 
expenditure  or  investment,  if  made,  must  be  made 
by  the  Secretary  of  his  own  volition.  These  Indians 
are  all  wards  of  the  United  States  and  the  authority 
conferred  by  section  8  of  the  act  of  1910,  supra, 
extends  to  all.  But  that  authority,  while  broad,  is 
not  unlimited.  The  Secretary  is  not  authorized,  for 
example,  to  make  donations  or  gifts  of  the  Indians' 
property.  Mott  v.  United  States  (283  U.S.  747) .  He 
is  not  authorized  to  create  trusts  transferring  Indian 
property  from  Federal  supervision  and  control  to 
a  private  agency  without  specific  authority  from 
Congress.  (36  Ops.  Atty.  Gen.  98)  .  Nor  can  his 
authority  safely  be  construed  as  extending  to  the 
purchase,  independent  of  the  Indian  owner's  wishes 
or  consent,  of  single  premium  annuity  policies. 
Such  a  transaction  involves  the  transfer  to  the  in- 
surance company  of  substantial  sums  of  money  in 
consideration  of  the  company's  unsecured  obliga- 
tion to  pay  a  stipulated  sum  monthly  commencing 
usually  at  some  future  date.  Congress  has  not 
clearly  indicated  its  intent  to  confer  authority  upon 
the  Secretary  to  make  disposals  of  the  property  of 
its  Indian  wards  in  this  way,  and  until  it  has  done 
so,  it  is  my  opinion  that  such  expenditures  or  in- 
vestments, if  made  at  all,  should  be  confined  to  the 
funds  of  adult  Indians  having  sufficient  mental 
capacity  to  understand  the  nature  of  the  expendi- 
ture or  investment  and  who  desire  that  their 
moneys  be  used  for  such  purpose. 

Nathan  R.  Margold, 

Solicitor. 
Approved:  April  28,  1936. 
T.  A.  Walters,  First  Assistant  Secretary. 
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May  1,  1936. 


Memorandum  for  the  Secretary: 


You  have  requested  my  recommendation  in  the 
matter  of  the  employment  of  Huston  Thompson, 
Esq.,  to  represent  individual  restricted  Indians  of 
the  Five  Civilized  Tribes  in  cases  involving  the 
liability  of  such  Indians  for  Federal  income  and 
estate  taxes.  The  application  of  Mr.  Thompson 
for  this  employment  contemplates  direct  employ- 
ment by  the  Secretary  of  the  Interior  and  the  pay- 
ment of  compensation  from  the  funds  of  these  In- 
dians without  the  assent  of  the  Indians.  A  brief 
statement  with  respect  to  your  authority  and  the 
necessity  for  and  terms  of  the  proposed  employment 
is  necessary. 

1.  Authority  of  the  Secretary.  In  1922  Congress 
declined  to  giant  general  authority  to  the  Secretary 
of  the  Interior  to  make  contracts  for  Indians  of  the 
Five  Civilized  Tribes  in  Federal  income  tax  mat- 
ters, but  did  enact  legislation  authorizing  the  Sec- 
retary to  make  such  contracts  for  services  in  con- 
nection with  taxes  for  the  years  1919,  1920  and  1921 
(act  of  September  21,  1922,  42  Stat.  994).  That 
legislation,  however,  did  not  forbid  the  making  of 
such  contracts.  Consequently  any  authority  the  Sec- 
retary had  in  such  matters  prior  to  that  enactment 
remained  in  him  after  the  enactment. 

August  16,  1921,  the  Solicitor  for  this  Department 
in  a  lengthy  and  well-considered  opinion  reached 
the  conclusion  that  the  Secretary  of  the  Interior 
had  authority  under  the  then  existing  law  to  em- 
ploy competent  persons  or  firms  to  represent  re- 
stricted Indians  of  the  Five  Civilized  Tribes  in 
Federal  income  tax  cases  and  to  pay  their  fees  and 
expenses  from  the  restricted  funds  of  the  several 
individual  Indians  benefited.  That  conclusion,  with 
which  I  agree,  is  in  accord  with  the  well-settled  prin- 
ciple that  a  trust  fund  must  bear  the  expenses  of 
its  administration,  including  the  payment  of  rea- 
sonable compensation  to  attorneys  employed  for 
the  recovery  or  preservation  of  the  fund.  Trustees 
v.  Greenough,  105  U.S.  527,  532;  United  States  v. 
Equitable  Trust  Co.,  283  U.S.  738,  744. 

Under  the  proposed  employment  Mr.  Thomp- 
son's services  will  be  directed  to  the  protection  of 
the  Indians  against  the  payment  of  excessive  or 
illegal  taxes.  In  my  opinion  you  have  authority  to 
employ  him  for  that  purpose  and  make  payment 
of  his  compensation  from  the  funds  under  your 
control  belonging  to  the  Indians  benefited  by  such 
services.  Reasonable  payments  for  such  a  purpose 
obviously  should  not  be  confused  with  the  disburse- 


ments involving  a  waste  or  dissipation  of  the  estate, 
such  as  gifts  or  donations  made  in  violation  of  the 
duty  to  protect  and  conserve  such  estates.  These 
latter  transactions  are,  of  course,  invalid.  Mott  v. 
United  States,  283  U.S.  747. 

2.  Necessity  for  and  terms  of  employment.  Prior 
to  the  recent  decision  of  the  Supreme  Court  in  the 
Sandy  Fox  case,  295  U.S.  418,  this  Department,  the 
Attorney  General  and  the  lower  courts  had  ruled 
that  the  income  derived  by  Indians  from  their  re- 
stricted lands  was  not  taxable  under  the  Federal 
revenue  laws.  The  Supreme  Court  in  the  Sandy  Fox 
case  not  only  held  that  the  reinvestment  income  of 
a  Five  Tribes  Indian  was  taxable,  but  used  lan- 
guage strongly  indicating  that  the  original  or  pri- 
mary income  was  taxable  save  where  there  is  an 
express  exemption.  Since  that  decision  the  Internal 
Revenue  Department  has  made  certain  rulings  with 
respect  to  the  liability  of  these  Indians  for  both  in- 
come and  estate  taxes.  This  necessitates,  of  course, 
considerable  readjustment  requiring  the  attention 
of  trained  help  if  the  rights  of  the  Indians  are  to  be 
fully  protected.  In  this  process  of  readjustment 
questions  are  likely  to  arise  which  can  only  be 
settled  in  the  courts  and  it  is  generally  recognized 
that  the  attorneys  in  this  Department  and  in  the 
Department  of  Justice  cannot  represent  the  Indians 
in  litigation  of  this  nature  against  the  United 
States. 

As  to  the  terms  of  employment,  Mr.  Thompson 
requests  a  down  payment  in  each  case  to  cover  nec- 
essary expenses,  his  final  fee  in  the  event  of  success 
to  be  determined  on  a  quantum  meruit  basis  not 
to  exceed  25  percent.  Conferences  with  him  de- 
veloped that  specific  cases  in  which  services  needed 
to  be  rendered  had  not  been  determined  and  would 
not  be  determined  until  after  investigation  and 
examination  of  the  records  of  the  Internal  Revenue 
Department  and  the  Office  of  the  Superintendent 
for  the  Five  Civilized  Tribes  had  been  made.  In 
these  circumstances  I  do  not  think  it  is  possible  to 
fix  in  advance  an  equitable  charge  against  the  In- 
dians for  expenses  and  I  suggested  to  Mr.  Thomp- 
son that  in  the  event  of  his  employment  reasonable 
sums  to  meet  necessary  expenses  such  as  filing  fees, 
court  costs,  transcript  of  records  and  the  like,  not 
including  traveling  expenses  or  expenses  of  office 
upkeep,  might  be  paid  upon  approval  of  applica- 
tions submitted  during  the  course  of  his  investiga- 
tion, in  which  applications  the  necessity  for  such 
expenses  is  to  be  fully  set  forth.  In  view  of  the  fact 
that  Congress  has  specifically  subjected  the  produc- 
tion of  minerals,  including  oil  and  gas  from  re- 
stricted lands  belonging  to  Indians  of  the  Five 
Civilized  Tribes  to  all  forms  of  Federal  and  State 
taxation,    I    further   suggested    to    Mr.    Thompson 
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that  his  employment  should  be  on  a  purely  con- 
tingent basis,  his  fees  in  the  event  of  success  to  be 
determined  by  the  Secretary  of  the  Interior  on  a 
quantum  meruit  basis.  Mr.  Thompson  stated  in- 
formally that  he  was  willing  to  accept  the  employ- 
ment on  these  terms. 

Interest  and  penalties  should  be  excluded  from 
the  employment,  the  Internal  Revenue  Department 
having  ruled  that  these  should  be  waived  and  in 
cases  involving  estate  taxes,  the  employment  should 
be  confined  to  services  on  behalf  of  restricted  In- 
dian beneficiaries  in  such  estates. 

If  you  conclude  to  approve  Mr.  Thompson's  em- 
ployment I  will  be  pleased  to  draw  the  contract. 
Such  a  contract,  I  believe,  will  be  legal  and  bene- 
ficial to  the  Indians. 

Nathan  R.  Margold, 

Solicitor. 


Five  Tribes  Timber  Sales 

May  19,  1936. 

Memorandum  to  the  Assistant  Commissioner 
of  Indian  Affairs: 

In  the  second  paragraph  of  the  attached  letter  to 
the  Superintendent  of  the  5  Civilized  Tribes  the 
statement  is  made  that  "the  act  of  8-24-12  (37 
Stat.  497) ,  provides  for  the  sale  of  timber  on  the 
lands  of  the  5  Civilized  Tribes  under  such  regu- 
lations as  may  be  prescribed  by  the  Secretary  of  the 
Interior."  In  the  last  paragraph  of  the  letter  is 
stated  that  the  Superintendent  has  authority  "to 
sell  Indian  tribal  timber  of  the  5  Civilized  Tribes 
where  it  seems  desirable,"  and  the  concluding 
sentence  of  this  paragraph  says  that  "the  foregoing 
applies  only  to  tribal  timber  lands  of  the  Choctaw 
and  Chickasaw  Nations  of  Oklahoma." 

The  act  of  8-24-12,  supra,  has  application  only 
to  those  lands  reserved  from  allotment  by  section  7 
of  the  act  of  4-6-06  (34  Stat.  137),  which  lands 
are  described  in  section  7  by  legal  subdivisions.  I 
suggest  that  the  general  references,  indicating  that 
the  act  of  8—24—12,  authorizes  timber  sales  through- 
out the  5  Civilized  Tribes,  be  eliminated  and  that 
it  be  made  clear  that  the  timber  sale  authority  is 
confined  to  the  lands  specifically  described  in  sec- 
tion 7  of  the  act  of  1906. 

Nathan  R.  Margold, 

Solicitor. 


Acoma  Reservation  Boundaries 

May  12,  1936. 
Memorandum  to  Commissioner  Collier: 

You  have  requested  my  advice  as  to  whether  the 
act  of  May  23,  1928  (45  Stat.  717)  extended  the 
boundaries  of  the  Acoma  Reservation  so  as  to  in- 
clude all  of  the  townships  specified  in  that  act  and 
particularly  lands  in  private  ownership,  the  pur- 
chase of  which  is  contemplated  under  the  Indian 
Reorganization  Act. 

The  act  of  1928  reserved  for  the  Acoma  Indians 
only  the  vacant  unappropriated  and  undisposed 
of  public  lands  within  the  designated  townships. 
The  land  within  these  townships  which  was  then 
in  private  ownership  did  not  become  a  part  of  the 
Acoma  Reservation  and  cannot  not  be  considered 
within  the  boundaries  of  that  reservation.  This 
situation  should  not  be  confused  with  a  situation 
where  land  is  now  in  private  ownership  which  was 
originally  a  part  of  an  Indian  reservation  and 
which  is  within  the  boundaries  of  an  existing  res- 
ervation. It  is  land  of  this  latter  character  which 
may  be  considered  as  land  within  the  boundaries 
of  a  reservation  within  the  meaning  of  that  term 
in  the  Indian  Reorganization  Act  and  with  ref- 
erence to  the  acts  making  appropriations  for  the 
purchase  of  land  under  the  Reorganization  Act. 

Accordingly,  if  the  land  which  it  is  desired  to 
purchase  for  the  Acoma  Indians  is  now  in  private 
ownership  and  was  not  a  part  of  the  vacant  and 
undisposed  of  land  at  the  date  of  the  act  of  1928 
free  from  effective  claims  by  settlers  at  the  date  of 
the  withdrawal  of  the  land  from  entry  (Oct.  3, 
1927)  it  could  not  be  acquired  under  the  con- 
templated appropriation  act  for  the  fiscal  year 
1937. 

Nathan  R.  Margold, 

Solicitor. 


Tribal  Ownership  of  Non-Irrigable  Lands— Yuma 

May  15,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  file  concerning  a  proposed  order 
to  restore  to  tribal  ownership  certain  nonirrigable 
lands  within  the  Yuma  Indian  Reservation  is  re- 
turned. 

As  authority  for  issuance  of  the  proposed  order 
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section  3  of  the  act  of  6-18-34    (48  Stat.  984)    in 
invoked.  That  section,  so  far  as  material,  reads: 

"The  Secretary  of  the  Interior,  if  he  shall  find 
it  to  be  in  the  public  interest,  is  hereby  au- 
thorized to  restore  to  tribal  ownership  the  re- 
maining surplus  lands  of  any  Indian  reserva- 
tion heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of  disposal 
by  Presidential  proclamation,  or  by  any  of 
the  public  land  laws  of  the  United  States." 

In  your  letter  of  August  10  approved  by  the 
Secretary  of  the  Interior  on  9-19-34,  the  lands 
subject  to  restoration  to  tribal  ownership  by  the 
Secretary  under  the  foregoing  provision  are  de- 
fined. That  letter  after  pointing  out  that  in  earlier 
times  it  was  the  practice  to  obtain  absolute  cessions 
of  the  Indian  title  in  consideration  of  money  pay- 
ments or  other  benefit  states: 

"This  brings  us  up  to  the  period  of  about  1890 
at  which  time  there  was  adopted  the  plan  of 
opening  to  entry,  sale,  etc.,  the  lands  of  reser- 
vations that  were  not  needed  for  allotment, 
the  Government  taking  over  the  lands  only 
as  trustee  for  the  Indians.  Under  this  plan  the 
Indians  were  to  be  credited  with  the  proceeds 
only  as  the  lands  were  sold,  the  United  States 
not  to  be  bound  to  purchase  any  portion  of 
the  lands  so  opened.  Undisposed  of  lands  of 
this  class  remain  the  property  of  the  Indians 
until  disposed  of  as  provided  by  law  (Ash 
Sheep  Co.  v.  United  States,  252  U.S.  159). 
Such  lands  are  usually  referred  to  as  surplus 
lands  of  Indian  reservations  opened  to  public 
entry  and  undoubtedly  comprise  the  class  of 
lands  from  which  restorations  to  tribal  owner- 
ship are  to  be  made  under  the  said  Section  3, 
if  in  the  public  interest.  It  can  safely  be  said 
that  it  would  not  be  to  the  interest  of  the 
public  to  restore  to  the  Indians  all  undisposed 
of  public  lands  that  at  one  time  were  in  In- 
dian ownership  but  afterwards  became  the 
property  of  the  United  States  by  outright  ces- 
sions from  the  Indian  owners,  because,  as 
stated  above,  such  action  would  mean  the 
withdrawal  in  many  states  of  all  lands  now 
available  for  entry  as  public  domain.  Such  ac- 
tion undoubtedly  would  raise  strong  opposi- 
tion in  the  various  localities  affected  and  have 
an  undesirable  bearing  on  the  new  Indian 
legislation." 

In  my  opinion  of  1-8-36,  M-28198,  it  was  held 
that  the  Indian  title  to  nonirrigable  lands  within 
the  Yuma  Indian  Reservation  was  extinguished  by 


the  agreement  ratified  by  the  act  of  8-15-1894  (28 
Stat.  332)  and  that  such  lands,  under  the  provi- 
sions of  the  agreement  and  ratifying  act,  became 
the  absolute  property  of  the  United  States.  Under 
the  departmental  interpretation  referred  to  above, 
such  lands  are  not  of  the  class  which  the  Secretary 
of  the  Interior  is  authorized  to  restore  to  tribal 
ownership  under  section  3  of  the  act  of  6—18—34, 
supra.  Such  restoration  must,  therefore,  be  made 
by  Congress. 

Should  you  conclude  to  present  the  matter  to 
Congress  I  suggest  that  consideration  be  given  to 
incorporating  in  the  legislation  adequate  provi- 
sions for  the  protection  of  the  U.S.  in  its  develop- 
ment on  the  Colorado  River,  and  that  considera- 
tion also  be  given  to  the  inclusion  of  a  provision 
validating  existing  mining  leases  made  on  the 
theory  that  the  nonirrigable  lands  belonged  to  the 
Indians,  provided,  of  course,  such  leases  are  other- 
wise in  good  standing. 

As  pointed  out  in  my  opinion  of  1—8,  supra. 
these  nonirrigable  lands  have  not  and  will  not  be- 
come a  part  of  the  public  domain  until  formally 
opened  to  settlement  by  the  President.  Pending 
restoration  of  the  lands  to  Indian  ownership  they 
are,  therefore,  effectively  protected  from  sale  or 
disposal  under  the  general  land  laws. 

Nathan  R.  Margold, 

Solicitor. 


Jicarilla  Apache  Boundaries 

May  19, 1936. 

Memorandum  to  the  Assistant  Commissioner 
of  Indian  Affairs: 

Your  memorandum  of  5—14  inquires  whether  the 
Executive  order  of  2—11—1887  may  be  construed 
as  including  within  the  boundaries  of  the  reserva- 
tion made  therein  for  the  Jicarilla  Apache  Indians 
all  of  the  townships  designated  in  the  order,  re- 
gardless of  the  fact  that  privately  owned  lands  were 
and  are  contained  within  the  townships.  The  Ex- 
ecutive order  of  2—11—1887  reads  as  follows: 

"It  is  hereby  ordered  that  all  that  portion 
of  the  public  domain  in  the  Territory  of  New 
Mexico,  which,  when  surveyed,  will  be  em- 
braced in  the  following  townships  *  *  *  be 
*  *  *  set  apart  as  a  reservation  for  the  use 
and  occupation  of  the  Jicarilla  Apache  In- 
dians: Provided,  That  this  order  shall  not  be 
so  construed  as  to  deprive  any  bona  fide  set- 
tler of  any  valid  rights  he  may  have  acquired 
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under  the  laws  of  the  U.S.  providing  for  the 
disposition  of  the  public  domain." 

It  is  my  opinion  that  the  boundaries  of  the  res- 
ervation embrace  all  the  land  in  the  designated 
townships.  Given  a  natural  construction,  the  words 
"all  that  portion  of  the  public  domain  in  the  Ter- 
ritory of  New  Mexico  which,  when  surveyed,  will 
be  embraced  in  the  following  townships"  mean  all 
that  part  of  the  entire  public  domain  in  that  Ter- 
ritory to  be  delimited  by  a  township  survey  and 
do  not  mean  only  that  part  of  the  designated  town- 
ships which  then  remains  in  public  ownership.  It 
will  be  noted  that  the  private  rights  acquired  by 
settlers  within  the  townships  are  preserved  by 
virtue  of  a  special  proviso,  which  fortifies  my 
opinion  that  the  private  lands  are  considered  as 
being  within  the  boundaries  of  the  reservation. 
This  situation  can  be  distinguished  from  the  situ- 
ation of  the  Acoma  Pueblo  Reservation  concerning 
which  Commissioner  Collier  asked  a  similar  ques- 
tion in  a  recent  memorandum.  The  act  of  May  23, 
1928,  (45  Stat.  717),  which  extended  the  bound- 
aries of  the  Acoma  Reservation  clearly  stated  that 
only  "the  vacant,  unappropriated  and  undisposed 
of  lands"  within  designated  townships  were  to  be 
reserved  for  the  Indians.  This  limitation  is  not 
included  expressly  or  by  implication  in  the  Ex- 
ecutive order  reserving  lands  for  the  Jicarilla 
Apache  Indians. 

Nathan  R.  Margold, 


San  Carlos  Lands  Restoration 

M-27878  May  20,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
certain  lands  formerly  a  part  of  the  San  Carlos  or 
White  Mountain  Indian  Reservation  in  Arizona 
but  restored  to  the  public  domain  by  Executive 
order,  may  be  returned  to  tribal  ownership  by  the 
Secretary  of  the  Interior  under  authority  of  section 
3  of  the  Act  of  June  18,  1934  (48  Stat.  984) .  Sec- 
tion 3,  so  far  as  material,  reads: 


remaining  surplus  lands  of  any  Indian  reserva- 
tion heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of  disposal 
by  Presidential  proclamation,  or  by  any  of  the 
public-land  laws  of  the  United  States." 

The  San  Carlos  or  White  Mountain  Indian  Res- 
ervation— later  divided  into  the  Fort  Apache  and 
San  Carlos  Reservations  by  the  Act  of  June  7,  1897 
(30  Stat.  64)  —was  originally  established  by  Execu- 
tive orders  of  November  9,  1871  and  December  14, 
1872.  Restorations  of  portions  of  the  reservation 
to  the  public  domain  were  made  by  Executive  or- 
ders of  August  5,  1873,  July  21,  1874,  April  27, 
1876,  January  26,  1877,  March  31,  1877,  and  De- 
cember 22,  1902.  If  the  lands  so  restored  to  the 
public  domain  may  be  regarded  as  "surplus  lands" 
of  an  Indian  reservation  within  the  meaning  of 
that  term  as  used  in  section  3  above,  they  may  be 
restored  to  tribal  ownership  by  the  Secretary  of  the 
Interior;  otherwise  not. 

By  letter  dated  August  10,  1934,  approved  by  the 
Secretary  of  the  Interior  September  19,  1934  (54 
I.D.  559) ,  the  Commissioner  of  Indian  Affairs  gave 
consideration  to  and  defined  the  class  of  lands 
which  is  subject  to  restoration  under  section  3  of 
the  Act  of  June  18,  1934,  supra.  In  that  letter,  after 
referring  to  the  practice  prevailing  in  early  times 
of  obtaining  absolute  cessions  of  the  Indian  title 
in  consideration  of  money  payments  or  other 
benefits,  it  is  stated: 

"This  brings  us  up  to  the  period  of  about 
1890,  at  which  time  there  was  adopted  the 
plan  of  opening  to  entry,  sale,  etc.,  the  lands  of 
reservations  that  were  not  needed  for  allot- 
ment, the  Government  taking  over  the  lands 
only  as  trustee  for  the  Indians.  Under  this 
plan  the  Indians  were  to  be  credited  with  the 
proceeds  only  as  the  lands  were  sold,  the 
United  States  not  to  be  bound  to  purchase  any 
portion  of  the  lands  so  opened.  Undisposed 
of  lands  of  this  class  remain  the  property  of 
the  Indians  until  disposed  of  as  provided  by 
law  (Ash  Sheep  Company  v.  United  States,  252 
U.S.  159)  .  Such  lands  are  usually  referred  to 
as  surplus  lands  of  Indian  reservations  o- 
pened  to  public  entry,  and  undoubtedly  com- 
prise the  class  of  lands  from  which  restora- 
tions to  tribal  ownership  are  to  be  made  un- 
der the  said  Section  3,  if  in  the  public  in- 
terest." 


"The  Secretary  of  the  Interior,  if  he  shall 
find  it  to  be  in  the  public  interest,  is  hereby 
authorized  to  restore  to  tribal  ownership  the 


The  foregoing  view  not  only  is  in  harmony  with 
the  commonly  understood  meaning  of  the  words 
"surplus   lands  of  any  Indian   reservation   hereto- 
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fore  opened"  etc.,  but  the  legislative  debates  which 
it  is  competent  to  consider  in  matters  of  this  kind 
(Work  v.  Braffet,  276  U.S.  560,  566) ,  plainly  show 
that  the  purpose  of  Congress  was  to  confine  the 
authority  of  the  Secretary  of  the  Interior  to  lands 
of  Indian  reservations  opened  to  sale  or  disposal 
for  the  benefit  of  the  Indians.  (See  Congressional 
Record  June  12,  1934,  pages  11472  and  11473.) 

An  examination  of  the  Executive  orders  referred 
to  above  discloses  that  the  restorations  made  there- 
by were  absolute  and  unconditional.  No  interest  in 
the  Indians  was  reserved  and  there  was  no  provi- 
sion for  disposal  of  the  restored  lands  for  their 
benefit.  Section  3  of  the  Act  of  June  18,  1934, 
supra,  has  no  application  to  such  lands.  This  be- 
ing so,  the  Secretary  of  the  Interior  is  deprived  of 
authority  to  restore  the  lauds  to  tribal  ownership 
by  the  Acts  of  May  25,  1918  (40  Stat.  561,  570), 
June  30,  1919  (41  Stat.  3,  34)  ,  and  March  3,  1927 
(44  Stat.  1347) ,  the  provisions  of  which  acts  pro- 
hibit the  creation  of  Indian  reservations  from  pub 
lie  lands  or  the  making  of  changes  in  the  bound- 
aries of  existing  reservations,  except  by  act  of 
Congress. 

The  Commissioner  of  Indian  Affairs  appears, 
however,  to  question  the  validity  of  the  Executive 
orders  restoring  the  lands  of  this  reservation  to  the 
public  domain.  In  that  connection  he  refers  by  ci- 
tation to  the  case  of  C.  JV.  Cotton,  12  L.D.  205,  and 
the  opinion  of  the  Attorney  General  of  May  27, 
1934  (34  Op.  181).  The  latter  opinion  held  that 
Executive  order  Indian  reservation  lands  were  not 
subject  to  lease  under  the  public  land  leasing  Act 
of  February  25,  1920  (41  Stat.  437).  While  the 
question  of  the  authority  of  the  President  to  abol- 
ish or  vacate  Executive  order  reservations  was  not 
before  the  Attorney  General  he  stated  (at  page 
186): 

"Whether  the  President  might  legally  abol- 
ish, in  whole  or  in  part,  Indian  reservations 
once  created  by  him,  has  been  seriously  ques- 
tioned (12  L.D.  205;  13  L.D.  628)  and  not 
without  strong  reason;  for  the  Indian  rights 
attach  when  the  lands  are  thus  set  aside;  and 
moreover,  the  lands  then  at  once  become  sub- 
ject to  allotment  under  the  General  Allotment 
Act.  Nevertheless,  the  President  has  in  fact, 
and  in  a  number  of  instances,  changed  the 
boundaries  of  executive  order  Indian  reserva- 
tions by  excluding  lands  therefrom,  and  the 
question  of  his  authority  to  do  so  has  not  ap- 
parently come  before  the  courts." 

In  the  Cotton  case,  the  Secretary  of  the  Interior 
declined  on  authority  of  an  opinion  by  the  then 
Assistant  Attorney  General  for  the  Department  to 


lay  before  the  President  a  proposed  order  exclud- 
ing certain  land  from  an  Indian  reservation.  The 
Assistant  Attorney  General  held  that  the  General 
Allotment  Act  of  February  8,  1887  (24  Stat.  388), 
gave  the  Indians  the  same  right  within  a  reserva- 
tion created  by  Executive  order  as  if  made  by 
treaty  or  act  of  Congress  and  that  the  lands  sub- 
ject to  such  right  could  only  be  relieved  therefrom 
by  Congressional  action.  In  the  present  case  it  is 
to  be  observed  that  all  of  the  Executive  orders  in 
question,  with  the  exception  of  that  of  December 
22,  1902,  were  issued  prior  to  enactment  of  the 
General  Allotment  Act  of  1887.  Not  only  so  but 
the  authority  of  the  Executive  in  issuing  such  or- 
ders was  confirmed  by  Congress  in  the  Act  of  Feb- 
ruary 20,  1893  (27  Stat.  469),  restoring  a  portion 
of  the  White  Mountain  Reservation  to  the  public 
domain.  Section  1  of  that  act  refers  to  the  establish- 
ment of  the  reservation  by  the  Executive  orders 
cited  above  mentioning  specifically  by  date  all  of 
the  orders  of  restoration  except  that  of  1902.  This 
confirmation  by  Congress  of  the  Executive  action 
obviously  eliminates  any  possible  doubt  as  to  the 
validity  of  the  Executive  orders  affecting  this 
reservation  with  the  sole  exception  of  that  of  1902. 
With  respect  to  the  validity  of  the  Executive 
order  of  1902  and  that  of  the  prior  orders  as  well,  it 
may  be  said  that  the  power  to  restore  land  within 
Executive  order  Indian  reservations,  like  the  power 
to  create  such  reservations,  did  not  in  these  earlier 
days  rest  upon  any  statutory  base.  The  Executive 
assumed  and  exercised  both  powers  in  innumerable 
instances.  As  pointed  out  in  the  opinion  of  the 
Attorney  General  of  May  27,  1924,  the  power  to 
restore  has  not  been  presented  to  the  courts  for 
decision.  But  the  power  to  create  such  reserva- 
tions has  been  called  into  question  and  has  been 
upheld  by  the  United  States  Supreme  Court  in 
United  States  v.  Midwest  Oil  Co.  (236  U.S.  459) , 
on  the  broad  principle  that  while  the  Executive 
cannot  by  his  course  of  action  create  the  power, 
Congress  may  grant  such  power  by  implication 
and  must  be  presumed  to  have  done  so  where  the 
practice  has  been  long  continued  and  is  known  to 
and  acquiesced  in  by  Congress.  The  courts  when 
called  upon  to  consider  the  question  may  or  may 
not  decide  that  this  same  principle  applies  to  the 
power  of  the  Executive  to  restore  Indian  reserva- 
tion lands  to  the  public  domain.  However  this 
may  be,  Congress  has  not  seen  fit  as  yet  to  authorize 
the  Secretary  of  the  Interior  to  vacate  and  set  aside 
Executive  orders  restoring  Indian  reservation  lands 
to  the  public  domain.  In  the  absence  of  statutory 
authority,  and  in  view  of  the  inhibitions  con- 
tained in  the  acts  of  May  25,  1918,  June  30,  1919, 
and   March   3,    1927   supra,  it   must  be   held    that 
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lands  of  this  character  cannot  be  returned  to  tribal 
ownership  by  order  of  the  Secretary  of  the  Interior. 

Nathan  R.  Margold, 

Solicitor. 
Approved:  May  20,  1936. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Acoma  Boundaries 

May  25, 1936. 
Memorandum  to  Commissioner  Collier: 

In  your  memorandum  of  May  19,  you  requested 
me  to  reconsider  my  memorandum  of  May  12  in 
which  I  took  the  position  that  the  boundaries  of 
the  lands  added  to  the  Acoma  Reservation  by  the 
act  of  May  23,  1928  (45  Stat.  717)  ,  were  the  bound- 
aries of  the  lands  actually  reserved  by  the  act, 
namely,  the  lands  which  were  "vacant,  unappro- 
priated and  undisposed  of"  at  the  date  of  the  act. 
The  necessity  of  defining  the  boundaries  of  the 
Acoma  Reservation  arises  from  the  possibility  that 
reorganization  funds  for  land  purchase  may  not 
be  able  to  be  used  in  the  next  fiscal  year  for  pur- 
chases outside  the  boundaries  of  existing  reserva- 
tions in  New  Mexico. 

I  have  studied  the  correspondence  of  the  Indian 
Office  dealing  with  the  addition  to  the  Acoma  Res- 
ervation made  by  the  Act  of  1928  and  the  legislative 
history  of  that  act.  It  is  clear  that  the  intention 
was  to  set  aside  for  these  Indians  only  the  remain- 
ing vacant  land  within  the  townships  designated 
and  that  the  other  land,  which  consisted  mainly 
of  railroad  and  school  land,  would  be  leased  by  the 
Indians  if  necessary  for  grazing  purposes.  How- 
ever, these  facts  are  not  conclusive  of  the  question 
raised.  Ordinarily  a  reservation  is  made  by  de- 
scribing its  exterior  boundaries.  However,  where 
the  public  domain  has  already  been  appropriated 
to  some  extent,  the  act  of  Congress  or  Executive 
order  creating  the  reservation  may  reserve  simply 
the  public  land  within  a  certain  defined  area.  For 
the  purpose  of  determining  the  lands  reserved,  the 
boundaries  of  the  defined  area  have  been  treated 
administratively  as  the  boundaries  of  the  reserva- 
tion. It  is  common  for  the  officials  of  the  Indian 
Office  to  refer  to  the  townships  designated  in  the 
1928  act  as  "the  area  set  aside"  for  the  Acoma 
Indians.  It  is  also  usual  for  the  boundaries  of  a 
reservation  to  be  considered  as  the  area  originally 
set  aside  for  the  Indians  although  these  boundaries 
do  not  coincide  with  the  land  within  the  area  which 
remains  in  fact  in  a  reserved  status. 


Reference  to  the  map  of  this  area  will  show 
that  about  one  out  of  every  four  of  the  sections 
within  the  townships  set  aside  was  vacant  land  and 
became  reserved  for  the  Indians  and  that  these 
sections  are  scattered  over  the  checkerboard  with- 
out connection  with  each  other  in  most  cases.  In 
view  of  the  scattered  arrangement  it  is  true  that 
it  would  be  impossible  for  practical  purposes  to 
define  the  boundaries  of  the  reservation  as  coincid- 
ing with  the  boundaries  of  the  vacant  and  reserved 
land.  It  appears  reasonable  to  conclude  that  the 
boundaries  of  the  addition  to  the  Acoma  Reserva- 
tion may  be  considered  the  boundaries  of  the  area 
within  which  the  lands  to  be  set  aside  were  to  be 
determined.  In  other  words,  the  reservation  of 
public  lands  within  the  designated  area  may  be 
considered  equivalent  to  a  reservation  of  the  des- 
ignated area  except  for  the  land  therein  then  in 
private  ownership. 

In  reviewing  the  correspondence  it  appears  that 
continuous  effort  has  been  made  by  the  Indians 
and  the  Indian  Service  and  other  interested  persons 
to  acquire  the  railroad  and  school  land  and  the 
public  domain  allotments  within  the  area  set  aside 
under  the  act  of  1928  for  the  Acoma  Indians  to 
make  possible  the  full  utilization  of  the  lands  they 
now  have.  The  reasons  given  for  failure  to  obtain 
this  land  show  some  confusion  as  to  whether  these 
lands  are  within  the  reservation.  It  was  indicated 
that  the  act  of  March  3,  1921  (41  Stat.  1239)  ,  allow- 
ing the  relinquishment  and  lieu  selection  of  lands 
within  the  counties  of  which  the  designated  town- 
ships were  a  part  did  not  permit  the  exchange  of 
the  railroad  and  school  lands  because  they  were  in 
a  reservation.  On  the  other  hand,  it  was  also  im- 
plied that  these  lands  could  not  be  acquired  in 
anyway  without  act  of  Congress  except  by  pur- 
chase by  the  Acoma  Indians  with  their  own  funds, 
because  such  acquisition  would  constitute  an  addi- 
tion to  an  existing  reservation  in  contravention  of 
the  act  of  May  25,  1918  (40  Stat.  570) ,  which  pro- 
hibited the  addition  to  existing  reservations  in 
New  Mexico  without  act  of  Congress.  However,  it 
is  my  opinion  that  while  the  purchase  of  these 
lands  under  the  Reorganization  Act  will  add  to 
the  quantity  of  reserved  land  for  these  Indians 
the  transaction  would  be  analogous  to  the  pur- 
chase of  privately  owned  land  within  the  original 
boundaries  of  a  reservation  and  should  not  be  con- 
sidered a  purchase  of  land  outside  the  boundaries 
of  an  existing  reservation. 

In  view  of  the  doubts  attending  the  answer  to 
the  question  herein  considered,  and  in  view  of  the 
large  sums  contemplated  to  be  expended,  I  sug- 
gest that  you  consider  the  advisability  of  submit- 
ting the  matter  to  the  Comptroller  General  before 


May  27,  1936 


Opinions  of  the  Solicitor 


645 


purchasing  any  of  the  lands  under  the  appropria- 
tion for  the  next  fiscal  year. 

Nathan  R.  Margold, 

Solicitor. 


Law  and  Order  Regulations 

May  27, 1936. 

Memorandum   for  tlie   Commissioner 
of  Indian  Affairs: 

In  the  proposed  circular  letter  on  the  Law  and 
Order  Regulations,  it  is  stated  at  the  top  of  page 
three  that  the  penalty  set  forth  in  section  23  of 
chapter  5  (penalty  for  illicit  cohabitation)  could 
be  invoked  for  failure  to  record  any  tribal  custom 
marriage.  The  requirement  in  section  1  of  chapter 
3  that  Indian  marriages  and  divorces  be  recorded 
within  three  months  at  the  agency  applies  alike 
to  tribal  custom  marriages  and  State  Law  marriages 
and  no  penalty  is  attached  for  the  failure  to  re- 
cord such  marriages.  Section  2  of  Chapter  3  gives 
the  tribal  council  authority  to  determine  whether 
Indian  custom  marriage  shall  be  recognized  and, 
if  so,  of  what  it  shall  consist.  The  last  paragraph 
of  that  section  states,  "Pending  any  determination 
by  the  tribal  council  on  these  matters,  the  validity 
of  Indian  custom  marriage  and  divorce  shall  con- 
tinue to  be  recognized  as  heretofore." 

It  appears  from  the  foregoing  that  the  validity 
of  Indian  custom  marriage  is  not  made  dependent 
by  the  regulations  upon  recording  such  marriage 
at  the  agency,  unless  the  tribal  council  should  de- 
termine that  recording  was  a  necessary  part  of  such 
marriage.  Since  tribal  custom  marriage  is  valid 
"as  heretobefore",  although  not  recorded  there  is 
no  authority  to  invoke  the  penalty  for  illicit  co- 
habitation for  an  unrecorded  Indian  custom  mar- 
riage. 

It  is  suggested  that  the  second  sentence  of  the 
first  paragraph  on  page  3  be  revised  to  state  that 
if  the  tribal  council  shall  determine  under  section 
2  of  chapter  3  that  the  recording  at  the  agency  of 
a  tribal  custom  marriage  is  necessary  to  the  validity 
of  such  marriage,  the  penalty  set  forth  in  section  23 
of  chapter  5  could  be  invoked  for  failure  to  record 
such  tribal  custom  marriage.  In  the  first  sentence 
of  the  paragraph  in  question  it  can  be  brought  out 
that  the  provision  in  section  1  of  chapter  3  for  the 
recording  of  all  marriages  at  the  agency  within 
three  months  is  not  intended  to  refer  to  previous 
marriages. 

Solicitor. 


Whether    Indian    Funds    May    Be    Deposited    in 

Demand  Accounts  in  FRS  Non-Interest  Paying 

Banks    Only    and   Not    in    Non-Member    Banks 

Insured  by  FDIC 

M-28519  May  27,  193b. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  Assistant  Commissioner  of  Indian  Affairs 
has  requested  my  advice  as  to  whether  under  my 
opinion  approved  March  12,  1936,  demand  deposits 
of  Indian  funds  may  be  made  without  interest  in 
banks  not  members  of  the  Federal  Reserve  System 
but  insured  by  the  Federal  Deposit  Insurance 
Corporation. 

In  that  opinion  I  held  that  section  324  (c)  of  the 
Banking  Act  of  1935  (49  Stat.  684)  ,  supersedes  and 
nullifies  section  28  of  the  act  of  May  25,  1918  (40 
Stat.  591),  which  forbids  deposit  in  banks  of  In- 
dian moneys  without  interest,  to  the  extent  of  per- 
mitting demand  deposits  of  Indian  moneys  without 
interest  in  banks  which  are  prohibited  under  the 
Banking  Act  of  1935  from  paying  interest  on  such 
deposits.  Section  324  (c)  of  the  Banking  Act  of 
1935  prohibits  any  member  bank  of  the  Federal 
Reserve  System  from  paying  interest  on  demand 
deposits.  Section  101  (v)  (8)  of  that  act  directs  the 
Board  of  Directors  of  the  Federal  Deposit  Insur- 
ance Corporation  to  prohibit  payment  of  interest 
on  demand  deposits  in  insured  banks  which  are 
not  members  of  the  Federal  Reserve  System.  How- 
ever, the  repeal  clause  which  was  the  basis  of  my 
opinion  appears  in  section  324  (c)  but  not  in  sec- 
tion 101  (v)  (8)  .  This  repeal  clause  reads  as  fol- 
lows: 

"So  much  of  existing  law  as  requires  the  pay- 
ment of  interest  with  respect  to  any  funds  de- 
posited by  the  United  States,  by  any  Territory, 
District,  or  possession  thereof  (including  the 
Philippine  Islands)  ,  or  by  any  public  instru- 
mentality, agency,  or  officer  of  the  foregoing, 
as  is  inconsistent  with  the  provisions  of  this 
section  as  amended,   is  hereby  repealed." 

This  clause  is  clearly  limited  in  its  applicability  to 
section  324  (c)  .  It  repeals  only  "So  much  of  exist- 
ing law"  requiring  interest  payments  as  is  incon- 
sistent with  the  prohibition  in  section  324  (c)  of 
payment  of  interest  by  bank  members  of  the  Fed- 
eral Reserve  System.  There  is  no  provision  of  the 
act  which  expressly  repeals  the  requirement  of  the 
payment  of  interest  with  respect  to  funds  deposited 


646 


Department  of  the  Interior 


May  27,   1936 


by  a  public  instrumentality  in  an  insured  non- 
member  bank.  While  section  101  (v)  (8)  expressly 
incorporates  the  exceptions  in  section  324  (c)  to 
the  prohibition  of  the  payment  of  interest,  the  ex- 
ceptions cannot  be  construed  as  embracing  the 
repeal  clause. 

The  legislative  history  of  the  repeal  clause  was 
reviewed  in  connection  with  my  opinion  of  March 
12,  1936,  and  nothing  illuminating  the  intended 
scope  of  the  clause  was  found.  But  it  should  be 
noted  that  Congress  has  previously  treated  differ- 
ently member  banks  and  insured  nonmember  banks 
in  regard  to  the  prohibition  on  the  payment  of 
interest,  since  the  Banking  Act  of  1933  (48  Stat. 
162),  prohibited  member  banks  from  paying  inter- 
est on  demand  deposits  but  did  not  place  this  prohi- 
bition upon  nonmember  insured  banks.  Further- 
more, Congress  allowed  this  prohibition  to  rest 
against  member  banks  without  authorizing  deposit 
in  them  by  public  instrumentalities  of  the  United 
States  whose  funds  must  under  existing  law  be 
deposited  with  interest.  It  would  therefore  be  un- 
reasonable to  assume  that  because  the  repeal  clause 
in  section  324  (c)  removes  the  restriction  upon 
deposit  of  public  moneys  in  the  case  of  member 
banks  that  the  clause  was  intended,  and  ought  to 
be  read  to  remove  the  restrictions  upon  such  de- 
posit in  the  case  of  insured  nonmember  banks. 
Moreover,  to  carry  over  the  repeal  clause  in  section 
324(c)  to  section  101  (v)  (8)  would  constitute  a 
repeal  of  section  28  of  the  1918  act  by  implica- 
tion. It  is  a  familiar  principle  that  repeal  of  a 
statute  by  implication  is  not  favored  and  is  never 
admitted  unless  a  later  statute  is  irreconcilable 
with  an  earlier  one.  United  States  v.  Greathouse, 
166  U.S.  601,  605;  Russell  v.  Williams,  106  U.S. 
623,  628.  And  especially  is  this  true  where  Congress 
has  expressly  provided  for  effecting  a  change  in 
the  application  of  the  earlier  law.  Rosencrans  v. 
United  States,  165  U.S.  257,  262.  As  it  was  pointed 
out  in  my  opinion  of  Ma^ch  12,  there  is  nothing 
inconsistent  between  section  28  of  the  1918  act, 
prohibiting  the  deposit  of  Indian  moneys  without 
interest,  and  a  statute  forbidding  certain  types  of 
banks  from  paying  any  interest  on  certain  classes 
of  deposits. 

Accordingly,  the  holding  in  my  opinion  of 
March  12,  1936,  must  be  read  in  a  narrow  sense 
to  apply  to  member  banks  directly  prohibited  by 
the  Banking  Act  of  1935  from  paying  interest  on 
demand  deposits  and  not  to  insured  nonmember 
banks  prohibited  by  administrative  act  from  the 
payment  of  such  interest.  In  other  words,  Indian 
funds  may  be  deposited  in  demand  accounts  with- 
out the  payment  of  interest  only  in  banks  which 
are  members  of  the  Federal  Reserve  System,  and 
cannot  be   so  deposited   in   banks   which   are   not 


members  of  that  system  even  though  the  banks 
are  insured  with  the  Federal  Deposit  Insurance 
Corporation. 

Nathan  R.  Margold, 

Solicitor. 

Approved:   May  27,   1936. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Boundary  of  San  Carlos  Reservation 

M-28525.  May  29,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  a  conference  before  you  on  April  3  attended 
by  Senators  Ashurst  and  Hayden,  Representative 
Greenway,  Messrs.  Guy  Anderson,  Lee  N.  Stratton 
and  George  Jones,  of  Arizona,  a  question  was 
raised,  on  which  you  requested  my  opinion,  as  to 
the  location  of  the  eastern  portion  of  the  present 
south  boundary  of  the  San  Carlos  Indian  Reserva- 
tion in  Arizona.  It  was  contended  that  this  portion 
of  the  boundary  line  had  been  erroneously  located 
with  the  result  that  certain  lands,  in  fact  a  part  of 
the  public  domain,  were  included  within  the  reser- 
vation boundaries.  I  have  since  been  advised  that 
the  Indians  of  the  reservation  also  claim  that  this 
boundary  line  is  improperly  located,  but  their 
claim  is  that  lands  outside  of  the  boundary  as  now 
located  should  have  been  included  in  the  reserva- 
tion. Both  claims  are  based  upon  the  language  of 
an  Executive  order  issued  by  President  Grant  on 
August  5,  1873,  but  before  discussing  the  provi- 
sions of  that  order,  it  may  be  helpful  to  refer  to 
the  prior  orders  under  which  the  reservation  was 
established,  the  conditions  leading  to  the  issuance 
of  the  order  of  August  5,  1873,  and  the  action 
taken  in  locating  the  boundary  pursuant  to  that 
order. 

The  San  Carlos  or  White  Mountain  Indian  Res- 
ervation was  originally  established  by  Executive 
order  of  November  9,  1871.  The  eastern  portion  of 
the  south  boundary  of  the  reservation,  according  to 
that  order,  followed  the  crest  of  the  "Cordilleras 
de  la  Gila,"  i.e.,  the  Gila  Mountains.  It  is  to  be 
noticed  that  the  valley  of  the  Gila  River  at  this 
point  was  not  included  within  the  reservation 
boundaries.  The  reservation  was  enlarged  on  the 
south  to  include  the  Gila  River  and  a  portion  of 
its  valley  by  Executive  order  of  December  14,  1872, 
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which  order  extended  the  south  boundary  of  the 
reservation  15  miles  south  of  and  parallel  to  the 
Gila  River.  The  area  so  added  was  designated  in 
the  Executive  order  as  the  "San  Carlos  Division  of 
the  White  Mountain  Indian  Reservation."  This 
order  gave  rise  to  immediate  and  vigorous  protests 
and  by  memorial  approved  February  7,  1873,  the 
Legislative  Assembly  of  the  Territory  of  Arizona 
petitioned  Congress  for  cancellation  of  the  order 
in  so  far  as  it  extended  to  that  portion  of  the 
valley  of  the  Gila  above  old  Camp  Goodwin,  the 
memorial  reciting,  among  other  things,  that  this 
portion  of  the  valley  had  already  been  settled  by 
white  persons  who  had  made  valuable  improve- 
ments thereon.  By  letter  addressed  to  the  Secre- 
tary of  the  Interior  under  date  of  July  29,  1873,  the 
Acting  Commissioner  of  Indian  Affairs  referred  to 
this  memorial  and,  after  stating  that  the  lands 
were  not  required  for  agricultural  purposes  by  the 
Indians,  recommended  restoration  to  the  public 
domain  of— 

"*  *  *  all  that  portion  of  the  valley  of  the 
Gila  River  in  the  Territory  of  Arizona  hith- 
erto included  in  the  San  Carlos  division  of  the 
White  Mountain  Indian  Reservation  as  estab- 
lished by  Executive  Order  dated  December  14, 
1872,  lying  east  of  and  above  the  site  of  old 
Camp  Goodwin   *   *   *." 

This  recommendation  was  transmitted  by  the 
Acting  Secretary  of  the  Interior  to  the  President 
who  approved  the  same  on  August  5,  1873. 

The  original  survey  of  that  part  of  the  south 
boundary  of  the  reservation  east  of  and  above  old 
Camp  Goodwin  under  the  Executive  order  of 
August  5,  1873,  was  made  under  the  direction  of 
the  General  Land  Office  in  1883  (see  plat  ap- 
proved October  15,  1883)  .  This  survey  was  ex- 
ecuted by  Paul  Riecker,  United  States  Deputy 
Surveyor,  under  contract  No.  38,  Arizona,  dated 
May  19,  1883.  In  the  letter  of  instructions  to  Mr. 
Riecker  dated  May  19,  1883,  it  is  stated: 

"You  will  run  thence  due  north  to  the  summit 
of  the  range  of  hills,  or  mountains  bordering 
the  Gila  River  on  the  North,  known  as  the 
Gila  Mountains.  Thence  you  will  run  along 
said  summit  southeasterly  with  the  trend  of 
same  to  the  line  of  109°  30'  west  longitude, 
which  is  the  southeast  corner  of  said  reserva- 
tion." 

These  instructions,  it  will  be  observed,  place  the 
boundary  at  the  point  in  controversy  in  its  original 
position  under  the  Executive  order  of  November  9, 
1871,  i.e.,  the  summit  or  crest  of  the  Gila  Moun- 


tains. In  other  words,  the  Executive  order  of  Aug- 
ust 5,  1873,  was  interpreted  as  restoring  to  the 
public  domain  that  area  east  of  and  above  old 
Camp  Goodwin  which  had  been  added  to  the  res- 
ervation by  the  Executive  order  of  December  14, 
1872. 

Riecker's  record  shows  that  in  accordance  with 
the  instructions  of  May  19,  1883,  he  followed  the 
summit  of  the  Gila  Mountains,  and  the  records  in 
the  General  Land  Office  show  that  the  summit  of 
the  Gila  Mountains  has  uniformly  been  recog- 
nized since  that  time  as  the  south  boundary  of  the 
reservation  at  the  point  in  controversy.  See  for 
example,  a  map  of  Arizona  showing  the  progress 
of  the  public  land  surveys,  accompanying  the  Sur- 
veyor General's  report  of  1874,  which  map  indi- 
cates the  location  of  the  boundary  in  practically 
the  same  position  as  surveyed  in  1883;  a  map  of 
Arizona  dated  1879,  prepared  by  the  War  Depart- 
ment, showing  the  boundary  along  the  summit  of 
the  Gila  Mountains;  and  a  map  of  Arizona  dated 
1883,  prepared  by  the  General  Land  Office,  show- 
ing the  boundary  along  the  Gila  Mountains  in 
the  position  as  surveyed  in  that  year.  In  addition, 
a  resurvey  of  the  boundary  in  question  was  made 
by  the  General  Land  Office  in  1915.  This  resurvey, 
as  shown  by  plat  approved  June  12,  1916,  confirms 
the  location  of  the  boundary  along  the  crest  of  the 
Gila  Mountains  as  determined  by  the  survey  of 
1883. 

In  support  of  the  claim  that  the  boundary  so 
located  is  erroneous,  it  was  asserted  at  the  con- 
ference of  April  3  that  the  Executive  order  of 
August  5,  1873,  intended,  by  use  of  the  words 
"valley  of  the  Gila  River,"  to  restore  to  the  public 
domain  the  entire  drainage  area  of  the  river  east 
of  and  above  old  Camp  Goodwin.  As  nearly  as 
can  be  determined  from  the  maps  available,  this 
interpretation  would  place  the  boundary  on  the 
divide  between  the  drainage  areas  of  the  Gila  River 
and  the  Black  River  and  this  would  exclude  from 
the  reservation  a  considerable  area  of  land  now 
located  in  the  southeastern  part  of  the  reservation 
above  the  lowlands  of  the  valley  of  the  Gila  River. 
A  claim  similar  to  this  was  considered  and  rejected 
in  Whaley  v.  Northern  Pac.  Ry.  Co.,  167  Fed.  664. 
In  that  case,  it  was  contended  that  the  words  "the 
Bitter  Root  Valley  above  the  Lo  Lo  fork,"  as  used 
in  an  Indian  treaty,  embraced  all  of  the  country 
and  lands  lying  above  the  Lo  Lo  fork  and  from 
which  the  waters  flowed  and  were  tributary  to  the 
Bitter  Root  River.  Answering  this  contention,  the 
court  said: 

"It    is   certain    that    the   definition   of   what 
is  the  valley  above  the  Lo  Lo  fork  given  to  the 
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words  as  used  in  the  treaty  by  the  Department 
of  the  Interior  restricts  the  valley  to  the  area 
of  lowlands  or  depressions  of  considerable 
size,  with  bottoms  of  gentle  slope  as  compared 
to  the  sides;  that  is  to  say,  the  valley  is  defined 
to  be  the  space  inclosed  between  the  ranges 
of  mountains.  Under  either  of  these  commonly 
accepted  definitions,  the  lands  involved  in  this 
suit  have  been  excluded  from  the  valley  lands; 
and  decision  of  where  the  valley  ends  and 
where  the  range  of  mountains  began  became 
one  of  fact  to  be  ascertained  by  the  Interior 
Department,  as  does  decision  of  what  are 
swamp  lands.  Heath  v.  Wallace,  138  U.S.  573, 
11  Sup.  Ct.  380,  34  L.  Ed.  1063.  True,  in  con- 
struing a  treaty  had  by  the  United  States  with 
Indians,  we  must  always  consider  the  words 
used  by  their  plain  import;  yet,  doing  this,  the 
common  understanding  of  the  word  'valley'  is 
to  look  upon  it  as  meaning  lowlands,  in  con- 
tradistinction to  mountain  slopes  and  moun- 
tain ridges." 

Moreover,  it  is  plain  from  the  language  of  the 
Executive  order  itself  that  the  word  "valley,"  as 
used  therein,  was  not  intended  to  have  the  broad 
scope  contended  for.  The  language  of  the  order 
definitely  restricts  the  restoration  to  that  part  of 
the  valley  "hitherto  included  in  the  San  Carlos 
division  of  the  White  Mountain  Indian  Reserva- 
tion as  established  by  Executive  order  of  December 
14,  1872,  lying  east  of  and  above  old  Camp  Good- 
win." The  restoration  is  thus  confined  to  lands 
added  to  the  reservation  by  the  Executive  order 
of  December  14,  1872.  As  hereinbefore  pointed  out, 
the  south  boundary,  after  the  restoration,  as  sur- 
veyed by  Riecker,  coincides  with  the  south  bound- 
ary of  the  reservation  as  originally  created  by  the 
Executive  order  of  November  9,  1871,  so  that  all 
of  the  land  east  of  and  above  old  Camp  Goodwin 
which  had  been  added  to  the  reservation  by  the 
Executive  order  of  December  14,  1872,  was  re- 
stored to  the  public  domain.  The  land  now 
claimed  to  be  a  part  of  the  public  domain  was  not 
added  to  the  reservation  by  the  Executive  order  of 
December  14,  1872,  but  was  made  a  part  of  the 
reservation  by  the  prior  order  of  November  9, 
1871.  The  restoration  of  such  land  to  the  public 
domain  not  only  is  without  the  support  of  any- 
thing contained  in  the  order  of  August  5,  1873, 
but  such  action  would  have  been  in  direct  contra- 
vention of  the  express  terms  of  the  order. 

The  claim  of  the  Indians  that  the  boundary  is 
in  error  is  referred  to  in  a  letter  dated  April  8, 
1936,  from  the  Superintendent  of  the  San  Carlos 
Indian  Agency  to  the  Commissioner  of  Indian 
Affairs.  The  Superintendent  states  in  part: 


"*  *  *  The  Indians  have  always  claimed  that 
the  land  taken  from  them  by  the  Executive  or- 
der of  August  5,  1873  did  not  include  the  land 
as  fenced  away  from  the  reservation  at  present, 
but  only  included  the  actual  Gila  Valley, 
which  was  then  mostly  occupied  by  Mexicans 
and  Morman  settlers. 

"It  is  noted  from  contour  maps  showing  this 
area  that  the  Gila  Valley  is  shown  under  the 
one-thousand  meter  contour,  and  from  this 
altitude  the  country  breaks  up  into  sharp  hills 
and  canyons  and  up  to  and  including  our 
present  fence  line,  which  is  on  an  approxi- 
mately 1600-meter  elevation  and  the  Gila  water 
shed.  It  has  been  claimed,  and  I  believe  with 
perfect  properness,  that  all  land  above  the 
one-thousand-meter  elevation  of  the  Gila  are;i 
is  not  valley  nor  alluvial  land.  This  would 
place  our  boundary  fence  down  on  public 
domain  at  least  eight  or  ten  miles  and  would 
include  into  the  reservation  several  hundred 
thousand  acres  of  land  improperly  with- 
drawn." 

The  ordinary  meaning  of  the  word  valley  (see 
Whaley  v.  Northern  Par.  Ry.  Co.,  supra)  would 
lend  some  credence  to  the  Indian  claim  if  location 
of  the  boundary  depended  upon  that  word  alone. 
But  that  word  as  used  in  the  Executive  order  of 
August  5,  1873,  is  qualified  and  defined  by  the 
remaining  language  of  the  order  which  refers  spe- 
cifically to  the  area  to  be  restored  as  that  included 
in  the  San  Carlos  division  of  the  White  Mountain 
Reservation  as  established  by  the  Executive  order 
of  1872.  Giving  proper  effect  to  this  additional  lan- 
guage, it  is  reasonable  to  hold  that  the  words  "the 
valley  of  the  Gila  River"  were  adopted  as  a  con- 
venient means  of  describing  the  area  (east  of  and 
above  old  Camp  Goodwin)  which  had  been  added 
to  the  reservation  by  the  Executive  order  of  1872. 
This  Department  so  interpreted  the  order  and 
fixed  the  boundary  in  accordance  with  that  inter- 
pretation more  than  60  years  ago  and  there  the 
boundary  has  remained  ever  since.  This  would  be 
controlling,  even  in  case  of  doubt,  at  this  late  date. 

In  conclusion,  I  have  to  advise  that  upon  the 
records  and  data  before  me,  no  basis  is  found  for 
disturbing  the  present  location  of  the  eastern  por- 
tion of  the  south  boundary  of  the  San  Carlos  In- 
dian Reservation. 

Nathan   R.   Margold, 

Solicitor. 
Approved:    May  29,    1936. 
Charles  West,  Acting  Secretary  of  the  Interior. 
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Menominee— Keshena  Hospital 

June  9,  1936. 

Memorandum  for  the  Assistant  Commissioner 
of  Indian  Affairs: 

Referring  to  your  memorandum  of  June  f,  re- 
garding objections  raised  by  the  Comptroller  Gen- 
eral in  his  letter  of  May  4  to  payments  provided  for 
in  the  Keshena  Hospital  contract  with  the  Bureau 
of  Catholic  Indian  Missions,  your  attention  is 
called  to  the  following  amendment  to  the  First 
Deficiency  Appropriation  Bill  adopted  by  the  Sen- 
ate June  1    (Cong.  Rec.  p.  8779) . 

"Support  of  Indians  and  administration  of 
Indian  property  (tribal  funds)  Appropria- 
tions from  tribal  funds  of  the  Menominee 
Indians  of  Wisconsin,  fiscal  years  1935,  1936, 
and  1937  for  general  support  of  Indians  and 
administration  of  Indian  property  (Keshena 
Agency) ,  are  hereby  made  available  for  hos- 
pitalization of  Indian  under  contracts  for  such 
service  for  such  fiscal  years,  and  the  Comptrol- 
ler General  of  the  United  States  is  hereby  au- 
thorized and  directed  to  allow  credit  in  the  ac- 
counts of  disbursing  agents  of  the  United 
States  for  payments  heretofore  made  on  this 
account.'' 


adjacent  waters  was  upheld  notwithstanding 
the  fact  that  there  was  no  express  statutory 
authority  therefor.  The  power  to  make  the 
lease  in  the  instant  case  may  reasonably  be  re- 
garded as  included  within  the  broad  general 
powers  conferred  upon  the  Secretary  of  the  In- 
terior by  section  441,  Revised  Statutes  (section 
2,  Title  25,  U.S.C.) .  As  to  the  broad  scope  of 
the  powers  conferred  by  this  statute  see  West  v. 
Hitchcock,  205  U.S.  80;  Rainbow  v.  Young, 
161  Fed.  835;  Knight  v.  U.S.  Land  Association, 
142  U.S.  161. 

"The  consideration  of  $16,000  provided  for  in 
the  lease  is  to  be  paid  from  the  following  item  in 
the  Interior  Department  Appropriation  Act  for  the 
fiscal  year  1936    (49  Stat.   177,  194). 

'Wisconsin:  Keshena,  $61,500,  including  $10,- 
000  for  monthly  allowances,  under  such  rules 
and  regulations  as  the  Secretary  of  the  Inte- 
rior may  prescribe  to  old  and  indigent  mem- 
bers of  the  Menominee  Tribe  who  reside  with 
relatives  or  friends; 

"In  the  justification  for  this  item  appearing  at 
page  1084  of  the  Hearings  before  the  Subcommittee 
of  the  House  Committee  on  Appropriations  it  is 
stated  that  $16,000  would  be  used  to  pay  for  care 
of  Menominee  Indians  accommodated  in  the  res- 
ervation hospital.  The  justification  further  states: 


I  recommend  that  a  reply  to  the  Comptroller 
General  be  deferred  until  the  above  provisions  have 
become  law.  However,  if  you  desire  to  answer  the 
Comptroller's  objections  at  this  time,  or,  in  the 
event  the  amendment  to  the  First  Deficiency  Bill 
is  not  enacted  at  this  session  of  Congress,  it  is 
suggested  that  the  following  statement  may  meet 
the   Comptroller's   objections: 

"The  Keshena  Hospital  plant  belongs  to  the 
Menominee  Tribe  of  Indians.  No  specific  stat- 
utory authority  for  leasing  the  property  to  the 
Bureau  of  Catholic  Indian  Missions  is  at 
hand.  But  this  does  not  mean  that  the  author- 
ity does  not  exist.  The  power  of  the  Secretary 
of  the  Interior  is  not  always  dependent  upon 
express  statutory  provisions.  In  Territory  of 
Alaska  v.  Annette  Island  Packing  Co.  289  Fed. 
671,  the  power  of  the  Secretary  of  the  Interior 
to  lease  a  site  for  cannery  buildings  and  fish 
trap  rights  on  the  Annette  Island  Reservation 
in  Alaska  with  the  exclusive  right  to  fish  in  the 


'This  property  is  leased  to  the  Bureau  of 
Catholic  Indian  Missions,  and  is  operated  by 
the  Catholic  Sisters,  the  Indian  Service  paying 
for  Indian  care  on  a  per  diem  basis.  This  sys- 
tem of  operation  was  inaugurated  at  the  re- 
quest of  the  tribe,  and  will  result  in  a  saving, 
since  the  overhead  costs  will  be  reduced  and 
hospitalization  can  also  be  afforded  while  liv- 
ing on  and  adjacent  to  the  reservation." 

"Congress  was  thus  made  aware  of  the  existence 
of  the  lease  and  made  the  appropriation  with 
knowledge  that  it  would  be  used  in  making  pay- 
ment of  the  consideration  provided  for  in  the  lease. 
As  this  action  on  the  part  of  Congress  removes  any 
possible  doubt  as  to  the  validity  of  the  lease  or  the 
availability  of  the  funds  (see  United  States  v. 
Bowling,  256  U.S.  484,  489) ,  it  is  requested  that 
the  objections  set  forth  in  your  letter  of  May  4 
be  withdrawn." 

Acting  Solicitor. 
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Loan  Agreement— Indian  Reorganization  Act 

June  25, 1936. 

Memorandum   for  the   Commissioner 
of  Indian  Affairs: 

The  enclosed  form  of  loan  agreement,  with  at- 
tached papers,  is  returned  herewith  for  further 
consideration. 

It  is  my  opinion  that  the  first  paragraph  of  sec- 
tion 4  of  the  proposed  loan  agreement,  requiring 
the  United  States  to  take  title  to  all  property  pur- 
chased with  funds  borrowed  from  the  revolving 
credit  fund  by  any  Indian  corporation  or  by  any 
borrower  from  such  a  corporation,  will  impose 
upon  the  Indians  and  the  Department  serious 
legal  burdens.  Such  a  provision  would  mean,  for 
instance,  that  title  to  every  plow,  truck,  or  package 
of  cigarettes  purchased  out  of  the  authorized 
110,000,000  fund  will  be  held  by  the  United  States. 
Any  contract  relating  to  such  property  would  pre- 
sumably be  a  public  contract,  subject  to  general 
legislation  on  public  contracts.  Any  disposition  of 
such  property  would  presumably  be  subject  to  the 
rulings  of  the  Comptroller  General.  In  any  suit 
involving  such  property  the  United  States  would 
presumably  be  a  necessary  party.  Under  such  a 
rule  the  sale  of  a  pound  of  prunes  by  a  tribal 
cooperative  store  presents  tremendous  legal  diffi- 
culties. Title  to  the  prunes  must  remain  in  the 
United  States  unless  the  advance  to  the  cooperative 
store  has  been  completely  repaid.  Presumably, 
then,  the  United  States  would  have  to  consent  to 
the  sale,  and  would  have  to  relinquish  its  legal  title 
to  the  prunes;  otherwise  the  consumer  would  be 
destroying  public  property.  Whether  the  United 
States  would  be  liable  for  breach  of  warranty  if 
the  goods  should  prove  defective  may  present  a 
serious  legal  question.  More  serious  is  the  prob- 
ability that  the  United  States  would  be  a  proper 
party  defendant  in  an  ordinary  damage  suit  against 
the  owner  of  a  truck,  for  instance,  financed  by  a 
revolving  fund  loan.  In  my  opinion,  it  would  be 
unwise  to  adopt  a  rule  which  imposes  upon  the 
United  States  these  extensive  legal  liabilities  and 
imposes  upon  the  Indian  borrowers  the  corollary 
burden  of  red  tape  and  delay  which  will  follow 
inevitably  from  the  vesting  in  the  United  States  of 
title  to  all  articles  purchased  out  of  loans  from  the 
revolving  credit  fund. 

Aside  from  these  considerations,  I  think  that  the 
legal  authority  of  the  Secretary  to  exempt  from 
taxation   personal   property  of  individual  Indians 


by  taking  title  to  these  articles  is  very  doubtful. 
See  United  States  v.  Ransom,  284  Fed.  107;  United 
States  v.  Gray,  284  Fed.  104;  McCardy  v.  United 
States,  246  U.S.  263;  United  States  v.  Low,  250  Fed. 
218,  226.  And  cf.  Francis  v.  Francis,  203  U.S.  233, 
holding  that  the  President  is  without  power,  in  the 
absence  of  express  statutory  authorization,  to  in- 
clude restraints  upon  alienation  in  a  patent 
granted  to  an  Indian. 

Thus,  in  the  case  of  United  States  v.  Gray,  supra, 
the  court  declared:  "But  the  fact  that  funds  aris- 
ing from  the  sale  of  allotments  are  trust  funds  over 
which  the  Secretary  is  given  some  power  of  dispo- 
sition does  not,  in  our  judgment,  give  him  a  right, 
without  more,  to  invest  them  in  real  estate  *  *  * 
much  less  can  it  be  said  that  every  such  investment, 
per  se,  would  withdraw  the  property  purchased 
from  taxation  to  which  it  had  theretofore  been 
subjected"  (p.  105)  .  In  other  words,  if  personal 
property  is  otherwise  subject  to  taxation,  it  can- 
not be  exempted  from  taxation  by  action  of  the 
Secretary  of  the  Interior  unless  such  action  is  au- 
thorized by  law.  And  while  tax-exemption  of  lands 
acquired  under  section  5  of  the  Indian  Reorganiza- 
tion Act  is  expressly  provided  for,  no  such  pro- 
vision is  made  for  personal  property  purchased  by 
individual  Indians  with  the  aid  of  credit  funds. 
Although  tax-exemption  of  personal  property  may 
be  supported  on  grounds  which  will  be  hereafter 
considered,  such  tax-exemption  can  hardly  be  sup- 
ported on  the  ground  that  title  to  the  property  is 
in  the  United  States  unless  such  title  has  been 
acquired   pursuant   to  specific  statutory   authority. 

I  think  it  is  clear  that  when  Congress  provided 
for  money  loans  to  Indian  chartered  corporations, 
it  intended  that  money  was  to  be  loaned  to  them, 
to  be  spent  by  them  for  prescribed  purposes,  and 
that  Congress  did  not  intend  that  the  money  would 
be  spent  to  purchase  trucks,  groceries,  and  other 
articles  in  the  name  of  the  United  States  in  order 
that  equitable  interests  in  such  Federal  property 
might  be  loaned  or  assigned  to  Indians. 

Furthermore,  I  think  the  proposal  to  take  title 
to  all  such  property  in  the  name  of  the  United 
States  violates  the  intent  of  the  act  of  June  18, 
1934,  that  the  Indian  corporation  is  to  receive  a 
direct  loan  from  the  Government  and  is  to  be  re- 
sponsible for  the  repayment  of  this  loan.  If,  as  the 
act  provides,  the  corporation  is  to  incur  legal  lia- 
bility for  repayment,  and  if,  as  the  regulations  pro- 
vide, the  corporation  is  to  furnish  security  for  such 
repayment,  the  corporation  can  protect  itself  only 
by  taking  security  from  those  members  to  whom 
money   is   loaned.   Such  security   might   consist   in 
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many  cases  of  a  mortgage  upon  the  property,  the 
purchase  of  which  the  corporation  is  financing. 
But  if  title  to  that  property  is  held  by  the  United 
States  the  property  could  not  be  mortgaged  to  and 
resold  by  the  corporation  and  the  corporation 
would  be  unable  to  obtain  effective  security.  The 
general  effect  of  retaining  title  to  individual  prop- 
erty in  the  United  States  is  to  impair  the  power 
and  responsibility  of  the  incorporated  tribe.  As 
was  said  by  the  Solicitor  in  his  memorandum  of 
December  5,  1935,  criticizing  the  first  submitted 
draft  of  the  credit   regulations, 

"Money  from  the  revolving  credit  fund  may 
not  be  loaned  to  individual  Indians  directly. 
#  #  #  yjle  Government  can  deal  only  with 
the  tribal  authorities,  and  these  are  charged 
with  the  responsibility  for  making  such  loans 
to  their  members,  or  for  using  the  funds  in 
such  ways,  as  will  enable  them  to  create  a 
basis  for  expanding  self-sufficiency.  In  accord- 
ance with  the  purpose  expressed  in  sections  16 
and  17  of  the  Reorganization  Act,  by  which  a 
large  and  increasing  responsibility  for  taking 
care  of  their  own  welfare  is  placed  upon  the 
various  tribes,  organized  for  local  self-govern- 
ment and  economic  activity,  section  10  con- 
templates that  funds  loaned  to  the  tribes  will 
be,  in  large  measure,  subject  to  their  dispo- 
sition, consistent  with  the  terms  of  said  provi- 
sion." 

I  recognize  that  it  is  your  desire  that  Indians 
avoid  State  taxation  of  property  purchased  with 
revolving  credit  funds.  I  do  not  agree,  however, 
that  the  retention  of  Federal  title  is  either  effec- 
tive or  necessary  to  achieve  this  purpose.  If,  as  your 
covering  memorandum  to  the  Secretary  suggests, 
the  Indians  will  lose  a  large  part  of  the  property 
they  purchase  unless  the  Government  retains  title, 
that  is  a  serious  argument  against  the  entire  credit 
program.  After  all,  the  retention  of  security  title  in 
the  United  States  would  only  postpone,  and  would 
not  prevent,  such  taxation  if  it  be  otherwise  proper. 
I  am  confident,  however,  that  tribal  property,  even 
though  not  held  in  the  name  of  the  United  States, 
is  not  subject  to  direct  State  taxes  or  to  levy  or 
attachment  in  State  courts  without  the  consent  of 
the  corporation.  It  is  on  this  assumption  that  tribal 
charters  are  being  drafted.  The  following  cases 
support  this  assumption: 

The  Neiv  York  Indians,  5  Wall.  761; 
The  Kansas  Indians,  5  Wall.  737; 
Territory  of  Alaska  v.  Annette  Island  Pack- 


ing Co.,  289  Fed.  671,  cert.  den.  263  U.S. 

708; 
United  States  v.  Higgins,  103  Fed.  348; 
Wau-pe-man-qua  v.  Aldrich,  28  Fed.  489; 
Foster  v.  Commissioners  of  Blue  Earth  Co., 

7  Minn.  140; 
Board  of  Commissioners  v.  Simons,  129  Ind. 

193,  28  N.E.  420; 
And  cf.  Indian   Oil   Co.   v.    Oklahoma,  240 

U.S.  522. 

I  am  therefore  of  the  opinion  that  the  retention 
of  Federal  title  is  not  necessary  to  secure  exemp- 
tions from  State  taxation  of  Indian  property,  at 
least  so  long  as  title  to  such  property  is  held  by  an 
Indian  tribe. 

Whether  such  property  will  become  subject  to 
State  taxation  when  it  has  been  completely  paid 
for  and  legal  title  is  held  by  an  individual  Indian 
is  a  more  difficult  question.  Certain  of  the  decisions 
above  cited  sustain  the  claim  of  tax  exemption  in 
this  case  as  well.  It  is  not  necessary,  however,  to 
decide  this  question  at  the  present  time  since  it 
does  not  in  any  way  affect  the  question  here  pre- 
sented of  whether  security  title  should  be  taken 
in  the  name  of  the  United  States.  If  individual 
Indian  property  is  subject  to  State  taxation  the 
Indian  will  have  to  pay  taxes  when  he  has  finished 
paying  for  the  property,  whether  or  not  the  United 
States  held  a  security  title  before  the  property  was 
paid  for.  If  such  property  is  not  subject  to  State 
taxation  then,  again,  it  makes  no  difference 
whether  or  not  the  United  States  held  a  security 
title.  In  short,  the  retention  of  title  by  the  United 
States  is  ineffective  to  render  the  property  perma- 
nently tax  exempt  if  individual  Indian  property 
may  be  taxed  by  the  States,  and  it  is  totally  un- 
necessary if  such  property  may  not  be  taxed  by  the 
States.  Until  the  property  has  been  actually  paid 
for,  the  retention  of  trust  title  by  the  United 
States  offers  no  greater  security  under  either  theory 
than  does  the  retention  of  a  security  title  by  the 
corporation. 

Believing  that  the  proposed  amendment  to  Rule 
18  is  legally  unnecessary  for  the  chief  purpose  it  is 
designed  to  serve,  that  it  imposes  upon  the  United 
States  legal  liabilities  of  unknown  scope,  that  it 
imposes  upon  the  Indians  a  stifling  burden  of  pro- 
cedural complications,  and  that  it  requires  action 
by  the  Secretary  which  is  contrary  to  the  intent  of 
the  Indian  Reorganization  Act,  I  am  compelled  to 
return  the  attached  papers  to  you  without  my 
approval. 

Acting  Solicitor. 
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Red  Lake  Reservation— Title  to  Lands 

M-28107  June  30,  1936. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  Indian 
Affairs,  you  have  requested  my  opinion  on  the 
following  questions: 

1.  Does  title  to  the  lands  submerged  by  the 
waters  of  Lower  Red  Lake  and  that  part  of  Upper 
Red  Lake  inside  the  boundaries  of  the  Red  Lake 
Indian  Reservation  in  the  State  of  Minnesota  rest 
in  the  State  or  in  the  Red  Lake  and  Pembina 
Bands  of  Chippewa  Indians? 

2.  What  right,  if  any,  has  the  State  of  Minnesota 
to  interfere  with  the  exclusive  right  of  fishing 
within  these  waters  heretofore  enjoyed  by  the  In- 
dians of  the  Red  Lake  Reservation? 

The  first  question  needs  little  consideration.  In 
United  Stales  v.  Holt  Bank,  270  U.S.  49,  the  Su- 
preme Court  decided  that  the  lands  underlying  the 
navigable  waters  within  the  Red  Lake  Indian  Res- 
ervation passed  to  the  State  of  Minnesota  upon  its 
admission  into  the  Union.  The  court  said: 

"We  come  then  to  the  question  whether  the 
lands  under  the  lake  were  disposed  of  by  the 
United  States  before  Minnesota  became  a 
State.  An  affirmative  disposal  is  not  asserted, 
but  only  that  the  lake,  and  therefore  the  lands 
under  it,  was  within  the  limits  of  the  Red  Lake 
Reservation  when  the  State  was  admitted.  The 
existence  of  the  reservation  is  conceded,  but 
that  it  operated  as  a  disposal  of  lands  under- 
lying navigable  waters  within  its  limits  is  dis- 
puted. We  are  of  opinion  that  the  reservation 
was  not  intended  to  effect  such  a  disposal  and 
that  there  was  none.  If  the  reservation  operated 
as  a  disposal  of  the  lands  under  a  part  of  the 
navigable  waters  within  its  limits  it  equally 
worked  a  disposal  of  the  lands  under  all.  Be- 
sides Mud  Lake,  the  reservation  limits  included 
Red  Lake,  having  an  area  of  400  square  miles, 
the  greater  part  of  the  Lake  of  the  Woods, 
having  approximately  the  same  area,  and  sev- 
eral navigable  streams.  The  reservation  came 
into  being  through  a  succession  of  treaties  with 
the  Chippewas  whereby  they  ceded  to  the 
United  States  their  aboriginal  right  of  occu- 
pancy to  the  surrounding  lands.  The  last 
treaties  preceding  the  admission  of  the  State 
were  concluded  September  30,  1854,  10  Stat. 
1109,   and   February  22,    1855,    10  Stat.    1165. 


There  was  no  formal  setting  apart  of  what  was 
not  ceded,  nor  any  affirmative  declaration  of 
the  rights  of  the  Indians  therein,  nor  any  at- 
tempted exclusion  of  others  from  the  use  of 
navigable  waters.  The  effect  of  what  was  done 
was  to  reserve  in  a  general  way  for  the  con- 
tinued occupation  of  the  Indians  what  re- 
mained of  their  aboriginal  territory;  and  thus  it 
came  to  be  known  and  recognized  as  a  reser- 
vation. Minnesota  v.  Hitchcock,  185  U.S.  373, 
389.  There  was  nothing  in  this  which  even  ap- 
proaches a  grant  of  rights  in  lands  underlying 
navigable  waters;  nor  anything  evincing  a  pur- 
pose to  depart  from  the  established  policy,  be- 
fore stated,  of  treating  such  lands  as  held  for 
the  benefit  of  the  future  State.  Without  doubt 
the  Indians  were  to  have  access  to  the  navi- 
gable waters  and  to  be  entitled  to  use  them  in 
accustomed  ways;  but  these  were  common 
rights  vouchsafed  to  all,  whether  white  or  In- 
dian, by  the  early  legislation  reviewed  in  Rail- 
road Company  v.  Schurmeir,  7  Wall.  272,  287— 
289,  and  Economy  Light  6-  Power  Co.  v.  United 
States,  supra,  pp.  118—120,  and  emphasized  in 
the  Enabling  Act  under  which  Minnesota  was 
admitted  as  a  State,  c.  60,  11  Stat.  166,  which 
declared  that  the  rivers  and  waters  bounding 
the  State  'and  the  navigable  waters  leading  into 
the  same  shall  be  common  highways,  and  for- 
ever free,  as  well  to  the  inhabitants  of  said 
State  as  to  all  other  citizens  of  the  United 
States.'  " 

In  view  of  this  decision,  it  must  be  held  that 
the  title  to  the  beds  of  Upper  and  Lower  Red 
Lakes,  both  of  which  are  conceded  to  be  navigable 
bodies  of  water,  rests  in  the  State  of  Minnesota  and 
not  in  the  Red  Lake  and  Pembina  Bands  of  Chip- 
pewa Indians.  The  first  question  is  answered  ac- 
cordingly. 

Before  discussing  the  second  question,  which 
presents  more  difficulty,  it  is  appropriate  to  point 
out  that  the  right  of  fishing  in  the  waters  of  Upper 
and  Lower  Red  Lakes  may  exist  in  the  Indians  not- 
withstanding State  ownership  of  the  submerged 
lands.  If  at  the  time  of  admission  of  the  State  into 
the  Union,  there  existed  in  the  Indians  as  a  part 
of  their  larger  rights  in  the  lands  used  and  occu- 
pied by  them  the  right  of  fishing  in  these  waters, 
the  State  may  be  said  to  have  taken  title  to  the 
submerged  lands  subject  to  that  right.  Thus  in 
Beecher  v.  Wetherby,  95  U.S.  517,  525,  the  Supreme 
Court  of  the  United  States  held  that  the  State  of 
Wisconsin,  in  virtue  of  her  enabling  act,  took  title 
to  the  sixteenth  sections  in  the  townships  of  that 
State,  subject  to  the  Indian  right  of  use  and  occu- 
pancy.  The  court  ruled  that  the  fee  was  in   the 
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United  States,  subject  to  that  right,  and  could  be 
transferred  whenever  they  chose,  but  added,  "the 
grantee  would  take  only  the  naked  fee,  and  could 
not  disturb  the  occupancy  of  the  Indians;  that 
occupancy  could  only  be  interfered  with  or  deter- 
mined by  the  United  States."  To  the  same  effect 
is  United  States  v.  Thomas,  151  U.S.  577. 

As  pointed  out  by  the  Commissioner  of  Indian 
Affairs,  the  diminished  Red  Lake  Reservation  em- 
braces the  remnant  of  a  large  domain  of  land 
formerly  occupied  and  claimed  by  the  Chippewa 
Indians  but  subsequently  acknowledged  as  belong- 
ing to  the  Red  Lake  and  Pembina  Bands  of  Chip- 
pewas  by  the  treaty  of  October  2,  1863  (13  Stat. 
667) ,  and  the  acts  of  January  14,  1889  (25  Stat. 
642) ,  March  2,  1903  (32  Stat.  1009) ,  and  February 
20,  1904  (33  Stat.  46).  Prior  to  the  cession  made 
pursuant  to  the  act  of  January  14,  1889,  supra,  the 
Indian  title  extended  to  all  of  the  lands  surround- 
ing Upper  and  Lower  Red  Lakes.  Under  that  ces- 
sion, however,  about  one  half  of  Upper  Red  Lake 
was  excluded  from  the  reservation,  leaving  the  re- 
mainder of  that  Lake  and  all  of  Lower  Red  Lake 
within  the  boundaries  of  the  diminished  reserva- 
tion. 

An  examination  of  the  various  treaties  between 
the  United  States  and  the  Chippewa  Indians  dis- 
closes that  while  the  right  in  the  Indians  to  hunt 
and  fish  on  ceded  lands  was  reserved  in  some  of  the 
earlier  treaties  (see  Article  5,  treaty  of  July  20, 
1837,  7  Stat.  536;  Article  2,  Treaty  of  October  4, 
1842,  7  Stat.  591;  and  Article  11,  treaty  of  Septem- 
ber 30,  1854,  10  Stat.  1109),  no  reservation  of  the 
right  to  hunt  and  fish  was  made  with  respect  to 
the  unceded  lands  of  the  Red  Lake  Reservation. 
But  such  a  reservation  was  not  necessary  to  preserve 
the  right  on  the  lands  reserved  or  retained  in  In- 
dian ownership.  The  right  to  hunt  and  fish  was 
part  of  the  larger  rights  possessed  by  the  Indians 
in  the  lands  used  and  occupied  by  them.  Such  right, 
which  was  "not  much  less  necessary  to  the  existence 
of  the  Indians  than  the  atmosphere  they  breathed" 
remained  in  them  unless  granted  away.  United 
States  v.  Winans,  198  U.S.  371.  Speaking  of  a  sim- 
ilar situation,  the  Supreme  Court  of  Wisconsin  in 
State  v.  Johnson,  249  N.W.  285,  288,  said: 

"While  the  treaty  entered  into  did  not 
specifically  reserve  to  the  Indians  such  hunt- 
ing and  fishing  rights  as  they  had  theretofore 
enjoyed,  we  think  it  reasonably  appears  that 
there  was  no  necessity  for  specifically  men- 
tioning such  hunting  and  fishing  rights  with 
respect  to  the  lands  reserved  to  them.  At  the 
time  the  treaty  of  1854  was  entered  into  there 
was  not  a  'shadow  of  impediment  upon  the 
hunting  rights  of   the  Indians'   on   the  lands 


retained  by  them.  'The  treaty  was  not  a  grant 
of  rights  to  the  Indians,  but  a  grant  of  rights 
from  them— a  reservation  of  those  not  granted.' 
United  States  v.  Winans,  198  U.S.  371,  25  S. 
Ct.  662,  664,  49  L.  Ed.  1089.  We  entertain  no 
doubt  that  the  rights  of  the  Indians  to  hunt 
and  fish  upon  their  own  lands  continued." 

The  court  further  recognized  that  as  to  unpat- 
ented lands  inside  the  reservation,  the  fish  and 
game  laws  of  the  State  of  Wisconsin  were  without 
force  and  effect. 

By  tradition  and  habit  the  Indians  as  a  race  are 
hunters  and  fishermen,  depending  largely  upon 
these  pursuits  for  their  livelihood.  Their  ancient 
and  immemorial  right  to  follow  these  pursuits  on 
the  lands  and  in  the  waters  of  their  reservation  is 
universally  recognized.  The  Indians  of  the  Red 
Lake  Reservation  appear  to  have  asserted  and  ex- 
ercised an  exclusive  right  of  fishing  in  the  waters 
of  Upper  and  Lower  Red  Lakes  from  the  begin- 
ning subject  only  to  Federal  control  and  regula- 
tion. The  right  of  the  Indians  so  to  do  has  not 
heretofore  been  disputed  by  the  State  of  Minnesota 
but  has  been  recognized  and  acquiesced  in.  Such 
recognition  and  acquiescence  is  amply  shown  by 
the  fact  that  the  State  through  its  Game  and  Fish 
Commissioner  has  entered  into  contracts  with  the 
Federal  authorities  in  charge  of  Indian  Affairs  au- 
thorizing it  to  take  and  remove  fish  from  that  part 
of  the  Lake  within  the  reservation  boundaries 
upon  conditions  requiring  among  other  things  the 
payment  to  the  Indians  of  royalties  at  prescribed 
rates  (see  Indian  Office  File  No.  44606-17  Red 
Lake  115).  And  in  an  opinion  dated  November 
27,  1931,  the  Assistant  Attorney  General  for  the 
State  of  Minnesota  advised  the  Director  of  Game 
and  Fish  that  white  men  could  not  take  fish  in 
that  part  of  Red  Lake  within  the  reservation  unless 
permitted  so  to  do  by  the  Federal  authorities  in 
charge  of  the  reservation,  and  that  Indians  were 
not  subject  to  State  law  when  taking  fish  for  their 
own  use  within  the  reservation.  Circumstances 
somewhat  similar  to  these,  coupled  with  the  rule 
of  liberal  construction  uniformly  invoked  in  de- 
termining the  rights  of  Indians,  were  cited  by  the 
Supreme  Court  of  the  United  States  in  support  of 
its  conclusion  that  the  Metlakahtla  Indians  had  an 
exclusive  right  to  fish  in  the  waters  adjacent  to 
Annette  Islands  in  Alaska  notwithstanding  the  fact 
that  the  Act  of  Congress  setting  aside  the  Islands 
as  a  reservation  for  the  Indians  made  no  mention 
of  the  surrounding  waters  or  the  fishing  rights  of 
the  Indians  therein.  Alaska  Pacific  Fisheries  v. 
United  States,  248  U.S.  86.  The  court  said,  among 
other  things: 
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"This  conclusion  has  support  in  the  gen- 
eral rule  that  statutes  passed  for  the  benefit 
of  dependent  Indian  tribes  or  communities  are 
to  be  liberally  construed,  doubtful  expressions 
being  resolved  in  favor  of  the  Indians.  Choate 
v.  Trapp,  224  U.S.  665,  675,  and  cases  cited. 
And  it  has  further  support  in  the  facts  that, 
save  for  the  defendant's  conduct  in  1916,  the 
statute  from  the  time  of  its  enactment  has 
been  treated,  as  stated  in  the  opinion  of  the 
Alaska  court,  by  the  Indians  and  the  public,  as 
reserving  the  adjacent  fishing  grounds  as  well 
as  the  uplands,  and  that  in  regulations  pre- 
scribed by  the  Secretary  of  the  Interior  on 
February  9,  1915,  the  Indians  are  recognized  as 
the  only  persons  to  whom  permits  may  be  is- 
sued for  erecting  salmon  traps  at  these 
islands." 

In  United  States  v.  Sturgeon  (27  Federal  Cases, 
Case  No.  16,413),  the  court  gave  consideration  to 
the  rights  of  the  Indians  of  the  Pyramid  Lake  In- 
dian Reservation  in  Nevada  to  fish  in  the  waters 
of  a  lake  inside  the  boundaries  of  their  reservation 
and  held: 

"The  president  has  set  apart  the  reserva- 
tion for  the  use  of  the  Pah  Utes  and  other 
Indians  residing  thereon.  He  has  done  this 
by  authority  of  law.  We  know  that  the  lake 
was  included  in  the  reservation,  that  it  might 
be  a  fishing  ground  for  the  Indians.  The  lines 
of  the  reservation  have  been  drawn  around  it 
for  the  purpose  of  excluding  white  people 
from  fishing  there,  except  by  proper  authority. 
It  is  plain  that  nothing  of  value  to  the  In- 
dians will  be  left  of  their  reservation  if  all 
the  whites  who  chose  may  resort  there  to  fish. 
In  my  judgment,  those  who  thus  encroach  on 
the  reservation  and  fishing  ground  violate  the 
order  setting  it  apart  for  the  use  of  the  Indians, 
and  consequently  do  so  contrary  to  law." 

In  an  opinion  dated  May  14,  1928  (M-24358) , 
the  Solicitor  for  this  Department  ruled  that  the 
State  of  Washington  was  without  right  to  regulate 
or  control  the  use  of  boats  on  navigable  bodies  of 
water  within  the  Quinaelt  Reservation  in  that  State. 
The  Solicitor  said,  and  his  remarks  apply  with 
equal   force  here: 

"Manifestly,  unless  the  Indians  of  the  Quin- 
aelt Reservation  are  protected  in  the  exclu- 
sive  use   and   occupancy    of    their    reservation 


including  the  waters  therein,  navigable  or  non- 
navigable,  then  their  rights  may  become  sub- 
ject to  serious  interference,  if  not  jeopardy, 
by  outsiders.  If  we  admit  the  right  of  the  State 
to  invade  the  reservation  for  the  purpose  of 
regulating  or  controlling  the  use  of  boats  on 
the  Queets  or  any  other  body  of  navigable 
water  therein,  it  would  be  tantamount  to  rec- 
ognizing the  right  of  the  State  to  regulate 
other  activities  there,  including  fishing.  This 
we  can  not  afford  to  do." 

Minnesota  was  admitted  into  the  Union  in  1858. 
The  Indian  title,  as  subsequently  recognized  by 
treaty  and  Act  of  Congress,  then  extended  to  all 
of  the  lands  surrounding  Upper  and  Lower  Red 
Lakes.  The  Indian  title  was  that  of  occupancy 
only,  the  ultimate  fee  being  in  the  United  States, 
but  the  right  of  occupancy  extended  to  and  in- 
cluded the  right  to  fish  in  the  waters  of  the  Lakes. 
United  States  v.  Winans,  supra.  These  rights  in  so 
far  as  the  diminished  reservation  is  concerned  have 
never  been  surrendered  or  relinquished  by  the  In- 
dians nor  have  they  been  taken  away  by  any  Act 
of  Congress  of  which  I  am  aware.  In  these  cir- 
cumstances, it  is  not  unreasonable  to  hold  that  the 
State  upon  its  admission  into  the  Union  took  title 
to  the  submerged  lands  subject  to  the  occupancy 
rights  of  the  Indians  in  virtue  of  which  the 
Indians  possess  an  exclusive  right  of  fishing  in 
the  waters  of  the  Lakes.  Beecher  v.  Weatherby, 
supra;  United  States  v.  Thomas,  supra.  If  this  be 
the  correct  view,  and  I  think  it  is,  the  exercise  by 
the  Indians  of  the  right  of  fishing  is  subject  to 
Federal  and  not  State  regulation  and  control. 
United  States  v.  Kagama,  118  U.S.  375:  In  re  Black- 
bird, 109  Fed.  139;  Peters  v.  Malin,  111  Fed.  244; 
In  re  Lincoln,  129  Fed.  246;  United  States  v.  Ham- 
ilton, 233  Fed.  685;  State  v.  Campbell,  53  Minn. 
354,  55  N.  W.  553. 

In  expressing  the  foregoing  view,  I  am  mindful 
of  the  statement  of  the  Supreme  Court  in  United 
States  v.  Holt  Bank,  supra,  that  while  the  Indians 
of  the  Red  Lake  Reservation  were  to  have  access 
to  the  navigable  waters  therein  and  were  to  be  en- 
titled to  use  them  in  accustomed  ways,  "these  were 
common  rights  vouchsafed  to  all,  whether  Indian 
or  white."  But  when  this  statement  is  read,  as  it 
should  be,  in  the  light  of  the  decisions  cited  in  its 
support,  it  becomes  apparent  that  the  court  had  in 
mind  rights  of  navigation  of  a  public  nature  and 
not  private  rights  of  ownership  such  as  the  In- 
dian right  of  fishing.  The  latter  right  was  not  in- 
volved and  was  neither  considered  nor  discussed. 

Accordingly,   since  the  Indian's  exclusive  rights 
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to  fish  in  the  waters  of  Lower  Red  Lake  and  that 
part  of  Upper  Red  Lake  inside  the  Indian  reser- 
vation is  supported  by  all  of  the  decided  cases 
touching  on  the  subject,  it  is  my  opinion  that  con- 
tinued administrative  recognition  of  such  rights 
as  exclusive  in  the  Indians  is  fully  justified. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:   June  30,   1936. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Navajo  Coal  Mining 


July  1,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

There  is  returned  to  you  herewith  for  further 
consideration  a  letter  dated  June  29  prepared  for 
departmental  approval  which  would  authorize  the 
mining  of  coal  for  Government  use  on  the  Navajo 
Reservation. 

I  know  of  no  statute  authorizing  the  Govt,  to 
take  coal  or  any  other  minerals  from  tribal  land 
without  payment.  Possibly  there  are  precedents  for 
such  action  and  it  is  possible  that  a  plausible  argu- 
ment supporting  the  legality  of  such  action  can  be 
worked  out.  On  the  other  hand,  taking  minerals 
from  tribal  land  without  the  consent  of  the  In- 
dians is  the  sort  of  thing  for  which  past  adminis- 
trations have  been  severely  and  I  think  justly  criti- 
cized. I  do  not  think  we  should  be  less  scrupulous 
in  this  matter  because  in  our  opinion  the  coal  will 
be  used  for  the  benefit  of  the  Navajo  Indians.  If 
they  agree  without  opinion  in  this  matter  they 
will  probably  not  refuse  their  consent  to  the  min- 
ing operations.  On  the  other  hand,  they  may  con- 
ceivably feel  that  the  chief  beneficiaries  of  this 
arrangement  will  be  Agency  employees  and  the 
United  States  Treasury,  which  would  otherwise 
bear  the  burden  of  increased  appropriations  for 
fuel  brought  in  from  outside  the  reservation. 

For  these  reasons  I  recommend  that  the  Supt. 
of  the  Navajo  Agency  be  instructed  to  secure  the 
consent  of  the  Navajo  Tribal  Council  before  open- 
ing a  coal  mine  on  tribal  land. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


1937  Appropriation  Act 

July  3,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  should  like  to  call  to  your  attention  certain 
questions  raised  by  the  Interior  Department  Ap- 
propriations Act  for  1937,  approved  June  22. 

This  act  makes  appropriations  out  of  tribal  funds 
for  various  purposes,  including  industrial  assist- 
ance, operation  and  maintenance  of  pumping 
plants  and  irrigation  systems,  education,  general 
support  and  administration  and  expenses  of  tribal 
councils.  Certain  of  the  tribes,  affected  by  these 
appropriations  from  tribal  funds  are,  and  were 
prior  to  June  22,  organized  under  constitutions. 
According  to  these  constitutions,  and  according  to 
the  express  language  of  section  18  of  the  act  of 
June  18,  1934,  the  tribe  has  a  final  veto  power 
over  any  disposition  of  its  tribal  funds.  Two  ques- 
tions which  in  my  opinion  require  immediate  con- 
sideration are:  (1)  Are  the  provisions  of  section  16 
and  the  constitutional  provisions  adopted  in  ac- 
cordance therewith  applicable  to  these  appropria- 
tions? (2)  If  so,  what  procedure  shall  be  followed 
in  securing  the  consent  of  the  proper  tribal  au- 
thorities to  the  expenditure  of  the  appropriated 
funds? 

These  questions  are  of  considerable  importance 
since  they  involve  the  possibility  of  exceptions  to 
the  accounts  of  departmental  disbursing  officers, 
suits  in  the  Court  of  Claims.  Because  of  the  im- 
expenditures,  and  even  a  possible  basis  for  future 
suits  in  the  Court  of  Claims,  Because  of  the  im- 
portance of  these  questions  I  am,  at  the  suggestion 
of  Mr.  Dodd,  bringing  the  matter  directly  to  your 
attention. 

Section  16  of  the  act  of  June  18,  1934,  provides: 

"In  addition  to  all  powers  vested  in  any  In- 
dian tribe  or  tribal  council  by  existing  law, 
the  constitution  adopted  by  said  tribe  shall 
also  vest  in  such  tribe,  or  its  tribal  council  the 
following  rights  and  powers:  *  *  *  to  prevent 
the  sale,  disposition,  lease,  or  encumbrance  of 
tribal  lands,  interests  in  lands,  or  other  tribal 
assets  without  the  consent  of  the  tribe;  *  *  *". 

In  accordance  with  this  provision  the  various 
Indian  constitutions  have  included  grants  of  au- 
thority to  tribal  councils,  of  which  the  following 
are  samples: 

"To  approve  or  veto  any  sale,  disposition, 
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lease,  or  encumbrance  of  tribal  lands  and 
tribal  assets  which  may  be  authorized  or  ex- 
ecuted by  the  Secretary  of  the  Interior,  the 
Commissioner  of  Indian  Affairs,  or  any  other 
agency  of  the  Government,  provided  that  no 
tribal  lands  shall  be  sold  or  encumbered  or 
leased  for  a  period  in  excess  of  five  years,  ex- 
cept for  Governmental  purposes."  (Confeder- 
ated Salish  and  Kootenai  Tribes  of  the  Flat- 
head Reservation,  Article  VI,  section  1(d).) 
"2.  To  prevent  the  sale,  disposition,  lease, 
or  encumbrance  of  pueblo  lands,  interests  in 
lands,  or  other  tribal  assets."  (Pueblo  of  Santa 
Clara,  Article  IV,  section  1.) 

Unless  these  constitutional  provisions  and  sec- 
tion 16  of  the  act  of  June  18,  1934,  have  been  re- 
pealed by  the  departmental  appropriation  act  it 
would  seem  that  officers  of  the  Department  au- 
thorized to  expend  tribal  funds  should  secure  the 
consent  of  the  tribal  authorities  concerned  to  the 
desired  expenditures.  The  first  question  presented 
therefore  is  whether  the  appropriations  act  oper- 
ates to  repeal,  pro  tanto,  the  requirements  of  sec- 
tion 16  of  the  act  of  June  18,  1934. 

Certainly  the  departmental  appropriations  act 
contains  no  express  repealer  of  section  16.  Repeals 
by  implication  are  not  favored  in  law,  unless  the 
later  statute  is  logically  inconsistent  with  the  ear- 
lier statute.  In  this  case  there  does  not  appear  to 
be  any  such  inconsistency.  The  appropriations  act 
does  not  compel,  but  merely  authorizes,  the  ex- 
penditure of  certain  funds.  Actual  expenditure, 
pursuant  to  the  language  of  the  appropriation,  de- 
pends upon  various  statutes  which  restrict  the 
manner  of  spending  money.  Such  statutes,  for  ex- 
ample, as  permit  the  diversion  of  certain  appro- 
priations to  designated  purposes  (25  United  States 
Code,  Sec.  140)  ,  or  prohibit  the  payment  of  an- 
nuities to  Indians  at  war  with  the  United  States 
(25  United  States  Code,  Sec.  128)  ,  or  "within  con- 
venient reach"  of  intoxicating  liquor  (25  United 
States  Code,  Sec.  130)  continue  to  restrict  the  ac- 
tions of  departmental  officers  in  paying  out  funds 
actually  appropriated,  even  though  the  language 
of  the  appropriation  act  makes  no  reference  to 
these  statutes,  and  even  though  these  restrictions 
may  possibly  prevent  any  expenditure  of  a  par- 
ticular appropriation.  So,  too,  it  would  seem  that 
the  Interior  Department  Appropriations  Act  of 
1937  is  subject  to  the  specific  restriction  contained 
in  section  16  of  the  act  of  June  18,  1934,  and  that 
tribal  funds  appropriated  thereby  may  not  be  dis- 
bursed by  officers  of  the  Department  without  the 
approval  of  the  proper  tribal  officers,  in  the  case 
of  organized  tribes. 


Such  is  the  meaning  of  section  16  as  expounded 
by  the  Chairman  of  the  House  Committee  report- 
ing on  the  measure  that  was  finally  enacted.  The 
following  language  seems  to  indicate  that  it  was 
the  intent  of  Congress  to  modify  existing  law,  un- 
der which  Indian  tribes  had  merely  an  advisory 
function  in  the  expenditure  of  tribal  funds,  and 
to  confer  upon  organized  tribes  a  definite  veto 
power: 

"*  *  *  Under  existing  law,  tribal  moneys 
may  be  appropriated  for  the  expenses  of  the 
Indian  Service.  It  has  been  estimated  that  since 
1900  the  Government  has  spent  1500,000,000  of 
tribal  money  in  per  capita  payments  and  ad- 
ministrative costs.  Much  of  this  money  has 
gone  to  pay  for  routine  activities  of  the  Indian 
Service  over  which  the  Indians  have  exercised 
no  control  whatever,  much  has  been  spent  for 
ill-advised  irrigation  projects  which  have 
benefited  the  whites  rather  than  the  Indians, 
without  the  consent  of  the  tribe. 

"The  Indians  should  unquestionably  have  a 
voice  in  the  spending  of  their  own  money. 
The  present  system  is  in  effect  a  totally  in- 
defensible system  of  'taxation  without  rep- 
resentation' and  has  led  to  the  profligate  and 
unproductive  expenditure  of  vast  sums  of 
money.  Most  of  this  huge  expenditure  rep- 
resented Indian  capital,  derived  either  from 
the  sale  of  land  or  other  assets  or  from  claims 
arising  out  of  Government  mismanagement  of 
Indian  property.  It  should  be  axiomatic  that 
no  Indian  capital  should  be  spent  for  any 
purpose  except  productive  development  of  In- 
dian property  or  enterprise.  The  expenditure 
of  these  vast  sums  of  capital  for  routine  ad- 
ministration or  for  per  capita  doles  should  be 
stopped.  The  bill  would  give  the  Indians  a 
veto  power  over  such  expenditures." 

If  I  am  correct  in  my  understanding  of  the  pur- 
pose of  section  16  of  the  act  of  June  18,  1934, 
then  it  would  seem  that  the  Department  should  in- 
form the  Indians  concerned  of  their  rights  and 
should  inform  the  departmental  disbursing  officers 
of  their  new  obligations  in  connection  with  the  ex- 
penditure of  tribal  funds. 

I  suggest  therefore  that  you  prepare  for  the  sig- 
nature of  the  Secretary  a  set  of  instructions  or  regu- 
lations proposing  a  workable  method  of  handling 
such  appropriations. 


Approved: 

Assistant  Secretary. 


Frederic  L.  Kirgis, 

Acting  Solicitor. 
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Flatland— Taking  Tribal  Lands  for  Reservoir 

July  8, 1936. 

Memorandum  for  the  Commissioner 
of  Indian   Affairs: 

The  attached  letter  presented  tor  departmental 
approval,  relative  to  the  taking  of  tribal  lands  on 
the  Flathead  Reservation  tor  reservoir  purposes, 
is  returned  to  you  for  further  consideration. 

It  appears  from  the  facts  therein  stated  that  lands 
now  held  by  the  United  States  in  trust  for  the 
Confederated  Salish  and  Kootenai  Tribes  are 
needed  by  the  Indian  Irrigation  Service  for  a 
reservoir  site  in  a  project  designed  to  benefit  Indian 
and  non  Indian  landowners.  The  Indian  Irrigation 
Service  plans  to  appropriate  and  utilize  the  reser- 
voir site,  leaving  the  matter  of  paying  the  tribe  to 
future  action  by  Congress.  No  condemnation  pro- 
ceedings are  contemplated.  No  negotiations  with 
tribal  authorities  for  the  purchase  or  lease  of  the 
land  are  contemplated.  No  actual  withdrawal  of 
the  reservoir  site  has  taken  place.  The  Tribal 
Council  and  the  Superintendent  of  the  Flatland 
Reservation  are  protesting  against  the  proposed 
action  of  the  Indian  Irrigation  Service. 

It  appears  that  one  of  the  powers  conferred  on 
the  Confederated  Salish  and  Kootenai  Tribes  under 
its  constitution,  approved  by  the  Secretary  on  Octo- 
ber 28,  1935,  is  the  power  "To  approve  or  veto 
any  sale,  disposition,  lease,  or  encumbrance  of 
tribal  lands  and  tribal  assets  which  may  be  author- 
ized or  executed  by  the  Secretary  of  the  Interior, 
the  Commissioner  of  Indian  Affairs,  or  any  other 
agency  of  the  Government,  provided  that  no  tribal 
lands  shall  be  sold  or  encumbered  or  leased  for 
a  period  in  excess  of  five  years,  except  for  Govern- 
mental purposes."  Under  the  charter  of  the  Tribe, 
ratified  on  April  25,  1936,  general  powers  of  con 
trol  over  tribal  property  are  vested  in  the  Tribal 
Council  subject  to  departmental  approval  or  veto. 

Under  the  circumstances  the  protest  seems  justi- 
fied, and  the  legal  arguments  advanced  in  the  letter 
submitted  seem  to  me  to  be  without  force. 

It  is  urged,  in  the  proposed  letter  to  the  Superin- 
tendent of  the  Flathead  Reservation,  that  "It 
should  be  distinctly  understood  that  the  conditions 
so  vehemently  complained  of  by  you  were  brought 
about  primarily  by  express  legislation  by  Congress 
rather  than  by  administrative  action  either  by  the 
present  project  management,  this  Office  or  this 
Department."  However,  no  statute  is  cited  authoriz 
ing  the  withdrawal  for  reservoir  purposes  of  the 
tribal  land  here  in  question.  A  general  appropria- 
tion for  the  purchase  of  land,  such  as  is  cited, 
clearly  does  not  authorize  an  involuntary  transfer 
of  land    without    condemnation    proceedings.    Nor 


does  the  act  of  March  3,  1909  (35  Stat.  781,  795) 
empowering  the  Secretary  to  withdraw  surplus 
lands  of  the  Flathead  Reservation  from  entry  and 
sale  have  any  application  to  the  instant  case.  For 
one  thing,  this  authority  is  no  longer  applicable  in 
the  face  of  the  provisions  of  the  act  of  June  18, 
1934,  which  prohibit  the  sale  of  any  restricted 
Indians  lands  and  likewise  prohibit  any  disposition 
of  lands  or  interests  in  lands  of  an  organized  tribe 
without  the  consent  of  the  tribe.  In  the  second 
place,  the  Secretary  has  not  attempted  to  exercise 
any  such  authority  in  the  current  controversy.  In 
the  third  place,  the  land  is  not  subject  to  entry  and 
sale,  in  the  light  of  the  act  of  June  18,  1934,  and 
therefore  the  Secretary  could  not  withdraw  such 
land  from  entry  and  sale  pursuant  to  the  cited  act 
of  March  3,   1909: 

It  is  further  argued  in  the  proposed  letter  that 
Congress  intended  to  construct  an  irrigation  proj- 
ect, that  in  order  to  complete  the  project  it  is 
necessary  to  acquire  this  particular  reservoir  site 
and  that  therefore  the  taking  of  the  site  is  justi- 
fied. Granted  the  premises,  the  conclusion  does 
not  follow.  The  land  in  question  belongs,  equi- 
tably, to  the  Tribe  and  may  not  be  taken  from  the 
Tribe  except  through  due  process  of  law.  It  is  not 
sufficient  to  inform  the  Tribe  that  Congress  has 
already  offered  a  sum  of  money  (regarded  by  the 
Tribe  as  insufficient  and  accordingly  rejected)  to 
pay  for  reservoir  sites  taken  many  years  ago,  and 
that  "there  is  an  implied  obligation  to  compensate 
the  Indians  for  the  area  in  question." 

The  further  argument  is  advanced  in  the  pro- 
posed letter  that  "While  the  constitution,  bylaws 
and  charter  of  the  Confederated  Salish  and  Koo- 
tenai tribes  of  the  Flathead  Reservation  grant  to 
the  tribe  certain  rights  and  powers  with  respect  to 
tribal  property,  in  its  final  analysis  such  grant  is 
not  effective  against  the  United  States  in  its  sover- 
eign capacity."  It  is  true  that  the  United  States  in 
its  sovereign  capacity  may  condemn  tribal  land  for 
certain  purposes  and  may  even  appropriate  tribal 
land  by  act  of  Congress  subject  to  constitutional  re- 
quirements of  compensation.  But  the  rights  and 
powers  with  respect  to  tribal  property  granted  by 
the  Constitution  and  Charter  of  the  Confederated 
Salish  and  Kootenai  Tribes  are  effective  against 
officers  of  the  United  States  not  acting  under  direct 
mandate  of  Congress.  Indeed,  unless  officers  of  the 
Department  can  be  restrained  by  the  Tribe  from 
disposing  of  tribal  property,  all  meaning  has  van- 
ished from  the  provision  in  section  16  of  the  Indian 
Reorganization  Act  granting  to  an  organized  tribe 
the  power  "to  prevent  the  sale,  disposition,  lease, 
or  encumbrance  of  tribal  lands,  interests  in  lands, 
or  other  tribal  assets  without  the  consent  of  the 
tribe."  The  only  persons  against  whom  this  pro- 
vision can   be  directed   are  officers  of  the   United 
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States.  Private  individuals  never  have  had  the 
power  to  sell  tribal  land  or  to  dispose  of  tribal 
assets.  II  then,  as  suggested  in  the  proposed  letter, 
the  restrictions  contained  in  the  above-quoted  pro- 
vision do  not  run  against  the  United  States,  they 
are  meaningless  and  the  constitutional  provisions 
enacted  in  accordance  therewith  are  a  false  promise. 
No  such  proposition  can  be  derived  from  the 
ruling  of  the  Attorney  General  cited  in  the  pro 
posed  letter.  (Opinion  dated  February  7,  1935) 
It  was  there  held  by  the  Attorney  General  that 
individually  owned  restricted  land  might  be  sold 
to  the  United  States  for  the  construction  of  an 
Indian  school.  The  ruling  certainly  does  not  war- 
rant a  taking  of  property  without  condemnation 
proceedings.  It  may  be  doubted  whether  even 
condemnation  proceedings  are  authorized  where 
the  land  is  owned  by  an  Indian  tribe  and  is  de- 
sired for  the  benefit  of  non  Indians  as  well  as 
Indians.  That,  however,  is  a  question  that  I  pass 
over,  since  it  will  undoubtedly  be  considered  by 
the  Attorney  General  if  he  is  required  to  institute 
condemnation  proceedings  to  secure  the  land  in 
question. 

Frkderic  L.  Kirgis, 

Acting  Solicitor. 


Swinomish  Law  and  Order  Code 

July  9,   1936. 

Memorandum   for   the   Commissioner 
of  Indian  Affairs: 

The  Attached  letter  approving  the  Land  and 
Order  Code  adopted  by  the  Senate  of  the  Swino- 
mish Indian  Reservation  is  returned  herewith. 

I  am  in  entire  agreement  with  the  recommenda- 
tions contained  in  this  letter  but  believe  an  ad- 
ditional caution  should  be  included  with  reference 
to  the  final  suggestion  in  Superintendent  Up- 
church's  letter  as  to  the  payment  of  judges'  salaries. 
As  has  already  been  suggested,  any  arrangement 
whereby  the  compensation  of  a  judicial  officer  de- 
pends upon  his  convicting  a  defendant  should  be 
discouraged  by  the  Department.  This  does  not 
mean  that  judicial  fines  and  fees  may  not  be  used 
to  supplement  other  sources  of  income  in  paying  a 
fixed  salary  to  a  judge.  I  do  believe,  however,  that 
the  Superintendent  should  be  advised  that  the 
authority  conferred  upon  him  by  chapter  4,  section 
5  of  the  departmental  regulations  to  approve  the 
use  of  court  receipts  for  various  purposes,  should 
not  be  exercised  in  such  a  manner  as  to  make 
judicial  compensation  depend  upon  the  collection 
of  fines.  It  would  be  well,  I   think,   if  similar  in- 


structions were  sent  to  all  reservations  where  the 
question  of  payment  of  judicial  salaries  out  ol 
court  receipts  arises. 

It  is  my  recommendation  that  a  statement  of 
office  policy  on  this  issue  be  included  in  the  pro- 
posed letter. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Ute  Attorney's  Contract 


July  13, 1936. 


Memorandum  for  the  Secretary: 


Herewith  is  a  contract  between  the  Uintah,  White 
River  and  Unconpahgre  Bands  of  Ute  Indians  and 
Captain  R.  T.  Bonnin.  With  the  contract  are 
memoranda  by  Assistant  Secretary  Chapman  and 
Commissioner  Collier  recommending  approval  of 
the  contract  unless  there  is  some  legal  objection 
thereto.  A  memorandum  by  Assistant  Commis 
sioner  Zimmerman  questions  the  propriety  of  the 
employment  on  administrative  grounds.  There  is 
also  with  the  record  a  letter  from  Senator  Thomas 
urging  approval  of  the  contract,  and  a  brief  whicli 
has  been  filed  by  Captain  Bonnin. 

Captain  Bonnin  is  not  a  licensed  attorney  and 
this  gives  rise  to  two  questions— one  administrative 
and  the  other  legal. 

I.    The  administrative  question. 

The  administrative  question  is  whether  approval 
of  Captain  Bonnin's  contract  is  consistent  with 
Commissioner  Collier's  memorandum  of  January 
10,  approved  by  you  January  12,  1935,  which 
memorandum  pronounced  it  to  be  the  policy  of 
the  Department  not  to  approve  contracts  for  legal 
services  between  Indian  tribes  and  lay  or  nonlegal 
agents.  This  question  has  been  considered  hereto- 
fore by  yourself  and  Commissioner  Collier  and 
from  the  correspondence  reviewed  in  Captain 
Bonnin's  brief  it  appears  that  the  Commissioner, 
with  your  approval,  advised  Captain  Bonnin  that 
the  memorandum  of  January  10  ought  not  to  pre- 
clude Captain  Bonnin  from  representing  Indians 
in  matters  that  do  not  entail  litigation.  While 
services  in  the  prosecution  of  litigation  are  ex- 
pressly excluded  from  Captain  Bonnin's  contract, 
I  deem  it  advisable  to  call  your  attention  to  the 
fact  that  the  contract  does  provide  for  the  perform- 
ance of  legal  services.  The  contract  recites  that 
Captain  Bonnin  is  employed  as  "general  counsel" 
for  a  period  of  three  years  from  the  date  of  ap- 
proval of  the  contract  and  declares   that   it  shall 
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be  his  duty  to  "render  general  legal  advice  and 
services  of  the  character  usually  performed  by  gen- 
eral counsel."  The  contract  further  empowers  Cap- 
tain Bonnin  to  associate  with  him,  subject  to  the 
approval  of  the  Secretary  of  the  Interior,  such 
assistants,  included  "attorneys",  as  he  may  select. 
You  will  doubtless  recall  that  in  conformity  with 
the  policy  announced  in  the  memorandum  of 
January  10  the  Department  declined  to  approve  a 
contract  between  the  Snake  or  Paiute  Indians  and 
one  Father  Heuel,  who  was  not  a  lawyer.  I  venture 
the  suggestion  that  approval  of  Captain  Bonnin's 
contract  in  its  present  form  will  likely  result  in 
a  charge  by  Father  Heuel  and  perhaps  others  of 
unfair  discriminations. 

2.   The  legal  question. 

Section  1  of  the  contract  provides  that  Captain 
Bonnin 

"shall  receive  an  annual  retainer  of  three 
thousand  dollars  payable  in  twelve  equal  in- 
stallments of  two  hundred  and  fifty  dollars 
each  from  tribal  funds;  Provided  that  no 
money  is  to  be  paid  The  Agent  unless  and 
until  tribal  funds  are  made  available  for  that 
purpose  by  Congress." 

The  Comptroller  General  has  ruled  that  the 
Secretary  of  the  Interior  is  without  authority  to 
approve  a  contract  of  employment  between  an 
Indian  tribe  and  an  attorney  where  the  contract 
provides  for  payment  of  the  compensation  or  ex- 
pense involved  from  tribal  funds  unless  there  is 
a  specific  appropriation  or  other  express  statutory 
authorization  therefore.  See  Comptroller's  decisions 
of  October  20,  1932  (A.  45091),  July  1,  1929  (A. 
27759),  May  8,  1930  (A.  29173)  and  January  26, 
1931  (A.  34858) .  Under  these  decisions  you  would 
be  without  authority  to  approve  Captain  Bonnin's 
contract  unless  Congress  has  authorized  it  or  has 
made  an  appropriation  which  is  available  for  the 
payment  of  the  compensation  provided  for  in  the 
contract.  It  is  contended  by  Captain  Bonnin  that 
such  authority  or  appropriation  is  contained  in 
the  following  item  of  the  First  Deficiency  Act: 

"For  pay  of  General  Counsel,  Confederated 
Bands  of  Ute  Indians  in  the  Uintah  and 
Ouray  agency,  Utah  (tribal  funds)  :  The  Secre- 
tary of  the  Interior  is  authorized  to  expend 
the  sum  of  $3,000  or  so  much  thereof  as  may 
be  necessary,  from  the  tribal  funds  of  the 
Confederated  Bands  of  Ute  Indians  of  the 
Uintah  and  Ouray  agency  Utah,  in  the  Treas- 
ury of  the  United  States,  upon  proper  vouchers 
approved    by    him,    for    services    rendered    by 


general  counsel  under  a  contract  approved  by 
the  Commissioner  of  Indian  Affairs  and  the 
Secretary  of  the  Interior." 

Senator  Thomas  in  his  letter  of  June  30  states 
that  the  foregoing  provision  contemplates  payment 
"to  one  Captain  Raymond  T.  Bonnin  under  a 
contract  which  he  had  presented  to  the  Commis- 
sioner of  Indian  Affairs  and  yourself  for  your  ap- 
proval." The  statute,  however,  makes  no  mention 
of  Captain  Bonnin.  It  provides  for  payment  only 
to  "general  counsel"  employed  under  a  contract 
approved  by  the  Commissioner  of  Indian  Affairs 
and  the  Secretary  of  the  Interior.  If  the  term  "coun- 
sel" as  used  in  the  statute  does  not  include  one 
who  has  not  been  admitted  to  the  practice  of  law, 
the  statute  obviously  confers  no  authority  for  the 
approval  of  Captain  Bonnin's  contract  and  the 
funds  appropriated  thereby  may  not  be  used  in 
payment  of  the  compensation  provided  for  in  the 
contract.  I  find  nothing  in  the  cases  cited  by  Cap- 
tain Bonnin  to  support  the  contention  that  the 
word  "counsel"  may  be  properly  construed  to 
embrace  one  not  a  licensed  attorney.  In  Mulligan 
v.  Smith,  76  Pac.  1063,  and  Dunlap  v.  Lebus,  65 
S.  W.  441,  the  defendants  were  held  liable  under 
contracts  executed  by  them  for  services  performed 
by  persons  who  were  not  licensed  attorneys.  With 
a  view  to  escaping  liability  the  defendants  at- 
tempted to  invoke  State  statutes  prohibiting  un- 
licensed persons  from  practicing  law,  but  the  court 
in  both  cases  ruled  that  such  statutes  were  inap- 
plicable because  the  services  were  not  of  a  character 
the  performance  of  which  would  be  engaging  in 
the  practice  of  law.  In  M'Whorter  v.  Bloom  3  N.  J. 
Law  Repts.,  134,  erroneously  cited  in  the  brief  as 
"Pierson  v.  Foster,  3  N.  J.  Law  546",  the  court 
while  criticizing  the  practice  expressed  the  view 
that  in  the  trial  of  small  cases  the  Justices  might 
in  their  discretion  admit  an  unlicensed  attorney 
where  the  subject  was  not  controlled  by  statute.  No 
interpretation  of  the  word  "counsel"  was  involved 
in  either  of  these  cases.  That  word  is  a  common 
one  in  many  State  statutes  and  constitutional  pro- 
visions and  according  to  its  well  understood  and 
established  meaning  it  does  not  include  one  not 
admitted  to  the  practice  of  law.  See  15  C.  J.  351; 
State  v.  Russell,  53  N.  W.  441,  442;  Harkins  v. 
Murphy  and  Bolanz,  112  S.  W.  136,  138;  Baker  v. 
State,  130  Pac.  821,  820.  In  the  absence  of  anything 
to  show  that  Congress  used  the  word  in  any  other 
sense,  I  am  constrained  to  hold  that  the  moneys 
appropriated  by  the  item  reproduced  above  from 
the  First  Deficiency  Act  are  not  available  for  the 
payment  to  Captain  Bonnin  of  the  compensation 
provided  for  in  the  contract  under  consideration. 
If  this  be  the  correct  view  it  follows  from  the  de- 
cisions of   the   Comptroller  cited   above   that   you 
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are  without  authority  to  approve  Captain  Bonnin's 
contract. 

While  I  am  unable  for  the  reasons  stated  above 
to  recommend  approval  of  Captain  Bonnin's  con- 
tract, it  may  be  observed  that  the  question  of  your 
authority  to  approve  the  contract  hinges  upon  the 
availability  of  the  appropriation  made  by  the  First 
Deficiency  Act.  As  questions  of  this  nature  are 
primarily  for  determination  by  the  Comptroller 
General  it  may  be  advisable  in  the  event  you  want 
to  approve  the  contract  to  refer  the  question  to 
the  Comptroller  General.  If  you  conclude  to  adopt 
this  course  the  letter  of  submission  can  be  prepared 
here  or  in  the  Indian  Office  as  you  prefer. 

Frederic  L.  Kirgis, 

Acting   Solicitor. 


Superintendent  did  not  actually  execute  the  lease 
in  the  instant  case  on  behalf  of  the  minors,  there 
is  attached  to  the  lease  an  agreement  signed  by  him 
in  their  behalf  and  by  the  life  tenant  which  agree- 
ment, after  making  appropriate  reference  to  the 
lease,  provides  for  a  division  of  the  proceeds  there- 
from between  the  life  tenant  and  the  minor  re- 
maindermen. The  execution  of  this  agreement 
amounted  to  an  adoption  and  confirmation  of  the 
lease  making  immaterial  the  original  defect  in  ex- 
ecution. No  good  reason  appears,  therefore,  for 
waiving  the  existing  delinquency  and  any  applica- 
tion for  the  surrender  of  the  lease  should  be  ac- 
companied by  a  remittance  of  all  amounts  due 
under  the  terms  of  the  lease. 

Solicitor. 


Pawnee  Estate— Defect  in  Leasehold 

Title— Whether  Agreement  Signed  by 

Supt.  for  Minors  Cancels  Defect 

July  21,  1936. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

Your  letter  of  July  1 1  to  the  Superintendent  of 
the  Pawnee  Indian  Agency  advising  that  Pawnee 
Oil  and  Gas  Lease  No.  941  will  be  canceled  upon 
the  filing  by  the  administrator  of  the  estate  of  J. 
A.  Walker,  deceased,  of  an  application  for  the  sur- 
render of  the  lease,  is  returned. 

Presumably  it  is  your  intention  to  waive  delin- 
quencies in  payments  of  advance  royalties  and  an- 
nual rentals  which  the  record  indicates  amount  to 
about  $120.  Presumably  also  this  action  is  induced 
by  an  apparent  defect  in  the  leasehold  title,  occa- 
sioned by  the  failure  of  the  Superintendent  to 
execute  the  lease  on  behalf  of  Ralph  Weeks  Allen 
and  Mary  Catherine  Allen,  minor  Indian  owners 
of  the  fee  subject  to  a  life  estate  in  Ida  Weeks 
Allen,  which  life  estate  appears  to  have  terminated 
with  the  death  of  the  life  tenant  in  1929.  The  at- 
torney for  the  estate  contends  that  the  lease,  al- 
though executed  for  a  period  expiring  October  3, 
1935,  terminated  with  the  death  of  the  life  tenant, 
she  alone  having  signed  the  lease. 

Section  4  of  the  regulations  approved  July  7, 
1925,  provides  that  the  officer  in  charge,  in  this 
case  the  Superintendent,  shall  execute  leases  on 
behalf  of  incompetent  and  minor  Indians  and  the 
legality  of  leases  so  executed  has  been  upheld  in 
opinions  of  the  Solicitor  for  this  Department  dated 
August  28,  1916,  and  August  23,  1920.  While  the 


Oklahoma  Indians— Loans— 
Wheeler-Howard  Act 


July  31,  1936. 


Memorandum  to  the  Secretary: 


The  Acting  Commissioner  of  Indian  Affairs  has 
inquired  whether  money  appropriated  under  the 
Wheeler-Howard  Act  for  loans  to  Indians  char- 
tered corporations  may  be  used  under  authoriza- 
tion contained  in  the  so-called  Oklahoma  Indian 
Welfare  Act  for  loans  to  individual  Indians  and 
unincorporated  associations  of  Indians  in  Okla- 
homa. Although  the  case  is  before  me  as  a  sub- 
mission for  formal  opinion,  I  am  expressing  my 
views  in  this  memorandum  because  I  believe  the 
matter  is  one  which  should  be  submitted  to  the 
Comptroller  General  for  decision. 

The  Wheeler-Howard  Act  (48  Stat.  984)  from 
certain  bentfits  of  which  the  Indians  of  Oklahoma 
were  excluded,  authorized  the  expenditure  of 
money  for  the  purchase  of  land  (section  5)  ,  for 
the  corporate  organization  of  tribal  groups  (sec- 
tion 9)  for  the  establishing  of  a  revolving  fund 
for  the  benefit  of  incorporated  groups  (section  10) 
and  for  the  making  of  educational  loans  (section 
11). 

Such  of  these  benefits  as  were  originally  denied 
to  the  Indians  of  Oklahoma  have  now  been  made 
available  to  them  by  the  Oklahoma  Indian  Wel- 
fare Act,  approved  June  26,  1936.  That  act  pro- 
vides for  the  acquisition  of  land  (section  1)  ,  the 
organization  of  chartered  Indian  groups  (section 
3)  ,  the  organization  of  Indian  cooperative  associa- 
tions (sections  4,  5)  and  the  making  of  loans  to 
individuals,  associations,  and  incorporated  groups 
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(section  6) .  In  addition,  section  7  of  the  new  act 
provides  as  follows: 

"All  funds  appropriated  under  the  several 
grants  of  authority  contained  in  the  Act  of 
June  18,  1934,  (48  Stat.  984) ,  are  hereby  made 
available  for  use  under  the  provisions  of  this 
Act,  and  Oklahoma  Indians  shall  be  accorded 
and  allocated  a  fair  and  just  share  of  any  and 
all  funds  hereafter  appropriated  under  the  au- 
thorization herein  set  forth:  *  *  *". 

The  only  authorization  of  a  new  or  special  ap- 
propriation for  the  carrying  out  of  the  Oklahoma 
Act  is  an  authorization  for  the  appropriation  of 
$2,000,000  "to  make  loans  to  individual  Indians 
and  to  associations  or  corporate  groups  organized 
pursuant  to  this  act."  See  section  6. 

Thus,  in  construing  section  7  of  the  Oklahoma 
Act  the  question  arises  whether  a  fund  appropri- 
ated for  a  particular  purpose  under  the  Wheeler- 
Howard  Act  must  be  used  for  a  like  purpose  au- 
thorized under  the  Oklahoma  Act,  or  whether 
funds  appropriated  for  any  purpose  under  the 
Wheeler-Howard  Act  may  be  devoted  to  any  other 
purpose  which  is  lawful  under  the  Oklahoma  Act. 
Stated  somewhat  differently,  the  question  is 
whether  the  expenditure  of  Wheeler-Howard  funds 
under  section  6  of  the  Oklahoma  Act  must  be 
consistent  with  both  the  terms  of  original  appro- 
priation and  some  authorization  to  be  found  in  the 
Oklahoma  Act,  but  outside  of  section  6. 

It  should  be  noted  that  except  for  educational 
loan  funds,  which  might  be  made  available  to 
Oklahoma  Indians  even  under  the  Wheeler-How- 

'ard  Act,  each  Wheeler-Howard  appropriation  has 
a  counterpart  in  some  type  of  undertaking  ex- 
pressly authorized  in  the  Oklahoma  Act.  Thus,  in 
the  Interior  Department  Appropriation  Act  for 
1937  (Public  No.  741,  74th  Congress,  approved 
June  22,  1936)  appropriations  are  made  pursuant 
to  the  Wheeler-Howard  Act  for  "expenses  of  or- 
ganizing Indian  chartered  corporations",  for  "the 
acquisition  of  land"  and  for  "the  establishment  of 

j  a  revolving  fund  for  the  purpose  of  making  loans 
to  Indian  chartered  corporations."  As  already 
pointed  out  in  this  memorandum,  each  type  of 
undertaking  thus  financed  is  expressly  authorized 
for  Oklahoma  by  the  new  Oklahoma  Welfare  Act. 
Moreover,  the  only  new  enterprises  authorized  in 
the  Oklahoma  Act,  namely,  the  organization  of 
Indian  cooperative  associations  and  the  making  of 
loans  to  individuals  and  cooperative  associations, 
are  covered  by  the  only  authorization  of  new  ap- 
propriations which  appears  in  the  Oklahoma  Act. 
Thus,  it  is  arguable  that  since  the  language  of  sec- 


tion 7  can  be  given  effect  without  changing  orig- 
inal purposes  of  appropriation,  such  a  construction 
should  be  preferred  to  one  which  would  allow  the 
use  of  money  for  undertakings  wholly  unrelated  to 
such  original  purposes. 

On  the  other  hand,  the  language  of  section  7 
making  "all  funds"  appropriated  under  the 
Wheeler-Howard  Act  available  for  expenditure 
"under  the  provisions  of"  the  Oklahoma  Act  does 
literally  embrace  the  use  of  any  Wheeler-Howard 
money  for  any  of  the  undertakings  authorized  in 
the  Oklahoma  Act  quite  without  regard  for  any 
identity  or  even  similarity  of  purpose.  Moreover, 
Wheeler-Howard  educational  funds  could  not  be 
spent  "under  the  provisions  of"  the  Oklahoma  Act 
except  by  devoting  such  money  to  some  purpose 
other  than  educational  loans  because  no  provision 
is  made  for  such  loans  in  the  Oklahoma  Act. 

The  Congressional  Committee  hearings  on  the 
Oklahoma  bill  shed  little  light  on  the  question  un- 
der discussion.  It  does  appear  that  in  the  House 
of  Representatives  the  Committee  on  Indian  Af- 
fairs considered  the  question  of  special  advantage 
to  the  Oklahoma  Indians  in  getting  the  right  to 
share  in  Wheeler-Howard  appropriations  and  also 
the  right  to  a  special  appropriation  of  $2, 000,000 
under  the  new  act.  See  pp.  17  ff.  of  House  hear- 
ings. However,  the  question  of  the  use  of  Wheeler- 
Howard  Funds  for  purposes  different  than  those 
of  the  original  appropriation  seems  not  to  have 
been  discussed. 

The  report  upon  the  bill  made  in  the  House  of 
Representatives  (Report  No.  2408)  is  somewhat 
more  illuminative.  Concerning  section  7  the  Com- 
mittee report  makes  the  following  comment: 

"In  addition  to  the  loan  appropriation  au- 
thorized by  section  6,  Oklahoma  Indians,  un- 
der the  provisions  of  section  7  will  also  share 
in  any  or  all  appropriations  heretofore  or 
hereafter  made  to  carry  out  the  provisions  of 
the  Indian  Reorganization  Act  of  June  18, 
1934.  Thus  appropriations  for  expenses  of  or- 
ganization, for  land  acquisition,  for  student 
loans,  and  for  industrial  loans,  may  be  used 
for  the  benefit  of  Oklahoma  Indians." 

It  is  doubtful  whether  such  language  would 
have  been  used  if  the  Committee  had  contem- 
plated that  in  Oklahoma  particular  money  might 
be  used  for  purposes  different  from  those  stated 
in  the  appropriation  of  the  fund  and,  therefore, 
restrictive  of  its  use  in  other  areas.  Indeed,  it  is 
quite  possible  that  the  language  "under  provisions 
of  this  act"  as  used  in  section  7  was  intended  to 
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mean  no  more  than  "for  the  benefit  of  the  Indians 
of  Oklahoma  by  virtue  of  this  act." 

I  have  stated  at  some  length  the  competing  con- 
tentions wtuch  may  be  advanced  in  the  construc- 
tion of  section  7  of  the  Oklahoma  Act  to  indicate 
that  this  section  presents  such  a  doubtful  question 
concerning  the  meaning  of  an  authorization  to 
spend  money  that  this  Department  cannot  resolve 
the  issue  with  assurance.  Certainly,  until  the  ques- 
tion is  decided  by  the  Comptroller  General,  it 
would  not  be  safe  to  spend  for  the  making  of  loans 
to  individuals,  as  the  Indian  Office  proposed  money 
which  has  been  appropriated  for  loans  to  chartered 
corporations. 

In  these  circumstances,  I  believe  that  this  De- 
partment should  not  attempt  to  decide  the  issue 
presented  by  the  present  submission,  but  rather 
should  submit  the  question  to  the  Comptroller 
General  for  authoritative  decision. 


Frederic  L.  Kirgis, 

Acting  Solicitor. 


Five  Tribes— Agricultural  and 
Grazing  Leases 

August  7.  1936. 

Memorandum  for  the  Assistant  Commissioner 
of  Indian  Affairs: 

The  attached  regulations  to  govern  the  leasing 
of  restricted  lands  of  Indians  of  the  5  Civilized 
Tribes  for  agricultural  and  grazing  purposes  un- 
der the  act  of  February  11,  1936,  are  returned  for 
further  consideration  of  section  4  of  the  proposed 
regulations. 

Section  4  deals  in  part  with  exceptional  leasing 
cases  such  as,  (a)  the  leasing  of  lands  of  nonresi- 
dent Indians  whose  whereabouts  are  unknown;  (b) 
the  leasing  of  lands  of  Indians  who  refuse  to  lease 
where  a  lease  would  be  to  his  best  interests,  and 
(c)  the  leasing  of  inherited  lands  where  the  owners 
of  the  majority  interests  want  to  lease  and  the 
minority  owners  refuse  to  do  so.  The  regulations 
provide  that  these  three  classes  of  cases  shall  be 
submitted  to  the  Commissioner  of  Indian  Affairs 
with  all  the  facts  and  circumstances  and  the  Super- 
intendent's recommendation  for  appropriate  con- 
sideration and  action.  The  Commissioner  will  then 
determine  whether  the  leasing  of  the  land  without 


the  consent  of  the  absent  or  nonassenting  Indians, 
as  the  case  may  be,  is  justified  and  will  issue  in- 
structions accordingly. 

The  act  of  February  11,  1936,  provides  that 
leases  on  behalf  of  minors  and  Indians  non  compos 
mentis  may  be  made  by  the  Superintendent  but 
requires  that  leases  on  lands  of  Indians  not  labor- 
ing under  the  disability  of  minority  or  unsound 
ness  of  mind  be  made  by  the  owner  subject  to  the 
approval  of  the  Superintendent.  In  view  of  these 
statutory  provisions,  I  am  definitely  of  the  opinion 
that  any  lease  of  lands  in  class  (b)  above  made 
without  the  consent  of  the  Indian  owner  is  un- 
authorized, and  that,  consequently,  the  regulations 
should  be  altered  by  the  elimination  of  the  pro- 
vision for  the  issuance  of  lease  against  the  express 
wish  of  the  Indian  owner  or  owners  of  the  entire 
or  a  majority  interest  in  the  land. 

As  to  cases  falling  within  class  (a)  I  believe  that 
there  is  sufficient  legal  justification  for  signature  by 
the  Superintendent  if  in  fact  the  Indian  owner  or 
owners  cannot  be  found.  Whether  cases  of  that  type 
are  to  be  handled  by  the  Superintendent  alone  or 
whether  they  are  to  be  submitted  to  Washington, 
is,  of  course,  a  matter  for  your  administrative  de- 
termination. 

As  to  the  cases  falling  in  class  (c)  the  legality 
of  the  issuance  of  a  lease  without  the  concurrence 
of  the  owners  of  a  minority  interest  is  a  question 
which  must  be  dependent  upon  the  facts  in  each 
individual  case.  In  those  circumstances  I  suggest 
that  the  regulation  provide  that  cases  of  that  type 
be  submitted  to  the  Secretary  of  the  Interior 
through  the  Commissioner  of  Indian  Affairs  for 
appropriate  consideration  and  action. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Leasing  of  Restricted  Allotments  in 
Cases  of  Nonconsenting  Heirs 

August  10,  1936. 

Memorandum  for  the  Acting  Commissioner 
of  Indian  Affairs: 

The  attached  letter  authorizing  the  Superin- 
tendent of  the  Cheyenne  and  Arapaho  Agency  to 
sign  leases  for  nonconsenting  heirs  is  returned  to 
you  for  further  consideration. 

The   letter  purports   to  authorize   the  Superin- 
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3  endent  to  sign  the  name  of  nonconsenting  heirs 
>wning  less  than  a  majority  in  interest  of  the 
estate,  in  two  cases:    (1)   Where  the  nonconsenting 

^  leirs  "by  reason  of  their  absence  from  the  reserva- 
ion,  or  unknown  whereabouts,  cannot  be  reached 

11  ifter  a  reasonable  effort  has  been  made";  and  (2) 
where  the  nonconsenting  heirs  "refuse  to  sign  with- 
out giving  good  and  sufficient  reason  for  refusing." 
In  the  first  mentioned  case,  legal  authority  for 
iction  by  the  Superintendent  can  probably  be  de- 
-ived  from  a  relation  of  agency  between  the  ab- 
;ent  heir  and  the  Superintendent.  No  objection  is 
-aised  to  this  portion  of  the  letter.  In  the  second 
ase,  however,  such  special  legal  justification  is 
lacking,  and  full  weight  must  therefore  be  given 
to  the  governing  leasing  statute  which  provides 
that  restricted  allotments  "may  be  leased  for  farm- 
ing and  grazing  purposes  by  the  allottee  or  his 
lieirs,  subject  only  to  the  approval  of  the  Superin- 
tendent *  *  *."  (Act  of  March  3,  1929,  41  Stat. 
1232,  25  U.S.C.,  Sec.  393)  Unless  special  circum- 
stances exist  to  provide  a  legal  justification  for 
signature  by  the  Superintendent  on  behalf  of  pro- 
testing heirs,  it  appears  that  the  statute  prohibits 
such  action  on  his  part. 

In  those  circumstances  and  in  recognition  of  the 
practical  necessity  of  action  in  cases  where  protest 
is  made  by  heirs  holding  only  a  minority  interest, 
I  suggest  for  your  consideration  two  methods  of 
procedure:  (1)  The  Superintendent  might  be  re- 
quired to  submit  each  such  case  to  the  Secretary 
of  the  Interior  through  the  Commissioner  of  In- 
dian Affairs  for  a  determination  as  to  whether 
there  are  circumstances  which  will  supply  legal 
justification  for  the  signing  of  the  lease  by  him; 
or  (2)  the  Superintendent  might  be  authorized  to 
approve  a  lease  signed  simply  by  heirs  holding  a 
majority  in  interest.  Such  a  lease  would  not  be 
legally  binding  upon  the  nonconsenting  heirs,  but 
they  would  have  an  election  whether  to  accept  a 
proportionate  part  of  the  rental,  thus  ratifying  the 
lease,  or  to  repudiate  the  lease  as  to  their  undi- 
vided interests,  in  which  event  they  would  be  en- 
titled to  make  beneficial  use  of  a  proportionate 
part  of  the  land  over  which  they  are  co-tenants, 
or  with  the  approval  of  the  Superintendent,  to  en- 
ter into  a  new  lease  conveying  their  undivided  in- 
terests to  the  same  or  a  different  lessee,  or  to  seek 
a  partition  of  the  land  by  application  to  the  Sec- 
retary of  the  Interior.  Riddle  v.  Ellis,  139  Okla.  68, 
281  Pac.  286. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Osage  Oil  Lease 


August  10,  1936. 


M-28184 

The  Honorable, 

The  Secretary  of  the  Interior. 


My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  whether,  un- 
der provisions  of  Osage  oil  and  gas  mining  leases, 
the  use  of  gas  for  repressuring  oil  wells  is  a  use 
of  the  product  for  drilling  and  operating  purposes 
and  whether  royalty  must  be  paid  on  gas  sold  for 
such  purpose.  The  two  questions  are  involved  in 
a  proposed  contract  between  Philtex  Oil  Company, 
holder  of  Osage  oil  mining  leases,  and  the  In- 
dian Territory  Illuminating  Oil  Company,  holder 
of  a  gas  mining  lease  on  the  Osage  Indian  Reser- 
vation, which  provides  for  sale  of  gas  by  the  gas 
lessee  to  the  oil  lessee  for  repressuring  purposes, 
the  price  to  be  paid  being  "based  on  the  assump- 
tion by  both  applicant  and  company  that  no  royal- 
ty is  payable  by  company  on  said  gas  to  the  Osage 
Tribe  of  Indians,"  and  which  stipulates  further 
that  "it  is  hereby  agreed  by  the  parties  hereto, 
that  this  contract  shall  be  submitted  by  the  parties 
hereto  to  the  Superintendent  of  the  Osage  Indian 
agency  at  Pawhuska,  to  be  by  him  submitted  in 
due  course  to  the  Secretary  of  the  Interior  for  ap- 
proval." 

The  two  questions  for  determination  involve  the 
construction  to  be  put  on  the  following  provisions 
of  the  oil  and  gas  leases.  Section  14  of  the  gas 
mining  lease  provides: 

"The  gas  lessee  shall  furnish  the  oil  lessee, 
free  of  royalty,  sufficient  gas  for  drilling  and 
operating  purposes  at  a  rate  to  be  agreed  upon, 
or  on  failure  to  agree,  the  rate  shall  be  fixed 
by  arbitration:  Provided,  That  the  oil  lessee 
shall  at  his  own  expense  furnish  the  necessary 
pipe  and  fittings  to  connect  at  and  with  the 
well,  and  all  such  connections  shall  be  subject 
to  the  approval  of  the  inspector:  Prodded, 
further,  That  the  gas  lessee  shall  not  be  re- 
quired to  furnish  oil  lessees  with  gas  except 
from  gas  wells  located  within  the  area  covered 
by  their  respective  oil  leases  and  during  such 
period  of  time  as  may  be  determined  by  the 
Superintendent." 

Section  13  of  the  oil  mining  leases  provides: 

"The  gas  lessee  shall  furnish  the  oil  lessee, 
free  of  royalty,  sufficient  gas  for  drilling  and 


664 


Department  of  the  Interior 


August  10,   1936 


operating  purposes  at  a  rate  to  be  agreed 
upon,  or  on  failure  to  agree  the  rate  shall  be 
fixed  by  arbitration:  Provided,  That  the  oil 
lessee  shall  make  necessary  connections  be- 
tween the  well  and  the  meter  whenever  pos- 
sible." 

Under  these  provisions,  if  the  use  of  gas  for 
repressuring  purposes  is  a  use  for  "drilling  and  op- 
erating purposes"  no  royalty  need  be  paid  on  such 
gas.  Gas  used  for  such  purposes  is  "royalty  free." 

The  question  whether  the  use  of  gas  for  repres- 
suring is  a  use  for  drilling  and  operating  purposes 
has  already  been  decided  by  the  courts.  In  Utilities 
Production  Corporation  v.  Carter  Oil  Company, 
72  Fed.  (2d)  655,  it  was  held  that  the  use  of  resi- 
due gas  produced  by  an  oil  lessee  for  repressuring 
wells  covered  by  the  lease  was  a  use  for  drilling 
and  operating  purposes  and  that  no  royalty  need 
be  paid  thereon.  No  sale  of  gas  by  a  gas  lessee  to 
the  oil  lessee  was  involved  in  this  case,  but  the 
question  at  issue  now  was  distinctly  and  definitely 
passed  upon.  I  am  of  the  opinion,  therefore,  that 
the  use  of  gas  for  repressuring  purposes  is  a  use 
of  same  for  drilling  and  operating  purposes,  and 
that  no  royalty  is  payable  on  such  gas. 

In  the  case  above  referred  to,  the  court  specifical- 
ly refrained  from  passing  upon  or  determining  the 
interest  of  the  Osage  Tribe  in  the  matter  in  con- 
troversy, since  the  Tribe  was  not  a  party  to  the 
proceedings.  It  held  further   (at  p.  661)    that, 

"It  is  open  to  it  to  claim,  for  example,  that 
it  has  been  deprived  of  royalties  on  residue 
gas  by  an  improvident  use  of  it  for  repressur- 
ing purposes— that  the  oil  recovered  by  that 
process  was  not  worth  the  gas  expended  in 
the  recovery:  or  any  other  claim  it  has  to  make 
against  either  lessee." 

If  under  the  proposed  contract,  it  should  appear 
that  the  use  of  gas  for  repressuring  purposes  was 
not  producing  a  return  in  the  form  of  increased 
oil  production,  or  that  the  return  was  inadequate 
relative  to  the  amount  of  gas  so  consumed,  the 
Tribe  could  assert  its  claim  to  royalties  on  oil  and 
gas  produced  on  its  land.  The  use  must  be  a  le- 
gitimate and  economical  one.  If  it  is,  however,  the 
Tribe  has  no  cause  for  complaint  and  no  royalty 
need  be  paid. 

By  resolution  of  the  Osage  Tribal  Council,  sec- 
tion 13  of  oil  leases  executed  subsequent  to  Sep- 
tember 24,  1935,  has  been  modified  by  omitting 
the  phrase  "free  of  royalty."  By  a  resolution  of 
the  Council  dated  November  23,  1935,  a  similar 
change  was  to  be  made  in  the  gas  lease  of  the  In- 


dian Territory  Illuminating  Company.  This  change 
was  accepted  by  the  company,  to  be  effective,  how- 
ever, from  January  1,  1936.  On  March  2,  1936,  the 
Council  accepted  the  company's  amendment.  The 
change  in  the  gas  lease  was  approved  by  the  Sec- 
retary of  the  Interior  on  June  3,  1936. 

The  scope  of  this  opinion  should,  therefore,  be 
regarded  as  limited  only  to  oil  and  gas  leases  in 
which  the  above  changes  have  not  been  made  and 
as  to  leases  which  have  been  changed  only  to  gas 
used  for  repressuring  purposes  prior  to  the  effec- 
tive date  of  such  changes.  Subject  to  this  qualifi- 
cation, I  am  of  the  opinion  that  gas  used  for 
repressuring  purposes  is  a  use  of  gas  for  drilling 
and  operating  purposes  and  that  no  royalty  is  pay- 
able on  said  gas. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  August  10,  1936. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Nambe  Pueblo— Withdrawal  of  Land 

August  21,  1936. 
Memorandum  for  the  Secretary: 

I  concur  in  the  recommendation  of  the  Acting 
Commissioner  of  Indian  Affairs,  that  the  attached 
draft  of  Executive  order  withdrawing  land  from 
the  Pueblo  of  Nambe  should  not  be  signed. 

As  pointed  out  in  that  memorandum,  the  Ex- 
ecutive order  is  not  necessary  if  the  occupants  of 
the  land  had  valid  rights  when  the  area  was  added 
to  the  Pueblo.  If  these  claimants  did  not  have 
valid  rights,  then  a  withdrawal  of  the  land  from 
the  Pueblo  would  be  in  violation  of  section  4  of 
the  act  of  March  3,  1927,  forbidding  changes  in 
reservation  boundaries,  and  would  also  be  con- 
trary to  the  spirit  of  the  act  of  June  18,  1934, 
embodying  a  general  policy  of  this  administration 
against  the  alienation  of  Indian  lands.  The  state- 
ment of  the  Acting  Commissioner  that  this  course 
of  action  would  be  in  conflict  with  section  16  of 
that  act  is  not  well  taken  for  the  reason  that 
Nambe  Pueblo  has  not  organized  under  a  written 
constitution  and  is  therefore  not  protected  by  sec- 
tion 16.  Despite  this  minor  error  the  conclusions 
of  the  Acting  Commissioner  are,  in  my  opinion, 
sound. 

Nathan  R.  Margold, 

Solicitor. 
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Pyramid   Lake— Canceled   Entries 

August  22,  1936. 

Memorandum  for  Assistant  Secretary  Chapman: 

Re:   Canceled  Entries  on  Pyramid 
Lake  Indian  Reservation. 

In  response  to  your  informal  request,  I  submit 
a  report  on  the  above  entitled  entries. 

Certain  white  settlers  had  made  settlements 
within  the  Pyramid  Lake  Indian  Reservation,  and 
suit  had  been  brought  in  the  Federal  Court  for 
Nevada  to  eject  them.  While  the  litigation  was 
pending,  Congress  passed  the  act  of  June  7,  1924 
(43  Stat.  596) ,  for  the  relief  of  the  settlers,  the 
pertinent  parts  of  which  provided  as  follows: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  sell  to  settlers  or  their  trans- 
ferees, under  such  terms,  conditions,  and  price 
per  acre  as  the  said  Secretary  may  prescribe 
any  lands  in  the  Pyramid  Lake  Indian  Reserva- 
tion, in  the  State  of  Nevada,  that  have  been 
settled  upon,  occupied  and  improved  by  said 
settlers  and  their  transferees  in  good  faith  for 
a  period  of  twenty-one  years  or  more  im- 
mediately preceding  the  passage  of  this  Act: 
Provided,  That  no  more  than  six  hundred 
and  forty  acres  shall  be  sold  to  any  one  per- 
son or  corporation:  Provided  further,  That 
said  sales  shall  be  by  private  cash  entry  after 
it  has  been  shown  to  the  satisfaction  of  the 
Secretary  of  the  Interior  that  the  lands  ap- 
plied for  have  been  settled  upon,  occupied, 
and  improved  as  required  by  this  Act,  and  in 
addition  to  such  price  per  acre  as  may  be 
fixed  by  the  Secretary  of  the  Interior  all  entry- 
men  hereunder  shall  pay  the  same  fees  and 
commissions  as  provided  by  law  where  public 
lands  are  disposed  of  at  $1.25  per  acre.  The 
proceeds  of  said  sales  shall  be  deposited  in  the 
Treasury  of  the  United  States  and  be  subject  to 
appropriations  by  Congress  for  the  Piute  In- 
dians of  the  said  Pyramid  Lake  Indian  Reser- 
vation. 

"Sec.  4.  All  sales  in  accordance  with  sec- 
tion 1  of  this  Act  shall  be  made  through  the 
local  land  office  within  ninety  days  after  the 
price  of  the  land  shall  have  been  fixed  by  the 
Secretary  of  the  Interior:  Provided,  That 
where  entry  is  not  made  within  the  time  speci- 
fied, the  United  States  shall  enter  upon  the 
premises  and  take  possession  thereof  for  the 
use  and  benefit  of  the  Paiute  Indians  of  the 
Pyramid  Lake  Indian  Reservation." 


Pursuant  to  the  statute,  the  Secretary  fixed  terms 
and  price.  The  entrymen  here  in  question  were  in 
default  as  to  payment  of  purchase  price  and  in- 
terest and  the  Commissioner  of  the  General  Land 
Office  on  April  1,  1935,  directed  that  said  entry- 
men  be  called  upon  to  pay  in  full  the  unpaid  pur- 
chase money  with  interest,  or  interest  only  to 
December  31,  1934,  under  penalty  of  cancelation 
of  the  entries  for  failure  to  comply. 

The  entrymen  appealed.  By  decisions  of  Novem- 
ber 25,  1935,  the  Department  modified  the  Com- 
missioner's requirements  in  the  following  par- 
ticulars: 

"  (1)  All  interest  must  be  paid  within  30 
days  from  the  date  of  service  hereof; 

"  (2)  One  third  of  the  unpaid  principal  now 
outstanding  must  be  paid  within  6  months 
from  the  date  hereof; 

"  (3)  The  unpaid  principal  will  be  com- 
puted on  the  basis  of  the  1934  reappraisal; 

"  (4)  Interest  will  be  computed  by  the  Gen- 
eral Land  Office  from  the  elate  of  default." 

The  attorney  for  the  parties  was  served  with 
notice  and  copies  of  the  decisions.  Thereafter  the 
Commissioner  served  notice  upon  each  entryman 
to  make  payment  within  30  days  from  receipt  of 
such  notice.  One  entryman  paid  interest  as  re- 
quired and  his  time  was  extended  to  September 
10,  1936,  to  pay  one-third  of  the  purchase  money 
then  due. 

The  other  five  entrymen  failed  to  make  any 
payment  of  purchase  money,  or  interest  only,  after- 
being  given  full  opportunity  to  do  so,  and  on 
May  13,  1936,  the  Department  canceled  the  five 
entries  entirely  in  default  and  closed  the  cases. 

The  cancellations  were,  under  the  act  cited, 
within  the  power  of  the  Department,  and  the 
record  shows  that  the  proceedings  were  entirely 
regular. 

Upon  cancellation  of  the  entries,  the  lands  em- 
braced therein  reverted  to  Indian  ownership  and 
became  subject  to  the  provisions  of  the  Indian 
Reorganization  Act  of  June  18,  1934  (48  Stat.  984)  . 
The  act  of  June  7,  1924,  supra,  under  which  the 
entries  were  made,  contemplated  the  conveyance  of 
fee  simple  title  to  the  entrymen.  Reinstatement  of 
the  canceled  entries  would,  therefore,  result  in 
alienation  of  the  land  in  contravention  of  section 
4  of  the  Indian  Reorganization  Act,  which  section, 
with  exceptions  not  here  material,  forbids  all 
forms  of  alienation  of  restricted  Indian  lands. 

The  rights  of  the  Indians  in  and  to  these  lands 
are  further  protected  by  section  16  of  the  Indian 
Reorganization  Act  declaring  that  the  tribes  orga- 
nized thereunder  shall  have  the  power,  among 
others,    to   prevent    the   sale,    disposition,    lease   or 
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encumbrance  of  tribal  land.  The  constitution 
adopted  by  the  Paiute  Tribe  of  the  Pyramid  Lake 
Reservation  and  approved  by  the  Secretary  of  the 
Interior  not  only  empowers  the  Tribal  Council 
to  approve  or  veto  any  sale,  disposition,  lease,  or 
encumbrance  of  tribal  lands  which  may  be  author- 
ized or  executed  by  the  Secretary  of  the  Interior, 
the  Commissioner  of  Indian  Affairs,  or  any  other 
official  or  agency  of  the  Covernment,  but  further 
declares  that  no  tribal  lands  shall  ever  be  sold. 
Art.  VI,  Sec.  1  (c)  ;  Art.  VII,  Sec.  1.  While  these 
constitutional  provisions  enable  the  Tribal  Council 
to  veto  action  by  the  Secretary  of  the  Interior 
looking  to  the  disposition  of  their  tribal  lands 
through  reinstatement  of  the  canceled  entries  or 
otherwise,  the  inhibition  against  sales  in  addition 
effectively  prevents  the  Tribal  Council  from  as- 
senting to  such  a  disposal. 

Nathan  R.  Margold, 

Solicitor. 


Occupancy— Right-of-Way— Reclamation 


August  24,  1936. 


M-28589 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dr  ar  Mr.  Secretary: 


The  Assistant  Commissioner  of  the  Office  of 
Indian  Affairs  in  a  letter  dated  June  17,  1936,  has 
recommended  that  you  submit  to  me  for  opinion 
the  apparent  conflict  of  rights  between  the  Bureau 
of  Reclamation  and  the  Indian  Service,  affecting 
particularly  the  occupation  and  use  of  fractional 
sections  4  and  6,  sections  8  and  16,  fractional  sec- 
tion 20,  Wi/9  section  22,  SW'/4  SW>4  section  26, 
fractional  sections  28  and  34,  township  16  north, 
range  21  west  and  fractional  section  12,  township 
16  north,  range  22  west,  G.  &  S.  R.  M. 

The  land  is  required  by  the  Bureau  of  Reclama- 
tion for  flowage  purposes  by  reason  of  the  con- 
struction of  Parker  Dam  across  the  Colorado  River 
near  Parker,  Arizona.  It  appears  from  the  records 
in  the  Department  that  the  lands  described  above 
were  withdrawn  by  the  Secretary  of  the  Interior 
for  reservoir  purposes  under  the  provisions  of  the 
act  of  June  17,  1902  (32  Stat.  388),  by  depart- 
mental orders  of  January  31  and  September  8, 
1903.  These  same  lands,  with  others,  were  with- 
drawn as  an  addition  to  the  Fort  Mojave  Indian 
Reservation  by  Executive  order  of  February  2, 
1911,  which  superseded  Executive  order  of  Decem- 
ber 1.  1910. 


The  Bureau  of  Reclamation  contends  that  the! 
Indians  under  the  Executive  order  acquired  nol 
rights  superior  to  the  reclamation  project  and 
therefore  the  lands  can  be  flooded  without  the  pay- 
ment of  damages  to  the  Indians.  It  is  the  contention 
of  the  Indian  Service  that  the  Executive  orders 
either  revoked  the  earlier  departmental  with- 
drawals or  at  least  that  they  should  be  considered 
a  confirmation  of  the  rights  of  the  Indians  ac- 
quired through  long-continued  use  and  occupancy. 

These  opposing  claims  present  questions,  the 
solution  of  which  might  present  some  difficulty  if 
the  answer  depended  upon  sole  consideration  of 
the  conflicting  orders  issued  by  the  Secretary  and 
the  President.  Subsequent  congressional  action, 
however,  removes  any  doubt  about  the  paramount 
nature  of  the  Executive  order  of  February  2, 
1911.  This  legislation  is  found  in  the  act  of  May 
23,  1934,   (48  Stat.  795)   which  reads: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  accept,  in  his  discretion,  under 
rules  and  regulations  to  be  prescribed  by  him, 
conveyances  to  the  Government  of  privately 
owned  lands  contiguous  to  the  even-numbered 
sections  added  to  the  Fort  Mojave  Indian 
Reservation,  Arizona,  by  Executive  order  of 
February  2,  1911,  and  to  permit  lieu  selec- 
tions of  lands  approximately  equal  in  value 
from  the  even-numbered  sections  by  those  sur- 
rounding their  holdings,  so  that  the  lands  re- 
tained and  acquired  through  exchange  for 
Indian  use  may  be  consolidated  and  held  in  a 
solid  area  so  far  as  may  be  possible:  Provided, 
That  upon  conveyance  of  any  privately  owned 
lands  to  the  Government  pursuant  thereto, 
the  Secretary  of  the  Interior  is  hereby  author- 
ized to  issue  to  the  person  or  persons  making 
the  conveyance,  patent  of  appropriate  form 
and  legal  effect  for  the  lieu  lands.  The  areas 
consolidated  in  the  Government  pursuant  to 
this  Act  are  hereby  declared  to  be  held  for 
the  benefit  of  the  Indians  of  the  Fort  Mojave 
Reservation:  Provided  farther,  That  the  title 
or  claim  of  any  person  or  persons  who  refuse 
to  convey  to  the  Government  shall  not  be 
affected  by  this  Act." 

It  is  to  be  observed  that  the  foregoing  enact- 
ment makes  specific  reference  to  the  lands  added 
to  the  Fort  Mojave  Indian  Reservation  by  the 
Executive  order  of  February  2,  1911,  and  recognizes 
Indian  ownership  thereof  by  authorizing  such  ex- 
changes for  privately  owned  lands  as  may  be  neces- 
sary to  consolidate  into  a  solid  area  the  Indian 
holdings  with  the  declaration  that  the  consolidated 
area  shall  be  held  for  the  benefit  of  the  Indians  of 
the  Fort  Mojave  Reservation.  This  definite  recog- 
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'Munition  of  Indian  ownership  of  the  lands  added  to 
"''the  Fort  Mojave  Reservation  by  the  Executive 
3rder  ot  February  2,  1911,  must  be  regarded  as 
i  legislative  confirmation  of  that  order  operating 
to  supersede  and  nullify  all  prior  orders  in  conflict 
therewith,  including  the  orders  issued  by  the  Secre- 
tary of  the  Interior  in  1903  under  the  act  of  1902. 
It  is  my  opinion,  therefore,  that  the  orders  of 
1903  are  without  force  and  effect  and  may  not  be 
invoked  as  authorizing  the  taking  of  these  lands 
for  reservoir  purposes  in  connection  with  the  con- 
struction of  the  Parker  Dam  project.  I  am  further 
of  the  opinion  that  the  Executive  order  of  February 
2,  1911,  as  confirmed  by  the  act  of  May  23,  1934, 
supra,  effectively  made  the  lands  a  part  of  the 
Fort  Mojave  Indian  Reservation.  The  Indians  of 
the  Reservation  are  accordingly  entitled  to  receive 
full  compensation  for  such  of  said  lands  as  may  be 
flooded  by  the  construction  of  the  Parker  Dam 
project. 

Nathan  R.  Margolu, 

Solicitor. 

Approved:  August  24,  1936. 

Oscar  L.  Chapman,  Assistant  Secretary. 


San  Carlos  Irrigation  Project— O  and  M 
Charges 

August  25,  1936. 

Memorandum   for   the   Acting   Commissioner 
of  Indian   Affairs: 

There  is  returned  to  you  herewith  for  further 
consideration  a  proposed  order  fixing  maintenance 
and  operation  charges  on  the  San  Carlos  project, 
Arizona,  for  the  calendar  year  1937.  with  accom- 
panying papers. 

The  proposed  order  contemplates  an  equal  divi 
sion  ol  the  total  operation  and  maintenance  charges 
between  white  owned  lands  and  Indian  owned 
lands,  although  it  appears  that  the  area  of  Indian 
owned  land  under  the  project  is  less  than  the 
area  of  white  owned  land.  The  proposed  division 
of  costs  is,  in  my  opinion,  unauthorized. 

The  repayment  contract  between  the  United 
States  and  the  San  Carlos  Irrigation  and  Drainage 
District  specifically  provides  that  the  cost  of  operat- 
ing and  maintaining  the  works  of  the  project  "shall 
be  divided  equally  on  a  per-acre  basis  among  all 
the  lands  of  the  project,  and  regardless  of  whether 
they  are  irrigated  or  not."  The  last  qualification 
indicates  that  land  under  constructed  works  is  sub- 
ject to  operation  and  maintenance  charges  whether 
or  not  the  water  available  is  actually  used.  It  can- 
not be  argued  from  this  phase  that  land  not  under 


constructed  works  is  to  be  assessed  for  the  cost  of 
operating  and  maintaining  an  irrigation  project 
from  which  it  can  derive  no  benefit.  The  imposi- 
tion of  any  such  charge  would  be,  in  my  opinion, 
entirely  unfair  and  unjustified,  and  not  less  so  be- 
cause the  Department  hopes  at  a  later  date  to 
cancel  the  charge. 

As  I  read  the  terms  of  the  repayment  contract 
and  the  act  of  June  7,  1924,  under  which  it  was 
executed,  the  Secretary  is  obliged  to  divide  opera- 
tion and  maintenance  costs  "equally  on  a  per  acre 
basis  among  all  the  lands  of  the  project."  The  only 
discretion  allowed  to  the  Secretary  under  this  con- 
tract is  that  of  determining  precisely  what  acreage 
of  land  is  now  under  the  project. 

The  repayment  contract  provides  that  white 
owned  lands  under  the  project  "shall  not  exceed 
50,000  acres,"  and  imposes  a  similar  maximum 
limit  upon  the  Indian  lands  to  be  included  in  the 
project.  There  is  no  provision  in  the  contract  for 
a  minimum  area  either  of  Indian  lands  or  of  white 
lands  actually  to  be  brought  under  the  project.  If 
it  had  turned  out  that  not  more  than  10,000 
acres  of  white-owned  land  had  been  brought  under 
the  project,  together  with  50,000  acres  of  Indian- 
owned  land,  there  would  be  no  legal  basis  for 
imposing  upon  the  white-owned  lands  a  higher 
per  acre  charge  than  upon  Indian  lands.  The  same 
rule  must  work  both  ways. 

For  the  foregoing  reasons  I  recommend  that  the 
computation  of  costs  in  the  attached  order  should 
be  revised  and  should  be  placed  on  a  per-acreage 
basis.  The  proposed  order  should  furthermore 
contain  a  finding  as  to  the  total  acreage  under  con- 
structed works  at  the  present  time,  or,  if  future 
calculations  can  be  made,  on  January  1,  1937. 

I  note  that  the  proposed  imposition  of  a  reim- 
bursable debt  upon  the  Gila  River  Pima-Maricopa 
Indian  Community  for  operation  and  maintenance 
charges  on  tribal  land  for  the  fiscal  year  1937,  has 
not  been  referred  to  the  authorized  council  of  the 
Community  for  its  approval,  as  required  by  section 
10  of  the  act  of  June  18,  1934,  and  by  Article  V, 
section  1  (c)  of  the  Constitution  of  the  said  Com- 
munity, approved  by  the  Secretary  of  the  Interior 
May  14,  1936. 

As  suggested  in  the  memorandum  to  you  from 
Acting  Solicitor  Kirgis,  approved  by  the  Assistant 
Secretary  on  July  6,  1936,  section  16  of  the  act 
of  June  18,  1934,  and  constitutional  provisions 
enacted  in  accordance  therewith,  constitute  a  limi- 
tation upon  the  spending  power  of  the  Secretary 
of  the  Interior.  I  therefore  recommend  that  an  ef- 
fort be  made  to  secure  the  consent  of  the  proper 
Indian  authorities  to  any  expenditure  of  reimburs- 
able appropriations  for  the  benefit  of  tribal  lands. 

Solicitor. 
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Purchases   Under   Wheeler-Howard   Act 

August  31,  1936. 
Memorandum  for  the  Office  of  Indian  Affairs: 

The  Office  of  Indian  Affairs  has  submitted  sev- 
eral  titles  for  examination  covering  land  in  Mis- 
sissippi being  purchased  under  authority  granted 
by  the  Wheeler-Howard  Act  (48  Stat.  984)  .  Several 
opinions  have  been  rendered  and  in  one  case  the 
deed  has  been  recorded  and  accepted.  In  every 
case  submitted,  the  deed  designates  the  grantee  as 
the  United  States  in  trust  for  the  Choctaw  Tribe 
of  Mississippi. 

A  further  examination  reveals  that  this  designa- 
tion is  incorrect  because  there  is  in  fact  no  existing 
tribe  of  Indians  in  Mississippi  known  as  the  Choc- 
taw Tribe.  The  Choctaw  tribe  or  nation  of  Indians, 
formerly  of  Mississippi,  removed  to  Oklahoma  and 
became  one  of  the  Five  Civilized  Tribes.  Certain 
members  of  the  tribe  remained  in  Mississippi,  tak- 
ing allotments  there  and  becoming  citizens  of  the 
State,  in  accordance  with  the  Dancing  Rabbit 
Creek  Treaty  concluded  September  27,  1830  (7 
Stat.  333)  .  Thereafter,  when  Oklahoma  lands  were 
allotted,  some  of  the  Indians  remaining  in  Missis- 
sippi were  permitted  to  enroll  as  citizens  of  the 
Choctaw  nation  in  Oklahoma  provided  they  re- 
moved to  the  Choctaw  country.  Those  who  re- 
mained, already  citizens  of  Mississippi,  thereby 
severed  their  relations  with  the  Choctaw  tribe. 
They  therefore  cannot  now  be  regarded  as  a  tribe. 

The  Wheeler-Howard  Act,  however,  authorizes 
the  purchase  of  land  for  Indians  and  defines  the 
term  "Indian'*  to  include  those  persons  of  one- 
half  or  more  Indian  blood  regardless  of  member- 
ship in  a  recognized  Indian  tribe  under  Federal 
jurisdiction  and  regardless  of  residence  on  an 
Indian  reservation.  (Sec.  19  of  the  act  of  June  18, 
1934,  supra.)  In  so  far  as  the  Indians  in  Mississippi 
fall  within  this  definition  as  to  degree  of  blood, 
purchases  may  be  made  for  their  benefit.  Moreover, 
these  Indians  may  be  organized  under  the  pro- 
visions of  the  Wheeler-Howard  Act  after  land 
has  been  acquired  for  them.  Therefore,  I  suggest 
that  the  titles  now  being  acquired  be  taken  as 
follows: 

"The  United  States  in  trust  for  such  Choc- 
taw Indians  of  one-half  or  more  Indian  blood, 
resident  in  Mississippi,  as  shall  be  designated 
by  the  Secretary  of  the  Interior,  until  such 
time  as  the  Choctaw  Indians  of  Mississippi 
shall  be  organized  as  an  Indian  tribe  pursuant 
to  the  act  of  June  18,  1934  (48  Stat.  984)  ,  and 
then  in  trust  for  such  organized  tribe." 


Several  titles  have  already  been  examined,  as  I 
noted  above,  and  no  objection  was  made  to  the 
designation  of  the  grantee  there  employed.  In  all 
of  those  cases  where  the  title  papers  have  already 
been  returned  to  the  field,  instructions  should  be 
given  to  the  field  agents  to  have  the  deeds  cor- 
rected before  they  are  recorded.  In  that  case  where 
the  deed  has  already  been  recorded  and  accepted, 
it  will  be  necessary  to  secure  a  new  deed.  The 
necessary  corrections  will  be  made  in  the  other 
cases  which  are  now  pending  in  this  office. 

The  error  discussed  herein  arises  perhaps  out 
of  unusual  circumstances,  but  is  one  that  might 
have  been  avoided.  I  suggest  that  further  diffi- 
culties of  this  kind  can  be  reduced  or  eliminated 
by  having  the  Indian  Organization  Unit  of  your 
office  formally  approve  the  designation  of  the 
grantee  in  each  project  undertaken.  This  formal 
approval  should  be  recited  in  each  title  case  sub- 
mitted lor  my  examination. 

Nathan  R.  Margold, 

Solicitor. 


isleta  and  santo  domingo  puebeos— 
Rights-of-Way 

September  2,   1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  your 
letters  of  July  28  and  August  26,  dealing  with 
grants  of  rights  of  way  over  lands  of  the  Isleta  and 
Santo  Domingo  Pueblos  in  New  Mexico  to  the 
A.  T.  &  S.  F.  Railway  Company  and  the  Postal 
Telegraph-Cable  Company. 

While  I  agree  with  your  conclusion  that  these 
grants  may  be  made  under  authority  of  the  acts  of 
Congress  cited  in  your  letters  I  do  not  agree  with 
the  statement  that  the  agreements  entered  into 
between  the  respective  pueblos  and  the  companies 
named  above,  are  in  violation  of  the  restrictive 
provisions  contained  in  the  Indian  Reorganization 
Act  of  June  18,  1934  (48  Stat.  984).  The  restric- 
tive provisions  to  which  you  refer  are  contained 
in  section  4  of  the  Reorganization  Act  and  declare, 
with  exceptions  not  here  material,  that  "No  sale, 
devise,  gift,  exchange  or  other  transfer  of  restricted 
Indian  lands  *  *  *  shall  be  made  or  approved." 
The  right  conveyed  by  these  right  of  way  grants  is 
in  interest  in  land  and  if  the  conveyance  of  such 
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an  interest  is  prohibited  by  the  provision  just 
quoted  the  conveyance  cannot  be  made  or  ap- 
proved whether  it  be  in  the  form  of  an  agreement 
between  the  Indians  and  the  companies  or  is  ac- 
complished by  approval  of  a  map  of  definite  loca- 
tion under  the  acts  of  Congress  cited  in  your 
letters. 

In  my  memorandum  of  September  6,  1934,  I  had 
occasion  to  consider  the  restrictive  provisions  con- 
tained in  section  4  of  the  Reorganization  Act  and, 
after  pointing  out  that  such  provisions  had  no  ap- 
plication to  conveyances  of  estates  less  than  the 
fee,  such  as  grants  of  rights  of  way  in  the  nature 
of  easements,  held  that  such  rights  of  way  might 
be  granted  where  there  was  a  specific  act  of  Con- 
gress so  authorizing.  Such  acts  of  Congress  are  not 
superseded  or  repealed  by  anything  contained  in 
the  Reorganization  Act.  The  only  limitations 
which  the  Reorganization  Act  imposes  upon  the 
exercise  of  authority  conferred  by  such  specific  acts 
of  Congress  are:  (a)  a  tribe  organized  under  sec- 
tion 16  may  veto  the  grant  under  the  broad  power 
given  it  by  that  section  "to  prevent  the  sale,  dis- 
position, lease,  or  encumbrance  of  tribal  lands,  in- 
terests in  lands,  or  other  tribal  assets  without  the 
consent  of  the  tribe"  and  (b)  a  tribe  incorporated 
under  section  17  may  be  given  the  power  to  make 
such  grants  without  restriction. 

Inasmuch  as  the  Santo  Domingo  and  Isleta  Pue- 
blos have  not  as  yet  organized  or  incorporated, 
limitations  (a)  and  (b)  above,  are  without  ap- 
plication. The  easement  in  each  case,  however,  has 
received  the  approval  of  the  pueblo.  Approval 
may  be  given  under  the  acts  cited  in  your  letters, 
but  such  letters  should  be  revised  to  eliminate  the 
erroneous  statements  referred  to  above. 

Nathan  R.  Margold, 

Solicitor. 


Fi. ati. and  Irrigation  Project  O.  and  M.  Charges 

September    >.    19  36. 

Memorandum  for  the   Commissioner 
of  Indian  Affairs: 

On  August  10  you  submitted  for  the  approval 
ol  the  First  Assistant  Secretary  a  letter  concerning 
the  unpaid  operation  and  maintenance  charges 
against  certain  lands  on  the  Flatland  Indian  irri- 
gation project  recently  purchased  by  Franklin  M. 
Truax.  In  your  letter  you  state  that  "under  the 
provisions  of  the  act  of  May  18,  1916  (39  Stat 
123),  a  lien  was  created  against   the  lands  under 


this  project  to  secure  repayment  of  irrigation 
charges  properly  assessed  there  against."  The  land 
referred  to  is  described  as  lot  4  and  the  SE*4  SW14 
Sec.  18  T.  18  N.,  R.  19  W.,  M.M.  It  is  within  the 
limits  of  the  Flatland  Indian  irrigation  project  and 
contains  69.7  acres  of  irrigable  land.  This  unit  was 
allotted  to  Edward  L.  Trout.  Trust  patent  issued 
to  him,  and  in  1930  a  fee  patent  was  issued  in  the 
manner  required  by  the  regulations.  At  the  time 
of  issuance  of  fee  patent  there  had  been  accumu- 
lated against  the  property  unpaid  construction 
charges  and  operation  and  maintenance  charges  in 
the  amount  of  |507.57.  Since  that  time  charges  in 
varying  amounts  have  been  levied  up  to  and  in- 
cluding the  year  1932.  The  allottee  conveyed  the 
land  to  a  white  man  who  on  June  5,  1934,  con- 
veyed by  warranty  deed  to  Franklin  M.  Truax, 
who  now  claims  to  be  the  owner.  The  purchaser 
states:  "We  have  now  discovered  that  there  are 
operation  and  maintenance  bills  for  the  years 
1924  to  1932  attached  to  the  land."  The  Attorney 
of  the  grantor  asserts  that  the  old  operation  and 
maintenance  bills  do  not  constitute  a  valid  lien 
on  the  land,  while  the  office  of  the  Flathead  Irri- 
gation Service  at  St.  Ignatius  asserts  that  the  old 
operation  and  maintenance  bills  do  constitute  a 
valid  lien.  The  record  indicates  that  the  only 
charges  involved  are  operation  and  maintenance 
charges  accrued  during  the  years  1924  to  1932, 
inclusive,  and  represent  amounts  fixed  by  orders 
issued  by  the  Secretary  of  the  Interior. 

In  45  L.  D.  600,  602,  in  an  approved  depart- 
mental decision  concerning  liens  to  be  recited  in 
patents  on  the  Flathead  and  other  Indian  proj- 
ects, the  Department  stated: 

"In  the  matter  of  patents  for  allotments  in 
the  Flathead  Project,  the  act  is  silent  on  the 
matter  of  liens  to  be  recited  in  such  patents, 
nor  do  I  find  such  authority  in  any  legislation 
relating  to  those  lands.  However,  in  the  mat- 
ter of  the  partition  of  the  allotment  of  Dor- 
othy Bigjohn  Plant,  Flathead  allottee  835, 
(G.L.O.  660322),  the  Department,  on  Novem- 
ber 14,  1916  directed  the  issuance  of  a  patent 
in  fee  to  Michel  Plant  for  the  land  set  apart 
to  him— 

"Said  patent  to  contain  a  clause  reserving 
a  lien  for  the  cost  of  construction  of  projected 
irrigation  works  in  accordance  with  said  Act 
of  May   18,   1916." 

This  decision  appears  to  direct  the  issuance  of  a 
patent  which  would  contain  a  lien  for  irrigation 
charges  even  though  the  provisions  of  the  act  did 
not    authorize   the   creation   of  a   lien.   In    51    L.D. 
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613,  621,  the  Department  was  again  considering 
the  matter  of  lien  for  irrigation  charges  against 
Indian  land  and  stated: 

"Where  no  lien  exists  for  repayment  of  the 
irrigation  charges  and  where  purchasers  buy 
direct  from  the  Indians  without  having  agreed 
to  assume  an  indebtedness  resting  against  the 
former  Indian  owner  such  purchasers  can  not 
be  required  to  assume  the  indebtedness  by  a 
refusal  to  deliver  water  until  he  agrees  to  pay. 
This  would  savor  too  largely  of  arbitrary 
action  without  due  regard  to  the  rights  and 
equities  of  the  respective  parties  in  the  prem- 
ises." 

I  concur  in  this  statement  of  the  law  and  believe 
that  no  lien  could  be  created  except  by  statutory 
authority.  (Burke  v.  Southern  Pacific  Railroad 
Company,  234  U.S.  669.) 

In  the  act  of  March  7,  1928    (45  Stat.  200,  210), 
it  is  provided: 

"*  *  *  Provided  further,  That  the  costs  of 
irrigation  projects  and  of  operating  and  main- 
taining such  projects  where  reimbursement 
thereof  is  required  by  laws  shall  be  apportioned 
on  a  per  acre  basis  against  the  lands  under 
the  respective  projects  and  shall  be  collected 
by  the  Secretary  of  the  Interior  as  required 
by  such  law,  and  any  unpaid  charges  outstand- 
ing against  such  lands  shall  constitute  a  first 
lien  thereon  which  shall  be  recited  in  any 
patent  or  instrument  issued   for  such   lands." 

This  provision  of  law  has  been  reenacted  in  each 
annual  appropriation  act  for  the  Interior  Depart- 
ment. I  conclude,  therefore,  that  a  lien  for  unpaid 
operation  and  maintenance  charges  attaches  to 
the  project  lands  subsequent  to  March  7,  1928.  The 
trust  patent  was  issued  October  8,  1908,  and  fee 
patent  issued  in  1931.  The  act  of  March  7,  1928, 
supra,  being  effective  when  the  fee  patent  issued, 
such  patent  should  contain  the  appropriate  lien 
provision.  Any  unpaid  charges  for  operation  and 
maintenance  of  the  tract  of  land  above  described 
subsequent  to  the  date  of  March  7,  1928,  are  a  lien 
on  the  land  which  can  be  released  only  after  pay- 
ment of  such  charge  with  accrued  penalties.  You 
will  so  advise  Mr.  Truax. 

Nathan  R.  Margold, 

Solicitor. 

Approved: 

Under  Secretary 


Colorado  River  Tribes— Constitution 

September  15,  1936. 

Memorandum  lor  the  Assistant  Commissioner 
of  Indian  Affairs: 

In  connection  with  the  proposed  constitution  for 
the  Colorado  River  Indian  Tribes  you  have  raised 
a  question  involving  the  jurisdiction  of  the  tribes 
over  the  reservation  in  view  of  the  act  of  March  3, 
1865  (13  Stat.  559)  ,  which  created  the  reservation. 
That  act  reads  as  follows: 

"All  that  part  of  the  public  domain  in  the 
Territory  of  Arizona,  lying  west  of  a  direct  line 
from  Half-way  Bend  to  Corner  Rock  on  the 
Colorado  River,  containing  about  seventy-five 
thousand  acres  of  land,  shall  be  set  apart  for 
an  Indian  reservation  for  the  Indians  of  said 
liver  and  its  tributaries". 

Your  position  is  that  this  act  gives  the  Secretary  of 
i  he  Interior  authority  to  settle  on  the  reservation 
any  Indians  from  the  region  of  the  Colorado  River 
and  its  tributaries  and  that,  therefore,  the  consti- 
tution  should  have  some  provision  in  it  to  keep  the 
organization  open  for  such  Indians.  Various  pro- 
visions have  been  suggested,  particularly  a  pro- 
vision which  would  make  it  compulsory  upon  the 
tribes  to  adopt  newcomers  and  a  provision  requir- 
ing representation  of  the  newcomers  in  their 
council. 

In  my  opinion  the  above-quoted  act  does  not 
require  any  special  provisions  in  the  constitution. 
This  act  was  passed  in  1 865  before  most  of  the 
other  reservations  in  the  Southwest  were  created 
and  the  Indians  settled  upon  them.  The  designa- 
tion  in  the  act  of  the  Indians  of  the  Colorado 
River  and  its  tributaries  is  so  general  and  vague 
as  to  be  almost  meaningless  without  reference  to 
administrative  action  taken  thereunder.  It  would 
be  absurd  today  to  say  that  this  reservation  belongs 
lo  all  the  Indians  of  the  Colorado  River  and  its 
tributaries,  since  that  would  embrace  most  of  the 
Indians  of  the  Southwest.  The  only  practical  solu- 
tion is  to  refer  to  the  administrative  action  which 
has  been  taken  and  completed  many  years  ago 
in  settling  on  this  reservation  the  wandering  In- 
dians along  the  Colorado  River,  and  to  take  the 
position  that  this  action  finally  determined  lo 
which  Indians  the  reservation  belonged.  This  posi- 
tion is  substantiated  by  the  fact  that  the  Indians 
of  this  reservation  have  long  been  officially  known 
as  the  Colorado  River  Indian  Tribes  and  have 
funds  in  the  Treasury  under  that  name. 
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However,  aside  from  the  considerations  in  this 
case  which  lead  me  to  this  conclusion,  it  should 
be  noted  that  frequently  the  Executive  orders 
creating  reservations  expressly  give  the  Secretary  of 
the  Interior  discretion  as  to  what  Indians  to  locate 
on  the  reservation,  and  that  this  fact  has  not  caused 
any  difficulties  in  the  organization  of  the  Indians 
residing  on  those  reservations.  These  cases  are  even 
stronger  than  the  instant  case,  since  the  1865  act 
does  not  expressly  give  any  authority  to  the  Secre- 
tary. Your  attention  is  called  particularly  to  the 
organization  of  the  Northern  Cheyenne  Tribe  of 
the  Tongue  River  Reservation  and  the  organiza- 
tion of  the  Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation.  The  Executive  Order  of 
November  26,  1884,  creating  the  Northern  Chey- 
enne Reservation  stated  that  it  was  for  the  use  and 
occupation  of  the  Northern  Cheyenne  Indians  "and 
such  other  Indians  as  the  Secretary  of  the  Interior 
may  see  fit  to  locate  thereon".  However,  the  North 
ern  Cheyenne  Constitution  provides  for  a  tribal 
organization  with  membership  of  those  whose 
names  appear  on  a  certain  census  roll,  the  same  as 
in  the  proposed  Colorado  River  Constitution. 
Similarly,  the  Duck  Valley  Reservation  was  en- 
larged by  the  Executive  Order  of  May  4,  1886,  for 
the  use  and  occupation  of  the  Paddy  Caps  Band 
of  Pi-Utes  "and  such  other  Indians  as  the  Secre- 
tary of  the  Interior  may  see  fit  to  settle  thereon?". 
Here,  again,  the  constitution  provides  for  a  tribal 
organization  with  membership  of  those  on  a  defi- 
nite census  roll.  Other  examples  where  the  Indi- 
an occupants  of  the  reservation  was  left  vague 
when  the  reservation  was  created  are  the  Executive 
order  of  July  5,  1875,  creating  the  Fort  Belknap 
Reservation,  and  the  Executive  order  of  July  2, 
1873,  creating  the  Blackfeet  Reservation. 

In  short,  it  is  my  opinion  that  in  the  organiza- 
zation  of  Indian  tribes  which  have  had  exclusive 
possession  of  their  reservations  for  a  long  period 
of  years,  any  initial  vagueness  in  the  designation  of 
beneficiaries  in  the  creation  of  the  reservation  can 
now  be  disregarded  in  the  drafting  of  a  constitution 
unless  there  is  at  the  present  time  some  actual  con- 
troversy as  to  whom  the  reservation  belongs. 

Your  attention  is  called  to  a  minor  matter  in  the 
proposed  letter  submitting  comments  on  the  pro- 
posed constitution  to  the  constitutional  committee. 
The  first  point,  dealing  with  the  preamble,  is  now 
unnecessary  since  it  appears  to  have  been  so  re- 
vised that  the  suggested  name  of  the  Indians  corre- 
sponds to  the  name  which  they  themselves  originally 
proposed. 

Nathan  R.  Margold, 

Solicitor. 


Five  Tribes— Rights-of-Way 


September  17,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Superintendent  for 
the  5  Civilized  Tribes,  holding  that  hereafter 
rights  of  way  for  public  highways  across  restricted 
lands  of  members  of  the  5  Civilized  Tribes  must 
be  acquired  under  section  4  of  the  act  of  March 
3,  1901  (31  Stat.  1084) ,  is  returned  for  further  con- 
sideration. 

While  I  agree  with  your  conclusion  that  section 
1  ot  the  act  of  May  27,  1908  (35  Stat.  312),  in  so 
far  as  it  pertains  to  the  acquisition  of  rights  of 
way  for  public  purposes,  is  confined  to  condemna- 
tion and  hence  could  not  in  any  event  repeal  or 
supersede  section  4  of  the  act  of  1901,  which 
authorizes  the  Secretary  of  the  Interior  to  grant 
rights  of  way  through  allotted  Indian  lands,  I 
nevertheless  question  the  propriety  of  holding  that 
section  4  of  the  act  of  1901  is  applicable  to  lands 
allotted  to  members  of  the  5  Civilized  Tribes.  In 
the  first  place,  the  administrative  practice  for 
nearly  30  years  has  been  to  the  contrary.  In  the 
second  place,  it  is  seriously  questionable  as  a  matter 
of  law  whether  section  4  of  the  act  of  1901  applies. 
If  section  4  of  the  act  of  1901  was  intended  to  be 
applicable  to  lands  of  members  of  the  5  Civilized 
Tribes  there  would  have  been  no  necessity  for  in- 
cluding in  the  subsequent  allotment  agreements 
with  the  Creek  and  Cherokee  Nations  specific  pro- 
visions for  the  granting  of  section-line  highways 
with  further  provision  for  the  establishment  ot 
public  highways  elsewhere  whenever  necessary  for 
the  public  good,  subject  to  the  condition  that  the 
Secretary  of  the  Interior  should  determine  the 
actual  value  of  the  land  taken  elsewhere  than 
along  section  lines.  (See  section  37  of  the  Cherokee 
allotment  agreement,  approved  and  ratified  in 
1902,  32  Stat.  716,  and  section  10  of  the  supple- 
mental Creek  agreement,  also  ratified  and  ap- 
proved in  1902,  32  Stat.  500.)  The  allotment  agree- 
ments with  the  remaining  Nations  comprising  the 
5  Civilized  Tribes,  that  is,  the  Choctaw,  Chicka- 
saw and  Seminole  Nations  made  no  mention  of 
public  highway  rights  of  way  but  by  section  24  of 
the  act  of  April  26,  1906  (34  Stat.  137),  Congress 
authorized  the  establishment  of  section-line  high- 
ways in  these  Nations,  with  the  declaration  that 
all  allottees,  purchasers,  and  other,  should  take 
title  subject  thereto. 

These  specific  provisions  in  the  allotment  agree- 
ments and  the  act  of  1906  indicate  that  neither 
Congress  nor  the  tribes  regarded  the  general  pro- 
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vision  in  the  act  of  1901  as  having  application  to 
the  5  Civilized  Tribes,  and  in  the  face  of  the  ad- 
ministrative practice  referred  to  above,  I  doubt  if 
any  court  would  hold  the  act  of  1901  to  be  appli- 
cable, particularly  as  such  a  holding  would  have  the 
effect  of  impairing  or  clouding  titles  to  existing 
rights  of  way  heretofore  acquired  in  good  faith. 

If  in  your  opinion  the  granting  of  rights  of  way 
over  lands  of  members  of  the  5  Civilized  Tribes, 
under  section  4  of  the  act  of  1901,  is  desirable  from 
the  viewpoint  of  adequate  protection  of  the  in- 
terests of  the  Indians,  I  suggest  that  before  invok- 
ing that  section  legislation  be  obtained  extending 
it  to  the  lands  of  these  Indians.  In  the  meantime 
the  existing  practice  may  be  continued,  or,  if  you 
prefer,  the  State  and  county  authorities  may  be  re- 
quired to  obtain  easement  deeds  where  the  right 
of  way  does  not  follow  the  section  line  or  exceeds 
the  width  specified  in  the  allotment  agreements  and 
the  act  of  1906,  such  easement  deeds  to  be  subject 
to  the  approval  of  the  Secretary  of  the  Interior. 
I  see  no  reason  for  questioning  the  validity  of 
such  an  approved  easement  deed  even  though  the 
restrictions  have  not  been  first  removed  from  the 
land  by  formal  order  of  the  Secretary  of  the  In- 
terior. See  Willmott  v.  United  Stales,  27  F.  (2d) 
277. 

Nathan  R.  Margold, 

Solicitor. 


Registration 

September  19,   1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 


I  do  not  believe  that  the  Department  is  justified 
in  stretching  the  interpretation  of  section  19  in  the 
manner  suggested,  although  I  agree  that  considera- 
tions of  a  social  nature  must  be  considered  at  a 
later  stage  in  administration,  when  questions  of 
allocating  land,  educational  loans,  and  other  bene- 
fits under  the  act  are  presented.  I  suggest  that  the 
objectionable  statements  be  omitted  or  modified. 

Nathan  R.  Margold, 

Solicitor. 


Irrigation  Project  Assessment— Fort  Hall 
Reservation 


56  ID.  7 

M-28701 


September  24,  1936. 


The  Honorable 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  referred  to  me  for  opinion  a  question 
submitted  by  the  Commissioner  of  Indian  Affairs: 

Have  the  Indians  on  the  Fort  Hall  Indian 
Reservation  the  right  to  receive  water  from 
the  irrigation  project  there  located  without 
payment  of  assessments  for  operation  and 
maintenance  (a)  where  the  restricted  fee  pat- 
ented land  is  still  held  by  the  original  allottee 
or  his  heirs,  (b)  where  restrictions  have  been 
removed  and  the  land  is  still  held  by  the  orig- 
inal allottee  or  his  heirs,  and  (c)  where  the 
restricted  Indian  land  is  leased  for  one  or  more 
years? 


The  attached  memorandum  on  registration  of 
Indians  is  returned  herewith  for  further  considera- 
tion. 

Certain  statements  in  the  memorandum  as 
drafted  suggest  that  where  doubt  exists  as  to  the 
blood  quantum  of  an  applicant  the  decision  should 
be  based  upon  certain  social  considerations. 

There  is  no  objection,  of  course,  to  considering 
habits  of  living  and  association  with  other  Indians 
as  evidence  in  determining  whether  a  person  is 
one  half  blood  or  more.  Several  sentences,  how- 
ever, in  the  memorandum  submitted  seem  to  go 
much  further  than  this  and  to  suggest  that  weight 
be  given  to  the  social  considerations  aside  from 
their  actual  probative  value.  The  third  sentence 
in  the  first  paragraph  of  page  2  and  the  paragraph 
before  the  last  on  page  3  are  subject  to  the  fore- 
going criticism. 


In  my  opinion,  the  answer  is  that  with  the  single 
exception  of  Indian  lands  which  are  leased  for  a 
term  longer  than  three  years,  the  Indian  owners 
of  lands  on  the  Fort  Hall  Indian  Reservation  do 
have  the  right  to  receive  water  without  payment 
of  assessments  for  operation  and  maintenance, 
regardless  of  the  nature  of  or  restrictions  on  their 
title,  or  whether  the  lands  are  still  held  by  the 
original  allottee  or  his  heirs. 

The  act  of  March  1,  1907  (34  Stat.  1015),  was 
the  Indian  Department  Appropriation  Bill  for  the 
year  ending  June  30,  1908.  In  it  special  provision 
was  made  for  construction  of  an  irrigation  system  at 
the  Fort  Hall  Reservation.  For  such  purpose 
$350,000  was  appropriated.  This  sum  was  to  be 
reimbursed  the  United  States  from  moneys  obtained 
from  the  sale  of  water  rights  to  owners  of  lands 
in   private  ownership  at  the  rate  of  $6  per  acre. 
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These  lands  were  in  that  part  of  the  reservation 
which  the  Fort  Hall  Indians  had  theretofore  reded 
to  the  United  States. 

Among  other  things,  it  was  provided: 

"The  land  susceptible  of  irrigation  under 
the  system  herein  provided  and  owned  by  In- 
dians in  severalty  or  in  common  shall  be 
deemed  to  have  a  right  to  so  much  water  as 
may  be  required  to  irrigate  said  lands  with- 
out cost  to  the  Indians  so  long  as  the  title 
remains  in  said  Indians  or  tribe,  but  any 
such  lands  leased  for  a  longer  term  than  three 
years  shall  bear  their  pro  rata  part  of  the 
cost  of  the  maintenance  of  the  system  that  may 
be  constructed,  and  when  the  Indian  title  is 
extinguished  these  lands  shall  also  bear  their 
pro  rata  cost  of  maintenace."  (34  Stat.  1024. 
This  will  hereafter  be  referred  to  as  the  1907 
exemption  provision.) 

Thus  it  was  unequivocally  said  that  with  the  one 
exception  of  lands  leased  for  more  than  three 
years,  Indian  owned  lands  were  to  receive  water 
without  the  imposition  of  operation  and  mainte- 
nance charges.  This  provision  was  not  the  result 
of  any  general  condition  common  to  all  Indians. 
It  was  justified  by  special  circumstances  peculiar 
to  these  particular  Indians,  and  known  to  Congress 
when  the  statute  was  enacted. 

The  original  appropriation  bill  did  not  provide 
for  a  Fort  Hall  irrigation  system.  Senator  DuBois 
moved  to  add  the  provisions  therefor  to  the  act. 
In  support  of  the  amendment  he  submitted  to  the 
Senate  a  written  statement  of  his  own  and  a  letter 
from  the  Commissioner  of  Indian  Affairs  to  him. 
They  were  referred  to  the  Committee  on  Indian 
Affairs  and  ordered  printed.  The  Committee,  of 
which  the  Senator  was  a  member,  approved  the 
amendment  and  incorporated  his  statement  and 
the  letter  of  the  Commissioner  in  its  report.  (Cong. 
Rec.,  Vol.  41,  p.  1427;  Senat  Doc.  No.  230,  59th 
Cong.  2nd  sess.;  Senate  Rep.  No.  5689,  59th  Cong. 
2d  sess.,  pp.  14,  15.) 

These  documents  reveal  that  the  following  fac- 
tors induced  Congress  to  enact  the  exemption 
provision.  The  white  owned  lands  on  the  ceded 
portion  of  the  reservation  were  worthless  without 
water.  The  white  owners  were  to  be  charged  $6 
per  acre  for  water  rights.  "A  large  sum  of  money" 
belonging  to  these  Indians  had  already  been  spent 
on  an  irrigating  canal.  These  Indians  had  by 
treaties  three  times  ceded  portions  of  their  lands 
to  the  United  States.  The  Lemhi  Indians  were 
about  to  be  moved  to  the  Fort  Hall  Reservation 
and  take  lands  in  severalty.  "Under  all  the  circum- 
stances it  does  not  seem   fair  nor   equitable   that 


the  Indians  should  pay  for  this  additional  irriga- 
tion system  *  *  *.  It  is  fair  that  the  whites  should 
pay  for  this  storage  system."  The  bill  was  to  ac- 
complish the  desired  object,  "without  working  an 
injustice  to  the  Indians  of  the  Fort  Hall  Reserva- 
tion, who  are  certainly  entitled  to  some  considera- 
tion in  the  matter  of  securing  water  for  their 
lands." 

The  act  of  August  1,  1914  (38  Stat.  582) ,  was  an 
appropriation  act  for  the  Bureau  of  Indian  Affairs 
for  the  year  ending  June  30,  1915.  It  did  not  ex- 
pressly repeal  or  even  mention  the  act  of  March 
1,  1907,  or  any  part  of  it.  But  the  claim  has  been 
made  that  it  impliedly  repealed  the  1907  exemp- 
tion provision. 

In  1907  Congress  granted  the  Fort  Hall  Indians 
an  exemption  which,  in  its  considered  judgment, 
was  equitably  due  them.  If  for  no  known  reason 
it  intended  seven  years  later  to  withdraw  the  grant, 
it  could  easily  enough  have  said  so.  May  we  justi- 
fiably say  that  such  an  intent  is  implicit  in  the 
words  of  the  1914  statute?  The  evidence  to  sup- 
port a  conclusion  that  it  is,  should  be  clear,  con- 
vincing, unmistakable. 

1. 

Repeals  by  implication  are  not  favored.  They 
will  be  implied  only  if  the  two  statutes  are  irrec- 
oncilable and  it  is  impossible  reasonably  to  give 
effect  to  both.  The  implication  must  be  necessary. 
The  intention  of  the  legislature  to  repeal  must  be 
clear  and  manifest.  More  particularly,  "where  there 
are  two  statutes  upon  the  same  subject,  the  earlier 
being  special  and  the  later  general,  the  presump- 
tion is,  in  the  absence  of  an  express  repeal,  or  an 
absolute  incompatibility*  that  the  special  is  in- 
tended to  remain  in  force  as  an  exception  to  the 
general."  "When  the  mind  of  the  legislator  has 
been  turned  to  the  details  of  a  subject,  and  he 
has  acted  upon  it,  a  subsequent  statute  in  general 
terms  or  treating  the  subject  in  a  general  manner 
and  not  expressly  contradicting  the  original  act, 
shall  not  be  considered  as  intended  to  affect  the 
more  particular  or  positive  previous  provisions, 
unless  it  is  absolutely  necessary  to  give  the  latter 
act  such  a  construction,  in  order  that  its  words  shall 
have  any  meaning  at  all."  (Wasfiington  v.  Miller, 
235  U.S.  422,  428;  Posadas  v.  National  City  Bank, 
296  U.S.  497,  503,  504;  Rodgers  v.  United  States, 
185  U.S.  83,  88,  89.) 

Among  other  things,  the  later  act  appropriated 
$335,000  for  general  irrigation  work  on  Indian 
reservations.  Attached  to  the  provision  therefor 
were  several  provisos,  three  of  which  relate  to  pay- 
ment of  construction  and  maintenance  charges. 
These    three    provisos,    separately    discussed    here- 

*  Unless  otherwise  stated,  all  underscoring  is  supplied. 
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after,  make  no  mention  of  any  particular  Indians, 
reservations  or  irrigation  systems.  They  constituted 
general  legislation.  The  1907  exemption  provision 
applied  to  a  particular  group  of  Indians,  the  Fort 
Hall  Reservation  and  its  irrigation  system.  It  was 
special  legislation  enacted  as  a  result  of  conditions 
peculiar  to  the  Fort  Hall  Indians.  Thus  its  sur- 
vivorship is  aided  by  the  general  rule  against  the 
implication  of  a  repeal,  as  well  as  the  even  more 
emphasized  subsidiary  rule  against  the  implied 
repeal  of  a  special  statute  by  a  general  one.  Guided 
by  these  rules,  I  think  the  conclusion  that  there 
was  no  implied  repeal  is  inescapable. 

(a)    The  only  one  of  the   three    1914   provisos 
which  mentions  maintenance  charges  is  this: 

"*  *  *;  and  for  lands  irrigable  under  any  such 
system  or  project  the  Secretary  of  the  Interior 
may  fix  maintenance  charges  which  shall  be 
paid  as  he  may  direct,  such  payments  to  be 
available  for  use  in  maintaining  the  project 
or  system  for  which  collected."  (38  Stat.  583. 
This  will  hereafter  be  referred  to  as  the 
maintenance    proviso.) 

When  the  word  "may"  is  used  in  the  statutory 
grant  of  a  power,  it  is  assumed  the  power  was  in- 
tended to  be  permissive,  discretionary,  rather  than 
mandatory.  Only  where  the  context  or  subject  mat- 
ter compels  such  construction,  is  it  ever  construed 
to  mean  "shall"  and  the  power  to  be  mandatory. 
Neither  context  nor  subject  matter  compels  such 
construction  here.  In  the  next  proviso  it  is  said 
that  moneys  "shall"  be  reimbursable.  And  in  the 
following  one,  the  Secretary  is  "authorized  and 
directed  to  apportion."  The  statute  clearly  dis- 
tinguishes between  the  permissive  and  the  manda- 
tory. By  this  proviso  the  Secretary  was  merely 
authorized,  not  directed,  to  fix  and  collect  main- 
tenance charges.  (Farmers  Bank  v.  Federal  Reserve 
Bank,  262  U.S.  649;  United  States  v.  Thoman,  156 
U.S.  353;  Terre  Haute  v.  Indiana,  194  U.S.  579.) 

A  permissive  power  to  collect  maintenance 
charges  has  a  flexible  range.  To  authorize,  but  not 
direct,  the  exercise  of  a  power,  presupposes  the  ex- 
istence of  occasions  when  it  need  not  or  is  not  to 
be  exercised.  The  1907  act  made  provision  for  one 
such  occasion.  The  result  of  giving  effect  to  both 
is  simply  this:  The  Secretary  has  the  general  power 
to  collect  maintenance  charges.  At  Fort  Hall  too 
he  may  collect  these  charges,  but  the  burden  of 
payment  is  to  be  borne  by  those  users  who  are  not 
Indian  landowners  and  those  Indian  landowners 
who  lease  their  lands  for  more  than  three  years. 
The  later  statute  expressely  grants  a  general  per- 
missive authority.  The  earlier  one  merely  regulates 
its  exercise  in  a  limited  area.  There  is  consistency, 


compatibility,  harmony.  Both  may  reasonably  be 
given  effect  without  conflict.  A  repeal  cannot  be 
implied.  (Washington  v.  Miller,  Rodgers  v.  United 
States,  Posadas  v.  National  City  Bank,  supra;  Ex 
parte  Crow  Dog,  109  U.S.  556;  United  States  v. 
Healey,  160  U.S.  136;  Knapp  v.  Byram,  21  Fed. 
(2d)    226.) 

In  the  second  portion  of  the  proviso,  it  was  pro- 
vided that  the  moneys  collected  were  to  be  avail- 
able for  maintaining  the  project  for  which  col- 
lected. This  concerned  merely  the  mechanics  of 
handling  such  moneys  as  were  collected;  not  how 
nor  from  whom  the  money  was  to  be  collected. 
It  therefore  does  not  merit  serious  consideration 
in  determining  whether  there  was  an  implied  re- 
peal. And  yet  legislative  records  present  convincing 
proof  that  it  was  this  portion  of  the  proviso  in 
which  the  primary  purpose  animating  its  enact- 
ment found  expression. 

The  maintenance  proviso  is  actually  the  second 
half  of  a  longer  proviso.  The  two  portions  are 
separated  by  a  semicolon.  The  first  half  provides 
"that  the  proceeds  of  sales  of  material  utilized  for 
temporary  work  and  structures  shall  be  covered 
into  the  appropriation  made  therefor  and  be  avail- 
able for  the  purpose  of  the  appropriation."  Both 
portions  have  this  in  common:  Moneys  received 
were  again  to  be  directly  used  for  particular  irri- 
gation purposes.  Both  were  intended  to  achieve 
related  objectives. 

The  following  is  from  the  justification  submitted 
by  the  Assistant  Commissioner  of  Indian  Affairs  to 
the  House  Committee: 

"Under  the  present  laws  and  decisions  by 
the  comptroller,  the  funds  derived  from  the 
sale  of  such  articles  must  be  deposited  to  the 
credit  of  the  Unted  States  and  are  no  longer 
available  for  construction  of  the  projects  for 
which  they  were  appropriated;  and  this,  so  far 
as  the  irrigation  work  is  concerned,  amounts 
to  a  reduction  of  the  appropriation  *  *  *. 
The  acreage  cost  for  maintenance  on  these 
projects  is  fixed  by  the  Secretary  of  the  Interior 
each  year,  and  the  necessity  for  some  specific 
authority  of  law  for  collecting  maintenance 
charges  has  become  apparent.  The  Comp- 
troller of  the  Treasury  has  decided  in  the 
case  of  Fort  Hall,  which  would  undoubtedly 
apply  to  other  reservations,  that  the  moneys 
so  collected  must  be  deposited  to  the  credit 
of  the  United  States.  It  is  therefore  unavail- 
able for  the  purpose  for  which  it  was  intended, 
unless  later  appropriated  by  Congress.  *  *  * 
If  legislation  as  suggested  in  the  draft  of  the 
bill  prepared  by  the  Indian  Office  is  passed, 
the  amount  of  money  available  for  the  con- 
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struction  of  a  project  will  equal  the  appropria- 
tion, and  the  money  collected  for  mainte- 
nance *  *  *  will  be  used/  for  the  purpose  of 
maintaining  and  operating  the  various  sys- 
tems."* 

Moneys  paid  in  discharge  of  obligations  to  pay  for 
operation  and  maintenance  charges  were  to  be  used 
as  indicated  instead  of  being  deposited  to  the  credit 
of  the  United  States.  This  purpose  is  wholly  un- 
related to  an  existing  exemption  from  liability  to 
pay  such  charges. 

It  is  true  there  was  some  mention  of  the  neces- 
sity for  authority  to  collect  maintenance  charges. 
But  the  necessity  was  not  for  creating  the  author- 
ity; it  was  for  obtaining  "specific  authority  of  law." 
The  implied  power  had  theretofore  been  assumed 
to  exist,  unchallenged,  so  far  as  appears.  Thus  in 
a  letter  from  the  Assistant  Secretary  to  the  Fort 
Hall  Superintendent  of  Irrigation,  dated  April  2, 
1913,  it  was  said  that  "although  there  appears  to 
be  no  specific  authority  of  law  for  the  assessment  of 
maintenance  charges,  yet  the  express  authority  for 
the  Secretary  of  the  Interior  to  do  whatever  is 
necessary  to  carry  out  the  purposes  of  the  act  of 
March  1,  1907  *  *  *  is  believed  to  cover  the  situa- 
tion." The  1907  exemption  provision  itself  fur- 
nishes proof  of  the  existence  of  the  implied  power. 
In  enjoining  collection  from  a  particular  group, 
the  existence  of  a  general  power  to  collect  is  im- 
plicit. 

Legislative  records  relating  to  the  maintenance 
proviso  reveal  its  purposes  to  be  clearly  consistent 
with  the  survival  of  the  1907  exemption  provision. 

(b)    The  next  proviso  is  this: 

"That  all  moneys  expended  heretofore  or 
hereafter  under  this  provision  shall  be  reim- 
bursable where  the  Indians  have  adequate 
funds  to  repay  the  Government,  such  reim- 
bursements to  be  made  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior 
may  prescribe."  (38  Stat.  583.  This  will  here- 
after be  referred  to  as  the  reimbursable  pro- 
viso.) 

All   these  provisos  were   attached   to   a   general 


*  Hearings  before  Subcommittee  of  House  Committee  on  Indian 
Affairs,  on  the  Indian  Appropriation  Bill,  1913,  page  34;  incorporated 
by  reference  in  Hearings  before  Senate  Committee  on  Indian  Affairs 
on  H.  R.  12579,  1914,  page  278;  relevant  Senate  Hearings  included 
by    reference.    Senate    Rep.    No.    519,    63d    Cong.    2d    sess.,    page    8. 

Here,  as  elesewhere  in  this  opinion,  legislative  records  are  used 
as  an  aid  in  ascertaining  legislative  intent.  That  such  use  is  sanc- 
tioned, see  Perm.  Mutual  Co.  v.  Lederer,  252  U.S.  523,  534;  Gooch 
v.  United  States,  297  U.S.  124,  127;  Duparquet  v.  Evans,  297  U.S. 
216,  220;  Omaochevarria  v.  Idaho,  246  U.S.  343,  351;  O'Hara  v. 
Luckenbach.  269  U.S.  364,  367,  368;  Fed.  Tr.  Comm.  v.  Raladam 
Co.,  283  U.S.  643,  650;  District  of  Columbia  v.  Reuter,  15  App. 
D.  C.  237,  241;  The  Courts  and  Committee  Reports,  J.  P.  Chamber- 
lain. 1  Univ.  of  Chicago  Law  Rev.  81;  A  Note  on  "Statutory  Inter- 
pretation",  Landis  43,   Harvard   Law   Rev.    886. 


irrigation  appropriation.  In  addition  to  the  three 
already  mentioned  there  was  another.  It  provided 
that  "no  part  of  this  appropriation  shall  be  ex- 
pended on  any  irrigation  system  or  reclamation 
project  for  which  specific  appropriation  is  made 
in  this  Act  or  for  which  public  funds  are  or  may 
be  available  under  any  other  Act  of  Congress." 
Previous  appropriation  bills  also  included  such 
general  irrigation  appropriations  and  similar  com- 
mands against  the  use  thereof.  Both  in  the  1914 
Act  and  previous  ones,  specific  appropriations 
were  made  for  the  Fort  Hall  project  (act  of  April 
4,  1910,  36  Stat.  270,  274;  act  of  March  3,  1911, 
36  Stat.  1059,  1063;  act  of  August  24,  1912,  37  Stat. 
518,  524;  act  of  June  30,  1913,  38  Stat.  78,  87;  act 
of  August  1,  1914,  38  Stat.  583,  589). 

The  reimbursable  proviso  speaks  of  moneys 
being  "reimbursable  where  the  Indians  have  ade- 
quate funds  to  repay  the  Government."  The  mean- 
ing of  both  reimbursement  and  repayment  is  the 
return  of  an  equivalent  received.  Congress  could 
not  have  intended  that  reimbursement  or  repay- 
ment of  the  general  irrigation  appropriations  was 
to  be  made  by  persons  who  had  not  received  and 
were  not  to  receive  any  benefit   therefrom. 

That  this  proviso  was  intended  to  apply  to  those 
projects  which  were  financed  out  of  this  and  pre- 
vious general  appropriations  and  not  such  projects 
as  Fort  Hall  is  made  clear  by  legislative  history 
and  records.  Referring  to  the  general  irrigation 
appropriation,    the    Senate    Committee    reported: 

"This  is  the  general  item  for  irrigation  work 
amongst  the  Indians.  The  appropriation  pro- 
vides for  the  general  irrigation  force  of  the 
Indian  Office,  the  payment  of  salaries  and  ex- 
penses, as  well  as  providing  for  the  construc- 
tion of  small  irrigation  projects  for  Indians 
who  are  without  funds.  In  other  portions  of 
the  bill  are  found  specific  items  for  irrigation 
which  are  reimbursable.  This  item  is  a  gra- 
tuity,   excepting    for    the    proviso:    'That    all 


moneys 


.'  "  (Report  of  Senate  Committee 


on    Indian    Affairs,    Sen.    Rep.    No.    519,    63d 
Cong.  2d  sess.,  p.  8.) 

Assistant  Commissioner  Merritt  testified  during 
committee  hearings  to  the  same  effect.  He  said 
this  proviso  was  intended  to  apply  to  certain  small 
irrigation  projects  which  had  been  constructed  out 
of  previous  general  appropriations  for  Indians 
who  were  without  funds.  In  the  belief  that  they 
might  "ultimately  be  able  to  pay  for  the  con- 
struction cost"  the  Department  desired  the  author- 
ity to  require  the  Indians  whose  lands  had  been 
Committee  Hearings,  supra,  pp.  190,  276;  incor- 
irrigated   "to  pay   for   that  construction."    (Senate 
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porated   by  reference,   Senate   Committee    Report, 
supra,  pp.  7,  8.) 

In  the  House,  consideration  was  being  given  to 
a  maintenance  appropriation  for  Gila  River  Reser- 
vation, which  as  it  then  stood  was  not  made  reini 
bursable.  Representative  Mondell  pointed  out  that 
part  of  the  general  irrigation  appropriation  seemed 
to  be  intended  for  the  same  purpose  as  this  one; 
that  the  former  was  reimbursable  and  the  latter 
was  not.  He  moved  to  amend  the  item  so  as  to 
make  it  reimbursable  and  the  House  agreed  to  it. 
The  maintenance  item  for  Fort  Hall  similarly  had 
not  been  made  reimbursable  and  an  amendment 
making  it  reimbursable  was  later  also  moved  and 
agreed  to.  (Cong.  Rec,  Vol.  51,  pp.  3572,  3573, 
3659.)  In  thus  agreeing  to  the  amendments,  it 
evidently  was  assumed  that  this  reimbursable  pro- 
viso would  not  apply  to  projects  for  which  specific 
appropriation  was  otherwise  made  in  the  act. 
United  States  v.  St.  Paul,  247  U.S.  310,  318;  Fox 
v.  Standard  Oil,  294  U.S.  87,  96. 

The  Fort  Hall  project  then  was  not  intended  to 
be  included  within  the  terms  of  this  proviso.  In 
no  sense  is  the  latter  repugnant  to  the  1907  exemp- 
tion provision.  Both  are  effective  in  different  areas. 
There  is  no  conflict  and  no  implication  of  a  repeal. 

(c)   The  next  proviso  is  as  follows: 

"That  the  Secretary  of  the  Interior  is 
hereby  authorized  and  directed  to  apportion 
the  cost  of  any  irrigation  project  constructed 
for  Indians  and  made  reimbursable  out  of 
tribal  funds  of  said  Indians  in  accordance  with 
the  benefits  received  by  each  individual  Indian 
so  far  as  practicable  from  said  irrigation  proj- 
ect, said  cost  to  be  apportioned  against  such 
individual  Indian  under  such  rules,  regula- 
tions, and  conditions  as  the  Secretary  of  the 
Interior  may  prescribe.  *  *  *"  (38  Stat.  583. 
This  will  hereafter  be  referred  to  as  the  ap- 
portionment proviso.) 

This  proviso  has  no  application  to  the  Fort  Hall 
project.  The  "cost"  of  that  project  was  not  "made 
reimbursable  out  of  tribal  funds."  Its  cost  was  in- 
tended to  be  reimbursed  out  of  the  moneys  re- 
ceived from  the  sale  of  water  rights  to  the  white 
owners.  (Act  of  March  1,  1907.  See  pp.  2  and  3 
hereof.) 

Moreover,  this  proviso  refers  to  reimbursement 
for  cost  of  construction,  not  operation  and  mainte- 
nance. "Cost"  of  a  project  in  the  ordinary  sense 
means  the  original  cost,  not  that  plus  cost  of 
maintenance.  That  this  meaning  was  here  intended 
is  made  plain  by  the  surrounding  context.  The 
words  "cost  of  any  irrigation  project"  is  used  in 
contradistinction  with  "maintenance  charges"  in 
the   maintenance   proviso.    Two    separate    provisos 


thus  covered  two  differently  characterized  subjects 
and  treated  them  differently.  "Cost  of  any  irriga- 
tion project"  is  followed  by  "constructed";  not 
constructed  and  maintained. 

The  second  half  of  the  sentence,  the  first  half  of 
which  constitutes  the  quoted  proviso,  also  sup- 
ports this  interpretation.  Being  in  the  same  sen- 
tence, separated  by  a  comma  and  connected  by 
"and",  we  may  assume  the  general  subject  matter 
of  both  portions  to  be  the  same.  The  latter  portion 
requires  the  Secretary  to  submit  annually  to  Con- 
gress a  "cost"  account  of  each  irrigation  project. 
It  enumerates  what  this  report  was  to  include.  No 
mention  is  made  of  maintenance  expenses.  On  the 
contrary,  the  only  expenditures  enumerated  are: 
"amount  expended  on  construction";  "amount 
necessary  to  complete";  and  "cost  per  acre  when 
completed."  Thus,  "cost"  is  related  and  limited 
to  construction  as  distinguished  from  maintenance 
expenses. 

Abundant  evidence  that  cost  of  construction,  not 
operation  and  maintenance  charges,  was  intended 
to  be  apportioned,  may  be  found  in  the  legislative 
records.  (Senate  Committee  Report,  supra,  pp.  7, 
8;  Senate  Committee  Hearings,  supra,  pp.  277, 
191,  incorporated  by  reference  in  its  report,  pp.  7, 
8;  Cong.  Rec,  Vol.  51,  p.  3660.) 

Even  as  to  construction  costs  this  proviso  on  its 
face  assumes  the  existence  of  an  obligation  to 
reimburse.  It  merely  provides  for  an  equitable 
method  of  apportionment  of  "cost  *  *  *  made 
reimbursable  out  of  tribal  funds."  There  is  no 
attempt,  express  or  implied,  to  create  an  obliga- 
tion to  reimburse  if  none  existed. 

The  apportionment  proviso  and  the  1907  ex- 
emption provision  have  no  common  subject  mat- 
ter. There  can  be  no  incompatibility.  A  repeal  can- 
not be  implied. 


2. 


We  come  now  to  a  consideration  of  the  main- 
tenance appropriation  provisions  for  Fort  Hall 
since  1914.  Prior  to  1914  they  were  made  without 
provision  for  reimbursement.  (36  Stat.  1063;  37 
Stat.  524;  38  Stat.  87.) 

(a)  In  the  1914  act,  the  appropriation  was  pro- 
vided to  be  "reimbursable  to  the  United  States 
out  of  any  funds  of  the  Indians  occupying  the  Fort 
Hall  Reservation  now  or  hereafter  available."  (38 
Stat.  589.)  In  effect,  by  the  joint  resolution  of 
March  4,  1915,  the  same  appropriation  was  made 
and  it  too  was  similarly  made  reimbursable.  (38 
Stat.  1228.)  A  similar  provision  was  expressly  in- 
cluded in  the  act  of  May  18,  1916.   (39  Stat.  132.) 

These  provisions  did  not  effect  an  implied  re- 
peal of  the  1907  exemption  provision.  In  these 
three  instances  Congress  merely  provided  for  three 
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exceptions  to  the  application  of  the  latter  pro- 
vision. To  the  extent  thereby  provided,  there  was 
inconsistency,  and  a  resulting  modification.  But  the 
older  statute  otherwise  survived.  (Wood  v.  United 
Slates,  41  U.S.  341,  362;  Posadas  v.  National  City 
Bank,  296  U.S.  497,  503,  504;  Solicitor's  Opinion, 
September  18,  1920,  unpublished,  D-48409.) 

(b)  The  act  of  March  2,  1917,  however,  pro- 
vided: 

"For  improvement  and  maintenance  and  op- 
eration of  the  Fort  Hall  irrigation  system, 
$25,000:  Provided,  That  expenditures  here- 
under for  improvements  shall  be  reimbursable 
to  the  United  States  in  accordance  with  the 
provisions  of  the  act  of  March  first,  nineteen 
hundred  and  seven."   (39  Stat.  976.) 

Except  for  the  amount,  the  very  same  words  are 
repeated  in  the  acts  of  May  25,  1918  and  June  30, 
1919   (40  Stat.  571,  41  Stat.  13). 

Here  is  convincing  proof  that  Congress  never 
intended  to  repeal  the  1907  provision  by  the 
1914  act.  Operation  and  maintenance  expenditures 
were  not  made  reimbursable.  Only  improvement 
expenditures  were.  But  this  is  immaterial.  The 
quoted  reference  to  the  1907  act  is  unmistakable 
evidence  that  three,  four,  and  five  years  after  the 
enactment  of  the  1914  act,  Congress  considered  the 
provisions  of  the  1907  act  concerning  reimburse- 
ment of  irrigation  expenditures  at  Fort  Hall  to  be 
still  alive. 

In  Rural  Special  School  District  v.  City  (218 
S.W.  661,  142  Ark.  279)  it  was  held  that  one 
statute  did  not  impliedly  repeal  another.  A  statute 
enacted  later  than  both  had  referred  to  the  earlier 
of  the  two  statutes  as  follows:  "as  provided  in  Act 
321  of  the  Acts  of  1909  *  *  *."  One  ground  for 
the  decision  was  that  there  was  no  conflict  between 
the  two  statutes.  The  other  was  that  a  "court 
should  be  slow  indeed  to  construe  an  act  repealed 
by  implication  which  had  been  treated  by  subse- 
quent legislation,  touching  the  same  subject  mat- 
ter, as  a  living,  and  not  a  dead,  letter  of  the  law." 
(218  S.W.  663.) 

(c)  To  five  of  the  appropriations  was  merely 
added  the  word  "reimbursable".  (40  Stat.  840;  41 
Stat.  1171;  42  Stat.  447,  1165;  43  Stat.  402.)  The 
addition  of  the  word  "reimbursable"  was  neutral 
in  effect.  Reimbursement  should  then  have  been 
made  according  to  existing  law.  Pursuant  to  the 
1907  act,  reimbursement  of  these  appropriations 
should  have  been  made  by  the  Indian  owners  of 
lands  leased  for  more  than  three  years,  and  the 
white  owners  on  the  ceded  tract. 


(d)    Besides  those  already  mentioned,  there  were 
nineteen   Fort   Hall   maintenance  appropriations.* 

None  of  these  made  provision  for  reimbursement. 
They  present  no  difficulties;  they  are  consistent 
with  and  support  the  conclusion  that  the  exemp- 
tion provision  was  not  impliedly  repealed. 


The  construction  of  a  statute  which  the  Depart- 
ment charged  with  its  administration  has  uniformly 
and  consistently  placed  on  it,  is  used  by  the  courts 
as  an  aid  in  interpretation.  (United  States  v. 
Healey,  160  U.S.  136,  145;  Norwegian  Nitrogen 
Co.  v.  United  States,  288  U.S.  294,  315;  46  Harvard 
Law  Review  1033.)  Since  1914  the  practice  of  the 
Department  in  assessing  operation  and  mainte- 
nance charges  at  Fort  Hall  has  not  been  uniform. 
Opinions  on  whether  the  1907  exemption  pro- 
vision survived  the  1914  act  have  been  conflicting. 

Prior  to  1914,  the  assessments  had  been  levied 
only  against  the  white-owned  lands  on  the  ceded 
portion  of  the  reservation.  (Assessment  orders  of 
March  10,  1911,  December  2,  1911,  February  28, 
1912,  undated  telegram  from  First  Assistant  Secre- 
tary to  Dietz,  fixing  1913  charges.)  For  the  1914, 
1915,  and  1916  irrigation  seasons,  the  white  owners 
were  assessed.  Though  this  is  not  quite  clear  the 
Indians  were  apparently  merely  debited  the 
amount  of  the  maintenance  appropriations,  which 
during  these  years  were  made  reimbursable  out  of 
any  available  funds  of  the  Indians.  (Orders  of 
September  11,  1914,  February  26,  1915,  March  21, 
1916.)  For  the  seasons  from  1917  to  1925,  inclu- 
sive, "each  acre  of  land  irrigable  from  the  Fort 
Hall  system,"  was  assessed.*  There  was  thus  indi- 
cated an  opinion  that  the  1914  act  had  rendered 
inoperative  the  injunction  of  the  1907  act  against 
charging  the  Indians. 

In  1926  there  was  a  change.  The  Assessment 
Order  of  the  Secretary  provided  for  assessment 
"against  all  lands  in  white  ownership  and  on  which 
fee  patents  shall  have  been  issued  to  the  Indian 
and  where  trust  patent  lands  are  leased."  (Order 
of  March  3,  1926.)  This  order  was  based  upon 
a  letter  of  the  Commissioner  of  Indian  Affairs  to 
the  Secretary  dated  February  26,  1926.  In  it  he 
said:  "The  order  fixing  the  charges  for  1926  is 
similar  to  the  order  fixing  such  charges  in  1925 
except  that  specific  mention  is  made  relative  to 
trust  patent  Indian  lands  in  view  of  the  provisions 


*  38  Stat.  1157;  39  Stat.  31;  41  Stat.  408.  418;  42  Stat.  568,  1189. 
1539;  43  Stat.  1152;  44  Stat.  464.  945,  1257;  45  Stat.  212,  1574; 
46  Stat.  290,  1127;  47  Stat.  830;  48  Stat.  370;  49  Stat.  187;  Act  of 
June   22,    1936,    Public    No.    741. 

*  Orders  of  February  21.  1917,  February  4,  1918,  February  21, 
1919.  February  9,  1920,  February  4,  1921,  March  10,  1922.  February 
27,    1923,    March   20,    1924,    March   28.    1925. 
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of  an  act  of  March  1,  1907  *  *  *."  A  summary  of 
the  exemption  provision  followed.  The  1907  act 
was  still  considered  quite  alive.  This,  though  even 
this  order  did  not  fully  comply  with  the  1907  pro- 
vision. According  to  the  statute,  Indian  owners, 
regardless  of  the  nature  of  or  restrictions  on  their 
title,  were  not  to  pay;  the  only  exception  was  when 
their  lands  were  leased  for  more  than  three  years. 
This  order  assessed  Indians  if  fee  patents  had  been 
granted  them,  or  if  trust  patent  lands  were  leased, 
regardless  of  the  term  of  the  lease.  The  orders  of 
January  27,  1927,  February  7,  1928,  and  January 
21,  1929,  contained  the  very  same  language  as 
that  quoted  from  the  1926  order. 

On  March  6,  1929,  however,  the  Commissioner 
wrote  the  Secretary  recommending  a  modification 
of  the  January  21,  1929,  order.  After  quoting  the 
exemption  provision  of  the  1907  act,  he  said: 

"In  view  of  the  provisions  of  the  law  above 
cited,  it  is  recommended  that  the  order  be 
modified  so  as  to  authorize  the  assessment  of 
operation  and  maintenance  charges  for  the 
season  1929  at  the  rate  designated  against  'all 
lands  in  white  ownership  and  against  lands 
in  Indian  ownership  under  lease  for  a  longer 
term  than  three  years.'  " 

The  suggested  modification  would  have  resulted 
in  complete  compliance  with  the  1907  act  and  is 
in  my  opinion  the  form  in  which  all  operation 
and  maintenance  assessment  orders  should  have 
been  and  now  should  be  promulgated.  Because  of 
an  opinion  of  the  Solicitor,  dated  March  15,  1929, 
hereinafter  more  fully  discussed,  the  recommenda- 
tion was  not  accepted  and  the  order  not  modified 
(M-18556.) 

In  1930  the  assessment  was  levied  "against  all 
lands  in  white  ownership,  and  against  all  lands  in 
Indian  ownership  on  ivhich  the  restrictions  have 
been  removed,  and  against  all  restricted  lands  that 
are  leased."  (Order  of  February  10,  1930.)  The 
same  language  has  been  used  in  all  succeeding 
orders  (March  5,  1931,  December  29,  1931,  January 
6,  1933,  February  28,  1934;  the  latter  order  is 
effective  until  further  notice)  .  Within  the  terms 
of  these  current  orders  there  is  not  full  compliance 
with  the  1907  act.  Indians  are  charged  if  their 
restrictions  have  been  removed,  or  if  they  have 
leased  their  lands,  regardless  of  the  terms  of  the 
leases. 

Three  unpublished  opinions  of  the  Solicitor 
similarly  reflect  vacillation  and  doubt.  On  Decem- 
ber 13,  1916,  it  was  held  the  assessments  should 
be  levied  against  all,  white  and  Indian  alike 
(D-40929).  On  September  18,  1920,  the  holding 
was  that  the  1907  provision  had  not  been  repealed, 
except  as  the  act  of  1914,  joint  resolution  of  1915 


and  act  of  1916  made  the  operation  and  mainte- 
nance appropriations  provided  by  these  statutes 
reimbursable  (D-48409) .  On  March  15,  1929,  it 
was  held  that  the  1914  act  had  completely  repealed 
the  1907  provision    (M-18556). 

The  practice  of  the  Department  in  administering 
and  construing  the  1907  and  1914  acts  present  no 
obstacle  to  a  conclusion  that  the  1907  act  is  still  in 
force.  It  has  neither  been  uniform,  consistent  nor 
unchallenged.  (United  States  v.  Healey,  160  U.S. 
136,  145;  Norwegian  Nitrogen  Co.  v.  United  States, 
288  U.S.  294,  315;  46  Harvard  Law  Review  1033.) 

(a)  In  the  1916  opinion  Solicitor  Mahaffie  held 
that  the  Indian  lands  should  bear  their  propor- 
tionate share  of  the  operation  and  maintenance 
charges.  His  only  reason  for  so  holding  was  that 
the  three  successive  reimbursable  appropriations 
of  the  1914,  1915,  and  1916  acts  evidenced  an 
intention  that  the  Indians  as  well  as  the  whites 
should  pay  the  charges.  That  Congress  never  so  in- 
tended is  made  abundantly  clear  by  subsequent 
legislation.  None  of  the  Fort  Hall  appropriations 
made  since  1916  was  accompanied  by  any  such 
provision  for  reimbursement  of  operation  and 
maintenance  charges.  The  three  appropriation  acts 
immediately  following  those  on  which  Solicitor 
Mahaffie  relied  contain  affirmative  evidence  that 
the  1907  provision  was  still  considered  by  Con- 
gress to  be  alive;  and  nothing  in  later  legislation 
supports  a  contrary  conclusion. 

(b)  The  1920  opinion  of  the  Solicitor  concerned 
both  construction  and  operation  and  maintenance 
charges.  Again,  no  consideration  was  given  the 
three  1914  provisos.  The  opinion  refers  to  the  one 
of  1916,  and  to  the  four  statutes  enacted  since  that 
opinion,  three  of  which  provided  for  reimburse- 
ment "in  accordance  with  the  provisions  of  the  act 
of  March  1,  1907",  and  the  fourth  made  no  pro- 
vision for  reimbursement  (acts  of  March  2,  1917, 
May  25,  1918,  June  30,  1919,  and  February  14, 
1920)  .  It  concludes:  "The  provision  in  the  act  of 
March  1,  1907,  exempting  lands  in  Indian  owner- 
ship has  not  been  abrogated  by  subsequent  law, 
except  as  to  expenditures  made  from  the  appro- 
priations provided  by  the  acts  of  August  1,  1911, 
joint  resolution  of  March  4,  1915,  and  act  of  May 
18,  1916."  With  this  conclusion  I  am  in  complete 
accord. 

Even  as  regards  construction  charges  the  1920 
opinion  did  not  mention  the  reimbursable  pro- 
viso. It  only  gave  consideration  to  the  apportion- 
ment proviso.  The  assumption  is  implicit  that  the 
latter  proviso  concerned  construction  and  not 
maintenance  charges.  Moreover,  it  was  held  that 
the  Fort  Hall  project  was  "not  within  the  purview 
of  this  provision.  The  cost  is  not  made  'reimburs- 
able out  of  tribal  funds  of  the  Indians."    (p.  3.) 
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(c)  The  1929  opinion  held  the  1907  provision 
was  repealed  by  the  1914  act.  Apparently  the  re- 
imbursable and  apportionment  provisos  were  not 
considered  material,  for  no  mention  was  made  of 
them.  The  maintenance  proviso  alone  is  discussed. 
I  agree  with  so  much  of  the  opinion  as  held  the 
power  granted  to  the  Secretary  by  that  proviso 
was  discretionary.  For  the  reasons  herein  before 
fully  set  forth,  I  cannot  agree  there  was  a  repeal. 
His  opinion  relied  on  the  language  of  the  law,  a 
portion  of  the  report  of  the  Senate  Committee, 
and  an  opinion  of  the  Attorney  General.  There  is 
nothing  in  the  language  of  the  law  from  which 
the  implication  of  a  repeal  would  necessarily  fol- 
low. The  portion  of  the  Senate  Committee  report 
which  is  referred  to  both  in  this  opinion  and  that 
of  the  Attorney  General  had  no  application  to  the 
maintenance  proviso  or  to  maintenance  charges. 
What  was  being  discussed  was  the  apportionment 
proviso,  which  concerned  only  construction  charges 
and  in  any  event  did  not  apply  to  Port  Hall. 
(Senate  Committee  Report,  supra,  pp.  7,  8.) 

The  Attorney  General's  opinion  (33  Opinions, 
Attorney  General,  25)  concerned  the  liability  of 
purchasers  of  Indian  lands  on  the  Wind  River 
Reservation  for  payment  of  construction  charges. 
It  held  there  was  no  such  liability  because  (a)  the 
purchasers  had  bought  in  reliance  on  representa- 
tions there  would  be  no  such  charges,  and  (b)  the 
1914  apportionment  proviso  did  not  necessarily 
apply  to  white  purchasers.  Construction,  not  oper- 
ation and  maintenance  charges  were  involved.  The 
only  portion  of  the  1914  act  considered  directly  in- 
volved was  the  apportionment  proviso.  It  was  said: 
"A  question  arose  as  to  whether  the  proviso  in  the 
act  of  1914  directing  the  apportionment  of  costs  was 
applicable  at  all  to  the  Wind  River  Reservation, 
and  the  Solicitor  lor  your  Department  gave  an 
opinion  that  it  does  so  apply."  But  in  the  1920 
Fort  Hall  opinion,  the  Solicitor  said:  "The  Fort 
Hall  project  is  not  within  the  purview  of  this 
provision.  The  cost  is  not  made  'reimbursable  out 
of  tribal  funds  of  the  Indians.'  In  this  respect  it 
differs  from  the  Wind  River  project,  subject  of  my 
opinion  of  May  25,  1920  *  *  *"  There  was  no 
such  statute  as  the  Fort  Hall  exemption  provision 
in  the  case  of  Wind  River.  No  question  of  implied 
repeal  was  involved.  The  Attorney  General's 
opinion  furnishes  no  support,  by  analogy  or  other- 
wise, for  a  conclusion  contrary  to  mine. 

To  the  extent  that  the  Solicitor's  opinion  of 
March  15,  1929  is  inconsistent  with  this  opinion,  it 
is  overruled. 

5. 


such  doubt,  it  should  be  resolved  in  favor  of  the 
Indians.    (Choate  v.   Trapp,  224  U.S.  665,  675.) 

In  that  case  the  question  was  whether  allotted 
Indian  lands  could  be  taxed  despite  a  provision 
in  the  statute  under  which  patents  had  been 
issued  that  they  were  to  be  non-taxable  during 
the  period  involved.  It  was  held  the  exemption 
there  considered  was  a  constitutionally  protected 
contract  and  property  right  of  which  the  Indians 
could  not  be  deprived  without  due  process  of  law. 
The  analogy  between  exemption  from  taxation 
and  exemption  from  payment  of  maintenance 
charges  is  close.  So  that  if  we  were  to  construe  the 
1914  act  as  an  attempt  to  repeal  the  1907  exemp- 
tion provision,  it  might  well  be  argued  that  the 
attempted  repeal  was  beyond  the  power  of  Con- 
gress. 

But  apart  from  this,  the  Choate  case  is  authority 
for  a  rule  of  construction  directly  applicable  to  our 
problem.  The  argument  had  been  made  that  tax 
exemptions  are  strictly  construed.  The  Court 
applied  another  rule  of  construction,  "recognized, 
without  exception,  for  more  than  a  hundred  years" 
(224  U.S.  675)  : 

"But  in  the  Government's  dealings  with  the 
Indians  the  rule  is  exactly  the  contrary.  The 
construction,  instead  of  being  strict,  is  liberal; 
doubtful  expressions,  instead  of  being  resolved 
in  favor  of  the  United  States,  are  to  be  resolved 
in  favor  of  a  weak  and  defenseless  people,  who 
are  wards  of  the  nation,  and  dependent  wholly 
upon  its  protection  and  good  faith." 

In  my  opinion,  the  only  Indian  owned  lands 
on  the  Fort  Hall  Reservation  which  may  be  assessed 
for  operation  and  maintenance  charges  are  those 
whose  owners  have  leased  them  for  more  than 
three  years.  All  other  Indian  owners  have  the  right 
to  receive  water  without  payment  of  such  charges. 

Nathan  R.  Margold, 

Solicitor. 

Approved:   September  24,    1936. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Osage— Administrator's  Fee 

September  25,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 


I  think  there  can  be  no  substantial  doubt  with 
regard  to  the  conclusion  that  the  1907  exemption 
provision  is  still  in  force.  But  even  if  there  were 


The  attached  letter  dated  May  29  from  the 
Superintendent  of  the  Osage  Indian  Agency  on 
which  you  have  endorsed  a  recommendation  that 


680 


Department  of  the  Interior 


September  25,1936 


certain  fees  be  allowed  to  the  joint  administrators 
of  the  estate  of  Luther  P.  Mosier,  deceased  Osage 
Indian,  and  their  attorney,  is  returned  for  further 
consideration. 

The  fees  which  you  recommend  are  less  than 
the  amounts  allowed  by  the  County  Court  of  Osage 
County.  The  jurisdiction  of  this  Department  to 
review  the  action  of  the  county  court  in  matters 
of  this  kind  depends  upon  whether  the  Depart- 
ment has  jurisdiction  and  control  over  the  funds 
from  which  the  fees  are  to  be  paid.  It  appears  from 
the  order  of  the  court  that  the  administrators  had 
in  their  hands  some  $1,100  from  which  amount 
the  court  directed  that  the  fees  of  the  administra- 
tors and  their  attorney  be  paid.  Information  at 
hand  indicates  that  about  one  half  of  the  sum  in 
the  hands  of  the  administrator  is  clearly  unrestrict- 
ed and  that  the  balance  was  derived  from  rents 
collected  on  certain  restricted  property  located  in 
the  State  of  Missouri,  which  property  was  pur- 
chased for  the  decedent  in  his  lifetime  and  con- 
veyed to  him  by  deed  restricting  alienation  without 
the  approval  of  the  Secretary  of  the  Interior.  In 
view  of  the  restrictions  resting  upon  this  property 
the  Secretary  rightfully  could  have  insisted  upon 
collection  of  these  rents  by  the  Superintendent  of 
the  Osage  Indian  Agency.  But  inasmuch  as  the 
decedent  was  of  less  than  one  half  Indian  blood  it 
would  have  been  the  duty  of  the  Secretary  under 
section  4  of  the  act  of  March  2,  1929  (45  Stat.  1478), 
to  deliver  such  funds  to  the  administrators  "to  be 
administered  upon  according  to  the  laws  of  the 
State  of  Oklahoma."  Such  funds  thereupon  would 
have  been  available  for  payment  of  expenses  of  the 
administration,  etc.,  under  order  of  the  court.  Con- 
gress has  not  seen  fit  to  require  that  such  orders  be 
approved  by  the  Secretary  of  the  Interior. 

It  is  my  opinion,  therefore,  that  the  county 
court  in  allowing  the  fees  mentioned  above  acted 
within  its  jurisdiction  and  that  the  matter  is  not 
subject  to  review  by  the  Department.  In  this  con- 
nection your  attention  is  called  to  the  case  of  Hines 
v.  Stein  (298  U.S.  94) ,  in  which  the  Administrator 
of  the  Veterans'  Bureau  attempted  to  control  the 
action  of  the  local  court  in  allowing  a  fee  to  the 
attorney  for  the  guardian  of  a  veteran.  Holding 
that  the  action  of  the  Administrator  was  unauthor- 
ized, the  court  said: 

"But  we  find  nothing  in  any  of  these  Acts 
of  Congress  which  definitely  undertakes  to  put 
limitation  upon  state  courts  in  respect  of 
guardians  or  to  permit  any  executive  officer, 
by  rule  or  otherwise,  to  disregard  and  set  at 
naught  orders  by  courts  to  guardians  appoint- 
ed by  them.  Conflict  in  respect  of  such  mat- 
ters   between    state    courts    and    the    federal 


government,  its  officers  or  bureaus  would  be 
unseemly,  perhaps  extremely  unfortunate. 
And  in  the  absence  of  compelling  language, 
we  cannot  conclude  that  there  was  intention 
to  create  a  situation  where  this  probably  would 
occur." 

I  recommend  that  the  Superintendent  of  the 
Osage  Indian  Agency  be  advised  that  the  action  of 
the  county  court  in  fixing  the  fees  to  be  allowed 
in  this  case  is  not  subject  to  review  by  this  Depart- 
ment. 

Nathan  R.  Margold, 

Solicitor. 


Patents— Mineral  Rights 


October  1,  1936. 


M-28614 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


The  Commissioner  of  the  General  Land  Office 
has  invited  attention  to  five  cases  in  which,  through 
inadvertence,  patents  have  been  issued  without 
mineral  reservation  required  by  applicable  law  and 
where  six  years  have  elapsed  since  the  issuance  of 
the  patents,  and  he  requests  instructions  as  to 
what  action  should  be  taken  in  these  and  similar 
cases  hereafter  arising  "for  the  purpose  of  estab- 
lishing or  maintaining  the  right  of  the  Federal 
Government  to  the  mineral  deposits."  This  opinion 
on  the  subject  is  submitted  for  your  consideration. 

The  cases  are:  (1)  a  patent  issued  February  4, 
1919,  on  a  desertland  entry  in  a  petroleum  re- 
serve in  which  the  final  certificate  contained  a 
mineral  reservation  under  the  act  of  July  17,  1914 
(38  Stat.  509) ,  and  on  which  subsequently  oil 
was  discovered  and  produced;  (2)  a  patent  issued 
January  5,  1920,  for  an  additional  stock-raising 
entry  under  the  act  of  December  29,  1916  (39  Stat. 
862)  ,  under  which  all  minerals  are  reserved;  (3) 
a  patent  issued  February  26,  1920,  on  a  stock- 
raising  entry,  the  final  certificate  containing  the 
proper  mineral  reservation;  (4)  a  patent  issued 
May  26,  1923,  on  a  desertland  entry  properly  im- 
pressed with  a  mineral  reservation  under  the  act 
of  July  17,  1914,  by  reason  of  an  application  for 
oil  and  gas  permit  for  the  land  prior  to  perfection 
of  the  entry;  (5)  a  fee  patent  without  mineral 
reservation  issued  to  an  Indian  on  land  within  the 
Blackfeet  Indian  Reservation  October  6,  1927,  in 
substitution  for  a  trust  patent  issued  June  6,  1922, 
wherein  was  reserved  all  minerals  for  the  benefit  of 
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the  Blackfeet  Tribe  of  Indians,  in  accordance  with 
the  provisions  of  the  act  of  June  30,  1919  (41  Stat. 
17) .  In  none  of  these  cases  does  the  patent,  by 
reference  to  statute,  in  acreage,  or  in  any  other 
manner,  contain  anything  upon  its  face  to  indicate 
that  it  could  not  legally  be  issued  to  convey  both 
surface  and  all  mineral  deposits. 

In  issuing  a  patent,  the  Executive  branch  of  the 
Government  acts  not  as  a  principal  but  as  an  agent, 
deriving  its  entire  authority  from  acts  of  Congress. 
Shaw  v.  Kellogg,  170  U.S.  313.  Under  familiar 
principles  of  agency,  a  third  party  dealing  with  an 
agent  may  not  rely  upon  acts  which  exceed  the 
limits  of  the  agent's  authority,  if  he  has  actual  or 
constructive  notice  of  those  limits.  Tiffany  on 
Agency,  sec.  19.  In  dealing  with  a  public  agent, 
whose  authority  is  necessarily  prescribed  and 
limited  by  the  language  of  some  statute,  the  private 
citizen  is  put  upon  notice  of  these  limitations.  This 
rule  may  cause  hardships  in  particular  cases  where 
the  relevant  statutes  are  obscure,  but,  as  was  said 
in  Whiteside  v.  United  States,  93  U.S.  247,  257: 
"it  is  better  that  an  individual  should  occasionally 
suffer  from  the  mistakes  of  public  officers  or  agents, 
than  to  adopt  a  rule  which,  through  improper 
combinations  or  collusion,  might  be  turned  to  the 
detriment  of  the  public.  *  *  *  Individuals  as  well 
as  courts  must  take  notice  of  the  extent  of  author- 
ity conferred  by  law  upon  persons  acting  in  an 
official  capacity,  and  the  rule  applies  in  such  case 
that  ignorance  of  the  law  furnishes  no  excuse  for 
any  mistake  or  wrongful  act." 

Moreover,  in  each  of  the  five  cases  here  pre- 
sented, the  patentee  and  present  owner  of  the  land 
had  actual  notice  that  mineral  rights  were  reserved 
by  act  of  Congress  and  did  not  pass  with  the 
surface  rights.  In  case  No.  1  express  consent  to  this 
reservation  was  given  by  the  patentee  after  the 
issuance  of  the  final  certificate  but  before  the  is- 
suance of  the  patent.  In  case  No.  4,  the  entryman 
filed  in  the  district  land  office  his  express  consent 
that  his  entry  be  made  subject  to  the  provisions 
and  reservations  of  the  act  of  July  17,  1914.  In 
cases  Nos.  2  and  3  the  applications  are  made  ex- 
pressly "subject  to  the  reservation  to  the  United 
States  of  all  coal  and  other  minerals  in  the  land." 
In  case  No.  5,  the  trust  patent  issued  prior  to  the 
final  fee  patent  expressly  reserved  all  mineral 
rights  to  the  Blackfeet  Tribe. 

Thus  in  each  of  the  cases  presented  the  patentee 
had  actual  notice  that  mineral  rights  were  not  to 
be  conveyed  with  the  surface  of  the  land. 

A  long  line  of  decided  cases  maintains  that 
patents  issued  in  violation  of  law  may  be  vacated 
or  corrected  through  proper  and  timely  legal 
proceedings. 

In  Proctor  v.  Painter,  15  F.  (2d)  974  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  declared: 


"The  question  whether  a  patent  from  the 
United  States  for  public  lands  is  valid  or  in- 
valid is  not  always  one  of  easy  solution.  The 
Supreme  Court  has  repeatedly  held  that  pat- 
ents for  lands  which  have  been  previously 
granted,  reserved  or  appropriated  are  absolute- 
ly void.  Morton  v.  Nebraska,  21  Wall.  660,  22 
L.  Ed.  639;  St.  Louis  Smelting  Co.  v.  Kemp, 
104  U.S.  636,  26  L.  Ed.  875;  Burfenning  v. 
Chicago,  St.  Paul,  etc.,  R.  Co.,  163  U.S.  321, 
16  S.  Ct.  1018,  41  L.  Ed.  175;  Salt  Lake  Inv.  Co. 
v.  Oregon  Short  Line,  246  U.S.  446,  38  S.  Ct. 
348,  62  L.  Ed.  823.  On  the  other  hand,  if  the 
Land  Department  has  jurisdiction  to  dispose 
of  the  land  and  to  issue  a  patent  therefor, 
an  erroneous  determination  of  the  facts  upon 
which  the  right  to  a  patent  depends,  or  an 
entire  failure  to  determine  such  facts,  will  not 
avoid  the  patent.  Burke  v.  Southern  Pacific 
R.  Co.,  234  U.S.  669,  34  S.  Ct.  907,  58  L.  Ed. 
1527. 

"Inasmuch  as  the  authority  or  jurisdiction  to 
issue  patents  for  coal  underlying  public  lands 
which  have  been  withdrawn  or  classified  as 
coal  lands,  or  are  valuable  for  coal,  was  en- 
tirely withdrawn  from  the  Land  Department 
by  the  act  of  1910,  supra,  it  would  seem  that 
this  case  is  controlled  by  the  former  rule, 
because  the  land  in  question  was  known  to  be 
valuable  for  coal  at  the  date  of  the  issuance  of 
the  patent,  if  it  was  not  then  classified  as  such. 
It  was  so  alleged  in  the  complaint  and  it  so 
appeared  from  the  application  for  the  patent 
itself.  It  would  seem  therefore  that  the  patent 
was  void  in  so  far  as  it  attempted  to  convey 
the  underlying  coal,  unless  the  proper  reserva- 
tion is  read  into  the  patent." 

Accordingly,  the  Court  held  that  the  patent, 
though  absolute  on  its  face,  did  not  divest"  the 
United  States  of  its  ownership  of  minerals  in  the 
patented  area.  This  decision  is  in  line  with  the 
general  rule  that  legally  unauthorized  exceptions, 
conditions,  or  reservations  in  a  patent  are  void. 
Burke  v.  Southern  Pacific  R.  Co.,  234  U.S.  669; 
Shaw  v.  Kellogg,  170  U.S.  313;  Davis's  Administra- 
tion v.  Weibbold,  139  U.S.  507;  Francis  v.  Francis, 
203  U.S.  303;  Roberts  v.  Southern  Pac.  Co.,  186  Fed. 
934.  The  rule  that  deprives  the  Government  of  ad- 
vantageous clauses  erroneously  inserted  in  a  patent 
should  work  both  ways.  It  would  be  unfair  and 
unreasonable  to  hold  that  a  legal  error  in  a  patent 
which  inconveniences  the  individual  patentee  may 
be  corrected  or  held  null  and  void  but  that  a  legal 
error  which  is  detrimental  to  the  public  is  beyond 
human  correction. 

The  general  rule  is  clear  enough  that  the  act  of 
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an  executive  officer  in  issuing  a  patent  cannot  con- 
vey an  interest  which  the  law  reserves,  that  a  patent 
absolute  on  its  face  is  necessarily  qualified  by  the 
limitations  of  the  statute  under  which  it  issues,  and 
that  such  limitations  are,  in  effect,  a  part  of  the 
patent. 

As  was  said  in  the  case  of  Swendig  v.  Washington 
Co.,  265  U.S.  322,  332,  in  which  the  Supreme  Court 
held  that  a  patent  absolute  on  its  face  was  qualified 
by  a  departmental  regulation  continuing  in  force 
a  revocable  right  of  way  previously  granted  to  a 
third  party: 

"The  fact  that  the  patents  did  not  have 
thereon  a  notation  of  the  prior  permit  is  not 
controlling.  *  *  *  The  issuing  of  the  patents 
without  a  reservation  did  not  convey  what  the 
law  reserved.  They  are  to  be  given  effect 
according  to  the  laws  and  regulations  under 
which  they  were  issued." 

To  the  same  effect,  see:  Stoddard  v.  Chambers, 
2  How.  284,  318;  Chambers  v.  Atchison,  T.  &  S.  F. 
7?y.,255Pac.  1092  (Ariz.). 

In  United  States  v.  Joyce,  240  Fed.  610,  the 
patent  made  no  reference  to  the  act  of  July  4,  1884 
(23  Stat.  76) ,  under  which  application  for  the 
patent  had  been  made.  Nevertheless  the  Court  held 
that  the  patent  was  subject  to  restraints  upon 
alienation   specified   in    that  act. 

To  the  same  effect,  see:  United  States  v.  Hemmer, 
195  Fed.  790,  rev'd  on  other  grounds,  204  Fed.  898, 
241,  U.S.  379;  Felix  v.  Yaksum,  77  Wash.  519,  137 
Pac.  1037;  Taylor  v.  Brown,  5  Dak.  335. 

Applying  the  foregoing  principles  to  the  facts 
revealed  in  these  cases  I  conclude  that  the  United 
States  is  at  liberty  to  assert  title  to  the  reserved 
minerals,  through  any  appropriate  legal  or  equi- 
table action,  unless  such  action  is  barred  by  an 
applicable  statute  of  limitations. 

We  come  to  consider,  then,  the  effect  of  section 
8  of  the  act  of  March  3,  1891  (26  Stat.  1099)  , 
which  provides: 

"*  *  *  suits  to  vacate  and  annual  patents 
hereafter  issued  shall  only  be  brought  within 
6  years  after  the  date  of  the  issuance  of  such 
patents." 

In  the  first  place,  it  is  clear  that  this  statute  has 
no  application  to  case  5,  in  which  the  reservation 
of  mineral  rights  was  for  the  benefit  of  the  Black- 
feet  Tribe.  It  has  been  held  that  section  8  of  the  act 
of  March  3,  1891,  cannot  be  invoked  to  validate 
patents  issued  by  the  United  States  "in  alleged 
violation  of  rights  of  its  Indian  wards  and  of  its 


obligations  to  them."  United  States  v.  Minnesota, 
270  U.S.  181,  196;  and  see  cases  therein  cited. 

With  respect  to  cases  1  to  4,  a  more  serious 
question  is  presented.  Clearly,  in  these  four  cases, 
a  suit  to  vacate  and  annul  the  patents  is  now 
barred  by  the  statute.  It  makes  no  difference 
whether  the  patent  originally  issued  was  "void"  or 
"voidable".  So  far  as  the  interest  of  the  United 
States  is  concerned,  any  doubt  that  may  be  cast 
upon  the  validity  of  the  patent  is  dispelled  by  the 
running  for  the  period  of  limitations.  United 
States  v.  Winona  and  St.  Peter  R.R.  Co.,  165  U.S. 
463;  United  States  v.  Chandler-Dunbar  Water 
Power  Co.,  209  U.S.  447;  and  see  Louisiana  v. 
Garfield,  211  U.S.  70,  77. 

Does  this  mean  that  the  United  States  is  without 
remedy  in  the  premises  and  that  the  patentees 
have  acquired  a  perfect  title  to  minerals  for  which 
they  never  applied?  I  think  not.  The  statute 
forbids  "suits  to  vacate  and  annul  patents."  It 
does  not  forbid  a  suit  to  construe  or  reform  the 
patent  or  to  quiet  title  to  mineral  rights. 

A  question  essentially  similar  to  that  here 
presented  was  before  the  United  States  Supreme 
Court  in  Independence  Coal  and  Coke  Co.  v. 
United  States,  274  U.S.  640.  Suit  had  been  brought 
by  the  United  States  to  impress  a  trust  upon  cer- 
tain lands  secured  through  fraud  and  to  compel 
the  reconveyance  of  these  lands  to  the  United 
States.  The  period  of  the  statute  of  limitations  had 
already  run,  and  the  statute  was  put  forward  as 
a  defense  to  the  action.  The  district  court  dismissed 
the  bill  as  barred  by  the  statute.  This  decision  was 
reversed  in  the  Court  of  Appeals  for  the  Eighth 
Circuit,  which  disposed  of  the  defense  of  limita- 
tion with  the  following  comments: 

"In  United  States  v.  Winona  &  S.  P.  R.  R. 
Co.,  165  U.S.  463,  17  S.  Ct.  368,  41  L.  Ed.  789; 
Shaw  v.  Kellogg,  170  U.S.  312,  18  S.  Ct.  632, 
42  L.  Ed.  1050,  and  other  cases,  it  has  been 
held  that  a  certificaton  of  lands  by  the  Secre- 
tary under  statutory  authority  therefor  has 
the  same  legal  effect  as  a  patent;  and  it  is 
argued  here  that  this  suit  was  brought  to  avoid 
the  certification.  We  think  a  mere  reading  of 
the  bill  demonstrates  that  view  is  a  miscon- 
ception. As  to  this  suit,  it  is  rather  an  accept- 
ance of  the  Secretary's  certification  than  an 
attack  upon  it.  The  Act  of  March  3,  1891, 
provides  that  suits  to  vacate  and  annul  patents 
shall  only  be  brought  within  six  years  after 
the  date  of  the  issuance  of  such  patents.  This 
suit  was  not  brought  to  vacate  and  annul  the 
Secretary's  certificate.  That  is  no  part  of  its 
purpose.  No  such  relief  is  sought.  We  think  the 
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statute  relied  on  has  no  application  to  this 
case." 

The  case  was  brought  before  the  Supreme  Court 
on  certiorari  and  that  court  declared  in  its  opinion, 
per  Justice  Stone  (McReynolds,  Sutherland  and 
Butler,  J  J.  dissenting)  : 

"The  Statute  of  Limitations  relied  on  pro- 
vides that  suits  by  the  United  States  'to  vacate 
and  annul  any  patent  *  *  *  shall  only  be 
brought  within  six  years  after  the  date  of  the 
issuance  of  such  patents.'  A  point  much  ar- 
gued here  was  whether  a  certification  of  pub- 
lic lands  is  a  patent  within  the  meaning  of  the 
statute.  But  that  is  a  question  which  we  need 
not  decide.  Statutes  of  limitation  against  the 
United  States  are  to  be  narrowly  construed. 
United  States  v.  Whited  &  Wheless,  246  U.S. 
552,  561.  And  we  think  it  plain  that  the  pres- 
ent suit,  founded  on  equitable  grounds,  to 
compel  a  conveyance  of  title  derived  from  a 
certification  by  the  government  is  not  a  suit 
to  cancel  the  certification.  See  United  States  v. 
New  Orleans  Pacific  Ry.,  248  U.S.  507,  510, 
518." 

A  somewhat  similar  case  is  United  States  v. 
Joyce,  240  Fed.  610.  In  that  case,  through  clerical 
error,  an  ordinary  patent  was  issued  to  an  Indian, 
omitting  the  required  declaration  that  the  prop- 
erty should  be  held  in  trust  for  25  years.  In  a  suit 
brought  by  the  United  States  against  a  third  party 
to  whom  the  land  had  been  transferred  during 
the  unstated  trust  period,  the  defendant  sought  to 
maintain  the  validity  of  the  patent  actually  issued, 
and  pleaded  the  statute  of  limitations.  Overruling 
this  defense,  the  court  declared: 

"*  *  *  the  chief  trouble  is  that  the  govern- 
ment does  not  seek  to  vacate  or  annul  the  pat- 
ent, as  shown  by  the  prayer  to  this  bill  which 
we  have  set  out.  It  does  seek  to  have  a  decree 
that  the  defendant,  now  Nellie  N.  Coffey,  has 
no  estate  or  interest  in  the  lands,  and  that  it 
be  decreed  that  the  title  of  complainant  is  good 
and  valid,  save  all  rights  acquired  by  the  par- 
ties under  the  act  of  Congress  of  July  4,  1884, 
and  that  the  defendant  be  enjoined  from  as- 
serting any  claim  adverse  to  the  complainant, 
and  for  general  equitable  relief. 

"True,  the  United  States  alleges  in  its  bill 
that  the  patent  is  void  and  of  no  effect  in  so 
far  as  it  exceeds  the  patent  prescribed  by  the 
act  of  July  4,  1884;  but  there  is  no  prayer  that 
it  be  so  decreed.  It  may  be  conceded  that,  if 


this  were  an  action  to  cancel  or  annul  the  pat- 
ent, the  statute  of  limitations  would  apply; 
but  it  becomes  more  manifest  that  this  is  not 
an  action  to  cancel  or  annul  the  patent  when 
it  is  recalled  that  the  heirs  of  John  Wakemup, 
Sr.,  for  aught  that  appears,  are  still  the  owners 
of  an  undivided  two-thirds  of  the  lands  de- 
scribed other  than  lot  4,  and  none  of  them  are 
made  parties  to  this  action  at  all.  This  cannot 
be  considered  as  an  action  to  annul  and  can- 
cel the  patent.  It  is  an  action  rather  to  con- 
strue the  patent  in  accordance  with  the  law 
under  which  it  was  issued.  In  Pitan  v.  United 
States,  241  Fed.  364,  --  CCA.  -,  this  court 
held  that  this  statute  did  not  bar  the  action 
to  recover  damages  against  a  vendee  who  had 
obtained  title  to  government  land  by  fraud, 
and  in  like  manner  it  does  not  bar  an  action 
to  construe  a  patent  and  enforce  it  as  con- 
strued." 

A  similar  distinction  between  a  suit  to  annul 
and  a  suit  to  construe  is  taken  in  the  case  of  Van 
Ness  v.  Rooney,  116  Pac.  392  (Cal.).  In  that  case 
action  was  brought  by  a  private  individual  claim- 
ing certain  mining  rights  to  quiet  his  title  thereto 
as  against  a  subsequent  patentee.  The  court  de- 
dared: 

"Plaintiff  is  not  seeking  in  this  action  to  an- 
nul or  avoid  a  patent  issued  by  the  Govern- 
ment of  the  United  States.  The  effect  of  grant- 
ing the  relief  he  asks  does  not  in  any  way 
invalidate  the  patent  in  question.  It  is  an  in- 
terpretation of  the  instrument  that  will  be 
brought  about  by  the  judgment  in  this  action, 
which  will  determine  what,  if  any,  lands  in 
section  29  of  township  35  north  of  range  7 
west,  M.D.M.,  are  included  in  the  reserving 
clause  of  the  patent."    (at  page  394)  . 

In  United  States  v.  Lee  Wilson  and  Company, 
214  Fed.  630,  a  bill  was  brought  by  the  United 
States  to  quiet  its  title  to  certain  lands.  The  ques- 
tion presented  was  a  question  as  to  the  proper 
interpretation  of  a  patent  which,  on  its  face,  pur- 
ported to  convey  a  certain  township,  of  a  specified 
acreage,  according  to  official  plats  of  survey.  Ref- 
erence to  such  plats  showed  that  certain  portions  of 
the  township  had  not  been  surveyed.  The  Court 
held  that  the  patent  did  not  convey  the  unsur- 
veyed  land.  Referring  to  the  plea  of  the  statute  of 
limitations,    the   Court  declared: 

"Complete  answers  to  this  plea  are: 

"1.  That  this  is  not  an  action  to  vacate  or 
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annul  a  patent  heretofore  granted  by  the  gov- 
ernment. The  claim  of  the  government  is 
based  solely  on  the  fact  that  these  lands,  being 
unsurveyed,  were  not  and  could  not  have  been 
selected  by  the  state,  and  no  patent  had  ever 
issued  for  them.  Therefore,  it  is  claimed,  the 
title  thereto  had  never  passed  out  of  the  gov- 
ernment. United  States  v.  Chandler-Dunbar 
Water  Power  Co.,  209  U.S.  447,  28  Sup.  Ct. 
579,  52  L.  Ed.  881,  earnestly  relied  on  by  coun- 
sel for  the  defendant,  is  based  upon  a  state 
of  facts  entirely  different  from  those  estab- 
lished in  this  case,  and,  therefore,  inapplica- 
ble." 

In  accordance  with  the  foregoing  authorities,  1 
am  of  the  opinion  that  the  act  of  March  3,  1891, 
does  not  forbid  either  an  action  to  reform  the 
patents  in  question,  or  an  action  to  secure  a  judi- 
cial construction  of  such  patents,  in  the  light  of 
the  statutes  under  which  they  were  issued  and  the 
applications  to  which  they  are  responsive,  or  an 
action  to  cpiiet  title  to  mineral  rights  reserved  to 
the  United  States  under  acts  of  Congress.  Such  ac- 
tion as  may  be  required  to  correct  the  clerical 
errors  in  question  does  not  deprive  the  patentees 
of  the  surface  rights  for  which  they  applied  and  to 
whch  they  were  and  are  entitled.  It  does  not  vacate 
or  annul  their  patents.  It  therefore  does  not  fall 
within  the  letter  or  the  spirit  of  the  statute  of 
limitations  embodied  in  the  act  of  March  3,  1891. 

In  accordance  with  the  foregoing  opinion,  the 
Commissioner  of  the  General  Land  Office  is  au- 
thorized to  call  upon  the  patentee,  in  each  case,  to 
return  the  patent  for  correction,  and  should  this 
request  be  refused,  recommendations  should  be 
made  to  the  Attorney  General  to  institute  appro- 
priate legal  proceedings. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  October  1,  1936. 

T.  A.  Walter,  Acting  Secretary  of  the  Interior. 
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Memorandum  for  the  Office 
of  Indian  Affairs: 


Several    tracts   of   land   are   being   purchased    in 
Bayfield  County,  Wisconsin,  in  connection  with  the 


Indian  Reorganization  Act  land  program.  Title  to 
the  lands  is  being  taken  in  the  name  of  the  United 
States  in  trust  for  the  Red  Cliff  Band  of  Lake 
Superior  Chippewa  Indians. 

In  the  course  of  examining  title  to  certain  par- 
cels of  land  it  has  been  disclosed  that  most  of  the 
land  in  Bayfield  County  has  been  restricted  as  to 
use  by  a  zoning  ordinance  adopted  pursuant  to 
authority  granted  by  an  act  of  the  State  legislature 
Sec.  59.97  Wise.  Stat.  1935.  And  the  lands  being 
acquired  lie  in  restricted  areas  designated  as  for- 
estry districts  or  recreational  districts.  Sections  II 
and  III  of  the  zoning  ordinance  define  permissible 
uses  and  specify  certain  prohibited  uses.  Notable 
among  the  prohibited  uses  are  that  family  dwell- 
ings cannot  be  maintained  in  forestry  districts  and 
that  farming  is  prohibited  in  both  of  the  above 
mentioned  districts. 

Without  determining  whether  the  restrictions 
will  interfere  with  projected  uses,  you  have  sug- 
gested that  the  zoning  ordinance  by  its  terms  is 
inapplicable  to  lands  being  acquired  under  the  act 
of  June  18,  1934  (48  Stat.  984)  .  This,  in  my  opin- 
ion, is  correct. 

Section  VIII  of  the  zoning  ordinance  provides  in 
part  as  follows: 

"The  provisions  of  this  act  shall  not  apply 
to  buildings,  land  or  premises  belonging  to 
and  occupied  by  the  United  States,  the  State 
of  Wisconsin,  any  town  or  any  School  district." 

This  section  is  quite  clearly  prospective  in  effect 
applying  not  only  to  lands  so  stituated  when  the 
ordinance  was  adopted,  but  to  other  lands  there- 
after accpiired  by  the  United  States. 

The  requirement  that  the  lands  be  owned  and 
occupied  by  the  United  States  appears  also  to  be 
met  by  lands  acquired  by  the  United  States  in 
trust  for  Indian  tribes.  The  Supreme  Court  has  held 
that  lands  held  in  trust  for  Indians  are  in  fact 
owned  by  the  United  States,  and  although  occu- 
pied by  Indians,  remain  instrumentalities  of  the 
United  States.  United  States  v.  Rickert,  188  U.S. 
432. 

I  conclude  that  the  lands  in  question  fall 
within  the  exemption  of  the  zoning  ordinance 
above  cited.  It  is  unnecessary  therefore  to  deter- 
mine whether  the  same  result  would  be  reached 
in  the  absence  of  an  express  exemption  in  the 
ordinance. 

Nathan  R.  Margold, 

Solicitor. 
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Expenditure  of  Tribal  Funds 

October  5,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

After  examining  the  points  raised  in  your  memo- 
randum of  September  10  concerning  the  expendi- 
ture of  tribal  funds,  and  the  further  arguments 
offered  by  you  at  our  conference  on  October  2,  I 
submit  this  statement  of  conclusions  on  which,  I 
think,  we  are  in  agreement: 

1.  Section  16  of  the  act  of  June  18,  1934,  gives 
an  organized  tribe  the  right  to  prevent  any  dispo- 
sition of  its  assets  without  the  consent  of  the  tribe. 
This  includes  the  right  to  prevent  disbursement  of 
tribal  funds  by  departmental  officials  where  the 
tribe  has  not  consented  to  such  disbursement.  The 
fact  that  such  disbursement  has  been  authorized 
by  act  of  Congress,  such  act  not  expressly  repeal- 
ing relevant  provisions  of  the  Indian  Reorganiza- 
tion Act  does  not  nullify  the  power  of  the  tribe  to 
prevent  such  expenditure. 

2.  Whether  organized  tribes  are  to  be  advised 
of  their  rights  under  the  Indian  Reorganization  Act 
and  of  provisions  in  the  current  appropriation  act 
which  affect  their  tribal  funds  is  an  administrative 
question  for  the  Indian  Office  to  decide.  (If  it  were 
my  own  place  to  decide  this,  any  bill  or  act  appro- 
priating the  funds  of  an  organized  tribe  without 
its  prior  consent  would  be  transmitted  to  the  tribal 
authorities  with  full  advice  as  to  their  legal  power 
to  prevent  the  disbursement  of  such  appropria- 
tion.) 

3.  An  organized  tribe,  in  seeking  to  prevent  an 
expenditure  of  tribal  funds,  may  act  either  by  for- 
mal resolution  properly  transmitted  to  depart- 
mental officials  or  by  the  institution  of  court  pro- 
ceedings. 

4.  Action  of  the  tribe  in  forbidding  the  expendi- 
ture of  appropriated  tribal  funds  is  necessarily 
prospective  in  character.  The  validity  of  disburse- 
ments already  made  cannot  be  impugned.  Certain 
actions  or  projects  of  the  Department  are  separa- 
ble; others,  inseparable.  Whether  a  tribal  resolu- 
tion is  effective  to  prevent  a  later  disbursement,  or 
whether  the  disbursement  may  be  justified  on  the 
ground  that  action  was  undertaken  before  the 
resolution,  must  be  determined  with  reference  to 
the  particular  facts  of  any  situation.  Difficult  cases 
may  be   referred   to   the  Comptroller   General. 

5.  The  fact  that  a  tribe  was  not  organized  prior 
to  consideration  of  a  given  appropriation  act  does 
not  deprive  it  of  power  to  prevent  disbursements 
of  tribal  funds  authorized  by  such  act,  unless  the 
constitution  of  the  tribe  expressly  waives  the  right 


to  object  to  disbursements  already   recommended 
to,  or  authorized  by  Congress. 

6.  If  a  tribe  has  agreed  to  a  given  disposition  of 
tribal  funds  recommended  to  Congress,  whether  or 
not  the  tribe  was  organized  at  the  time,  it  is  there- 
after estopped  from  objecting  to  such  disposition. 
Conversely,  if  the  tribe  has  objected  to  a  particular 
disposition  of  tribal  funds  prior  to  the  Congres- 
sional appropriation,  such  objection  continued  in 
force  and  officials  of  the  Department  may  not  law- 
fully disburse  the  appropriated  funds  without  posi- 
tive   authorization    from    the    tribe. 

7.  Hereafter  any  tribe  organized  at  the  time  of 
considering  an  appropriation  bill  will  be  notified 
of  its  legal  rights  under  section  16. 

8.  Hereafter  any  tribe  inquiring  as  to  its  rights 
under  section  16  will  be  advised  by  your  office,  in 
accordance  with  the  foregoing  legal  conclusions. 
In  the  event  of  protest  from  an  organized  tribe 
against  any  expenditure  of  tribal  funds  not  pre- 
viously authorized  by  the  tribe,  your  office  will 
either  terminate  such  expenditure,  negotiate  an 
amicable  settlement  of  the  dispute  with  the  Indian 
tribe  concerned,  or  refer  to  this  office  of  the  Comp- 
troller General  any  legal  question  that  may  be 
presented. 

Since  the  foregoing  conclusions  are  in  some  re- 
spects at  variance  with  the  points  made  in  your 
memorandum  of  September  10,  I  am  appending 
the  following  comments  on  the  points  raised  in 
that  memorandum,  which  is  herewith  returned. 

Points  numbered  (a)  (b)  and  (c)  in  your  memo- 
randum of  September  10,  appear  to  me  to  be 
without  legal  force.  The  argument  assumes  that 
the  only  time  when  expenditure  of  tribal  funds 
may  be  vetoed  by  an  organized  tribe  is  "the  time 
the  appropriation  bill  was  formed."  This  assump- 
tion is  unjustified.  In  fact,  it  would  be  impossible 
to  veto  an  expenditure  at  that  time.  Prior  to  action 
by  Congress,  the  tribe  can  only  advise.  The  veto 
power  over  expenditures  of  tribal  funds  which  is 
granted  to  organized  tribes  by  section  16  of  the 
Reorganization  Act  and  affirmed  in  approved  con- 
stitutions issued  under  that  act  applies  not  to  ap- 
propriations by  Congress  (which  can  be  limited 
only  by  the  Constitution  of  the  United  States)  but 
to  expenditures  by  Department  officials  (see  for 
instance  Article  LV,  section  1  (c)  of  the  Constitu- 
tion of  the  Cheyenne  River  Sioux  Tribe  approved 
December  27,  1935)  .  The  distinction  between  ap- 
propriations and  expenditures  is  clearly  estab- 
lished. 4  Corpus  Juris  1460.  If  the  tribe  has  the 
right  to  veto  an  expenditure  at  the  time  the  ex- 
penditure is  made,  it  is  entirely  immaterial  that 
the  tribe  had  no  such  right  when  the  appropriation 
bill  was  drafted. 

In  point    (d)    it  is  argued  that  the  appropriation 
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of  tribal  funds  for  certain  purposes  necessarily 
operated  to  repeal  the  provision  in  the  act  of  June 
18,  1934,  granting  an  organized  tribe  the  right  to 
prevent  any  disposition  of  its  assets  to  which  it  has 
not  previously  consented.  This  argument,  unlike 
the  preceding  argument,  does  not  depend  upon 
whether  the  tribe  was  organized  prior  to  the  con- 
sideration of  any  particular  appropriation  act.  If 
the  argument  is  legally  sound,  then  the  chief  con- 
tribution of  the  Reorganization  Act  to  Indian  self 
government  in  fiscal  affairs  has  been  wholly  nulli- 
fied. I  do  not  think  that  the  argument  is  legally 
sound.  The  appropriation  act  may  be  held  to  re- 
peal the  earlier  statute  only  if  there  is  in  it  express 
repealing  language— which  there  is  not— or  if  the 
later  statute  is  necessarily  inconsistent  with  the 
earlier  statute.  Here  there  is  no  inconsistency  and 
both  statutes  may  be  obeyed.  It  is  well  settled  that 
departmental  expenditures  must  not  only  conform 
to  the  appropriation  act  authorizing  them,  but 
must  conform  as  well  to  any  existing  permanent 
legislation  which  is  not  repealed  by  the  appropria- 
tion act  itself.  See  for  instance  15  Comp.  Gen.  43; 
ibid.  284.  Section  16  of  the  act  of  June  18,  1934,  is 
legislation  of  that  character.  Should  an  organized 
tribe,  pursuant  to  the  provisions  of  its  constitu- 
tion, disapprove  any  expenditure  of  tribal  funds 
proposed  by  the  Department,  then  the  Department 
may  either  alter  its  proposed  plan  of  disbursement 
within  the  general  limits  of  the  appropriation,  so 
as  to  secure  tribal  consent  or  else,  permit  the 
appropriated  funds  to  remain  in  the  Treasury  of 
the  United  States  to  the  credit  of  the  tribe.  Since 
there  is  no  necessary  inconsistency  between  the 
statutes,  the  argument  that  the  later  statute  over- 
rides the  earlier  one,  in  my  opinion,  cannot  be 
sustained. 

Points  (e)  and  (f)  deal  in  part  with  adminis 
trative  questions  upon  which  I  express  no  opinion, 
and  in  part  with  legal  consequences  of  the  inter- 
pretation which  this  office  has  put  on  the  two  stat- 
utes. In  the  latter  connection  I  may  observe  that 
suits  of  injunction  will  certainly  not  be  brought  if 
the  Department  adheres  to  the  interpretation  of 
the  law  above  set  forth  and  refuses  to  make  dis- 
bursements of  tribal  funds  over  the  protest  of  the 
duly  authorized  tribal  authorities.  The  further  ar- 
gument that  enforcement  of  section  16  of  the  Reor- 
ganization Act  may  lead  to  its  repeal  seems  to  me 
to  be  devoid  of  legal  or  logical  force.  The  argu- 
ment amounts  to  saying  that  if  we  continue  to 
construe  the  language  of  section  16  as  granting  a 
veto  power  to  organized  tribes,  Congress  may  de- 
cide to  repeal  this  grant  of  power,  but  that  if  we 
abolish  the  power  by  statutory  construction,  Con- 
gress will  not  have  to  abolish  it.  My  own  view  is 
that  we  should  not  abolish   this  veto   power  our- 


selves by  a  strained  narrow  construction  of  the  act, 
and  that  we  should  urge  Congress  not  to  abolish 
this  power.  If,  however,  the  power  is  to  be  abol- 
ished, I  would  rather  the  charge  of  bad  faith  were 
not  leveled  against  this  Department. 

Points  (g)  and  (h)  are  unobjectionable  although 
it  should  be  noted  that  not  all  of  the  current  and 
contemplated  expenditures  from  tribal  funds  of 
organized  tribes  were  submitted  to  the  tribes  prior 
to  organization. 

Nathan  R.  Margold, 

Solicitor. 


N  ava  jo— Probatk. 

October  7,  1916. 

Memorandum  \or  the  Commissioner 
of  Indian  Affairs: 

In  connection  with  the  work  of  the  Probate 
Division  in  the  Navajo  jurisdiction  certain  fac- 
tual questions  have  arisen  that  I  am  unable  to 
answer  and  wish  to  submit  to  you  for  such  con- 
sideration or  expert  investigation  as  you  may  deem 
proper.  Briefly  stated,  these  questions  are: 

1.  Are  there  any  generally  recognized  tribal  cus- 
toms governing  the  descent  of  personal  property 
among  members  of  the  Navajo  Tribe  or  any  de- 
finable  subdivision    of   the   tribe? 

2.  If  such  customs  exist,  can  they  be  formulated 
in  rules  of  division  among  different  classes  of  rela- 
tives or  other  rules  which  could  be  applied  by  our 
Examiners  of  Inheritance,  or  do  such  customs  vest 
discretion  over  the  disposition  of  property  in  cer- 
tain   relatives   or   tribal   functionaries? 

3.  If  any  such  customs  are  now  recognized,  does 
the  tribe  desire  to  abolish  them  and  substitute  the 
laws  of  the  various  States  within  which  Navajo 
Indians  reside,  or  does  the  tribe  desire  to  substitute 
new  tribal  ordinances  governing  descent  of  prop- 
erty? 

4.  If  no  such  customs  are  recognized,  does  the 
tribe  desire  to  adopt  State  laws  or  independent 
tribal  ordinances  on  the  subject? 

In  the  attached  file  a  negative  answer  to  the  first 
question  is  offered  by  the  Examiner  of  Inheritance 
whose  disregard  of  tribal  customs  in  the  Yellow 
Hair  case  had  been  criticized.  To  this  statement 
are  appended  answers  of  certain  individual  Navajo 
Indians  to  questions  presented  by  the  Examiner  of 
Inheritance.  I  am  not  satisfied  that  this  evidence 
disposes  of  the  questions  above  presented.  The  Ex- 
aminer of  Inheritance,  in  the  first  place,  would 
naturally  be  influenced  against  any  departure  from 


October  7,   1936 


Opinions  of  the  Solicitor 


687 


the  application  of  State  law  with  which  he  is  famil- 
iar. In  the  second  place,  there  is  no  evidence  that 
this  particular  employee  has  any  training  which 
would  enable  him  to  secure  the  information  de- 
sired. The  questions  asked  by  him  in  the  attached 
papers,  evoking  the  answer  that  different  cases  are 
disposed  of  in  different  ways,  are  not  such  as  to 
secure  relevant  information  either  from  Indians  or 
from  non-Indians.  In  the  third  place,  the  compe- 
tence of  the  Indians  questioned  is  not  known. 

In  view  of  these  considerations  you  may  desire 
to  have  competent,  trained  investigators  look  into 
these  questions  more  thoroughly. 

Since  the  foregoing  questions  have  been  raised 
by  a  single  case  (Estate  of  Yellow  Hair,  75392, 
deceased  Navajo  Indian) ,  which  presents  in  con- 
crete form  various  aspects  of  the  general  problem, 
there  is  here  appended  a  summary  of  the  proceed- 
ings had  in   that  case. 

1.  On  December  26,  1933,  Yellow  Hair,  an  un- 
allotted Navajo  Indian,  residing  in  that  portion  of 
the  Navajo  Reservation  within  the  State  of  Ari- 
zona, died,  without  having  made  any  formal  will, 
leaving  personal  property,  including,  money,  cat- 
tle, and  agency  accounts,  which  was  valued  alto- 
gether at  $2,306.50. 

2.  Promptly  after  the  death  of  the  decedent,  the 
cash,  cattle,  and  other  personal  property,  except 
monies  on  deposit  in  the  agency,  were  distributed. 
According  to  the  report  of  the  local  stockman,  the 
distribution  was  made  in  accordance  with  Navajo 
tribal  custom,  under  the  supervision  of  an  Indian 
judge.  According  to  the  report  of  the  stockman, 
tribal  custom  required  that  the  personal  property 
be  distributed  among  clansmen  of  the  decedent  to 
the  exclusion  of  three  children  aged  between  42 
and  44. 

3.  On  November  27,  1935,  the  Probate  Division 
recommended  that  the  property  which  had  been 
distributed  approximately  two  years  earlier  should 
be  returned  for  distribution  by  the  Examiner  of 
Inheritance  according  to  the  laws  of  Arizona,  and 
that  agency  accounts  not  yet  distributed,  in  the 
amount  of  $387.50,  should  be  distributed  in  a 
similar  manner,  on  the  ground  that  the  distribu- 
tion of  property  according  to  tribal  custom  had 
been  illegal  because  not  authorized  by  the  Depart- 
ment, and  that  the  descent  of  such  property  was 
subject  to  State  law  and  to  the  jurisdiction  of  the 
Secretary  of  the  Interior. 

1.  In  a  memorandum  of  the  Solicitor,  approved 
by  the  Assistant  Secretary  on  December  19,  1935,  it 
was  held  that  the  recommendation  of  the  Probate 
Division  was  unwarranted  as  a  matter  of  law,  that 
the  distribution  of  property  already  made  was 
lawful,  and  that  the  Department  had  no  authority 


in  the  premises  to  determine  heirs  according  to 
Arizona  law.  It  was  further  recommended  that  the 
Examiner  of  Inheritance  take  testimony  concern- 
ing Navajo  customs  of  inheritance  and  submit  a 
revised  order  determining  heirs  in  accordance  with 
such  customs. 

5.  The  Probate  Division  thereupon  submitted  a 
revised  order,  withdrawing  the  recommendation 
that  property  already  disposed  of  pursuant  to  tribal 
custom  be  redistributed  in  accordance  with  Ari- 
zona law,  but  repeated  the  recommendation  that 
property  which  had  not  yet  been  disposed  of 
should  be  distributed  pursuant  to  Arizona  law. 
This  recommendation  was  defended  on  the  ground 
that  an  investigation  of  tribal  custom  by  the  Pro- 
bate Division  would  take  a  year  or  more  and  re- 
sult in  unnecessary  delay  in  the  disposition  of  this 
case. 

6.  In  a  second  memorandum  of  the  Solicitor, 
approved  by  the  First  Assistant  Secretary  on  March 
18,  1936,  the  proposed  order  was  again  disap- 
proved, on  the  same  legal  grounds  that  the  original 
order  was  disapproved.  In  answer  to  the  argument 
that  the  Probate  Division  could  not  readily  under- 
take to  study  Navajo  tribal  customs,  it  was  sug- 
gested that  the  matter  might  properly  be  referred 
to  the  Navajo  Tribal  Court  authorized,  under 
Chapter  3,  section  5  of  the  Law  and  Order  Regula- 
tions approved  November  27,  1935,  to  pass  upon 
such  disposition  of  personal  property  as  was  in- 
volved in  the  Yellow  Hair  case. 

7.  The  Probate  Division  replied  to  the  fore- 
going suggestion  of  the  Solicitor,  in  a  memoran- 
dum approved  by  Assistant  Commissioner  Zimmer- 
man on  May  8,  stating  that  Indian  courts  were  not 
yet  sufficiently  developed  to  handle  cases  of  this 
sort,  and  requesting  that  the  Examiner  of  Inherit- 
ance be  permitted  to  handle  the  case. 

8.  The  Solicitor,  in  a  memorandum  dated  May 
15,  acceded  to  the  request  of  the  Probate  Division 
that  the  Examiner  of  Inheritance  be  permitted  to 
handle  the  case,  and  further  suggested  that  the 
Probate  Division  continue  to  handle  similar  cases 
until  the  Indian  courts  were  able  to  assume  this 
function.  It  was  also  suggested  that  proper  in- 
struction should  be  given  to  Indian  judges  by  field 
officials  with  a  view  to  transferring  responsibilities 
in  this  field.  Nothing  was  said  in  this  memorandum 
concerning  the  law  to  be  applied  by  the  Examiner 
of  Inheritance  in  handling  this  or  similar  cases.  It 
was  assumed  by  the  Solicitor  that  this  question  had 
already  been  specifically  dealt  with  in  the  memo- 
randum of  December  19,  1935,  holding  that  State 
law  had  no  application  and  that  tribal  custom  or 
ordinance  would  govern.  On  the  other  hand,  it 
was  assumed  by  the  Probate  Division  receiving  this 
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memorandum  that  the  memorandum  of  December 
19,  had  been  overruled  and  that  State  law  was  to 
be  applied  in  this  and  similar  cases. 

9.  On  May  25  an  order  distributing  the  funds  in 
question  according  to  the  laws  of  Arizona  was  ap- 
proved by  the  Assistant  Secretary.  This  order  was 
presented  by  the  Probate  Division  and  passed  by 
the  Solicitor's  Office,  not  having  been  brought  to 
the  personal  attention  of  the  Solicitor  or  those 
members  of  his  staff  who  had  collaborated  in  the 
earlier  memorandum,  under  the  mistaken  impres- 
sion that  the  Solicitor  had  approved  distribution  of 
the  estate  in  accordance  with  Arizona  law. 

10.  On  August  15  the  approved  order  was  modi- 
fied on  the  ground  that  $236  of  the  total  $387.50 
ordered  distributed  did  not  actually  belong  to 
the  estate,  but  belonged  rather  to  the  widow,  hav- 
ing been  received  in  payment  for  sheep  that  lie- 
longed  to  her  and  not  to  her  husband. 

Whatever  solution  may  be  proposed  tor  the  diffi- 
culties of  the  present  situation  must  lie  within 
certain  limits  imposed  by  law.  The  applicable  prin- 
ciples of  law  may  be  summarized  as  follows: 

1.  Intestate  succession  to  personal  property  of 
unallotted  tribal  Indians  is  not  governed  by  State 
laws  or  by  Federal  laws,  but  by  tribal  custom  or 
tribal  ordinance. 

2.  The  descent  of  allotted  lands,  within  the 
Navajo  jurisdiction  as  elsewhere,  is  subject  to  the 
laws  of  descent  of  the  State  in  which  the  land  is 
situated,  which  laws  are  administered  under  the 
direction  of  the  Secretary  of  the  Interior. 

3.  Wills  of  land  or  personal  property  formally 
executed  by  Navajo  Indians  may  be  and  have  been 
passed  upon  and  approved  by  the  Secretary  of  the 
Interior  under  authority  of  Federal  law.  Such  juris- 
diction is  not  legally  exclusive,  except  as  to  allotted 
land  and  personal  property  held  in  trust  by  the 
United  States.  Oral  or  written  wills  not  affecting 
allotted  lands  or  trust  property  might  be  handled 
by  tribal  functionaries  acting  under  tribal  customs 
or  ordinances. 

4.  Cases  involving  a  combination  of  the  fore- 
going situations,  such  as  estates  including  allot- 
ments together  with  personal  property,  have  cus- 
tomarily been  handled  under  the  jurisdiction  of 
the  Secretary  of  the  Interior.  This  practice  has  been 
dictated  by  convenience  and  common  consent 
rather  than  strict  legal  authority.  It  is  recognized 
and  approved  in  section  13  of  the  Regulations  Re- 
lating to  the  Determination  of  Heirs,  approved 
May  31,  1935,  and  Chapter  3,  section  5  of  the  Law 
and   Order   Regulations,    approved    November   27, 


Nathan  R.  M  arc  old, 

Solicitor. 


Credit  Operations  Under  the  Oklahoma 
Welfare  Act 

October  14,  1936. 

Memorandum   for   the  Assistant   Commissioner 
of  Indian  Affairs: 

The  attached  regulations  and  forms  for  credit 
operations  under  the  Oklahoma  Indian  Welfare 
Act  are  returned  herewith  for  further  consideration 
of  two  legal  difficulties  that  are  raised  by  these 
regulations   in    their  present   form. 

In  the  first  place  section  2  of  the  proposed  "Reg- 
ulations for  Loans  from  the  United  States  to  In- 
dividual Indians"  purports  to  delegate  to  reserva- 
tion superintendents  the  power  to  make  loans  to 
individual  Indians.  The  power  to  make  such  loans 
is  founded  upon  section  6  of  the  Oklahoma  Indian 
Welfare  Act,  which  provides: 

"The  Secretary  is  authorized  to  make  loans  to 
individual  Indians  and  to  associations  or  cor- 
porate groups  organized  pursuant  to  this  Act." 

The  purported  delegation  of  discretion  to  the  local 
superintendents,  while  administratively  justifiable 
no  doubt,  appears  to  be  invalid  in  the  light  of  past 
decisions  of  the  Comptroller  General.  See  15  Op. 
Comp.  Gen.  171,  14  Op.  Comp.  Gen.  601,  14  Op. 
Comp.  Gen.  5.  I  recommend  therefore  either  that 
the  regulations  should  be  modified  to  require  Sec- 
retarial action  on  direct  loans  to  individual  Indians 
or  that  the  question  of  the  validity  of  the  proposed 
delegation  be  specifically  referred  to  the  Comp 
troller  General. 

A  second  and  more  difficult  question  is  raised 
by  the  proposed  creation  of  "Indian  credit  asso- 
ciations." Authority  for  the  creation  of  such  asso- 
ciations and  for  the  lending  of  funds  to  such  asso- 
ciations is  not  granted  by  any  express  language  in 
the  Oklahoma  Act  but  must  be  derived,  if  at  all, 
from  the  authority  to  charter  cooperative  associa- 
tions conveyed  by  section  4  of  that  act.  It  is  by  no 
means  clear  that  the  proposed  credit  associations 
are  in  fact  or  in  law  cooperative  associations.  In- 
deed, the  proposed  "Regulations  for  Organization 
of  Indian  Cooperative  Associations"  indicate  that 
a  cooperative  association  organized  for  credit  ad- 
ministration would  differ  in  important  respects 
from  the  proposed  credit  associations.  For  one 
thing,  the  officers  and  employees  of  the  cooperative 
associations  are  responsible  to  the  directors,  and 
the  directors  are  responsible  only  to  the  member- 
ship, while  in  the  credit  associations  the  directors 
may  be  removed  from  office  "for  cause"  either  by 
the  members  of  the  association  or  by  the  Commis- 
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sioner  of  Indian  Affairs    (Bylaws  of  the 

Indian  Credit  Association,  section  12),  the  prin- 
cipal officers  hold  office  only  at  the  pleasure  of  the 
Commissioner  (Bylaws,  section  17)  and  the  em- 
ployees of  the  association  and  the  members  of  its 
advisory  "loan  committees"  may  be  removed  by  the 
Commissioner  (Bylaws,  sections  14  and  17)  .  Again, 
the  management  of  the  affairs  of  the  cooperative 
associations  is  vested  in  the  membership  of  the  as- 
sociations, while  the  affairs  of  credit  associations 
are  to  be  managed  pursuant  to  instructions  from 
the  Indian  Office  (Bylaws,  sections  13,  18,  41; 
"Regulations  for  Loans  from  Indian  Credit  Asso- 
ciation to  Individual  Indians,"  section  lOe)  .  Like- 
wise with  reference  to  directors'  meetings,  the 
credit  association  bylaws  (section  9)  provide  that 
the  Commissioner  or  his  representative  may  call 
such  meetings  and  preside  over  them,  while  no 
such  provisions  obtain  for  cooperative  associations. 
There  are  further  distinctions  between  the  two 
sets  of  regulations  and  forms,  such  as  the  fact  that 
cooperative  associations  pay  3  percent  interest  on 
Federal  loans,  while  credit  associations  pay  only  1 
percent,  and  the  fact  that  credit  associations  must 
be  stock  corporations,  while  cooperatives  need  not 
be  stock  corporations.  In  general  the  line  of  dis- 
tinction which  these  forms  and  regulations  draw 
between  the  two  types  of  organization  appears  to 
be  that  the  proposed  cooperatives  vest  legal  power 
and  economic  responsibility  in  Indian  groups, 
while  the  credit  associations  are  primarly  admin- 
istrative agencies  for  the  handling  of  individual 
loans,  responsible  to  the  Commissioner  of  Indian 
Affairs,  and  exercising  advisory  and  clerical  func- 
tions at  his  discretion. 

Prima  facie  the  allocation  of  responsibilities  in 
the  proposed  Indian  credit  association  set-up  does 
not  fit  the  pattern  of  democratic  membership  con- 
trol which  recognized  authorities  on  the  coopera- 
tive movement  stress  as  basic.  Certainly  it  goes  far 
beyond  the  legislative  provisions  included  in  some 
State  cooperative  laws  permitting  not  more  than 
one  fifth  of  the  directors  of  a  cooperative  to  be 
selected  by  a  public  agency  (Standard  Coopera- 
tive Marketing  Act,  section  12;  Kentucky  Acts, 
1922,  chap.  1,  sec.  12;  Baldwin's  Ky.  Stat.  1928, 
section  883f;  Hanna  Cooperative  Marketing  Stat- 
utes (1931)  ,  69  to  70  and  statutes  therein  cited)  .  I 
do  not  presume  to  speak  with  authority  on  the 
meaning  of  the  term  "cooperative"  and  it  may  be 
that  the  term  is  flexible  enough  to  cover  not  only 
the  associations  designated  in  the  proposed  regu- 
lations as  cooperatives  but  also  those  designated  as 
credit  associations.  Without,  however,  making  a 
further  study  of  decisions  and  statutes  defining  the 
term  "cooperative"  I  should  not  want  to  say  that 
the   proposed   credit   associations   are    cooperatives 


within  the  fair  meaning  of  section  4  of  the  Okla- 
homa Act.  I  therefore  suggest  that  you  follow  one 
of  four  courses  in  this  matter. 

1.  Modify  the  proposed  regulations  and  bylaws 
covering  credit  associations  to  make  them 
conform  to  the  general  principles  embodied 
in  the  regulations  and  forms  for  Indian  coop 
erative  associations. 

2.  Eliminate  the  regulations  and  forms  cover- 
ing credit  associations  entirely. 

3.  Refer  to  the  Comptroller  General  the  cjues 
tion  of  whether  credit  associations  established 
in  accordance  with  the  proposed  regulations 
would  be  considered  cooperatives  eligible  to 
receive  loans  from  the  United  States. 

4.  Separate  the  proposed  regulations  and  forms 
affecting  Indian  credit  associations  from  the 
remaining  regulations  and  forms  attached 
hereto  so  that  more  careful  study,  in  the  light 
of  legal  and  other  authorities  on  cooperative 
associations,  may  be  given  in  this  Office  to 
the  questions  which  these  regulations  present, 
without  at  the  same  time  delaying  action  on 
other  portions  of  the  proposed  credit  regu- 
lations. 

Nathan  R.  Margold, 

Solicitor. 


Lower  Brule  Sioux— Revolving 
Credit  Fund 

October  16,  1936. 

Memorandum  for  the  Commissioner 
o\  Indian  Affairs: 

The  attached  papers  relating  to  a  proposed  loan 
from  the  Revolving  Credit  Fund  to  the  Lower 
Brule  Sioux  Tribe  are  returned  to  you  for  further 
consideration. 

This  loan  agreement  includes  two  assignments 
executed  according  to  forms  which  were  submitted 
to  me  for  criticism  several  days  ago  and  on  which 
I  have  already  transmitted  my  comments.  In  addi- 
tion, however,  to  the  defects  pointed  out  in  my 
memorandum,  certain  further  difficulties  in  the 
use  of  this  form  for  the  present  transaction  must 
be  noted.  The  two  assignments  appear  to  be  in 
conflict  with  the  fourth  and  fifth  paragraphs  of 
articie  4  of  the  loan  application.  The  fourth  para- 
graph of  that  article  asserts  that  the  property  in- 
cluded in  the  assignment  is  now  in  the  possession 
of  and  owned  by  the  tribe.  This  is  not  true  as  to 
any  of  the  property  covered  by  the  proposed   as- 
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signments.  The  fifth  paragraph  warrants  that  the 
corporation  has  the  right  to  sell,  mortgage,  assign, 
encumber,  or  convey  the  property  described  in  the 
assignments.  As  pointed  out  in  my  earlier  memo- 
randum such  property  as  is  referred  to  in  the 
assignments,  not  now  being  in  existence,  cannot  be 
legally   transferred  by   the   tribe. 

Aside  from  the  foregoing  objections,  which  might 
be  rectified  by  adding  appropriate  exceptions  to 
the  fourth  and  fifth  paragraphs  in  article  4  of  the 
loan  agreement,  the  substance  of  the  second  as- 
signment (income  from  land)  and  the  procedure 
used  in  attaching  this  assignment  to  the  main 
agreement  would,  in  my  judgment,  subject  the  De- 
partment to  serious  criticism.  This  assignment  on 
its  face  transfers  to  the  United  States  all  income 
that  may  be  received  from  tribal  land,  for  a  period 
of  20  years.  During  the  20-year  period  of  the  assign- 
ment all  funds  received  by  the  tribe  as  income 
from  tribal  land  must  apparently  be  used  for  ex- 
penditure under  the  terms  of  the  loan  agreement. 
This  means  that  for  a  period  of  20  years  the  tribe 
may  not  use  its  chief  source  of  revenue  for  ordinary 
tribal  expenses  unless  the  loan  agreement  is  modi- 
fied. The  tribal  land,  income  from  which  is  thus 
assigned,  is  now  valued  at  more  than  .$80,000  and 
this  value  is  likely  to  be  increased,  whether  through 
acquisition  of  submarginal  lands,  through  further 
purchases  under  the  Indian  Reorganization  Act,  or 
through  purchases  or  exchanges  arranged  by  the 
tribe  itself.  In  exchange  for  this  general  surrender 
of  control  over  income  from  tribal  land,  the  tribe 
receives  a  loan  of  $20,000  which  is  to  be  reloaned 
to  certain  members  of  the  tribe,  who  will  be  re- 
quired to  furnish  adequate  security,  such  security 
in  turn  being  transferred  to  the  United  States.  The 
tribe  as  a  whole,  therefore,  is  pledging  practically 
its  entire  income  for  twenty  years  to  meet  losses 
that  may  result  from  individual  loans  approved  by 
Indian   Service  officials. 

It  may  be  that  the  authorities  of  the  tribe  fully 
understand  the  nature  of  the  proposed  document. 
Even  in  that  case  I  should  doubt  its  propriety,  for 
the  Department  is,  after  all,  acting  in  a  double 
capacity,  as  money  lender  and  as  guardian  of  the 
borrower,  and  in  this  double  capacity  should  not, 
I  think,  ask  for  a  kind  of  security  which  would  not 
be  countenanced  if  demanded  by  any  other  cred- 
itor. That,  however,  is  a  question  that  does  not 
now  arise.  It  clearly  appears  from  the  attached 
papers  that  the  tribal  authorities  have  not  either 
signed  or  seen  the  proposed  assignment  forms.  The 
covering  letter  makes  no  mention  of  the  assign- 
ments. In  view  of  the  differences  of  opinion  within 
the  Department  as  to  what  some  of  the  provisions 
of  these  assignments  mean,  it  is,  I  think,  extremely 
improbable    that    the    tribal    authorities    asked    to 


sign  these  forms  will  realize  what  they  are  signing. 
It  is  more  likely  that  they  will  sign  them  as  a  mat- 
ter of  course  and  that  they  and  their  constituents 
will  be  unpleasantly  surprised  at  some  later  time 
when  someone  explains  to  them  what  they  have 
signed.  I  think  it  would  be  most  unfortunate  if  the 
Department  were  to  proceed  further  along  the 
proposed  course. 

A  further  defect  in  the  proposed  papers  is  the 
omission  of  a  corporate  seal  from  the  agreements 
of  the  tribal  corporation.  It  is  important,  I  think, 
that  the  Department  act  to  have  this  omission  cor- 
rected not  only  in  the  instant  case  but  in  the  case 
of  other  tribes  which  have  received  or  expect  to 
receive  charters  of  incorporation. 

A  further  minor  defect  in  the  papers  submitted 
appears  in  paragraph  3  of  the  Article  IV  of  the 
loan  application.  This  paragraph  refers  to  certain 
mortgages  in  addition  to  the  two  agreements  of 
assignment.  No  such  mortgages  are  attached  to 
the  application. 

Finally,  the  loan  agreement  refers  to  exhibits 
"G"  and  "H"  which  appear  to  be  irrelevant  to  this 
particular  agreement  and  which  are  in  any  event 
not  attached  to  the  application. 

Certain  typographical  errors  in  the  document 
submitted   have   been   noted   in    the  margins. 

Solicitor. 


Assignment  of  Property— Forms 

October  16,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

There  are  returned  to  you  herewith  for  further 
consideration  (1)  two  assignment  forms  submitted 
for  my  opinion  and  suggestions;  and  (2)  attached 
papers  relating  to  a  proposed  loan  from  the  Re- 
volving Credit  Fund  to  the  Lower  Brule  Sioux 
Tribe.  Inasmuch  as  the  proposed  loan  utilizes  the 
two  assignment  forms,  comments  on  these  forms 
should  be  considered  in  connection  with  the  ap- 
proval of  the  loan. 

/.   Assignment  Forms. 

Both  of  the  proposed  assignment  forms  purport 
to  make  a  present  assignment  of  income  to  accrue 
in  the  future  from  property  or  contracts  not  in 
existence  at  the  time  of  the  assignment. 

Such  an  assignment  is  generally  held  to  be  not 
valid  except  that  between  the  parties  themselves 
it  may  be  enforced  as  a  contract  to  assign  property 
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when  such  property  has  been  acquired.  Thus  if  an 
incorporated  tribe  should,  after  executing  an  agree- 
ment in  the  form  proposed,  acquire  notes,  cash  or 
chattels,  and  proceed  to  dispose  of  such  property 
in  an  unauthorized  manner  to  a  third  party,  there 
would  be  no  way  of  recovering  such  property  from 
the  third  party,  at  least  in  the  absence  of  actual  or 
imputed  fraud.  Likewise  such  an  attempted  as- 
signment of  nonexistent  property  has  been  held 
invalid  to  protect  the  property,  when  acquired, 
from  attachment  at  the  hands  of  creditors.  Ameri- 
can Law  Institute,  Restatement,  Contracts,  section 
154;  Am.  Jur.  sections  13  to  15  and  cases  cited. 

In  connection  with  the  use  of  the  proposed  forms 
in  South  Dakota,  attention  is  also  called  to  section 
520,  Compiled  Laws  of  South  Dakota,  1929,  which 
declares:  "A  mere  possibility,  not  coupled  with  an 
interest,  cannot  be  transferred."  While  State  laws 
do  not  generally  apply  to  an  Indian  tribe  unless 
Congress  has  made  them  applicable,  this  statute 
might  very  well  be  applied  to  transfers  of  property 
between  the  tribe  and  private  individuals  made 
independently  of  the  Federal  Government.  Similar 
statutes  probably  exist  in  many  other  States. 

In  view  of  this  state  of  the  law,  it  is  suggested 
that  the  present  assignment  be  restricted  in  scope 
to  property  now  actually  in  existence  and  to  income 
due  under  existing  notes  or  contracts.  To  this 
might  be  added  an  agreement  to  make  specific 
assignments  of  after-acquired  property  in  an 
amount  fairly  related  to  the  amount  of  the  loan 
secured. 

A  minor  ambiguity  appears  in  the  last  sentence 
of  each  assignment  form.  The  word  "expenditure" 
as  used  therein  may  be  construed  to  negative  the 
use  of  collections  for  making  repayments  to  the 
loan  fund  or  other  uses  not  generally  classed  as 
"expenditures".  I  suggest  that  there  be  substituted 
for  the  phrase  "for  expenditure  under  the  terms  of 
the  afore-mentioned  loan  agreements"  the  follow- 
ing phrase:  "in  a  manner  not  inconsistent  with 
the  afore-mentioned  loan  agreement  or  agree- 
ments." 

2.  Proposed  Lower  Brule  Loan. 

The  loan  agreement  submitted  includes  two  as- 
signments executed  according  to  the  forms  above 
criticized.  In  addition,  however,  to  the  general  de- 
fects of  these  forms  above  noted,  certain  further 
difficulties  in  the  use  of  these  forms  for  the  present 
transaction  appear.  In  the  first  place,  the  two  as- 
signments are  in  conflict  with  the  fourth  and  fifth 
paragraphs  of  article  4  of  the  loan  application.  The 
fourth  paragraph  of  that  article  asserts  that  the 
property  included  in  the  assignment  is  now  in  the 
possession  of  and  owned  by  the  tribe.    This  is  not 


true  as  to  any  of  the  property  covered  by  the  pro- 
posed assignments.  The  fifth  paragraph  warrants 
that  the  corporation  has  the  right  to  sell,  mort- 
gage, assign,  encumber,  or  convey  the  property  de- 
scribed in  the  assignments.  As  pointed  out  above, 
such  property,  referred  to  in  the  assignments,  as  is 
not  now  in  existence,  cannot  be  legally  transferred 
by  the  tribe. 

Aside  from  the  foregoing  objections,  which  might 
be  rectified  by  adding  appropriate  exceptions  to 
the  fourth  and  fifth  paragraphs  in  article  4  of  the 
loan  agreement,  the  substance  of  the  second  as- 
signment (income  from  land)  and  the  procedure 
used  in  attaching  this  assignment  to  the  main  agree- 
ment would,  in  my  judgment,  subject  the  Depart- 
ment to  serious  criticism.  This  assignment  on  its 
face  transfers  to  the  United  States  all  income  that 
may  be  received  from  tribal  land,  for  a  period  of 
20  years.  During  the  20-year  period  of  the  assign- 
ment all  funds  received  by  the  tribe  as  income  from 
tribal  land  must  apparently  be  used  for  expendi- 
ture under  the  terms  of  the  loan  agreement  This 
means  that  for  a  period  of  20  years  the  tribe  may 
not  use  its  chief  source  of  revenue  for  ordinary 
tribal  expenses  unless  the  loan  agreement  is  modi- 
fied. The  tribal  land,  income  from  which  is  thus 
assigned,  is  now  valued  at  more  than  $80,000  and 
this  value  is  likely  to  be  increased,  whether  through 
acquisition  of  submarginal  lands,  through  further 
purchases  under  the  Indian  Reorganization  Act, 
or  through  purchases  or  exchanges  arranged  by 
the  tribe  itself.  In  exchange  for  this  general  sur- 
render of  control  over  income  from  tribal  land, 
the  tribe  receives  a  loan  of  $20,000  which  is  to  be 
released  to  certain  members  of  the  tribe,  who  will 
be  required  to  furnish  adequate  security,  such 
security  in  turn  being  transferred  to  the  United 
States.  The  tribe  as  a  whole,  therefore,  is  pledg- 
ing practically  its  entire  income  for  twenty  years 
to  meet  losses  that  may  result  from  individual 
loans  approved  by  Indian  Service  officials. 

It  may  be  that  the  authorities  of  the  tribe  fully 
understand  the  nature  of  the  proposed  document. 
Even  in  that  case  I  should  doubt  its  propriety,  for 
the  Department  is,  after  all,  acting  in  a  double 
capacity,  as  money  lender  and  as  guardian  of  the 
borrower,  and  in  this  double  capacity  should  not, 
I  think,  ask  for  a  kind  of  security  which  would 
not  be  countenanced  if  demanded  by  any  other 
creditor.  That,  however,  is  a  question  that  does  not 
now  arise.  It  clearly  appears  from  the  attached 
papers  that  the  tribal  authorities  have  not  either 
signed  or  seen  the  proposed  assignment  forms.  The 
covering  letter  makes  no  mention  of  the  assign- 
ments. In  view  of  the  difficult  legal  questions  in- 
volved in  determining  the  meaning  and  effect  of 
certain    provisions    in    these    assignments,    it    is,    I 
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think,  extremely  improbable  that  the  tribal  author- 
ities asked  to  sign  these  forms  will  realize  what 
they  are  signing.  It  is  more  likely  that  they  will 
sign  them  as  a  matter  of  course  and  that  they  and 
their  constituents  will  be  unpleasantly  surprised  at 
some  later  time  when  someone  explains  to  them 
what  they  have  signed.  I  think  it  would  be  most 
unfortunate  if  the  Department  were  to  proceed 
further  along  the  proposed  course. 

A  further  defect  in  the  proposed  papers  is  the 
omission  of  a  corporate  seal  from  the  agreements  of 
the  tribal  corporation.  It  is  important,  I  think,  that 
the  Department  act  to  have  this  omission  corrected 
not  only  in  the  instant  case  but  in  the  case  of  other 
tribes  which  have  received  or  expect  to  receive 
charters  of  incorporation. 

A  further  minor  defect  in  the  papers  submitted 
appears  in  paragraph  3  of  Article  IV  of  the  loan 
application.  This  paragraph  refers  to  certain  mort- 
gages in  addition  to  the  two  agreements  of  assign- 
ment. No  such  mortgages  are  attached  to  the  ap- 
plication. 

Finally,  the  loan  agreement  refers  to  exhibits 
"G"  and  "R"  which  appear  to  be  irrelevant  to  this 
particular  agreement  and  which  are  in  any  event 
not  attached  to  the  application. 

Certain  typographical  errors  in  the  document 
submitted  have  been  noted  in  the  margins. 

Solicitor. 


Menominee— State  Workmen's 
Compensation  Act 

October  20,  193b. 

Memorandum  for  the  Assistant  Secretary: 

The  attached  letter  addressed  to  the  Industrial 
Commission  of  Wisconsin  holds  that  the  Work- 
men's Compensation  Act  of  Wisconsin  is  applicable 
to  the  Menominee  Indian  Mills  located  on  the  Me- 
nominee Indian  Reservation  in  that  State.  With 
this  holding  I  am  unable  to  agree. 

The  Menominee  Indian  Reservation  was  created 
pursuant  to  the  treaties  of  October  18,  1848  (9 
Stat.  952),  May  12,  1854  (10  Stat.  1064),  and 
February  11,  1856  (11  Stat.  679).  The  mills  were 
constructed,  equipped  and  are  being  operated 
under  authority  of  the  act  of  March  28,  1908  (35 
Stat.  51) ,  and  certain  acts  amendatory  thereof. 
Section  1  of  the  act  of  1908  authorizes  and  directs 
the  Secretary  of  the  Interior,  under  rules  and  regu- 
lations to  be  prescribed  by  him,  to  cause  to  be  cut 
and  manufactured  into  lumber  the  dead  and  down 
timber,  and  such  fully  matured  and  ripened  green 


timber  as  the  forestry  service  shall  designate,  on  the. 
reservation.  Section  2  directs  the  Secretary  to  build, 
ecrnip,  and  operate  sawmills  and  authorizes  the 
employment  of  skilled  foresters,  superintendents, 
foremen,  cruisers,  rangers,  guards,  loggers,  scalers, 
and  such  other  labor,  both  in  the  woods  and  lor 
operating  sawmills,  equipment  and  necessary  build- 
ings as  may  be  necessary  in  cutting  and  manufac- 
turing logs  and  lumber  and  in  the  protection  of 
the  forests  on  the  Indian  reservation.  The  employ- 
ment of  other  than  Indian  labor  was  prohibited, 
but  this  prohibition  was  relaxed  by  the  act  of 
January  27,  1925  (43  Stat.  793),  to  the  extent  of 
authorizing  the  making  of  contracts  with  white 
men  for  any  work  connection  with  the  logging 
and  milling  operations  on  the  reservation  and 
also  authorizing  the  employment  of  white  men  by 
Indian  contractors.  The  act  of  1908  further  speci- 
fies the  manner  in  which  the  timber  products 
should  be  sold  and  directs  that  the  proceeds  there- 
from shall  be  deposited  at  interest  in  the  Treasury 
of  the  United  States  to  the  credit  of  the  Menominee 
Tribe  of  Indians,  the  Secretary  of  the  Interior  be- 
ing authorized  to  pay  from  the  tribal  funds,  all 
necessary  expenses  of  lumber  operations,  including 
erection  and  equipment  of  sawmills,  etc. 

In  none  of  this  legislation  is  there  any  provision 
subjecting  the  operations  of  this  lumber  project  to 
the  jurisdiction  of  the  State  of  Wisconsin,  or  au- 
thorizing the  State  to  control  or  regulate  in  any 
way  the  operation  of  the  mills.  On  the  contrary, 
the  acts  of  Congress  are  complete  in  their  control 
and  administration  of  the  project.  In  such  a  situa- 
tion the  acts  of  Congress  cannot  be  supplemented 
or  supplanted  by  State  legislation.  Thus,  in  Blanset 
v.  Cardin  (256  U.S.  319)  an  act  of  Congress  had 
given  Indians  the  right  to  dispose  of  their  re- 
stricted allotments  by  will  in  accordance  with  regu- 
lations prescribed  by  the  Secretary  of  the  Interior 
and  subject  to  his  approval.  It  was  held  that  a  will 
made  by  an  Indian  woman  which  was  approved  by 
the  Secretary  of  the  Interior,  devising  her  re- 
stricted lands  to  others  than  her  husband,  was 
effective  notwithstanding  a  provision  in  the  Okla- 
homa Code  that  no  married  woman  should  be- 
queath more  than  two  thirds  of  her  property  away 
from  her  husband.  The  court  said,  among  other 
things: 

"The  Secretary  of  the  Interior  made  regula- 
tions which  were  proper  to  the  exercise  of  the 
power  conferred  upon  him  and  the  execution 
of  the  act  of  Congress,  and  it  would  seem  that 
no  comment  is  necessary  to  show  that  (the 
provision  of  the  Oklahoma  Code)  is  excluded 
from  pertinence  or  operation.  *  *  *  In  a 
word,   the  act  of  Congress  is  complete  in   its 
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control  and  administration  of  the  allotment 
and  of  all  that  is  connected  with  or  made 
necessary  by  it,  and  is  antagonistic  to  any  right 
or  interest  in  the  husband  of  an  Indian  woman 
in  her  allotment  under  the  Oklahoma  Code. 


To  the  same  effect  is  Sperry  Oil  Co.  v.  Chisholm 
(264  U.S.  488) .  In  that  case  the  court  upheld  the 
validity  of  a  lease  made  by  an  Indian  on  his  family 
homestead  in  violation  of  an  Oklahoma  statute  re- 
quiring that  such  lease  be  executed  by  both  hus- 
band and  wife.  In  so  holding,  the  court,  after  ap- 
proving the  rule  announced  in  Blanset  v.  Cardin, 
supra,  said: 

"Nor  is  the  validity  of  the  extension  lease 
affected  by  the  provision  in  the  Oklahoma  con- 
stitution that  nothing  in  the  laws  of  the 
United  States  shall  deprive  any  Indian  or  other 
allottee  of  the  benefit  of  the  homestead  laws  of 
the  State.  Whether  or  not  this  provision  was 
intended  to  do  more  than  to  protect  the  allot- 
tees from  the  enforced  seizure  of  their  home- 
steads, it  is  sufficient  to  say  that,  whatever  its 
purpose,  it  can  have  no  more  effect  than  the 
Oklahoma  statute  in  giving  validity  to  laws  of 
the  State  repugnant  to  the  reserved  power  of 
the  United  States  in  legislating  in  respect  to 
the  lands  of  Indians.  Neither  the  constitu- 
tion of  a  State  nor  any  act  of  its  legislature, 
whatever  rights  it  may  confer  on  Indians  or 
withhold  from  them,  can  withdraw  them  from 
the  operation  of  an  act  which  Congress  passes 
concerning  them  in  the  exercise  of  its  para- 
mount authority."   *    *    *" 

In  Surplus  Trading  Company  v.  Cook  (281  U.S. 
643)  it  was  pointed  out  that  Indians  reservations, 
such  as  the  Menominee,  were  part  of  the  State  in 
which  they  lie;  that  the  laws  of  the  State,  both  civil 
and  criminal,  have  the  same  force  and  effect  therein 
as  elsewhere,  save  that  they  can  have  only  re- 
stricted application  to  the  Indian  wards,  and  that 
private  property  within  such  reservations,  if  not  be- 
longing to  such  Indians,  is  subject  to  taxation 
under  the  laws  of  the  State.  Under  this  rule 
the  Workmen's  Compensation  Law  of  the  State  of 
Wisconsin  would  doubtless  apply  to  independent 
contractors  at  the  Menominee  Mills  whether  they 
employ  Indian  or  non-Indian  help.  But  the  deci- 
sion in  the  Cook  case  contains  nothing  to  justify 
the  conclusion  that  the  State  is  authorized  to  im- 
pose legislation  of  this  kind  upon  an  Indian  tribe 
residing  within  the  limits  of  an  Indian  reservation 
set  apart  under  forma]  treaty  with  the  Federal 
Government.  That  the  State  may  not  do  so,  in  the 


absence  of  Congressional  legislation  permitting  it, 
is,  I  think,  beyond  contradiction.  The  decisions  of 
our  Federal  courts  and  many  State  courts  recog- 
nize that  the  Indian  tribes,  while  maintaining  their 
tribal  relations  and  residing  on  Indian  reservations 
set  apart  for  them  by  or  with  the  consent  of  the 
Federal  Government,  are  wards  of  the  Nation  and 
not  subject  to  State  laws  even  when  their  reserva- 
tions are  located  within  the  borders  of  the  State. 
The  cases  so  holding  are  reviewed  at  length  in 
United  States  v.  Hamilton  (233  Fed.  686),  in 
which   the  court  held: 

"As  the  federal  government  has  exclusive 
power  over  Indians  living  in  tribal  conditions 
on  reservations  within  the  borders  of  the  state, 
the  states  cannot,  though  criminal  code,  sec- 
tion 328,  is  quite  rudimentary,  applying  only 
to  the  most  heinous  offenses,  extend  their  own 
laws  to  Indians  on  the  theory  that,  Congress 
not  having  completely  dealt  with  the  subject, 
the  states  might  deal  with  the  matter,  for,  as 
Congress  had  exclusive  authority,  it  must  be 
assumed  that,  Congress  intended  to  impose  no 
other  restrictions,  on  the  ground  of  more  prim- 
itive civilization  of  the  Indians;  therefore  an 
Indian  living  in  tribal  conditions  on  a  reserva- 
tion in  New  York  is  not  liable  for  a  viola- 
tion of  the  New  York  state  Conservation  Act 
(Laws  1911,  c.  647,  as  amended  by  Laws  1913, 
c.  508)  in  fishing  on  the  reservation  with  a  net 
without  the  required  license." 

And  in  State  v.  Rufus  (237  N.  W.  67)  the  Su- 
preme Court  of  Wisconsin  ruled  that  the  State 
courts  were  without  jurisdiction  to  entertain  the 
prosecution  of  an  Indian,  having  tribal  relations 
and  residing  on  a  reservation,  for  an  act  which  was 
an  offense  under  the  laws  of  Wisconsin.  In  that 
case  the  court  overruled  earlier  cases  which  had 
upheld  the  jurisdiction  of  the  state,  and  con- 
cluded: 

"We  conclude,  after  a  careful  consideration 
of  the  decisions  rendered  since  1885,  that  State 
v.  Doxtater,  is  completely  out  of  harmony  with 
the  decisions  of  the  courts,  both  state  and  fed- 
eral, and  that  it  should  no  longer  continue  as 
an  authority  which  may  be  invoked  in  an  at- 
tempt to  justify  prosecutions  brought  in  the 
courts  of  this  state  against  Indians  who  are 
still  wards  of  the  nation,  for  crimes  committed 
on  Indian  reservations.  While  prosecutions 
brought  in  the  state  courts  against  Indians 
might  have  beneficial  results,  such  is  not  suffi- 
cient to  confer  jurisdiction  upon  state  courts 
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in  the  absence  of  legislation  by  Congress  au- 
thorizing such  jurisdiction". 

Workmen's  Compensation  Laws,  though  enacted 
in  the  public  interest  and  to  meet  a  public  de- 
mand, nevertheless  impose  burdens  of  considerable 
magnitude  upon  employers.  The  employer  which 
would  be  subject  to  those  burdens  in  the  instant 
case,  if  not  the  United  States,  itself,  is  an  Indian 
tribe  under  the  exclusive  jurisdiction  of  the  United 
States.  The  principles  stated  and  applied  in  the 
cases  referred  to  above  conclusively  establish,  I 
think,  that  such  burdens  may  not  be  imposed  by 
State  legislation  in  the  absence  of  an  act  of  Con- 
gress authorizing  the  State  so  to  do.  As  contain- 
ing such  authority  my  attention  has  been  called  to 
the  act  of  June  25,  1936  (Public  No.  814,  74th 
Congress) ,  which  reads: 

"That  whatsoever  constituted  authority  of 
each  of  the  several  States  is  charged  with  the 
enforcement  of  and  requiring  compliances 
with  the  State  workmen's  compensation  laws 
of  said  States  and  with  the  enforcement  of  and 
requiring  compliance  with  the  orders,  deci- 
sions, and  awards  of  said  constituted  authority 
of  said  States  hereafter  shall  have  the  power 
and  authority  to  apply  such  laws  to  all  lands 
and  premises  owned  or  held  by  the  United 
States  of  America  by  deed  or  act  of  cession,  by 
purchase  or  otherwise,  which  is  within  the  ex- 
terior boundaries  of  any  State,  and  to  all  proj- 
ects, buildings,  constructions,  improvements, 
and  property  belonging  to  the  United  States  of 
America,  which  is  within  the  exterior  bound- 
aries of  any  State,  in  the  same  way  and  to  the 
same  extent  as  if  said  premises  were  under  the 
exclusive  jurisdiction  of  the  State  within  whose 
exterior  boundaries  such  place  may  be. 

"Sec.  2.  For  the  purposes  set  out  in  Section 
1  of  this  Act  the  United  States  of  America 
hereby  vests  in  the  several  States  within  whose 
exterior  boundaries  such  place  may  be,  inso- 
far as  the  enforcement  of  State  workmen's 
compensation  laws  are  affected,  the  right, 
power,  and  authority  aforesaid:  Provided, 
however,  That  by  the  passage  of  this  Act  the 
United  States  of  America  in  nowise  relin- 
quishes its  jurisdiction  for  any  purpose  over 
the  property  named,  with  the  exception  of  ex- 
tending to  the  several  States  within  whose  ex- 
terior boundaries  such  place  may  be  only  the 
powers  above  enumerated  relating  to  the  en- 
forcement of  their  State  workmen's  compensa- 
tion laws  as  herein  designated:  Provided  fur- 
ther, That  nothing  in  this  Act  shall  be  con- 
strued to  modify  or  amend  the  United  States 


Employee's  Compensation  Act  as  amended 
from  time  to  time  (Act  of  September  7,  1916, 
39  Stat.  742,  U.S.C.,  title  5  and  supplement, 
sec.  751  et  seq.) ." 

If  the  foregoing  statute  applies  to  Indian  res- 
ervation lands,  it  is  by  reason  of  the  generality  of 
the  terms  used,  for  the  statute  makes  no  mention 
of  Indian  reservations  or  Indian  lands.  Aside  from 
the  fact  that  general  legislation  of  this  nature  is 
not  usually  regarded  as  applying  to  the  Indians 
unless  so  worded  as  clearly  to  manifest  an  intent  to 
include  them  (Elk  v.  Wilkins,  112  U.S.  94,  100; 
McCandless  v.  United  States,  25  F  (2d)  71),  the 
language  of  the  statute  is  not  such  as  may  be  read- 
ily extended  to  Indian  lands.  State  authority,  so 
far  as  the  enforcement  of  workmen's  compensation 
is  concerned,  is  extended  only  to  "lands  and  prem- 
ises owned  or  held  by  the  United  States  of  Amer- 
ica by  deed  or  act  of  cession,  by  purchase  or  other- 
wise, which  is  within  the  exterior  boundaries  of  any 
State,  and  to  all  projects,  buildings,  constructions, 
improvements,  and  property  belonging  to  the 
United  States  of  America,  which  is  within  the  ex- 
terior boundaries  of  any  State  *  *  *".  This  lan- 
guage, given  its  ordinary  meaning,  seems  to  em- 
brace lands  and  property  owned  absolutely  by  the 
United  States  to  the  exclusion  of  other  lands  such  as 
Indian  reservations,  the  full  beneficial  ownership 
of  which  is  in  the  Indian  tribes,  the  United  States 
merely  holding  the  legal  title.  Besides,  the  legisla- 
tive history  of  the  enactment  discloses  that  its  pur- 
pose was  to  furnish  protection  against  death  or 
disability  to  laborers  and  mechanics  employed  by 
contractors  or  other  persons,  not  on  Indian  reserva- 
tions, but  on  lands  owned  by  the  United  States, 
particularly  lands  which  the  Government  had  ac- 
quired with  the  consent  of  the  State  so  that  Fed- 
eral jurisdiction  thereover  was  exclusive  of  all  State 
authority.  See  Report  No.  2294,  Committee  on 
Education  and  Labor,  United  States  Senate,  H.  R. 
12599,  74th  Congress,  1st  session.  Considered  in  the 
light  of  this  purpose,  the  language  of  the  act  of 
June  25,  1936,  cannot  properly  be  regarded  in  my 
opinion  as  establishing  State  jurisdiction  over  an 
Indian  tribe  such  as  the  Menominee  Tribe. 

For  these  reasons  I  believe  that  a  Wisconsin 
Statute  on  Workmen's  compensation  could  not 
constitutionally  be  applied  to  the  Menominee 
Tribe.  It  is  proper  to  add  that  the  State  of  Wis- 
consin does  not  appear  to  have  asserted  any  such 
claim  of  jurisdiction.  The  present  Wisconsin  Work- 
men's Compensation  Act  is  applicable  to  any 
"firm",  "private  corporation"  or  "public  or  quasi- 
public  corporation"  (Wisconsin  Statutes,  1933,  sec- 
tion 102.04,  subsections  1,  2  and  3).  The  statute 
does  not  apply  to  Indian   tribes  as  such.   Neither 


October  22,   1936 


Opinions  of  the  Solicitor 


695 


does  it  apply  to  cooperative  or  other  voluntary 
nonprofit  associations  under  which  a  tribe  such  as 
the  Menominee  Tribe  might  be  subsumed. 

The  United  States  Employees'  Compensation 
Commission  has  recently  held  that  employees  of 
the  Menominee  Indian  Mills  are  not  entitled  to 
the  benefits  of  the  Federal  Employees'  Compensa- 
tion Act.  For  the  reasons  stated  above  it  is  my 
opinion  that  the  compensation  laws  of  the  State 
of  Wisconsin  are  also  inapplicable.  In  this  situa- 
tion the  matter  is  properly  one  for  consideration 
by  Congress,  with  a  view  to  enacting  remedial 
legislation  extending  either  the  Federal  or  State 
compensation  laws  to  this  project.  If  such  legisla- 
tion be  sought,  it  is  suggested  that  it  should  be  in 
such  form  that  the  Compensation  Commission, 
State  or  Federal,  may  take  jurisdiction  of  and  ex- 
tend relief  in  proper  cases  of  death  or  disability 
now  pending. 

Nathan  R.  Margold, 

Solicitor. 

Approved:   October  22,    1936. 

T.A.  Walters,  Acting  Secretary  of  the  Interior. 


Resettlement  Loan— Unorganized 
Tribes 

October  22,  1936. 

Memorandum   for   the   Commissioner 
of  Indian  Affairs: 

Some  time  ago  at  a  conference  in  my  office  you 
raised  the  problem  of  how  tribes  not  organized 
under  the  Wheeler-Howard  Act  might  deal  with 
trial  assets  in  a  business-like  way,  particularly 
where  resettlement  or  rehabilitation  loans  were 
available  for  productive  development  of  tribal  re- 
sources. I  suggested  at  that  time  that  perhaps  the 
organization  under  State  laws  of  a  cooperative  con- 
sisting of  members  of  the  tribe  would  afford  a 
mechanism  adequate  for  this  purpose.  Although 
you  asked  me  at  that  time  to  elaborate  the  sug- 
gestion I  have  hesitated  to  do  this  in  the  absence 
of  any  concrete  information.  Let  me,  however,  at 
this  time  offer  as  a  basis  for  your  further  thinking 
on  this  matter  a  brief  outline  of  how  such  a  co- 
operative might  function  in  relation  to  tribal  prop- 
erty. 

1.  Assume  that  a  cooperative  is  organized,  under 
State  law,  by  a  group  of  Indians  who  are  members 
of  an  unorganized  tribe. 


2.  The  tribe  might  then  proceed  to  lease  timber, 
grazing  lands,  minerals,  or  other  assets  to  the  co- 
operative at  a  nominal  rental.  This  would  be  proper 
only  if  the  cooperative  were  legally  open  to  all 
members  of  the  tribe  and  if  a  substantial  majority 
of  the  tribe  were  actually  members  of  the  coopera- 
tive. In  order  to  permit  participation  by  substan- 
tially all  members  of  the  tribe  in  the  activities  of 
the  cooperative  it  would  have  to  combine  produc- 
tive activities  with  handling  of  retail  trade  or  other 
services  in  which  all  members  of  the  tribe  might  be 
interested. 

3.  Such  resources  might  be  developed  for  pro- 
ductive purposes  by  the  cooperative.  At  the  same 
time  it  would  be  possible  to  sublease  part  of  such 
resources  to  the  visual  class  of  lessees  in  order  to 
raise  funds  for  the  productive  development  of  areas 
reserved  by  the  cooperative  for  its  manage- 
ment. 

4.  Income  from  such  resources  might  be  handled 
in  a  business-like  manner  by  the  cooperative,  sub- 
ject to  such  supervision  by  the  Department  as 
might  be  necessary,  without  the  usual  detour  of  de- 
positing tribal  income  in  the  United  States  Treas- 
ury and  reappropriating  the  funds  through  acts  of 
Congress. 

5.  If  economically  desirable,  the  cooperative  so 
organized  might  be  given  a  preference  right  in  the 
leasing  of  individual  allotments  of  grazing  or  tim- 
ber land,  the  award  of  individual  oil  or  mineral 
leases,  etc. 

Briefly,  the  difficulties  of  such  a  set-up  as  is  here 
proposed  are:  (1)  The  task  of  securing  cooperative 
organization  among  Indians  who  are  now  opposed 
to  the  Wheeler-Howard  Act;  (2)  the  task  of  re- 
vising existing  regulations  governing  the  lease  of 
tribal  and  individual  lands;  (3)  the  possible  dis- 
advantages of  suability  and  taxability  under  State 
laws. 

The  advantages  of  such  a  set-up  are  briefly:  (1) 
A  functioning  cooperative  association  would  do  a 
great  deal  to  integrate  tribes  which  have  rejected 
the  Wheeler-Howard  Act  and  to  give  positive  scope 
for  efforts  at  economic  self-government;  (2)  the 
measure  would  amount  to  a  substantial  subsidy  of 
cooperative  activities  out  of  tribal  income  which 
might  otherwise  be  used  for  administrative  ex- 
penditures, per  capita  payments  and  other  non 
productive  purposes. 

If  on  the  basis  of  this  brief  outline  you  feel  fur- 
ther consideration  of  this  suggestion  to  be  worth- 
while, I  shall  be  glad  to  have  further  work  done 
on  any  concrete  situation  to  which  the  proposed 
remedy  may  be  adapted. 

Solicitor. 
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Law   and  Order   Ordinances— San   Carlos 
Apache 

October  23, 1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  papers  relating  to  law  and  order 
ordinances  of  the  San  Carlos  Apache  Tribe  are 
returned  to  you  for  further  consideration. 

The  proposed  letter  to  the  superintendent  of  the 
San  Carlos  Agency  contains  the  advice  that  the 
ordinances  adopted  by  the  Council  are  invalid  for 
the  reason  that  they  were  not  transmitted  to  this 
office  within  90  days  after  their  adoption  on  May 
5,  1936.  This  conclusion  appears  to  me  to  be  in- 
valid for  three  reasons. 

1.  A  number  of  the  resolutions  are  not  subject 
to  departmental  approval  and  therefore  have  been 
valid  from  the  time  of  adoption  regardless  of 
whether  or  not  they  were  transmitted  to  the  Sec- 
retary. Ordinances  or  resolutions  beginning  at 
lines  3,  6  and  9  fall  under  Article  V,  section  12  of 
the  constitution  of  the  tribe  approved  January  17, 
1936.  This  section  authorizing  regulation  of  domes- 
tic relations  does  not  require  departmental  review. 
Likewise  the  resolutions  beginning  at  line  72 
(designing  qualifications  for  jury  duty)    and  line 

84  (prohibition  of  professional  attorneys)  appear 
to  be  valid  without  departmental  review  under 
Article  V,  section  4  of  the  bylaws.  These  five  reso- 
lutions therefore,  are  not  dependent  for  their 
validity  upon  approval  by  the  Superintendent  or 
the  Secretary. 

2.  I  do  not  agree  with  the  legal  conclusion  that 
failure  of  the  superintendent  to  submit  to  the  De- 
partment, within  the  proper  period  of  time,  an 
ordinance  subject  to  departmental  review  invali- 
dates the  ordinance.  The  constitutional  provision 
in  question  specifies  that  the  ordinance  shall  be- 
come effective  when  approved  by  the  superintend- 
ent. The  superintendent  is  then  required  to  send 
a  copy  of  the  ordinance  with  his  approval  "to  the 
Secretary  of  the  Interior,  who  may,  within  90  days 
from  the  date  of  enactment  rescind  the  said  ordi- 
nance or  resolution  for  any  cause,  by  notifying  the 
tribal  council  of  such  rescission",  lire  Secretary 
must  act  positively  within  the  designated  time  limit 
to  repudiate  the  act  of  his  agent.  In  this  case  he  has 
not  so  acted  and  therefore  the  ordinances  or  resolu- 
tions in  question  remain  effective  if  they  were 
validly  approved  by  the  superintendent.  The  pro- 
posed letter  to  the  superintendent  seems  to  assume 
that  the  ordinances  were  properly  approved  by  the 
superintendent.   The   supporting   papers,   however, 


leave  some  doubt  on  the  question.  If  the  resolu- 
tions requiring  departmental  review  were  not 
properly  approved  by  the  local  superintendent, 
they  are,  of  course,  null  and  void.  If  they  were 
properly  approved,  they  did  not  become  invali- 
dated by  the  silence  of  the  Secretary  or  by  the 
failure  of  the  superintendent  to  carry  out  in  due 
time  his  duty  to  transmit  the  resolutions  to  the 
Secretary. 

3.  The  proposed  letter  states  that  the  resolutions 
in  question  were  adopted  on  May  5,  1936,  and  were 
not  submitted  to  the  Department  within  90  days 
after  that  date.  The  record  shows,  however,  that 
these  resolutions  were  adopted  on  February  3  and 
were  received  by  the  Indian  Office  on  March  4. 
The  action  taken  by  the  tribal  council  on  May  5 
was  by  way  of  ratification  of  the  earlier  action.  If 
it  is  the  position  of  the  Indian  Office  that  the 
earlier  action  was  totally  invalid  because  the  coun- 
cil at  that  time  had  not  been  duly  elected  under 
the  approved  constitution  of  the  tribe  then  the 
submitted  resolutions  should  be  attacked  on  that 
ground,  rather  than  on  the  ground  that  the  subse- 
quent ratification  of  May  5  was  not  promptly 
brought  to  the  notice  of  the  Department.  The 
question  whether  the  council  of  February  3,  1936, 
had  authority  to  adopt  the  ordinances  in  question 
is  a  question  of  some  difficulty,  which  I  shall  not 
attempt  to  answer  because  the  relevant  facts  are 
not  before  me.  It  is  clear,  however,  that  if  the 
council  then  sitting  had  been  previously  recognized 
as  qualified  to  speak  for  the  San  Carlos  Apache 
Tribe,  then  it  was  authorized  under  the  depart- 
mental Law  and  Order  Regulations  to  adopt  ordi- 
nances on  tribal  marriages  and  divorce  (Regula- 
tions, Chap.  3,  sec.  2) ,  gambling  (Chap.  5,  sec.  21) 
and  professional  attorneys  (Chap.  1,  sec.  8). 

Recommendation  No.  3,  referring  to  line  13, 
raises  a  further  question.  It  seems  to  me  that  power 
to  regulate  the  domestic  relations  of  members  may 
properly  extend  to  granting  a  divorce  to  a  member 
married  to  a  non  member  where  the  marital  resi- 
dence is  within  the  reservation.  Certainly  I  think 
this  woidd  be  true  where  the  non  member  was  a 
restricted  Indian.  There  may  be  some  doubt  about 
the  validity  of  a  divorce  decree  issued  against  a 
non  Indian,  but  I  do  not  think  the  law  is  so  clear 
that  on  a  matter  of  this  sort,  not  involving  depart- 
mental review,  we  are  obliged  to  advise  the  tribe 
that  its  action  is  illegal.  We  might  properly  advise 
the  tribe,  however,  that  the  ordinance  as  now 
drafted  would  cover  divorce  proceedings  between 
non  Indians  which  was  undoubtedly  not  intended 
and  would  be  clearly  illegal,  and  we  might  suggest 
appropriate  rephrasing  of  the  ordinance. 

The  unfortunate  complications  and  delays  which 
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this  record  exhibits  suggest  to  my  mind  the  de- 
sirability of  carefully  advising  newly  elected  tribal 
councils  of  the  procedures  they  are  expected  to 
follow  in  their  ordinance  making  activities. 

Nathan  R.  Margold, 

Solicitor. 


Colorado  River  Indian  Tribes  of 

Colorado  River  Reservation— Surrender 

of  Rights  of  Exclusive  Occupancy 

October  29,  1936. 

Memorandum   for  the   Commissioner 
of  Indian  Affairs: 

Further  study  has  been  given  to  the  organiza- 
tion of  the  Colorado  River  Indian  Tribes  of  the 
Colorado  River  Reservation  under  a  proposed 
constitution  and  bylaws  with  special  reference  to 
the  possibility  of  settling  other  Indians  upon  said 
reservation  pursuant  to  the  act  of  March  3,  1865 
(13  Stat.  559).  The  attached  memoranda  from 
the  Land  and  Fiscal  Divisions  of  your  Office 
were  solicited  by  me  with  a  view  to  determining 
whether  there  had  been  any  continuing  administra- 
tive action  by  the  Department  in  carrying  out  the 
placing  of  other  Indians  on  the  reservation  in 
addition  to  the  Mohave  and  Chemehuevi  Tribes, 
or  whether  the  administrative  action  in  placing 
these  tribes  on  the  reservation  constitutes  a  final 
determination  of  the  Indians  entitled  to  reside 
thereon. 

The  two  memoranda  do  not,  I  believe,  indicate 
any  continuous  course  of  action  by  the  Indian 
Office  or  by  this  Department  involving  the  placing 
of  other  Indians  on  the  Colorado  River  Reserva- 
tion. The  matter  has  apparently  been  revived  only 
in  the  last  few  years.  The  memorandum  from  the 
Land  Division  indicates,  moreover,  that  the  orig- 
inal plan  was  to  place  only  the  Mohave  and 
Chemehuevi  Tribes,  and  Indians  friendly  to  them, 
on  the  reservation.  This  being  so,  there  appears  to 
be  no  reason  for  altering  my  memorandum  of  Sep- 
tember 15. 

The  proposed  letter  suggesting  correction  in  the 
tentative  constitution  and  bylaws  of  the  Colorado 
River  Indian  Tribes  should,  therefore,  be  revised 
by  eliminating  the  last  paragraph  on  pages  5  and 
C)  thereof.  As  a  matter  of  law,  the  constitution  may 
guarantee  to  the  present  occupants  complete  and 
exclusive  control  even  as  to  future  membership, 
and  this  in  no  way  conflicts  with  the  act  of  March 
3,  1865    (13  Slat.  559).  The  Secretary  of  the  Inte- 


rior has  no  right  to  locate  other  Indians  on  this 
reservation  without  the  consent  of  the  tribes  hav- 
ing jurisdiction  over  the  reservation,  and  the  In- 
dians have  a  clear  legal  right  to  withhold  their 
consent. 

If,  as  an  administrative  matter,  it  is  felt  to  be 
essential  to  provide  that  other  Indians  be  placed  on 
the  reservation,  either  to  prevent  overcrowding 
elsewhere,  or  to  provide  for  proper  utilization  of 
the  resources  of  this  reservation,  the  proposed  letter 
could  contain  a  paragraph  calling  attention  to  this 
fact,  and  suggesting  to  the  Indians  that  a  provision 
be  inserted  in  their  constitution  authorizing  the 
placing  of  other  Indians  on  the  reservation.  It 
should  be  made  clear  to  the  Colorado  River  In- 
dians, however,  that  they  do  not  need  to  yield 
their  consent  in  this  matter,  and  that  their  failure 
to  agree  will  not  result  in  failure  by  the  Depart- 
ment to  approve  the  constitution  as  soon  as  agree- 
ment has  been  reached  on  its  other  provisions.  It 
would  be  inconsistent  with  the  intent  of  section  16 
of  the  Indian  Reorganization  Act,  in  my  opinion, 
for  the  Secretary  of  the  Interior  to  withhold  ap- 
proval of  a  constitution  in  order  to  compel  these 
Indians  to  surrender  their  existing  rights  of  ex- 
clusive occupancy  of  the  Colorado  River  Reserva- 
tion. 

Nathan  R.  Margold, 

Solicitor. 


Restricted  Lands— Security  for  Loans 

October  30,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  holding  that  restricted  lands 
may  not  be  used  as  security  for  loans  from  Indian 
corporations  to  individual  Indians  is  returned  to 
you  for  further  consideration.  The  proposed  letter 
makes  no  mention  of  section  4  of  the  act  of  June 
18,  1934.  This  section  provides  that  restricted 
lands  "may,  with  the  approval  of  the  Secretary  of 
the  Interior,  be  sold,  devised,  or  otherwise  trans- 
ferred to  the  Indian  tribe  in  which  the  lands 
#  #  #  are  ]ocatecl"  in  mv  opinion  this  provision 
amends  the  allotment  statutes  cited  in  the  pro- 
posed letter  and  permits  the  transfer  of  title  from 
an  individual  Indian  to  the  tribe  having  jurisdic- 
tion over  the  land  for  security  purposes. 

The  view  that  the  authority  given  individual 
Indians  by  the  Reorganization  Act  to  transfer  their 
restricted  lands  to  the  tribe  includes  authority  to 
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convey  a  lesser  interest  by  way  of  mortgage  or  other 
instrument  given  for  security  purposes,  is  sup- 
ported by  the  cases  of  Terrell  v.  Scott,  262  Pac. 
1071,  cert.  den.  277  U.S.  596,  and  Potter  v.  Vernon, 
264  Pac.  611.  Those  cases  held  that  a  mortgage 
executed  by  a  full  blood  Indian  on  lands  inherited 
by  him  from  an  allottee  of  the  5  Civilized  Tribes  is 
valid  when  approved  by  the  County  Court.  The  ap- 
plicable statute  made  no  mention  of  mortgages  but 
provided  that  the  full  blood  heir  could  convey  his 
inherited  interest  with  the  approval  of  the  County 
Court.  These  decisions  were  followed  by  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  Oklahoma  in  Wilson  v.  Tyler,  No.  418 
Equity.  In  the  latter  case  the  Department  of  Justice 
refused  to  take  an  appeal  on  the  ground  that  the 
decision  was  right  and  in  all  probability  would 
be  affirmed  by  the  Circuit  Court  of  Appeals. 

Mortgage  security,  however,  is  complicated  by 
the  fact  that  the  legal  title  to  trust  allotments  is 
in  the  United  States.  The  United  States,  therefore, 
would  seem  to  be  a  necessary  party  to  a  foreclosure 
action  and  enforcement  of  the  mortgage  would 
thus  depend  upon  a  decision  of  the  Attorney  Gen- 
eral consenting  to  suit. 

Such  complications  might  be  avoided  by  utiliz- 
ing the  mechanism  of  exchange  assignments,  set  up 
by  the  Omaha  Constitution.  The  land  owned  by 
an  individual  Indian  might  be  transferred  to  the 
tribe,  an  exchange  assignment  being  granted  to  the 
individual  Indian  containing  the  limitation  that 
upon  default  in  the  payment  of  the  tribal  loan  the 
right  of  occupancy  vested  in  the  individual  should 
be  terminated  or,  if  the  default  is  partial,  that  the 
amount  of  land  held  under  assignment  should  be 
proportionately  reduced.  The  validity  of  such  a 
provision,  applied  to  land  which  has  been  trans- 
ferred to  tribal  ownership,  appears  to  be  beyond 
question. 

An  alternative  method  of  utilizing  individual 
lands  to  secure  loans  from  the  tribe  might  be  de- 
veloped in  the  form  of  a  conditional  transfer  of  the 
land  voidable  upon  repayment  of  the  borrowed 
sum. 

Of  course,  nothing  in  this  memorandum  pre- 
vents your  deciding  as  a  matter  of  policy  that  in- 
dividually owned  restricted  lands  should  not  be 
used  as  security  even  when  no  other  security  is 
available.  Such  a  decision  might  be  restricted  to 
cases  where,  as  in  the  instant  case,  the  tribe  itself 
objects  to  the  use  of  such  security.  Such  a  decision, 
however,  should  be  placed  upon  grounds  of  policy 
and  not  upon  grounds  of  law. 

Nathan  R.  Margold, 

Solicitor. 


Pawnee— Back  Annuities 

November  2,   1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter,  in  denying  the  claim  of 
Delaney  A.  Capstick,  a  Pawnee  Indian,  for  back 
annuities,  announces  the  rule  that  the  distribution 
of  tribal  property  is  confined  to  enrolled  members 
of  the  tribe  and  that  members  of  the  tribe  are  en- 
titled to  share  in  such  distribution  only  during  the 
period  their  names  appear  on  the  roll. 

Nearly  thirty  years  ago  the  Assistant  Comptroller 
of  the  Treasury  ruled  that  a  child  born  of  an  In- 
dian woman,  who  is  a  recognized  member  of  the 
tribe,  is  entitled  from  birth  to  recognition  and 
enrollment  as  a  member  of  the  tribe  and  to  a  pro 
rata  share  of  tribal  annuities  or  other  communal 
benefits.  The  Assistant  Comptroller  said: 

"An  Indian  who  is  entitled  by  membership 
in  a  tribe  to  share  in  the  annuities  to  other 
communal  benefits  of  the  tribe  does  not  lose 
such  right  by  the  failure  of  an  Indian  Agent  or 
other  officer  to  enroll  him  for  any  particular 
payment.  The  right  is  inherent  in  every  born 
member  of  the  tribe  from  the  date  of  birth. 
The  appearance  or  absence  of  the  name  on  the 
roll  is  only  prima  facie  evidence.  If  the  name 
of  an  Indian  entitled  to  enrollment  and  pay- 
ment be  omitted  from  the  roll  for  one  or  more 
payments,  either  by  mistake  of  the  agent  or  in 
pursuance  of  erroneous  instructions,  his  right 
to  the  payment  or  payments  is  not  thereby 
extinguished;  but  upon  correction  of  the  mis- 
take, or  countermand  of  the  erroneous  instruc- 
tions, he  may  claim  and  have  allowed  the  pay- 
ment or  payments  which  have  been  withheld 
by  his  nonenrollment".  (13  Dec.  Com  p.  547, 
552   (1907)). 

It  is  my  understanding  that,  with  the  exception 
of  certain  persons  whose  names  were  added  to  the 
final  rolls  of  the  Five  Civilized  Tribes  in  Okla- 
homa under  special  legislation  (see  Solicitor's 
Opinion  of  November  10,  1914) ,  the  departmental 
practice  has  conformed  to  the  ruling  of  the  As- 
sistant Comptroller.  If  this  understanding  is  cor- 
rect, I  suggest  that  denial  of  the  claim  of  Capstick 
for  back  annuities  be  based  on  grounds  other  than 
those  set  forth  in  the  present  letter,  if  such  exist. 
If,  on  the  other  hand,  my  understanding  of  the  de- 
partmental practice  is  incorrect,  you  may  resubmit 
the  present  letter  for  further  consideration.  In  the 
latter  event,  however,  I  should  like  to  be  advised 
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of  the  administrative  or  judicial  decisions  which 
led  to  the  departure  from  the  Assistant  comptrol- 
ler's ruling  of  1907. 

Solicitor. 


Ft.  Hall— Confiscation 

OF  FlRF.ARMS 

November  17,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  and  telegram  relative  to  the 
proper  disposition  of  firearms  seized  by  Indian 
police  from  trespassers  on  the  Fort  Hall  Reserva- 
tion are  returned  herewith  for  further  considera- 
tion: 

I  have  visaed  the  telegram,  since  I  agree  that, 
upon  the  facts  thus  far  presented  by  Superintend- 
ent Gross,  sale  or  destruction  of  the  firearms  can- 
not be  justified.  The  explanatory  letter,  however, 
does  not,  in  my  opinion,  present  an  entirely  ade- 
quate statement  of  the  legal  points  involved. 

It  is  true,  no  doubt,  as  urged  in  this  letter,  that 
the  Fort  Hall  Reservation  is  a  treaty  reservation, 
that  unauthorized  hunting  therein  is  a  Federal 
offense  under  United  States  Code,  Title  25,  Sec- 
tion 216,  and  that  proceedings  in  a  Federal  Court, 
under  United  States  Code,  Title  28,  Section  41,  to 
confiscate  the  firearms  in  question  would  be 
proper.  All  this,  however,  does  not  necessarily  pre- 
clude action  by  the  tribe  itself  in  the  control  of  un- 
authorized hunting.  Acts  of  tribal  Indians  which 
are  violations  of  Federal  law,  may,  at  the  same 
time,  be  violations  of  tribal  ordinances,  and,  where 
the  Federal  law  is  not  invoked,  may  be  punished 
in  tribal  or  reservation  courts. 

United  States  Code,  Title  25,  Section  218,  for 
instance,  provides  that  the  general  provisions  of  the 
Federal  criminal  code  shall  not  extend  "to  any 
Indian  committing  any  offense  in  the  Indian  coun- 
try who  has  been  punished  by  the  local  law  of  the 
tribe."  This  is  a  clear  recognition  of  a  concurrent 
jurisdiction  of  tribal  and  Federal  courts  over  cer- 
tain matters. 

Concurrent  jurisdiction  is  likewise  recognized 
in  the  departmental  law  and  order  regulations, 
approved  November  27,  1933.  These  regulations 
prescribe  punishments  for  many  offenses,  on  the 
part  of  tribal  Indians,  which  may  be  punished  in 
the  alternative,  under  Federal  Law.  Game  viola- 
tions are  specifically  placed  in  this  category  under 
Chapter  5,  Section  20,  of  these  regulations,  and 
under  other  sections  of  the  same  chapter,  assault 


and  battery,  theft,  and  liquor  offenses  may  be 
punished  in  the  Court  of  Indian  Offenses,  although 
in  each  of  these  cases  the  acts  so  punished  may 
constitute  offenses  under  Federal  law.  The  regula- 
tions provide  that  the  reservation  court  shall  defer 
to  Federal  authorities  in  cases  where  the  latter  are 
willing  to  exercise  jurisdiction.  Where  such  juris- 
diction is  declined  the  bare  fact  of  concurrent  Fed- 
eral jurisdiction  does  not  exclude  tribal  action. 

The  question,  then,  is  what  justification  exists 
for  tribal  action,  such  as  that  reported  by  Superin- 
tendent Gross.  Four  possible  sources  of  such  author- 
ity merit  consideration: 

1 .  The  inherent  rights  of  tribal  government. 

2.  Rights  derived  from  equitable  ownership  of 
land. 

3.  Rights  derived  from  departmental  regulations. 

4.  Rights  granted  or  recognized  by  the  constitu- 
tion of  the  tribe. 

1.  Inherent  rights  of  tribal  self  government  may 
be  invoked  to  justify  punishment  of  members  of 
the  tribe  but  not  of  non  members  (Solicitor's  Opin- 
ion, Powers  of  Indian  Tribes,  approved  October 
25,  1934  (M-27781),  pages  9,  73,  82).  Non  mem- 
bers may  be  excluded  or  deported  from  the  tribal 
jurisdiction  (ibid,  pages  55  to  58)  ,  but  they  are 
not  otherwise  subject  to  punishment  at  the  hands 
of  tribal  authorities.  Confiscation  of  firearms  for 
non  payment  of  a  fine  therefore  appears  to  be 
without  justification  unless  the  persons  involved 
are  members  of  the  Shoshone  Bannock  Tribes. 

2.  Neither  can  the  seizure  of  property  or  fire- 
arms be  justified  as  an  incident  to  the  rights  of 
possession  which  the  tribe  enjoys  over  tribal  land. 
By  virtue  of  such  rights  tribal  authorities  may  use 
reasonable  force  to  remove  a  trespasser  from  tribal 
lands,  in  accordance  with  the  ordinary  common 
law  rule  (ibid,  page  57)  .  A  landowner,  however, 
has  no  right  to  confiscate  firearms  or  other  prop- 
erty  of  a    trespasser. 

3.  Departmental  law  and  order  regulations  ap- 
proved November  27,  1935,  authorize  a  tribal  coun- 
cil to  adopt  ordinances  governing  hunting  and 
authorize  tribal  courts  to  inflict  certain  penalties 
for  violation  of  such  ordinances.  Such  ordinances 
are,  however,  according  to  the  express  language  of 
the  regulation  (chapter  5,  section  20)  ,  binding 
only  upon  Indians.  Furthermore,  while  the  au- 
thorized penalty  includes  seizure  of  game,  it  does 
not  include  seizure  of  firearms.  Therefore,  no  jus- 
tification can  be  derived  from  the  departmental  law 
and  order  regulations  for  the  action   undertaken. 

4.  Can  the  proposed  disposition  of  firearms  be 
justified  by  any  provisions  of  the  constitution  of 
the  tribe  approved  April  30,  1936?  If  the  tribe 
since  that  date  has  adopted  any  ordinance  on  this 
subject   such   ordinance   ought   to  have   been   sub- 
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mitted  to  the  superintendent  and  to  the  Secretary 
of  the  Interior  for  review  under  Article  VI,  sec- 
tion 1  (i) ,  (k)  or  (1) ,  which  appear  to  be  the  only 
clauses  under  which  hunting  can  be  regulated  by 
the  tribe.  The  Department  has  not  been  advised 
of  the  enactment  of  any  ordinance  on  this  subject 
since  the  adoption  of  the  tribal  constitution. 

Unless,  then,  some  basis  of  authority  not  yet 
brought  to  the  attention  of  the  Department  can 
be  established  it  would  appear  that  the  Fort  Hall 
Business  Council  has  not  taken  any  valid  action 
which  would  properly  authorize  a  disposition  of 
the  firearms  seized.  Should  the  tribe  desire  to  en- 
act ordinances  on  this  subject  hereafter,  such  or- 
dinances will  receive  careful  and  sympathetic  con- 
sideration in  this  Office.  There  is  no  question  but 
that  ordinances  providing  for  the  removal  of  non 
Indian  trespassers  and  for  the  seizure  of  game  un- 
lawfully taken  from  Indian  land  should  be  ap- 
proved by  the  superintendent.  On  the  other  hand, 
ordinances  providing  for  the  confiscation  of  fire- 
arms involve  delicate  questions  of  law  and  admin- 
istration, and  it  is  suggested  that  any  ordinance 
which  the  tribe  may  wish  to  adopt  having  this 
objective  should  be  referred  to  the  Department  for 
further  study  before  definite  action  is  taken.  Un- 
less some  latent  difficulty  or  inadequacy  is  shown 
to  exist  in  the  statutory  procedure  now  provided 
for  the  confiscation  of  weapons  of  trespassing 
hunters,  it  is  believed  as  a  matter  of  policy  that 
this  should  be  left  to  the  existing  Federal  Ma- 
chinery. 

Nathan  R.  Margold, 

Solicitor. 


Palm  Springs— Fees  Charged  to 
Tourists  for  Use  of  Facilities 

November  18,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  compelled  to  return,  without  approval,  the 
attached  proposed  letter  relative  to  the  collection 
of  fees  on  the  Palm  Springs  Reservation  since,  al- 
though the  serious  situation  presented  demands 
remedial  action,  the  particular  remedy  proposed 
cannot,  in  my  opinion,  be  made  legally  effective. 
The  proposal  to  issue  a  blanket  prohibition  against 
the  collection  by  Indians  of  any  fees,  charges,  dues 
or   rentals   within    the   Palm    Springs   Reservation, 


and  at  the  same  time  to  require  tourists  using  In- 
dian bath  houses  and  other  facilities  to  pay  fees 
directly  to  the  superintendent,  involves  legal  as- 
sumptions which  I  am  not  prepared  to  endorse.  It 
is  not  necessary,  however,  to  determine  how  far  the 
various  steps  in  the  proposed  course  of  action  may 
be  legally  authorized  by  the  statutes  cited  in  the 
letter  submitted,  since  I  am  satisfied  that  none  of 
the  statutes  cited  grants  the  Secretary  or  his  rep- 
resentatives the  authority  to  require  Indians  to 
maintain  bath  houses  or  other  facilities  or  to  allow 
outsiders  access  to  such  facilities  or  access  to  tracts 
of  tribal  land  occupied  by  Indians.  Without  the 
right  to  take  this  final  step  in  enforcing  the  course 
of  action  proposed  in  the  attached  letter,  the  In- 
dians would  still  be  in  a  position  to  exclude  whites 
who  did  not  pay  them  the  required  fees.  We  might 
succeed  in  establishing  a  dual  system  of  fees  or 
entirely  excluding  outsiders  from  the  reservation, 
but  this  would  satisfy  neither  the  outsiders  nor  any 
of  the  Indian  factions  involved  in  the  controversy. 

Considerations  of  constitutional  law  and  of  ad- 
ministrative practice  amplify  the  legal  doubts  at- 
tending the  proposed  course  of  action.  In  the  first 
place  the  proposed  action,  in  so  far  as  it  compels 
Indians  to  permit  strangers  access  to  buildings  and 
enclosed  land,  raises  serious  constitutional  ques- 
tions under  the  5th  and  13th  amendments.  In  the 
second  place,  the  action  proposed  would  be  at 
variance  with  a  long  (and  I  think  valuable)  tra- 
dition which  sanctions  the  custom  of  Pueblo  In- 
dians and  other  groups  of  levying  fees  upon 
strangers  who  attend  Indian  ceremonials,  take 
photographs  or  enjoy  other  similar  privileges.  To 
hold  that  the  Superintendent  at  the  Palm  Springs 
Reservation  may  prohibit  Indians  from  charging 
fees  within  the  reservation  is  to  hold,  in  law,  that 
a  superintendent  at  any  reservation  has  the  same 
power.  Against  any  such  claims  of  authority,  you 
and  I  and  Secretary  Ickes  have,  in  the  past,  pro- 
tested, and  I  think  rightly. 

I  am  convinced  that  even  if  the  Department 
should  approve  the  proposed  letter,  the  attempt  to 
enforce  the  instructions  it  contains  would  lead  to 
grave  legal  difficulties.  Indians  in  possession  of 
bathhouses  or  other  facilities  would,  in  all  likeli- 
hood, continue  to  demand  the  accustomed  fees  of 
white  outsiders  seeking  permission  to  enter.  Should 
employees  of  the  department  seek  to  compel  the 
admission  of  non-Indians  to  such  facilities  or  areas, 
it  seems  quite  likely,  in  view  of  the  facts  presented 
in  the  letter  of  Superintendent  Dady  and  the  im- 
plied threats  in  the  telegram  of  the  local  white 
groups,  that  violence  would  result.  In  that  con- 
raise  as  a  principal  issue  not  the  propriety  of  any 
tingency   the  case   that  would  go   to  court  would 
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disposition  the  present  tribal  officials  may  be  mak- 
ing of  tribal  receipts  (on  which  the  facts  pre- 
sented in  the  attached  file  clearly  require  a  decision 
adverse  to  these  officials)  but  rather  the  question 
of  whether  Indians  in  possession  of  certain  prem- 
ises may  use  reasonable  force  to  defend  this  pos- 
session against   intruders.   On   the   latter  question, 

I  believe  that  we  cannot  give  departmental  em- 
ployees the  legal  assurances  they  have  the  right  to 
ask  before  embarking  upon  any  such  drastic  course 
of  conduct. 

I  suggest,  therefore,  what  I  think  are  alterna- 
tive remedies  for  the  present  situation  that  are 
more  likely  to  achieve  our  purpose.  For  one  thing, 
you  report  the  pendency  of  a  suit  alleging  breach 
ot  trust  in  the  disposition  of  funds  collected  by 
the  present  tribal  officials.  In  such  a  suit  a  proper 
preliminary  remedy  would  seem  to  be  the  judicial 
appointment  of  a  receiver  pendente  lite  to  collect 
the  fees  in  question.  It  seems  to  me  that  the  plain- 
tiffs in  this  suit  should  be  advised  to  seek  such  a 
remedy.  If  they  are  unwilling  to  cooperate,  the 
United  States  should,  in  my  opinion,  intervene 
in  the  suit  and  ask   this  remedy. 

It  is  not  entirely  clear  from  the  attached  papers 
whether  the  tribal  officials  who  are  now  handling 
the  moneys  of  the  tribe  have  been  properly  elected. 

II  they  have  not  been  properly  elected,  of  course, 
they  have  no  right  to  collect  tribal  receipts  or  to 
exclude  strangers  from  tribal  property  other  than 
property  which  they  personally  and  individually 
occupy.  Any  attempts  by  them  to  do  more  would 
warrant  punishment  in  a  court  of  Indian  offenses 
under  chapter  5,  sections  6  (embezzlement)  ,  7 
(fraud),  11  (extortion),  or  16  (injury  to  public 
property),  of  the  Law  and  Order  Regulations  ap- 
proved by  the  Secretary  of  the  Interior  November 
27,  1935.  If  there  is  no  court  of  Indian  offenses  at 
the  Palm  Springs  Reservation,  it  would  appear 
possible,  under  chapter  I,  section  I,  of  the  regula- 
tions, to  assign  to  a  court  under  the  Mission 
Agency  general  jurisdiction  over  this  and  other 
reservations.  Unless  the  matter  is  to  be  left  to  ac- 
tion by  State  or  Federal  courts  it  will  probably  be 
necessary,  sooner  or  later,  to  utilize  a  court  of  In- 
dian offenses  in  this  situation. 

If  for  any  reason  the  foregoing  suggestions  are 
inadequate,  I  should  be  glad  to  give  further  con- 
sideration to  the  elaboration  of  a  practical  and 
effective  course  of  action  in  the  unfortunate  situa- 
tion that  has  developed.  If  you  believe  a  confer- 
ence is  advisable  in  the  elaboration  of  such  a 
course,  please  advise  me. 

Nathan  R.  Margold, 

Solicitor. 


Gros  Ventre— Enrollment 

December  2,  1936. 
Memorandum  for  the  Assistant  Secretary: 

Herewith  are  two  letters  prepared  for  your  ap- 
proval by  the  Assistant  Commissioner  of  Indian 
Affairs.  These  letters  hold  that  the  7  children  of 
Mrs.  Emma  Larsen  are  not  entitled  to  participate 
in  the  payment  authorized  to  be  made  to  the  Gros 
Ventre  Indians  by  Public  Resolution  No.  116,  74th 
Congress,  approved  June  20,  1936    (49  Stat.  1569). 

The  reason  given  for  excluding  the  children  of 
Mrs.  Larsen  from  the  payment  authorized  by  the 
public  resolution  is  that  the  children  were  born 
prior  to  the  time  Mrs.  Larsen  was  given  an  allot- 
ment of  land  on  the  Ft.  Belknap  Reservation.  The 
public  resolution  does  not,  in  my  opinion,  require 
that  the  children  be  born  after  allotment. 

The  public  resolution,  after  providing  for  the 
enrollment  of  all  Indians  alive  on  the  date  of  ap- 
proval of  the  resolution  whose  names  appear  on 
the  allotment  roll  made  pursuant  to  the  act  of 
March  3,  1921  (41  Stat.  1355),  requires  that  there 
be  added  to  the  roll: 

"*  *  *  the  names  of  all  children  of  one- 
fourth  or  more  Gros  Ventre  Indian  blood  born 
to  all  allotted  Indians  of  the  Fort  Belknap 
Reservation,  regardless  of  place  of  residence  of 
such  children  or  their  parents:  Provided,  That 
all  such  children  so  enrolled  shall  be  alive  and 
in  being  on  the  date  of  approval  of  this  reso- 
lution:   *    *   *" 

The  time  ot  birth  of  the  children  under  the 
foregoing  language  is,  I  think,  immaterial.  If  the 
parent  is  an  allotted  Indian  on  the  Fort  Belknap 
Reservation  then  all  the  children  are  entitled  to 
enrollment  provided  they  possess  the  required  de- 
gree of  Indian  blood  and  are  in  being  on  the  date 
of  approval  of  the  resolution.  LInder  the  construc- 
tion adopted  by  the  Assistant  Commissioner  a  child 
born  prior  to  allotment  would  be  excluded  and 
one  born  after  allotment  to  the  same  parent  would 
be  admitted.  The  reason  for  making  a  discrimi- 
nation of  this  sort  between  members  of  the  same 
family  is  not  readily  apparent  and  the  intent  so 
to  do  ought  not  to  be  inferred  from  language 
which  given  its  ordinary  significance  accords  to  all 
children  of  the  same  parent  like  treatment  and  like 
benefits. 

The  suggestion  is  made  in  a  memorandum  pre- 
sented with  the  record  that  only  children  born 
after  the  date  of  approval  of  the  public  resolution 
are  entitled   to  enrollment.   This  suggestion   must 
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be  rejected  as  wholly  untenable.  The  proviso  de- 
clares that  "all  such  children  so  enrolled  shall  be 
alive  and  in  being  on  the  date  of  approval  of  this 
resolution."  This  proviso  not  only  contemplates 
enrollment  of  children  born  prior  to  the  date  of 
the  approval  of  this  resolution,  but  it  prevents  the 
enrollment  of  children  born  after  that  date. 

Mrs.  Larsen  was  given  an  allotment  of  land  un- 
der the  act  of  March  3,  1921,  supra,  and  her  name 
appears  on  the  allotment  roll.  I  assume  that  her 
children  possess  the  required  degree  of  Indian 
blood  and  that  they  were  in  being  on  June  20, 
1936,  the  date  of  the  approval  of  the  public  reso- 
lution. Upon  this  assumption  I  recommend  that 
their  enrollment  for  the  purpose  of  participating 
in  the  payment  provided  by  the  public  resolution 
be  approved. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  December  2,  1936. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Menominee  Mill— Secretarial  Power 

December  7 ,  1936. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

At  Mr.  Daiker's  request  this  morning  I  have 
given  brief  consideration  to  the  question  raised  by 
the  Menominee  Indians,  whether  the  tribe  will 
have  the  right,  if  a  charter  is  granted  it,  to  employ 
and  dismiss  at  will  all  mill  employees  except  the 
manager,  in  view  of  the  1908  act,  as  amended. 

I  do  not  believe  that  any  of  the  provisions  of  the 
1908  act  (act  of  March  28,  1908,  35  Stat.  51),  or 
any  of  its  amendments,  would  prevent  the  Secre- 
tary of  the  Interior  from  issuing  a  charter  of  in- 
corporation to  the  Menominee  tribe  in  terms  au- 
thorizing the  incorporated  tribe  to  manage  the 
Menominee  Indian  mills  and  do  its  own  hiring  and 
firing.  The  issuance  of  such  a  charter  appears  to  be 
authorized  by  the  broad  language  of  section  17  of 
the  act  of  June  18,  1934,  48  Stat.  984. 

The  question  of  what  restrictions  are  to  be 
placed  by  express  terms  of  the  charter  upon  the 
right  to  employ  and  dismiss  mill  employees  is 
an  administrative  question. 

Nathan  R.  Margold, 

Solicitor. 


State  and  Federal  Jurisdiction  Over 
Restricted  Land 


December  11,  1936. 


M-28568 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


My  opinion  has  been  requested  on  the  question 
of  whether  State  game  wardens  may  enter  upon 
restricted  Indian  reservation  lands  in  Minnesota 
to  search  for  game  they  believe  to  be  in  the  pos- 
session of  Indians. 

This  question  demands  consideration  of  the  ex- 
tent and  basis  of  State  jurisdiction  upon  an  In- 
dian reservation.  It  has  been  settled  law  since  the 
famous  case  of  Worcester  v.  State  of  Georgia,  6  Pet. 
514,  that  a  State  has  no  jurisdiction  to  arrest  a  non- 
Indian  within  an  Indian  reservation  for  violation 
of  a  State  law  inconsistent  with  Federal  laws  and 
treaties  affecting  Indians.  Likewise,  it  is  settled 
that  a  State  court  has  no  jurisdiction  to  punish  an 
Indian  for  acts  forbidden  by  State  law  when  such 
acts  are  committed  within  an  Indian  reservation. 
(United  States  v.  Hamilton,  233  Fed.  685;  In  re 
Blackbird,  109  Fed.  139;  In  re  Lincoln,  129  Fed. 
247;   United  States  v.  Quiver,  241  U.S.  602.) 

These  limitations  on  State  jurisidiction  do  not, 
however,  go  to  the  point  of  denying  all  State  juris- 
diction within  the  boundaries  of  an  Indian  reser- 
vation. It  is  well  settled  that  a  State  has  jurisdic- 
tion to  tax  property  owned  by  non-Indians  within 
an  Indian  reservation.  (Thomas  v.  Gay,  169  U.S. 
264,  holding  that  a  tax  on  cattle  pastured  on  In- 
dian lands  under  Indian  leases  is  not  a  tax  on 
rentals  and  is  "too  remote  and  indirect  to  be 
deemed  a  tax  upon  the  lands  or  privileges  of  the 
Indians."  (p.  273)  Accord:  Wagoner  v.  Evans,  170 
U.S.  588.)  It  is  also  well  settled  that  a  State  may 
punish  a  non-Indian  for  an  offense  committed 
against  another  non-Indian  within  an  Indian  res- 
ervation, unless  the  United  States  in  establishing 
the  State  itself  has  reserved  absolute  and  exclusive 
jurisdiction  over  the  territory  of  the  reservation. 
(Draper  v.  United  States,  164  U.S.  240;  United 
States  v.  McBratney,  104  U.S.  621.) 

The  theory  underlying  all  the  foregoing  deci- 
sions appears  to  be  that  control  over  Indian  con- 
duct and  Indian  property  on  an  Indian  reservation 
is  reserved  to  the  United  States,  while  for  all  other 
purposes  the  State  may  exercise  a  police  jurisdic- 
tion over  the  territory  of  the  reservation.  Under 
this  theory,  the  State  cannot  send  its  officers  upon 
restricted  Indian  lands  to  search  for  game  thought 
to  be  possessed  by  reservation  Indians.  Such  action 
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would  be  interfering  with  the  person  and  prop- 
erty of  Indians  upon  reservation  lands,  and  could 
not  be  legally  supported  without  specific  Federal 
statutory  authorization. 

Such  specific  authorization,  in  another  field,  is 
given  by  the  act  of  February  15,  1929  (45  Stat. 
1185;  U.S.C.,  Tit.  25,  Sec.  231),  authorizing  State 
officers  to  enter  upon  Indian  reservation  lands  "for 
the  purpose  of  making  inspection  of  health  and 
educational  conditions  and  enforcing  sanitation 
and  quarantine  regulations  or  to  enforce  compul- 
sory school  attendance  of  Indian  pupils,  as  pro- 
vided by  the  law  of  the  State,  under  such  rules, 
regulations,  and  conditions  as  the  Secretary  of  the 
Interior  may  prescribe."  Permission  thus  given  to 
State  officers  for  limited  purposes  cannot  be  ex- 
tended, without  further  legislation,  over  purposes 
wholly  different.  The  statute  is  itself  a  recognition 
that  without  specific  authority  State  officers  have 
no  power  to  enter  restricted  Indian  lands  for  the 
enforcement  of  State  laws  against  Indians  and  their 
property. 

I  am  therefore  constrained  to  answer  your  ques- 
tion in  the  negative. 

Nathan  R.  Margold, 

Solicitor. 

Approved:    December    11,    1936. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Pueblo  Land  Grants— Purchase 


December  16,  1936. 


M-28850 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


You  have  requested  my  opinion  as  to  whether 
certain  procedure  suggested  by  Mr.  William  A. 
Brophy,  Special  Attorney  for  the  Pueblo  Indians 
in  New  Mexico,  may  be  followed  in  making  pur- 
chases from  non-Indian  claimants  of  lands  located 
within  the  boundaries  of  the  various  Pueblo  land 
grants  in  New  Mexico. 

Section  13  of  the  act  of  June  7,  1924  (43  Stat. 
636) ,   reads   in   part   as   follows: 

"That  as  to  all  lands  within  the  exterior 
boundaries  of  any  lands  granted  or  confirmed 
to  the  Pueblo  Indians  of  New  Mexico,  by  any 
authority  of  the  United  States  of  America  or 
any  prior  sovereignty,  or  acquired  by  said  In- 
dians as  a  community  by  purchase  or  other- 


wise and  which  have  not  been  claimed  for  said 
Indians  by  court  proceedings  then  pending  or 
the  findings  and  report  of  the  board  as  herein 
provided,  the  Secretary  of  the  Interior  at  any 
time  after  two  years  after  the  filing  of  said  re- 
ports of  the  board  shall  file  field  notes  and 
plat  for  each  pueblo  in  the  office  of  the  sur- 
veyor general  of  New  Mexico  at  Santa  Fe, 
New  Mexico,  showing  the  lands  to  which  the 
Indian  title  has  been  extinguished  as  in  said 
report  set  out,  but  excluding  therefrom  lands 
claimed  by  or  for  the  Indians  in  court  pro- 
ceedings then  pending,  and  copies  of  said  plat 
and  field  notes  certified  by  the  surveyor  gen- 
eral of  New  Mexico  as  true  and  correct  copies 
shall  be  accepted  in  any  court  as  competent 
and  conclusive  evidence  of  the  extinguish- 
ment of  all  the  right,  title,  and  interest  of  the 
Indians  in  and  to  the  lands  so  described  in 
said  plat  and  field  notes  and  of  any  claim  of 
the  United  States  in  or  to  the  same.  And  the 
Secretary  of  the  Interior  within  thirty  days 
after  the  Indians'  right  to  bring  independent 
suits  under  this  Act  shall  have  expired,  shall 
cause  notice  to  be  published  in  some  news- 
paper or  newspapers  of  general  circulation 
issued,  if  any  there  be,  in  the  county  wherein  lie 
such  lands  claimed  by  non-Indian  claimants, 
respectively,  or  wherein  some  part  of  such 
lands  are  situated,  otherwise  in  some  newspa- 
per or  newspapers  of  general  circulation  pub- 
lished nearest  to  such  lands,  once  a  week  for 
five  consecutive  weeks,  setting  forth  as  nearly 
as  may  be  the  names  of  such  non-Indian  claim- 
ants of  land  holdings  not  claimed  by  or  for  the 
Indians  as  herein  provided,  with  a  descrip- 
tion of  such  several  holdings,  as  shown  by  a 
survey  of  Pueblo  Indian  lands  heretofore  made 
under  the  direction  of  the  Secretary  of  the 
Interior  and  commonly  known  as  the  "Joy 
Survey",  or  as  may  be  otherwise  shown  or 
defined  by  authority  of  the  Secretary  of  the 
Interior,  and  requiring  that  any  person  or 
persons  claiming  such  described  parcel  or  par- 
cels of  land  or  any  part  thereof,  adversely  to 
the  apparent  claimant  or  claimants  so  named 
as  aforesaid,  or  their  heirs  or  assigns,  shall,  on 
or  before  the  thirtieth  day  after  the  last  publi- 
cation of  such  notice,  file  his  or  their  adverse 
claim  in  the  United  States  Land  Office  in  the 
land  district  wherein  such  parcel  or  parcels  of 
land  are  situate,  in  the  nature  of  a  contest, 
stating  the  character  and  basis  of  such  adverse 
claim,  and  notice  of  such  contest  shall  be 
served  upon  the  claimant  or  claimants  named 
in  the  said  notice,  in  the  same  manner  as  in 
cases  of  contest  of  homestead   entries.   If  no 
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such  contest  is  initiated  as  aforesaid,  the  Sec- 
retary of  the  Interior  shall  issue  to  the  claim- 
ant or  claimants,  or  their  heirs  or  assigns,  a 
patent  or  other  certificate  of  title  for  the  par- 
cel or  parcels  of  land  so  described  in  said  no- 
tice; but  if  a  contest  be  filed  it  shall  proceed 
and  be  heard  and  decided  as  contests  of  home- 
stead entries  are  heard  and  decided  under  the 
rules  and  regulations  of  the  General  Land 
Office  pertinent  thereto.  Upon  such  contest 
either  party  may  claim  the  benefit  of  the  pro- 
visions of  section  4  of  this  Act  to  the  same  ex- 
tent as  if  he  were  a  party  to  a  suit  to  quiet 
title  brought  under  the  provisions  of  this  Act, 
and  the  successful  party  shall  receive  a  patent 
or  certificate  of  title  for  the  land  as  to  which 
he  is  successful  in  such  proceeding.  Any  patent 
or  certificate  of  title  issued  under  the  provi- 
sions of  this  Act  shall  have  the  effect  only  of  a 
relinquishment  by  the  United  States  of  Amer- 
ica and  the  said  Indians." 

Mr.  Brophy,  after  calling  attention  to  the  pro- 
visions of  the  foregoing  section,  suggests: 

"Inasmuch  as  no  contest  can  be  filed  later 
than  the  30th  day  after  the  last  publication  of 
the  notice  mentioned,  it  is  my  opinion  that 
when  that  time  has  expired  the  Pueblos  could 
purchase  and  pay  for  such  lands  with  safety 
before  the  patent  actually  issues.  If  the  ab- 
stract would  show  a  certificate  from  the  Cadas- 
tral Engineer  at  Santa  Fe  or  the  General  Land 
Office  that  the  advertising  has  been  com- 
pleted and  thirty  days  after  the  last  publica- 
tion thereof  has  expired,  it  then  becomes  the 
ministerial  duty  of  the  Secretary  of  the  In- 
terior to  issue  a  patent.  It  takes  a  long  time  for 
the  Land  Office  to  get  the  patents  out  after  the 
last  publication,  and  in  order  to  facilitate  the 
acquisition  of  these  various  parcels  of  land  I 
recommend  that  title  be  passed  under  the  con- 
ditions stated  above  before  patent  is  issued, 
provided  the  vendor  agrees  to  record  and  sur- 
render the  patent,  or  agrees  to  withhold  the 
recording  fee  and  authorizes  the  Land  Office 
to  turn  the  patent  over." 

Under  Mr.  Brophy's  suggestion  purchases  will 
be  made  from  non-Indian  claimants  prior  to  the 
issuance  of  the  patents  or  certificates  of  title  pro- 
vided for  in  section  13  above.  This  is  not  objection- 
able, however,  as  express  authority  to  make  such 
purchases  prior  to  the  issuance  of  the  patents  or 
certificates  of  title  is  contained  in  the  act  of  May 


31,   1933    (48  Stat.   108),  section  5  of  which  reads 
in  part  as  follows: 

"*  *  *  That  the  Secretary  of  the  Interior  be, 
and  he  is  hereby,  authorized,  out  of  the  appro- 
priations of  the  foregoing  amounts  and  out 
of  the  funds  heretofore  appropriated  for  the 
same  purpose,  to  purchase  any  available  lands 
within  the  several  pueblos  which  in  his  discre- 
tion it  is  desirable  to  purchase,  without  wait- 
ing for  the  issuance  of  final  patents  directed  to 
be  issued  under  the  provisions  of  the  Act  of 
June  7,  1924,  where  the  right  of  said  pueblos 
to  bring  independent  suits,  under  the  provi- 
sions of  the  Act  of  June  7,  1924,  has  expired: 
Provided  further,  That  the  Secretary  of  the 
Interior  shall  not  make  any  expenditures  out 
of  the  pueblo  funds  resulting  from  the  appro- 
priations set  forth  herein,  or  prior  appropria- 
tions for  the  same  purpose,  without  first 
obtaining  the  approval  of  the  governing  au- 
thorities of  the  pueblo  affected:  *  *  *." 

Under  the  authority  so  conferred  purchases  of 
these  lands  may  be  made  at  any  time  after  the 
right  of  the  pueblo  to  bring  independent  suits  has 
expired.  Under  paragraph  2,  subdivision  (b)  of 
section  4  of  the  act  of  June  7,  1924,  supra,  the  right 
of  the  pueblo  to  bring  independent  suits  expires 
with  the  filing  of  plats  and  field  notes  in  the  Office 
of  the  Surveyor  General  of  New  Mexico,  as  re- 
quired by  section  13.  Under  section  13  the  plats 
and  field  notes  must  be  filed  before  publication  of 
notice  of  the  claims  of  the  non-Indian  claimants, 
hence  the  right  of  the  Indians  to  bring  independ- 
ent suits  will  have  expired  in  all  cases  before  such 
notice  is  published.  Accordingly,  purchase  of  the 
tracts  as  suggested  by  Mr.  Brophy  is  within  the 
authority  conferred  by  section  5  of  the  act  of  May 
31,  1933,  supra. 

There  is  no  legal  objection,  therefore,  to  pur- 
chase of  the  lands  of  these  non-Indian  claimants 
at  the  time  and  in  the  manner  proposed  by  Mr. 
Brophy,  provided  such  purchases  are  made  with 
the  approval  of  the  governing  authorities  of  the 
pueblo,  as  required  by  section  5  of  the  act  of  May 
31,    1933,  supra. 

Your  attention  is  called,  however,  to  the  various 
requirements  of  section  13  of  the  act  of  June  7, 
1924,  supra.  These  requirements  are  that  plats  and 
field  notes  must  be  filed  in  the  Surveyor  General's 
Office  and  that  within  30  days  thereafter  notice 
must  be  published  as  therein  set  forth  for  five  con- 
secutive weeks,  requiring  any  adverse  claimant  to 
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file  his  or  her  adverse  claim  in  the  United  States 
Land  Office  of  the  land  district  in  which  the  lands 
are  located  on  or  before  the  30th  day  after  the  last 
publication  of  such  notice.  As  these  requirements 
are  framed  in  mandatory  language  the  abstract  of 
title  should  contain  a  certificate  by  the  appropriate 
field  officer  of  the  General  Land  Office,  showing 
affirmatively  that  the  requirements  of  section  13 
have  been  met  and  that  no  adverse  claim  has  been 
filed  within  the  period  prescribed  by  that  section. 

Your  attention  is  also  called  to  the  fact  that  the 
procedure  set  forth  in  section  13  of  the  act  of  June 
7,  1924,  supra,  with  respect  to  the  determination 
of  adverse  claims  has  no  application  to  tracts  (such 
as  the  Cebolleta  grant  referred  to  by  Mr.  Brophy) , 
the  title  to  which  has  been  determined  to  rest  in  a 
non-Indian  claimant  by  decree  of  the  court  in  a 
suit  brought  by  the  United  States  or  the  Indians. 
Section  5  of  the  act  of  June  7,  1924,  supra,  de- 
clares that  the  decree  in  such  cases  shall  have  the 
effect  of  a  deed  of  quitclaim  as  against  the  United 
States  and  the  Indians.  Non-Indian  claimants 
whose  title  has  been  determined  by  such  a  decree 
may  under  section  13  apply  for  and  receive  a  pat- 
ent or  certificate  of  title  without  cost  or  charge, 
but  nothing  contained  in  that  or  any  other  section 
of  the  act  requires  him  again  to  litigate  his  title 
either  in  the  courts  or  before  the  General  Land 
Office.  Purchase  from  such  a  non-Indian  claimant 
prior  to  issuance  of  patent  or  certificate  of  title 
is  also  authorized  by  section  5  of  the  act  of  May 
31,  1933,  supra,  and  such  purchase  may  be  made 
at  any  time  after  the  decree  of  the  court  has  be- 
come final.  Appropriate  reference  should,  of  course, 
be  made  in  the  abstract  of  title  to  the  decree  by 
which  the  title  of  the  non-Indian  claimant  is  es- 
tablished. 

Your  attention  is  further  called  to  the  fact  that 
some  difficulty  has  been  met  with  in  the  past  in 
determining  from  the  findings  of  the  court  or  the 
Pueblo  Lands  Board,  as  the  case  may  be,  the  par- 
ticular persons  to  whom  patents  or  certificates  of 
title  should  be  issued.  In  order  that  the  Indian 
pueblos  may  be  fully  protected  against  the  pur- 
chase of  defective  titles,  I  suggest  that  purchase  in 
any  such  doubtful  case  be  deferred  until  the  claim- 
ants are  identified  by  issuance  of  the  patent  or 
certificate  of  title. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  December  16,  1936. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Upper   Red   Lake— Fishing   Rights   of 
Indians 

December  19,  1936. 

Memorandum  for  Mr.  Zimmerman, 
Assistant  Commissioner  of  Indian  Affairs: 

Answering  your  memorandum  of  December  15, 
I  deem  it  clear  that  acquisition  by  the  United 
States  on  behalf  of  the  Red  Lake  Band  of  Chip- 
pewa Indians  of  privately-owned  land  abutting  on 
that  part  of  Upper  Red  Lake  now  outside  the 
boundaries  of  the  Red  Lake  Reservation  will  not 
divest  the  State  of  Minnesota  of  Control  over  the 
waters  of  the  lake  nor  invest  the  Indians  with  an 
exclusive  right  of  fishing  in  such  waters. 

The  Supreme  Court  of  the  United  States,  has  al- 
ready ruled  that  the  title  to  the  bed  of  Red  Lake 
passed  to  the  State  of  Minnesota  upon  its  admission 
into  the  Union.  United  States  v.  Holt  Bank,  270 
U.S.  49.  Under  the  laws  of  the  State  of  Minnesota 
the  title  of  riparian  owners  stops  at  the  water's 
edge.  Lamprey  v.  State,  52  Minn.  182,  198,  53  N.W. 
1139,  1143.  Such  riparian  owners  have  a  right  of  ac- 
cess to  the  lake  with  the  privilege  of  using  the 
waters  thereof  for  certain  purposes,  including  fish- 
ing, but  these  rights  are  common  to  all  citizens  of 
the  State  and  their  exercise  is  subject  to  regula- 
tion by  the  State  under  its  police  powers.  The  In- 
dians upon  acquisition  of  the  lands  by  the  United 
States  for  their  benefit,  will  have  like  rights  and 
no  more.  The  State  of  Minnesota  may,  of  course, 
cede  its  jurisdiction  and  control  to  the  United 
States,  but  until  it  has  done  so  its  laws  with  respect 
to  fishing,  etc.  in  these  waters  must  be  observed. 

Nathan  R.  Margold, 

Solicitor. 

Lands  Bought  With  Restricted 
Funds— Tax 

December  21,  1936. 

Memorandum  for  Mr.  Zimmerman, 
Assistant  Commissioner  of  Indian  Affairs: 

The  attached  letter  to  the  Superintendent  of  the 
Turtle  Mountain  Indian  Agency  holds  that  lands 
located  in  North  Dakota  may  not  be  made  tax 
exempt  by  purchase  for  an  individual  Indian  with 
the  proceeds  derived  from  the  sale  of  his  restricted 
tax  exempt  lands  located  in  Montana.  While  you 
have  signed  the  letter  you  state  that  "A  way  should 
be  found  to  beat  this  particular  devil  around  this 
offending  stump". 
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The  position  taken  in  the  letter  you  have  signed 
appears  to  be  based  upon  the  provisions  of  the 
act  of  March  2,  1931  (46  Stat.  1471)  which,  as 
amended  by  the  act  of  June  30,  1932,  (47  Stat. 
474)    reads: 

"That  whenever  any  nontaxable  land  of  a 
restricted  Indian  of  the  5  Civilized  Tribes  or  of 
any  other  Indian  tribe  is  sold  to  any  State, 
county  or  municipality  for  public  improve- 
ment purposes,  or  is  acquired,  under  existing 
law,  by  any  State,  county  or  municipality  by 
condemnation  or  other  proceedings  for  such 
public  purposes,  or  is  sold  under  existing  law 
to  any  other  person  or  corporation  for  other 
purposes,  the  money  received  for  said  land 
may,  in  the  discretion  and  with  the  approval 
of  the  Secretary  of  the  Interior,  be  reinvested 
in  other  lands  selected  by  said  Indian,  and 
such  land  so  selected  and  purchased  shall  be 
restricted  as  to  alienation,  lease,  or  incum- 
brance and  nontaxable  in  the  same  quantity 
and  upon  the  same  terms  and  conditions  as 
the  nontaxable  lands  from  which  the  rein- 
vested funds  were  derived,  and  such  restric- 
tions shall  appear  in  the  conveyance." 

The  act  of  1931  applied  only  to  Indians  of  the 
Five  Civilized  Tribes  in  Oklahoma  and  the  Solici- 
tor for  this  Department  ruled  that  the  act  did  not 
authorize  the  investment  of  the  proceeds  from  dis- 
posals of  the  lands  of  those  Indians  in  new  non- 
taxable selections  located  in  States  other  than 
Oklahoma.  The  amendment  of  1932  extended  the 
benefits  of  the  act  to  Indians  of  all  other  tribes  and 
by  administrative  ruling  the  opinion  of  the  So- 
licitor was  held  applicable  to  such  other  tribes, 
that  is  to  obtain  the  benefit  of  the  tax  exemption, 
purchases  must  be  confined  to  the  State  in  which 
the  disposed  of  lands  were  located. 

It  is  suggested  in  a  memorandum  presented  with 
the  record  that  in  the  absence  of  additional  legisla- 
tion the  only  way  out  would  be  a  reconsideration 
of  the  Solicitor's  Opinion.  Such  action,  however, 
even  if  it  resulted  in  a  reversal  of  the  opinion 
would  not  be  helpful  in  the  present  case.  The 
authority  to  invest  in  other  lands  and  impress  the 
same  with  restrictions  against  alienation  and  tax- 
ation extends  only  to  proceeds  from  restricted  tax 
exempt  lands  disposed  of  to  a  State,  county  or 
municipality,  or  to  a  corporation  or  person.  The 
restricted  tax  exempt  lands  here  involved  were 
sold  to  the  United  States.  As  the  United  States 
cannot  be  regarded  as  a  person  or  corporation 
within  the  meaning  of  the  act  (United  States  v. 
Fox,  94  U.S.  315,  321;  Davis  v.  Pringle,  268  U.S. 


315) ,  the  authority  conferred  does  not  extend  to 
the  proceeds  derived   from   such  sale. 

It  is  possible  that  the  desired  object  may  be 
accomplished  under  the  provisions  of  the  act  of 
June  18,  1934  (48  Stat.  984) .  Section  19  of  that  act 
defines  the  word  Indian  as  used  therein  to  include 

(1)  all  persons  who  are  members  of  any  recog- 
nized Indian  tribe  now  under  Federal  jurisdiction, 

(2)  all  persons  who  are  descendants  of  such  mem- 
bers who  were  on  June  1,  1934,  residing  within  the 
present  boundaries  of  any  Indian  reservation,  and 

(3)  all  other  persons  of  one  half  or  more  Indian 
blood.  If  the  Indian  in  the  present  case  falls  within 
either  of  these  classes  and  is  not  a  member  of  a 
tribe  which  has  voted  against  the  act,  he  would  be 
eligible  for  a  land  purchase  under  section  5  of  the 
act  which  declares  that  title  to  the  lands  purchased 
thereunder  for  an  individual  Indian  shall  be  taken 
in  the  name  of  the  United  States  in  trust  for  the 
individual  Indian  and  that  such  lands  shall  be  ex- 
empt from  State  or  local  taxation.  Where  as  here 
the  Indian  is  in  need  of  land,  I  find  nothing  in  the 
act  which  prevents  the  use  of  funds  held  in  trust 
for  him  by  the  Government  in  making  the  pur- 
chase under  section  5. 

I  noted  that  this  particular  Indian  was  allotted  on 
the  public  domain  in  Montana.  I  assume  from  this 
that  he  is  not  residing  on  any  Indian  reservation 
and  if  he  is  not  a  recognized  member  of  any  In- 
dian tribe  and  is  of  one  half  or  more  Indian  blood, 
he  would  come  within  class  3  above  and  would  be 
eligible  for  a  land  purchase  under  section  5.  If, 
however,  he  is  a  member  of  the  band  or  tribe  of 
Indians  occupying  the  Turtle  Mountain  Reserva- 
tion in  North  Dakota,  he  would  not  be  eligible  for 
a  land  purchase  under  section  5  because  the  In- 
dians of  that  reservation  voted  against  the  act. 

Nathan  R.  Margold, 

Solicitor. 


IRA— Acquisition  of  Land 


January  4,  1937. 


Memorandum   for  the  Office 
of  Indian  Affairs: 


The  Office  of  Indian  Affairs  has  submitted  a 
title  for  examination  covering  land  in  Nevada  be- 
ing purchased  under  authority  granted  by  the 
Wheeler-Howard  Act  (48  Stat.  984).  The  deed 
designates  the  grantee  as  the  United  States  in 
trust  for  the  landless  Shoshone  Indians  of  Nevada. 

The  designation  of  the  beneficiary  is  insufficient 
because  it  does  not  show  whether  these  Shoshone 
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Indians  fall  within  the  classes  as  defined  in  Section 
19  of  the  Act  of  June  18,  1934,  supra.  The  term 
"Indian"  as  used  in  Section  19  includes  all  per- 
sons of  Indian  descent  who  are  members  of  a  rec- 
ognized Indian  tribe  now  under  Federal  jurisdic- 
tion, and  all  persons  who  are  descendants  of  such 
members  who  were,  on  June  1,  1934,  residing 
within  the  present  boundaries  of  any  Indian  reser- 
vation, and  all  other  persons  of  Vk  or  more  Indian 
blood.  An  examination  of  the  file  reveals  that  the 
Indians  in  question  are  scattered  over  a  wide  area 
in  the  northeastern  quarter  of  Nevada  and  appar- 
ently are  not  affiliated  with  any  recognized  tribe 
or  band.  But  they  fall  within  the  class  defined  as 
to  the  degree  of  Indian  blood,  and  insofar  as  they 
do,  purchases  may  be  made  for  their  benefit.  There- 
fore, I  suggest  that  the  titles  now  being  acquired 
be  taken  as  follows: 

"The  United  States  in  trust  for  such  Sho- 
shone Indians  of  l/%  or  more  Indian  blood,  res- 
ident in  Nevada,  as  shall  be  designated  by  the 
Secretary  of  the  Interior." 

Please  advise  me  whether  this  is  satisfactory. 

Nathan  R.  Margold, 

Solicitor. 


1552) ,  has  to  the  individual  members  of  the  Osage 
Tribe  of  Indians  in  Oklahoma.  The  act  reads: 

"That  there  is  hereby  authorized  to  be  ap- 
propriated, out  of  any  money  in  the  Treasury 
of  the  United  States  not  otherwise  appropri- 
ated, the  sum  of  $25,000  to  be  expended  under 
such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  prescribe,  for  payment  of 
taxes,  including  penalties  and  interest,  as- 
sessed against  individually  owned  Indian  land 
the  title  to  which  is  held  subject  to  restric- 
tions against  alienation  or  encumbrance  ex- 
cept with  the  consent  or  approval  of  the  Sec- 
retary of  the  Interior,  heretofore  purchased 
with  the  understanding  and  belief  on  the  part 
of  said  Indians  that  after  purchase  it  would  be 
nontaxable,  and  for  redemption  or  reacqui- 
sition  of  any  such  land  heretofore  or  hereafter 
sold  for  nonpayment  of  taxes. 

"Sec.  2.  All  lands  the  title  to  which  is  now 
held  by  an  Indian  subject  to  restrictions 
against  alienation  or  encumbrance  except  with 
the  consent  or  approval  of  the  Secretary  of  the 
Interior,  heretofore  purchased  out  of  trust  or 
restricted  funds  of  said  Indian,  are  hereby  de- 
clared to  be  instrumentalities  of  the  Federal 
Government,  and  shall  be  nontaxable  until 
otherwise  directed  by  Congress." 


Osage  Tax  Exemptions 

M-28811  January  J,  1937. 

The  Honorable, 

The  Attorney  General. 

My  Dear  Mr.  Attorney  General: 

Transmitted  herewith  is  copy  of  an  opinion  by 
the  Solicitor  for  this  Department  regarding  the 
applicability  of  the  act  of  June  20,  1936  (49  Stat. 
1552) ,  to  individual  Indians  of  the  Osage  Tribe  in 
Oklahoma. 

I  request  your  opinion  upon  the  questions  con- 
sidered by  the  Solicitor,  and  would  appreciate  your 
early  consideration  of  this  matter. 

Harold  L.  Ickes, 
Secretary  of  the  Interior. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  what,  if 
any,  application  the  act  of  June  20,  1936    (49  Stat. 


In  explanation  of  the  above  statute,  it  may  be 
said  that  the  right  of  the  State  and  its  legal  sub- 
divisions to  tax  lands  purchased  with  the  restricted 
or  trust  funds  of  individual  Indians  and  conveyed 
to  the  Indians  by  deeds  prohibiting  alienation  or 
encumbrance  without  the  consent  or  approval  of 
the  Secretary  of  the  Interior  was  the  subject  of  con- 
troversy and  litigation  extending  over  a  consider- 
able period  of  years.  It  has  now  been  finally  de- 
cided that  such  lands  after  acquisition  by  the  In- 
dians remain  subject  to  the  taxing  power  of  the 
State.  United  States  v.  Gray,  284  Fed.  103,  dism'd 
263  U.S.  689;  United  States  v.  Ranson,  284  Fed. 
108,  aff'd  263  U.S.  691;  United  States  v.  Mummert, 
15  F.  (2d)  926;  McCurdy  v.  United  States,  246 
U.S.  263;  Work  v.  Mummert,  29  F.  (2d)  393;  Shaio 
v.  Oil  Corporation,  276  U.S.  575.  As  a  result,  many 
Indians  who  were  financially  unable  to  meet  these 
tax  burdens,  lost  their  lands  under  tax  foreclosure 
sales,  and  others  faced  similar  losses.  The  object  of 
the  act  of  June  20,  1936,  supra,  is  to  afford  a 
measure  of  relief  to  these  Indians. 

Two  forms  of  relief  are  provided  and  dealt  with, 
respectively,  in  separate  sections  of  the  statute. 
Section  1  provides  for  an  appropriation  of  $25,000, 
which  is  to  be  available  only  in  cases  where  the 
Secretary  of  the  Interior  finds  that  the  lands  were 
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acquired  by  the  Indians  with  the  belief  and  under- 
standing, that  they  would  be  nontaxable,  and 
where  such  finding  is  made,  the  appropriated  funds 
may  be  used  for  redeeming  or  reacquiring  lands 
sold  for  nonpayment  of  taxes  or  in  making  pay- 
ment of  delinquent  taxes,  interest  and  penalties 
standing  as  a  lien  against  lands  still  in  Indian 
ownership.  Section  2  makes  all  lands  purchased 
prior  to  the  date  of  the  enactment  and  then  in  re- 
stricted Indian  ownership  instrumentalities  of  the 
Federal  Government  and  declare  that  such  lands 
shall  be  nontaxable  until  otherwise  provided  by 
Congress.  It  is  to  be  observed  that  the  limitation 
imposed  by  section  1  on  the  expenditure  of  the 
appropriated  funds,  namely,  that  such  expenditures 
may  be  made  only  where  the  Secretary  of  the  In- 
terior finds  that  the  Indian  for  whom  the  lands 
were  purchased  understood  and  believed  that  the 
lands  would  be  nontaxable,  is  not  contained  in 
section  2,  which  creates  the  tax  exemption.  In 
such  a  situation,  the  limitations  must  be  regarded 
as  confined  to  the  section  in  which  it  is  found  and 
will  not  be  extended  to  other  sections  unless 
plainly  so  intended.  See  Lewis  Sutherland  on  Stat- 
utory Construction,  Vol.  2,  Sec.  352.  No  such  in- 
tention is  apparent  on  the  fact  of  the  statute.  Con- 
fining the  limitation  to  the  section  in  which  it  is 
found  does  exclude  from  the  benefits  of  that  sec- 
tion certain  Indians  who  will  share  in  the  relief 
granted  by  section  2.  Bearing  in  mind,  however, 
the  difference  in  the  relief  afforded  by  the  two 
sections,  this  is  not  an  unreasonable  distinction. 
In  asking  Congress  to  appropriate  funds  for  the 
payment  of  taxes  and  for  redeeming  or  reacquir- 
ing lands  sold  for  nonpayment  of  taxes,  the  Indian 
for  whom  the  land  was  purchased  with  the  under- 
standing and  belief— often  induced  by  representa- 
tions made  by  employees  of  the  Federal  Govern- 
ment—that the  lands  would  be  nontaxable,  doubt- 
less, occupies  a  more  favored  position  than  the 
Indian  who  had  the  contrary  understanding  and 
belief.  But  protection  from  future  taxation  by 
creating  a  tax  exemption  might  with  equal  pro- 
priety be  given  to  both.  In  any  event,  the  distinc- 
tion as  to  the  beneficiaries  entitled  to  the  relief 
granted  by  the  two  sections  of  the  statute  is  one 
which  Congress  has  seen  fit  to  make  and  it  may 
not  be  disregarded  without  adding  to  the  language 
of  the  statute,  which  administrative  officers  are 
without  the  power  to  do. 

Turning  now  to  the  question  of  the  applica- 
tion of  the  statute  to  members  of  the  Osage  Tribe 
of  Indians  in  Oklahoma,  it  will  be  observed  that 
no  mention  is  made  in  the  statute  of  any  particu- 
lar tribe  of  Indians.  Section  1  refers  to  "individu- 
ally owned  Indian  land  the  title  to  which  is 
held   subject    to   restrictions   against    alienation    or 


encumbrance  except  with  the  consent  or  approval 
of  the  Secretary  of  the  Interior,  heretofore  pur- 
chased out  of  trust  or  restricted  funds  of  an  In- 
dian *  *  *."  Section  2  imposes  the  tax  exemption 
upon  "all  lands  the  title  to  which  is  now  held  by 
an  Indian  subject  to  restrictions  against  alien- 
ation", etc.  (Italics  supplied.)  Under  this 
all  inclusive  language,  the  tribe  to  which  the  in- 
dividual Indian  belongs  is  immaterial.  If,  there- 
fore, the  Osage  Indians  are  to  be  excluded,  the 
reason  for  such  exclusion  must  be  found  elsewhere 
than  in  the  act  of  June  20,  1936.  In  so  far  as  the 
relief  afforded  by  section  1  of  the  act  is  concerned, 
no  reason  is  apparent  for  excluding  the  Osages. 
No  prior  legislation,  general  or  special,  prohibits 
the  use  of  Federal  funds  for  paying  taxes  on  lands 
purchased  by  Osage  Indians  or  for  redeeming  or 
reacquiring  lands  that  may  have  been  sold  for  non- 
payment of  taxes.  The  appropriation  authorized 
by  section  1  cannot,  of  course,  be  used  for  the 
benefit  of  an  Osage  Indian  whose  restricted  or 
trust  funds  were  used  in  purchasing  lands  with  the 
understanding  that  same  would  be  taxable.  But 
this  is  equally  true  of  Indians  of  other  tribes.  Re- 
lief is  denied  in  such  cases,  not  because  the  act  is 
in  terms  inapplicable,  but  because  the  Indians  are 
unable  to  meet  one  of  its  requirements. 

When  we  come  to  consider  the  applicability  of 
the  tax  exemption  created  by  section  2  of  the  act 
to  the  Osages,  however,  we  encounter  a  somewhat 
different  situation.  The  taxability  of  lands  of  mem- 
bers of  the  Osage  Tribe  of  Indians  has  been  dealt 
with  specifically  and  expressly  by  Congress.  Sec- 
tion 1  of  the  act  of  March  2,  1929  (45  Stat.  1478) , 
reads: 

"Homestead  allotments  of  Osage  Indians  not 
having  a  certificate  of  competency  shall  remain 
exempt  from  taxation  while  the  title  remains 
in  the  original  allottee  of  one-half  or  more 
Osage  Indian  blood  and  in  his  unallotted 
heirs  or  devisees  of  one-half  or  more  Osage 
Indian  blood  until  January  1,  1959:  Provided, 
That  the  tax  exempt  land  of  any  such  Indian 
allottee,  heir,  or  devisee  shall  not  at  any  time 
exceed  one  hundred  and  sixty  acres." 

The  scope  of  the  proviso  prohibiting  allottees, 
their  heirs  or  devisees  from  holding  at  any  one 
time  more  than  160  acres  of  tax-exempt  land,  con- 
strued in  the  light  of  the  general  language  to  which 
it  is  attached,  may  well  be  regarded  as  confined  to 
lands  allotted  to  members  of  the  Osage  Tribe  as 
homesteads.  Given  this  construction,  any  conflict 
between  that  enactment  and  section  2  of  the  act  of 
June  20,  1936,  which  deals  a  different  class  of  lands, 
is   avoided   and   the   two  statutes   may   operate  in 
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entire  harmony.  There  is,  however,  a  more  specific 
provision  dealing  with  the  taxability  of  lands  in- 
cluding lands  of  the  identical  class  involved  in 
the  act  of  June  20,  1936.  Section  1  of  the  act  of 
February  27,  1925  (43  Stat.  1008),  authorizes, 
among  other  things,  the  purchase  of  real  estate 
from  the  restricted  or  trust  funds  of  individual 
members  of  the  Osage  Tribe.  Such  lands,  when 
purchased,  are  usually  conveyed  to  the  Indians  by 
deeds  prohibiting  alienation  or  encumbrance  with- 
out the  approval  of  the  Secretary  of  the  Interior. 
Section  3  of  the  act  of  February  27,  1925,  further 
declares  that: 

"Property  of  Osage  Indians  not  having  cer- 
tificates of  competency  purchased  as  herein- 
before set  forth  shall  not  be  subject  to  the  lien 
of  any  debt,  claim,  or  judgment  except  taxes, 
or  be  subject  to  alienation,  without  the  ap- 
proval of  the  Secretary  of  the  Interior." 
(Italics   added.) 

The  words  "Property  of  Osage  Indians  *  *  * 
purchased  as  hereinbefore  set  forth"  obviously  em- 
brace lands  purchased  by  Osage  Indians  under 
authority  of  section  1  of  the  act  of  1925,  and  the 
declaration  that  such  lands  shall  not  be  subject 
to  the  lien  of  any  debt,  claim  or  judgment  "except 
taxes"  carries  the  implication  that  such  lands  shall 
be  subject  to  taxation.  That  it  was  the  intent  of 
Congress  that  these  purchased  lands  should  be  sub- 
ject to  taxation  is  clearly  shown  by  the  legislative 
history  of  the  enactment.  See  Hearings  before  the 
Committee  on  Indian  Affairs,  House  of  Represen- 
tatives, 68th  Cong.,  Sess.  I,  on  H.R.  5726,  page  124. 
We  are  thus  confronted  with  a  special  statute  un- 
der which  lands  purchased  by  Osage  Indians  are 
subject  to  taxation  and  a  later  general  statute 
which  exempts  Indian  lands  from  taxation  if  title 
is  taken  and  held  in  a  certain  manner.  In  this 
situation,  is  the  prior  special  enactment  repealed? 

The  argument  that  no  repeal  has  been  effected 
relies,  in  the  first  place,  upon  the  old  maxim, 
"repeals  by  implication  are  not  favored."  In  de- 
termining whether  the  earlier  statute  is  still  in 
effect,  it  becomes  necessary  to  ascertain  what  mean- 
ing and  what  force  is  given  to  this  maxim  by  the 
decided  cases. 

The  maxim  in  question,  like  many  other  max- 
ims, is  stated  in  many  cases,  but  the  judicial  state- 
ment of  it  is  usually  followed  by  the  words  "how- 
ever", "but",  or  "nevertheless".  In  fact,  of  the  many 
Federal  cases  cited  in  Corpus  Juris  and  the  Fed- 
eral Digest  in  support  of  this  rule,  there  is  none  in 
which  a  later  statute  logically  incompatible  with 
an  earlier  statute  was  held  not  to  repeal  the  earlier 
statute. 


All  this  is  not  to  say  that  the  maxim  is  entirely 
meaningless.  Two  situations  must  be  recognized 
in  which  the  maxim  is  of  positive  importance.  In 
the  first  place,  the  maxim  is  invoked,  as  are  other 
rules  of  statutory  construction,  in  the  resolution  of 
ambiguities  that  appear  on  the  fact  of  a  statute.  In 
accordance  with  this  maxim,  when  two  interpreta- 
tions of  a  statute  are  possible,  one  of  which  will 
permit  earlier  legislation  to  stand  and  the  other 
of  which  will  nullify  the  earlier  legislation,  the 
former  interpretation  is  favored.  Thus,  where  the 
later  statute  refers  to  "real  estate  in  possession  of 
any  person"  and  establishes  a  period  of  limitation 
inconsistent  with  the  period  established  by  earlier 
statutes,  the  phrase  "real  estate  in  possession  of  any 
person"  has  been  given  a  narrow  construction  to 
exclude  railroad  lands  devoted  to  public  use,  as 
to  which  the  earlier  statute  of  limitation  is  en- 
forced. Summers  v.  Atchison,  etc.  R.  Co.,  2  F.  (2d) 
717.  This  narrow  construction  is  perfectly  reason- 
able, in  view  of  the  traditional  rule  that  the  sov- 
erign  is  not  comprehended  in  general  statutes  with- 
out special  mention,  and  in  view  of  the  further  fact 
that  the  word  "person"  is  commonly  used  to  ex- 
clude instrumentalities  of  government. 

As  invoked  in  such  a  case  as  the  foregoing,  the 
rule  in  question  is  a  rule  for  the  resolution  of  am- 
biguities, and  is  so  recognized  by  the  highest  au- 
thorities. 

"Repeals  by  implication  are  not  favored. 
This  means  that  it  is  the  duty  of  the  court  to 
so  construe  the  acts,  if  possible,  that  both  shall 
be  operative."  (Lewis'  Sutherland  Statutory 
Construction,  Sec.  247.) 

"Such  an  interpretation  (repeal  by  implica- 
tion) is  not  to  be  adopted  unless  it  be  inevi- 
table. Any  reasonable  construction  which  offers 
an  escape  from  it  is  more  likely  to  be  in  con- 
sonance with  the  real  intention."  (Maxwell  on 
Interpretation  of  Stats.  (6th  ed.  London) 
296). 

"Repeal  will  be  implied  only  when  neces- 
sary, because  the  last  or  dominate  statute  ad- 
mits of  no  other  reasonable  construction." 
Continental  Insurance  Co.  v.  Simpson,  8  F. 
(2d)    439,   442. 

"It  is  true  enough  that  under  well-known 
rules  of  statutory  construction,  repeals  by  im- 
plication are  not  favored.  It  is  nevertheless  just 
as  definitely  a  rule  that  where  the  later  statute 
is  clearly  and  distinctly  inconsistent  with  the 
earlier  condition  of  the  law  the  last  enactment 
will  control."  Ex  Parte  Yoshinobu  Magami, 
47  F.    (2d)   946,  947. 

"*   *   *  It  is  a  familiar  doctrine  that  repeals 
by   implication   are   not  favored.  When   there 
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are  two  acts  on  the  same  subject  the  rule  is  to 
give  effect  to  both  if  possible.  But  if  the  two 
are  repugnant  in  any  of  their  provisions,  the 
latter  act,  without  any  repealing  clause,  op- 
erates to  the  extent  of  the  repugnancy  as  a 
repeal  of  the  first."  United  States  v.  Tynen, 
11  Wall.  88,  92. 

"If  two  inconsistent  acts  are  passed  at  differ- 
ent times,  the  last  is  to  be  obeyed;  and  if 
obedience  can  not  be  observed  without  der- 
ogating from  the  first  it  is  the  first  which  must 


give  way 


the  intention  of  the  framers 


must  prevail,  and  the  only  serious  problem  is 
as  to  how  that  intention  is  to  be  ascertained. 
Of  course,  if  the  language  of  the  statute  is 
clear  and  unambiguous  we  are  to  go  no  fur- 
ther to  ascertain  its  meaning."  Lewis  v.  United 
States,  50  Ct.  CI.  226,  240,  aff'd  244  U.S.  134. 

"*  *  *  it  is  equally  well  settled  that  a  sub- 
sequent statute,  which  is  clearly  repugnant  to 
a  prior  one,  necessarily  repeals  the  former,  al- 
though it  does  not  do  so  in  terms."  Sedgwick 
on  Statutory  Construction  (2d  ed.)   104. 

So  construed  and  applied,  the  maxim,  "Repeals 
by  implication  are  not  favored",  has  no  applica- 
tion to  the  act  of  June  20,  1936,  for  there  is  no  am- 
biguity whatsoever  in  the  provision  that  certain 
lands  shall  be  nontaxable. 

A  second  application  is  given,  in  many  cases,  to 
the  maxim  under  consideration.  In  most  cases  of 
so-called  repeal  by  implication  it  will  be  noted 
that  there  is  actually  no  incompatibility  between 
the  earlier  and  the  later  statute.  Thus  where  a 
later  statute  forbids  an  act  already  prohibited  by 
an  earlier  statute,  attaching  a  new  penalty  thereto, 
it  is  usually  held  that  the  later  statute  impliedly 
repeals  the  earlier  statute,  although  actually  there 
is  no  logical  difficulty  in  holding  that  both  statutes 
are  in  force  and  that  prosecutions  may  be  brought 
under  either.  Cases  of  this  sort,  in  which  repeals 
by  implication  are  effected  without  any  showing  of 
inconsistency  are:  United  States  v.  Tynen,  1 1  Wall. 
88;  District  of  Columbia  v.  Hutton,  143  U.S.  18; 
United  States  v.  Yuginovich,  256  U.S.  450;  Maresca 
v.  United  States,  277  Fed.  727. 

In  such  cases  as  the  foregoing  the  argument  for 
repeal  is  that  the  legislature  could  not  have  in- 
tended that  two  different  statutes  should  govern 
the  same  subject.  This  argument  from  the  assumed 
intent  of  the  legislature  is  regularly  answered  by 
the  maxim,  "Repeals  by  implication  are  not  fa- 
vored." Logically,  there  is  no  implication  of  repeal 
in  these  cases.  It  is  not  only  logically  possible  but 
often  practically  necessary  to  have  a  single  subject 
governed  by  many  different  statutes.  From  the 
standpoint  of  logic,   the  question  of  whether  two 


inconsistent  statutory  provisions  shall  both  stand 
can  never  arise,  since  it  is  logically  impossible  to 
give  effect  to  two  inconsistent  provisions.  If  one 
statute  is  inconsistent  with  another  either  the 
earlier  statute  is  pro  tanto  repealed  or  the  later 
statute  is  pro  tanto  void.  The  question  of  whether 
both  statutes  shall  be  enforced  arises  only  when 
there  is  no  logical  inconsistency  between  the  two 
statutes,  but  simply  an  issue  of  convenience  or  leg- 
islative intent.  Upon  that  issue  the  maxim  that 
implied  repeals  are  not  favored  has  a  legitimate 
force. 

On  the  basis  of  this  maxim  courts  will  frequently 
permit  two  statutes  to  stand  where  they  are  not 
inconsistent  and  reject  the  fiction  that  a  legisla- 
ture must  have  intended  the  later  statute  as  a  sub- 
stitute for  the  earlier.  In  the  case  of  Chase  v. 
United  States,  283  Fed.  887,  two  separate  statutes 
authorized  allotments  of  different  amounts  of  land 
to  different  classes  of  Indians.  It  was  held,  quite 
properly,  that  a  repeal  of  the  earlier  statute  had 
not  been  effected.  It  was  perfectly  possible  to  give 
effect  to  the  two  statutes.  Again  in  Wood  v.  United 
States,  16  Pet.  342,  separate  statutes  prescribing 
separate  penalties  for  different,  but  overlapping, 
offenses  are  both  given  effect  and  the  argument  for 
repeal  of  the  earlier  statute  by  implication  is  re- 
jected. Similarly  in  Bookbinder  v.  United  States, 
287  Fed.  790,  it  is  held  that  a  prohibition  statute 
does  not  repeal  a  law  against  smuggling,  since  there 
is  no  necessary  incompatibility  between  the  two 
laws.  In  United  States  v.  Ten  Thousand  Cigars,  28 
Fed.  Cas.  No.  16,451,  it  is  held  that  a  statute  per- 
mitting certain  witnesses  to  testify  under  certain 
conditions  does  not  repeal  a  statute  permitting 
these  and  other  witnesses  to  testify  regardless  of 
such  conditions.  Either  statute  may  be  invoked  to 
justify  the  testimony  to  which  it  applied.  In  Con- 
tinental Insurance  Company  v.  Simpson,  8  F.  (2d) 
439,  the  argument  for  repeal  by  implication  is  re- 
jected where  the  two  statutes  in  question  dealt 
with  entirely  different  subjects,  one,  the  manner 
of  printing  insurance  policies,  the  other  the 
method  of  proving  losses.  In  Ex  parte  Yoshinobu 
Magami,  47  F.  (2d)  946,  it  is  held  that  two  stat- 
utes, authorizing  deportation  under  different 
conditions,  may  both  be  given  effect,  and  the  argu- 
ment for  repeal  by  implication  is  therefore  re- 
jected. In  Franke  v.  Murray,  248  Fed.  865,  one 
statute  made  desertion  from  the  military  service 
punishable  by  a  military  court,  while  a  later  stat- 
ute made  violation  of  draft  laws  a  misdemeanor. 
The  argument  that  the  later  statute  by  implication 
repealed  the  earlier  statute,  where  the  same  act  con- 
stituted both  desertion  and  a  violation  of  the 
draft  laws,  was  rejected.  In  this  case  as  in  all  the 
other  cases  above  mentioned,  it  is  logically  possible 
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to  give  full  effect,  according  to  their  terms,  to  Both 
statutes.  That,  quite  clearly,  is  not  the  situation 
which  the  act  of  June  20,  1936,  presents. 

The  scope  of  the  maxim  in  question  is  thus 
summed  up  by  the  Supreme  Court  in  two  recent 
cases: 

"It  is,  of  course,  settled  that  repeals  by  im- 
plication are  not  favored.  It  is  equally  well 
settled  that  a  later  statute  repeals  former  ones 
which  are  clearly  inconsistent  with  the  earlier 
enactments."  United  States  v.  Yuginovich,  256 
U.S.  450,  463. 

"It  is  true  that  repeals  by  implication  are 
not  favored.  The  repugnancy  between  the 
later  act  upon  the  same  subject  and  the  former 
legislation  must  be  such  that  the  first  set  can- 
not stand  and  be  capable  of  execution  con- 
sistently with  the  terms  of  the  later  enact- 
ment." Lewis  v.  United  States,  244  U.S.  134, 
144. 

I  conclude,  then,  that  the  maxim,  "Repeals  by 
implication  are  not  favored,"  is  primarily  a  rule  for 
the  resolution  of  ambiguities.  Certain  of  the  am- 
biguities thus  resolved  appear  in  the  language  of 
the  later  statute  itself,  and  in  these  cases  the  rule 
is  invoked  to  justify  that  interpretation  of  the 
ambiguous  phrase  which  does  least  damage  to  prior 
law.  The  interpretation  in  such  cases  must  at  least 
be  a  reasonable  interpretation.  Secondarily,  the 
maxim  in  question  is  a  limitation  upon  the  legal 
fiction  that  a  statute  is  intended  to  supersede  all 
earlier  statutes  on  the  same  subject.  In  no  case 
where  the  rule  is  invoked  is  it  held  that  of  two 
statutes  which  are  logically  inconsistent  the  earlier 
statute  remains  in  force  and  the  later  statute  is 
pro  tanto  nullified.  There  is  nothing  in  any  of  the 
decided  cases  inconsistent  with  the  rule  that  a 
later  statute  clearly  inconsistent  with  an  earlier 
statute  supersedes  the  earlier  statute. 

The  maxim,  "Repeals  by  implication  are  not 
favored,"  takes  a  more  specified  and  more  per- 
suasive form  where  the  second  statute  is  general 
and  the  first  statute  special.  The  rule  is  commonly 
announced  that  a  later  general  statute  will  not 
be  construed  to  repeal  an  earlier  special  statute  but 
that  the  earlier  statute  will  be  read  as  an  excep- 
tion to  the  later  statute. 

The  argument  from  this  rule,  applied  to  the 
statute  under  consideration  is  that,  being  general 
in  its  scope,  it  must  yield  to  the  earlier  legislation 
dealing    specially    with    Osage    lands. 

It  may  be  questioned  whether  the  rule  cited 
could  be  applied  to  the  present  case.  In  the  first 
place,  we  must  note  that  the  prior  act  of  Febru- 


ary 27,  1925,  did  not  in  terms  make  Osage  lands 
taxable  but  simply  recognized  that  Osage  lands 
were  subject  to  the  same  rule  of  taxation  as  then 
applied  to  other  Indian  lands.  That  general  rule 
has  now  been  modified.  In  the  second  place,  the 
assumption  that  the  act  of  February  27,  1925,  is 
special  and  the  act  of  June  20,  1936,  general  is 
true  only  in  a  geographical  sense.  With  respect  to 
the  type  of  property,  the  later  act  is  more  specific. 
It   refers   to: 

"All  lands  the  title  to  which  is  now  held  by 
an  Indian  subject  to  restrictions  against  aliena- 
tion or  encumbrance  except  with  the  consent 
or  approval  of  the  Secretary  of  the  Interior, 
heretofore  purchased  out  of  trust  or  restricted 
funds  of  said  Indian,   *   *   *." 

The  earlier  act  refers  generally  to  "property  of 
Osage  Indians"  acquired  on  their  behalf  by  the 
Secretary  of  the  Interior,  including  United  States 
bonds,  Oklahoma  State  bonds,  real  estate,  and 
livestock.  Applying  to  the  instant  case  the  ancient 
maxim,  "Generalia  specialibns  non  derogant."  we 
might  infer  that  the  kind  of  land  referred  to  in  the 
later  statute  is  a  special  exception  to  the  general 
tax  rule  recognized  in  the  earlier  statute.  We  might 
then  give  full  force  to  both  statutes  by  holding 
that  the  earlier  provision  on  taxes  is  no  longer 
applicable  to  the  lands  covered  by  the  recent 
statute  (just  as  it  never  was  applicable  to  United 
States  bonds)  but  remains  applicable  to  other 
property,  real  or  personal. 

A  more  fundamental  objection  to  the  argument 
that  the  earlier  statute,  being  special,  remains  in 
full  force  appears  from  an  analysis  of  the  decided 
cases  in  which  this  rule  is  applied.  However  fre- 
quently stated,  the  rule  is  not  borne  out  by  the 
actual  decisions.  In  no  case  is  the  rule  actually  ap- 
plied so  as  to  hold  that  where  the  two  statutes 
are  clearly  inconsistent  the  earlier  statute  will  re- 
main in  force  and  the  later  statute  will  be  voided 
pro  tanto.  As  with  the  maxim,  "Repeals  by  im- 
plication are  not  favored,"  this  rule  is  invoked  in 
two  situations:  (1)  to  resolve  ambiguities,  and  (2) 
to  negate  an  argument  for  implied  repeal  where 
there  is  no  logical  inconsistency  between  the  two 
statutes. 

In  its  first  usage  the  rule  is  invoked  to  justify  a 
narrow  construction  of  the  later  statute  which 
preserves  the  integrity  of  the  earlier  statute.  In  all 
such  cases,  it  is  important  to  note,  the  narrow 
construction  is  a  reasonable  construction  of  the 
later  statute. 

A  strong  case  cited  in  support  of  the  rule  that  a 
later  general  statute  does  not  repeal  an  earlier 
special  statute  is   Washington  v.  Miller,  235  U.S. 
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422.  In  that  case  a  general  act  of  Congress  provided 
that  Arkansas  laws  theretofore  applied  to  non- 
Indians  within  the  Indian  territory  should  be  ex- 
tended to  cover  Indians  and  Indian  estates.  An 
earlier  statute  provided  that  in  the  descent  of  Creek 
lands,  Creek  Citizens  should  have  a  preference 
among  heirs.  The  Arkansas  laws,  of  course,  pro- 
vided for  no  such  preference.  The  Supreme  Court 
held  that  the  statutory  preference  had  not  been 
repealed,  although  it  recognized  that  if  the  later 
statute  were  given  a  literal  interpretation  the  re- 
peal of  the  earlier  statute  would  be  implied.  The 
court  held  that  a  reasonable  interpretation  could 
be  placed  on  the  later  statute  under  which  "no 
irreconcilable  conflict  or  absolute  incompatibility" 
would  arise  between  the  two  laws  both  could  be 
given  effective  operation.  In  effect,  the  court  held 
that  "all  the  laws  of  Arkansas  heretofore  put  in 
force  in  the  Indian  Territory"  meant  the  laws  of 
Arkansas  compatible  with  Federal  legislation.  Such 
a  construction  can  easily  be  defended  since 
the  laws  of  Arkansas  were  extended  to  Indian 
territory  by  acts  of  Congress  which  were  amended 
by  the  specific  statute  establishing  preferences  in 
inheritance.  Certainly  the  holding  in  this  case  does 
not  by  any  means  prove  that  where  two  statutes 
are  necessarily  inconsistent  the  earlier  statute  can 
be  read  as  an  exception  to  the  later  and  the  later 
statute  pro  tanto  voided. 

A  similar  case  is  United  States  v.  Nix,  189  U.S. 
199.  Here  a  specific  statute  required  the  marshal 
in  Indian  territory  to  take  prisoners  before  judi- 
cial officers  nearest  the  place  where  the  crime  was 
committed.  A  later  general  statute  imposed  upon 
all  arresting  officers  the  duty  to  bring  the  prisoner 
before  the  "nearest"  judicial  officer.  Literally  con- 
strued, this  referred  to  the  officer  nearest  to  the 
point  of  arrest.  In  view  of  the  earlier  specific  stat- 
ute, however,  it  was  held  that  an  officer  who  con- 
formed to  the  direction  in  that  statute  had  not 
violated  the  law.  In  effect,  the  court  simply  placed 
a  perfectly  reasonable  interpretation  upon  the 
later  statute  which  avoided  inconsistency. 

Again,  in  United  States  v.  Greathouse,  166  U.S. 
601,  a  statute  of  limitations  was  construed  as  not 
running  against  persons  under  disability  until  the 
removal  of  the  disability,  thus  giving  effect  to  an 
earlier  statute  specifically  providing  for  such  cases. 
In  United  States  v.  Burnet,  65  F.  (2d)  195,  a 
statute  construed  as  not  applicable  to  overpay- 
ments made  by  a  government  officer  in  behalf  of  an 
alien  enemy  corporation,  thus  avoiding  incon- 
sistency with  a  statute  passed  a  few  days  earlier 
specifically  prohibiting  any  interest  payments  with 
respect  to  the  refund  of  taxes  assessed  upon  alien 
enemy   properties. 

In  Knapp  v.  By  ram,  21  F.  (2d)  226,  a  procedural 


statute  authorizing  removal  of  causes  of  action  was 
held  inapplicable  to  cases  arising  under  the  Federal 
Employees  Liability  Act,  which  provided  that 
plaintiffs  might  bring  action  in  State  courts  and 
that  such  actions  might  not  be  removed.  The 
strongest  case  that  has  been  found  in  support  of 
the  maxim  cited  is  Loisel  v.  Mortimer,  277  Fed. 
882.  In  that  case  special  legislation  authorized  the 
payment  of  traveling  expenses  for  the  clerks  of 
certain  courts  out  of  court  fees,  at  a  rate  of  $10 
per  day.  A  later  general  appropriation  bill,  appro- 
priating a  certain  sum  for  payment  of  clerical  fees, 
contained  a  proviso  that  travel  expenses  of  clerks 
should  not  exceed  $5  per  day.  It  was  held  that  the 
appropriation  act  did  not  repeal  the  earlier  legis- 
lation. The  actual  decision  in  this  case  may  perhaps 
be  justified  on  the  ground  that  the  proviso  should 
be  construed  to  cover  the  use  of  appropriated  funds 
rather  than  the  use  of  court  fees— and  so  construed 
there  was  no  incompatibility  between  the  statutes. 
But  the  language  of  the  opinion  in  this  case  is  very 
sweeping.  The  court,  relying  on  Washington  v. 
Miller,  supra,  declares: 

"*  *  *  even  where  the  words  of  the  gen- 
eral act  embrace  the  special  act  no  repeal  will 
be  implied,  but  the  special  act  will  be  con- 
strued to  be  an  exception  to  the  general  act, 
unless  it  is  absolutely  necessary  to  so  construe 
it  in  order  to  give  its  words  any  meaning  at 
all."    (p.  887.) 

Actual  decisions  do  not  support  this  sweeping  dic- 
tum. 

Other  cases  commonly  cited  as  supporting  the 
maxim  that  a  later  general  statute  does  not  over- 
rule an  earlier  special  statute  are  cases  in  which 
there  is  no  logical  inconsistency  between  the  two 
statutes.  Such  a  case  is  Petri  v.  Creelman  Lumber 
Co.,  199  U.S.  487.  In  that  case  it  was  held  that  a 
statute  requiring  civil  suits  to  be  brought  in  a 
district  in  which  the  defendant  resided  did  not 
repeal  an  earlier  statute  providing  that  where  sev- 
eral defendants  were  involving,  residing  in  differ- 
ent districts  of  Illinois,  suit  might  be  brought  in 
a  district  in  which  any  one  of  the  defendants  re- 
sided. Likewise  in  the  case  of  Hemmer  v.  United 
States,  204  Fed.  898,  special  legislation  authorized 
certain  Indians  to  take  homesteads  subject  to  a  5- 
year  limitation  on  alienation.  Later  general  legis- 
lation authorized  Indians  to  take  homesteads  un- 
der restraints  on  alienation  covering  a  25-year 
period.  It  was  held  that  the  later  statute  did  not 
repeal  the  earlier  statute  by  implication.  The  hold- 
ing is  perfectly  sound  since  there  is  no  logical 
inconsistency  between  the  two  statutes.  Again,  in 
the  case  of  Abbate  v.  United  States,  270  Fed.  725,  it 


January  4,   1937 


Opinions  of  the  Solicitor 


713 


was  held  that  an  Alaska  prohibition  law  was  not 
repealed  by  the  National  Prohibition  Act.  The 
latter  act  specifically  provided  that  other  laws  not 
inconsistent  therewith  should  not  be  repealed. 
There  being  no  inconsistency  between  the  two 
prohibitions,  both  could  remain  in  full  force.  Sim- 
ilarly in  Witte  v.  Shelton,  240  Fed.  265  (cert.  den. 
240  U.S.  660)  the  earlier  statute  forbade  any  and 
all  delivery  within  certain  States.  The  court  held 
that  there  was  no  inconsistency  between  the  stat- 
utes and  hence  no  repeal,  declaring  "specific  leg- 
islation upon  a  particular  phase  of  a  single  sub- 
ject is  not  affected  by  a  subsequent  law  related  to 
a  general  subject  which  neither  refers  to  the  earlier 
law  nor  is  repugnant  to  nor  inconsistent  with 
*  *  *."  (p.  268.)  To  the  same  effect  is  Washington 
Trust  Company  v.  Dunaway,  169  Fed.  37,  in  which 
it  is  held  that  a  general  act  covering  the  recording 
of  mortgages  by  "residents"  does  not  supersede  an 
earlier  special  act  providing  for  the  method  of 
recording  a  railroad  mortgage  by  a  foreign  cor- 
poration. See  to  the  same  effect  Harris  v.  Bell,  250 
Fed.  209,  Aff'd.  254  U.S.  103;  United  States  v.  Bern, 
74  F.  (2d)  485;  Wash.  Ry.  ir  El.  Co.  v.  District  of 
Columbia,  10  F.  (2d)  999.  Tri-State  Motor  Corp. 
v.  Standard  Co.,  276  Fed.  631;  Priddy  v.  Thomp- 
son, 204  Fed.  955;  Partee  v.  St.  L.  &  S.  F.  R.  Co., 
204  Fed.  970;  Christie-Street  Comm.  Co.  v.  United 
States,  136  Fed.  326;  Third  Nat.  Bank  v.  Harrison, 
8  Fed.  721.  In  all  these  cases  there  is  no  inconsist- 
ency between  the  earlier  and  the  later  statute  and 
the  question  is  simply  whether  the  legislature  is 
presumed  to  intend  the  repeal  of  an  earlier  act  on 
the  same  subject  even  though  the  acts  are  not 
logically  inconsistent. 

Finally,  it  may  be  noted  that  many  of  the  cases 
commonly  cited  in  support  of  the  proposition  that 
a  general  statute  does  not  repeal  a  special  statute 
are  cases  in  which  the  special  statute  is  the  later 
of  the  two  (Thornton  v.  Road  Imp.  Dist.,  291  Fed. 
518,  app.  diem.  269  U.S.  592;  Bd.  of  Comrs.  v. 
Aetna  Life  Ins.  Co.,  90  Fed.  222),  or  cases  in  which 
the  two  provisions  which  seem  to  conflict  are  part 
of  the  same  statute  (Rodgers  v.  United  States,  185 
U.S.  83) . 

If  the  foregoing  analysis  is  correct  none  of  the 
reported  cases  in  the  Federal  courts  actually  holds 
that  of  two  inconsistent  statutes  the  earlier  statute 
will  prevail  if  it  is  "special"  and  if  the  later  stat- 
ute is  more  "general."  The  farthest  that  any  case 
cited  in  support  of  this  rule  go  is  to  place  upon  the 
later  statute  a  construction  that  may  seem  strained 
in  order  to  avoid  a  logical  inconsistency.  On  the 
other  hand,  there  are  a  number  of  cases  in  which 
the  courts  recognize  a  clear  inconsistency  between 
the  two  statutes  and  in  such  cases  it  is  universally 
held  that  the  later  statute,  even  though  more  gen- 


eral in  its  terms  than  the  earlier  statute,  repeals 
the  earlier  statute.  Thus  in  the  case  of  Tracy  v. 
Tuffly,  134  U.S.  206,  where  the  earlier  statute  re- 
ferred to  assignments  by  limited  partnerships,  and 
the  later  statute  referred  to  assignments  generally, 
it  was  held  that  the  later  statute  repealed  by  im- 
plication so  much  of  the  earlier  statute  as  was  in- 
consistent. In  the  case  of  King  v.  Cornell,  106  U.S. 
395,  the  earlier  statute  laid  down  a  rule  on  removal 
of  causes  of  action  by  alien  defendants.  The  later 
statute  laid  down  a  general  rule  on  the  subject  of 
removal  of  causes  of  action.  Finding  the  rules  in- 
consistent, the  court  held  that  the  later  statute, 
though  general,  repealed  the  earlier  act.  In  Anchor 
Line  v.  Aldridge,  280  Fed.  870,  an  earlier  statute 
authorizing  the  transportation  of  bonded  liquor  for 
certain  purposes  was  held  to  have  been  repealed  by 
implication  by  a  later  general  statute  forbidding 
all  transportation  of  liquor.  The  court  declared 
in  that  case,  "Repeals  by  implication  are  not 
favored;  but  where  a  later  statute  is  plainly  incon- 
sistent with  a  prior  statute  the  later  statute  neces- 
sarily repeals  the  prior  statute."    (p.  875.) 

Instances  of  this  sort  could  be  multiplied  in- 
definitely. The  fact  of  the  matter  is  that  if  all  the 
general  statutes  now  in  force  could  be  impeached 
by  discovering  earlier  laws  less  general  in  scope, 
no  one  could  put  credence  in  the  words  of  any 
statute.  There  is  no  logical  distinction  between 
"general"  and  "special"  statutes,  but  only  between 
the  more  general  and  less  general  of  any  pair  of 
statutes.  There  is  no  statute  which  may  not  turn 
out  to  be  more  general  than  some  earlier  statute. 
Thus  every  case  that  falls  under  any  statute  might 
conceivably  have  been  dealt  with  earlier  by  more 
particular    legislation. 

To  apply  generally  the  maxim,  "Generalia  spe- 
cialibus  non  derogant"  would  thus  be  to  throw  the 
law  into  boundless  confusion.  Exhaustive  historical 
research  would  be  necessary  to  determine  whether 
any  statute  should  be  enforced  according  to  its 
terms.  For  these  reasons  it  is  impossible  to  accept 
at  face  value  certain  judicial  dicta  on  this  subject 
which  go  beyond  the  decisions  in  any  case  and  are 
squarely  in  conflict  with  a  number  of  actual  hold- 
ings. 

It  is  quite  possible  that  the  act  of  June  20,  1936, 
as  drafted,  covers  a  wider  territory  than  was  in- 
tended by  its  sponsors.  The  remedy  for  that  is 
legislative  amendment  rather  than  repeal  by  ad- 
ministrative or  judicial  construction. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  January  4,    1937. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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IRA  Section  5 

January  11,  1937. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  Superintendent  Shotwell 
dealing  with  the  question  of  when  restricted  In- 
dian lands  may  be  sold  or  exchanged  is  returned 
herewith  for  further  consideration. 

In  my  opinion  the  conclusion  of  law  stated  in 
the  fourth  and  fifth  paragraphs  of  this  letter  are 
incorrect  as  well  as  inconsistent  with  your  Circular 
L.A.  3162  on  exchanges,  sales  and  gifts  of  restricted 
lands. 

That  circular  specifically  covers  the  concrete 
situation  presented  by  Superintendent  Shotwell, 
and  declares,  "The  parent  may  deed  the  land  to 
the  United  States  in  trust  for  the  child  or  chil- 
dren". This  possible  course  of  action,  concerning 
which  specific  inquiry  has  been  made,  is  ignored 
in  the  proposed  letter. 

The  more  general  question  is  presented  by  the 
attached  letter  of  inquiry  whether  under  section  5 
of  the  Indian  Reorganization  Act  the  Secretary 
may  acquire  land  from  one  Indian  for  the  use  of 
another,  the  equitable  vendee  supplying  the  pur- 
chase price.  The  negative  answer  is  put  forward  in 
the  proposed  letter.  This  is  incorrect,  I  believe,  as 
a  matter  of  law  and  definitely  inconsistent  with  the 
directions  contained  in  the  circular  referred  to 
above.  That  circular  stated,  "Transfers  in  the 
form  of  sales  or  gifts  may  be  made  between  In- 
dians under  the  authority  contained  in  Section  5". 
It  is  true  that  the  beneficiary  of  a  section  5  trans- 
action must  be  an  Indian  in  need  of  land.  I  do  not 
think,  however,  that  the  fact  that  an  individual 
Indian  has  money  which  he  wants  to  use  for  land 
purchase  excludes  him  from  help  under  section  5, 
as  the  proposed  letter  declares.  In  the  cases  men- 
tioned by  Superintendent  Shotwell,  where  land  is 
wanted  for  building  sites  to  be  used  by  the  in- 
dividual Indian  asking  the  purchase,  there  is  a 
prima  facie  case,  I  think,  to  support  the  use  of 
individual  Indian  funds  for  a  section  5  purchase. 
I  should  be  inclined  to  go  further,  and  say  that 
wherever  land  is  desired  by  an  Indian  for  his  per- 
sonal use  and  occupancy,  a  prima  facie  case  is  made 
out  for  purchase  under  section  5  out  of  individual 
funds.  Whether  in  such  cases  title  should  be  taken 
in  trust  for  the  individual  or  in  trust  for  the  tribe 
with  an  assignment  to  the  individual  is  purely  a 
question   of  policy. 

Where  land  is  acquired  under  section  5  from  an- 
other Indian  the  question  of  the  Indian  vendor's 
land  status  should  be  considered  just  as  important 


as  the  question  of  the  Indian  vendee's  land  status. 
If  the  vendor  by  reason  of  age,  disability  or  ab- 
sence from  the  reservation  is  unable  to  make  use  of 
the  land  that  he  desires  to  sell,  and  if  his  prospec- 
tive heirs  are  in  the  same  position,  there  would 
seem  to  be  no  ground  of  objection  to  such  a  sale. 
If,  however,  the  Indian  vendor  is  himself  in  need 
of  land,  the  propriety  of  approving  a  sale  of  any 
land  he  may  own,  even  to  another  Indian,  may  be 
seriously  questioned.  In  such  circumstances  it 
would  seem  that  he  should  receive  not  cash  which 
may  be  squandered  but  additional  land  to  be  held 
in  a  restricted  status.  In  such  a  situation  then  the 
transaction  should  take  the  form  of  an  exchange 
rather  than  a  sale.  This  question,  however,  is  pri- 
marily one  of  policy. 

To  sum  up,  the  transactions  permitted  under  sec- 
tions 4  and  5  of  the  Indian  Reorganization  Act 
must  be  considered  from  the  point  of  view  of  two 
parties,  the  vendor  and  the  equitable  vendee.  Any 
Indian  who  needs  land  is  an  eligible  vendee.  Any 
Indian  who  does  not  need  land  that  he  now  holds 
is  an  eligible  vendor.  Any  Indian  who  is  not  an 
eligible  vendor  of  land  that  he  now  holds  may 
nevertheless  dispose  of  such  land  in  exchange  for 
other  land  of  equal  value.  In  all  these  cases  the 
determination  of  need  is  primarily  an  administra- 
tive question. 

Nathan  R.  Margold, 

Solicitor. 


Tribal  Land— Mining  Lease— Power  of 
Council 

January  12,  1937. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  for  further  considera- 
tion a  letter  addressed  to  Superintendent  Nash  of 
the  Sacramento  Agency  authorizing  the  Council  of 
the  Tuolumne  Band  of  the  Tuolumne  Rancheria 
to  execute  a  lease  for  mining  purposes.  It  is  my 
opinion  that  the  Council  does  not  have  authority 
to  execute  this  lease  and  moreover  that  unless  fur- 
ther facts  are  shown  which  alter  the  legal  situa- 
tions, the  Department  itself  has  no  authority  to 
make  such  a  lease. 

Discussing  first  the  authority  of  the  Council,  it 
should  be  pointed  out  that  the  precedent  relied 
on  by  the  Indian  Office  in  this  letter  in  justifying 
the  authority  given  the  Council  does  not  apply  to 
this  case.  That  precedent  was  my  memorandum  of 
May  28,  1936,  on  the  subject  of  the  power  of  the 
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Council  of  the  Fort  Hall  Reservation  to  execute  a 
lease  of  tribal  lands.  In  that  case  reliance  was 
placed  on  the  fact  that  the  Council  under  its  con- 
stitution was  given  express  authority  to  make 
leases  and  that  this  power  in  the  Council  existed 
even  before  the  adoption  of  the  constitution  by 
virtue  of  section  3  of  the  act  of  February  28,  1891 
(26  Stat.  795) .  However,  the  Council  of  the 
Tuolumne  Band  has  no  power  in  its  constitution 
to  make  leases.  The  only  relevant  power  is  the 
power  to  veto  leases  of  tribal  lands.  Moreover,  the 
Council  of  this  band  would  not  have  been  able 
before  the  adoption  of  the  constitution  to  make 
such  a  lease,  as  the  provisions  of  section  3  of  the 
act  of  1889  do  not  extend  to  this  band.  Section  3 
of  the   1891   act  reads  as  follows: 

"Leases  of  lands  for  grazing  or  mining. 
Where  lands  are  occupied  by  Indians  who 
have  bought  and  paid  for  the  same,  and  which 
lands  are  not  needed  for  farming  or  agricul- 
tural purposes,  and  are  not  desired  for  indi- 
vidual allotments,  the  same  may  be  leased  by 
authority  of  the  council  speaking  for  such 
Indians,  for  a  period  not  to  exceed  five  years 
for  grazing,  or  ten  years  for  mining  purposes 
in  such  quantities  and  upon  such  terms  and 
conditions  as  the  agent  in  charge  of  such  res- 
ervation may  recommend,  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior." 

The  Tuolumne  Band  does  not  occupy  lands 
which  it  has  bought  and  paid  for  within  the  mean- 
ing of  this  section.  The  phrase  "who  have  bought 
and  paid  for  the  same"  has  been  uniformly  inter- 
preted in  various  decisions  to  mean  lands  obtained 
by  the  Indians  by  treaty  or  otherwise  for  which 
they  have  given  some  consideration  either  by  the 
payment  of  money  or  by  exchange  or  by  the  sur- 
render of  the  possession  of  other  property.  Straw- 
berry Valley  Cattle  Co.  v.  Chipman,  13  Utah  454, 
45  Pac.  348;  25  L.D.  408.  See  49  L.D.  139  at  142. 
These  decisions  accordingly  state  that  this  phrase 
does  not  cover  reservations  created  by  legislative 
enactment  or  by  Executive  order.  The  Tuolumne 
Reservation  was  purchased  under  the  act  of  June 
21,  1906  (34  Stat.  325,  333)  which  appropriated 
not  more  than  $100,000  from  the  general  treasury 
for  the  purchase  of  land  for  "the  Indians  in  Cal- 
ifornia." It  appears  that  this  purchase  was  a  gift 
by  the  United  States  of  the  use  of  this  land  to  the 
Indians  and  that  no  consideration  was  given  on 
their  part. 

While  section  3  of  the  1891  act  which  is  the 
usual  authority  for  leases  on  Indian  reservations 
does  not  apply  to  this  reservation,  there  is  no  other 
statutory  authority  for  the  making  of  leases  on  this 


reservation.  As  this  is  not  an  Executive  order  res- 
ervation it  does  not  come  within  the  act  of  March 
3,  1927  (44  Stat.  1347),  authorizing  leases  of  un- 
allotted lands  within  Executive  order  reservations, 
nor  does  it  apparently  come  within  the  section  26 
of  the  act  of  June  30,  1919  (41  Stat.  31),  authoriz- 
ing the  Secretary  of  the  Interior  to  lease  for  min- 
ing purposes  the  unallotted  lands  within  Indian 
reservations  in  various  States,  including  California, 
which  have  been  withdrawn  prior  to  the  act  from 
entry  under  the  mining  laws.  Unless  there  can  be 
found  a  law  authorizing  this  lease,  the  Depart- 
ment has  no  authority  to  enter  into  or  approve 
such  a  lease.  18  Op.  Atty.  Gen.  234  and  486.  It  has 
been  customary  for  the  Secretary  under  his  general 
authority  over  Indian  affairs  to  make  revocable 
permits  on  tribal  lands  which  could  not  be  leased 
under  the  statutes  in  order  to  preserve  the  value 
of  the  lands  and  to  obtain  a  revenue  from  them 
rather  than  allowing  them  to  lie  idle.  However, 
this  administrative  custom  has  no  bearing  on  a 
case  such  as  this  since  mining  depletes  the  prop- 
erty rather  than  preserving  its  value. 

I  therefore  suggest  that  the  Council  and  the 
Superintendent  be  informed  that  a  mining  lease 
cannot  be  executed  until  legislative  authority  has 
been  secured  or  until  the  tribe  becomes  incorpo- 
rated under  section  17  of  the  reorganization  act. 

Nathan  R.  Margold, 

Solicitor. 


Five  Civilized  Tribes— Leases 

January  13,  1937. 

Memorandum   for  the   Commissioner 
of  Indian  Affairs: 

The  answers  given  in  the  attached  letter  dated 
December  21  to  certain  questions  raised  by  the 
Superintendent  for  the  Five  Civilized  Tribes  ap- 
pear to  be  erroneous  and  misleading.  The  ques- 
tions arise  out  of  the  act  of  February  11,  1936  (49 
Stat.  1135),  and  as  framed  by  the  Superintendent 
are: 

"A.  Do  farming  and  grazing  leases  require  ap- 
proval by  this  office 

(1)  Where  the  allottee  died  prior  to  Jan. 
27,   1933? 

(2)  Where  any  heir  is  less  than  half  blood 
and  the  other  heirs  are  one-half  blood 
or  more? 

(3)  Where  the  land  is  not  tax  exempt? 

"B.  Do  farming  and  grazing  leases  by  full-blood 
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adult  heirs  require  approval  by  the  County  Court 
or  by  this  office?" 

The    Act    of    February    11,    1938,    supra,    reads: 

"That  from  and  after  thirty  days  from  the 
date  of  approval  of  this  Act  the  restricted 
lands  belonging  to  Indians  of  the  Five  Civi- 
lized Tribes  in  Oklahoma  of  one-half  or  more 
Indian  blood,  enrolled  or  unenrolled,  may  be 
leased  for  periods  of  not  to  exceed  five  years 
for  farming  and  grazing  purposes,  under  such 
rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe  and  not  otherwise. 
Such  leases  shall  be  made  by  the  owner  or 
owners  of  such  lands,  if  adults,  subject  to 
approval  by  the  superintendent  or  other  offi- 
cial in  charge  of  the  Five  Civilized  Tribes 
Agency,  and  by  such  superintendent  or  other 
official  in  charge  of  said  agency  in  cases  of 
minors  and  of  Indians  who  are  non  compos 
mentis." 

It  will  be  observed  that  the  foregoing  act  applies 
to  restricted  lands  belonging  to  Indians  of  the 
Five  Civilized  Tribes  of  one  half  or  more  Indian 
blood.  Ownership  by  an  Indian  of  one  half  or 
more  Indian  blood  is  not  sufficient  to  bring  the 
case  within  the  statute.  The  lands  must  also  be 
restricted.  Save  for  the  requirement  that  the 
Superintendent  must  approve  all  leases  of  re- 
stricted lands  belonging  to  Indians  of  the  de- 
gree of  blood  mentioned,  the  act  makes  no  change 
in  the  prior  laws  dealing  with  the  restrictions  on 
lands  of  Indians  of  the  Five  Civilized  Tribes  and 
we  must  look  to  those  laws  for  the  purpose  of 
ascertaining  whether  the  lands  in  any  particular 
are  or  are  not  restricted. 

The  act  of  January  27,  1933  (47  Stat.  777) ,  will 
be  first  considered.  That  act  is  confined  to  the  re- 
strictions on  restricted  and  tax  exempt  lands  in- 
herited by  restricted  Indians;  that  is,  Indians  of 
one  half  or  more  Indian  blood.  That  act  has  no 
application  to  lands  or  interests  therein  inherited 
prior  to  the  date  of  the  enactment.  Solicitor's  Opin- 
ion of  March  14,  1934  (54  I.D.  382).  It  is  fur- 
ther without  application  unless  (a)  the  lands  are 
both  restricted  and  tax  exempt,  and  (b)  the  entire 
interest  is  inherited  by  Indians  of  one  half  or  more 
Indian  blood.  Questions  A  (1) ,  (2)  and  (3)  all 
deal  with  cases  to  which  the  act  of  January  27, 
1933,  has  no  application  and  the  question  of 
whether  the  inherited  interests  be  determined  by 
the  laws  in  force  prior  to  January  27,  1933.  Under 
section  9  of  the  act  of  May  27,  1908  (35  Stat.  312) , 
as  amended  April  12,  1926  (45  Stat.  495) ,  the  death 
of  an  allottee  of  the  Five  Civilized  Tribes  removed 


all  restrictions  against  alienation  except  where  the 
heirs  are  of  the  full  blood  and  as  to  such  full  blood 
heirs  the  reservations  are  not  removed  but  relaxed 
to  the  extent  of  sanctioning  conveyances  made  with 
the  approval  of  the  proper  county  court.  As  the 
county  court  in  approving  such  conveyances  acts 
as  a  Federal  agency,  the  inherited  interest  of  the 
full  blood  heir  remained  restricted.  Parker  v.  Rich- 
ard (250  U.S.  235.)  Accordingly,  questions  A  (1) , 
(2)  and  (3)  may  be  answered  by  stating  that 
where  the  heir  is  a  full  blood,  a  lease  of  his  in- 
herited interest  under  the  act  of  February  11, 
1936,  requires  the  approval  of  the  Superintendent. 
Interests  inherited  by  heirs  of  less  than  the  full 
blood  are  unrestricted  and  may  be  leased  without 
approval. 

Answering  question  B  it  may  be  said  that  lands 
inherited  by  a  full  blood  heir  prior  to  January  27, 
1933,  or  in  any  case  to  which  the  act  of  January  27, 
1933,  has  no  application,  are  restricted  in  the 
sense  that  a  Federal  agent,  the  county  court,  must 
approve  the  conveyance.  If  the  entire  interest  in  a 
tract  of  restricted  and  tax  exempt  land  is  inherited 
by  an  Indian  or  Indians  of  one  half  or  more  In- 
dian blood  after  January  27,  1933,  the  existing  re- 
strictions are  preserved  by  the  act  of  that  date. 
Solicitor's  Opinion  of  March  14,  1934,  supra.  It  is 
immaterial  whether  the  approving  agency  is  the 
county  court  or  the  Secretary  of  the  Interior,  as  in 
either  case  the  inherited  interest  is  restricted  and 
a  farming  and  grazing  lease  thereon  to  be  valid 
must,  under  the  act  of  February  11,  1936,  supra. 
receive    the    approval    of    the    Superintendent. 

Nathan  R.  Margold, 

Solicitor. 


Oklahoma— Taxes— Land 


January  16,  1937. 


Memorandum  to  the  Office 
of  Indian  Affairs: 


I  am  returning  to  you  herewith  for  correction 
your  letter  of  December  22,  1936,  relating  to  the 
taxation  in  Oklahoma  of  restricted  Indian  lands. 

Your  conclusion  that  by  virtue  of  the  Act  of 
June  20,  1936  (49  Stat.  1542) ,  these  restricted  In- 
dian lands  will  not  be  subject  to  the  1936  taxes  is, 
in  my  opinion,  correct  but  I  believe  that  the  per- 
tinent statutes  bearing  on  this  have  not  been  cited. 
Moreover,  the  one  cited  is  misleading,  it  having 
been  amended  by  a  later  act  (O.S.L.,  1933  Chap. 
86). 

In  my  opinion  the  pertinent  statutes  to  be  cited 
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are  section  12613,  Oklahoma  Statute,  1931,  Ann. 
Supp.  1936  (O.S.L.  1933,  Chap.  115,  Sec.  5),  pro- 
viding for  the  preparation  of  the  assessment  roll 
in  April  of  each  year,  and  section  12615,  Okla- 
homa Statute,  1931.  Ann.  Supp.  1936  (O.S.L.  1933, 
Chap.  115,  Sec.  12),  providing  for  the  levy  for 
such  taxes  between  the  first  Monday  in  July  and 
the  first  day  of  October  of  each  year.  Pursuant  to 
these  statutes,  the  levy  for  1936  taxes  was  not  com- 
pleted until  after  the  effective  date  of  the  act  of 
June  20,  1936  (49  Stat.  1542),  and  in  accordance 
with  the  rule  laid  down  in  the  case  of  United 
States  v.  Pierce  County,  et  ah,  193  Fed.  529  cited 
in  your  letter  cannot  then  be  completed  as  to  the 
land  in  question  by  reason  of  the  non  taxable 
character  of  land. 

I  suggest  that  the  letter  submitted  be  redrafted 
incorporating  the  statutes  herein  cited.  It  may  also 
be  advisable  to  call  attention  to  the  fact  that  the 
state  court  in  the  case  of  Board  of  Commissioners 
v.  Central  Baptist  Church,  276  Pac.  726  at  728  has 
suggested  that  a  different  and  more  liberal  rule  of 
construction  as  to  tax  exemptions  may  govern 
where  the  property  in  question  is  a  Federal  instru- 
mentality than  in  the  case  where  the  tax  exemp- 
tion is  being  asserted  by  a  religious  or  charitable 
institution. 

Nathan  R.  Margold, 

Solicitor. 


IRA— Attorneys'  Contract 

January  23,  1937. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

There  is  returned  for  further  consideration  a 
proposed  letter  to  Messrs.  Hougen  and  Holten, 
attorneys,  with  reference  to  a  proposed  contract 
for  legal  services  to  be  rendered  the  Minnesota 
Chippewa  Tribe. 

The  Minnesota  Chippewa  Tribe  has  organized 
and  adopted  a  constitution  and  bylaws  pursuant 
to  section  16  of  the  Indian  Reorganization  Act  of 
June  18,  1934  (49  Stat.  984).  That  section  de- 
clares, among  other  things,  that  such  an  organized 
tribe  shall  have  the  power  "to  employ  legal  coun- 
sel, the  choice  of  counsel  and  fixing  of  fees  to  be 
subject  to  the  approval  of  the  Secretary  of  the 
Interior."  Your  proposed  letter  raises  the  ques- 
tion of  whether  the  provision  in  section  16  just 
quoted  supersedes  as  to  contracts  which  section  81, 
title  25,  U.S.C.,  otherwise  would  be  applicable,  the 
specific  requirements  set  forth  in  said  section  81. 


Section  81  is  confined  to  a  certain  class  of  con- 
tracts; that  is,  contracts  for  services  relating  to  In- 
dian lands,  or  to  any  claims  growing  out  of  or  in 
reference  to  annuities,  installments  or  other 
moneys,  claims,  demands  or  thing  under  the  laws 
or  treaties  with  the  United  States,  or  official  acts 
of  any  official  thereof,  or  in  any  way  connected 
with  or  due  from  the  United  States.  Contracts  not 
calling  for  the  performance  of  legal  services  con- 
nected with  any  of  the  matters  or  things  mentioned 
in  section  81  obviously  are  controlled  by  section 
16  of  the  Reorganization  Act  and  may  be  entered 
into  without  regard  to  the  requirements  of  section 
81. 

The  Minnesota  Chippewa  contract  provides  for 
the  performance  of  legal  services  in  relation  to 
claims  of  the  tribes  against  the  United  States  Gov- 
ernment. This  is  the  sort  of  contract  to  which  sec- 
tion 81  applies  and  the  requirements  of  that  sec- 
tion should  be  observed  unless  they  are  superseded 
by  section  16  of  the  Reorganization  Act.  To  the 
extent  of  any  conflict  or  inconsistency,  it  is  clear 
that  section  16  is  controlling  and  supersedes  the 
prior  law.  Requirements  of  the  prior  law  not  di- 
rectly inconsistent  or  conflicting  may  also  be  super- 
seded as  to  the  particular  kind  of  contract  to  which 
section  16  applies  if  such  was  the  intent  of  Con- 
gress. A  consideration  of  the  general  background 
and  purpose  of  the  Indian  Reorganization  Act 
leaves  no  doubt  that  the  purpose  of  the  statutory 
provision  in  question  was  to  increase  the  scope  of 
responsibility  and  discretion  afforded  the  tribe  in 
its  dealings  with  attorneys.  Earlier  drafts  of  legisla- 
tion contained  provisions  limiting  the  fees  that 
might  be  charged.  After  considerable  discussion 
before  the  Senate  Committee  (Hearings  before  the 
Committee  on  Indian  Affairs,  United  States  Senate, 
73rd  Congress,  2d  session,  S.  2755  and  S.  3645,  part 
2,  pages  244-247) ,  it  was  decided  that  the  Secre- 
tary of  the  Interior  should  have  the  added  power 
to  approve  or  veto  the  choice  of  counsel.  This  dis- 
cussion would  have  been  futile  and  the  statutory 
provision  would  have  been  meaningless  if  the  in- 
tention had  been  to  make  those  contracts  subject  to 
the  provisions  of  section  81,  title  25  of  the  Code. 

I  am  inclined  to  the  view  that  in  so  far  as  con- 
tracts for  the  employment  of  legal  counsel  are  con- 
cerned, Congress  intended  to  empower  the  orga- 
nized tribe  to  make  such  contracts,  subject  only  to 
the  limitations  imposed  by  section  16  of  the  Re- 
organization Act.  The  matter  is  by  no  means  free 
from  difficulty,  however,  and  it  may  be  that  the 
courts  when  called  upon  to  consider  the  question, 
will  hold  that  the  two  statutes  should  be  treated 
as  one  and  that  the  requirements  of  both  in  the 
absence  of  conflict  or  inconsistency  must  be  ob- 
served. In  this  situation  it  is  appreciated  that  at- 
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torneys  may  desire  for  their  own  protection  to  have 
the  contract  executed  in  conformity  with  the  re- 
quirements of  both  statutes.  Such  appears  to  be 
the  position  of  the  attorneys  seeking  employment 
by  the  Minnesota  Chippewa  Tribe.  Such  a  posi- 
tion is  not  unreasonable  and  I  recommend  that  no 
objection  be  raised  to  approval  of  this  or  any  other 
contract  so  executed. 

The  proposed  letter  to  Messrs.  Hougen  and  Hol- 
ten  needs  a  revision  in  another  respect.  The  ref- 
erence to  a  question  submitted  to  the  comptroller 
general  should  be  changed.  A  decision  on  this 
question  has  been  received  from  the  comptroller 
general.  Under  that  decision  tribal  funds  in  the 
United  States  Treasury  cannot  be  used  for  pay- 
ment of  the  compensation  and  expenses  of  the 
attorneys  under  the  proposed  contract  until  a  spe- 
cific appropriation  of  the  funds  for  that  purpose 
has  been  made.  This  should  be  brought  to  the  at- 
tention of  the  attorneys. 

Nathan  R.  Margold, 

Solicitor. 


IRA— Attorneys'  Contracts 

January  26,  1937. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  and  file,  relative  to  pro- 
posed amendments  to  the  jurisdictional  act  of 
August  30,  1935,  are  returned  herewith  for  further 
consideration. 

The  language  of  the  proposed  amendment  at 
page  3  provides  that  no  attorneys  may  represent 
the  Indian  tribes  involved  in  this  litigation  unless 
contracts  with  them  have  been  "negotiated  and 
approved  as  provided  by  existing  law",  and  fur- 
ther provides  that  such  contracts  must  be  ap- 
proved by  both  the  Commissioner  of  Indian  Af- 
fairs and  the  Secretary  of  the  Interior. 

As  noted  in  my  memorandum  of  January  23 
relative  to  the  proposed  contract  between  the 
Minnesota  Chippewa  Tribe  and  Messrs.  Hougen 
and  Holten,  I  believe  that  this  construction  of  ex- 
isting law  is  erroneous. 

Of  the  Indians  affected  by  the  proposed  litiga- 
tion, at  least  two  bands,  i.e.,  Bad  River  and  Lac  du 
Flambeau,  are  organized  under  constitutions  which 
guarantee  these  tribes  the  right  to  employ  attor- 
neys provided  only  the  choice  of  attorneys  and  the 
fixing  of  fees  must  be  approved  by  the  Secretary 
of  the  Interior. 

I  recognize  that  the  act  of  August  30,  1935,  con- 


tained the  language  here  criticized.  Since  that  act, 
however,  the  two  bands  above  noted  have  adopted 
constitutions  which  have  been  approved  by  the 
Department.  These  constitutions  specifically  grant 
the  power  to  employ  attorneys,  subject  to  the  two 
limitations  above  noted.  I  believe,  therefore,  that 
any  further  legislation  in  this  field  should  recog- 
nize the  rights  thus  granted.  I  suggest  therefore 
that  the  language  of  section  3  of  the  proposed  bill 
down  to  the  first  proviso  be  changed  to  read  as 
follows: 

"Sec.  3.  Upon  final  determination  of  such 
suit,  cause,  or  action,  the  Court  of  Claims  shall 
decree  such  fee  and  necessary  expenses  as  it 
shall  find  reasonable  and  proper  to  be  paid  to 
the  attorney  or  attorneys  employed  therein  by 
said  tribe  or  bands  of  Indians  under  contracts 
executed  and  approved  as  hereinafter  pro- 
vided, and  in  no  case  shall  the  fee  decreed  by 
said  Court  of  Claims  be  in  excess  of  the 
amounts  stipulated  in  said  contracts.  Such  con- 
tract on  behalf  of  any  tribe  or  band  which  has 
organized  and  adopted  a  constitution  and  by 
laws  pursuant  to  section  16  of  the  act  of  June 
18,  1934  (48  Stat.  964),  shall  be  executed  and 
approved  in  conformity  with  the  provisions  of 
the  constitution  and  bylaws  of  the  tribe  or 
band.  Contracts  on  behalf  of  any  unorganized 
tribe  or  band  shall  be  executed  in  conformity 
with  the  requirements  of  section  81,  title  25, 
United  States  Code.  No  attorney  shall  have 
the  right  to  represent  the  said  Indians  or  any 
band  thereof  in  any  suit,  cause,  or  action  un- 
der the  provisions  of  this  act  until  he  has  been 
employed  under  a  contract  executed  and  ap- 
proved as  provided  herein". 

Nathan  R.  Margold, 

Solicitor. 


Deceased  Osage  Allottee- 
Inheritance 


M-27963 


January  26,  1937. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
the  interest  inherited  by  John  Holloway,  an  Osage 
Indian,  in  lands  allotted  to  Sin-tsa-wah-kon-tah, 
full  blood  Osage  allottee  No.  229,  descended  to 
him   free   from   restrictions   against   alienation,   or 
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whether  such  interest  came  to  him  subject  to  re- 
strictions against  alienation. 

Sin-tsa-wah-kon-tah  died  February  21,  1909  leav- 
ing as  his  sole  heirs  at  law,  his  father,  Perry  King, 
full  blood  Osage  allottee  No.  297,  and  his  mother, 
E-ne-ke-op-pe,  full  blood  Osage  allottee  No.  298, 
each  entitled  to  one  half  of  his  estate,  Perry  King 
died  intestate  March  5,  1925,  leaving  among  other 
heirs,  a  daughter,  Agnes  King,  who  inherited  an 
undivided  1/12  interest  in  the  lands  allotted  to 
Sin-tsa-wah-kon-tah.  Agnes  King  died  July  9,  1932, 
leaving  surviving  as  one  of  her  heirs,  her  husband, 
John  Holloway,  who  inherited  an  undivided  1/48 
interest  in  the  lands  allotted  to  Sin-tsa-wah-kon-tah. 

April  14,  1934,  John  Holloway  executed  a  deed 
by  which  he  attempted  to  convey  to  one  Orie 
Johnson,  a  white  person,  his  undivided  interest  in 
the  lands  allotted  to  Sin-tsa-wah-kon-tah.  An  action 
for  partition  of  the  lands  was  then  brought  by  Mr. 
Johnson  in  the  District  Court  of  Osage  County, 
Oklahoma.  That  court  found,  among  other  things, 
that  the  interest  inherited  by  John  Holloway  was 
unrestricted  and  that  by  virtue  of  the  deed  of 
April  14,  1934,  Mr.  Johnson  had  lawfully  suc- 
ceeded to  that  interest.  See  Journal  Entry  of  Judg- 
ment dated  July  2,  1934.  Final  decree  in  partition 
was  handed  down  November  1,  1934,  and  parti- 
tion deed  have  been  presented  to  the  Secretary  of 
the  Interior  for  approval  as  required  by  the  act  of 
April  18,  1912  (37  Stat.  86).  If  the  interest  in- 
herited by  John  Holloway  came  to  him  free  from 
restrictions,  the  deed  of  April  14,  1934,  is  valid,  and 
the  partition  deeds  may  be  approved;  otherwise 
not. 

The  restrictions  against  alienation  imposed  on 
lands  of  members  of  the  Osage  tribe  of  Indians 
and  their  heirs  are  found  in  the  Osage  Allotment 
Act  of  June  28,  1906  (34  Stat.  539),  and  acts 
amendatory  thereof.  A  general  discussion  of  the 
provisions  of  those  acts  and  the  decisions  applicable 
thereto  is  therefore  essential  to  a  determination  of 
the  question  of  whether  the  interest  inherited  by 
John  Holloway  in  the  lands  allotted  to  Sin-tsa-wah- 
kon-tah  is  restricted  or  unrestricted. 

The  act  of  1906  directs  the  preparation  of  a  final 
roll  of  the  Osage  tribe  and  that  the  lands  and  funds 
belonging  to  these  Indians  be  divided  equally 
among  the  enrolled  members.  All  children  born 
after  July  1,  1907,  were  excluded  from  enroll- 
ment. Each  enrolled  Indian  received  in  allotment 
160  acres  designated  as  homestead  and  some  500 
acres  designated  as  surplus.  The  homestead  was  de- 
clared to  be  inalienable  until  otherwise  provided 
by  Congress  and  the  surplus  lands  were  made  in- 
alienable for  a  period  of  25  years,  (subsection  4 
of  section  2)  .  These  restrictions  could  be  removed 
in  their  entirety  as  to  the  surplus  lands  and  modi- 


fied as  to  the  homestead  lands,  in  the  discretion  of 
the  Secretary  of  the  Interior,  by  the  issuance  of 
certificates  of  competency,   (subsection  7  of  section 

2) 

Subsequent  legislation  found  in  section  3  of  the 
Act  of  March  3,  1921  (41  Stat.  1249)  removed  all 
restrictions  against  alienation  of  the  "allotment  se- 
lections, both  surplus  and  homestead"  of  adult 
Osage  Indians  of  less  than  one  half  blood.  The  re- 
moval of  restrictions  so  provided  for  is  confined  to 
allotment  selections.  It  is  limited  to  that  particu- 
lar object  and  is  not  an  attempt  to  remove  restric- 
tions of  every  kind  or  nature.  Osage  County  Motor 
Company  v.  United  States  (33  F.  2d  21,  22).  In- 
herited lands,  which  obviously  are  not  the  allot- 
ment selections  of  the  heirs  are  not  affected  by  said 
section. 

With  respect  to  inherited  lands,  the  act  of  1906 
contained  no  provisions  which  in  terms  preserved 
or  removed  the  restrictions  upon  the  death  of  a 
deceased  allottee,  but  the  courts  have  ruled  that 
where  the  heirs  were  of  Indian  blood,  the  restric- 
tions ran  with  the  land  and  bound  the  heirs  to  the 
same  extent  as  the  allottee  (United  States  v.  Aaron, 
183  Fed.  247;  affirmed  Aaron  v.  United  States,  204 
Fed.  943;  Kenny  v.  Miles,  250  U.S.  58) .  This  ruling 
was  modified  somewhat  by  section  60  of  the  act  of 
April  18,  1912  (37  Stat.  86),  which  authorized  the 
partition  of  restricted  lands  of  deceased  allottees, 
subject  to  the  approval  of  the  Secretary  of  the  In- 
terior, with  the  declaration  that  "When  the  heirs 
of  such  deceased  allottees  have  certificates  of  com- 
petency or  are  not  members  of  the  tribe,  the 
restrictions  on  alienation  are  hereby  removed." 
Further  changes  in  the  restrictions  applicable  to 
inherited  lands  were  made  by  section  3  of  the  act  of 
February  27,  1925    (43  Stat.   1008)  ,  which  reads: 

"Lands  devised  to  members  of  the  Osage  Tribe 
of  one-half  or  more  Indian  blood  or  who  do 
not  have  certificates  of  competency,  under  wills 
approved  by  the  Secretary  of  the  Interior,  and 
lands  inherited  by  such  Indians,  shall  be  in- 
alienable unless  such  lands  be  conveyed  with 
the  approval  of  the  Secretary  of  the  Inte- 
rior.  *   *   *" 

The  foregoing  provision,  it  will  be  observed, 
continues  the  restrictions  against  alienation  of 
lands  inherited  by  or  devised  to  the  two  classes  of 
members  of  the  Osage  Tribe.  The  first  class  in- 
cludes heirs  or  devisees  of  one-half  or  more  Indian 
blood  and  where  such  an  heir  possesses  the  required 
degree  of  Indian  blood,  it  is  immaterial  whether  he 
has  a  certificate  of  competency.  The  second  class 
embraces  heirs  or  devisees  who  do  not  have  cer- 
tificates of  competency,   and   in   this  class  the  de- 
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gree  of  blood  of  the  heir  or  devisee  is  immaterial. 

Section  1  of  the  act  of  March  2,  1929  (45  Stat. 
1478)  extends  the  restrictions  on  lands  of  mem- 
bers of  the  Osage  Tribe  and  their  heirs  until 
January  1,  1959.  Section  5  declares: 

"The  restrictions  concerning  lands  and  funds  of 
allotted  Osage  Indians,  as  provided  in  this  Act 
and  all  prior  acts  now  in  force,  shall  apply  to 
unallotted  Osage  Indians  born  since  July  1, 
1907,  or  after  the  passage  of  this  Act,  and  to 
their  heirs  of  Osage  Indian  blood,   *   *   *". 

Section  5  above  needs  some  explanation.  As 
hereinbefore  pointed  out,  children  born  after  July 
1,  1907,  were  excluded  from  enrollment  and  allot- 
ment under  the  Allotment  Act  of  1906.  As  time 
passed,  enrolled  members  died  and  their  lands  fre- 
quently passed  to  these  unallotted  children,  whose 
names  did  not,  of  course,  appear  on  the  final  mem- 
bership roll.  The  question  of  whether  these  un- 
allotted Indians  were  bound  by  the  restrictions 
applicable  to  allotted  Indians  was  the  subject  of 
controversy  over  a  period  of  years.  June  4,  1921, 
the  Solicitor  for  the  Department,  ruled  that  such 
unallotted  Indians  were  not  members  of  the  Tribe 
and  that  they  were  not  entitled  to  the  benefit  of 
the  restrictions  imposed  for  the  protection  of  al- 
lotted members.  January  4,  1922,  and  again  on 
September  30,  1922,  the  then  Solicitor  reached  a 
different  conclusion  and  ruled  that  unallotted 
Osage  Indians  were  entitled  to  the  same  protec- 
tion under  the  law  as  those  whose  names  appear 
on  the  final  rolls.  Section  5  above  obviously  was 
enacted  to  remove  any  doubt  as  to  the  status  of 
these  unallotted  Indians  by  extending  to  them  the 
restrictions  imposed  of  competency.  The  restric- 
tions imposed  upon  inherited  lands  by  sec.  3,  of  the 
act  of  February  27,  1925,  supra,  are  made  applica- 
ble to  Indians  such  as  they  by  the  act  of  March  2, 
1929,  supra.  Had  they  inherited  their  interests  in 
the  lands  of  Sin-tsa-wah-kon-tah  after  the  enact- 
ment of  1929,  it  is  clear  that  such  interests  would 
have  been  restricted  in  their  hands  and  that  no 
valid  conveyance  thereof  could  be  made  without 
the  approval  of  the  Secretary  of  the  Interior.  Agnes 
King,  however,  inherited  her  interest  in  the  lands 
prior  to  enactment  of  the  act  of  1929,  and  under 
the  law  then  in  force  such  interest  passed  to  her 
free  from  restrictions  (section  6  of  the  act  of  April 
18,  1912,  supra;  United  States  v.  La  Motte,  supra)  . 
She  died  after  the  enactment  of  the  act  of  1929 
without  having  conveyed  her  interest,  and  the  ques- 
tion therefore  arises  whether  that  act  reimposed 
the  restrictions. 

The  act  of  March  2,  1929,  supra,  extends  the  re- 
strictions to  all  unallotted  Indians  born  since  July 


1,  1907,  or  after  the  date  of  that  enactment.  This 
language  shows  a  clear  intent  on  the  part  of  Con- 
gress to  extend  to  all  such  Indians  born  within  the 
period  mentioned  the  benefit  of  the  protective  re- 
strictions. It  recognizes  that  the  restrictions  were 
not  theretofore  in  force  and  makes  them  effective 
from  and  after  the  date  of  the  act.  None  of  these 
Indians  having  received  allotments  in  their  own 
right,  the  restrictions  so  extended  to  them  are 
those  imposed  upon  inherited  lands  by  section  3 
of  the  act  of  1925,  supra,  which  section  prohibits 
the  alienation  of  such  lands  without  the  approval 
of  the  Secretary  of  the  Interior,  these  restrictions 
are  not  unlike  those,  the  scope  of  which  was  con- 
sidered by  the  Supreme  Court  of  the  United  States 
in  Brader  v.  James  (246  U.S.  88)  .  There  Congress, 
by  an  act  passed  in  1906,  authorized  adult  heirs  of 
deceased  members  of  the  Five  Civilized  Tribes  to 
convey  lands  inherited  by  them  subject  to  the  con- 
dition that  all  such  conveyances  by  full  blood 
heirs  should  be  approved  by  the  Secretary  of  the 
Interior.  A  full  blood  heir  had  inherited  land  prior 
to  1906  free  from  restrictions.  The  court  ruled 
that  the  act  of  1906  reimposed  the  restrictions  and 
upheld  the  constitutionality  of  the  legislation.  The 
court  said,  and  its  remarks  apply  with  equal  force 
here: 

"The  argument  that  the  language  in  the  last 
sentence  of  section  22  (this  sentence  required 
approval  by  the  Secretary  of  the  Interior  of 
conveyances  by  full  blood  heirs)  must  be  taken 
to  mean  that  Congress  had  no  intention  to 
deal  with  restrictions  under  former  acts,  cer- 
tainly not  with  those  which  had  expired,  is 
answered  by  the  consideration  that  Congress 
was  dealing  with  the  Tribal  Indians,  still  un- 
der its  control  and  subject  to  national  guard- 
ianship. In  the  tenns  of  this  act  Congress  made 
no  exception  as  to  rights  of  alienation  which 
had  arisen  under  former  legislation,  and  it  un- 
dertook as  we  held  in  the  Tiger  Case,  to  pass  a 
new  and  comprehensive  act  declaring  convey- 
ances, of  the  class  herein  under  consideration, 
to  be  valid  only  when  approved  by  the  Secre- 
tary of  the  Interior." 

In  United  States  v.  Howard  (8  Fed.  Supp.  617), 
the  United  States  Court  for  the  Northern  District 
of  Oklahoma  held  that  section  3  of  the  act  of  Feb- 
ruary 27,  1925,  reimposed  restrictions  on  lands  that 
had  theretofore  become  unrestricted.  Said  section 
3  as  extended  to  unallotted  Osage  Indians  by  the 
Act  of  March  2,  1929,  supra,  must,  of  course,  be 
given  like  effect.  Nothing  in  the  decision  of  the 
Tenth  Circuit  Court  of  Appeals  in  United  States  v. 
La  Motte,  supra,  is  to  the  contrary.  The  convey- 
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ance  there  held  valid  was  made  prior  to  March  2, 
1929,  and  before  the  restrictions  extended  by  the 
act  of  that  date  became  effective.  Of  the  act  of 
March  2,    1929,   the  court  said: 

"*  *  *  The  Act  approved  March  2,  1929  (45 
Stat.  1478)  imposed  restrictions  upon  heirs  not 
members  of  the  tribe,  but  it  became  effective 
long  after  the  transactions  involved  here  took 
place.  Its  only  effect  therefore  is  to  constitute 
a  legislative  interpretation  that  such  restric- 
tions did  not  exist  theretofore." 

From  the  foregoing  statement  it  may  reasonably 
be  implied  that  had  the  conveyance  before  the 
court  been  made  after  March  2,  1929,  its  validity 
would  not  have  been  upheld. 

It  is  my  opinion,  therefore,  that  the  act  of  March 
2,  1929,  supra,  reim posed  the  restrictions  thereto- 
fore removed  from  the  interest  inherited  by  Agnes 
King  in  the  lands  allotted  to  Sin-tsa-wah-kon-tah 
and  that  from  and  after  the  date  of  that  enactment 
she  was  without  power  to  alienate  such  interest 
without  the  approval  of  the  Secretary  of  the  In- 
terior. Upon  her  death  in  1932,  the  undivided 
1/48  interest  here  in  question  passed  to  John 
Holloway  burdened  with  like  restrictions  he  being 
an  Osage  Indian  of  1/16  blood  without  a  certificate 
of  competency.  It  follows  that  the  deed  of  April 
14,  1934,  by  which  Mr.  Holloway  attempted  to 
convey  his  interest  in  these  lands,  which  deed  has 
not  been  approved  by  the  Secretary  of  the  Interior, 
is  void. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  January  26,  1937. 

Oscar  L.  Chapman,  Assistant  Secretary. 


IRA— Exchange  of  Land 

February  3,  1937. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  relating  to  proposed  trans- 
fers of  land  under  the  Winnebago  jurisdiction  is 
returned  herewith  for  further  consideration. 

The  letter  purports  to  authorize  a  transfer  of 
land  between  Indians  in  satisfaction  of  a  debt 
owed  by  the  transfer  or  to  the  transferee.  No  facts 
are  stated  showing  whether  the  Indian  receiving 
the  land  is  in  need  of  land  or  whether  the  Indian 
transferring  the  land  has  more  land  than  he  can 


use.  Section  5  of  the  act  of  June   18,   1934,  is  in- 
voked as  authority  for  the  transaction. 

The  present  record  does  not  show  that  the  pro- 
posed transaction  is  within  the  scope  or  purpose 
of  the  section  cited.  That  section  authorizes  a  land 
acquisition  program  for  the  benefit  of  Indians.  It 
specifies  various  methods  by  which  the  Secretary 
of  the  Interior  may  acquire  land  for  Indian  tribes 
and  individuals.  The  stated  purpose  of  the  section 
is  to  provide  land  for  Indians,  and  there  should 
be  a  showing  that  the  Indian  or  tribe  for  whom 
the  land  is  being  acquired  is  in  need  of  same.  In- 
vestments or  purely  commercial  transactions  are 
not  permitted.  Land  Circular  No.  3162,  prepared 
in  your  Office  and  approved  by  the  Assistant  Secre- 
tary on  June  30,  1936,  provides  as  follows: 

"*  *  *  transfers  between  Indians  will  be  per- 
mitted only  in  unusual  cases.  If  an  Indian  is 
leaving  the  reservation  with  no  likelihood  of 
ever  returning,  or  is  now  permanently  located 
away  from  the  reservation,  so  that  his  land  will 
never  be  of  any  use  to  him  personally,  it 
would,  undoubtedly,  be  well  to  permit  him  to 
sell  or  give  the  land  to  the  tribe  to  be  assigned 
to  a  designated  person  or  directly  to  such  des- 
ignated person  who  will  reside  on  the  reserva- 
tion and  make  use  of  it.  A  sale  or  gift  might 
also  be  justified  where  an  Indian  has  more 
land   than  he  can  possibly  use." 

Bearing  in  mind  the  inhibitions  of  section  4,  the 
foregoing  quotation,  although  perhaps  not  as  de- 
tailed and  comprehensive  a  statement  as  might  be 
made,  is  in  accord  with  what  I  conceive  to  be  the 
purpose  of  section  5. 

The  proposed  letter  does  not  bring  the  facts  of 
the  instant  case  within  any  of  the  special  categories 
above  noted.  It  does  not  indicate  that  the  trans- 
action proposed  will  in  any  way  improve  the  land 
status  of  Indians.  I  therefore  recommend  that  the 
letter  be  revised  to  indicate  that  transfers  between 
Indians  may  be  made  only  in  the  special  circum- 
stances above  noted,  and  in  line  with  the  general 
policy  of  the  administration  restricting  the  aliena- 
tion  of  Indian   lands. 

Various  memoranda  in  the  attached  file  indi- 
cate some  confusion  on  the  question  of  what  ex- 
changes of  land  are  permitted  under  sections  4  and 
5  of  the  act  of  June  18,  1934.  Permit  me  therefore 
to  offer  the  following  summary  statements  as  a 
guide  in  the  disposition  of  future  cases: 

Section  4,  as  I  read  it,  authorizes  exchanges  of 
land  of  equal  value.  The  parties  to  the  exchange 
may  be  two  individual  Indians,  an  Indian  and  a 
white  man,  an  Indian  and  an  Indian  tribe,  or  a 
white  man  and  an  Indian  tribe.  The  requirement 
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of  equality  of  value  is  substantially  complied  with 
if  the  difference  is  so  small  that  both  parties  are 
ready  to  disregard  it.  It  is  arguable  that  an  ex- 
change transaction  involving  a  small  cash  pay- 
ment to  boot  falls  within  the  scope  of  section  4. 
I  would  suggest  that  5  percent  of  the  value  of  the 
land  might  be  regarded  as  a  safe  margin  within 
which  the  maxim,  de  minimis  non  curat  lex,  may 
operate.  Where  tracts  of  land  are  substantially 
unequal  in  value,  an  exchange  transaction  under 
section  4  is  not  authorized.  However,  where  two 
parties  wish  to  exchange  tracts  of  land  and  are 
willing  to  put  improvements  on  the  less  valuable 
tract  to  make  it  equal  in  value  to  the  other  tract, 
no  objection  can  be  raised  to  an  exchange.  The 
validity  of  this  proposition  is  not  affected  by  the 
question  of  which  party  makes  the  improvements, 
or  whether  the  improved  land  goes  to  an  Indian 
or  a  white  man.  In  this  situation  no  Indian  loses 
any  land,  in  point  of  value.  The  transaction  is 
therefore  consistent  with  the  whole  purpose  of 
the  Reorganization  Act.  In  these  cases  the  report 
from  the  field  should  show  that  the  lands  are  of 
equal  value  and  that  the  exchange  is  at  least  com- 
patible with  the  proper  consolidation  of  Indian 
lands. 

Section  5  of  the  act,  in  my  opinion,  so  far  as  it 
authorizes  land  exchanges  has  an  entirely  different 
purpose  from  section  4.  Under  section  5  the  two 
tracts  of  land  may  be  either  equal  or  unequal  in 
value,  but  if  they  are  unequal  in  value  it  must  be 
the  Indians  rather  than  the  whites  involved  in  the 
transaction  who  emerge  from  the  transaction  with 
an  increased  land  value.  Thus,  an  Indian  may  not 
convey  $2000  worth  of  land  to  a  white  man  where 
the  white  man  transfers  to  the  Secretary  for  the 
Indian's  use  a  tract  of  land  worth  only  $500  and 
a  cash  payment  to  boot  of  $1500.  On  the  other 
hand,  an  Indian  may  transfer  the  lesser  tract  to  a 
white  man  and  make  an  additional  payment  of 
$1500  in  exchange  for  a  transfer  of  the  more 
valuable  tract  to  the  Secretary  for  the  benefit  of 
the  Indian.  The  difference  between  the  two  cases 
is  not  technical  or  abstruse.  In  the  one  case  the  In- 
dian is  selling  land;  in  the  other  case  land  is  be- 
ing bought  for  the  Indian's  benefit.  The  former  is 
forbiden  and  the  latter  is  authorized  by  the  terms 
of  the  act.  This  distinction,  based  on  the  major 
purpose  of  the  act,  should  eliminate  some  of  the 
confusions  that  appear  in  certain  memoranda  on 
this  subject  in  the  attached  file. 

Where  exchanges  under  section  5  affect  only  In- 
dians it  seems  to  me  that  the  same  principles 
should  be  applied.  Ordinary  commercial  transac- 
tions in  land  between  Indians  are  not  within  the 
purpose  of  section  5.  It  seems  to  me  that  a  transac- 
tion under  which  an  Indian  surrenders  land  does 


not  come  within  the  true  purpose  of  section  5 
unless  some  special  circumstances  such  as  are  men- 
tioned in  the  land  circular  referred  to  above  (page 
1  of  this  memorandum)  are  shown.  I  would  sug- 
gest, therefore,  that  any  recommendation  for  ap- 
proval of  a  sale  or  surrender  of  Indian  land  under 
section  5  should  be  based  upon  a  finding  supported 
by  facts  that  the  result  of  the  transaction  will  be 
to  bring  more  land  into  effective  Indian  use. 

Familiar  cases  in  which  such  exchanges  may  ad- 
vantageously be  made  are  cases  involving  the  ex- 
change of  inherited  interests,  and  cases  involving 
the  transfer  of  a  more  valuable  tract  of  land  by  a 
nonresident  Indian  in  exchange  for  a  less  valuable 
tract  and  a  money  payment  by  a  resident  Indian 
able  to  use  the  newly  acquired  land. 

Without  attempting  to  analyze  every  possible 
transaction,  I  believe  that  such  cases  as  the  at- 
tached will  be  dealt  with  more  expeditiously  in  the 
future  if  it  is  borne  in  mind  that  section  5  con- 
templates a  land  acquisition  program  looking  to 
general  improvement  in  the  land  status  of  the  In- 
dians and  that  section  4  contemplates  private  trans- 
actions which  do  not  interfere  with  that  program. 

Nathan  R.  Margold, 

Solicitor. 


Five  Civilized  Tribes— Trust 
Agreement 

February  5 ,  1937. 

Memorandum  for  the  Assistant  Secretary: 

Transmitted  herewith  are  various  papers  relating 
to  a  trust  estate  proposed  to  be  created  out  of  the 
restricted  property  of  Hanna  Anderson  Daniels, 
an  Indian  of  the  Five  Civilized  Tribes  in  Okla- 
homa, with  the  Commerce  Trust  Company  of 
Kansas  City,  Missouri,  as  trustee.  Authority  for 
the  creation  of  such  trusts  is  found  in  the  act  of 
January  27,    1933    (47  Stat.   777). 

The  trust  estate  will  consist  of  a  mineral  estate 
in  certain  described  lands  and  cash  and  securities 
in  the  amount  of  some  $470,000.  A  trust  agree- 
ment and  form  of  mineral  grant  have  been  fur- 
nished. These  papers  have  been  submitted  to  me 
by  Assistant  Commissioner  Zimmerman  with  the 
recommendation  that  they  be  approved  as  to  form, 
if  found  satisfactory.  Certain  provisions  contained 
in  these  forms  are  objectionable  from  a  legal  view- 
point. Other  provisions  present  questions  of  policy. 
While  it  is  not  within  my  purview  to  decide  these 
questions  of  policy  they  are  of  such  importance 
from    the    viewpoint    of   precedent    and    otherwise 
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that  I  am  constrained  to  present  my  view  thereon 
for  your  consideration  and  decision. 

The  trust  agreement,  in  addition  to  releasing  to  a 
private  trustee  for  administration  property  and 
securities  worth  several  hundred  thousand  dollars, 
goes  still  further  and  provides  for  the  direct  pay- 
ment to  Hanna  Anderson,  grantor,  and  her  hus- 
band Mose,  of  the  entire  income  accruing  to  them 
under  the  trust  agreement  without  any  depart- 
mental supervision  whatsoever.  This  is  a  radical 
departure  from  the  approved  departmental  forms 
which,  in  recognition  of  the  dependency  of  these 
restricted  Indians  require  that  the  income  accru- 
ing to  them  under  these  trust  agreements  be  paid 
to  the  Secretary  of  the  Interior  or  his  authorized 
representative.  For  this  wholesome  provision  there 
is  substituted  in  the  present  agreement,  a  provi- 
sion to  the  effect  that  if  either  of  these  Indians 
shall  ever  be  "legally  and  finally  adjudged  an  in- 
competent person",  the  income  accruing  to  him  or 
to  her  under  the  trust  shall  be  paid  to  the  Secre- 
tary of  the  Interior  or  his  authorized  representa- 
tive. As  a  protective  safeguard  this  provision  ap- 
pears to  be  worth  little  or  nothing.  Adjudication  of 
incompetency,  where  the  prize  is  control  through 
a  local  guardianhip  of  valuable  Indian  estates,  has 
not  been  difficult  in  the  past,  but  where,  as  would 
be  the  case  under  the  proposed  agreement,  the  es- 
tate will  be  returned  to  the  Secretary  of  the  Interior, 
the  inducement  for  declaring  the  Indian  incom- 
petent is  lacking  the  contingency  provided  for  will 
not  likely  arise  however  much  the  Indian  may  have 
been  imposed  upon  by  artful  and  designing  per- 
sons. Heretofore  the  trust  device  has  been  used 
to  protect  Indian  estates  against  the  vicissitudes  of 
probate  proceedings  in  the  Oklahoma  county 
courts.  In  the  present  case  it  is  being  used  as  a 
means  of  freeing  Indian  property  from  depart- 
mental control.  The  net  effect  of  the  present  agree- 
ment, if  executed  and  approved,  would  be  to  give 
the  grantor  an  annual  income  of  some  $30,000 
over  which  this  Department  would  have  no  control 
and  with  respect  to  which  the  Department  would 
be  unable  to  extend  to  the  Indians  any  protection 
no  matter  how  great  the  need.  In  this  situation, 
needless  to  say,  a  substantial  portion  of  the  income 
will  not  inure  to  the  benefit  of  the  grantor  or  her 
husband.  Approval  of  such  an  instrument  would, 
in  my  opinion,  be  a  distinct  backward  step  in  the 
management  of  Indian  affairs  in  Oklahoma.  Ad- 
herence to  the  present  practice,  which  I  cannot  too 
strongly  recommend,  will  enable  the  Department 
to  release  supervision  to  the  extent  of  the  full 
income  where  it  appears  proper  so  to  do,  or  to 
retain  supervision  or  resume  supervision  as  the 
occasion   demands. 

The   mineral    grant    and    trust    agreement    both 


authorize  the  trustee  to  engage  in  development  of 
the  mineral  estate  and  the  production  of  minerals 
therefrom.  Both  instruments  are  silent  as  to  the 
fund  to  be  charged  with  the  expense  of  such  de- 
velopment and  operation.  Aside  from  the  fact  that 
it  is  seriously  questionable  whether  the  trustee  is 
legally  authorized  to  engage  in  such  a  business,  I 
assume  that  the  expense  will  be  treated  as  one 
incurred  in  the  administration  of  the  trust  and, 
accordingly,  chargeable  against  the  trust  estate. 
Conservation  and  protection  of  Indian  assets  are 
the  fundamental  objects  behind  the  creation  of 
these  Indian  trusts.  The  hazards  and  speculative 
elements  involved  in  mineral  development,  par- 
ticularly the  development  of  oil  and  gas,  are  so 
inconsistent  with  these  objects  that  the  Depart- 
ment should  not  in  my  judgment  permit  such  an 
enterprise  to  be  associated  with  any  trust  which 
it  may  approve. 

Paragraph  8,  page  12  of  the  trust  agreement  is 
worded  so  as  to  make  the  trust  estate  liable  for  the 
costs  of  the  very  substantial  bond  which  the  trustee 
is  required  to  furnish.  The  statute  directs  the  Sec- 
retary of  the  Interior  to  require  a  corporate  surety 
bond  equal  to  the  value  of  the  trust  estate  or  the 
deposit  of  securities  of  the  United  States  Govern- 
ment equal  to  such  amount.  Bearing  in  mind  that 
the  purpose  of  this  requirement  is  to  protect  the 
Indian  against  mismanagement  of  the  trust  estate 
by  the  trustee,  it  seems  to  me  that  it  becomes  the 
duty  of  the  trustee  to  furnish  the  required  security 
at  its  own  expense  and  that  it  would  be  highly 
improper  to  charge  such  expense  against  the  trust 
estate.  The  answer  may  be  made  that  the  trust 
company  cannot  afford  to  furnish  this  kind  of  bond 
unless  reimbursed  therefor,  but  I  do  not  think 
that  this  constitutes  any  adequate  reason  why  the 
beneficiary    should   stand    the    cost. 

The  following  suggestions  of  a  legal  nature  also 
occur  to  me: 

(1)  The  word  "accrued"  on  page  1  of  the  min- 
eral grant  should  be  changed  to  "accruing";  other- 
wise the  grant  will  transfer  the  grantor's  entire 
balance  to  the  trustee  company  in  addition  to  the 
amount  specifically  set  forth  in  the  trust  agree- 
ment. 

(2)  Provision  is  made  for  approval  of  the  min- 
eral grant  by  the  Secretary  of  the  Interior.  The 
form  for  approval  by  the  county  court  also  refers 
to  the  fact  that  the  Secretary  of  the  Interior  has 
approved  the  grant.  As  the  land  involved  was  in- 
herited by  the  grantor  prior  to  enactment  of  the 
act  of  January  27,  1933,  supra,  the  grant  will  be 
valid  when  approved  by  the  county  court,  the 
Secretary's  approval  not  being  essential  under 
section  9  of  the  act  of  May  27,  1908  (35  Stat.  312) , 
as  amended.  The   provisions  referring   to  or  pro- 


724 


Department  of  the  Interior 


February  5,  1937 


viding  for  departmental  approval  may  therefore  be 
omitted. 

(3)  Paragraph  C  (2d) ,  page  8,  fails  to  take  into 
consideration  the  possibility  that  Mose  Daniels 
may  predecease  the  grantor.  The  paragraph  should 
be  amended  to  cover  this  contingency. 

(4)  The  provision  on  page  2  of  the  trust  agree- 
ment amounts  to  a  conveyance  in  trust  of  the 
mineral  estate  whereas  there  is  equally  a  convey- 
ance in  trust  under  the  mineral  grant.  In  other 
words,  under  the  present  set-up  there  are  two 
instruments  conveying  the  same  property  to  the 
same  person.  It  seems  to  me  that  the  artistic  and 
lawyer-like  way  of  accomplishing  the  desired  result 
would  be  to  convey  the  property  by  separate  deed, 
subject  to  the  terms  of  the  trust  agreement,  and 
then  to  provide  in  the  trust  agreement  that  this 
property,  when  conveyed,  shall  be  subject  to  the 
same  conditions  as  the  cash  and  Government 
bonds,  except  as  otherwise  provided.  It  seems  to 
me  that  the  trust  agreement  should  be  changed 
so  as  to  negative  the  possibility  that  it  will  be  con- 
strued as  a  second  conveyance. 

(5)  Paragraph  11,  page  15,  dealing  with  the 
fees  to  be  collected  by  the  trustee  may  not  be 
seriously  objectionable  but  I  doubt  if  the  provi- 
sions of  the  paragraph  are  stated  with  clarity  suffi- 
cient to  avoid  misunderstanding  in  the  future. 
For  one  thing,  it  is  not  clear  whether  the  trustee 
expects  to  receive  a  final  distribution  fee  based 
upon  the  mineral  rights  as  a  part  of  the  corpus 
of  the  trust.  In  view  of  the  substantial  payments 
otherwise  provided  for  the  paragraph  may  well  be 
reworded    to  preclude   such   a   payment. 


Solicitor. 


Approved  and  referred  to  the 
Commissioner  of  Indian  Affairs 
for  appropriate  action. 

Assistant  Secretary. 


Status  of  St.  Croix  Chippewas 

February  8,  1937. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  Solicitor's  Office  has  been  requested  to  de- 
termine the  status  of  the  St.  Croix  Chippewa  In- 
dians in  Wisconsin  for  the  purpose  of  determining 
their  eligibility  to  organize  under  the  Reorganiza- 
tion Act  and  of  determining  the  beneficiary  to  be 
designated  in  the  Trust  Title  of  various  camp  site 


areas  being  purchased  for  these  Indians  from  re- 
organization act  funds. 

This  group  of  Indians  numbers  about  500  and 
are  scattered  in  at  least  five  counties  in  Wiscon- 
sin, frequently  in  clusters  of  5  to  25  families.  They 
have  no  reservation  and  those  who  have  not  estab- 
lished homes  in  white  communities  live  as  squatters 
on  land  to  which  they  have  no  ownership  rights. 
These  Indians  are  commonly  referred  to  by  the 
Indian  Office  and  by  themselves  as  the  "St.  Croix 
Band  of  Lake  Superior  Chippewa  Indians." 

The  question  whether  or  not  these  Indians  are 
a  separate  band  of  Indians  or  absentee  members 
of  one  of  the  other  bands  of  Lake  Superior  Chip- 
pewa Indians  has  already  been  finally  decided  by 
the  Department  and  by  Congress.  The  act  of  Aug- 
ust 1,  1914  (38  Stat.  582,  606),  directed  the  Secre- 
tary of  the  Interior  to  determine  the  status  and 
tribal  rights  of  these  Indians  and  what  benefits 
they  would  have  received  if  they  had  removed  to 
one  of  the  reservations  in  Wisconsin  and  to  make  a 
roll  of  the  Indians  entitled  to  benefits.  Pursuant 
to  this  act  Mr.  Wooster  was  detailed  to  make  this 
study.  He  submitted  a  report  on  December  1,  1914, 
which  found  that  these  Indians  were  absentee 
members  of  the  Lac  Courte  Oreille  Band  and  that 
out  of  some  800  possible  members  of  this  group 
of  Indians  only  95  were  entitled  to  be  enrolled  for 
the  purpose  of  receiving  compensation  in  lieu  of 
the  allotments  which  they  might  have  obtained. 
He  based  his  finding  of  fact  upon  extensive  testi- 
mony indicating  that  the  Lac  Courte  Oreille  In- 
dians admitted  that  the  chief  of  the  St.  Croix 
Indians  and  his  followers  were  members  of  their 
tribe  and  belonged  on  the  Lac  Courte  Oreille  Res- 
ervation. A  further  indication  was  that  this  chief 
of  the  St.  Croix  Indians  signed  the  treaty  of  Sep- 
tember 30,  1854  (10  Stat.  1109),  as  a  Lac  Courte 
Oreille  Indian.  Mr.  Wooster  based  his  legal  con- 
clusion that  only  95  persons  were  entitled  to  en- 
rollment for  compensatory  benefits  on  the  ruling 
of  the  Oakes  case  (172  Fed.  305),  and  the  Kadrie 
case  (281  U.S.  206),  which  cases  are  to  the  effect 
that  absentee  members  of  a  tribe  who  have  severed 
their  tribal  relations  are  still  entitled  to  tribal 
rights  but  that  their  children  born  away  from  the 
tribe  are  not  so  entitled.  Among  the  pertinent 
facts  shown  in  his  report  are  the  high  degree  of 
intermarriage  with  white  people,  and  of  depar- 
ture from  Indian  culture  and  their  scattered  con- 
dition. A  second  report  was  submitted  by  him  on 
January  13,  1915,  in  which  he  submitted  a  roll 
of  these  95  selected  persons  which  show  them  to 
be  members  of  the  Lac  Courte  Oreille  and  cer- 
tain other  tribes  and  suggested  that  these  per- 
sons be  compensated  by  Congress  with  the  ap- 
proximate value  of  an  allotment. 
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These  reports  were  submitted  by  the  Department 
of  the  Interior  to  Congress  on  December  7,  19 1 4 
(H.D.  No.  1253  63d  Cong.,  3d  Sess.)  and  on  March 
3,  1915  (H.D.  No.  1663  63d  Cong.,  3d  Sess.). 
Copies  of  these  reports  are  attached  for  your  in- 
formation. Expressly  referring  to  these  reports 
Congress  has  passed  statutes  providing  funds  for 
distribution  among  the  enrolled  Indians  or  for 
land  purchases  for  them  for  their  relief  and  com- 
pensation. See  act  of  February  14,  1920  (41  Stat. 
432,  433)  ;  and  the  act  of  March  3,  1921  (41  Stat. 
1246)  .  These  acts  did  not  refer  to  these  Indians 
as  a  band  but  designated  them  as  "St.  Croix  Chip- 
pewa Indians"  and  were  designed  expressly  to 
benefit  those  Indians  found  to  be  members  of  the 
Lac  Courte  Oreille  Band  and  other  tribes. 

In  view  of  the  foregoing  only  one  conclusion  is 
possible  and  that  is  that  the  St.  Croix  Indians 
cannot  now  be  recognized  as  a  band.  Congress  has 
closed  the  question  after  a  departmental  investiga- 
tion and  finding.  It  is  noted  that  the  Interior  De- 
partment appropriation  act  for  the  fiscal  year  1937 
(act  of  June  22,  1936,  49  Stat.  1757,  1729),  in 
making  available  the  unexpended  balances  of  ap- 
propriations for  the  St.  Croix  Indians  made  under 
the  act  of  February  14,  1920  above  referred  to, 
speaks  of  the  "care  of  aged  and  indigent  Indians 
of  the  band."  I  do  not  think  the  use  of  the  word 
"band"  here  is  sufficient  to  reverse  the  former 
deliberate  finding,  especially  as  the  previous  ap- 
propriations now  revived  were  only  for  the  In- 
dians enrolled  by  Mr.  Wooster. 

Accordingly,  benefits  under  the  Indian  Reor- 
ganization Act  must  be  limited  to  those  Indians 
who  are  in  fact  of  one  half  Indian  blood  or  more. 
In  providing  land  for  these  Indians  it  is  not  neces- 
sary to  restrict  beneficial  rights  to  those  Indians 
who  were  placed  on  the  roll  by  Mr.  Wooster,  as 
that  roll  represents  an  entirely  different  class  of 
persons  from  those  who  can  receive  benefits  under 
the  Indian  Reorganization  Act,  namely,  those  In- 
dians of  the  half  blood  or  more.  However,  Mr. 
Wooster's  roll  may  be  of  assistance  in  determining 
the  degree  of  blood  as  this  roll  does  indicate  the 
quantum  of  blood  of  the  Indians  placed  upon  it. 

My  conclusion  is  different  from  that  reached  in 
the  case  of  the  Mole  Lake  Indians  who  are  also 
commonly  considered  a  "lost  band"  in  Wisconsin 
who  received  no  reservation  under  the  1854  treaty. 
However,  the  St.  Croix  situation  is  not  similar  to 
that  of  the  Mole  Lake  Indians  as  the  question  of 
the  status  of  the  Mole  Lake  Indians  was  never 
definitely  decided  by  the  Department  or  by  Con- 
gress and  as  the  facts  in  the  two  cases  are  quite 
different.  The  Mole  Lake  Indians  live  in  one  prin- 
cipal Indian  community  which  is  looked  upon  as 
their  band  home,  whereas  the  St.  Croix  Indians  live 


in  numerous  white  villages  and  towns  throughout 
Wisconsin.  Moreover,  the  St.  Croix  Indians  are 
highly  assimilated  into  the  white  population, 
whereas,  the  Mole  Lake  Indians  are  principally  full 
bloods  and  near  full  bloods  who  have  kept  distinct 
from  the  white  population.  The  testimony  avail- 
able in  connection  with  the  Mole  Lake  Indians 
shows  that  the  other  bands  recognize  them  as  a 
separate  band,  whereas  in  the  case  of  the  St.  Croix 
Indians  the  Lac  Courte  Oreille  Indians  admitted 
the  St.  Croix  Indians  to  be  members  of  the  Lac 
Courte  Oreille  Band.  While  the  St.  Croix  Indians 
have  inhabited  certain  areas  on  the  St.  Croix  River 
for  numerous  generations  and  might  have  been 
recognized  as  a  separate  band  at  the  time  of  the 
1854  treaty,  they  now  present  no  characteristics  en- 
titling them  to  recognition  as  a  band,  particularly 
as  there  exists  no  form  of  band  organization,  as 
there  does  in  the  Mole  Lake  group.  The  difference 
between  these  two  groups  is  also  found  in  the  re- 
port of  the  anthropologist  who  investigated  these 
Indians  in  1936.  He  states,  "The  St.  Croix  are  a 
completely  disorganized  and  deculturated  group. 
The  only  cohesion  they  have  as  a  social  entity 
is  based  solely  on  the  possession  of  a  common 
language  and  a  common  racial  type.  Even  these 
are  disappearing,  *   *    *". 

In  view  of  the  conclusion  which  I  reached  I  sug- 
gest that  the  procedure  for  extending  benefits  to 
these  Indians  under  the  Reorganization  Act  be  as 
follows:  the  title  to  the  land  purchases  being  made 
in  certain  of  the  larger  Indian  groupings  should  be 
taken  for  the  St.  Croix  Chippewa  Indians  of  the 
half  blood  or  more  who  may  be  designated  by  the 
Secretary  of  the  Interior  until  such  time  as  they 
organize  under  section  16  of  the  Reorganization 
Act  and  then  for  the  benefit  of  such  organization. 
After  the  land  purchase  is  completed,  the  Indians 
who  come  to  reside  upon  this  land  would  then 
be  entitled  to  organize  as  Indians  residing  on  a 
reservation.  No  other  organization  of  these  Indians 
is  now  possible. 

Nathan  R.  Margold, 

Solicitor. 

Eligibility  for  Grazing  Privileges 

February  13,  1937. 


56  I.D.  79 

M-28869 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  certain  ques- 
tions  dealing   with    the   eligibilty   of  Indians   and 
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particularly  the  Pueblo  Indians  and  the  Pueblos 
themselves  to  receive  grazing  privileges  within  the 
grazing  districts  established  under  the  so-called 
Taylor  Grazing  Act  (Act  of  June  28,  1934,  48  Stat. 
1269),  as  amended  by  the  Act  of  June  26,  1936 
(49  Stat.  1976) .  These  questions  are  posed  in  the 
letter  to  you  of  December  2,  1936,  of  the  Acting 
Director  of  the  Division  of  Grazing  and  are  set 
forth  as  follows: 

1.  Is  an  Indian  who  has  severed  all  tribal  re- 
lations entitled  to  the  same  consideration 
for  grazing  privileges  as  other  citizens  of 
the  United  States  possessing  the  qualifica- 
tions prescribed  by  the  Taylor  Grazing  Act? 

2.  Is  an  Indian  who  maintains  tribal  connec- 
tions but  who  may  reside  upon  an  allot- 
ment outside  of  a  reservation  entitled  to 
receive   equal    consideration? 

3.  Is  an  Indian  maintaining  tribal  relations 
and  residing  within  a  reservation  entitled 
to  grazing  privileges  within  an  established 
grazing  district? 

4.  If  entitled  to  such  privileges  in  any  case, 
should  the  matter  be  taken  up  with  him 
individually  or  with  the  proper  official  of 
the  Indian  Service  having  jurisdiction? 

The  Acting  Director  also  requests  an  opinion  on 
the  following  two  questions  raised  by  the  Super- 
intendent of  the  United  Pueblos  Indian  Agency: 


1. 


2. 


Is  an  Indian  Pueblo  otherwise  qualified 
under  the  Taylor  Grazing  Act  entitled  to 
the  benefits  of  the  Act? 
Are  individual  Indians  of  a  particular 
Pueblo  who  can  meet  the  requirements  of 
the  Taylor  Act  entitled  to  its  benefits? 


The  answer  to  these  questions  depends  upon 
the  provisions  of  the  Taylor  Grazing  Act  defining 
the  persons  to  whom  the  Secretary  of  the  Interior 
is  authorized  to  grant  the  privilege  of  grazing  live- 
stock on  the  grazing  districts.  These  provisions 
are  found  in  section  3  and,  in  so  far  as  they  are 
applicable  to  these  questions,  read  as  follows: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  issue  or  cause  to  be  issued  per- 
mits to  graze  livestock  on  such  grazing  districts 
to  such  bona  fide  settlers,  residents,  and  other 
stock  owners  as  under  his  rules  and  regula- 
tions are  entitled  to  participate  in  the  use  of 
the  range,  upon  the  payment  annually  of 
reasonable  fees  in  each  case  to  be  fixed  or  de- 
termined from  time  to  time:  Provided,  That 
grazing  permits  shall  be  issued  only  to  citizens 


of  the  United  States  or  to  those  who  have  filed 
the  necessary  declarations  of  intention  to  be- 
come such,  as  required  by  the  naturalization 
laws  and  to  groups,  associations,  or  corpora- 
tions authorized  to  conduct  business  under  the 
laws  of  the  State  in  which  the  grazing  district 
is  located.  Preference  shall  be  given  in  the 
issuance  of  grazing  permits  to  those  within  or 
near  a  district  who  are  landowners  engaged  in 
the  livestock  business,  bona  fide  occupants  or 
settlers,  or  owners  of  water  or  water  rights,  as 
may  be  necessary  to  permit  the  proper  use  of 
lands,  water  or  water  rights  owned,  occupied, 
or  leased  by  them,   *   *   *." 

Under  these  provisions  in  order  to  be  qualified 
to  apply  for  grazing  privileges  the  applicant  must 
be  a  stock  owner  entitled  to  participate  in  the  use 
of  the  range  under  the  Rules  and  Regulations  of 
the  Secretary  of  the  Interior  and  must  be  either  a 
citizen  or  prospective  citizen  of  the  United  States 
or  a  "group,  association,  or  corporation  authorized 
to  conduct  business  under  the  laws  of  the  State." 
The  Rules  and  Regulations  of  the  Secretary  of  the 
Interior,  approved  March  2,  1936,  and  amended 
January  28,  1937,  for  the  issuance  of  privileges 
under  this  act,  provide  that  an  applicant  for  a 
grazing  license  is  qualified  if  he  owns  livestock  and 
is  either  (1)  a  citizen  or  prospective  citizen  of  the 
United  States,  or  (2)  a  "group,  association,  or 
corporation  authorized  to  conduct  business  under 
the  laws  of  the  State  in  which  the  grazing  district 
is  located." 

However,  both  the  act  and  the  regulations  make 
a  distinction  between  persons  who  are  qualified 
applicants  and  persons  who  are  entitled  to  pref- 
erence in  the  issuance  of  grazing  privileges.  This 
distinction  is  based  upon  the  fact  that  the  grazing 
districts  are  inadequate  to  provide  forage  for  the 
stock  of  all  applicants.  The  act  provides  that  pref- 
erence shall  be  given  to  those  "within  or  near  a 
district"  who  are  landowners  engaged  in  the  live- 
stock business,  bona  fide  occupants  or  settlers,  or 
owners  of  water  or  water  rights.  The  amended 
Regulations  recite  these  preferred  classifications 
and  provide  definitions  to  assist  in  their  applica- 
tion. The  most  relevant  to  the  question  at  hand 
is  the  definition  of  bona  fide  occupancy  as  actual 
and  exclusive  occupancy  during  the  grazing  period 
under  a  possessory  right.  When  the  range  is  in- 
sufficient for  all  in  the  preferred  class,  those  who 
have  dependent  commensurate  property  which 
had  been  used  for  a  specified  period  in  connection 
with  the  public  range  will  receive  first  considera- 
tion in  the  granting  of  privileges.  "Dependent 
commensurate  property"  is  defined  in  the  Regula- 
tions to  be  such  property  as  is  dependent  on  the 
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public  range  to  maintain  its  proper  use  and  suffi- 
cient to  j^rovide  proper  protection,  according  to 
local  custom,  for  the  number  of  likestock  during 
the  period  for  which  the  public  range  is  inade- 
quate. 

As  the  first  three  questions  presented  by  the  Di- 
vision of  Grazing  and  the  second  question  raised 
by  the  United  Pueblos  Indian  Agency  all  deal 
with  the  right  of  individual  Indians  to  participate 
in  grazing  privileges,  I  am  answering  these  four 
questions  together.  In  my  opinion  all  four  ques- 
tions should  be  answered  in  the  affirmative.  Under 
section  3  of  the  act  and  the  Regulations  of  the 
Secretary  all  Indians  who  are  livestock  owners  and 
who  are  citizens  of  the  United  States  are  qualified 
applicants  for  grazing  privileges.  Since  the  passage 
of  the  act  of  June  2,  1924  (43  Stat.  253) ,  all  In- 
dians born  within  the  United  States  are  citizens  of 
the  United  States.  Such  Indians  are  citizens  whether 
or  not  they  have  severed  their  tribal  relations  and 
whether  or  not  they  are  residing  within  or  without 
an  Indian  reservation.  It  has  been  repeatedly  de- 
termined in  the  courts  that  citizenship  is  not  in- 
compatible with  Federal  wardship  or  the  main- 
tenance of  tribal  relations.  Williams  v.  Johnson, 
239  U.S.  414;  United  States  v.  Ramsey,  271  U.S. 
461.  From  the  way  in  which  the  questions  submit- 
ted by  the  Division  of  Grazing  are  framed  it  ap- 
pears that  the  hesitancy  of  the  local  officers  of  the 
grazing  districts  to  grant  privileges  to  Indians  may 
have  been  based  upon  an  assumption  that  In- 
dians maintaining  tribal  relations  or  having  allot- 
ments within  a  reservation  were  not  citizens  of  the 
United  States. 

The  possession  of  an  allotment  by  an  Indian 
would  be  significant  only  in  showing  him  a  land- 
owner or  occupant  and  entitled  to  preference. 
However,  it  is  not  necessary  that  an  Indian  own 
an  allotment  in  order  to  be  entitled  to  preference. 
An  Indian  who  owns  any  interest  in  land,  such  as 
an  inherited  interest  or  an  occupancy  right  in 
tribal  land,  giving  him  the  right  of  possession,  or 
has  ownership  of  water  rights  under  proper  au- 
thority would  undoubtedly,  under  the  regulations, 
come  within  the  definition  of  a  qualified  appli- 
cant entitled  to  preference.  The  location  of  the 
allotment  or  other  land  interest  of  an  Indian 
within  or  without  an  Indian  reservation  is  material 
only  in  connection  with  his  opportunity  to  obtain 
first  consideration  under  the  Regulations  in  the 
issuance  of  grazing  licenses  to  preferred  appli- 
cants. For  example,  if  an  Indian  is  a  stock  owner 
and  has  an  allotment  within  or  near  a  grazing  dis- 
trict and  such  allotment  is  dependent  commensu- 
rate property  which  had  been  used  in  connection 
with  the  public  domain  for  grazing  purposes  for 


the  required  time,  such  Indian  would  be  entitled 
to   first  consideration. 

From  the  information  submitted  in  the  letter, 
dated  October  20,  1936,  of  the  Superintendent  of 
the  United  Pueblos  Indian  Agency  to  the  Com- 
missioner of  Indian  Affairs,  it  appears  that  the 
Indians  of  the  Santa  Ana  Pueblo  have  used  for 
grazing  purposes  from  time  immemorial  the  pub- 
lic domain  between  the  Old  Santa  Ana  Pueblo 
Grant  and  the  Ranchitos  Grant  now  part  of  a 
grazing  district.  It  would  appear  therefore  from 
these  facts  that  these  Santa  Ana  Indians  are  not 
only  qualified  preferred  applicants  for  grazing 
privileges  but  would  probably  be  entitled  to  first 
consideration  in  the  obtaining  of  licenses  under 
the  Regulations  as  they  are  evidently  stock  own- 
ers, citizens,  and  occupants  of  land  which  is  de- 
pendent on  the  public  domain  and  has  been  used 
in  that  connection  for  the  requisite  time.  The  same 
possibility  of  obtaining  licenses  would  apply  to 
Indians  of  other  pueblos  or  reservations  who  have 
been  accustomed  over  a  long  number  of  years  to 
use  the  public  domain  adjacent  to  their  reservation 
for  grazing  purposes.  Besides  the  Indians  of  the 
Santa  Ana  Pueblo,  I  am  informed  by  the  Indian 
Office,  that  this  custom  is  common  with  the  In- 
dians of  the  Navajo,  Consolidated  Ute  and  Un- 
compaghre  Reservations.  The  use  by  the  Indians 
residing  on  reservations  of  the  adjacent  public  do- 
main for  grazing  purposes  is  entirely  legitimate. 
There  are  no  statutes  or  regulations  prohibiting  it 
and  the  practice  is  as  permissible  as  the  usage  of 
adjacent  public  domain  for  grazing  purposes  by 
other  landholders. 

My  answer  to  these  four  questions  is  based  upon 
a  reading  of  the  plain  language  of  section  3  of  the  act 
and  of  the  departmental  regulations.  Since  the  act 
and  the  regulations  make  all  individuals  who  are 
stock  owners  and  citizens  qualified  applicants,  it  is 
obvious  that  there  is  intended  no  discrimination 
because  of  race  or  status  of  guardianship  or  other 
purely  personal  conditions.  There  is  no  indication 
whatsoever  in  the  legislative  history  of  the  act  or 
in  the  hearings  before  the  Senate  and  House  Com- 
mittees on  Public  Lands  that  any  discrimination 
on  such  grounds  was  intended. 

In  reply  to  the  fourth  question  of  the  Division 
of  Grazing  as  to  whether  the  matter  of  grazing 
privileges  should  be  taken  up  with  the  Indian  in- 
dividually or  with  the  proper  official  of  the  In- 
dian Service,  it  should  be  pointed  out  that  an  In- 
dian, although  a  tribal  member  and  a  ward  of  the 
Government,  is  capable  of  making  contracts  and 
that  these  contracts  require  supervision  only  in  so 
far  as  they  may  deal  with  the  disposition  of  prop- 
erty held  in  trust  by  the  United  States.  In  re 
Stringer's  Estate,  61   Mont.  173,  201   Pac.  693.  An 
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Indian  would,  therefore,  be  capable  of  applying  for 
such  privileges  and  entering  into  the  necessary 
contractual  obligations  without  the  intervention  of 
the  agency  officials.  However,  as  a  matter  of  prac- 
tical administration  it  may  be  found  advisable  to 
consult  the  agency  officials,  especially  if  a  large 
number  of  Indians  desire  grazing  privileges,  and 
to  negotiate  their  grant  through  the  agency. 

The  final  question  relates  to  the  eligibility  of  a 
Pueblo  as  such  to  receive  grazing  privileges.  Under 
the  above-quoted  section  3  of  the  act  and  the 
Regulations  of  the  Department,  a  Pueblo  would 
be  a  qualified  applicant  for  a  permit  if  it  itself  was 
a  stock  owner,  since  a  Pueblo  falls  within  the  second 
requisite  for  being  a  qualified  applicant,  namely, 
"a  group,  association,  or  corporation  authorized  to 
conduct  business  under  the  laws  of  the  State."  A 
Pueblo  is  a  corporation  under  the  laws  of  New 
Mexico  and  as  a  corporation  of  New  Mexico  is 
authorized  to  carry  on  its  business  and  affairs  in 
accordance  with  State  law.  The  fact  that  a  Pueblo 
is  a  corporation  under  the  laws  of  New  Mexico 
has  received  most  decisive  statement  in  the  Su- 
preme Court  in  the  cases  of  Lane  v.  The  Pueblo 
of  Santa  Rosa,  249  U.S.  110;  United  States  v.  Can- 
delaria,  271  U.S.  432;  and  Pueblo  of  Santa  Rosa  v. 
Lane,  49  App.  D.C.  411.  The  law  of  New  Mexico 
on  this  subject  appears  in  section  2784  of  the  1915 
compilation  of  Statutes  of  New  Mexico,  and  reads 
as  follows: 

"The  inhabitants  within  the  State  of  New 
Mexico,  known  by  the  name  of  the  Pueblo 
Indians,  and  living  in  towns  or  villages  built 
on  lands  granted  to  such  Indians  by  the  laws 
of  Spain  and  Mexico,  and  conceding  to  such 
inhabitants  certain  lands  and  privileges,  to  be 
used  for  the  common  benefit,  are  severally 
hereby  created  and  constituted  bodies  politic 
and  corporate,  and  shall  be  known  in  the  law 

by  the  name  of  the  Pueblo  de 

(naming  it) ,  and  by  that  name  they  and  their 
successors  shall  have  perpetual  succession,  sue 
and  be  sued,  plead  and  be  impleaded,  bring 
and  defend  in  any  court  of  law  or  equity,  all 
such  actions,  pleas  and  matters  whatsoever, 
proper  to  recover,  protect,  reclaim,  demand  or 
assert  the  right  of  such  inhabitants,  or  any 
individual  thereof,  to  any  lands,  tenements  or 
hereditaments,  possessed,  occupied  or  claimed 
contrary  to  law,  by  any  person  whatsoever,  and 
to  bring  and  defend  all  such  actions,  and  to  re- 
sist any  encroachment,  claim  or  trespass  made 
upon  such  lands,  tenements  or  hereditaments, 
belonging  to  said  inhabitants,  or  to  any  indi- 
vidual." 
While  the  chief  functions  of  the  Pueblo  are   the 


carrying  on  of  its  own  government  and  internal 
affairs,  it  pursues  many  business  activities  with 
nonmembers  of  the  Pueblo.  It  may  purchase,  sell, 
rent  and  otherwise  dispose  of  real  and  personal 
property  and  privileges,  except  that  the  land  of 
the  Pueblo  and  property  held  in  trust  by  the 
United  States  could  not  be  sold  without  the  con- 
sent of  the  United  States.  Cf.  Pueblo  of  Santa 
Rosa  v.  Fall,  273  U.S.  315;  United  States  v.  Can- 
delaria,  271  U.S.  432.  The  fact  that  some  of  the 
transactions  between  the  Pueblo  and  nonmembers 
of  the  Pueblo  are  under  the  laws  and  supervision 
of  the  Federal  Government  does  not  negative  the 
fact  that  other  transactions  not  covered  by  such 
laws  or  supervision,  would  be  carried  on  in  ac- 
cordance with  State  law.  Therefore,  I  am  of  the 
opinion  that  the  first  question  submitted  by  the 
Superintendent  of  the  United  Pueblos  Indian 
Agency  should   be   answered   in    the   affirmative. 

In  summary,  it  is  my  opinion  that  Indians  who 
are  stock  owners  and  citizens  are  qualified  appli- 
cants to  receive  grazing  privileges  and  that  an  In- 
dian Pueblo  which  is  itself  a  stock  owner  in  its 
community  or  corporate  capacity  is  likewise  a 
qualified  applicant  for  grazing  privileges.  The  ac- 
tual obtaining  of  such  privileges  is,  however, 
dependent  upon  whether  the  Indian  applicants 
fulfill  the  requirements  in  the  Regulations  for 
obtaining  the  necessary  preference.  But  the  determi- 
nation of  such  preference  depends  on  the  finding 
of  certain  prescribed  facts  and  should  not  be  af- 
fected by  the  status  of  the  applicants  as  Indians 
or  residents  of  a  reservation  or  Indian  corporations. 

Nathan  R.  Margold, 

Solicitor. 

Approved:    February   13,    1937. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Soil  Conservation  Act 

February  17,  1937. 

Memorandum  for  the  Administrator: 

Dear  Mr.  Tolley: 

This  is  in  response  to  the  memorandum  of 
January  12,  1937,  from  Mr.  George  E.  Farrell,  Di- 
rector, Western  Division,  to  me,  requesting  an 
opinion  with  reference  to  the  eligibility  of  Indian 
lands,  under  the  range  and  crop  provisions  of  the 
1937  Agricultural  Conservation  Program  formu- 
lated pursuant  to  Section  8  of  the  Soil  Conservation 
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and  Domestic  Allotment  Act,  for  participation  in 
that  program. 

Indian  lands  devoted  to  the  growing  of  crops 
involve  different  types  and  incidents  of  operation 
from  Indian  lands  devoted  to  the  grazing  of  live- 
stock, and  separate  consideration  will  be  given  to 
the  range  and  crop  provisions  of  the  program. 
Likewise,  separate  consideration  will  be  given  to 
the  three  types  of  Indian  lands  classified  according 
to  ownership,  which  are:  (1)  lands  owned  in  fee 
by  individual  Indians  without  restrictions;  (2) 
tribal  lands;  and  (3)  allotted  lands.  There  is  a 
negligible  quantity  of  lands  owned  by  the  United 
States  and  reserved  for  use  in  Indian  administra- 
tion which  are  sometimes  called  Indian  lands,  but 
neither  individual  Indians  nor  Indian  tribes  have 
any  legal  or  equitable  ownership  in  such  lands; 
hence,  they  really  are  not  Indian  lands  and  need 
not  be  considered  herein. 

I.     Crop   Provisions  of  the   1937  Agricultural 
Conservation  Program. 

In  Western  Region  Bulletin  No.  101  for  each 
State  in  the  Western  Region,  an  "owner"  is  de- 
fined to  be  "a  person  who  owns  land  which  is  not 
rented  to  another  for  cash,  for  a  fixed  commodity 
payment,  or  for  the  crop  from  a  fixed  acreage; 
or  who  rent  a  land  from  another  for  cash,  for  a 
fixed  commodity  payment,  or  for  the  crop  from  a 
fixed  acreage;  or  who  is  purchasing  land  on  the 
installments  for  cash,  for  a  fixed  commodity  pay- 
ment, or  for  the  crop  from  a  fixed  acreage,  or  for  a 
share  of  the  crop". 

1.  Lands  owned  in  fee  by  individual  Indians 
without  restrictions  are  subject  to  taxation  and 
sale  and  are  in  every  sense  private  property.  Ac- 
cordingly, such  lands  are  eligible  to  participate  in 
the  program  to  the  same  extent  as  any  other  pri- 
vately owned  lands. 

2.  Tribal  lands  are  the  undivided  community- 
owned  lands  of  the  Indian  tribe,  the  government 
of  which  is  usually  centered  in  the  tribal  council. 
The  legal  fee  to  tribal  lands  may  be  (a)  in  the 
Indian  tribe  without  restrictions  as  to  alienation 
or  encumbrance,  (b)  in  the  tribe  but  subject  to 
restrictions    as    to   alienation    or    encumbrance    or 

(c)  in  the  United  States  Government  in  trust  for 
the  Indian  tribe.  In  each  of  these  cases,  the  equi- 
table title  and  beneficial  interest  are  in  the  Indian 
tribe  which  has  complete  control  and  the  use  and 
occupation  for  purposes  of  crop  production,  sub- 
ject to  supervisory  control  of  the  Secretary  of  In- 
terior to  prevent  waste  or  other  injury  to  the  free- 
hold. 

Inasmuch  as  the  equitable  title  and  beneficial 
interest  are  in  the  Indian  tribe  in  all  the  foregoing 


classes  of  tribal  lands,  it  is  our  belief  that  members 
of  the  tribe  farming  such  lands  are  entitled  to  par- 
ticipate in  the  program.  In  our  opinion,  it  cannot 
be  held  that  Congress  intended  by  means  of  Sec- 
tion 2  (a)  of  the  Soil  Conservation  and  Domestic 
Allotment  Act  to  exclude  from  the  operation  of  all 
provisions  of  the  act  except  section  1,  lands  such  as 
these  over  which  the  United  States  Government 
has  merely  a  limited  supervision  and  in  which  the 
equitable,  and  in  some  cases  the  legal  title  and  the 
beneficial  interest  are  in  the  Indian  tribe. 

Farming  leases  on  tribal  lands  are  authorized  by 
the  Act  of  August  15,  1894,  (28  Stat.  305,  25 
U.S.C.A.  402)  ,  which  provides  that  "the  surplus 
lands  of  any  tribe  may  be  leased  for  farming  pur- 
poses by  the  council  of  such  tribe  under  the  same 
rules  and  regulations  and  for  the  same  term  of 
years  as  is  now  allowed  in  the  case  of  leases  for 
grazing  purposes."  Pursuant  thereto,  a  form  of 
lease  (5— 371a)  has  been  prescribed  by  the  Secre- 
tary of  the  Interior  for  use  in  such  cases. 

Although  the  ultimate  legal  fee  in  tribal  lands 
may  be  held  by  the  United  States  in  trust  for  the 
Indians,  the  land  after  it  has  been  leased  is  out- 
side the  control  of  the  United  States  Government 
and  the  Department  of  the  Interior,  at  least  for  all 
purposes  except  to  prevent  waste  or  any  other  in- 
jury to  the  freehold,  the  lease  conveying  to  the 
lessee  an  estate  or  interest  in  the  land  for  the  period 
of  the  lease.  The  lessee  is  a  person  who  rents  for 
cash  or  for  a  fixed  commodity  payment,  is  within 
the  definition  of  owner  and,  in  our  opinion,  may 
qualify  for  participation  in  the  program. 

3.  Allotted  lands  are  of  two  classes:  (1)  Lands 
in  which  patents  conveying  the  legal  fee  have  been 
granted  to  individual  Indians,  subject  to  restraints 
on  alienation  and  encumbrance;  and  (2)  Lands 
allotted  to  individual  Indians  for  their  own  use 
and  occupation,  but  in  which  the  legal  fee  re- 
mains in  the  United  States  Government.  Farming 
operations  on  such  lands  are  carried  out  by  the 
allottee  or  by  someone  who  has  leased  the  land 
from  such  allottee  under  supervision  of  the  Secre- 
tary of  the  Interior. 

As  in  the  case  of  tribal  lands,  it  is  believed  that 
allotted  lands  are  not  excluded  from  participa- 
tion in  the  program  because  of  the  fact  that  the 
bare  legal  title  may  be  vested  in  the  United  States. 

The  allottee  who  operates  the  land  allotted  to 
him  is  an  owner  within  the  definition  thereof,  hav- 
ing full  control,  use  and  occupation  of  the  land 
for  the  purpose  of  producing  crops  thereon,  sub- 
ject only  to  control  of  the  Department  of  Interior 
to  prevent  injury  to  the  freehold,  and  since  there 
appears  to  be  nothing  in  the  laws,  or  regulations 
thereunder,  giving  the  Secretary  of  the  Interior 
supervisory    jurisdiction    over    such    lands    which 
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would  prohibit  an  Indian  allottee  from  participat- 
ing in  the  program,  such  lands  operated  by  Indian 
allottees  may,  in  our  opinion,  qualify  for  par- 
ticipation in  the  program. 

Under  the  provisions  of  25  U.S.C.A.  393,  403, 
allotted  lands  may  be  leased  for  farming  and  graz- 
ing purposes,  with  the  approval  of  the  Superin- 
tendent or  other  officer  in  charge  of  the  reservation, 
under  rules  and  regulations  prescribed  by  the 
Secretary  of  the  Interior.  A  form  of  lease  (5-180) 
has  been  prescribed  by  the  Secretary  of  the  Inte- 
rior for  use  in  leasing  such  lands. 

The  lessee  of  such  lands  as  a  person  who  rents 
for  cash  or  for  a  fixed  commodity  payment  is  an 
owner  as  defined  in  the  program.  Furthermore,  the 
land  after  it  has  been  leased  is  outside  the  control 
of  the  United  States  for  all  purposes  except  to  pre- 
vent waste  or  other  injury  to  the  freehold,  and  the 
lessee  has  an  estate  and  interest  in  the  land  for  the 
period  of  the  lease.  Such  lands,  therefore,  in  our 
opinion,  may  qualify  for  participation  in  the  pro- 
gram. 

In  summary,  lands  owned  in  fee  by  individual 
Indians  without  restrictions,  and  tribal  and  allot- 
ted lands,  whether  farmed  by  members  of  the  tribe 
and  allottees  respectively  or  by  lessees  thereof,  may 
qualify  under  the  crop  provisions  for  participation 
in  the  1937  Agricultural  Conservation  Program. 

II.  Range  Provisions  of  the  1937  Agricultural 
Conservation  Program. 

In  Western  Region  Bulletin  No.  101  for  each 
state  in  the  Western  Region,  "range  land"  is  de- 
fined to  be  "any  land,  other  than  that  owned  or 
controlled  by  the  United  States  Government,  or 
any  agency  thereof,  in  which  a  ranch  operator  has 
such  a  legal  estate  or  interest  as  to  give  him  con- 
trol thereof,  which  produces  forage  for  range  live- 
stock without  cultivation  or  general  irrigation,  10 
acres  or  more  of  which  are  required  to  graze  one 
animal  unit",  and  "ranch  operator"  is  defined  to 
be  "a  person  who  as  owner,  cash  tenant,  or  share- 
tenant,  operates,  or  a  person  who  acts  in  similar 
capacity  in  the  operation  of,  a  ranching  unit". 
Since  only  such  land  as  satisfies  the  definition  of 
"range  land"  may  qualify  for  participation  in  the 
program  and  only  such  operators  as  come  within 
the  definition  of  "ranch  operator"  may  apply  for 
and  receive  payments  for  range-building  practices 
under  the  program,  it  is  necessary  that  the  oper- 
ators upon  Indian  lands  devoted  to  the  grazing  of 
livestock  satisfy  the  requirements  of  these  defini- 
tions both  as  to  their  own  status  of  operation  and 
as  to  the  ownership  status  of  the  land  upon  which 
they  operate. 

In  my  opinion  of  June  27,    1936,   to  you,  with 


reference  to  the  eligibility  of  lands  of  various  types 
of  ownership,  including  Indian  lands,  for  participa- 
tion in  a  range  program  under  the  Soil  Conserva- 
tion and  Domestic  Allotment  Act,  I  quoted  from 
the  acts  given  the  Secretary  of  the  Interior  the 
authority  to  regulate  the  grazing  of  livestock  upon 
tribal  and  allotted  lands  and  certain  provisions  of 
the  regulations  adopted  by  said  Secretary  pur- 
suant to  such  acts,  and  accordingly,  will  not  cite 
such  acts  and  regulations  herein. 

1.  Lands  owned  in  fee  by  individual  Indians  with- 
out restrictions  are  in  every  sense  private  property 
and  are  eligible  for  participation  in  the  program 
to  the  same  extent  as  any  other  privately  owned 
lands. 

2.  Tribal  lands  devoted  to  the  grazing  of  livestock 
may  be  utilized  by  members  of  the  tribe,  permittees 
with  respect  to  grazing  on  the  land,  or  lessees  of 
such  lands. 

A  member  of  the  tribe  carries  on  grazing  opera- 
tions on  tribal  lands  ordinarily  in  conjunction  with 
other  members  of  the  tribe,  the  livestock  of  all  such 
members  being  intermingled  over  the  extent  of  the 
grazing  land.  The  beneficial  use  and  occupation  of 
and  full  control  over  such  lands  for  the  purposes 
of  livestock  production  are  vested  in  the  tribe,  sub- 
ject to  a  limited  supervisory  control  by  the  De- 
partment of  Interior,  and  the  tribe  may  be  con- 
sidered to  be  a  "range  operator"  as  defined  in  the 
program.  As  stated  hereinabove,  the  fact  that  the 
United  States  Government  may  hold  the  legal  fee 
to  tribal  lands  in  trust  for  the  Indians  is  not  suffi- 
cient ownership  to  exclude  such  lands  from  par- 
ticipation in  the  program.  Tribal  lands  upon 
which  members  of  the  tribe  carry  on  grazing  op- 
erations, since  such  operators  have  full  control 
over  and  complete  use  and  occupation  of  such 
lands,  come  within  the  definition  of  "range  land", 
and  are  eligible  for  participation  in  the  program. 

The  permit  (Form  5-512)  prescribed  by  the 
Secretary  of  the  Interior  by  which  grazing  privi- 
leges upon  tribal  lands  may  be  granted  expressly 
states  that  "this  instrument  is  not  a  lease  and  is 
not  to  be  taken  or  construed  as  granting  any  lease- 
hold interest  in  or  to  the  land  described  herein, 
but  that  it  is  a  mere  permit,  terminable  and  rev- 
ocable in  the  discretion  of  the  approving  officer." 
The  permittee,  therefore,  in  our  opinion,  has  no 
such  legal  estate  or  interest  in  the  land  so  as  to 
give  him  control  thereof.  Furthermore,  the  oper- 
ator having  only  a  personal  privilege  to  graze  live- 
stock on  the  land  is  neither  an  owner,  cash  tenant, 
share  tenant,  nor  a  person  who  acts  in  similar 
capacity;  he  is  not  within  the  definition  of  "ranch 
operator." 

Leases  on  tribal  lands  for  grazing  purposes  are 
authorized  by  the  act  of  February   28,    1891     (26 
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Stat.  795,  U.S.C.A.  397),  which  provides  that 
"where  lands  are  occupied  by  Indians  who  have 
bought  and  paid  tor  the  same,  and  which  are  not 
needed  for  farming  or  agricultural  purposes,  and 
are  not  desired  for  individual  allotments,  the  same 
may  be  leased  by  authority  of  the  council  speaking 
for  such  Indians,  for  a  period  not  to  exceed  five 
years  for  grazing  *  *  *  purposes  in  such  quanti- 
ties and  upon  such  terms  and  conditions  as  the 
agent  in  charge  of  such  reservation  may  recom- 
mend, subject  to  the  approval  of  the  Secretary  of 
the  Interior".  The  words  "bought  and  paid  for" 
have  been  construed  to  be  not  a  limitation  to  only 
such  lands  as  have  been  actually  paid  for  in  cash, 
or  to  those  which  have  been  patented,  and  the 
title  to  which  has  been  actually  parted  with  by  the 
United  States;  but  they  include  all  lands  which 
have  been  purchased  by  the  Indians,  either  by  the 
payment  of  money,  or  by  exchange,  or  by  surrender 
of  possession  of  other  property.  Strawberry  Valley 
Cattle  Co.  v.  Chipman  (1896) ,  45  Pac.  (Utah)  348. 
A  form  of  lease  (5—371)  for  use  in  such  cases  has 
been  prescribed  by  the  Secretary  of  the  Interior. 

Whether  the  fee  is  or  is  not  held  by  the  United 
States  Government  in  trust  for  the  Indians,  the 
land  after  it  has  been  leased  is  outside  the  control 
of  the  Government  or  the  Department  of  the  In- 
terior, except  to  prevent  waste  or  other  injury  to 
the  freehold,  including  the  right  to  limit  the  num- 
bers of  livestock  grazed  on  such  lands  by  the 
lessee  to  the  grazing  capacity  thereof,  the  lease 
conveying  an  estate  or  interest  in  the  land  for  the 
period  of  the  lease.  The  lessee,  renting  for  cash,  is 
a  ranch  operator  by  definition,  and  he  has  such 
estate  or  interest  in  the  land  upon  which  he  op- 
erates as  to  give  him  control  thereof. 

3.  Allotted  Indian  lands  may  be  utilized  for 
grazing  purposes,  by  the  allottees  themselves,  per- 
sons operating  under  permits,  and  persons  operat- 
ing under  leases. 

As  has  been  stated  hereinbefore,  the  fact  that  the 
bare  legal  title  may  be  held  by  the  United  States 
is  not  sufficient  ownership  to  exclude  from  participa- 
tion in  the  program  allotted  lands  upon  which  an 
allottee  carries  out  grazing  operations.  Having  the 
beneficial  use  and  occupation  and  full  control  of 
the  land  for  the  purpose  of  grazing  livestock  sub- 
ject to  supervision  by  the  Department  of  the  In- 
terior to  prevent  injury  to  the  freehold,  he  is  a 
"ranch  operator"  by  definition  and  has  such  inter- 
est or  estate  in  the  land  as  gives  him  control  thereof 
so  that  the  land  is  "range  land"  by  definition. 

Grazing  privileges  on  allotted  lands  are  fre- 
quently granted  through  the  medium  of  permits. 
Permittees  with  respect  to  such  lands  acquire  no 
estate  or  interest  in  the  land  itself;  they  obtain 
only   the  personal   privilege  of  grazing  their   live- 


stock on  the  lands.  Thus,  they  are  not  "ranch 
operators". 

The  acquisition  of  grazing  rights  on  allotted 
lands  by  lease  is  authorized  by  the  act  of  March  3, 
1921  (41  Stat.  1232,  25  U.S.C.A.  393).  A  form  of 
lease  has  been  prescribed  by  the  Secretary  of  the 
Interior  for  use  in  such  cases. 

Such  a  lease  conveys  an  estate  or  interest  in  the 
land  itself  and  the  lessee  has  full  control  and  the 
complete  use  and  occupation  of  the  land  for  the 
period  of  his  lease  except  that  he  may  not  over- 
graze or  otherwise  commit  waste  on  such  lands. 
Hence,  as  one  who  rents  for  cash,  he  is  a  "ranch 
operator"  and  the  land  upon  which  he  operates  is 
"range  land". 

In  summary,  lands  owned  in  fee  by  Indians, 
tribal  lands  upon  which  members  of  the  tribe  or 
lessees  of  the  tribe  operate,  and  allotted  lands 
upon  which  the  allottee  or  lessee  thereof  oper- 
ates are  eligible  under  the  range  provisions  for 
participation  in  the  1937  Agricultural  Conserva- 
tion Program;  persons  carrying  on  grazing  opera- 
tions upon  tribal  and  allotted  lands  by  virtue 
solely  of  permits  are  not  eligible  for  participation 
in  the  program. 

Mastin  G.  White, 

Solicitor. 


Oklahoma— Deeds,  and  Guardianship 
Sales 

March  4,  1937. 

Memorandum   for  the  Assistant   Cornmissioner 
of  Indian  Affairs: 

The  attached  circular  relating  to  the  adminis- 
tration of  section  2  of  the  act  of  June  26,  1936  (49 
Stat.  1967)  ,  contains  on  page  2  the  classification  of 
those  cases  in  which  deeds  and  guardianship  sales 
require  the  approval  of  the  Oklahoma  county 
courts  and  those  in  which  the  approval  of  the 
Secretary  of  the  Interior  is  necessary.  As  such  classi- 
fication appears  to  be  inadequate  in  some  re- 
spects and  erroneous  in  others,  I  suggest  the  fol- 
lowing as  a  substitute: 

1.  Conveyances  or  guardianship  sales  requiring 
the  approval  of  the  county  courts  of  the  State 
of  Oklahoma: 

(a)  Sales  or  conveyances  of  interests  inher- 
ited by  full  blood  heirs  prior  to  January 
27,  1933,  in  restricted  lands  of  deceased 
allottees  irrespective  of  whether  such 
lands  were  taxable  or  nontaxable. 


732 


Department  of  the  Interior 


March  4,  1937 


(b)  Sales  or  conveyances  of  interests  inher- 
ited by  full  blood  heirs  after  January  27, 
1933,  in  restricted  taxable  lands  of  de- 
ceased  allottees. 

(c)  Sales  or  conveyances  of  interests  inher- 
ited by  full  blood  heirs  after  January 
27,  1933,  in  restricted  tax-exempt  lands 
of  deceased  allottees  where  the  remain- 
ing heir  or  heirs  are  non  Indians  or  are 
of  less  than  one  half  Indian  blood. 

(d)  Partition  of  lands  in  Classes  1  (a) ,  (b) , 
and    (c)  . 

2.    Conveyances  or  guardianship  sales  requiring 
the  approval  of  the  Secretary  of  the  Interior: 

(a)  Sales  or  conveyances  of  interests  inher- 
ited in  restricted  tax-exempt  land  after 
January  27,  1933,  by  Indians  of  one  half 
or  more  Indian  blood  provided  the  en- 
tire interest  in  the  land  is  inherited  by 
such  Indians. 

(b)  Partition  of  lands  in  Class  2  (a) . 

(c)  Sales  or  conveyances  of  all  restricted 
lands  of  living  allottees. 

Nathan  R.  Margold, 

Solicitor. 


Status  of  Wisconsin  Winnebago 

March  6,  1937. 

Memorandum   to  the  Commissioner 
of  Indian  Affairs: 

The  Solicitor's  Office  has  been  asked  to  de- 
termine the  status  of  the  Wisconsin  Winnebago 
Indians  for  the  purpose  of  carrying  forward  the 
proposed  organization  of  these  Indians  and  land 
purchases  for  them  under  the  Reorganization  Act. 
Specifically,  the  question  is  whether  these  Indians 
can  be  considered  a  tribe  or  band  for  organization 
and  land  purchase  purposes  and,  if  so,  whether 
they  are  denied  these  privileges  in  view  of  the  fact 
that  they  are  holders  of  homestead  allotments. 

The  Wisconsin  Winnebagoes,  together  with  the 
Winnebagoes  in  Nebraska,  now  organized  as  the 
Winnebago  Tribe  of  Nebraska,  were  originally  a 
single  tribe  known  as  the  Winnebago  Tribe.  After 
this  tribe  had  been  settled  on  a  reservation  in  Da- 
kota in  1863,  about  1,000  returned  to  their  original 
home  country  in  Wisconsin  and  the  remainder 
were  moved  to  their  present  reservation  in  Ne- 
braska. The  Wisconsin  Indians  have  no  reservation 
but   the  whole  group  of  Indians   took   up  home- 


steads on  the  public  domain  under  the  act  of 
March  3,  1875  (18  Stat.  420).  The  land  on  which 
they  were  allotted,  scattered  in  more  or  less  con- 
solidated groups  in  16  counties,  has  proved  to  be 
the  most  unproductive  land  in  Wisconsin  from  an 
agricultural  viewpoint  and  the  Indians  are  badly 
in  need  of  land  which  can  be  used  to  advantage. 
The  homesteads  are  held  under  trust  patents  and 
are  nontaxable,  but  the  nontaxable  trust  status  ex- 
pires in  1941.  There  are  now  about  1,400  Indians 
in  this  group. 

I  shall  consider  their  tribal  status  first.  The  act 
of  1875,  which  provided  for  Indians  obtaining 
homestead  allotments  on  the  public  domain,  ex- 
tended this  privilege  to  any  Indian  21  years  of  age 
or  the  head  of  a  family  who  had  abandoned  his 
tribal  relations.  It  appears  that  the  Wisconsin 
Winnebagoes  had  difficulty  in  obtaining  these 
homesteads  because  of  their  poverty  and  that  for 
this  reason  the  act  of  January  18,  1881  (21  Stat. 
315) ,  providing  for  use  of  tribal  funds,  was  passed. 
The  purpose  of  this  act  was  set  forth  in  the  recitals 
of  the  act,  which  state,  "Whereas  a  large  number 
of  Winnebago  Indians  of  Wisconsin  have  selected 
and  settled  in  good  faith  upon  homestead  claims 
[under  the  act  of  1875]  *  *  *  and  all  said  Indians 
having  signified  their  desire  and  purpose  to  aban- 
don their  tribal  relations  and  adopt  the  habits  and 
customs  of  civilized  people,  and  avail  themselves 
of  the  benefits  of  the  aforesaid  act,  but  in  many 
instances  were  unable  to  do  so  on  account  of  their 
extreme  poverty;  *  *  *."  This  recital  would  in- 
dicate that  these  Indians  were  entering  upon  the 
process  of  abandoning  their  tribal  relations  but 
that  the  process  had  not  been  completed  at  the 
date  of  the  act.  If  this  recital  were  the  only  evi- 
dence of  the  opinion  of  Congress  of  the  status  of 
these  Indians,  I  would  be  forced  to  conclude  that 
these  Indians  could  not  now  be  considered  a  tribe; 
that  is,  a  group  of  Indians  maintaining  tribal  re- 
lations and  organization.  However,  the  remainder 
of  the  act  of  1881  and  later  acts  of  Congress  show 
that  the  abandonment  of  tribal  relations  was  never 
fully  accomplished  and  that  the  Wisconsin  Winne- 
bagoes were  not  only  considered  a  band  or  tribe 
themselves  but  were  recognized  as  still  members  of 
the  Winnebago  Tribe  proper. 

Section  1  of  the  1881  act  directed  the  Secretary 
of  the  Interior  to  cause  a  census  to  be  taken  "of 
the  tribe  of  Winnebago  Indians,  now  residing  in 
Nebraska  and  Wisconsin."  The  census  was  to  be 
made  upon  separate  lists,  "the  first  to  include  all 
of  said  tribe  now  residing  *  *  *  at  the  tribal  res- 
ervation in  Nebraska,  and  the  second  to  embrace 
all  of  said  tribe  now  residing  in  the  State  of  Wis- 
consin." Section  2  directed  the  Secretary  to  pro- 
portion  the   tribal   annuities  and   to  expend  such 
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sum  as  may  "be  found  necessary  to  equalize  the 
payments  between  the  two  bands."  The  language 
of  section  3  is  even  more  significant.  It  provides, 
"that  in  the  future  disposition  of  the  annuities  of 
the  Winnebago  Tribe  of  Indians,  a  pro  rata  di- 
vision, according  to  the  number  of  each  band  as 
shown  by  said  census,  shall  be  made  between  the 
portion  of  said  tribe  in  Nebraska  and  that  portion 
in  Wisconsin;  and  the  moneys  belonging  to  each 
shall  be  annually  distributed  to  the  members  of 
said  bands  respectively  *   *   *." 

The  settlement  of  the  division  of  funds  between 
the  two  branches  of  the  tribe  caused  a  number  of 
acts  of  Congress.  The  act  of  March  3,  1909  (35 
Stat.  798) ,  required  the  Secretary  of  the  Interior 
to  make  an  enrollment  of  all  Winnebago  Indians 
other  than  those  enrolled  in  Nebraska,  and  to  pro- 
portion the  share  of  annuities  belonging  to  the 
Winnebago  Indians  in  Wisconsin.  This  act  is  not 
conclusive  as  to  the  tribal  status  of  the  Wisconsin 
Indians  except  to  refer  to  both  groups  together  as 
the  "Winnebago  Tribe  of  Indians."  The  act  of 
January  20,  1910  (36  Stat.  873),  directed  the  Sec- 
retary of  the  Treasury  to  pay  the  interest  on  the 
sum  in  the  Treasury  for  the  Winnebago  Tribe  of 
Indians  to  "the  members  of  the  Winnebago  Tribe 
of  Indians  in  Nebraska  and  Wisconsin."  The  act 
of  July  1,  1912  (37  Stat.  187),  directed  the  Sec- 
retary of  the  Interior  to  make  a  new  census  of  "the 
two  branches  of  the  tribe"  and  to  make  a  new  di- 
vision of  tribal  funds. 

Following  the  directions  in  these  statutes  the 
Interior  Department  has  made  rolls  of  these  two 
groups  of  Indians,  which  have  been  designated  as 
band  or  tribal  rolls,  and  the  tribal  fund  set  apart 
for  the  Wisconsin  branch  has  been  designated  as 
Winnebago  funds  of  the  "Wisconsin  Band." 

The  most  recent  indication  of  the  fact  that  these 
Indians  are  still  considered  as  a  tribe  or  band  by 
Congress  and  the  Department  is  found  in  the  juris- 
dictional act  of  December  17,  1928  (45  Stat.  1027) . 
This  act  authorizes  the  Court  of  Claims  to  adjudi- 
cate all  claims  which  the  "Winnebago  Tribe  of  In- 
dians or  any  band  thereof"  may  have  against  the 
United  States.  It  appears  conclusively  in  the  report 
on  this  bill,  made  by  the  Department  to  Congress 
on  February  2,  1928,  that  the  "Winnebago  Tribe 
of  Indians"  referred  both  to  the  band  in  Nebraska 
and  the  band  in  Wisconsin.  A  number  of  attorney's 
contracts  have  been  executed  and  approved  by  the 
Department  for  the  purpose  of  trying  these  claims. 
All  these  contracts  name  the  Indians  as  the  "Win- 
nebago Tribe  of  Indians  resident  in  Nebraska"  and 
Wisconsin"  or  some  variation  thereof,  and,  where 
the  contract  was  entered  into  by  the  tribe,  it  was 
executed  by  committeemen  representing  the  "Win- 
nebago Tribe  of  Indians  resident  in  Nebraska  and 


committeemen  representing  the  "Winnebago  Tribe 
of  Indians  resident  in  Wisconsin." 

In  the  carrying  out  of  the  tribal  statutes,  as  well 
as  the  jurisdictional  act,  it  has  been  repeatedly 
necessary  for  the  Wisconsin  Winnebagoes  to  take 
action  as  a  band.  The  Indian  Office  records  show 
numerous  occasions  on  which  a  general  council 
meeting  of  the  Wisconsin  Winnebagoes  occurred 
and  appropriate  action  taken  as  a  band  or  repre- 
sentatives of  the  band  appointed.  Representatives 
of  the  band  have  also  been  received  in  that  capacity 
by  the  Indian  Office.  The  most  recent  example  of 
such  a  council  meeting  was  that  held  on  June  14, 
1935,  concerning  organization  under  the  Reorgani- 
zation act.  At  this  meeting  representatives  from 
the  different  communities  were  elected  to  serve  as 
a  committee  on  organization.  The  affidavits  in  the 
Organization  Division  files,  submitted  by  several  of 
these  representatives  and  by  previous  officers  and 
committeemen  of  the  band,  testify  to  this  band 
action. 

From  the  foregoing  facts  I  have  concluded  that 
these  Indians  can  be  considered  either  as  an  or- 
ganized band  or  tribe  for  the  purposes  of  organiza- 
tion and  land  purchase.  They  can  be  designated 
as  the  "Winnebago  Tribe  of  Wisconsin,"  or  "Win- 
nebago Band  of  Wisconsin"  or  by  other  variations 
of  the  name.  While  the  Nebraska  branch  is  or- 
ganized as  the  "Winnebago  Tribe  of  Nebraska," 
the  Wisconsin  branch  has  been  more  usually  re- 
ferred to  as  a  band.  Therefore,  the  designation, 
"Winnebago  Band  of  Wisconsin,"  might  be  pref- 
erable. 

It  is  my  further  opinion  that  these  Indians  are 
not  denied  the  benefit  of  organization  or  land  pur- 
chase because  of  the  fact  that  they  are  not  reserva- 
tion Indians  but  possess  homestead  allotments. 
Section  8  of  the  Reorganization  act  provides  that 
nothing  contained  in  the  act  shall  be  construed  to 
relate  to  Indian  holdings  of  allotments  or  home- 
steads upon  the  public  domain  outside  of  any  In- 
dian reservation.  This  section  applies  to  those  pro- 
visions of  the  act  which  would  affect  the  allotments 
and  homesteads  themselves  and  not  to  those  provi- 
sions which  extend  privileges  to  persons  who  are  In- 
dians and  who  are  members  of  a  tribe.  For  ex- 
ample, the  extension  of  trust  restrictions  in  section 
2  of  the  act,  and  the  limitations  upon  alienating 
restricted  land,  in  section  4,  and  the  authority  of 
the  Secretary  to  regulate  Indian  lands,  in  section 
6,  would  not  apply  to  homesteads.  However,  In- 
dian education  and  appointment  of  Indians  in  the 
Indian  Service,  and  the  organization  of  Indians 
under  constitutions  are  not  affected  by  the  home- 
stead provision  in  section  8.  However,  in  view  of 
the   fact    that    these   Indians   have   no   reservation, 


734 


Department  of  the  Interior 


March  6,  1937 


they  cannot  obtain  a  charter,  under  the  present 
provisions  of  section  17  of  the  Reorganization  act, 
until  a  reservation  has  been  acquired  for  them. 

Nathan  R.  Margold, 

Solicitor. 


Mining  Claims— Tribal  Approval 
of  Leases  Under  IRA 

March  9,  1937. 

Memorandum  for  the  Assistant  Secretary: 

The  Commissioner  of  Indian  Affairs  has  sub- 
mitted the  attached  letter  dated  December  4,  1936, 
concerning  Mrs.  Harriet  W.  Foster  for  your  ap- 
proval. Mrs.  Foster  has  applied  for  a  mining  lease 
of  unallotted  lands  within  the  Pyramid  Lake  In- 
dian Reservation  to  the  extent  of  19  lode  mining 
claims,  pursuant  to  the  provisions  of  section  26 
of  the  act  of  June  30,  1919.  41  Stat.  31;  amended 
by  act  of  March  3,  1921,  41  Stat.  1231;  amended 
by  act  of  December  16,  1926,  44  Stat.  922;  25  U.S.C. 
399. 

In  the  absence  of  discovery  of  ore,  there  is  no 
basis  for  location  and  no  lease  may  be  allowed. 
Solicitor's  Opinion,  49  L.D.  421,  422;  section  3, 
regulations,  47  L.D.  261,  263.  There  has  been  no 
discovery  of  ore  on  17  of  Mrs.  Foster's  claims.  I 
therefore  agree  with  the  Commissioner's  conclusion 
that  as  to  them  her  application  should  be  disap- 
proved. 

Ore  has  been  discovered  on  two  claims,  the 
Guanomi  and  the  Guanomi  Annex.  But  I  do  not 
agree  with  the  Commissioner's  conclusion  that  the 
application  may  be  approved  to  the  extent  of  al- 
lowing a  lease  of  these  two  claims,  without  the 
consent  of  the  tribe. 

Section  26  of  the  act  of  June  30,  1919,  provides 
that  the  Secretary  of  the  Interior  may  lease  for 
mining  purposes  certain  unallotted  Indian  lands 
to  persons  who  have  located  claims  thereon,  pro- 
vided copies  of  the  location  notice  are  filed  with 
the  superintendent  of  the  reservation  within  60  days, 
and  application  for  a  lease  is  made  within  a  year 
from  the  date  of  location.  Until  location  of  a  claim, 
a  prospector  acquires  no  right  to  a  lease;  there- 
after he  may  obtain  a  lease  providing  he  complies 
with  the  provisions  of  the  statute. 

On  June  18,  1934,  the  Indian  Reorganization 
Act  became  effective.  By  its  provisions,  tribes  on 
reservations  were  given  the  right  and  the  power 
(a)  to  decide  whether  its  provisions  should  apply 
to  them,  (b)  to  organize  thereunder  and  adopt  a 
constitution,    and     (c)     thereafter,    to    prevent    the 


lease  of  their  respective  tribal  lands  or  interests 
therein  without  their  consent.  Act  of  June  18, 
1934,  48  Stat.  984,  sections  16,  18;  25  U.S.C.  476, 
478. 

When  the  Reorganization  Act  was  passed  on 
June  18,  1934,  the  applicant  was  merely  a  prospec- 
tor. She  had  located  none  of  the  claims.  She  had 
then  acquired  no  rights  under  the  1919  statute. 
All  her  claims  were  located  in  August  of  1934.  The 
copies  of  the  location  notices  filed  by  her  on 
August  10,  1934,  so  state.  She  filed  her  application 
for  a  lease  on  July  31,  1935.  No  lease  has  yet  been 
granted.  In  the  meantime,  on  December  15,  1934, 
the  Pyramid  Lake  Indians  decided  not  to  exclude 
themselves  from  the  provisions  of  the  Reorganiza- 
tion Act.  And  they  organized,  and  adopted  a  con- 
stitution approved  by  the  Department  on  Jan- 
uary 15,  1936.  That  constitution,  among  other 
things,  places  the  power  to  lease  tribal  lands  in  the 
tribal  council,  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior.  On  November  26,  1936,  the 
council  decided  that  a  lease  to  Mrs.  Foster  should 
not  be  approved.  That  decision  prevents  the  grant 
of  a  lease  until  and  unless  the  council  reverses  its 
decision  and  gives  its  consent  to  a  lease. 

It  is  true  that  when  the  locations  were  made  the 
tribe  had  not  yet  decided  whether  to  exclude  itself 
from  the  provisions  of  the  Reorganization  Act,  it 
had  not  organized,  and  had  not  adopted  a  consti- 
tution. It  may  therefore  be  said  that  it  then  was 
not  capable  of  exercising  the  power  to  disapprove 
leases.  But  this  is  not  material.  The  existence  of 
power  is  essential  only  when  it  is  exercised.  When 
the  tribe,  through  its  council,  determined  to  dis- 
approve the  application  for  a  lease,  the  tribal  con- 
stitution had  been  adopted  and  approved  by  the 
Secretary  and  at  that  time  the  tribe  was  capable  of 
exercising  the  power  of  disapproval. 

May  that  power  be  exercised  to  prevent  the  grant 
of  a  lease  to  Mrs.  Foster?  It  may  perhaps  be  argued 
that  the  power  may  not  be  exerted  so  as  to  affect 
the  rights  of  one  who  located  claims  prior  to  the 
effective  date  of  the  Reorganization  Act.  But  when 
Mrs.  Foster  located  her  claims  that  act  was  in  force. 
The  legal  effect  of  her  locations  must  therefore 
be  determined  by  the  1919  statute  and  so  much 
of  the  Reorganization  Act  as  relates  to  the  subject 
matter  of  the  1919  statute.  By  the  later  act,  of  the 
provisions  of  which  Mrs.  Foster  was  charged  with 
knowledge,  tribes  were  in  effect  given  the  right 
to  assume  and  exercise  a  power  to  block  the  lease 
of  their  lands  without  their  consent.  Under  the 
1919  statute,  the  conditions  precedent  to  the  grant 
of  a  lease  were  the  filing  of  a  copy  of  the  location 
notice  within  50  days  and  application  for  a  lease 
within  a  year  after  location.  By  virtue  of  the  pro- 
visions of  the  Reorganization  Act,  another  condi- 
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tion  precedent  was  added,  that  is,  that  a  lease  could 
not  be  granted  without  tribal  consent,  if  before  it 
was  granted,  the  tribe  had  adopted  a  constitution 
and  it  had  been  approved  by  the  Secretary.  Be- 
fore Mrs.  Foster's  application  was  disposed  of,  the 
tribal  constitution  had  been  adopted  and  ap- 
proved. Thereafter  the  Secretary  could  not  and 
cannot  grant  a  lease  unless  the  tribal  council  con- 
sents thereto,  as  provided  in  that  constitution  and 
in  section  16  of  the  Reorganization  Act. 

I  am  therefore  convinced  that  as  a  matter  of  law 
the  application  for  a  lease  of  the  Guanomi  and 
Guanomi  Annex  claims  may  not  be  granted  with- 
out the  consent  of  the  tribal  council. 

However,  if  the  tribe  persists  in  withholding  its 
approval  of  a  lease  of  the  Guanomi  and  Guanomi 
Annex  claims  or  insists  on  unjustifiably  onerous 
terms,  the  result  will  be  inequitable  to  the  appli- 
cant. It  seems  that  she  and  her  husband  invested 
more  than  $35,000  in  the  claims.  And  the  report 
of  the  Geological  Survey  fixes  the  value  of  work 
performed  and  equipment  installed  at  $7,500.  Ap- 
parently, the  money  was  spent,  the  work  performed 
and  the  equipment  installed  before  the  enactment 
of  the  Reorganization  Act.  If  no  lease  is  granted 
she  will  not  only  lose  a  substantial  investment  but 
it  may  be  assumed  that  the  Indians  will  benefit 
from  the  discovery  by  her  husband,  their  invest- 
ment and  the  work  performed. 

It  is  my  suggestion  that  the  Commissioner  sub- 
mit the  matter  to  the  tribal  council  for  recon- 
sideration of  their  decision  of  disapproval,  and 
that  he  call  their  attention  to  the  equities  favor- 
able to  the  allowance  of  a  lease  of  the  Guanomi 
and  Guanomi  Annex  claims  on  terms  which  will  be 
fair  both  to  the  tribe  and  Mrs.  Foster. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  March  9,  1937. 

Oscar  L.  Chapman,  Assistant  Secretary. 


St.  Croix  Indians— Enroixees  of 
Dr.  Wooster 

March  15,  1937. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

Supplement     To    My    Memorandum 
on  the  St.  Croix  Indians. 

In  my  memorandum  of  February  8  concerning 
the  legal  status  of  the  St.  Croix  Indians  I  reached 


the  conclusion  that  these  Indians  could  not  be 
recognized  as  a  band  and  that  land  purchased  for 
these  Indians  would  have  to  be  made  for  those  of 
one  half  or  more  Indian  blood.  The  question  has 
arisen  in  the  office  (Indian)  whether  the  95  St. 
Croix  Indians  who  were  enrolled  by  Dr.  Wooster 
in  1914  as  being  entitled  to  compensation  in  lieu  of 
allotments  can  be  considered  as  members  of  the 
tribes  with  which  Dr.  Wooster  indicated  their 
affiliation  and,  therefore  entitled  to  benefits  under 
the  Reorganization  Act  regardless  of  their  degree 
of  blood. 

The  Secretary  of  the  Interior  was  required  un- 
der the  act  of  August  1,  1914  (38  Stat.  606),  to 
determine  the  tribal  rights  of  the  St.  Croix  Chip- 
pewa Indians  and  "what  tribal  rights,  if  any,  they 
have  with  any  band  or  tribe  of  Chippewa  Indians 
residing  in  either  Minnesota  or  Wisconsin;  what 
benefits  in  land  and  money  they  would  have  received 
had  they  removed  to  a  reservation  *  *  *".  Dr.  Woos- 
ter, having  been  delegated  to  investigate  these  ques- 
tions, prepared  a  tentative  roll  of  the  Indians 
known  as  St.  Croix  Indians,  including  some  1117 
names.  From  these  he  selected  only  95  for  final 
enrollment  as  those  St.  Croix  Indians  entitled  to 
benefits  given  to  members  of  Chippewa  tribes  on 
reservations.  In  making  this  selection  he  followed 
the  ruling  of  the  Oakes  case  (172  Fed.  305),  which 
held  that  Indians  who  were  once  recognized  mem- 
bers of  a  tribe  were  still  entitled  to  tribal  benefits 
even  though  they  had  abandoned  their  tribal  rela- 
tions, because  of  certain  acts  of  Congress  preserv- 
ing their  interest  in  tribal  property.  Since  this 
principle  was  the  one  followed  by  Dr.  Wooster  in 
making  the  enrollment,  it  cannot  be  said  that  the 
persons  enrolled  were  recognized  by  virtue  of  such 
enrollment  as  being  at  that  time  recognized  mem- 
bers of  the  tribes  in  which  they  were  entitled  to 
benefits.  Any  or  all  of  these  Indians  may  have  been 
Indians  who  had  abandoned  their  tribal  relations. 

In  looking  through  the  documents  surrounding 
this  investigation  and  enrollment  I  find  no  positive 
evidence  as  to  whether  or  not  any  or  all  of  these 
95  Indians  were  at  the  time  of  enrollment  recog- 
nized members  of  the  tribes  with  which  they  were 
entitled  to  benefits.  In  the  tentative  roll  of  1117 
names  there  is  a  column  indicating  the  tribal  con- 
nection of  each  enrollee.  However,  this  information 
may  be  purely  descriptive  without  having  any  sig- 
nificance as  showing  present  membership  in  the 
tribe  indicated.  Furthermore,  this  tentative  roll 
shows  which  of  the  Indians  were  at  that  time  en- 
rolled on  other  reservations  and  those  Indians  who 
were  so  enrolled  were  omitted  from  the  final  roll 
of  95  names.  This  would  indicate  that  those  In- 
dians who  were  recognized  members  of  the  other 
tribes  were  not  included  in   the  final  enrollment. 
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In  the  final  roll  there  is  also  included  an  indication 
of  the  tribe  with  which  the  enrollee  was  connected 
but  more  again  this  indication  can  have  no  legal 
significance  in  connection  with  the  question 
whether  such  enrollees  were  at  the  time  of  the 
enrollment  members  or  former  members  of  the 
tribe  indicated. 

In  Dr.  Wooster's  report  of  December  1,  1914,  he 
describes  the  St.  Croix  Indians  as  having  "adopted 
the  habits  and  customs  of  civilized  life"  and 
enumerates  other  facts  which  indicate  abandon- 
ment of  tribal  relations.  However,  in  his  report  of 
January  13,  he  speaks  of  the  95  enrolled  Indians 
as  "belonging  to"  the  Fond  du  Lac  or  Lac  Courte 
Oreille  Bands  and  the  Secretary's  report  of  March 
3  also  refers  to  the  tribe  or  band  to  which  these 
Indians  "belong."  Beyond  the  use  of  this  am- 
biguous word  there  is  no  indication  of  any  recog- 
nition of  present  membership  of  the  enrollees  in 
these   tribes. 

In  view  of  the  foregoing,  I  do  not  consider  that 
the  enrollment  of  these  95  St.  Croix  Chippewas 
in  itself  showed  them  to  be  members  of  any  In- 
dian tribes.  Further  evidence  in  connection  with 
particular  cases  would  have  to  be  shown.  But  in 
any  event,  even  if  any  or  all  of  these  enrolleees 
were  members  of  Indian  tribes  at  the  time  of  en- 
rollment, it  would  be  necessary  for  them  to  show 
that  they  are  members  of  recognized  Indian  tribes 
at  the  time  land  is  purchased  under  the  Reorga- 
nization Act,  in  order  to  be  entitled  to  share  in  its 
enjoyment,  regardless  of  their  degree  of  Indian 
blood.  In  showing  membership  in  an  Indian  tribe 
at  the  time  of  such  purchase  the  95  enrolled  In- 
dians stand  on  no  different  footing  from  the  others 
on  the  tentative  roll  of  St.  Croix  Indians  made  by 
Dr.  Wooster  which  included  1117  names.  Any  of 
these  Indians  who  can  show  membership  in  a 
recognized  Indian  tribe  could  participate  in  the 
benefits  of  land  purchase  regardless  of  their  degree 
of  blood.  However,  when  a  tribal  organization  is 
formed  of  these  Indians  sharing  in  the  benefits  of 
land  purchase. 

Nathan  R.  Margold, 

Solicitor. 

Salish  and  Kootenai— Law  and 
Order 

March  17,  1937. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

This  is  to  inform  you  that  the  letter  to  the 
Tribal    Council    of    the    Confederated    Salish    and 


Kootenai  Tribes,  prepared  in  the  Indian  Office, 
concerning  law  and  order  ordinances  adopted  by 
the  council  December  22,  was  altered  in  certain 
respects  in  this  office.  As  the  changes  were  not  of 
a  serious  nature  and  concerned  only  points  of  law, 
and  as  the  letter  needed  to  be  signed  by  March 
21,  in  order  to  be  effective,  since  the  90  day  period 
for  review  by  the  Secretary  expired  on  that  day, 
the  corrected  letter  was  not  returned  for  routing 
through  the  Indian  Office.  Consultation  on  the  re- 
vision was  had,  however,  with  representatives  of 
that  office.  I  am  herewith  notifying  you  of  the 
changes  made  and  the  reasons  therefor  and  attach- 
ing two  extra  carbons  of  the  revised  letter  for  your 
files  and  the  corrected  copy  of  the  original  letter 
for  your  comparison. 

1.  The  ordinance  lettered  B  which  was  origi- 
nally listed  among  those  ordinances  approved  by 
the  Secretary,  provide  that  the  definition  of  the 
word  "Indian"  for  the  purposes  of  the  enforce- 
ment of  the  ordinances,  would  be  "any  person  of 
Indian  descent  who  is  a  member  of  any  recognized 
Indian  tribe  now  under  Federal  jurisdiction."  This 
definition  is  too  broad  as  the  Tribal  Council  has 
authority,  under  the  constitution,  to  enact  ordi- 
nances governing  the  conduct  of  members  of  the 
Confederated  Tribes  only.  Accordingly  it  was  nec- 
essary to  place  Ordinance  B  among  the  ordinances 
disapproved  by  the  Secretary.  It  is  suggested  that 
further  consideration  be  given  the  possibilities  of 
enlarging  jurisdiction  limited  by  tribal  constitu- 
tion, as  in  the  cases  of  this  kind  to  members  of 
the  tribe  where  such  enlargement  may  be  desirable 
through  constitutional  amendment  or  possibly  del- 
egation of  departmental  authority. 

2.  On  the  first  and  last  pages  of  the  original 
letter  it  was  stated  that  the  Secretary  was  taking 
no  final  action  on  certain  of  the  ordinances  sub- 
mitted pending  their  modification  by  the  Tribal 
Council.  Evidently  this  language  was  framed  at  a 
time  when  it  was  believed  possible  to  have  the 
tribal  Council  modify  these  ordinances  before  the 
expiration  of  the  90  day  review  period.  However, 
since  the  90  day  period  has  practically  expired  and 
the  Secretary  has  no  authority  over  the  ordinances 
after  such  time,  it  was  not  considered  proper  to 
imply  that  the  Secretary  was  withholding  his  ac- 
tion until  a  later  date.  Accordingly  this  language 
was  modified  to  state  that  the  Secretary  was  not 
disapproving  the  ordinances  involved  but  because 
of  certain  minor  errors  observed  in  them,  he  sug- 
gested the  reenactment  of  the  ordinances  and  their 
resubmission. 

3.  In  connection  with  Ordinance  M,  it  had  been 
originally  suggested  that  the  words  "without  leav- 
ing a  will"  be  added  in  the  eighth  paragraph  after 
the  words  "when  any  member  of  the  tribe  dies," 
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in  order  to  make  it  clear  that  this  paragraph  ap- 
plied only  to  Indians  dying  intestate.  This  sug- 
gestion has  been  omitted  since  the  8th  paragraph 
should  in  fact  apply  to  Indians  who  might  die 
testate  as  well  as  intestate  since  there  may  always 
be  some  property  not  covered  by  the  will  for  the 
distribution  of  which  the  determination  of  heirs  is 
necessary.  This  paragraph  conflicts  in  no  way  with 
the  later  paragraph  providing  for  probate  of  a  will. 
Moreover  since  the  8th  paragraph  is  an  exact  copy 
of  the  corresponding  paragraph  in  the  law  and 
order  regulations  of  the  Department,  it  is  not  con- 
sidered appropriate  to  suggest  its  correction  un- 
less there  is  a  real  error  involved. 

In  place  of  this  suggestion  in  Ordinance  M,  it 
was  pointed  out  that  no  review  was  necessary  of 
the  first  seven  paragraphs  which  dealt  with  domes- 
tic relations,  in  view  of  section  l(q)  of  Article  VI 
of  the  constitution  giving  the  council  authority 
to  regulate  such  relations,  but  that  the  regulation  of 
inheritance  was  reviewable,  in  view  of  section  l(p) 
of  Article  VI.  Certain  suggestions  were  made  for 
the  improvement  of  the  draftsmanship  of  the 
ordinance. 

4.  The  original  letter  stated  that  one  paragraph 
of  Ordinance  S  was  in  conflict  with  one  paragraph 
of  Ordinance  T.  In  the  revised  letter  the  reason 
for  a  possible  conflict  between  the  two'  was  stated. 

5.  As  the  phrase  "Court  of  Indian  Offenses"  had 
been  inadvertently  used  in  the  third  as  well  as  in 
the  8th  paragraph  of  Ordinance  T,  attention  is 
called  in  the  letter  to  this  additional  error. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 
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Memorandum  for  the  Secretary: 


Transmitted  herewith  for  your  consideration  is 
an  agreement  entered  into  by  and  between  certain 
claimants  to  the  estate  of  Jackson  Barnett,  de- 
ceased full-blood  Creek  Indian,  which  estate  is 
involved  in  litigation  now  pending  before  the 
United  States  District  Court  for  the  Eastern  Dis- 
trict of  Oklahoma. 

The  claimants  to  this  estate  number  nearly  500 
persons,  divided  into  some  50  separate  groups. 
Three  of  these  groups,  designated  as  groups  Nos. 
1,  2  and  3,  are  parties  to  the  above  mentioned 
agreement.  Group  No.  1  consists  of  14  Indians 
claiming  to  be  grandchildren  of  Siah  Barnett  who, 
the  Acting  Superintendent  for  the  Five  Civilized 


Tribes  reports,  is  shown  on  the  final  rolls  as  the 
father  of  Jackson  Barnett.  Groups  Nos.  2  and  3 
are  composed  of  more  than  20  Indians  claiming 
to  be  related  in  some  degree  to  Thlesothle,  who 
is  alleged  to  have  been  the  mother  of  Jackson 
Barnett.  It  is  represented  that  all  of  the  Indians 
comprising  the  three  groups  are  of  the  full  blood. 

Under  the  provisions  of  the  agreement,  the  three 
groups  will  unite  in  common  defense  against  all 
other  claimants,  the  expenses  of  such  common 
defense  to  be  prorated  among  the  three  groups. 
The  agreement  further  provides  that  each  group 
will  present  its  respective  claim  at  its  own  expense 
and  that  irrespective  of  which  group  is  successful 
the  estate  will  be  divided  as  follows:  Group  No.  1, 
one  half;  group  No.  2,  one  fourth;  group  No.  3, 
one  fourth.  The  agreement  provides  in  terms  of 
a  present  grant  for  the  necessary  conveyances  to 
carry  it  into  execution. 

Jackson  Barnett  was  a  full-blood  Creek  Indian. 
He  died  seized  of  valuable  oil-producing  property 
and  a  large  amount  of  cash  and  securities.  All  of 
this  property  was  restricted  during  his  lifetime.  His 
death  did  not  terminate  the  restrictions  unless  his 
heirs  at  law  are  non-Indians  or  are  persons  of  less 
than  one-half  Indian  blood.  Act  of  May  27,  1908, 
35  Stat.  312,  as  amended  January  27,  1933  (47 
Stat.  777) .  All  of  the  parties  to  the  above  agree- 
ment claim  to  be  full-blood  Indians  of  the  Five 
Civilized  Tribes.  Under  the  acts  cited,  any  inter- 
est inherited  by  them  in  this  estate  would  there- 
fore be  restricted  in  their  hands  and  no  alienation 
thereof  would  be  valid  unless  approved  by  the 
Secretary  of  the  Interior.  Your  approval  is  there- 
fore essential  to  the  validity  of  the  proposed  agree- 
ment. 

Subsequent  to  the  filing  of  this  agreement  with 
the  Department  the  following  protests  against  its 
approval  have  been  received  on  behalf  of  persons 
not  parties  to  the  agreement: 

1.  Protest  by  Underwood,  Canterbury,  Pinson 
and  Lupardus,  representing  a  group  of  Negroes, 
the  grandchildren  of  Andrew  Sullivan,  who  prot- 
estants  claim  was  the  father  of  Jackson  Barnett. 
These  protestants  first  requested  a  hearing  but 
later  advised  that  they  would  be  unable  to  present 
their  protest  in  person. 

2.  Protest  by  John  J.  Harrison,  filed  through 
Congressman  Will  Rogers  of  Oklahoma.  This  prot- 
estant  represents  Joe  H.  Tiger  and  Annie  Ponds, 
Creek  Indians  claiming  to  be  the  nephew  and 
niece,  respectively,  of  Jackson  Barnett. 

3.  Protest  by  Eck  E.  Brook  and  Charles  S.  Carl, 
representing  Charles  Barnett  et  al. 

4.  Protest  filed  by  C.  L.  McGuire  representing 
Bennie  Barnett  Valenta  or  Scott,  who  claims  that 
he  is  the  son  and  sole  heir  of  Thlesothle  Barnett 
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Scott,  deceased;  that  Thlesothle  was  Jackson  Bar- 
nett's  sister  and  that  he,  Bennie  Barnett  Scott,  is 
a  nephew  and  sole  heir  of  Jackson  Barnett. 

5.  By  letter  addressed  to  the  Secretary  of  the 
Interior  under  date  of  February  23,  1937,  Con- 
gressman Lyle  H.  Boren  of  Oklahoma  requested 
an  opportunity  to  appear  in  conference  for  the 
purpose  of  representing  the  interests  in  his  district 
affected  by  the  proposed  agreement.  While  Congress- 
man Boren's  letter  does  not  expressly  so  state,  it  is 
assumed  that  he  wishes  to  present  the  views  of 
parties  opposed  to  the  agreement.  By  letter  dated 
February  26,  the  Personal  Assistant  to  the  Secretary 
advised  Congressman  Boren  that  he  would  be 
afforded  an  opportunity  to  appear  in  conference  on 
the  subject  prior  to  the  final  action  by  the  Depart- 
ment on  the  agreement. 

The  legal  objection  presented  by  the  protests 
may  be  summarized  by  the  statement  that  an  agree- 
ment of  this  nature  is  void  as  against  public  policy. 
None  of  the  protestants  have  cited  any  authorities 
on  this  point.  The  proponents  of  the  agreement, 
on  the  other  hand,  have  furnished  a  long  list  of 
authorities  tending  to  establish  the  validity  of  the 
agreement.  While  an  independent  examination  of 
the  cases  touching  the  question  discloses  a  substan- 
tial conflict,  the  weight  of  authority  in  the  West, 
including  Oklahoma  where  the  present  contract 
was  drawn,  supports  the  agreement.  See  Tiger  v. 
Lozier,  123  Okla.  260,  256  Pac.  727;  Spangenberg 
v.  Spangenberg,  126  Pac.  379;  Cavanaugh  v.  Cav- 
anaugh,  128  Wash.  688,  224  Pac.  28;  Sango  v. 
Parks,  44  Okla.  223,  143  Pac.  1158;  Banks  v.  Hall, 
14  Pac.  236;  Collins  v.  Collins,  275  Pac.  571;  Riff  v. 
Walton,  182  Pac.  640;  Fritschi  v.  Fritschi,  249  Pac. 
42;  Pabst  v.  Pabst,  288  Pac.  593.  Moreover,  the  At- 
torney General  has  considered  the  question  and  in 
his  letter  of  December  14,  1936,  advises: 

"It  has  been  suggested  that  the  contract  may 
be  against  public  policy,  but  it  is  not  entirely 
clear  that  this  is  true.  The  United  States  At- 
torney in  charge  of  the  litigation  has  stated  his 
approval  of  the  contract  and  has  also  discussed 
the  matter  with  the  United  States  District 
Judge.  The  latter  has  indicated  his  view  that 
the  contract  'probably  would  not  be  against 
public  policy'.  Considering  all  of  the  circum- 
stances, and  since  the  arrangement  proposed 
is  not  a  secret  one  and  is  subject  to  approval  by 
several  courts,  it  would  appear  that  you  are 
under  no  compulsion  to  withhold  your  ap- 
proval of  said  agreement  because  of  a  mere 
doubt.  The  parties  are  entitled  to  a  presump- 
tion of  legality  and  ought  to  be  accorded  their 
day  in  court  upon  this  issue,  if  raised  by  any 
interested  party." 


The  question  of  whether  the  agreement  should 
or  should  not  be  approved  thus  becomes  one  for 
administrative  determination.  The  Acting  Super- 
intendent for  the  Five  Civilized  Tribes  and  the 
United  States  Attorney  in  charge  of  the  litigation 
on  behalf  of  the  United  States  have  unqualifiedly 
recommended  approval  of  the  agreement.  In  sup- 
port of  his  recommendation  the  United  States  At- 
torney states  that  such  approval  will  not  only  not 
embarrass  or  prejudice  the  United  States  in  the 
conduct  of  the  litigation  but  on  the  contrary  will 
materially  assist  the  Government  and  the  full-blood 
Indians  signatory  to  the  agreement.  The  United 
States  Attorney  further  states,  among  other  things: 

"*  *  *  During  the  past  eighteen  months  some 
6,000  pages  of  depositions  have  been  taken. 
From  the  information  adduced  in  these  depo- 
sitions and  from  other  information  available 
to  me,  I  am  of  the  opinion  that  the  three 
groups  named  in  the  contract  are  the  proper 
heirs  of  Jackson  Barnett  and  should  inherit 
his  estate.  It  appears  that  Siah  Barnett  was  the 
father  of  Jackson  Barnett,  and  his  descend- 
ants are  represented  by  Group  No.  1.  There  is 
no  question  as  to  who  was  the  mother  of  Jack- 
son Barnett;  she  was  Thlesothle.  Groups  No. 
2  and  3  are  composed  of  the  descendants  of 
Thlesothle  and  are  referred  to  as  the  maternal 
claimants.  There  is  a  controversy  among  some 
of  these  claimants  as  to  which  case  are  the  near- 
est of  kin  of  Jackson  Barnett,  but  as  descen- 
dants of  the  mother  it  seems  to  me  that  it 
would  be  only  equitable  and  just  that  they 
should  all  come  in  and  share,  regardless  of 
whether  they  are  cousins  or  nephews. 

"Again,  there  is  contention  between  Groups 
2  and  3  on  the  one  hand,  and  Group  No.  1  on 
the  other,  as  to  the  legitimacy  of  Jackson  Bar- 
nett and  as  to  the  validity  of  the  marriage  be- 
tween Siah  Barnett  and  Thlesothle.  The  evi- 
dence shows  that  Siah  Barnett  took  Jackson 
Barnett  into  his  home  and  recognized  him  as 
a  child,  and  these  claimants  are  the  descend- 
ants of  Siah  Barnett  and  they  should  not  be 
cut  out  by  the  legal  technicality  of  the  validity 
of  a  marriage  nearly  a  hundred  years  ago  in 
this  unsettled  country.  It  seems  to  me  that  it  is 
good  policy  to  divide  this  large  estate  among  as 
many  full-blood  Indians  as  possible,  provided, 
of  course,  they  are  blood  kin  of  Jackson  Bar- 
nett and  entitled   to  inherit. 

"Thus  far  in  the  conduct  of  this  case  I  have 
taken  no  positive  stand  for  or  against  any  in- 
dividual claimants.  I  have  taken  the  position 
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that  the  Government  is  a  stakeholder  and 
ready  to  pay  out  the  money  to  those  whom  the 
Court  may  find  to  be  entitled  thereto.  It  was 
my  desire  to  have  the  case  developed  from  step 
to  step,  to  give  every  claimant  a  full  and  free 
opportunity  to  present  the  evidence  in  support 
of  his  claim,  and  to  see  that  justice  was  done. 
This  largely  because,  at  the  inception  of  the 
case,  I  did  not  know  and  no  one  knew  who 
were  the  heirs  of  Jackson  Barnett.  However, 
the  case  has  advanced  to  the  point  where  I 
believe  this  office  would  be  justified  and  that 
it  is  my  duty  to  take  the  position  that  the 
groups  mentioned  in  this  agreement  are  the 
proper  heirs  of  Jackson  Barnett.  With  this  in 
view,  it  is  my  opinion  that  the  approval  of  this 
agreement  not  only  would  not  embarrass  the 
United  States  but  would  materially  assist  in 
properly  presenting  the  claims  of  these  full- 
blood  Indians." 

If,  in  view  of  the  foregoing,  you  believe  that  the 
agreement  should  be  approved  your  attention  is 
called  to  certain  requirements  that  should  be  met 
before  approval  is  given.  Two  of  these  require- 
ments are  suggested  by  the  Attorney  General  in 
the    following   language. 

1.  "Paragraph  7  on  page  9  of  the  agreement, 
among  other  things,  provides  that  after  execution 
thereof  by  the  parties  thereto,  the  same  shall  be: 

approved  by  the  various  county  courts  in 
which  guardianship  proceedings  of  minors 
and  incompetents  who  are  parties  hereto  are 
pending,  it  shall  be  presented  to  the  County 
Court  of  Muskogee  County  Oklahoma  for  ap- 
proval, and,  if  approved  by  said  Court,  it 
shall  then  be  presented  by  the  parties  hereto 
or  their  attorneys  to  the  Honorable  Secretary 
of  the  Interior  for  his  approval. 

"It  appears  that  the  contract  in  question  is 
signed  on  behalf  of  certain  Indians  by  persons  pur- 
porting to  act  as  their  guardians.  The  record  does 
not  disclose  that  all  such  persons  were  authorized 
to  execute  said  agreement  by  order  of  the  court 
having  jurisdiction  of  the  person  and  estate  of  the 
Indian  wards,  nor  does  it  appear  that  in  accord- 
ance with  the  provisions  of  said  paragraph  7  of 
said  contract  that  the  County  Court  of  Muskogee 
County,  Oklahoma,  and  other  county  courts  in 
which  guardianship  proceedings  of  minors  and  in- 
competent parties  to  said  contract  are  pending, 
have  approved  the  same." 

2.  "Should  any  Indian  signatory  thereto,  not 
under  guardianship,  be  incapable,  by  reason  of 
mental  infirmity,  of  comprehending  or  understand- 


ing the  nature,  import  or  effect  of  the  contract, 
then  said  agreement  would  be  void  as  to  him,  and 
you  would  have  no  authority  to  approve  the  same 
insofar  as  it  affected  his  interests.  Mott  v.  United 
States,  283  U.S.  747." 

To  meet  the  above  suggestions  the  agreement 
should  be  presented  to  and  approved  by  the  proper 
county  courts  and  when  resubmitted  should  be 
accompanied  by  a  satisfactory  showing  that  all 
adult  Indians  parties  thereto,  not  under  guardian- 
ship, are  not  subject  to  any  legal  disability  or  men- 
tal infirmity  such  as  would  incapacitate  them  from 
entering  into  such  an  agreement. 

The  Attorney  General  further  suggests  that  your 
final  approval  should  be  given  "without  prejudice 
to  the  rights  of  any  claimant  and  subject  to  the 
condition  that  all  the  evidence  available  to  the 
parties  to  the  agreement  shall  be  fully  and  fairly 
presented  to  the  court."  In  addition  to  this  I  offer 
the  further  suggestion  that  final  approval,  if  given, 
be  made  subject  to  the  further  condition  that  such 
approval  shall  not  be  construed  as  qualifying,  re- 
moving or  impairing  in  any  way  whatsoever  the 
existing  restrictions  and  jurisdiction  of  the  Secre- 
tary of  the  Interior  over  any  property  belonging 
to   the  estate  of    Jackson   Barnett,   deceased. 

Frederic  B.  Kirgis, 

Acting  Solicitor. 


Power  of  Congress  to  Enact  Legislation 

56  I.D.  102 

M-29097  April  8,  1937. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  In- 
dian Affairs,  my  opinion  has  been  requested  as  to 
the  constitutional  power  of  Congress  to  enact  legis- 
lation such  as  proposed  by  S.  1424,  introduced 
February  8,   1937,  which  reads: 

"That  the  proviso  in  the  Act  of  March  2, 
1917,  appearing  on  page  976  of  volume  39  of 
the  United  States  Statutes  at  Large,  authoriz- 
ing and  directing  the  Secretary  of  the  Interior 
to  cause  allotments  in  severalty  to  be  made  to 
the  Indians  belonging  to  and  having  tribal 
rights  on  the  Mission  Indian  reservations  in 
the  State  of  California  be,  and  the  same  is 
hereby,  repealed  and,  until  otherwise  provided 
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by  Congress,  the  Secretary  of  the  Interior  is 
hereby  directed  not  to  perfect  or  complete  any 
allotments  heretofore  listed  or  scheduled  to 
any  of  said  Indians  which  have  not  been  ap- 
proved by  the  Secretary  of  the  Interior  prior 
to  the  passage  of  this  Act." 

The  particular  questions  presented  are  (1)  did 
the  individual  members  of  the  bands  or  villages  of 
Mission  Indians  acquire  vested  rights  by  enact- 
ment of  the  legislation  sought  to  be  repealed  so 
that  Congress  could  not  thereafter  recall  or  im- 
pair such  rights  without  violating  the  due  process 
clause  of  the  Fifth  Amendment  to  the  Federal  Con- 
stitution, and  (2)  if  not,  has  the  legislation  sought 
to  be  repealed  been  carried  into  effect  to  the  extent 
of  creating  individual  property  rights  beyond  the 
power  of  Congress  to  divest  or  impair? 

The  various  Mission  Indian  reservations  in  Cal- 
ifornia were  created  pursuant  to  the  provisions  of 
the  act  of  January  12,  1891  (26  Stat.  712).  Under 
section  3  of  that  act  the  respective  bands  or  villages 
received  patents  declaring  that  the  United  States 
would  hold  the  legal  title  to  the  reservation  lands 
in  trust  for  twenty  five  years,  and  that  at  the  end 
of  that  period  the  fee  to  the  remaining  land  not 
"previously  patented  in  severalty"  would  be  con- 
veyed to  the  bands  or  villages,  discharged  from  the 
trust  and  free  from  charges  or  encumbrances.  Sec- 
tions 4  and  5  of  the  act  deal  with  the  allotting  and 
patenting  of  allotments  in  severalty  and  provide: 

"Sec.  4.  That  whenever  any  of  the  Indians 
residing  upon  any  reservation  patented  under 
the  provisions  of  this  act  shall,  in  the  opinion 
of  the  Secretary  of  the  Interior,  be  so  advanced 
in  civilzation  as  to  be  capable  of  owning  and 
managing  land  in  severalty,  the  Secretary  of 
the  Interior  may  cause  allotments  to  be  made 
to  such  Indians,  out  of  the  land  of  such  reser- 
vation, in  quantity  as  follows:  To  each  head 
of  a  family  not  more  than  six  hundred  and 
forty  acres  nor  less  than  one  hundred  and  sixty 
acres  of  pasture  or  grazing  land,  and  in  addi- 
tion thereto  not  exceeding  twenty  acres,  as  he 
shall  deem  for  the  best  interest  of  the  allottee, 
of  arable  land  in  some  suitable  locality;  to 
each  single  person  over  twenty-one  years  of 
age  not  less  than  eighty  nor  more  than  six 
hundred  and  forty  acres  of  pasture  or  grazing 
land  and  not  exceeding  ten  acres  of  such 
arable  land." 

"Sec.  5.  That  upon  the  approval  of  the  al- 
lotments provided  for  in  the  preceding  section 
by  the  Secretary  of  the  Interior  he  shall  cause 
patents  to  issue  therefor  in  the  name  of  the 


allottees,  which  shall  be  of  the  legal  effect  and 
declare  that  the  United  States  does  and  will 
hold  the  land  thus  allotted  for  the  period  of 
twenty-five  years  in  trust  for  the  sole  use  and 
benefit  of  the  Indian  to  whom  such  allotment 
shall  have  been  made,  or,  in  case  of  his  de- 
cease, of  his  heirs  according  to  the  laws  of  the 
State  of  California,  and  that  at  the  expira- 
tion of  said  period  the  United  States  will  con- 
vey the  same  by  patent  to  the  said  Indian,  or 
his  heirs  as  aforesaid,  in  fee,  discharged  of  said 
trust  and  free  of  all  charge  or  incumbrance 
whatsoever.  And  if  any  conveyance  shall  be 
made  of  the  lands  set  apart  and  allotted  as 
herein  provided,  or  any  contract  made  touch- 
ing the  same,  before  the  expiration  of  the 
time  above  mentioned,  such  conveyance  or 
contract  shall  be  absolutely  null  and  void: 
Provided,  That  these  patents,  when  issued, 
shall  override  the  patent  authorized  to  be  is- 
sued to  the  band  or  village  as  aforesaid,  and 
shall  separate  the  individual  allotment  from 
the  lands  held  in  common,  which  proviso  shall 
be  incorporated  in  each  of  the  village  patents." 

By  the  act  of  March  2,  1917  (39  Stat.  969,  976)  , 
Congress  amended  section  3  of  the  act  of  1891  so 
as  to  authorize  the  President  to  extend  the  trust 
period  on  the  lands  held  in  trust  for  the  use  and 
benefit  of  the  Mission  bands  or  villages  of  In- 
dians with  the  following  proviso: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  and  directed  to  cause 
allotments  to  be  made  to  the  Indians  belong- 
ing to  and  having  tribal  rights  on  the  Mission 
Indian  reservations  in  the  State  of  California, 
in  areas  as  provided  in  section  seventeen  of  the 
Act  of  June  twenty-fifth,  nineteen  hundred 
and  ten  (Thirty-sixth  Statutes  at  Large,  page 
eight  hundred  and  fifty-nine) ,  instead  of  as 
provides  in  section  four  of  the  Act  of  January 
twelfth,  eighteen  hundred  and  ninety-one 
(Twenty-sixth  Statutes  at  Large,  page  seven 
hundred  and  thirteen)  :  Provided,  That  this 
act  shall  not  affect  any  allotments  heretofore 
patented  to  these  Indians." 

The  foregoing  statutory  provisions  fall  far  short 
of  creating  any  present  right  of  any  kind  in  indi- 
vidual members  of  the  Mission  Bands.  Section  4  of 
the  act  of  1891  entrusts  the  problem  of  allotments 
in  severalty  of  the  reservation  lands  to  the  discre- 
tion and  judgment  of  the  Secretary  of  the  Interior. 
To  him  is  committed  the  function  of  determining 
when  and  to  what  Indians  allotments  are  to  be 
made.   This  discretion   and  this  function   are  not 
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taken  away  by  the  amendment  of  1917.  By  that 
amendment,  the  Secretary  of  the  Interior  is  author- 
ized and  directed  to  cause  allotments  to  be  made 
in  areas  as  specified  in  section  17  of  the  act  of  June 
25,  1910,  instead  of  the  areas  specified  in  section  4 
of  the  act  of  1891.  In  other  words,  the  amendment 
changes  the  quantities  of  land  to  be  allotted,  and 
the  mandatory  direction,  if  it  may  be  properly 
called  that,  extends  to  the  area  to  be  allotted  leav- 
ing undisturbed  the  discretionary  authority  vested 
in  the  Secretary  by  section  4  of  the  act  of  1891  to 
make  allotments.  This  interpretation  is  in  accord 
with  established  rules  of  statutory  construction  in 
that  it  avoids  a  repeal  by  implication  and  harmo- 
nizes the  two  enactments  and  gives  full  effect  to 
both. 

That  legislation  of  this  character  is  subject  to 
change,  modification  or  repeal  at  the  will  of  Con- 
gress is  no  longer  open  to  question.  In  Gritts  v. 
Fisher  (224  U.S.  640) ,  an  agreement  with  the 
Cherokee  Tribe  made  in  1902  limited  the  distribu- 
tion of  the  lands  and  properties  of  that  tribe  to 
members  living  on  September  1,  1902.  In  1906,  Con- 
gress passed  an  act  permitting  children  born  after 
September  1,  1902,  and  living  on  March  4,  1906,  to 
participate  in  the  allotment  and  distribution.  The 
validity  of  the  later  act  was  challenged  because  it 
enlarged  the  number  of  participants  and  thereby 
reduced  the  distributive  share  of  the  members  en- 
titled under  the  1902  agreement  and  it  was  con- 
tended that  those  members  had  become  invested 
under  the  1902  agreement  with  an  absolute  right  to 
receive  all  the  lands  and  funds.  It  was  further  con- 
tended that  this  right  could  not  be  impaired  by 
subsequent  legislation.  Rejecting  these  contentions 
the  Supreme  Court  said  (page  648)  : 

"*  *  *  No  doubt  such  was  the  purport  of  the 
act.  But  that,  in  our  opinion,  did  not  confer 
upon  them  any  vested  right  such  as  would  dis- 
able Congress  from  thereafter  making  provi- 
sion for  admitting  newly  born  members  of  the 
tribe  to  the  allotment  and  distribution.  The 
difficulty  with  the  appellants'  contention  is  that 
it  treats  the  act  of  1902  as  a  contract,  when  'it 
is  only  an  act  of  Congress  and  can  have  no 
greater  effect.'  Cherokee  Intermarriage  Cases, 
203  U.S.  76,  93.  It  was  but  an  exertion  of  the 
administrative  control  of  the  Government  over 
the  tribal  property  of  tribal  Indians,  and  was 
subject  to  change  by  Congress  at  any  time  be- 
fore it  was  carried  into  effect  and  while  the 
tribal  relations  continued.   *   *   *" 

In  Sizemore  v.  Brady,  235  U.S.  41,  the  original 
Creek  allotment  agreement  of  1901  provided  that 
the  lands  and  moneys  to  which  deceased  members  of 


the  tribe  would  be  entitled,  if  living,  should  descend 
to  their  heirs  according  to  the  laws  of  descent  and 
distribution  of  the  Creek  Nation  and  that  such 
lands  and  moneys  should  be  allotted  and  distributed 
to  them  accordingly.  This  provision  was  repealed 
and  the  laws  of  Arkansas  substituted  by  later  leg- 
islation. Holding  that  the  later  legislation  was  a 
valid  exercise  by  Congress  of  its  powers  over  the 
tribal  property  of  tribal  Indians,   the  Court  said: 

"On  the  part  of  the  maternal  cousins  it  is 
contended  that  the  provisions  in  the  original 
agreement  relating  to  the  allotment  and  dis- 
tribution of  the  tribal  lands  and  funds  were  in 
the  nature  of  a  grant  in  praesenti  and  invested 
every  living  member  of  the  tribe  and  the  heirs, 
designated  in  the  tribal  laws,  of  every  member 
who  had  died  after  April  1,  1899,  with  an 
absolute  right  to  an  allotment  of  lands  and  a 
distributive  share  of  the  funds,  and  that  Con- 
gress could  not  recall  or  impair  this  right  with- 
out violating  the  due  process  of  law  clause  of 
the  Fifth  Amendment  to  the  Constitution.  To 
this  we  cannot  assent.  There  was  nothing  in  the 
agreement  indicative  of  a  purpose  to  make  a 
grant  in  praesenti.  On  the  contrary,  it  contem- 
plated that  various  preliminary  acts  were  to 
precede  any  investiture  of  individual  rights. 
The  lands  and  funds  to  which  it  related  were 
tribal  property  and  only  as  it  was  carried  into 
effect  were  individual  claims  to  be  fastened 
upon  them.  Unless  and  until  that  was  done 
Congress  possessed  plenary  power  to  deal  with 
them  as  tribal  property.  It  could  revoke  the 
agreement  and  abandon  the  purpose  to  dis- 
tribute them  in  severalty,  or  adopt  another 
mode  of  distribution,  or  pursue  any  other 
course  which  to  it  seemed  better  for  the  In- 
dians. And  without  doubt  it  could  confine  the 
allotment  and  distribution  to  living  members 
of  the  tribe  or  make  any  provision  deemed 
more  reasonable  than  the  first  for  passing  to  the 
relatives  of  deceased  members  the  lands  and 
money  to  which  the  latter  would  be  entitled, 
if  living.  In  short,  the  power  of  Congress  was 
not  exhausted  or  restrained  by  the  adoption  of 
the  original  agreement,  but  remained  the  same 
thereafter  as  before,  save  that  rights  created  by 
carrying  the  agreement  into  effect  could  not 
be  divested  or  impaired.  Choate  v.  Trapp,  224 
U.S.  665,  671." 

To  the  same  effect  is  Chase,  Jr.  v.  United  States, 
261  Fed.  833,  affirmed  256  U.S.  1.  In  that  case,  it 
was  held  that  an  act  passed  by  Congress  in  1912, 
authorizing  the  survey,  appraisal  and  sale  by  the 
Secretary  of  the  Interior  of  all  of  the  unallotted 
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lands  of  the  Omaha  Reservation,  was  inconsistent 
with  and  therefore  repealed  prior  allotment  laws  en- 
acted in  execution  of  treaty  stipulations.  It  was 
further  held  that  such  repeal  operated  to  cut  off 
the  right  to  allotment  of  an  individual  Indian, 
otherwise  entitled  thereto,  whose  allotment  selec- 
tion the  Secretary  of  the  Interior  had  declined  to 
approve.  It  was  contended  by  the  Indian  claimant 
that  he  had  a  vested  right  to  allotments  under  the 
treaties  and  allotment  acts,  but  the  Circuit  Court  of 
Appeals,  Eighth  Circuit,  held  that  he  "never  ob- 
tained a  vested  interest  in  the  unallotted  lands  of 
the  Omaha  Tribe  under  any  law,  and  Congress  had 
plenary  power  to  at  any  time  change  the  mode  of 
disposition  of  these  unallotted  lands."  Affirming 
this  holding,  the  Supreme  Court  said: 

"The  contention  is  one  that  has  often  been 
made  in  this  court  and  rejected  as  often  as 
made.  Gritts  v.  Fisher,  224  U.S.  640;  Choate  v. 
Trapp,  224  U.S.  665;  Cherokee  Nation  v.  Hitch- 
cock, 187  U.S.  294.  In  those  cases  the  relation  of 
the  individual  Indian  to  the  tribal  property  is 
explained  and  also  the  power  of  Congress  over 
that  property  and  the  tribes.  In  the  recent  case 
of  United  States  v.  Chase,  245  U.S.  89,  we  had 
occasion  to  consider  the  Reservation  here  in- 
volved and  the  effect  of  Article  IV  of  the 
treaty  of  1865  relied  on  by  the  appellant,  and 
decided  that  its  purpose  was  to  do  no  'more 
than  to  individualize  the  existing  tribal  right 
of  occupancy'  and  that  it  left  'the  fee  in  the 
United  States'  and  left  'the  United  States  and 
the  tribe  free  to  take  such  measures  for  the  ulti- 
mate and  permanent  disposal  of  the  lands,  in- 
cluding the  fee,  as  might  become  essential  or 
appropriate  in  view  of  changing  conditions,  the 
welfare  of  the  Indians  and  the  public  inter- 
ests'." 

I  have  hereinbefore  expressed  the  view  that  the 
authorization  for  allotments  contained  in  the  act 
of  1891,  as  amended  by  the  act  of  1917,  is  permis- 
sive or  discretionary  rather  than  mandatory.  Inas- 
much, however,  as  the  provisions  of  the  statute 
considered  in  Sizemore  v.  Brady ,  supra,  and  portions 
of  those  involved  in  Chase,  Jr.,  v.  United  States, 
supra,  were  framed  in  mandatory  language,  it  ap- 
pears to  be  immaterial  from  the  viewpoint  of  Con- 
gressional power  of  modification  or  repeal  whether 
the  act  of  1891  as  amended  be  regarded  as  permis- 
sive or  mandatory. 

The  patents  issued  to  the  Mission  Indian  bands 
or  villages  under  the  act  of  1891  conveyed  to  the 
bands  or  villages  rights  of  use  and  occupancy  to 
the  reservation  lands,  the  legal  title  remaining  in 
the  United  States.  Whatever  title  the  Indians  have 


in  virtue  of  these  patents  is  in  the  village  or  band, 
and  not  in  the  individual  members.  Cherokee  Na- 
tion v.  Hitchcock,  187  U.S.  294,  307.  The  foregoing 
decisions  clearly  established  that  acts  of  Congress 
looking  to  the  allotment  in  severalty  of  such  lands 
do  not,  of  their  own  force,  create  any  vested  right 
in  any  individual  Indian.  Until  such  acts  of  Con- 
gress have  been  carried  into  effect  to  the  extent  of 
creating  vested  property  rights  in  the  individual  In- 
dians, the  reservation  lands  remain  in  tribal  owner- 
ship subject  to  the  undisputed  power  of  Congress 
to  deal  with  them  as  such.  The  first  question  is 
accordingly  answered  in  the  negative. 

The  Commissioner  of  Indian  Affairs  states  that 
subsequent  to  the  approval  of  the  act  of  1917, 
amending  the  act  of  1891,  an  allotting  agent  was 
placed  in  the  field  and  allotments  in  severalty  were 
made  on  several  of  the  Mission  Indian  reservations, 
which  allotments  were  duly  approved  and  patents 
issued  to  the  allottees  as  provided  in  section  5  of 
the  act  of  1891.  In  no  other  cases  have  allotments 
proceeded  to  the  point  of  receiving  approval  by 
the  Secretary  of  the  Interior.  On  one  of  the  reser- 
vations, according  to  the  Commissioner,  consider- 
able time  and  effort  was  spent  in  an  endeavor  to 
complete  allotment  of  the  reservation  lands.  Selec- 
tions were  made  by  many  but  not  all  of  the  In- 
dians and  at  least  two  allotment  schedules  were 
prepared.  Neither  schedule  was  approved  and  the 
allotment  plans  were  finally  abandoned  for  various 
reasons  not  the  least  of  which  was  opposition  among 
the  Indians  themselves  to  the  allotment  of  the 
reservation  lands. 

As  to  those  allotments  which  have  been  per- 
fected and  completed  by  the  issuance  of  trust  pat- 
ents, it  is  clear  that  the  allottees  have  become  in- 
vested with  the  equitable  title  and  the  beneficial 
use  of  all  that  would  pass  under  a  final  or  fee  sim- 
ple patent.  Oklahoma  v.  Texas,  258  U.S.  574,  597. 
It  is  clear  also  that  the  equitable  title  so  acquired 
by  these  patentees  cannot  be  impaired  by  subse- 
quent legislation  (Choate  v.  Trapp,  224  U.S.  665, 
677) .  S.  1424  does  not  propose  so  to  do. 

The  bill  does  propose  to  prohibit  the  Secretary 
of  the  Interior  from  perfecting  or  completing  allot- 
ments "heretofore  listed  or  scheduled  to  any  of  said 
Indians  which  have  not  been  approved  by  the  Sec- 
retary of  the  Interior  prior  to  the  passage  of  this 
Act."  If  the  lands  so  selected  and  listed  or  sched- 
uled thereupon  become  the  individual  property  of 
the  selectors  and  the  tribal  title  thereupon  became 
extinguished,  the  proposed  legislation,  if  enacted, 
doubtless  would  be  invalid  as  an  unwarranted  in- 
vasion of  private  property  rights.  But  I  am  aware 
of  no  decision,  departmental  or  court,  which  ac- 
cords such  weight  to  an  unapproved  allotment  se- 
lection. In  my  opinion  of  July  17,  1935  (M.  28086) , 
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it  was  held  that  certain  approved  and  unapproved 
allotment  selections  on  the  Fort  Belknap  Reserva- 
tion in  Montana  might  proceed  to  patent  notwith- 
standing the  declaration  in  section  1  of  the  act  of 
June  18,  1934  (48  Stat.  984),  that  thereafter  no 
land  of  any  Indian  reservation  should  be  allotted 
in  severalty  to  any  Indian.  That  opinion,  however, 
rested  primarily  on  the  premise  that  the  inhibition 
against  further  allotments  was  not  intended  to  pre- 
vent the  completion  of  allotments,  mandatorily  pro- 
vided for  in  the  Fort  Belknap  allotment  act,  for  the 
benefit  of  the  remaining  few  unallotted  Indians 
whose  right  to  allotment  under  the  allotment  act 
became  fixed  long  prior  to  the  passage  of  the  pro- 
hibitory legislation.  Neither  that  opinion  nor  any 
of  the  numerous  decisions  cited  therein  is  authority 
for  the  proposition  that  an  unapproved  allotment 
selection  confers  an  absolute  property  right  in  the 
selector  to  the  extent  of  precluding  Congress  from 
forbidding  that  mode  of  disposition  of  tribal  prop- 
erty. That  an  unapproved  allotment  selection  does 
not  have  such  a  far-reaching  effect  is  established  by 
the  case  of  Chase,  Jr.  v.  United  States,  supra.  Chase, 
Jr.,  who  was  a  member  of  the  Omaha  Tribe  of  In- 
dians, selected  and  claimed  an  allotment  of  80  acres 
of  land  on  the  Omaha  Reservation.  The  Secretary 
of  the  Interior  having  declined  to  approve  his 
selection,  suit  was  brought  to  obtain  a  decree  for 
allotment  under  the  act  of  February  6,  1901  (31 
Stat.  760) .  The  United  States  moved  to  dismiss  the 
bill  and  the  trial  court  sustained  the  motion.  On 
appeal,  the  Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit, reversed  the  trial  court  and  held,  among  other 
things,  that  the  plaintiff  was  entitled  under  the  then 
existing  law  to  an  allotment  of  40  acres.  The 
case  was  accordingly  remanded  to  the  trial  court 
with  instructions  to  permit  the  defendant  to  answer. 
238  Fed.  889.  The  case  was  then  retried  on  its  merits 
and  a  decree  of  dismissal  entered  for  the  reason 
that  Congress  in  the  meantime  had  repealed  the 
laws  under  which  the  plaintiff  was  entitled  to  an 
allotment.  The  decree  was  affirmed  on  appeal  by 
the  Circuit  Court  of  Appeals  and  by  the  United 
States  Supreme  Court,  both  courts  holding  that 
Chase,  Jr.  had  not  obtained  a  vested  right  in  the 
selected  lands  and  that  Congress  had  plenary  power 
at  any  time  to  change  the  mode  of  disposition  of  the 
unallotted  lands.  In  the  course  of  its  decision,  the 
Circuit  Court  of  Appeals  stated: 

"If  we  should  concede  that  Chase,  Jr.,  had 
a  floating  right  in  the  unallotted  lands,  that 
right  did  not  attach  to  a  particular  tract  of  land 
To  the  same  effect  is  Clay  v.  United  States,  282 
until  such  tract  of  land  had  been  definitely  lo- 
cated, selected,  and  set  apart  to  the  allottee." 


Fed.  268.  That  was  a  suit  for  allotment  brought  by 
the  heir  of  two  Omaha  Indians  whose  selections  in 
allotment  had  not  been  approved  and  the  applica- 
tion of  the  heir  in  their  right  had  been  denied  be- 
cause of  the  death  of  the  claimants  before  the  allot- 
ments were  completed.  Rejecting  the  claim  of  the 
heir,  the  court  said: 

"*  *  *  The  United  States  denied  the  right  of 
appellant  to  an  allotment,  for  the  reason  that 
the  persons  entitled  thereto,  the  mother  and 
daughter,  had  died  before  any  allotments  were 
made.  Woodbury  v.  U.S.,  170  Fed.  302,  95 
CCA.  498;  La  Roque  v.  U.S.,  239  U.S.  62,  36 
Sup.  Ct.  22,  60  L.  Ed.  147.  These  cases  support 
the  proposition  that,  until  the  allotments  were 
made,  the  right  thereto  was  a  mere  float,  and 
from  its  nature  would  not  descend  to  heirs. 
Whether  those  cases  are  conclusive  as  to  the 
rights  of  appellant  in  this  case  need  not  be 
determined,  as  we  are  clearly  of  the  opinion 
that  the  Act  of  May  11,  1912  (37  Stat.  Ill), 
as  construed  by  the  Supreme  Court  in  the 
case  of  Hiram  Chase,  Jr.  v.  U.S.,  256  U.S.  1, 
41  Sup.  Ct.  417,  65  L.  Ed.  801  (April  11,  1921), 
cut  off  all  right  of  appellant  to  an  allotment 
under  the  act  of  1893." 

Mere  selection  thus  is  not  enough  to  establish  a 
vested  property  right  in  the  individual  Indian.  The 
land  in  addition  must  be  set  apart  to  the  allottee, 
and  this  is  usually  accomplished  by  the  issuance 
of  a  trust  patent  for  the  land  after  the  allotment 
selection  has  been  approved  by  the  Secretary  of  the 
Interior.  Whether  any  step  in  the  allotment  process 
short  of  actual  issuance  of  the  trust  patent  is  suffi- 
cient to  divest  the  tribal  title  and  vest  the  same  in 
the  allottee  is  open  to  serious  question  in  view  of 
the  decision  of  the  United  States  Supreme  Court  in 
United  States  v.  Reynolds,  250  U.S.  104,  in  which 
it  is  indicated  that  even  approval  by  the  Secretary 
of  the  Interior  is  not  absolute  or  final.  The  ques- 
tion in  any  event,  in  so  far  as  the  Mission  Indians 
are  concerned,  is  removed  from  controversy  by  the 
express  provisions  of  the  act  of  1891.  Section  3  of 
that  act,  in  providing  for  the  issuance  of  a  final 
fee  patent  to  the  band  or  village,  excludes  only 
lands  "previously  patented  in  severalty,"  thereby 
recognizing  that  the  tribal  title  is  not  extinguished 
until  a  trust  patent  has  issued  to  an  individual  al- 
lottee. In  section  5,  dealing  with  the  issuance  of 
trust  patents  to  individual  Indians,  it  is  provided 
that  such  patents  "when  issued,  shall  override  the 
patent  authorized  to  be  issued  to  the  band  or  village 
as  aforesaid,  and  shall  separate  the  individual  allot- 
ment from  the  lands  held  in  common,"  again  rec- 
ognizing tribal  ownership  until  the  individual  trust 
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patent  issues.  Finally,  in  section  8,  dealing  with 
grants  of  rights  of  way  for  various  purposes,  it  is 
provided  that  contracts  therefor  may  be  made,  sub- 
ject to  the  approval  of  the  Secretary  of  the  In- 
terior, with  the  band  or  village  prior  to  issuance  of 
individual  trust  patents,  but  with  the  individual 
allottee  after  a  trust  patent  has  issued  to  him  as 
provided  in  section  5.  This  is  a  clear  and  definite 
recognition  that  no  property  rights  vest  in  the  in- 
dividual allottee  until  the  trust  patent  actually 
issues.  From  these  repeated  declarations,  I  conclude 
that  the  lands  of  these  Mission  Indian  bands  or 
villages  remain  in  communal  ownership  until  trust 
patents  have  issued  to  individual  allottees  and  that 
until  that  time,  it  is  competent  for  Congress  to 
abandon  the  purpose  to  distribute  such  lands  in 
severalty,  or  adopt  another  mode  of  distribution, 
or  pursue  such  other  course  as  to  it  seems  better 
for  the  Indians.  Sizemore  v.  Brady,  supra.  The 
second  question  is  answered  accordingly. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 
Approved:  April  8,  1937. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Reservation  of  Waters— Alaska 

56  I. D.  110 

M-28978 

The  Honorable, 

The  Secretary  of  the  Interior. 


April   19,   1937. 


My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  on  the  questions 
raised  by  the  Indian  Office  as  to  whether  section 
2  of  the  act  of  May  1,  1936  (49  Stat.  1250) ,  extend- 
ing the  provisions  of  the  Indian  Reorganization  Act 
to  Alaska,  authorizes  the  Secretary  of  the  Interior  to 
reserve  for  the  natives  of  Alaska,  in  order  to  protect 
their  fishing  rights,  (a)  waters  in  connection  with 
reservations  of  land  made  under  that  section,  and 
(b)  waters  where  there  are  no  lands  being  reserved 
in  connection  therewith;  and  if  so,  whether  waters 
may  be  withdrawn  extending  as  far  from  the  shore 
as  the  territorial  limits  of  Alaska.  Section  2  of  the 
act  follows: 

"SEC.  2.  That  the  Secretary  of  the  Inte- 
rior is  hereby  authorized  to  designate  as  an  In- 
dian reservation  any  area  of  land  which  has 
been  reserved  for  the  use  and  occupancy  of 
Indians  or  Eskimos  by  section  8  of  the  Act  of 
May  17,  1884  (23  Stat.  26) ,  or  by  section  14  or 


section  15  of  the  Act  of  March  3,  1891  (26  Stat. 
1101),  or  which  has  been  heretofore  reserved 
under  any  executive  order  and  placed  under 
the  jurisdiction  of  the  Department  of  the  In- 
terior or  any  bureau  thereof,  together  with 
additional  public  lands  adjacent  thereto, 
within  the  Territory  of  Alaska,  or  any  other 
public  lands  which  are  actually  occupied  by 
Indians  or  Eskimos  within  said  Territory: 
Provided,  That  the  designation  by  the  Secre- 
tary of  the  Interior  of  any  such  area  of  land 
as  a  reservation  shall  be  effective  only  upon  its 
approval  by  the  vote,  by  secret  ballot,  of  a  ma- 
jority of  the  Indian  or  Eskimo  residents  thereof 
who  vote  at  a  special  election  duly  called  by 
the  Secretary  of  the  Interior  upon  thirty  days' 
notice:  Provided,  however,  That  in  each  in- 
stance the  total  vote  cast  shall  not  be  less  than 
30  per  centum  of  those  entitled  to  vote:  Pro- 
vided further,  That  nothing  herein  contained 
shall  affect  any  valid  existing  claim,  location, 
or  entry  under  the  laws  of  the  United  States, 
whether  for  homestead,  mineral,  right-of-way, 
or  other  purpose  whatsoever,  or  shall  affect  the 
rights  of  any  such  owner,  claimant,  locator,  or 
entryman  to  the  full  use  and  enjoyment  of  the 
land  so  occupied." 

In  answering  the  questions  raised  I  am  assisted 
by  the  attitude  and  opinions  of  the  Circuit  Court 
of  Appeals  of  the  Ninth  Circuit  and  of  the  Supreme 
Court  in  the  Alaska  Pacific  Fisheries  case  (270  Fed. 
274  and  248  U.S.  78)  ,  which  involved  the  analogous 
question  of  whether  the  waters  adjacent  to  the 
Annette  Islands  Indian  Reservation  in  Alaska  were 
or  could  be  included  in  that  reservation.  The  res- 
ervation had  been  created  by  section  15  of  the  act 
of  March  3,  1891  (26  Stat.  1101) ,  providing  for  the 
reservation  of  "a  body  of  lands  known  as  Annette 
Islands"  for  the  use  of  the  Metlakhatla  Indians.  In 
1916  the  President  by  proclamation  stated  that  it 
was  necessary  to  withdraw  the  waters  adjacent  to 
the  islands  for  the  purpose  of  developing  an  Indian 
fishing  industry,  and  reserved  the  waters  within 
3,000  feet  of  the  shore  at  mean  low  tide.  There  was 
no  express  statutory  authority  for  an  extension  of 
the  reservation  by  Executive  action. 

In  the  Alaska  Pacific  Fisheries  case  the  United 
States  sought  to  enjoin  an  outsider  from  placing 
nets  in  the  waters  within  the  3,000-foot  limit.  The 
Circuit  Court  of  Appeals  affirmed  the  granting  of 
an  injunction  on  the  ground  that  the  President, 
under  his  general  authority,  could  reserve  parts  of 
the  public  domain,  including  territorial  waters  in 
Alaska,  for  Indian  use,  and  that  his  reservation  of 
the  waters  adjacent  to  the  Annette  Islands  for  fish- 
ing purposes  was  a  reasonable  and  practical  effec- 
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tuation  of  the  purposes  of  the  act  creating  the  res- 
ervation since  the  Indians  depended  on  fishing  in 
these  waters  for  their  sustenance.  However,  since 
this  decision  was  rendered  the  acts  of  June  30,  1919 
(41  Stat.  34),  and  March  3,  1927  (44  Stat.  1347), 
have  been  passed  prohibiting  the  withdrawal  of 
public  lands  of  the  United  States  for  Indian  res- 
ervations or  the  enlargement  of  existing  reserva- 
tions except  by  act  of  Congress.  These  acts  would 
appear  to  apply  to  Alaska.  But  without  expressly 
deciding  their  application,  since  the  question  has 
not  been  previously  determined  and  is  not  in  issue 
here,  it  is  doubtful,  in  view  of  these  statutes, 
whether  reliance  can  be  placed  upon  the  rationale 
of  the  Circuit  Court  decision,  that  the  Executive 
Department  may  supplement  an  act  of  Congress 
by  withdrawing  necessary  land  or  water  to  add  to 
an  existing  reservation.  Accordingly,  unless  the  au- 
thority for  the  withdrawal  by  the  Secretary  of  the 
Interior  of  adjacent  waters  can  be  found  in  section 
2  of  the  Alaska  Reoganization  Act,  it  is  believed 
that  the  Secretary  cannot  make  such  withdrawals. 
The  question  is  then  purely  one  of  statutory  con- 
struction. 

The  Supreme  Court  in  upholding  the  granting 
of  an  injunction  in  the  Alaska  Pacific  Fisheries  case, 
looked  at  the  problem  as  one  of  interpretation  of 
the  statute  creating  the  reservation.  It  set  forth  as 
follows  the  method  of  approach  which  should  be 
used  in  determining  such  a  question  of  statutory 
interpretation: 

"As  an  appreciation  of  the  circumstances  in 
which  words  are  used  usually  is  conducive  and 
at  times  is  essential  to  a  right  understanding 
of  them,  it  is  important,  in  approaching  a  solu- 
tion of  the  question  stated,  to  have  in  mind  the 
circumstances  in  which  the  reservation  was 
created— the  power  of  Congress  in  the  premises, 
the  location  and  character  of  the  islands,  the 
situation  and  needs  of  the  Indians  and  the  ob- 
ject to  be  attained." 

The  court  held  that  the  power  of  Congress  to  re- 
serve the  adjacent  waters  was  undoubted,  since  such 
waters  were  the  property  of  the  United  States  and 
subject  to  its  dominion  and  sovereignty.  It  found 
that  the  purpose  of  creating  the  reservation  was  to 
assist  the  Indians  in  their  effort  to  become  self  sus- 
taining and  advance  in  civilized  life,  and  that  the 
facts  showed  that  the  Indians  were  primarily  fisher- 
men and  could  not  sustain  themselves  from  the  use 
of  the  upland  alone  but  that  the  use  of  the  adjacent 
fishing  grounds  was  equally  essential.  The  court 
believed  that  Congress  intended  to  conform  its  ac- 
tion to  the  situation  and  needs  of  the  Indians  and 
therefore   held   that    the   legislation   reserving   the 


"body  of  lands  known  as  Annette  Islands"  included 
in  the  reservation  the  adjacent  waters.  The  court 
also  restated  the  principle  that  statutes  passed  for 
the  benefit  of  Indian  tribes  should  be  liberally  con- 
strued in  their  favor. 

If  this  method  and  ruling  is  applied  to  the  instant 
question  it  would  follow  that  section  2  of  the  1936 
Alaska  Act  may  likewise  be  construed  as  intending 
to  allow  the  reservation  of  fishing  rights  essential 
to  the  reservations  created  under  that  act.  It  is  the 
same  power  of  Congress  that  is  being  exercised.  The 
purposes  of  this  act  are  identical  with  those  which 
surrounded  the  act  reserving  the  Annette  Islands 
Reservation  and  are  hereby  plainly  expressed  in  the 
statute.  The  act  recites  the  title  of  the  Indian  Re- 
organization Act  (48  Stat.  984),  June  18,  1934, 
which  states  as  its  purposes  "to  conserve  and  de- 
velop Indian  lands  and  resources;  to  extend  to  In- 
dians the  right  to  form  business  and  other  orga- 
nization; to  establish  a  credit  system  for  Indians 
*  *  *."  It  is  well  known,  as  is  recited  in  the  opin- 
ions of  the  Supreme  Court  and  the  Circuit  Court 
of  Appeals  concerning  the  Metlakhatla  Indians, 
that  the  natives  of  Alaska  are  not  naturally  agri- 
cultural and  depend  chiefly  on  fishing  and  hunting 
for  their  livelihood.  The  fish  of  the  Alaska  coast 
region  is  one  of  their  major  resources  and  there- 
fore appropriate  to  be  conserved  under  the  Reor- 
ganization Act  in  connection  with  their  reserva- 
tions. Moreover,  a  large  number  of  the  organizations 
developed  under  the  Reorganization  Act,  particu- 
larly in  southeast  Alaska,  will  be  fisheries  and  fish 
canneries.  It  will  be  these  fish  enterprises,  similar 
to  the  successful  enterprise  developed  by  the  In- 
dians of  the  Annette  Islands,  which  will  be  major 
users  of  the  credit  system  established  under  the 
Reorganization  Act.  The  Alaska  Reorganization 
Act  provides  that  the  Indians  may  be  organized,  not 
as  bands  or  tribes,  but  as  groups  having  "a  common 
bond  of  occupation."  One  of  the  most  usual  bonds 
of  occupation  is  that  of  fishing  and  it  is  certain  that 
many  of  the  communities  organized  under  the  Re- 
organization Act  will  be  fishing  communities.  The 
economic  purpose  of  this  legislation  extending  the 
Reorganization  Act  to  Alaska  was  made  clear  in  the 
report  by  the  Interior  Department  to  Congress  on 
this  act  when  it  was  introduced.  The  report  stated 
that  since  the  original  Indian  Reorganization  Act 
did  not  extend  the  right  of  incorporation  and  en- 
joyment of  credit  privileges  to  Alaska,  the  Alaska 
Act  was  designed  to  remedy  this  omission.  From 
these  facts  it  is  evident  that  the  purpose  of  the 
Alaska  Act  would  be  seriously  frustrated  if  the 
reservations  designated  under  it  could  not  embrace 
the   major  resource  of  many  of   the   Indian   orga- 
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Act  is  not  materially  more  confining  in  its  applica- 
tion than  that  which  was  used  in  the  act  reserving 
the  Annette  Islands  Reservation.  Instead  of  the 
words  "body  of  lands"  the  words  are  used,  "any 
area  of  land"  and  "additional  public  lands  adjacent 
thereto  *  *  *  or  any  other  public  lands  which  are 
actually  occupied  by  Indians  or  Eskimos."  The  term 
"public  lands"  is  synonymous  with  the  term  "pub- 
lic domain,"  and  the  tidewaters  of  the  territories  of 
the  United  States  and  the  lands  under  them  have 
been  classified  as  part  of  the  public  domain  since 
they  belong  exclusively  to  the  United  States  Gov- 
ernment and  are  subject  to  its  disposition.  Shivley 
v.  Bowlby,  152  U.S.  1;  Alaska  Pacific  Fisheries  v. 
United  States,  248  U.S.  at  87;  240  Fed.  at  281,  282. 
It  has  been  said  that  the  United  States  holds  these 
tidewaters  and  submerged  lands  in  trust  for  the 
benefit  of  the  whole  people  and  that  these  waters 
and  lands  have  never  been  disposed  of  under  gen- 
eral laws.  It  is  believed  that  neither  of  these  propo- 
sitions is  violated  by  the  proposed  interpretation 
of  section  2  of  the  Alaska  Reorganization  Act.  The 
Circuit  Court  of  Appeals  in  the  Alaska  Pacific  Fish- 
eries case  stated  that  the  reservation  of  the  adjacent 
waters  for  the  use  of  the  Indians  of  the  Annette 
Islands  Reservation  was  not  in  conflict  with  the 
trust  obligation  of  the  United  States  since  such 
action  protected  the  food  supply  of  a  whole  tribe 
of  Indians  who  might  otherwise  become  a  public 
charge.  And  section  2  of  the  Alaska  Reorganiza- 
tion Act  is  not  a  general  law  providing  for  the  dis- 
position of  tidewaters  but  a  limited  law  providing 
only  for  the  designation  of  the  particular  kind  of 
reservations  which  come  within  the  classifications 
listed  in  section  2. 

The  reservations  to  be  designated  under  section 
2  must  fall  within  one  of  the  following  three  classes: 
first,  areas  which  have  already  been  reserved  under 
the  legislation  specified  or  by  Executive  order.  The 
specification  in  this  class  of  the  legislation  which 
created  the  Annette  Islands  Reservation  is  further 
evidence  of  the  fact  that  Congress  intended  adjacent 
waters  to  be  included  in  the  reservations  desig- 
nated, since  if  the  Secretary  is  to  exercise  his  au- 
thority under  section  2  to  declare  the  Annette  Is- 
lands an  Indian  reservation,  it  would  be  obligatory 
upon  him  to  include  the  adjacent  waters  already 
recognized  as  part  of  the  reservation.  The  second 
category  consists  of  existing  reservations,  "together 
with  additional  public  lands  adjacent  thereto, 
within  the  Territory  of  Alaska."  In  view  of  the 
rulings  of  the  Supreme  Court  previously  discussed, 
this  language  may  be  said  to  permit  the  Secretary 
to  declare  territorial  waters  adjacent  to  existing 
reservations  to  be  part  of  the  reservations.  The 
third  category  consists  of  other  public  lands  not 
connected  with  existing  reservations  but  occupied 


by  Indians  or  Eskimos.  This  permits  entirely  new 
reservations.  If  the  language  in  this  category  were 
not  modified  elsewhere  in  the  act,  it  might  be  reas- 
onable to  hold,  in  reply  to  question  (b)  of  the  In- 
dian Office,  that  fishing  waters  used  by  the  natives 
but  not  connected  with  any  reservation  might  be 
reserved  under  this  section.  However,  I  believe  that 
the  act  read  as  a  whole  indicates  that  the  principal 
part  of  every  reservation  designated  under  section 
2  must  be  land  upon  which  the  natives  are  actually 
residing.  The  first  proviso  in  section  2  requires  that 
the  designation  be  approved  by  a  majority  vote  of 
the  native  residents  of  the  proposed  reservation. 
This  proviso  could  not  be  fulfilled  if  a  reservation 
were  declared  which  consisted  only  of  fishing 
waters.  Moreover,  the  phrase,  "actually  occupied" 
implies  residence  rather  than  mere  use. 

It  is  therefore  my  opinion  that  the  waters  not 
connected  with  any  reservation  of  the  uplands  can- 
not be  independently  reserved  under  section  2  of 
the  Alaska  Act  but  that  waters  adjacent  to  any 
lands  already  reserved  or  being  reserved  can  be 
reserved  for  the  natives  occupying  the  rest  of  the 
reservation.  My  answer  to  part  (a)  of  the  first 
question  is  therefore  in  the  affirmative  and  to  part 
(b)  in  the  negative. 

My  answer  to  the  second  question,  namely, 
whether  waters  may  be  withdrawn  extending  as 
far  from  the  shore  as  the  territorial  limits  of  Alaska, 
must  likewise  be  answered  in  the  negative  on  the 
facts  now  available.  The  test  applied  by  the  Su- 
preme Court  in  recognizing  the  waters  adjacent  to 
the  Annette  Islands  as  part  of  the  Annette  Islands 
Reservation  was  that  these  waters  were  an  essen- 
tial part  of  the  reservation  intended  for  Indian  use 
and  that  these  waters  were  generally  considered 
part  of  the  islands.  I  am  of  the  opinion  that  sec- 
tion 2  of  the  Alaska  Act  does  not  authorize  any 
further  withdrawal  than  that  which  can  be  justi- 
fied under  the  test  formulated  by  the  Supreme 
Court,  that  is,  so  much  of  the  waters  adjacent  to 
any  reservation  as  are  essential  for  effective  use  of 
the  reservation  and  extending  only  so  far  as  can 
be  reasonably  considered  an  integral  part  of  the 
reservation.  It  appears  that  for  all  practical  pur- 
poses the  extent  of  water  designated  by  the  Presi- 
dent in  connection  with  the  Annette  Islands  Reser- 
vation,namely, 3,000  feet  from  the  shore  at  mean  low 
tide,  should  be  used  as  the  standard  and  even  as  the 
maximum  unless  it  is  shown  that  the  natives  have 
been  using  and  actually  need  a  further  area.  An 
extension  of  the  area  of  Indian  reservations  to 
great  lengths  in  the  territorial  waters  of  Alaska 
would  seriously  conflict  with  the  authority  of  the 
Secretary  of  Commerce,  given  in  various  acts  of 
Congress,  to  regulate  fishing  in  the  territorial 
waters,  and  with  the  policy  of  Congress  expressed 
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in    those   acts    of   providing    equal    fishing    oppor- 
tunities to  all  citizens. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  April  19.  1937. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Status  of  Nahma  and  Beaver  Indians 


May  1, 1937. 

Memorandum   to  the  Commissioner 
of  Indian  Affairs. 

The  Organization  Division  requested  an  exam- 
ination in  this  office  of  the  statuts  of  the  Nahma 
and  Beaver  Island  Indians  in  Michigan,  with  a 
view  to  determining  their  opportunities  for  orga- 
nization under  the  Indian  Reorganization  Act.  In 
the  memorandum  presented  by  the  Organization 
Division  the  following  information  on  these  groups 
is  given: 

"1.  The  Nahma  Indians  are  located  at 
Nahma,  Michigan  in  Delta  County  Upper  Pen- 
insula) .  I  am  advised  that  they  are  members  of 
the  Ottawa  Tribe  but  are  today  inter-married 
with  the  Chippewa  Tribe.  The  exact  number 
is  not  known,  but  there  are  about  90  children 
from  one  group  attending  school. 

"2.  The  Beaver  Island  Indians  are  located 
on  Beaver,  North  Fox,  South  Fox,  Hog  and 
High  Islands  in  Lake  Michigan  within  the  ter- 
ritorial jurisdiction  of  the  State  of  Michigan. 
They  are  descendants  of  the  Chippewa  Tribe 
and  number  between  200  and  300  persons.  Mr. 
Cavill  visited  these  islands  in  1918  and  com- 
piled an  appraisal  and  estimate  of  some  30 
allotments." 

Aside  from  this  information  there  appears  to  be 
very  little  material  available  in  the  Interior  Depart- 
ment bearing  upon  their  band  status.  The  Indian 
Office  Mails  and  Files  Division  reported  that  they 
have  no  files  on  these  groups.  A  search  of  the  files 
on  the  Ottowa  and  Chippewa  Indians  generally  for 
the  last  20  years  reveals  no  material  on  these  In- 
dians. The  only  evidence  on  the  status  of  these 
Indians  is  the  last  treaty  made  with  the  Ottawa 
and  Chippewa  Indians,  that  of  July  31,  1855  (11 
Stat.  621),  and  the  interpretations  put  upon  it  by 
the  Department. 
The   treaty  of   1855   provided   that  various   sec- 


tions of  land  in  Michigan  should  be  set  aside  for 
a  number  of  different  bands.  The  third  paragraph 
reads  as  follows: 

"For  the  Beaver  Island  Band— High  Island, 
and  Garden  Island,  in  Lake  Michigan,  being 
fractional  townships  38  and  39  north,  range  1 1 
west— 40  north,  range  10  west,  and  in  part  39 
north,  range  9  and  10  west." 

The  fourth  paragraph  provides  as  follows: 

"For  the  Cross  Village,  Middle  Village, 
L'Arbrechroche  and  Bear  Creek  bands,  and 
of  such  Bay  du  Noc  and  Beaver  Island  Indians 
as  may  prefer  to  live  with  them,  townships  34 
to  39,  inclusive,  north,  range  5  west— townships 
34  to  38,  inclusive,  north,  range  6  west— town- 
ships 34,  36,  and  37  north,  range  7  west,  and  all 
that  part  of  township  34  north,  range  8  west, 
lying  north  of  Pine  River." 

There  is  no  mention  of  the  Nahma  Indians  as  such 
but  it  may  be  that  the  reference  to  the  "Bay  du 
Noc"  Indians  refers  to  the  Nahma  Indians  since 
the  Town  of  Nahma  is  situated  on  the  Big  Bay  due 
Noc.  In  any  case  the  Bay  du  Noc  Indians  are  not 
referred  to  as  a  band.  This  treaty  was  signed  by 
five  groups  of  bands,  namely,  the  Sault  Ste.  Marie 
Bands,  Grand  River  Bands,  Grand  Traverse  Bands, 
Little  Traverse  Bands,  and  Mackinac  Bands.  These 
five  groups  were  composed  of  numerous  subbands, 
each  with  a  chief  and  his  following.  Possibly,  the 
Nahma  and  Beaver  Island  Indians  were  such  sub- 
bands.  But  neither  in  the  signature  to  the  treaty 
nor  in  the  band  rolls  made  for  the  payment  of 
treaty  annuities  are  these  subbands  designated  by 
name. 

Article  V  of  the  1855  treaty  provides  that  the 
tribal  organization  of  the  Ottawa  and  Chippewa 
Indians  "is  hereby  dissolved"  and  that  future  nego- 
tiations in  reference  to  any  matters  contained  in 
the  treaty  should  be  carried  on  only  with  those 
Indians  locally  interested.  This  article  has  been 
consistently  interpreted  by  the  Interior  Depart- 
ment, for  as  far  back  as  the  available  files  go,  as 
providing  for  the  dissolution  of  all  tribal  relations, 
including  band  relations,  and  the  Interior  Depart- 
ment has  refused  to  recognize  any  of  the  Ottawa 
and  Chippewa  groups  as  bands.  A  sample  of  this 
attitude,  which  is  repeated  in  innumerable  instances 
of  correspondence  with  Ottawa  and  Chippewa  In- 
dians, in  the  letter  of  February  15,  1917,  to  Mr. 
Eugene  Hamlin  concerning  his  credentials  as  a 
representative  of  Ottawa  and  Chippewa  Indians 
near  Harbor  Springs,  Michigan: 
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"Receipt  is  acknowledged  of  your  letter  of 
February  9,  1917,  in  which  you  say  that  you 
have  been  chosen  as  a  delegate  by  certain  of  the 
Ottawa  and  Chippewa  Indians  of  Michigan, 
and  ask  whether  or  not  your  credentials  will 
be  properly  recognized  to  the  end  that  you  may 
be  accorded  a  hearing  when  you  visit  this  city. 

"In  answer  you  are  advised  that  the  Ottawa 
and  Chippewa  tribes  of  Indians  many  years  ago 
became  citizens  of  the  United  States  and  of  the 
state  in  which  they  reside  and  are  now  not  un- 
der the  jurisdiction  and  control  of  the  Gov- 
ernment. The  Office  could  not,  therefore,  save 
in  a  merely  advisory  capacity,  interfere  in  any 
of  your  personal  matters,  nor  could  it  approve 
your  appointment  or  selection  by  a  number  of 
your  people  as  a  delegate.   *   *   *" 

"Of  course  it  is  to  be  understood  that  you 
or  any  of  your  people  who  may  visit  this  city 
do  so  on  their  own  responsibility  and  must 
look  to  their  own  resources  for  their  expenses, 
etc." 


Indians.  The  land  set  aside  under  the  third  and 
fourth  paragraphs  of  the  1855  treaty,  quoted  above, 
was  entirely  allotted  and  fee  patented  to  individual 
Indians  under  other  provisions  of  that  treaty.  The 
Executive  order  of  August  9,  1855,  provided  for  the 
withdrawal  from  sale  of  a  number  of  sections  and 
townships  in  Michigan  to  carry  out  the  1855 
treaty,  in  which  order  High  Island  and  Garden 
Island  are  named.  However,  all  this  land  was  dis- 
posed of  by  fee  patenting  in  the  manner  provided 
by  the  treaty.  No  land  of  these  Indians  remains  in 
trust  status. 

Accordingly  I  am  of  the  opinion  that  the  Nahma 
and  Beaver  Island  Indians  do  not  enjoy  a  status 
either  as  recognized  bands  or  as  Indians  on  a  res- 
ervation entitling  them  to  be  organized  under  the 
Indian  Reorganization  Act  and  that  the  only 
method  of  providing  benefits  is  through  the  selec- 
tion of  those  Indians  among  them  who  are  of  one 
half  or  more  Indian  blood  and  the  purchase  of  land 
for  them  and  their  subsequent  organization. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


The  most  recent  test  of  the  attitude  of  the  In- 
terior Department  on  the  band  status  of  the  Ottawa 
and  Chippewa  groups  occurred  with  relation  to  the 
Sault  Ste.  Marie  Bands  of  Chippewa.  A  thorough 
investigation  of  the  history  of  these  bands  was  un- 
dertaken in  an  effort  to  prove  their  band  status.  It 
was  found  that  a  separate  treaty  was  entered  into 
with  these  bands  subsequent  to  the  July  31,  1855 
treaty;  that  they  were  enrolled  as  separate  bands 
in  the  money  payment  rolls  of  Ottawas  and  Chip- 
pewas  from  1857  to  1867;  that  they  retained  their 
formal  band  organization  down  to  the  present  time 
and  continuous  correspondence  had  been  carried 
on  between  their  band  representatives  and  the  In- 
dian Office.  However,  in  spite  of  this  evidence  tend- 
ing to  show  their  actual  band  status  the  Interior 
Department  refused  to  accord  them  legal  recogni- 
tion as  a  band,  in  view  of  the  dissolution  of  the 
Ottawa  and  Chippewa  Tribe  under  the  1855  treaty 
and  the  cessation  of  the  exercise  of  guardian  over 
these  Indians  for  nearly  half  a  century. 

If  the  Sault  Ste.  Marie  Bands  were  not  in  a  posi- 
tion to  be  recognized  as  a  band  by  the  Interior  De- 
partment it  is  out  of  the  question  to  establish  any 
existing  band  status  for  the  Mahna  and  Beaver 
Island  Indians  in  view  of  the  paucity  of  any  evi- 
dence on  the  subject  and  in  view  of  the  fact  that 
there  is  no  showing  in  any  treaty  that  the  Nahma 
Indians  were  even  recognized  originally  as  a  band. 

There  is  no  possibility  of  approaching  organiza- 
tion for  these  Indians  through  their  present  land 
status  as  there  are  not  existing  reservations  for  these 
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May  5, 1937. 


Memorandum  to  the  Commissioner 
of  Indian  Affairs: 


The  proposed  letter  to  Superintendent  Roberts 
concerning  the  leasing  of  agency  reserves  by  the 
Tribal  Council,  in  reply  to  his  letter  of  February 
12,  is  returned  herewith  as  I  am  of  the  opinion  that 
the  proposed  letter  does  not  provide  sufficient  in- 
formation on  this  question,  evidently  a  troublesome 
one  on  that  reservation,  and  that  the  letter  does  not 
accurately  express  the  legal  position  or  policy  of 
the  Department  on  this  matter. 

The  question  apparently  raised  by  Superintend- 
ent Roberts  is  whether  the  Tribal  Council  can  take 
the  initiative  in  leasing  agency  and  school  reserves 
regardless  of  their  contemplated  use  by  the  agency. 
The  use  of  agency  and  school  reserves  is  under  the 
direct  control  of  the  agency  and  the  council  cannot 
stipulate  their  use.  However,  if  the  agency  is  not 
using  the  reserves  for  administrative  or  educational 
purposes,  then,  if  the  reserves  are  on  tribal  land, 
they  may  be  leased  by  the  Tribal  Council,  subject 
to  departmental  approval  as  provided  by  the  tribal 
constitution.  I  am  informed  by  representatives  of 
the  Land  Division  of  the  Indian  Office  that  this  is 
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the  customary  policy  as  regards  this  matter.  The 
opinion  of  that  division  is  expressed  in  a  memo- 
randum to  Mr.  Daiker  dated  February  26,  1937,  con- 
tained in  a  second  file  which  I  am  attaching  hereto. 
From  this  file  it  appears  that  a  letter  dealing  with 
this  subject  was  sent  from  the  Commissioner  to 
Superintendent  Roberts,  and  copies  to  other  Sioux 
agencies  in  South  Dakota,  on  March  17.  This  letter 
contains  the  following  statement: 

"It  is  the  opinion  of  the  Office  that  lands  set 
aside  by  Department  order  as  reserves  for  the 
agency  and  school  remain  under  the  control 
of  the  superintendent  until  such  time  as  they 
are  formally  restored  to  the  use  of  the  tribe." 

It  is  believed  that  the  requirement  that  the  land 
be  formally  restored  to  the  use  of  the  tribe  is  not 
correct.  The  agency  and  school  reserves  at  Pine 
Ridge  are  reserves  of  tribal  land  and  not  reserves 
owned  exclusively  by  the  Government.  They  were 
set  aside  merely  by  departmental  order,  except  for 
those  reserves  on  the  portion  of  the  reservation 
opened  under  the  act  of  May  27,  1910  (36  Stat. 
440)  ,  which  were  set  aside  by  the  Secretary  under 
authority  of  that  act.  The  lands  in  question  were 
"bought  and  paid  for"  by  the  Indians,  within  the 
meaning  of  United  States  Code,  Title  25,  section 
397.  The  tribe  would  therefore  have  authority  to 
lease  the  land  at  any  time  that  the  agency  no 
longer  desires  to  use  the  land  for  the  purposes  for 
which  it  was  reserved.  The  leasing  of  agency  or 
school  reserves  to  outsiders  is  not  a  use  of  the  land 
for  agency  or  school  purposes,  and  the  Council 
should  participate  in  its  leasing  to  the  same  extent 
as  in  the  leasing  of  other  tribal  land.  Since  under 
the  Pine  Ridge  constitution  the  council  can  itself 
make  the  lease  rather  than  merely  consenting  to  a 
lease  made  by  the  agency,  the  same  procedure 
would  apply  whenever  the  opportunity  arises  of 
leasing  agency  or  school  reserves. 

There  seems  also  to  be  a  question  of  the  privilege 
of  leasing  timber  reserves  by  the  Tribal  Council.  I 
am  informed  by  representatives  of  the  Forestry  Di- 
vision of  the  Indian  Office  that  leasing  of  tribal 
timber  reserves  is  accomplished  in  the  same  manner 
as  the  leasing  of  other  tribal  land.  At  Pine  Ridge, 
therefore,  the  Tribal  Council  would  be  privileged 
to  lease  the  timber  reserves,  with  proper  approval 
of  the  lease.  As  in  the  case  of  the  agency  and  school 
reserves,  the  timber  reserves  on  the  Pine  Ridge  Res- 
ervation are  of  tribal  land.  They  were  set  aside 
under  the  general  authority  of  the  Secretary  except 
in  the  case  of  the  opened  portion  of  the  reservation, 
in  which  case  they  were  set  aside  under  statutory 
authorization  "for  the  use  of  the  Pine  Ridge  In- 
dians." 


It  is  suggested  that  the  letter  to  Superintendent 
Roberts  in  reply  to  his  letter  of  February  12  be 
revised  to  elaborate  on  the  subject  of  leasing  of 
these  reserves  in  accordance  with  this  outline  of 
the  legal  situation. 

Acting  Solicitor. 


Liquor  Traffic— Alaska 
56  I.D.  137 
M-29147  May  6,  1937. 

The  Honorable 

The  Secretary  of  the  Interior 

My  dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  Indian 
Affairs,  my  opinion  has  been  requested  on  certain 
questions  arising  in  connection  with  the  formula- 
tion of  legislation  for  the  protection  of  the  Indians 
and  other  natives  of  Alaska  from  the  liquor  traffic. 
The  questions  are  stated  and  separately  answered 
below. 

1.  Does  Congress  have  the  authority  to  enact 
legislation  providing  against  the  sale  of  liquor 
to  the  natives  of  Alaska? 

The  authority  of  Congress  to  enact  legislation 
prohibiting  the  sale  of  liquor  to  the  natives  of 
Alaska  is  not  in  my  opinion  open  to  question.  The 
source  of  the  authority  is  twofold.  In  the  first 
place,  Alaska,  although  an  organized  territory 
(Steamer  Coquitlam  v.  United  States,  163  U.S.  346, 
352;  Nagle  v.  United  States,  191  Fed.  141),  is  sub- 
ject to  the  paramount  and  plenary  authority  rest- 
ing in  Congress  to  enact  laws  for  the  government 
of  the  territory  and  its  inhabitants  (United  States 
v.  Kagama,  118  U.S.  375,  379,  380;  Talbott  v. 
Silver  Bow  County,  139  U.S.  438).  The  territorial 
legislature,  by  an  act  approved  May  4,  1933,  estab- 
lished the  Board  of  Liquor  Control,  consisting  of 
the  Governor,  the  Attorney  General,  the  Treasurer, 
the  Auditor,  and  the  Territorial  Highway  Engi- 
neer. To  this  Board  was  given  the  authority  to 
prescribe  rules  and  regulations  governing  the 
"manufacture,  barter,  sale  and  possession  of  intoxi- 
cating liquors  in  the  Territory  of  Alaska."  See  also 
the  act  of  the  territorial  legislature  approved  March 
14,  1935,  by  which  the  duties  of  the  Board  of 
Liquor  Control  were  enlarged  with  directions  to 
provide  a  system  for  local  option  elections.  By  the 
Act  of  Congress  approved  April  13,  1934  (48  Stat. 
583)  ,  the  practical  effect  of  which  was  to  place  the 
Territory  of  Alaska  on  like  footing  with  the  sev- 
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eral  States  in  the  matter  of  the  regulation  and  con- 
trol of  the  liquor  traffic  after  repeal  of  the  Prohibi- 
tion Amendment,  the  creation  of  the  territorial 
Board  of  Liquor  Control  was  ratified  and  approved 
in  the  following  language: 

"That  the  act  of  the  Territorial  Legislature 
of  Alaska  entitled  'An  act  to  create  the  board 
of  liquor  control  and  prescribe  its  powers  and 
duties,'  approved  May  4,  1933,  contained  in 
the  Session  Laws  of  Alaska,  1933,  being  chap- 
ter 109  thereof,  at  pages  193-194,  be,  and  the 
same  hereby  is,  ratified  and  approved,  and 
the  board  thereby  created  shall  have  the 
powers  and  the  authority  conferred  upon  it 
by  the  said  act.  And  any  person,  firm,  or  cor- 
poration, who  shall  violate  any  of  the  rules 
or  regulations  prescribed  by  the  said  board 
governing  the  manufacture,  sale,  barter  and 
possession  of  intoxicating  liquors  in  the  Ter- 
ritory of  Alaska,  or  the  qualifications  of  those 
engaging  in  the  manufacture,  sale,  barter,  and 
possession  of  such  liquors  in  the  said  Terri- 
tory, or  the  payment  of  license  fees  and  ex- 
cise taxes  therefor,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  provided  in  section  2072 
of  the  Compiled  Laws  of  Alaska." 

Under  these  enactments,  the  power  to  regulate 
and  control  the  liquor  traffic  in  Alaska  now  rests 
in  the  Territorial  Board  of  Liquor  Control.  As- 
suming, without  so  deciding,  that  the  regulative 
powers  so  conferred  upon  the  Board  extend  to  all 
inhabitants  of  the  Territory,  Indian  and  white, 
this  would  not  preclude  Congress  from  again  legis- 
ating  on  the  subject.  As  pointed  out  in  United- 
States  v.  Kagama,  supra,  the  territorial  govern- 
ments owe  all  their  powers  to  the  statutes  of  the 
United  States  conferring  upon  them  those  powers 
which  they  exercise,  and  the  powers  so  conferred 
are  subject  "to  be  withdrawn,  modified,  or  re- 
pealed at  any  time  by  Congress."  Accordingly,  it 
is  entirely  competent  for  Congress,  should  it  see 
fit  so  to  do,  to  recall  the  powers  now  vested  in  the 
Territorial  Liquor  Board,  and  legislate  directly  on 
the  subject  of  liquor  control  for  all  of  the  inhabi- 
tants of  the  Territory,  irrespective  of  race  or  color. 

In  the  second  place,  it  has  been  repeatedly  held 
by  the  Department  and  the  courts  that  the  Indians 
and  other  natives  of  Alaska  are  wards  of  the  United 
States  and  that  they,  like  the  Indians  of  the  United 
States  proper,  are  subject  to  such  lee^islation  as 
Congress  shall  see  fit  to  enact  for  their  benefit  and 
protection.  Alaska  Pacific  Fisheries  v.  United 
States,  248  U.S.  78;  Territory  of  Alaska  v.  Annette 
Island  Packing  Co.,  289  Fed.  671;  Territory  of 
Alaska  v.  Annette  Island  Packing  Co.,  6  Alaska  Re- 


ports 585,  601,  604;  United  States  v.  Berrigan,  2 
Alaska  Reports  442;  United  States  v.  Cadzow,  5  Id. 
125;  Nagle  v.  United  States,  191  Fed.  141,  142;  49 
L.D.  592;  50  L.D.  315;  51  L.D.  155;  52  L.D.  597; 
53  I.D.  593;  54  I.D.  15,  39. 

The  Indian  origin  of  some  of  the  natives  of 
Alaska  has  at  times  been  questioned  but  the  point 
is  unimportant  from  the  viewpoint  of  Congres- 
sional power.  The  treaty  of  March  30,  1867  (15 
Stat.  539) ,  by  which  the  Territory  of  Alaska  was 
ceded  to  the  United  States,  makes  no  distinction 
based  on  racial  origin  but  declares  in  Article  III 
that  the  "uncivilized  tribes  will  be  subject  to  such 
laws  and  regulations  as  the  United  States  may, 
from  time  to  time,  adopt  in  regard  to  the  aborigi- 
nal tribes  of  that  country."  And  in  the  opinion  of 
the  Solicitor  for  the  Department,  dated  February 
24,  1932  (53  I.D.  593)  ,  it  is  aptly  stated: 

"Some  disposition  has  been  shown  to  make 
a  distinction  between  the  Indians  of  Alaska 
and  other  natives,  particularly  the  Eskimos. 
It  has  been  asserted  by  ethnologists  that  the 
Eskimos  are  not  of  Indian  but  more  likely  are 
of  Manchurian  and  Chinese  origin.  After  the 
Indians,  the  Eskimos  of  Alaska  are  probably 
the  most  advanced  of  the  natives  and  for  this 
reason  these  two  races  are  best  known  and  are 
more  frequently  referred  to  than  the  other 
natives  such  as  the  Aleuts,  Athapascans, 
Tlinkets,  Hydahs  and  other  natives  of  indig- 
enous race  inhabiting  the  Territory  of  Alaska. 
The  Eskimos  are  said  to  know  nothing  of  their 
early  predecessors.  The  origin  of  the  natives  of 
Alaska  will  possibly  some  day  become  known, 
but  whether  that  comes  to  pass  or  not  the  fact 
is  that  they  are  all  wards  of  the  Nation  and 
are  treated  in  material  respects  the  same  as  are 
the  aboriginal  tribes  of  the  United  States." 

The  foregoing  decisions  refer  to  numerous  in- 
stances in  which  Congress  has  recognized  the 
natives  of  Alaska  as  wards  of  the  United  States. 
To  these  may  be  added  the  recent  act  of  May  1, 
1936  (49  Stat.  1250),  which  finally  and  definitely 
recognizes  the  wardship  status  of  the  natives  of 
Alaska  by  extending  to  them  various  provisions  of 
the  Indian  Reorganization  Act  of  June  18,  1934(48 
Stat.  984) ,  and  by  authorizing  the  Secretary  of  the 
Interior  to  create  reservations  for  them  out  of  the 
public  lands  in  the  Territory  of  Alaska.  While 
further  review  of  the  subject  seems  unnecessary,  it 
may  not  be  amiss  to  point  out  that  the  situation 
with  respect  to  the  natives  of  Alaska  is  similar  to 
that  of  the  various  Indian  pueblos  in  New  Mexico, 
who,  prior  to  annexation  of  the  territory  occupied 
by  them  to  the  United  States,  were  under  Spanish 
and  Mexican  dominion.   In   United  States  v.   San- 
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doval,  231  U.S.  28,  the  Supreme  Court  of  the 
United  States  held  that  these  Pueblo  Indians  were 
wards  of  the  United  States;  that  they  were  under 
the  control  of  the  laws  of  Congress,  and  that  such 
control  extends  to  the  subject  of  regulating  the 
I  liquor  traffic  with  them.  The  Court  said,  and  its 
remarks  are  equally  applicable  to  the  native  tribes 
of  Alaska: 


"But  it  is  not  necessary  to  dwell  specially 
upon  the  legal  status  of  this  people  under 
either  Spanish  or  Mexican  rule,  for  whether 
Indian  communities  within  the  limits  of  the 
United  States  may  be  subjected  to  its  guardian- 
ship and  protection  as  dependent  wards  turns 
upon  other  considerations.  See  Pollard  v. 
Hagan,  3  How.  212,  225.  Not  only  does  the 
Constitution  expressly  authorize  Congress  to 
regulate  commerce  with  the  Indian  tribes,  but 
long  continued  legislative  and  executive  usage 
and  an  unbroken  current  of  judicial  decisions 
have  attributed  to  the  United  States  as  a 
superior  and  civilized  nation  the  power  and 
the  duty  of  exercising  a  fostering  care  and 
protection  over  all  dependent  Indian  com- 
munities within  its  borders,  whether  within 
its  original  territory  or  territory  subsequently 
acquired,  and  whether  within  or  without  the 
limits  of  a  State.  As  was  said  by  this  court  in 
United  States  v.  Kagama,  118  U.S.  375,  384: 
'The  power  of  the  General  Government  over 
these  remnants  of  a  race  once  powerful,  now 
weak  and  diminished  in  numbers,  is  necessary 
to  their  protection,  as  well  as  to  the  safety  of 
those  among  whom  they  dwell.  It  must  exist 
in  that  government,  because  it  never  has  ex- 
isted anywhere  else,  because  the  theatre  of 
its  exercise  is  within  the  geographical  limits  of 
the  United  States,  because  it  has  never  been 
denied,  and  because  it  alone  can  enforce  its 
laws  on  all  the  tribes.'  " 

The  power  so  resting  in  Congress  may  be  exer- 
cised without  regard  to  citizenship  and  without  re- 
gard to  the  locality  of  the  traffic.  United  States  v. 
Holliday,  3  Wall.  407,  417;  Perrin  v.  United  States, 
232  U.S.  478,  482;  United  States  v.  Sandoval,  supra; 
United  States  v.  Nice,  241  U.S.  591.  On  the  ques- 
tion of  citizenship,  the  court  in  United  States  v. 
Nice,  supra,  said: 

"Of  course,  when  the  Indians  are  prepared 
to  exercise  the  privileges  and  bear  the  burdens 
of  one  sui  juris,  the  tribal  relation  may  be  dis- 
solved and  the  national  guardianship  brought 
to  an  end,  but  it  rests  with  Congress  to  deter- 
mine when  and  how  this  shall  be  clone,  and 


whether  the  emancipation  shall  at  first  be 
complete  or  only  partial.  Citizenship  is  not  in- 
compatible with  tribal  existence  or  continued 
guardianship,  and  so  may  be  conferred  with- 
out competely  emancipating  the  Indians  or 
placing  them  beyond  the  reach  of  congressional 
regulations  adopted  for  their  protection." 

And  on  the  question  of  the  locality  of  the  traffic, 
the  court,  in  United  States  v.  Holliday,  supra,  a 
case  involving  a  prosecution  for  selling  spirituous 
liquors  to  a  tribal  Indian  in  Michigan  when  not 
on  an  Indian  reservation,  said: 

"The  locality  of  the  traffic  can  have  nothing 
to  do  with  the  power.  The  right  to  exercise 
it  in  reference  to  any  Indian  tribe,  or  any 
person  who  is  a  member  of  such  tribe,  is 
absolute,  without  reference  to  the  locality  of 
the  traffic,  or  the  locality  of  the  tribe,  or  of  a 
member  of  the  tribe  with  whom  it  is  carried 
on.  *  *  *  This  power  residing  in  Congress, 
that  body  is  necessarily  supreme  in  its  exer- 
cise." 

Specifically  answering  question  No.  1,  it  is  my 
opinon,  first,  that  Congress  in  virtue  of  its  plenary 
authority  over  the  Territory  of  Alaska,  may  pro- 
hibit the  sale  of  liquor  to  both  Indian  and  white 
inhabitants  of  the  territory,  and,  second,  entirely 
apart  from  Congressional  authority  over  the  terri- 
tory, and  independent  of  any  legislation  that  Con- 
gress may  enact  for  inhabitants  of  the  territory 
other  than  Indians,  it  has  the  power  to  regulate  or 
prohibit  the  sale  of  intoxicating  liquors  to  the 
Indians  or  other  natives  of  Alaska. 

2.  Could  Congress  extend  the  provisions  of  Sec- 
tion 241,  Title  25,  United  States  Code,  with  respect 
to  sale  of  liquor  to  Indians  who  are  wards  of  the 
United  States  to  embrace  the  Indians  and  Eskimos 
of  Alaska? 

Section  241,  Title  25,  United  States  Code,  reads: 

"No  ardent  spirits,  ale,  beer,  wine,  or  intoxi- 
cating liquor  or  liquors  of  whatever  kind  shall 
be  introduced,  under  any  pretense,  into  the 
Indian  country.  Every  person  who  sells,  ex- 
changes, gives,  barters,  or  disposes  of  any  ardent 
spirits,  ale,  beer,  wine,  or  intoxicating  liquors 
of  any  kind  to  any  Indian  under  charge  of  any 
Indian  superintendent  or  agent,  or  introduces 
or  attempts  to  introduce  any  ardent  spirits, 
ale,  wine,  beer,  or  intoxicating  liquor  of  any 
kind  into  the  Indian  country  shall  be  punished 
by  imprisonment  for  not  more  than  two  years, 
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and  by  fine  of  not  more  than 
offense. 


for  each 


"Any  person  who  shall  sell,  give  away,  dis- 
pose of,  exchange,  or  barter  any  malt,  spirit- 
uous, or  vinous  liquor  including  beer,  ale,  and 
wine,  or  any  ardent  or  other  intoxicating 
liquor  of  any  kind  whatsoever,  or  any  essence, 
extract,  bitters,  preparation,  compound,  com- 
position, or  any  article  whatsoever,  under  any 
name,  label,  or  brand,  which  produces  intoxi- 
cation, to  any  Indian  a  ward  of  the  Govern- 
ment under  charge  of  any  Indian  superinten- 
dent or  agent,  or  any  Indian,  including  mixed 
bloods,  over  whom  the  Government,  through 
its  departments,  exercises  guardianship,  and 
any  person  who  shall  introduce  or  attempt  to 
introduce  any  malt,  spirituous,  or  vinous 
liquor,  including  beer,  ale,  and  wine,  or  any 
ardent  or  intoxicating  liquor  of  any  kind 
whatsoever  into  the  Indian  country,  shall  be 
punished  by  imprisonment  for  not  less  than 
sixty  days,  and  by  a  fine  of  not  less  than  $100 
for  the  first  offense  and  not  less  than  $200 
for  each  offense  thereafter:   *   *   *" 

It  follows  from  what  has  been  said  in  answering 
question  No.  1  that  Congress  may,  if  it  sees  fit  so 
to  do,  extend  the  provisions  of  the  foregoing  sec- 
tion to  the  Indians  and  other  natives  of  Alaska. 
The  language  of  the  section,  however,  is  not  well 
adapted  to  meet  conditions  in  the  Territory  of 
Alaska.  The  prohibition  against  the  introduction 
of  intoxicating  liquors  into  the  "Indian  country," 
has  occasioned  much  difficulty  in  the  United  States 
proper.  The  meaning  of  the  term  "Indian  country" 
has  been  the  subject  of  numerous  decisions.  With- 
out attempting  to  review  this  entire  field,  it  may 
be  said  that  under  the  generally  accepted  meaning 
of  the  term,  any  area  of  land  is  Indian  country  as 
long  as  the  Indian  title  thereto  exists,  and  it  ceases 
to  be  Indian  country  when  the  Indian  title  is  extin- 
guished. Bates  v.  Clark,  95  U.S.  204;  Clairmont  v. 
United  States,  225  U.S.  551.  Where  an  Indian  reser- 
vation has  been  created  in  Alaska,  such  as  that  for 
the  Metlakahtla  Indians  (see  act  of  March  3,  1891, 
26  Stat.  1101),  no  difficulty  would  be  presented. 
But  in  the  absence  of  such  a  reservation,  and  bear- 
in?  in  mind  that  t^e  natives  of  Alaska  reside  in 
widely  separated  villages  or  communities  scattered 
at  intervals  along  the  25,000  miles  of  coast  and  on 
the  great  rivers  in  Alaska,  the  determination  of 
what  is  Indian  country  and  its  extent  would  present 
problems  difficult  of  solution  and  capable  of  final 
solution  only  by  a  court  of  competent  jursidiction 
in  particular  cases  as  they  arise.  Furthermore,  that 
part  of  section  241  prohibiting  the  sale  of  intoxi- 
cants to  any  Indian  under  the  charge  of  any  Indian 


superintendent  or  agent  is  likely  to  present  diffi- 
culty. While  various  officers  and  employees  engaged 
in  educational  and  health  activities  for  and  in  be- 
half of  these  natives  are  stationed  at  various  points 
in  Alaska,  no  superintendencies  or  agencies  such  as 
are  maintained  for  the  Indians  of  the  United  States 
proper  have  been  established  in  Alaska. 

While  the  form  of  the  proposed  legislation  is 
for  administrative  determination,  the  legal  con- 
siderations just  mentioned  suggest  that,  if  section 
241,  Title  25,  United  States  Code,  be  extended  to 
the  Territory  of  Alaska,  it  should  be  coupled  with 
language  defining  as  clearly  as  possible  the  areas 
of  land  to  which  the  term  will  apply.  The  neces- 
sity for  some  such  definition  is  emphasized  by  the 
recent  decision  of  the  Circuit  Court  of  Appeals, 
Ninth  Circuit,  in  United  States  v.  One  Chevrolet 
Automobile,  No.  2658  (not  yet  reported)  holding 
that  certain  land  purchased  for  a  band  of  Indians 
in  the  State  of  Nevada  under  Congressional  author- 
ity is  not  Indian  country  or  an  Indian  reservation 
within  the  meaning  of  Section  241. 

3.  Could  Congress,  for  the  purpose  of  the  en- 
forcement of  such  an  act,  declare  all  Indians  and 
Eskimos  of  Alaska  to  be  wards  of  the  United  States? 

No  community  or  group  of  people  may  be 
brought  within  the  range  of  Congressional  power 
by  arbitrarily  calling  them  an  Indian  tribe,  or  by 
arbitrarily  declaring  them  to  be  wards  of  the 
United  States.  United  States  v.  Sandoval,  supra. 
However,  a  declaration  that  the  Indians  and 
Eskimos  of  Alaska  are  wards  of  the  Nation,  made 
in  legislation  designed  to  protect  them  from  the 
evils  of  the  liquor  traffic,  would  not  only  be  con- 
sistent with  the  existing  status  of  these  people,  but 
such  a  declaration  would  be  binding  upon  the 
courts  under  the  well-settled  principle  that  whether 
the  protective  and  regulatory  power  of  Congress 
shall  be  extended  over  an  Indian  community  is  a 
political  question  with  the  determination  of  which 
the  courts  have  not  power  to  interfere.  United 
States  v.  Holliday,  supra;  United  States  v.  Sandoval, 
supra;  Wilbur  v.  United  States,  281  U.S.  206; 
United  States  v.  Wright,  53  F.   (2d)   301. 

4.  Could  Congress  enact  legislation  providing  for 
the  regulation  of  the  liquor  traffic  in  Alaska  which 
would  apply  to  Indians  and  whites  alike? 

This  question  has  been  sufficiently  discussed 
under  question  No.  1,  and  for  the  reasons  there 
stated,  it  must  be  answered  in  the  affirmative.  How- 
ever, protection  of  the  dependent  native  tribes  of 
Alaska  and  the  individual  members  thereof  from 
the  liquor  traffic  is  the  peculiar  responsibility  of 
the  Federal  Government  and  that  responsibility 
may  be  met  by  Congress  without  regard  to  legis- 
lation it  may  enact  for  control  of  the  traffic  among 
inhabitants  of  the  territory  other  than  the  Indians 
or  natives. 
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5.  If  Congress  did  pass  legislation  extending  the 
"sale  and  barter"  provisions  of  Section  241,  Title 
25,  United  States  Code,  to  embrace  the  Indians  and 
Eskimos  of  Alaska,  would  such  an  act  be  ineffective 
in  view  of  the  decision  in  the  case  of  Nagle  v. 
United  States,  191  Fed.  141,  or  section  6  of  the 
act  of  February  8,  1887? 

This  question  is  answered  in  the  negative.  The 
Nagle  case  involved  a  prosecution  for  selling  liquor 
to  an  Alaskan  Indian  in  violation  of  Section  142  of 
the  act  of  March  3,  1899  (30  Stat.  1274),  as 
amended  by  the  act  of  February  6,  1909  (35  Stat. 
600) .  That  section  defined  the  term  Indian  "to  in- 
clude the  aboriginal  races  inhabiting  Alaska  when 
annexed  to  the  United  States,  and  their  descendants 
of  the  whole  or  half  blood,  who  have  not  become 
citizens  of  the  United  States."  Under  this  statute, 
sales  of  liquor  to  Indians  who  had  become  citizens 
of  the  United  States  were  not  forbidden.  It  be- 
came necessary,  therefore,  in  the  Nagle  case  to  de- 
termine whether  the  Indian  to  whom  the  liquor 
was  sold  was  or  was  not  a  citizen  of  the  United 
States.  Section  6  of  the  act  of  February  8,  1887  (24 
Stat.  388) ,  provides  that  "every  Indian  born  within 
the  territorial  limits  of  the  United  States  who  has 
voluntarily  taken  up  within  said  limits,  his  resi- 
dence separate  and  apart  from  any  tribe  of  Indians 
therein  and  has  adopted  the  habits  of  civilized  life, 
is  hereby  declared  to  be  a  citizen  of  the  United 
States  and  is  entitled  to  all  the  rights,  privileges 
and  immunities  of  such  citizen."  The  court  held 
that  this  provision  of  law  was  in  effect  in  Alaska, 
and  that  it  operated  to  make  Indians  therein,  who 
are  descendants  of  the  aboriginal  tribes,  born  since 
the  annexation  of  Alaska,  but  who  have  voluntarily 
taken  up  their  residence  separate  and  apart  from 
any  tribe  and  adopted  the  habits  of  civilization, 
citizens  of  the  United  States,  and  that  the  sale  of 
liquor  to  such  an  Indian  did  not  constitute  an 
offense  under  section  142  of  the  act  of  March  3, 
1899,  as  amended  by  the  act  of  February  6,  1909, 
supra. 

Neither  section  6  of  the  act  of  February  8,  1887, 
supra,  nor  the  decision  in  the  Nagle  case,  would 
affect  the  enforcement  of  Section  241,  Title  25, 
United  States  Code,  should  that  section  be  extended 
to  embrace  the  Indians  and  natives  of  Alaska.  Sec- 
tion 241  does  not  exclude  from  its  operation  In- 
dians who  have  become  citizens  of  the  United 
States,  and  it  has  been  repeatedly  held  that  its  pro- 
hibitions are  effective  notwithstanding  the  fact 
that  citizenship  may  have  been  conferred  upon  the 
Indians.  United  States  v.  Nice,  supra;  Brown  v. 
United  States,  8  F  (2d)  433,  cert,  denied  269  U.S. 
587;  United  States  v.  Sandoval,  supra.  Section  241, 
however,  prohibits  sales  only  to  those  Indians 
"under  the  charge  of  any  Indian  superintendent  or 
agent",  or  "over  whom  the  Government,   through 


its  departments,  exercises  guardianship."  When  the 
relation  of  guardian  and  ward  ceases  to  exist  by 
operation  of  section  6  of  the  act  of  February  8, 
1887,  supra,  or  otherwise,  Section  241  would  be 
without  application  and  to  that  extent  ineffective. 
But  this  result  would  be  due  to  termination  of  the 
guardianship  relation  and  not  to  the  conferring  of 
citizenship  on  the  individual. 

6.  If  Congress  did  extend  the  prohibition  against 
the  sale  of  liquor  to  the  Indians  and  natives  of 
Alaska  which  is  now  embodied  in  Section  241,  Title 
25,  United  States  Code,  would  it  apply  to  the 
Metlakahtla  Indians  who  emigrated  from  British 
Columbia,  Canada,  and  settled  on  Annette  Island 
under  authority  of  the  act  of  March  3,  1891  (26 
Stat.  1101)? 

While  the  answer  to  this  question  may  depend 
upon  the  language  of  the  legislation  as  finally  en- 
acted by  Congress,  it  may  be  said  that  the  Metlaka- 
htlans,  irrespective  of  their  foreign  birth,  are  now 
Indians  or  natives  of  Alaska  so  that  the  extension 
of  Section  241  to  include  all  such  Indians  or  natives 
doubtless  would  embrace  them.  As  pointed  out  in 
Alaska  Pacific  Fisheries  v.  United  States,  248  U.S. 
78,  the  legislation  which  Congress  has  enacted  for 
the  benefit  and  protection  of  this  particular  group 
of  natives  has  made  the  fact  of  their  foreign  birth 
immaterial.  And  in  Territory  of  Alaska  v.  Annette 
Island  Packing  Co.,  289  Fed.  671,  wherein  it  was 
contended  that  "the  Indians  on  Annette  Island  arc 
not  and  never  have  been,  since  their  settlement 
there,  a  'tribe  of  Indians';  that  their  descendants 
by  virtue  of  their  birth  on  the  island  became  Amer- 
ican citizens;  that  the  Alaskan  natives  who  joined 
them  were  likewise  not  an  Indian  tribe,  and  that 
the  Island  never  became  an  Indian  reservation," 
the  court  said: 

'  *  *  *  As  we  view  the  questions  necessary 
here  to  be  decided,  we  think  the  fact  that  the 
Indians  are  not  tribal,  and  the  fact,  if  it  be  a 
fact,  that  the  majority  of  the  Indians  on  the 
island  are  citizens  of  the  United  States  by  virtue 
of  their  having  been  born  on  the  soil  of  the 
United  States,  are  immaterial,  for  although 
such  Indians  may  be  citizens,  they  are  still 
subject  to  the  care  and  protection  of  the 
United  States.  Winton  v.  Amos,  255  U.S.  391, 
41  Sup.  Ct.  342,  65  L.  Ed.  684.  The  inhabi- 
tants of  the  Island,  being  Indians,  stand  in  the 
same  relation  to  the  United  States  as  do  In- 
dians on  other  reservations.  Nor  is  it  material 
that  the  Metlakahtla  Indians  were  British  sub- 
jects before  their  immigration  to  the  United 
States.  Congress  has  made  that  fact  immaterial 
here.  Alaska  Pacific  Fisheries  v.  United  States, 
248  U.S.  78,  39  Sup.  Ct.  40,  63  L.  Ed.  138.  The 
government    has    always    recognized    these    In- 
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dians  as  its  wards.  The  act  of  March  3,  1891, 
declares  that  Annette  Island  be  'set  apart  as  a 
reservation'  for  their  use.  *  *  *  There  can  be 
no  question  therefore  but  that  the  Metlakahtla 
Indians  are  wards  of  the  government.  They 
are  dwelling  on  the  island  at  the  sufferance 
of  the  government  and  on  land  which  be- 
longs to  the  United  States.  The  purposes 
sought  to  be  accomplished  by  the  government 
are  the  same  as  its  purposes  for  all  Indian 
reservations,  to  encourage,  assist,  and  protect 
the  Indians  in  their  efforts  to  acquire  habits 
of  industry,  become  self-supporting,  and  ad- 
vance in  the  ways  of  civilized  life." 

These  decisions  make  it  plain  that  legislation 
prohibiting  the  sale  of  intoxicants  to  the  Indians 
and  natives  of  Alaska  would  bring  within  its  pro- 
tection the  Indians  of  Annette  Island.  However, 
any  possible  question  about  the  matter  may,  and 
should  be  obviated,  by  the  use  of  language  which 
will  expressly  include  these  particular  Indians. 

7.  Could  this  group  of  Indians  be  brought  under 
such  an  act  by  Congress  declaring  them  to  be 
"wards  of  the  United  States"? 

The  Metlakahtla  Indians  are  now  wards  of  the 
United  States.  Territory  of  Alaska  v.  Annette 
Island  Packing  Co.,  supra.  Accordingly,  no  such 
declaration  is  necessary.  However,  such  a  declara- 
tion would  do  not  harm  and  doubtless  would  be 
regarded  as  a  conclusive  determination  of  their 
status  by  the  courts.  United  States  v.  Holliday; 
United  States  v.  Sandoval;  United  States  v.  Wright, 
supra. 

8.  Would  the  acceptance  of  the  provisions  of  the 
act  of  June  18,  1934  (48  Stat.  984)  (Indian  Re- 
organization Act) ,  by  a  particular  tribe  or  group 
of  Alaskan  Indians  or  Eskimos  serve  to  bring  them 
under  the  protection  of  Section  241,  Title  25, 
United  States  Code,  prohibiting  the  sale  of  intoxi- 
cants to  Indians  who  are  wards  of  the  United 
States  Government? 

The  foregoing  question,  which  is  stated  in  the 
form  submitted  by  the  Commissioner  of  Indian 
Affairs,  is  not  clearly  understood.  Sections  9,  10,  11, 
12  and  16  of  the  Indian  Reorganization  Act  of 
June  18,  1934,  supra,  were  extended  to  the  Terri- 
tory of  Alaska  by  section  13  of  that  act.  The  act 
of  May  1,  1936,  supra,  extended  to  the  Territory 
of  Alaska  sections  1,  5,  7,  8,  15,  17  and  19  of  the 
Indian  Reorganization  Act.  None  of  these  sections, 
nor  anything  else  contained  in  the  act  of  May  1, 
1936,  makes  a  vote  of  the  Indians  necessary  to  make 
said  sections  effective.  By  the  act  of  May  1,  1936, 
certain  actions,  such  as  organization,  incorporation 
and  the  creation  of  reservations  do  require  a  favor- 
able vote  by  the  Indians  to  be  effective.  In  this 
situation,  I  assume  that  the  thought  the  Commis- 
sioner has  in  mind  is  that  extension  of  the  sections 


mentioned  to  Alaska,  coupled  with  a  favorable  vote 
by  the  Indians  ratifying  the  adoption  of  a  consti- 
tution and  bylaws,  or  the  issuance  of  a  corporate 
charter,  or  authorizing  the  creation  of  a  reservation, 
would  operate  to  bring  the  particular  tribe  or 
group  of  Indians  within  the  provisions  of  Section 
241,  Title  25,  United  States  Code,  without  further 
legislation  on  the  subject. 

Inasmuch  as  neither  the  Indian  Reorganization 
Act  nor  the  act  of  May  1,  1936,  deals  in  any  way 
with  the  Indian  liquor  laws,  either  by  specific  men- 
tion of  Section  241,  Title  25,  United  States  Code, 
or  otherwise,  the  suggestion  of  the  Commissioner 
necessarily  assumes  that  Section  241  is  now  and  has 
been  in  the  past  applicable  to  the  Territory  of 
Alaska;  that  the  natives  of  Alaska  have  been  de- 
prived of  its  protection  heretofore  either  because 
they  were  not  regarded  as  wards  of  the  United 
States  or  because  they  did  not  occupy  lands  which 
could  properly  be  classified  as  Indian  country,  and 
that  the  act  of  May  1,  1936,  removes  these  obstacles 
to  enforcement  of  the  section  in  favor  of  the 
Alaskan  natives  by  definitely  recognizing  them  as 
wards  of  the  Nation  and  by  providing  for  the  cre- 
ation of  reservations  for  them,  which  reservations 
would  become  Indian  country  within  the  accepted 
meaning  of  that  term. 

No  reported  decision  has  been  found  dealing 
with  the  application  of  Section  241,  Title  25, 
United  States  Code,  to  the  Territory  of  Alaska.  As 
hereinbefore  pointed  out,  Alaska  is  an  organized 
territory.  Section  3  of  the  Organic  Act  of  August 
24,  1912  (37  Stat.  512,  48  U.S.C.,  Sec.  23)  provides 
that  the  "Constitution  of  the  United  States,  and 
all  the  laws  thereof  which  are  not  locally  in- 
applicable, shall  have  the  same  force  and  effect 
within  the  said  Territory  as  elsewhere  in  the  United 
States."  In  virtue  of  a  provision  similar  to  this 
(Section  1891,  Revised  Statutes),  the  court  in  the 
case  of  Nagle  v.  United  States,  supra,  held  that  sec- 
tion 6  of  the  act  of  February  8,  1887  (24  Stat.  388)  , 
conferring  citizenship  on  Indians  who  had  aban- 
doned their  tribal  relations  and  adopted  the  habits 
and  customs  of  civilized  life,  was  in  force  in  the 
Territory  of  Alaska.  Like  reasoning  would  support 
the  view  that  Section  241,  Title  25,  United  States 
Code,  is  in  force  in  Alaska,  were  it  not  for  the  fact 
that  Congress  has  seen  fit  to  deal  expressly  with 
the  subject  of  liquor  control  among  the  natives  of 
Alaska.  This  it  did  by  section  142  of  the  act  of 
March  3,  1899,  as  amended  by  the  act  of  February 
6,  1909,  which  reads: 

"That  if  any  person  shall,  without  the  au- 
thority of  the  United  States,  or  some  author- 
ized officer  thereof,  sell,  barter,  or  give  to  any 
Indian  or  half-breed  who  lives  and  associates 
with  Indians,  any  spirituous,  malt,  or  vinous 
liquor    or    intoxicating   extracts,    such    person 
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shall  be  fined  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars  or  be  im- 
prisoned in  the  penitentiary  for  a  term  not  to 
exceed  two  years. 

"That  the  term  'Indian'  in  this  Act  shall  be 
construed  to  include  the  aboriginal  races  in- 
habiting Alaska  when  annexed  to  the  United 
States,  and  their  descendants  of  the  whole  or 
half  blood,  who  have  not  become  citizens  of 
the  United  States." 

At  the  time  of  the  foregoing  enactment,  the  pro- 
visions of  law  incorporated  in  Section  241,  Title 
25,    United   States   Code,    were    in    full    force    and 

I  effect.  It  is  evident,  therefore,  that  Congress  did 
not  regard  those  provisions  as  having  application 
to  the  natives  of  Alaska;  otherwise,  the  enactment 
of  section  142  above  would  not  have  been  neces- 
sary. That  the  territorial  legislature  entertained  a 

[ like  view  is  shown  by  the  fact  that  it  has  also  seen 
fit  to  deal  specially  with  the  subject  of  liquor  con- 
trol among  the  Alaska  natives  (see  section  4963, 
Compiled  Laws  of  Alaska,  1933) .  In  any  event,  the 
enactment  by  Congress  of  a  special  liquor  law  for 
the  natives  of  Alaska  makes  the  general  enactment 
found  in  Section  241  locally  inapplicable  so  that 
extension  of  that  section  to  the  Alaskan  natives 
cannot  be  justified  under  the  doctrine  of  the  Nagle 
case.  See  in  this  connection  Abbate  v.  United  States, 
270  Fed.  735,  and  Stanworth  v.  United  States,  45 
F.  (2d)  158,  holding  that  the  local  Bone  Dry  Act 
of  Alaska  was  not  superseded  or  displaced  by  the 
National  Prohibition  Act.  In  these  circumstances, 
prosecutions  for  liquor  sales  to  the  Indians  or 
natives  of  Alaska  based  on  Section  241,  Title  25, 
United  States  Code,  doubtless  would  fail  of  convic- 
tion. 

Question  No.  8  is  accordingly  answered  in  the 
negative. 


Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  May  6,  1937. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Sale  of  Railroad  Right-Of-Way— 

Question  of  Title  in  Seminole 

Nation,  Oklahoma 

May  15,  1937. 

Memorandum  to  the  Assistant  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  your 
letter  of  May  3  recommending  that  the  fee  title  to 
a  tract  of  land  embraced  in  a  right  of  way  grant 


made  to  the  Choctaw,  Oklahoma  and  Gulf  Rail- 
road Company  be  sold  to  that  company  under  sec- 
tion 14  of  the  act  of  April  26,  1906  (34  Stat.  137- 
142) ,  which  reads: 

"That  the  lands  in  the  Choctaw,  Chickasaw, 
Cherokee,  Creek,  and  Seminole  Nations  re- 
served from  allotment  or  sale  under  any  act  of 
Congress  for  the  use  or  benefit  of  any  person, 
corporation,  or  organization  shall  be  conveyed 
to  the  person,  corporation,  or  organization  en- 
titled thereto:  Provided,  That  if  any  tract  or 
parcel  thus  reserved  shall  before  conveyance 
thereof  be  abandoned  for  the  use  for  which  it 
was  reserved  by  the  party  in  whose  interest  the 
reservation  was  made,  such  tract  or  parcel  shall 
revert  to  the  tribe  and  be  disposed  of  as  other 
surplus  lands  thereof:  Provided  further,  That 
this  section  shall  not  apply  to  land  reserved 
from  allotment  because  of  the  right  of  any 
railroad  or  railway  company  therein  in  the 
nature  of  an  easement  for  right  of  way,  depot, 
station  grounds,  water  stations,  stock  yards, 
or  other  uses  connected  with  the  maintenance 
and  operation  of  such  company's  railroad,  title 
to  which  tracts  may  be  acquired  by  the  rail- 
road or  railway  company  under  rules  and 
regulations  to  be  prescribed  by  the  Secretary 
of  the  Interior  at  a  valuation  to  be  deter- 
mined by  him;  but  if  any  such  company  shall 
fail  to  make  payment  within  the  time  pre- 
scribed by  the  regulations  or  shall  cease  to  use 
such  land  for  the  purpose  for  which  it  was  re- 
served, title  thereto  shall  thereupon  vest  in 
the  owner  of  the  legal  subdivision  of  which 
the  land  so  abandoned  is  a  part,  except  lands 
within  a  municipality  the  title  to  which,  upon 
abandonment,  shall  vest  in  such  municipality." 

The  sale  is  to  be  made  on  behalf  of  the  Seminole 
Nation  of  Indians  as  owner  of  the  fee  subject  to 
the  right  of  way.  It  is  by  no  means  clear  that  the 
title  is  in  the  Seminole  Nation.  The  right  of  way 
appears  to  have  been  acquired  by  the  railroad  com- 
pany pursuant  to  the  act  of  February  18,  1888  (25 
Stat.  35)  .  That  act,  as  interpreted  by  the  Supreme 
Court  in  the  recent  case  of  Noble  v.  Oklahoma 
City,  297  U.S.  481,  conferred  on  the  railroad  com- 
pany a  franchise  or  right  to  acquire  a  right  of  way. 
According  to  your  letter  the  railroad  company 
exercised  its  right  and  actually  constructed  the 
road  and  is  operating  it  at  the  present  time.  If 
these  are  the  facts,  the  opinions  of  the  Solicitor 
dated  January  25,  1935,  and  April  23,  1936  (55  I.D. 
451,  456),  are  without  application.  There  the  rail- 
road company  failed  to  pay  damages  or  to  con- 
struct the  road  so  that  no  easement  was  acquired 
and  the  title  of  the  tribe  was  never  in  fact  divested. 
The  Solicitor  pointed  out,  however,  that  if  the  rail- 
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road  company  had  in  fact  acquired  an  easement 
by  compliance  with  the  conditions  of  the  govern- 
ing statute  and  had  failed  to  convert  the  easement 
into  a  fee  in  the  manner  provided  for  in  section  14 
above,  the  title  upon  abandonment  would  under 
that  section  vest  in  the  owner  of  the  legal  sub- 
division of  which  the  land  so  abandoned  is  a  part. 

Section  14  of  the  act  of  1906  provides  that  title 
may  be  acquired  by  railroad  companies  under  rules 
and  regulations  prescribed  by  the  Secretary  of  the 
Interior  at  a  valuation  to  be  determined  by  him, 
with  the  declaration  that  if  any  such  company  "shall 
fail  to  make  payment  within  the  time  prescribed 
by  the  regulations  or  shall  cease  to  use  such  land 
for  the  purpose  for  which  it  was  reserved,  title 
thereto  shall  thereupon  vest  in  the  owner  of  the 
legal  subdivision  of  which  the  land  so  abandoned 
is  a  part."  The  regulations  which  were  approved 
by  the  Secretary  of  the  Interior  on  June  12,  1908, 
designated  November  1,  1908,  as  the  date  prior  to 
which  any  railroad  or  railway  company  holding 
title  in  the  nature  of  an  easement  might  acquire 
title  to  such  lands.  This  date  appears  to  have  been 
twice  extended.  The  first  extension  fixed  the  date 
at  March  1,  1909.  The  second  and  final  extension 
fixed  the  date  at  June  30,  1909.  It  is  to  be  observed 
that  at  the  time  these  extensions  were  made  the 
date  previously  fixed  had  not  arrived. 

The  basis  of  the  claim  that  the  Seminole  Nation 
now  has  title  to  the  land  and  that  such  title  may 
now  be  sold  to  the  railroad  company  under  sec- 
tion 14  is  neither  set  forth  nor  discussed  in  your 
letter.  The  theory  is,  I  assume,  that  title  does  not 
actually  pass  to  the  legal  subdivision  owner  until 
abandonment  of  the  easement  by  the  railroad  com- 
pany; that  until  that  time  such  title  remains  in  the 
tribe;  and  that  as  the  date  prior  to  which  the  rail- 
road companies  might  purchase  such  title  was  fixed 
by  regulation,  it  is  competent  for  the  Secretary  to 
amend  his  regulations  by  again  extending  the  date 
within  which  any  railroad  company  may  purchase 
the  fee. 

In  my  opinion,  the  Secretary  of  the  Interior  may 
not  at  this  late  date  extend  the  time.  His  regula- 
tions in  that  respect  were  in  execution  of  a  specific 
statutory  declaration  and  had  the  force  and  effect 
of  law.  Before  the  date  fixed  arrived,  it  might  be 
extended  as  was  done  in  the  instances  mentioned 
above.  After  the  date  fixed  had  passed,  however, 
an  attempt  to  change  it  and  substitute  some  other 
day  in  the  future  would  amount  not  to  an  exten- 
sion but  to  the  creation  of  an  entirely  new  period. 
Such  action  not  only  is  not  authorized  by  anything 
contained  in  section  14,  but  it  would  conflict  with 
the  declaration  in  that  section  that  upon  failure  of 
the  railroad  company  "to  make  payment  within  the 
time  prescribed  by  the  regulations  or  shall  cease 
to  use  such  land  for  the  purpose  for  which  it  was 
reserved,  title  thereto  shall  thereupon  vest  in  the 


owner  of  the  legal  subdivision  of  which  the  land 
so  abandoned  is  a  part."  If  the  argument  that  title 
does  not  pass  to  the  legal  subdivision  owner  until 
there  has  been  an  actual  abandonment  by  the  rail- 
road of  its  easement  is  sound,  the  word  "or"  would 
have  to  be  read  as  "and".  The  legislative  history 
of  the  enactment  forbids  this.  The  original  bill 
used  the  word  "and".  An  amendment  changed  the 
word  to  "or".  See  Congressional  Record,  Volume 
40,  Part  2,  page  3204.  This  action  by  Congress  is 
a  persuasive  if  not  conclusive  indication  of  its  in- 
tent that  title  to  the  servient  estate  should  pass 
from  the  tribe  to  the  subdivision  owner  immedi- 
ately upon  the  failure  of  the  railroad  company  to 
purchase  within  the  time  prescribed  by  the  Secre- 
tary's regulations.  Unless  the  railroad  company  had 
failed  to  purchase  the  fee  within  the  time  pre- 
scribed, more  cessation  of  use  by  the  railroad  com- 
pany would  not  pass  title  to  the  subdivision  owner. 
Cessation  of  use  is  essential  to  extinguish  the  rail- 
road company's  right  of  exclusive  possession  under 
its  easement.  This  indicates  that  non-purchase  by 
the  railroad  company  is  the  primary  condition  for 
shifting  the  title  to  the  subdivision  owner  so  that 
the  words  "abandoned"  and  "abandonment"  ap- 
pear to  have  been  used  not  for  the  purpose  of  post- 
poning the  vesting  in  the  legal  subdivision  owner 
of  title  to  the  servient  estate  but  to  preserve  the 
railroad  company's  right  of  exclusive  possession  in 
its  easement  until  abandonment,  whereupon  the 
title  of  the  legal  subdivision  owner  would  become 
complete  or  absolute. 

The  foregoing  view  is  in  accord  with  the  policy 
reflected  by  the  statute.  Section  14  is  part  of  a 
lengthy  statute  the  object  of  which  was  to  provide 
for  a  final  disposition  of  the  affairs  of  the  Five 
Civilized  Tribes  in  the  Indian  Territory.  It  was 
one  of  a  series  of  measures  designed  to  dissolve  the 
tribal  relations  and  abolish  tribal  land  tenures.  As 
pointed  out  in  United  States  v.  Hays,  20  F.  (2d) 
873,  the  main  purposes  to  be  accomplished  by 
these  measures  "were  to  dispose  of  all  of  the  lands 
of  the  tribe,  by  allotment  or  sale;  divide  all  tribal 
funds  among  the  members;  and  dissolve  the  tribal 
relations  by  March  4,  1906."  Construed  as  it  should 
be  in  the  light  of  this  Congressional  purpose  (see 
Levindale  Lead  Company  v.  Coleman,  241  U.S. 
432,  437;  United  States  v.  Hays,  supra) ,  section  14 
seems  plainly  to  have  been  designed  to  divest  the 
tribal  title  to  all  lands  included  in  valid  and  sub- 
sisting railroad  rights  of  way  either  by  sale  to  the 
railroad  companies  or  by  transfer  of  the  title  in  de- 
fault of  such  sale  to  the  legal  subdivision  owners 
or  the  municipality.  This  view,  which  is  fortified 
by  the  absence  of  any  provision  for  retention  of 
title  in  the  tribe,  conflicts  in  no  way  with  the 
opinions  of  January  25,  1935,  and  April  23,  1936, 
supra.  In  the  case  there  considered  no  valid  ease- 
ment had  ever  been  acquired  and  the  tribal  title 
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had  never  in  fact  been  divested.  Such  lands  not  hav- 
ing been  included  in  individual  allotments  were 
made  subject  to  disposal  by  another  section  of  the 
act  of  1906   (section  16). 

Assuming  that  the  statute  might  be  construed  as 
having  the  effect  of  leaving  ownership  in  the  tribe 
until  there  was  an  actual  abandonment  by  the  rail- 
road company  of  its  easement,  such  ownership,  in 
the  absence  of  a  sale  to  the  railroad  company, 
would  terminate  and  vest,  immediately  upon 
abandonment  of  the  easement,  in  the  legal  subdivi- 
sion owner  or  the  municipality.  The  limited  time 
fixed  for  sale  to  the  railroad  company  having  long 
since  expired,  such  a  sale  is  not  now  authorized. 

Frederic  L.  Kirgis 

Acting  Solicitor. 


Blackfeet  Tribe— Power  over  Leases 

May  22,  1937. 

Memorandum  to  the  Commissioner 
>   of  Indian  Affairs: 

The  attached  letter  relative  to  the  sale  of  oil 
leases  on  Blackfeet  tribal  lands  is  returned  for 
further  consideration. 

The  letter  as  drafted  apparently  assumes  that  the 
execution  of  oil  leases  is  primarily  a  responsibility 
of  the  Interior  Department.  As  a  matter  of  law  this 
is  no  longer  true,  in  view  of  the  provisions  of  the 
Blackfeet  Constitution  and  Charter  approved  by 
the  Secretary. 

Under  Article  VI,  section  1  (e)  of  the  Blackfeet 
Constitution,  the  Blackfeet  Tribal  Business  Coun- 
cil is  authorized  to  "manage  all  economic  affairs 
and  enterprises  of  the  Blackfeet  Reservation,  in- 
cluding all  oil  leases  on  tribal  lands  and  the  dis- 
position of  all  oil  royalties  from  tribal  lands,  in 
accordance  with  the  terms  of  a  charter  to  be  issued 
to  the  Blackfeet  Tribe  by  the  Secretary  of  the 
Interior."  This  authority  is  confirmed  by  section 
5  of  the  tribal  charter. 

In  construing  similar  language  in  a  statute  it  was 
said  in  the  case  of  White  Bear  v.  Barth  (61  Mont. 
322,  203  Pac.  517)  : 


It  is  clear  that  under  the  provisions  of  the  Black- 
feet Constitution  and  Charter,  the  council  has  the 
right  to  make  leases  on  its  own  initiative.  Such 
leases,  at  the  present  time,  require  departmental 
approval  to  be  valid,  but  it  seems  to  me  that  a  fair 
application  of  the  departmental  veto  power  re- 
quires a  specific  objection  and  does  not  warrant 
what  amounts  to  a  blanket  veto,  in  advance  of  all 
leases  that  may  be  made  by  the  tribe  until  further 
notice.  This  is  important  not  only  as  a  matter  of 
fair  legal  interpretation  of  the  veto  power  reserved 
to  the  Department  but  equally  as  a  matter  of  ad- 
ministrative policy.  The  reserved  veto  power  over 
tribal  leases  is  temporary.  It  may  be  terminated  at 
any  time  by  the  Secretary,  or  after  10  years,  by  the 
tribe  itself,  in  the  manner  set  forth  in  Article  VI 
of  the  tribe's  character  of  incorporation.  The  veto 
power  should  therefore  be  utilized  primarily  as  an 
educational  device  to  check  up  on  mistakes,  honest 
or  dishonest,  that  may  be  made  by  the  tribal  offi- 
cials in  the  exercise  of  their  new  duties.  To  accom- 
plish this  purpose  the  veto  power  must  be  exer- 
cised in  a  way  to  commend  the  respect  of  the  tribe. 
The  attached  letter  is  obviously  inadequate  from 
this  point  of  view. 

So  far  as  I  can  determine  from  the  attached  file, 
most  of  which  relates  to  the  terms  of  the  proposed 
leases,  the  only  substantial  reason  for  vetoing  any 
of  these  leases  is  that  their  issuance  would  cut  the 
price  now  received  for  oil  by  persons  holding  inter- 
spersed and  adjoining  lands,  particularly  white- 
owned  lands.  I  do  not  think  that  this  is  a  sound 
reason  for  a  wholesale  veto  of  the  proposed  tribal 
leases.  If  there  are  any  better  reasons  for  the  exer- 
cise of  the  departmental  veto  power  over  any  of 
the  proposed  tribal  leases,  I  think  that  they  should 
be  set  forth  specifically  and  in  the  most  persuasive 
manner  possible. 


Frederic  L.  Kirgis. 
Acting  Solicitor. 


Approved: 

Assistant  Secretary. 


IRA— Election 


May  24,  1937. 


"From  the  language  of  this  statute  it  appears 
reasonably  certain  that  it  was  the  legislative 
purpose  to  confer  primary  authority  upon  the 
Indians,  and  that  the  determination  of  the 
council  should  be  conclusive  upon  the  govern- 
ment, at  least  in  the  absence  of  any  evidence 
of  fraud  or  undue  influence." 


Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

Your  office  has  informally  requested  a  determi- 
nation as  to  the  validity  of  the  election  on  the 
Indian  Reorganization  Act  held  on  the  Corn- 
planter  Reservation  in  Pennsylvania  on   June   15, 


758 


Department  of  the  Interior 


May  24,  1937 


1935.  At  this  election  40  votes  were  cast,  of  which 
23  votes  were  of  residents  of  the  Cornplanter  Reser- 
vation, and  17  were  votes  cast  by  non-resident  per- 
sons designated  as  "Heirs  of  Cornplanter"  who  were 
from  the  Onondaga  Cattaraugus  and  Allegheny 
Reservations  in  New  York.  The  name  and  place  of 
residence  of  the  voters  appear  on  the  list  of  per- 
sons voting  kept  by  the  election  official.  Of  the 
votes  cast,  23  were  in  favor  of  the  Indian  Reorga- 
nization Act  and  17  opposed.  As  a  result  of  this 
election  the  Indians  of  the  Cornplanter  Reserva- 
tion were  the  only  Seneca  Indians  in  the  New  York 
and  Pennsylvania  region  who  ratified  the  Reorga- 
nization Act. 

Under  the  Solicitor's  opinion  of  December  13, 
1934,  defining  the  persons  entitled  to  vote  in  an 
election  under  section  18  of  the  Indian  Reorganiza- 
tion Act,  the  non-resident  Indians  even  though 
they  may  have  been  "heirs  of  Cornplanter"  and 
possibly  possessing  an  interest  in  the  reservation, 
were  not  entitled  to  vote.  This  opinion  determines 
that  an  Indian  must  both  reside  on  the  reservation 
and  have  a  legal  interest  in  the  affairs  of  the  reser- 
vation in  order  to  be  entitled  to  vote  in  such  an 
election. 

When  illegal  votes  have  been  cast  at  a  general 
election,  the  general  rule  applied  to  determine 
whether  the  election  can,  nevertheless,  be  con- 
sidered valid  is  the  following:  If  it  is  not  known 
for  which  candidate  or  for  which  issue  the  illegal 
votes  were  cast,  the  election  is,  nevertheless  valid  if 
the  successful  candidate  or  issue  would  have  re- 
ceived a  majority  of  the  votes  if  the  illegal  votes 
were  subtracted  from  the  total  number  of  votes 
received  by  the  successful  candidate  or  issue.  Other- 
wise, the  election  will  be  set  aside  by  the  proper 
authority.  Young  v.  Hays  197  Ky.  185;  246  S.W. 
454;  19  R.C.L.  1148.  However,  if  it  is  known  who 
the  illegal  voters  were,  they  may  be  questioned  as 
to  how  they  voted,  although  a  legal  voter  cannot 
be  compelled  to  testify  as  to  his  vote.  Muncy  v. 
Duff  194  Ky.  303;  239  S.W.  49;  19  R.C.L.  1150, 
1151.  The  illegal  votes  may  then  be  eliminated 
from  the  side  for  which  they  were  cast,  and  the 
result  of  the  election  would  then  depend  upon 
which  side  received  the  majority  of  legal  votes. 

According  to  the  rules  stated,  the  Cornplanter 
election  was  subject  to  annulment,  since  the  sub- 
traction of  the  17  illegal  votes  from  the  23  favor- 
able votes  would  not  leave  a  majority  in  favor  of 
the  Reorganization  Act.  The  Secretary  of  the  In- 
terior, by  virtue  of  his  power  to  supervise  elections 
under  section  18,  had  authority  to  cancel  the  elec- 
tion or  to  investigate  the  illegal  votes  and  through 
their  elimination  to  determine  the  outcome  of  the 
election  on  the  basis  of  the  legal  votes.  This  latter 
alternative  is  still  available,  if  it  is  found  wise  to 
employ   it   at   this   date.    To   make    such   determi- 


nation, a  formal  investigation  would  have  to  be 
undertaken  in  which  the  sworn  testimony  of  the 
17  non-resident  voters  should  be  obtained  as  to  the 
way  in  which  they  voted  on  the  Reorganization 
Act.  However,  the  alternative  of  canceling  the  elec- 
tion is  no  longer  suitable  if  a  new  election  cannot 
be  held  by  reason  of  the  fact  that  the  period  for 
holding  elections  on  the  Indian  Reorganization 
Act,  extended  by  the  amendatory  act  of  June  15, 
1935  to  June  18,  1936,  has  elapsed. 

In  the  Solicitor's  opinion  of  December  13,  1935, 
at  page  4,  it  is  stated  that  if  for  any  reason  (in- 
cluding the  reason  that  an  election  is  improper 
because  of  irregularities  in  balloting)  it  should 
appear  that  the  Indians  of  the  reservation  ought  to 
have  another  opportunity  to  exclude  themselves 
from  the  act,  the  Secretary  of  the  Interior  would 
be  justified  in  calling  a  new  election  "within  the 
period  prescribed  by  section  18."  The  requirement 
that  a  new  election  be  within  the  period  prescribed 
was  reiterated  in  the  Solicitor's  memorandum  of 
September  13,  1935,  to  Commissioner  Collier,  and 
his  memorandum  of  September  17,  1935,  to  the 
Secretary  of  the  Interior,  on  the  subject  of  the  dis- 
cretion of  the  Secretary  to  call  new  elections  in 
cases  where  less  than  the  prescribed  number  of 
Indians  participated  in  the  election.  While  these 
rulings  were  not  made  in  consideration  of  the 
exact  case  now  presented,  the  language  is  broad 
enough,  to  cover  this  case.  Unless  there  are  further 
facts  which  justify  a  change  in  these  rulings,  no 
further  election  on  the  Reorganization  Act  can  now 
be  called  by  the  Secretary  of  the  Interior  without 
statutory  authority. 

Frederic  L.  Kirgis. 

Acting  Solicitor. 


Chartering  of  Subordinate  Organizations 

May  24,  1937. 

Memorandum   for  the   Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  a  pro- 
posed letter  to  Credit  Agent  J.  E.  White,  concern- 
ing the  chartering  of  subordinate  corporations  by 
the  Shoshone-Bannock  Tribes  of  the  Fort  Hall 
Reservation  in  Idaho. 

The  statements  made  in  the  final  paragraph  with 
respect  to  the  liability  of  members  of  an  unincor- 
porated cooperative  association  are  not  in  accord 
with  the  law.  Under  existing  law  members  of  an 
unincorporated  cooperative  association  are  indi- 
vidually liable  either  for  all  debts  of  the  association 
or  those  debts  which  have  been  incurred  with  their 
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authorization.  Unincorporated  cooperative  associ- 
ations may  be  of  two  kinds  and  these  kinds  are 
variously  described  by  authorities  in  this  field.  The 
first  type  is  the  cooperative  association  organized 
for  the  pecuniary  profit  of  its  members,  or,  as  it  is 
sometimes  said,  for  business  purposes,  and  the  sec- 
ond type  is  referred  to  as  a  non-profit  cooperative, 
or  a  cooperative  not  organized  for  business  pur- 
poses, or  one  that  operates  merely  as  an  agency  for 
its  members.  The  liability  of  members  of  these  two 
kinds  of  associations  is  slightly  different.  Members 
of  the  cooperative  association  organized  for  busi- 
ness purposes  are  liable  for  the  debts  of  the  asso- 
ciation in  the  same  way  as  partners  are  liable  for 
the  debts  of  the  partnership.  That  is,  the  members 
are  jointly  and  severally  liable  for  all  the  debts  of 
the  association.  The  members  of  cooperative  asso- 
ciations not  organized  for  business  purposes  are  in- 
dividually liable  for  the  debts  of  the  association  if 
they  authorized  or  ratified  the  undertaking  which 
produced  the  debt.  In  either  case,  a  member  who 
has  been  held  responsible  for  the  entire  debt  may 
obtain  contribution  from  the  other  members  of 
the  association.  This  can  be  described  by  the  state- 
ment that  as  between  the  members  of  an  unincor- 
porated association  each  member  is  bound  to  pay 
only  his  numerical  proportion  of  the  indebtedness 
of  the  association.  These  principles  of  liability  are 
set  forth  in  various  legal  references.  Wrightington 
Unincorporated  Associations,  1916,  Sees.  29,  31,  54 
and  64;  5  C.J.  1340,  et  seq;  Legal  Phases  of  Co- 
operative Associations,  Bulletin  No.  1106,  Depart- 
ment of  Agriculture,  at  115,  116. 

It  is  likely  that  the  livestock  or  other  cooperative 
associations  which  are  the  subject  of  the  proposed 
letter  would  be  held  to  be  cooperative  associations 
organized  for  business  purposes,  but  even  if  they 
were  not,  full  liability  for  the  association's  debts, 
under  the  foregoing  rules,  would  attach  to  the  offi- 
cers of  the  association  and  all  the  members  who 
took  active  part  in  running  the  association.  The 
laws  of  the  State  of  Idaho  make  no  exceptions  to 
this  principle.  In  fact,  the  Idaho  laws  contemplate 
incorporation  of  all  cooperative  associations  and 
treat  all  unincorporated  associations  as  associations 
organized  for  profit.  Chapter  22,  Section  2001  of 
the  Idaho  Code  of  1932,  provides  for  the  incorpora- 
tion of  cooperative  marketing  associations.  Chapter 
29,  Section  1002,  provides  that  every  cooperative 
association  not  organized  for  profit  shall  be  orga- 
nized and  governed  under  the  laws  applicable  to 
private  corporations.  Chapter  29,  Section  101,  de- 
fines "unincorporated  associations"  as  any  unin- 
corporated group  united  to  catTy  on  business  for 
profit.  Such  associations  would  therefore  fall  into 
the  class  of  partnerships,  the  members  of  which 
are  by  the  Idaho  code  (Chapter  52,  Sec.  315) ,  made 


jointly  and  severally  liable  for  the  debts  of  the 
partnership. 

In  view  of  these  considerations  the  final  para- 
graph of  the  proposed  letter  must  be  revised. 

It  is  also  necessary  that  the  statements  contained 
in  the  proposed  letter  with  respect  to  the  charter- 
ing of  subordinate  corporations  be  qualified  and 
revised.  It  is  true,  I  think,  that  under  the  express 
terms  of  the  corporate  charter  the  tribe  may  charter 
a  subordinate  organization  as  a  corporation  under 
tribal  law  and  may,  in  effect,  provide  that  relations 
between  individual  members  of  the  tribe  and  the 
corporation  shall  be  governed  by  tribal  ordinances. 
This  conclusion  is  in  line  with  the  following  au- 
thorities on  the  powers  of  an  Indian  tribe  which 
hold  that  "in  its  capacity  as  a  sovereign,  and  in 
the  exercise  of  local  self  government,  it  may  exer- 
cise powers  similar  to  those  exercised  by  any  State 
or  nation  in  regulating  the  use  and  disposition  of 
private  property,  save  insofar  as  it  is  restricted  by 
specific  statutes  of  Congress."  Solicitor's  Opinion, 
Powers  of  Indian  Tribes  M. 27781;  Cuthbert  Pound, 
"Nationals  Without  a  Nation,"  22  Columbia  Law 
Review,  97,  101-102,  W.  G.  Rice,  Jr.,  "Position  of 
the  American  Indian  in  the  Law  of  the  United 
States,"  16  Jour.  Comp.  Leg.  (3d  series)  ,  Part  1, 
Page  78(1934);  Crabtree  v.' Madden,  54  Fed.  426; 
In  Re  Sah  Qtiah,  31  Fed.  327;  Jones  v.  Laney,  2 
Tex.  342;  Myers  v.  Mathis,  2  Ind.  T.  3,  46  S.  W. 
178;  John  H.Hamilton  v.  United  States,  42  Ct.  Cls. 
282. 

There  is,  however,  no  assurance  that  relations 
between  such  a  subordinate  organization  and  non- 
members  of  the  tribe  would  be  governed  by  the 
terms  of  such  charters  and  ordinances.  Thus,  it 
might  happen  that  individual  Indians,  members  of 
such  a  corporation,  might  be  sued  in  State  courts 
by  third  parties  claiming  to  have  been  injured  by 
some  act  of  the  organization.  In  the  absence  of 
any  decisions  on  this  issue,  I  am  not  prepared  to 
say  with  any  certainty  how  the  issue  would  be  de- 
cided by  the  courts. 

If  the  Indians  concerned,  after  weighing  the  un- 
certainties and  possible  difficulties  involved  in  this 
course  of  action,  and  after  examining  the  advan- 
tages of  State  incorporation,  come  to  the  conclu- 
sion that  incorporation  under  a  charter  issued  by 
the  tribe  is  preferable,  there  are  certain  steps  that 
might  be  taken  in  advance  of  litigation  to  estab- 
lish the  legality  of  the  subordinate  corporation. 
For  one  thing,  I  can  see  no  objection  to  having  the 
Department  treat  such  incorporation  as  valid  in 
any  dealings  it  may  have  with  such  an  organization, 
requiring  a  corporate  seal  on  loan  agreements  and 
otherwise  recognizing  the  corporate  existence  of 
the  organization. 

In  the  second  place,  it  may  be  possible  to  secure 
from  the  State  Attorney  General  or  the  Secretary 
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of  State  of  Idaho,  a  decision  on  the  question  of 
whether  an  association  incorporated  under  a  tribal 
ordinance  is  a  lawful  corporation  within  the  mean- 
ing of  the  State  statutes.  Sections  29—501  and  29- 
502  of  the  Idaho  Code,  in  common  with  most 
State  Codes,  provide  that  a  corporation  not  chart- 
ered by  the  State  of  Idaho,  doing  business  within 
that  State,  shall  present  evidence  of  its  incorpora- 
tion and  name  a  statutory  agent.  The  evidence  of 
incorporation  is  to  be  certified  by  the  Secretary  of 
State  of  Idaho.  Non-profit  corporations  are  ex- 
empted from  making  further  reports  and  paying 
license  fees.  The  submission  of  a  charter  to  the 
Secretary  of  State  of  Idaho  would  very  likely  settle 
the  question  of  State  recognition. 

Frederic  L.  Kirgis. 

Acting  Solicitor. 


Tribal  Land— Leases 

May  25,  1937. 

Memorandum  for  the  Assistant  Commissioner 
of  Indian  Affairs: 

There  is  returned  herewith  for  further  consider- 
ation your  letter  of  March  15,  1937  submitted  for 
departmental  approval  relative  to  granting  grazing 
privileges  on  ceded  lands  within  the  boundaries  of 
the  Uintah  and  Ouray  Reservation. 

Your  letter  apparently  concurs  in  the  view  ex- 
pressed by  the  superintendent  of  the  reservation 
"that  these  ceded  lands  still  belong  to  the  Indians 
of  this  reservation,  although  they  have  been  under 
the  jurisdiction  of  the  General  Land  Office  since 
they  were  opened  by  Presidential  proclamation  for 
sale  and  entry."  If  this  is  the  case  the  disposition  of 
such  lands  is  governed  by  the  constitution  of  the 
Ute  Tribe  of  the  Uintah  and  Ouray  Reservation, 
adopted  by  the  tribe  on  December  19,  1936,  and 
approved  by  the  Secretary  of  the  Interior  on  Jan- 
uary 19,  1937.  Article  VIII  section  3,  of  that  con- 
stitution provides  as  follows: 

"Section  3.  Leasing  of  tribal  lands.  Tribal 
lands  may  be  leased  by  the  Tribal  Business 
Committee,  with  the  approval  of  the  Secre- 
tary of  the  Interior,  for  such  periods  of  time  as 
are  permitted  by  law. 

"In  the  leasing  of  tribal  lands,  preference 
shall  be  given,  first,  to  Indian  cooperative  as- 
sociations and  secondly,  to  individual  Indians 
who  are  members  of  the  Ute  Indian  Tribe  of 
the  Uintah  and  Ouray  Reservation. 


"No  lease  of  tribal  lands  to  a  non  member 
shall  be  made  by  the  Tribal  Business  Com- 
mittee unless  it  shall  appear  that  no  Indian 
cooperative  association  or  individual  member 
of  the  Tribe  is  able  and  willing  to  use  the  land 
and  to  pay  a  reasonable  fee  for  such  use. 

"Grazing  permits  covering  tribal  land  may 
be  issued  by  the  Tribal  Business  Committee, 
with  the  approval  of  the  Secretary  of  the  In- 
terior, in  the  same  manner  and  upon  the  same 
terms  as  leased." 

If  the  lands  involved  still  belong  to  the  Indians, 
or  have  been  restored  to  the  Indians  under  section 
3  of  the  Indian  Reorganization  Act,  any  lease  or 
permit  would  have  to  be  issued  by  the  Tribal 
Business  Committee,  with  the  approval  of  the 
Secretary  of  the  Interior  and  would  have  to  con- 
form to  the  procedures  specified  in  the  foregoing 
provisions  with  respect  to  preference  rights.  It  is 
suggested  that  any  revised  instructions  issued  in 
this  matter  be  accompanied  by  a  memorandum 
setting  forth  the  facts  with  respect  to  the  title  to 
these  lands  with  citations  to  the  applicable  treaties, 
agreements  or  acts  of  Congress. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Land  and  Water  Right  Exchange- 
California 

M-29232  June  2,  1937. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  dear  Mr.  Secretary: 

You  have  presented  for  my  consideration  and 
opinion  several  questions  raised  by  the  Office  of 
Indian  Affairs  in  connection  with  the  proposed 
land  and  water  rights  exchanges  between  the  Gov- 
ernment and  the  City  of  Los  Angeles,  California, 
authorized  to  be  made  by  the  act  of  April  20,  1937, 
Public  No.  43,  75th  Congress.  These  questions  are 
substantially  as  follows: 

1.  Under  the  act  may  lands  alone  be  exchanged? 
If  so,  in  lieu  of  exchanging  water  rights  as  author- 
ized by  the  act,  can  the  Government  and  the  city 
contract  with  respect  to  the  water  rights,  providing 
thereby  that  the  city  shall  furnish  water  to  the 
Indians  concerned  and  that  the  United  States  shall, 
for  the  benefit  of  the  city,  forbear  to  use  the  water 
rights  retained  by  it? 
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2.  Are  any  of  the  lands  involved  in  the  exchange, 
1    other  than  allotted  lands,  tribal  lands  within   the 
meaning  of  Sec.  3  of  the  act? 

I 
In  answer  to  the  first  question,  it  is  my  opinion 
that  the  act  permits  the  exchange  of  lands  alone.. 

With  respect  to  the  authority  so  to  exchange,  the 
act  provides  as  follows: 

"That  the  Secretary  of  the  Interior  be,  and  he 
is  hereby,  authorized,  in  his  discretion,  to  ac- 
cept title  on  behalf  of  the  United  States  to 
lands  and  water  rights  now  owned  and  held 
by  the  city  of  Los  Angeles  in  the  counties  of 
Inyo  and  Mono  State  of  California,  if,  in  his 
judgment,  the  interests  of  the  Indians  in  said 
counties  will  be  benefited  thereby;  and  in  con- 
sideration therefor  the  said  Secretary  may  issue 
a  patent  or  patents  to  the  said  city  of  Los 
Angeles  for  lands,  water  rights,  and  buildings 
now  held  by  the  United  States  for  the  benefit 
of  the  Indians,  provided  that  the  lands,  water 
rights,  and  buildings  covered  by  the  patent  or 
patents  shall  not  exceed  in  value  the  lands  and 
water  rights  conveyed  by  the  said  city  of  Los 
Angeles  to  the  United  States." 


The  authority  is  to  accept  title  to  "lands  and  water 
rights"  and  in  exchange  therefor  to  patent  "lands, 
water  rights,  and  buildings."  But  the  word  "and" 
as  used  here  is  often  construed  in  the  coordinate 
sense.  Hensel,  Bruckrnann  &  Lorbacher  v.  United 
States,  126  Fed.  576;  Robson  v.  Cantwell,  et  al.,  141 
S.E.  180  (S.  C.) .  The  present  case  is  one  where  such 
a  construction  appears  proper  for  there  is  no  indi- 
cation that  Congress  intended  to  permit  exchanges 
only  of  lands  together  luith  water  rights.  The  only 
limitation  on  the  broad  discretionary  authority 
given  to  the  Secretary  to  effect  exchanges  is  that 
there  shall  be  an  equivalence  of  values.  This,  of 
course,  can  be  accomplished  without  construing  the 
act  as  requiring  an  exchange  of  both  lands  and 
water  rights. 

There  is  immediately  suggested  a  question  of  the 
validity  of  the  severance  of  water  rights  from  lands. 
That  this  can  be  accomplished  by  conveyance  under 
the  water  law  of  California  seems  to  be  true,  but 
this  question  need  not  be  determined  now.  It  is 
rather  a  question  of  the  sufficiency  of  title  to  be  con- 
sidered whenever  in  a  particular  exchange  such  a 
severance  is  contemplated. 

It  is  my  opinion,  in  answer  to  the  second  ques- 
tion under  part  I  of  this  opinion,  that  there  is  no 
authority  in  the  Secretary  to  contract  with  the  City 
of  Los  Angeles  for  the  use  and  delivery  of  water. 

The  act  authorizes  the  Secretary  "to  accept  title 
*  *  *  to  *  *  *  watei  rights"  and  in  consideration 


therefor  to  issue  "a  patent  or  patents  *  *  *  for 
lands,  water  rights,  and  buildings."  There  is  no 
other  authority  in  the  act  to  deal  with  water  rights. 
In  the  absence  of  such  other  authority,  whether  the 
proposed  agreement  is  authorized  by  the  act  turns, 
therefore,  on  whether  by  the  proposed  agreement 
title  to  the  water  rights  will  pass  to  the  Government. 
Obviously,  an  agreement  by  the  city  to  furnish 
water  contemplates  the  retention  of  title  by  the 
city  and  the  absence  of  title  thereto  in  the  United 
States.  This  is  not  contemplated  by  the  act. 

The  suggestion  of  the  contract  in  lieu  of  a  trans- 
fer of  title  is  made  because  a  conveyance  of  water 
rights  by  the  city  can  be  made  only  after  securing 
the  approval  of  two-thirds  of  the  city  voters  at  an 
election.  This  procedure,  it  is  believed,  will  unduly 
delay  consummation  of  the  exchanges.  But  the  de- 
sired result  of  immediate  use  of  the  water  rights  can 
be  accomplished  despite  this.  Thus,  a  contract  can 
be  entered  into  relating  to  the  use  of  the  water 
rights  pending  the  conveyance  thereof,  the  contract 
to  provide  that  a  conveyance  shall  be  made  in  the 
manner  authorized  by  law  within  some  agreed  time, 
and  that  the  contract  shall  terminate  on  the  failure 
so  to  convey.  Such  a  contract  can  be  made,  in  my 
opinion,  for  it  is  properly  but  an  integral  step  in 
the  transfer  of  title  within  the  purview  of  the  act. 

II 

In  order  to  answer  the  question  as  to  whether  the 
land  involved  is  tribal  land,  it  is  necessary  to  con- 
sider each  of  four  kinds  of  land.  These  are  as  fol- 
lows: 

1.  Lands  of  the  public  domain  withheld  from 
entry  by  a  departmental  order  dated  March  21, 
1913. 

2.  Lands  of  the  public  domain  set  aside  by  an 
Executive  order  dated  March  11,  1912. 

3.  Lands  of  the  public  domain  set  aside  by  an 
Executive  order  dated  September  7,  1912. 

4.  Lands  purchased  out  of  funds  made  available 
by  several  appropriation  acts,  beginning  with  the 
act  of  August  1,  1914   (38  Stat.  589)  . 

In  my  opinion,  the  lands  described  in  No.  1  above 
are  not  tribal  lands,  and  moreover,  I  doubt  that 
these  are  lands  held  for  the  benefit  of  Indians  with- 
in the  meaning  of  the  act.  The  latter  being  true, 
they  are  not  now  exchangeable. 

These  lands  were  prior  to  February  3,  1911,  in  a 
National  forest.  In  1913  a  departmental  order  was 
pending  to  have  them  restored  to  entry  under  the 
public  land  laws.  This  order  was  stayed  by  a  depart- 
mental letter  approved  by  the  Assistant  Secretary 
on  March  21,  1913.  By  his  approval,  the  Assistant 
Secretary  ordered  that  the  order  of  restoration  "be 
withheld  until  a  further  report  can  be  submitted  to 
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the  Department  with  the  view  to  having  an  addi- 
tional Executive  order  issued  withdrawing  such 
lands  as  may  be  available  and  needed  for  the  In- 
dians." The  effect  of  this  letter  was  to  prevent  entry, 
but  by  its  terms  it  did  not  purport  to  set  the  lands 
apart  even  temporarily  for  the  benefit  of  Indians. 
No  Executive  order  was  ever  issued  to  accomplish 
this,  and  since  1919  further  action  has  been  impos- 
sible because  of  the  prohibition  on  the  withdrawal 
of  public  lands  for  Indian  reservations  provided  by 
the  act  of  June  30,  1919  (41  Stat.  34) .  In  these  cir- 
cumstances, it  is  my  opinion  that  the  lands  are  not 
now  held  for  the  benefit  of  Indians  within  the  mean- 
ing of  the  act  being  considered. 

In  considering  whether  the  other  three  classes  of 
lands  are  tribal,  there  is  encountered  at  the  outset 
the  problem  as  to  whether  the  lands  set  apart  by 
Executive  order  were  properly  so  set  apart.  By  the 
act  of  April  8,  1864  (13  Stat.  39)  ,  the  President  was 
authorized  to  set  apart  as  Indian  reservations  not 
to  exceed  four  tracts  of  land  in  California.  The  four 
reservations  so  created  are  now  known  as  the  Hoopa 
Valley  Reservation,  the  Mission  Reservations  (sev- 
eral noncontiguous  areas) ,  the  Tule  River  Reserva- 
tion, and  the  Round  Valley  Reservation.  Numerous 
Executive  order  reservations  in  excess  of  these  four 
in  California  have,  however,  been  created.  The  au- 
thority relied  on  evidently  has  been  the  general 
authority  in  the  Executive  so  to  deal  with  the 
public  domain.  17  Atty.  Gen.  258;  34  Atty.  Gen.  181. 
See  Executive  Orders,  Indian  Reservations,  vol  1, 
pp.  38  to  65;  vol.  2,  pp.  25  to  33.  Although  these, 
including  the  ones  now  before  me,  appear  to  have 
been  created  in  excess  of  the  authority  given  by  the 
act  of  April  8,  1864,  supra,  I  am  of  the  opinion  that 
the  validity  of  their  creation  cannot  now  be  prop- 
erly questioned  in  view  of  administrative  action  in 
dealing  with  them  as  reservations  for  over  a  quarter 
of  a  century,  by  reason  of  an  implicit  recognition 
thereof  by  Congress  by  way  of  appropriations  made 
for  the  general  administration  of  the  agency  having 
the  jurisdiction  over  these  areas,  and  by  congres- 
sional appropriations  made  to  the  Office  of  Indian 
Affairs  in  connection  with  the  irrigations  of  lands 
therein.  See  acts  of  June  30,  1919  and  March  3,  1921 
(41  Stat.  3  and  1226) ,  and  the  act  of  June  24,  1923 
(42  Stat.  1181),  appropriating  money  for  the  irri- 
gation of  the  so-called  Owens  Valley  projects,  which 
include  these  lands. 

Having  disposed  of  the  question  concerning  the 
validity  of  the  Executive  orders,  I  consider  whether 
these  lands  are  tribal  lands  and,  if  so,  who  must 
consent  to  the  exchange  thereof. 

Tribal  lands  are  ordinarily  defined  as  lands  be- 
longing to  the  tribe  as  a  community,  rather  than  to 
the  members  severally  or  as  tenants  in  common. 
Sizemore  v.  Brady,  235  U.S.  441.  This  definition  pre- 


supposes the  evidence  of  a  tribe  or  band  having  the 
usual  characteristics  of  tribes  or  bands,  such  as  in- 
dependence of  action,  continuity  of  existence,  a 
common  leadership,  and  a  concert  of  action,  as  de- 
fined in  the  case  of  Montoya  v.  United  States,  180 
U.S.  261.  But  were  this  definition  to  control  in  the 
present  case,  the  conclusion  may  possibly  be  reached 
that  there  was  no  group,  band,  or  tribe  that  so  held 
the  property.  It  is  my  opinion,  however,  that  the 
act  in  question  does  not  have  this  definition  in  mind 
in  using  the  term  "tribal  property." 

The  act  first  authorizes  the  conveyance  of  lands 
"held  for  the  benefit  of  Indians."  Sec.  2  of  the  act 
authorizes  the  exchange  of  allotted  lands  in  a  cer- 
tain manner.  Sec.  3  of  the  act  provides  as  follows: 

"No  tribal  lands  shall  be  involved  in  any 
such  exchange  except  with  the  consent  of  a 
majority  of  the  adult  Indians  entitled  to  the 
use  thereof.  All  lands  acquired  pursuant  to  this 
Act,  other  than  land  to  which  title  may  be  held 
by  or  in  trust  for  individual  Indians,  shall  be 
held  by  the  United  States  in  trust  for  the  In- 
dian tribe,  band,  or  group  concerned." 

It  will  be  noted  that  the  act  deals  specifically  with 
two  kinds  of  land,  allotted  lands  and  tribal  lands. 
Moreover,  it  is  provided  that  titles  to  lands  to  be 
acquired  shall  be  taken  in  but  two  ways:  for  the  in- 
dividual, or  for  the  tribe,  band,  or  group  concerned. 
This  last  provision  seems  to  be  on  the  assumption 
that,  within  the  meaning  of  the  act,  a  tribe,  band, 
or  group  is  concerned  with  all  of  the  land  involved 
in  the  exchange,  other  than  individual  allotments. 
If  there  were  land  of  a  third  kind  which  properly 
could  be  said  to  be  held  for  the  benefit  of  Indians 
but  in  which  no  individual  or  no  group,  band,  or 
tribe  were  concerned,  there  would  then  be  no  group 
concerned  with  the  title  to  be  taken  by  the  United 
States.  This  is  contrary  to  the  basic  assumption  of 
the  last  sentence  of  Sec.  3. 

That  there  was  in  the  contemplation  of  Congress 
no  such  third  class  of  land  as  above  suggested  is 
borne  out  by  the  committee  reports  on  the  bill. 
H.R.  5299,  House  Rep.  365,  Senate  Rep.  278.  These 
reports  incorporate  the  departmental  recommenda- 
tion on  the  bill,  the  latter  containing  this  signifi- 
cant language: 

"However,  we  wish  to  point  out  here  that 
the  proposed  draft  of  bill  would  authorize  an 
exchange  only  in  the  discretion  of  the  Secre- 
tary of  the  Interior,  and  that  the  consent  of  a 
majority  of  the  Indians  involved  also  would 
have  to  be  obtained.  Therefore,  no  exchange 
would  be  consummated  unless  it  were  clearly 
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apparent  that  the  Government  would  receive 
full  value  for  any  lands  conveyed  to  the  city  of 
Los  Angeles,  and  the  Indians  themselves  ap- 
proved the  transaction." 

Very  evidently  this  Department,  and  the  House  and 
Senate  Committees,  were  of  the  opinion  that  no 
land  was  to  be  exchanged  except  with  the  approval 
of  the  interested  Indians,  either  individually  as  in 
the  case  of  allotments,  or  by  groups  where  un- 
allotted. I  conclude  that  all  unallotted  land  held 
for  the  benefit  of  the  Indians  is  tribal  property 
within  the  meaning  of  the  act.  And  I  am  of  the 
opinion  that  the  remaining  unallotted  land  is  all 
held  for  the  benefit  of  the  Indians.  As  to  the  land 
reserved  by  the  Executive  order  dated  March  II, 
1912,  there  is  little  doubt.  This  was  permanently 
withdrawn  "for  allotment  purposes  to  the  Indians 
located  thereon  and  for  such  other  uses  as  may  be 
lawful  for  the  benefit  of  the  Indians."  As  to  the 
lands  purchased  for  homeless  Indians,  the  authority 
to  purchase  directs  that  the  lands  shall  be  "for  the 
use  and  occupancy  of  said  (homeless  Indians  in 
California)  Indians."  Act  of  August  1,  1914  (38  Stat. 
589) .  As  to  the  land  withdrawn  by  the  order  of 
September  7,  1912,  some  question  exists  because  the 
lands  were  withdrawn  temporarily  until  suitable- 
ness for  "allotment  purposes  to  homeless  Paiute  or 
other  Indians  living  on  or  adjacent  thereto"  could 
be  determined.  I  have  been  advised  informally  by 
the  Indian  Office,  however,  that  the  lands  have  since 
been  used  and  occupied  by  the  Indians  and  have 
been  administered  by  the  Indian  Office  continuously 
since  the  withdrawal,  and  so  long  as  the  withdrawal 
remains  unrevoked,  it  is  my  opinion  that  the  lands 
are  properly  lands  held  for  the  benefit  of  the  In- 
dians within  the  meaning  of  the  act  being  con- 
sidered. Compare  Solicitor's  opinion  of  March  24, 
1932,  M.  26934,  holding  with  respect  to  a  similar 
withdrawal  that  where  there  had  been  no  use  made 
of  the  lands  the  withdrawal  could  not  be  con- 
sidered as  creating  a  reservation  in  the  generally 
f  accepted  sense  of  the  term,  and  that  it  was  subject 
to  revocation  by  an  Executive  order. 

Turning  to  the  final  question  concerning  what 
Indians  must  consent  to  exchanges  of  tribal  land, 
it  is  my  opinion  that  the  act  does  not  require  the 
approval  of  the  exchanges  by  the  tribe  or  bands  of 
Indians  in  Owens  Valley  as  a  whole,  assuming  that 
a  tribe  or  bands  in  the  generally  accepted  sense 
exist.  Rather,  the  intent  of  the  act  seems  to  be  that 
the  approval  shall  be  given  by  the  majority  of  the 
adult  Indians  located  on  or  entitled  to  the  use  of 
the  tracts  involved  in  the  exchange.  Therefore,  ex- 
changes of  unallotted  land  may  be  effected  on  se- 
curing the  approval  of  the  majority  of  the  adult 
Indians  who  have  properly  been  located  on  or  as- 


signed to  the  use  of  the  particular  tract  to  be  ex- 
changed. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  June  2,  1937. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Memorandum   to  the  Commissioner 
of  Indian  Affairs: 

In  the  departmental  report  on  H.R.  5938  it  is 
recommended  that  all  after  the  enacting  clause  of 
the  bill  be  stricken  out  and  that  substitute  provi- 
sions be  inserted.  It  is  believed  that  the  substitute 
provisions  should  be  drafted  in  such  a  way  as  to 
be  as  useful  as  possible  to  the  Department  if  the 
bill  is  enacted.  I,  therefore,  suggest  three  insertions 
which  may  save  the  Department  difficulty  in  the 
future. 

1.  It  is  suggested  that  the  name  "Catawba  In- 
dians of  South  Carolina"  be  changed  to  "Catawba 
Tribe  of  Indians  of  South  Carolina,"  in  order  that 
there  may  be  no  doubt  as  to  their  tribal  status. 
The  report  to  the  Commissioner  on  these  Indians 
indicates  that  they  are  historically  and  in  fact  a 
tribe  and  Congressional  recognition  of  their  tribal 
status  will  make  unnecessary  any  subsequent  de- 
termination of  this  point  in  the  Department.  Con- 
gressional recognition  of  tribal  status  is  conclusive. 
United  States  v.  Sandoval,  231  U.S.  28. 

2.  In  section  2  the  words  "and  to  declare  such 
lands  an  Indian  reservation"  should  be  inserted 
after  the  first  semicolon.  This  insertion  would  re- 
move any  doubt  as  to  whether  the  lands  acquired 
for  these  Indians  are  an  Indian  reservation.  This  is 
important  as  acts  of  Congress  frequently  deal  with 
Indian  questions  in  terms  of  Indian  reservations. 
It  is  not  at  all  clear  whether  lands  previously  in 
private  or  State  ownership  acquired  by  the  United 
States  for  the  use  of  Indians  automatically  become 
an  Indian  reservation.  In  the  case  of  United  States 
v.    One    Chevrolet    Automobile,    16    F.    Supp,    453 

(D.C.  Nevada,  1936)  ,  it  was  held  that  such  lands 
of  the  Reno  Indian  Colony  Site  were  not  a  reserva- 
tion. The  proposed  insertion  follows  the  Reorgani- 
zation Act  which  empowers  the  Secretary  to  declare 
lands  accpiired  under  it  an  Indian  reservation.  The 
fact  that  the  Catawba  lands  constitute  a  reservation 
will  not  interfere  with  the  retention  of  civil   and 
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criminal  jurisdiction  over  the  lands  by  the  State, 
as  provided  in  the  bill.  One  instance  of  such  a  situ- 
ation is  the  Sac  and  Fox  Reservation  in  Iowa  over 
which  the  State  retained  criminal  jurisdiction. 

3.  In  the  original  bill  it  is  provided  that  the 
lands  acquired  by  the  United  States  for  these  In- 
dians shall  be  nontaxable.  This  is  not  included  in 
the  substitute  draft.  If  the  United  States  pur- 
chases the  land  there  will,  of  course,  be  no  ques- 
tion of  State  taxation.  However,  if  the  State  trans- 
fers ownership  of  the  land  to  the  United  States, 
it  might  do  so  only  on  condition  that  it  retain  the 
privilege  of  taxation.  This  is  what  occurred  in  con- 
nection with  the  Sac  and  Fox  Reservation  in  Iowa. 
According  to  the  terms  of  the  substitute  draft  it 
would  appear  that  the  Secretary  of  the  Interior 
woidd  be  authorized  to  accept  a  conveyance,  even 
though  conditional.  To  guard  against  the  possi- 
bility of  State  taxation  a  sentence  could  be  added 
at  the  end  of  section  2  reading  as  follows:  "Any 
lands  acquired  pursuant  to  this  section  shall  be 
free  from  State  or  local  taxation  until  otherwise 
provided  by  Congress." 

Acting  Solicitor. 


Umatilla— Hunting  and  Fishing 

June  15,  1937. 

Memorandum   to  the  Commissioner 
of  Indian   Affairs: 

In  a  letter  to  you  dated  April  19  the  Superin- 
tendent of  the  Umatilla  Indian  Agency  reports  that 
the  filling  of  the  lake  above  Bonneville  Dam  now 
under  construction  by  the  Federal  Government 
will  drown  out  many  of  the  "usual  and  accustomed 
fishing  places"  of  the  Indians  who  made  their  liv- 
ing by  fishing  aong  the  Columbia  River.  He  re- 
quests that  an  investigator  be  detailed  to  examine 
the  fishing  activities  of  the  Indians  along  that 
river  in  order  to  ascertain  the  number  and  value 
of  the  fishing  places  which  will  be  destroyed  and 
to  gather  data  relative  to  the  application  of  the 
"usual  and  accustomed  fishing  places"  to  new 
fishing  places  at  a  higher  elevation  along  the  river. 
He  states  that  this  information  should  be  gathered 
immediately  as  this  is  the  last  fishing  season  prior 
to  the  filling  of  the  lake  and  as  it  will  be  impossible 
to  gather  information  after  the  lake  is  filled.  The 
questions  arising  from  this  letter  as  to  the  rights 
of  the  Indians  and  their  practical  enforcement 
were  informally  referred  to  Mr.  Cohen  in  this 
office  and  in  his  absence  are  being  answered 
through  this  office. 


This  letter  presents  two  distinct  problems:  first, 
as  to  the  right  of  the  Indians  to  compensation  for 
the  destruction  of  their  fishing  places  and,  second, 
as  to  the  possibility  of  transferring  their  special 
privileges  in  the  existing  fishing  places  to  other 
possible  fishing  places.  In  solving  the  first  problem 
it  is  necessary  to  determine  whether  the  Indians 
have  property  rights  protected  by  the  Fifth  Amend- 
ment of  the  United  States  Constitution  which  pro- 
vides that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  In  order  to 
come  within  the  terms  of  the  Fifth  Amendment  the 
Indians  must  show,  first,  that  they  have  a  property 
right,  second,  that  this  property  right  is  being 
"taken"  and,  third,  that  the  taking  is  one  which 
under  the  law  is  entitled  to  compensation.  I  will 
deal  with  these  three  requisites  in  order. 

The  Indians  of  the  Umatilla  Reservation  base 
their  fishing  rights  upon  the  treaty  of  June  9,  1855 
(12  Stat.  945),  by  which  they  ceded  a  large  por- 
tion of  their  land  to  the  United  States  reserving 
a  diminished  reservation  and  certain  fishing  privi- 
leges. The  reservation  of  fishing  privileges  reads 
as  follows: 

"Provided  also  that  the  exclusive  right  of  tak- 
ing fish  in  the  streams  running  through  and 
bordering  said  reservation  is  hereby  secured  to 
said  Indians,  and  at  all  usual  and  accustomed 
stations  in  common  with  citizens  of  the 
States,  and  of  erecting  suitable  buildings  for 
curing  the  same;" 

The  reservation  of  a  right  to  fish  outside  the 
reservation  at  all  usual  and  accustomed  places  in 
common  with  citizens  of  the  United  States  is  a  pro- 
vision which  was  inserted  in  a  number  of  treaties 
with  Indians  of  the  northwest.  Of  these  Indians, 
it  is  probable  that  the  Indians  of  the  Yakima  and 
Fort  Lapwai  Reservations  will  be  affected  by  the 
Bonneville  Dam  in  the  same  way  as  the  Umatilla 
Indians.  The  statements  made,  therefore,  regarding 
the  Umatilla  Indians  will  apply  as  well  to  the  In- 
dians of  the  other  reservations  affected. 

This  common  treaty  provision  has  been  inter- 
preted by  the  Supreme  Court  in  several  cases.  In 
the  case  of  United  States  v.  Winana,  198  U.S. 
371,  the  Court  upheld  an  injunction  against  the 
defendants  who  had  erected  a  device  under  license 
from  the  State  which  in  effect  monopolized  the 
fishing  at  one  of  the  usual  and  accustomed  fishing 
places  of  the  Yakima  Indians.  The  Court  stated 
that  the  Indians  had  greater  rights  than  those  of 
the  rest  of  the  public  and  that  these  rights  con- 
stituted an  easement  on  the  land  for  the  purpose 
of  access  to  the  river  and  a  secured  right  of  fishing 
which  continued  against  the  United  States  and  its 
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grantees  and  the  State  and  its  grantees.  The  Court 
described  the  fishing  privilege  both  as  a  reserva- 
tion by  the  Indians  of  their  preexisting  right  and 
as  a  grant  by  the  United  States  of  rights  upon 
navigable  streams  within  its  power  of  disposition 
over  navigable  streams  within  a  Territory.  Because 
of  the  importance  of  the  description  of  the  right 
of  the  Indians  given  in  this  case  in  connection  with 
the  present  problem,  I  am  quoting  at  length  from 
the  relevant  parts  of  the  Court's  decision: 

"The  right  to  resort  to  the  fishing  places  in 
controversy  was  a  part  of  larger  rights  pos- 
sessed by  the  Indians,  upon  the  exercise  of 
which  there  was  not  a  shadow  of  impediment, 
and  which  were  not  much  less  necessary  to  the 
existence  of  the  Indians  than  the  atmosphere 
they  breathed.  New  conditions  came  into  ex- 
istence, to  which  those  rights  had  to  be  accom- 
modated. Only  a  limitation  of  them,  however, 
was  necessary  and  intended,  not  a  taking  away. 
In  other  words,  the  treaty  was  not  a  grant  of 
rights  to  the  Indians,  but  a  grant  of  right  from 
them,— a    reservation    of    those    not    granted. 

*  *  *  Reservations  were  not  of  particular 
parcels  of  land,  and  could  not  be  expressed  in 
deeds,  as  dealings  between  private  individuals. 

*  *  *  They  imposed  a  servitude  upon  every 
piece  of  land  as  though  described  therein. 
There  was  an  exclusive  right  of  fishing  re- 
served within  certain  boundaries.  There  was  a 
right  outside  of  those  boundaries  reserved  'in 
common  with  citizens  of  the  territory.'  As  a 
mere  right,  it  was  not  exclusive  in  the  Indians. 
Citizens  might  share  it,  but  the  Indians  were 
secured  in  its  enjoyment  by  a  special  provision 
of  means  for  its  exercise.  They  were  given  'the 
right  of  taking  fish  at  all  usual  and  accus- 
tomed places,'  and  the  right  'of  erecting  tem- 
porary buildings  for  curing  them.'  The  con- 
tingency of  the  future  ownership  of  the  lands, 
therefore,  was  foreseen  and  provided  for;  in 
other  words,  the  Indians  were  given  a  right 
in  the  land,— the  right  of  crossing  it  to  the 
river,— the  right  to  occupy  it  to  the  extent  and 
for  the  purpose  mentioned.  No  other  conclu- 
sion would  give  effect  to  the  treaty.  And  the 
right  was  intended  to  be  continuing  against 
the  United  States  and  its  grantees  as  well  as 

against  the  state  and  its  grantees. 

#  #  #  #  * 

"It  is  further  contended  that  the  rights  con- 
ferred upon  the  Indians  are  subordinate  to 
the  powers  acquired  by  the  state  upon  its  ad- 
mission into  the  Union.  *  *  *  The  United 
States,  therefore,  it  is  contended,  could  neither 
grant  nor  retain  rights  in  the  shore  or  to  the 
lands  under  water. 


"The  elements  of  this  contention  and  the 
answer  to  it  are  expressed  in  Shively  v.  Bowlby, 
152  U.S.  1  *  *  *.  It  was  said  by  the  court, 
through  Mr.  Justice  Gray: 

"  'We  cannot  doubt,  therefore,  that  Con- 
gress has  the  power  to  make  grants  of  lands 
below  high-water  mark  of  navigable  waters  in 
any  territory  of  the  United  States,  whenever 
it  becomes  necessary  to  do  so  in  order  to  per- 
form international  obligations,  or  to  effect  the 
improvement  of  such  lands  for  the  promotion 
and  convenience  of  commerce  with  foreign 
nations  and  among  the  several  states,  or  to 
carry  out  other  public  purposes  appiopriate  to 
the  objects  for  which  the  United  States  holds 
the  territory.' 

"The  extinguishment  of  the  Indian  title, 
opening  the  land  for  settlement,  and  prepar- 
ing the  way  for  future  states,  were  appropriate 
to  the  objects  for  which  the  United  States 
held  the  territory.  And  surely  it  was  within 
the  competency  of  the  nation  to  secure  to  the 
Indians  such  a  remnant  of  the  great  rights 
they  possessed  as  'taking  fish  at  all  usual  and 
accustomed  places.'  Nor  does  it  restrain  the 
state  unreasonably,  if  at  all,  in  the  regulation 
of  the  right.  It  only  fixes  in  the  land  such 
easements  as  enable  the  right  to  be  exercised." 
(198    U.S.    at    381-384.) 

In  the  case  of  Kennedy  v.  Becker,  241  U.S. 
556,  this  treaty  provision  was  interpreted  in  much 
the  same  manner  for  it  was  again  stated  that  the 
Indians  had  a  property  right  in  the  nature  of  an 
easement  for  access  and  fishing.  In  the  later  case  of 
Seufert  Brothers  Co.  v.  United  States,  249  U.S.  194, 
the  defendant  company  was  enjoined  from  inter- 
fering with  the  fishing  by  the  Yakima  Indians  in 
one  of  their  usual  and  accustomed  fishing  places, 
even  though  this  place  was  outside  of  the  area  of 
land  which  the  Yakima  Indians  had  ceded  to  the 
United  States.  The  Indians'  right  was  said  to  im- 
pose a  servitude  upon  the  land.  In  summarizing  the 
right  of  the  Indians  as  it  appears  from  these  cases, 
it  may  be  said  that  the  Indians  have  a  proprietary 
right  in  fishing  at  these  places,  which  right  con- 
tinues against  the  United  States  and  may  be  con- 
sidered as  based  upon  either  a  reservation  of  the 
original  rights  of  the  Indians  or  upon  a  grant 
from  the  United  States  in  the  treaty. 

The  further  question  is  whether  the  property 
right  of  the  Indians  is  being  "taken"  by  the  con- 
struction of  the  Bonneville  Dam.  In  order  to  con- 
stitute a  taking  the  property  must  be  appropriated 
or  destroyed  as  a  direct  result  of  the  public  use. 
If  the  loss  occurs  as  a  remote  consequence,  it  is  not 
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treated  as  a  taking  of  private  property  by  the 
Government.  So  if  land  is  eventually  inundated  by 
natural  causes  set  in  motion  by  a  Government-built 
levee,  the  loss  is  not  treated  as  a  taking  and  there- 
fore is  not  entitled  to  compensation.  Bedford  v. 
United  States,  192  U.S.  217.  In  this  connection  may 
be  discussed  the  Blackfeet  case,  81  Ct.  CI.  101,  not 
an  eminent  domain  case  but  suggested  as  an  ob- 
stacle to  recovery  by  the  Indians.  There  the  plain- 
tiff tribes  sought  compensation  for  the  loss  of  game 
in  their  common  hunting  grounds  set  aside  by 
treaty.  The  court  held  that  the  game  was  lost 
through  the  operation  of  natural  causes  over  which 
the  Government  had  no  control.  In  that  case  the 
civilization  of  the  surrounding  areas  resulted  in 
the  destruction  of  the  game  which  otherwise  might 
have  entered  the  Indian  hunting  grounds.  The 
situation  is  entirely  different  in  fact  and  in  legal 
effect  from  the  instant  problem  where  the  Gov- 
ernment itself  is  undertaking  a  project  which  di- 
rectly destroys  the  game  of  the  Indians.  The  right 
of  fishing  and  the  right  of  access  to  fishing  grounds 
have  been  treated  by  the  courts  as  property  capable 
of  being  taken  by  eminent  domain.  Holyoke  Water 
Power  Co.  v.  Lyman,  15  Wall.  500:  Boston  &  Me. 
R.  R.  v.  Montgomery,  119  Mass.  114.  In  the  Lyman 
case  the  destruction  of  fishing  rights  as  a  direct 
result  of  the  building  of  a  dam  was  treated  as  a 
taking  of  private  rights  for  public  purposes.  The 
destruction  of  the  Indian  fishing  places  due  to 
the  filling  of  the  lake  is  obviously  a  direct  result 
of  the  building  of  the  Bonneville  Dam  and,  in  my 
opinion,  constitutes  a  taking  of  these  fishing  rights 
for  public  uses,  within  the  meaning  of  the  Consti- 
tution. 

As  a  general  rule  of  law,  however,  when  private 
rights  in  the  bed  or  waters  of  a  navigable  stream  are 
appropriated  or  destroyed  as  a  result  of  action  by 
the  United  States  in  aid  of  navigation  the  courts  re- 
fuse to  award  compensation.  The  theory  is  that  all 
private  rights  in  a  navigable  stream  are  subservient 
to  the  power  of  Congress  over  interstate  commerce 
which  comprehends  the  power  to  improve  the  navi- 
gability of  navigable  streams  by  any  suitable  means. 
Thus,  in  the  case  of  Lewis  Bluepoint  Oyster  Culti- 
vation Co.  v.  Briggs,  229  U.S.  82,  the  plaintiff  was 
held  not  entitled  to  compensation  for  the  destruc- 
tion of  his  oyster  beds  under  a  navigable  stream 
through  the  operation  of  the  United  States  in 
dredging  the  submerged  land  for  the  purpose  of 
deepening  the  stream.  This  rule  has  likewise  been 
applied  to  the  destruction  of  a  private  right  of  ac- 
cess to  navigable  streams.  Scranton  v.  Wheeler,  179 
U.S.  141.  Nichols  on  Eminent  Domain,  2d  edition, 
page  428.  It  has  been  applied  to  the  taking  of  all 
types  of  private  property  and  privileges  in  a  navi- 
gable stream,  such  as  private  structures  built  on  the 
submerged  land,  even  less  intimately  connected  with 


fishing  or  access.  United  States  v.  Chandler-Dunbar 
Water  Power  Co.,  229  U.S.  53. 

In  view  of  this  established  rule  and  the  fact  that 
the  Bonneville  Dam  is  being  erected  in  aid  of  navi- 
gation, the  Indians  have  no  possibility  of  obtaining 
compensation  for  the  destruction  of  their  fishing 
rights  unless  these  fishing  rights  can  be  shown  to 
be  on  a  different  plane  from  other  private  property 
rights.  The  cases  intimate  one  exception  to  the  rule 
discussed.  That  exception  is  based  upon  the  doc- 
trine of  estoppel.  It  is  said  that  if  a  State  has  granted 
rights  in  its  navigable  streams  which  are  incon- 
sistent with  the  development  of  navigation  such 
rights  can  be  destroyed  by  the  State  only  with  the 
payment  of  compensation.  Nichols  on  Eminent 
Domain,  pages  423-459.  This  doctrine  has  not  yet 
been  clearly  applied  in  the  case  of  a  grant  by  the 
United  States,  probably  chiefly  for  the  reason  that 
grants  by  the  United  States  in  navigable  streams  are 
almost  unknown.  Shively  v.  Bowlby,  152  U.S.  1. 
However,  in  the  case  of  Monongahelia  Navigation 
Co.  v.  United  States,  148  U.S.  312,  compensation  was 
required  for  the  destruction  of  the  value  of  the 
company's  locks  and  dams  by  the  United  States  act- 
ing in  aid  of  navigation  because  of  the  fact  that  the 
United  States  had  "invited"  the  company  to  erect 
these  improvements.  In  discussing  this  case  in  the 
Bluepoint  Oyster  case,  supra,  the  court  treated  the 
decision  as  an  example  of  the  application  of  the 
doctrine  of  estoppel  to  the  United  States.  Also  in 
the  Chandler-Dunbar  case,  supra,  the  court  ex- 
pressly excepted  from  its  statement  of  the  rule  of 
no  compensation  a  situation  involving  the  "element 
of  contract." 

A  fairly  strong  argument  can  be  made  that  the 
Indians  come  within  this  doctrine  of  estoppel  since 
their  privilege  of  fishing  has  been  recognized  as  a 
grant  from  the  United  States  in  both  the  Winana 
and  Seufert  cases.  The  fact  that  the  United  States 
can  grant  fishing  privileges  in  territorial  waters  to 
Indians  is  expressly  upheld  in  the  Alaska  Pacific 
Fisheries  case,  248  U.S.  78,  and  such  a  reservation 
will,  of  course,  limit  the  exercise  of  conflicting 
powers  of  Congress.  See  Solicitor's  Opinion 
M. 28978,  April  19,  1937,  page  10.  Moreover,  the 
fishing  rights  here  are  not  merely  a  gratuitous  grant 
but  the  subject  of  a  contract  between  the  United 
States  and  the  Indians  in  which  the  fishing  rights 
were  part  of  the  consideration  for  the  conveyance  to 
the  United  States  of  the  Indians'  right  of  occupancy 
in  a  large  area  of  land.  This  then  is  further  reason 
why  the  United  States  should  be  estopped  from  de- 
stroying the  substance  of  the  consideration  without 
compensation. 

If  the  fishing  rights  are  regarded  as  a  reservation 
of  part  of  the  original  right  of  occupancy  of  the 
Indians  rather  than  as  a  grant  from   the  United 
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States,  the  case  for  the  Indians  would  seem  to  be 
equally  strong  since  the  ownership  of  the  territory 
by  the  United  States  was  subject  to  the  right  of 
occupancy  in  the  Indians.  It  should  be  noted  that 
the  United  States  agreed  with  the  Warm  Springs 
Indians  by  treaty  of  November  15,  1865  (14  Stat. 
751) ,  to  pay  them  $3,500  for  the  relinquishment  of 
the  same  fishing  privileges  as  are  the  subject  of  this 
memorandum.  Wherever  the  right  of  occupancy  of 
the  Indians  is  destroyed  by  the  United  States  with- 
out compensation  the  Indians  have  been  recognized 
as  having  a  just  claim  against  the  United  States. 

From  the  foregoing  I  conclude  that  the  Indians 
have  a  possible  claim  for  compensation  for  the 
destruction  of  their  fishing  places  by  the  Bonne- 
ville Dam.  While  the  claim  is  not  certain  because  of 
the  fact  that  the  action  by  the  United  States  is  taken 
in  aid  of  navigation,  there  is,  however,  in  my 
opinion,  sufficient  reasonable  ground  for  a  claim  as 
to  make  it  imperative  to  protect  the  interests  of  the 
Indians  in  all  possible  ways.  Since  the  dam  is  being 
erected  under  Title  II  of  the  National  Industrial 
Recovery  Act  of  June  16,  1933  (48  Stat.  200) ,  which 
gives  authority  to  the  Public  Works  Administrator 
to  exercise  the  right  of  eminent  domain,  it  may  be 
possible  to  negotiate  a  settlement  with  the  Public 
Works  Administration  which  is  financing  the  proj- 
ect and  the  War  Department  which  is  building  the 
project.  In  any  event,  an  investigation  is  proper  to 
determine  the  losses  which  the  Indians  will  sustain. 
This  investigation  should  likewise  determine  what 
tribes  are  interested  in  the  fishing  places  which  will 
be  destroyed  by  the  dam  and  to  what  extent.  As  the 
fishing  privileges  belong  to  all  the  members  of  the 
tribes  and  not  exclusively  to  the  individual  Indians 
who  may  happen  to  have  taken  advantage  of  these 
privileges  (cf.  Mason  v.  Sams,  5  F.  (2d)  255,  D.C. 
Wash.  1925) ,  any  compensation  obtained  for  their 
loss  would  be  for  the  benefit  of  the  tribes  involved. 

There  is  no  possibility  of  transferring  by  any 
action  of  the  Federal  Government  the  special  fish- 
ing privileges  of  the  Indians  from  the  existing  places 
covered  by  treaty  to  new  areas.  These  privileges,  as 
demonstrated  by  the  cases  discussed,  are  privileges 
resulting  from  the  historic  right  of  occupancy  of 
the  Indians  and  the  treaties  made  with  the  Indians 
while  the  land  was  still  in  territorial  status.  At  the 
present  time  the  only  authorities  competent  to  grant 
fishing  rights  in  the  Columbia  River  are  the  States 
through  which  the  river  flows.  It  is  highly  unlikely 
that  either  the  State  of  Oregon  or  Washington 
would  be  interested  in  reserving  private  privileges 
to  the  Indians  of  these  reservations.  However,  the 
possibilities  of  the  Indians  obtaining  fish  from  other 
places  in  the  Columbia  River  and  thereby  carrying 
on  their  fishing  enterprises  should  be  taken  into 
account    by    the    investigator    in    determining    the 


amount  of  any  damages  sustained  from  the  loss  of 
the  existing  fishing  privileges. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Responsibility  of  an  Indian  Tribe 
Under  the  Social  Security  Act 

M-29156  June  30,  1937. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  dear  Mr.  Secretary: 

There  has  been  referred  to  me  for  an  opinion  a 
question  concerning  the  responsibility  under  the 
Social  Security  Act  of  an  Indian  tribe  which  enters 
into  a  trust  agreement  with  the  Government  for 
the  handling  of  Indian  Rehabilitation  funds.  This 
question  as  presented  by  the  Indian  Office  is  as 
follows: 

"If  expenditures  of  Rehabilitation  funds  are 
to  be  handled  by  the  Tribal  Council  or  officers 
thereof,  what  responsibility,  if  any,  attaches  to 
the  Tribe  insofar  as  compliance  with  the  Un- 
employment Insurance  and  Social  Security  laws 
are  concerned?" 

It  is  believed  that  the  question  has  reference  to 
the  responsibility  of  the  tribes  for  the  payment  ol 
taxes  laid  by  the  Social  Security  Act  upon  employers 
in  connection  with  the  Federal  old-age  benefit  syv 
tern  and  the  Federal  unemployment  insurance  plan. 
Section  804  of  Title  VIII  of  the  Social  Security  Act 
of  August  14,  1935  (49  Stat.  620),  provides  that 
every  employer  shall  pay  an  excise  tax  with  respect 
to  having  individuals  in  his  employ  of  a  certain 
percentage  of  the  wages  paid  by  him  with  respect 
to  employment  after  December  31,  1936.  In  sec- 
tion 811  (b) ,  the  term  "employment"  is  defined  as 
meaning  "any  service,  of  whatever  nature,  per- 
formed within  the  United  States  by  an  employee 
for  his  employer,  except—  ...  (6)  service  per- 
formed in  the  employ  of  the  United  States  Govern- 
ment or  of  an  instrumentality  of  the  United  States." 
Section  901  of  Title  IX  of  the  Social  Security  Act 
provides  that  on  and  after  January  1,  1936,  every 
employer  shall  pay  for  each  calendar  year  an  ex- 
cise tax  with  respect  to  having  individuals  in  his 
employ  equal  to  a  certain  percentage  of  the  total 
wages  paid  by  him  with  respect  to  employment.  In 
section  907  (a) ,  the  term  "employer"  as  used  in 
section  901  is  defined  as  excluding  any  person  who 
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does  not  employ  eight  or  more  individuals  on  each 
of  some  20  days  during  the  taxable  year.  Here  again 
the  definition  of  "employment",  section  907  (5) ,  ex- 
cludes "service  performed  in  the  employ  of  the 
United  States  Government  or  of  an  instrumentality 
of  the  United  States".  In  Title  XI  the  term  "person" 
as  used  throughout  the  Act  is  so  defined  as  to  in- 
clude a  corporation  and  the  term  "corporation"  is 
so  defined  as  to  include  associations.  This  definition 
covers  Indian  tribes,  either  as  corporations  or  asso- 
ciations. 

Under  the  Indian  Rehabilitation  program  it  is 
contemplated  that  in  so  far  as  practicable  the 
amount  of  Rehabilitation  funds  allocated  to  a  par- 
ticular agency,  excepting  so  much  of  the  allocation 
as  covers  administrative  and  supervisory  costs  of  the 
Rehabilitation  projects,  will  be  conveyed  by  the 
Commissioner  of  Indian  Affairs  to  the  tribe, 
whether  organized  or  unorganized,  for  which  or 
for  whose  members  the  Rehabilitation  funds  are 
being  spent.  This  conveyance  will  take  the  form  of 
a  trust  agreement  providing  that  the  funds  con- 
veyed shall  be  used  only  for  the  Rehabilitation 
projects  approved  by  the  Commissioner  and  under 
the  direction  and  supervision  of  the  superintendent 
and  the  Indian  Office.  The  purpose  of  this  trust 
agreement  is  to  provide  a  method  by  which  the 
income  and  proceeds  from  the  use  of  Rehabilita- 
tion projects  and  from  the  payments  made  by  mem- 
bers of  the  tribe  upon  the  projects  created  for  their 
benefit  shall  be  available  for  continuation  of  the 
Rehabilitation  program  on  the  reservation. 

Assuming  for  the  purpose  of  this  opinion  that 
after  these  trust  agreements  have  been  executed  the 
tribe  can  be  considered  as  the  employer  of  the  labor 
used  upon  the  Rehabilitation  projects  in  spite  of 
the  fact  that  the  employment  and  supervision  of 
labor  may  continue  in  the  superintendent  under 
regulations  of  the  Indian  Office  as  before  the  execu- 
tion of  the  trust  agreement,  the  question  then  is 
whether  the  tribe,  as  an  employer,  is  subject  to  the 
taxes  laid  in  Title  VIII  and  IX  of  the  Social  Secur- 
ity Act  above  described.  It  is  my  opinion  that  the 
Indian  tribes,  even  if  employers,  are  not  subject  to 
either  tax  for  two  reasons;  first,  that  it  is  highly 
doubtful  whether  a  general  tax  law  of  this  kind 
would  be  held  to  apply  to  an  Indian  tribe  unless 
the  statute  so  indicated,  and  secondly,  and  prin- 
cipally, because  an  Indian  tribe,  particularly  when 
operating  under  a  trust  agreement,  can  be  con- 
sidered an  instrumentality  of  the  United  States  and, 
therefore,  that  employment  by  a  tribe  is  within  the 
exceptions  to  the  kind  of  employment  upon  which 
taxes  are  laid. 

While  the  income  of  an  individual  Indian  has 
recently  been   held   subject   to   a  general  Federal 


income  tax  law,  Superintendent  of  Five  Civilized 
Tribes  v.  Commissioner  of  Internal  Revenue,  295 
U.S.  418,  reversing  previous  opinion,  it  is  improb- 
able that  the  principle  that  general  laws  of  Con- 
gress should  not  be  so  construed  as  to  apply  to 
Indians  if  such  application  would  adversely  affect 
them  (McCandless  v.  United  States) ,  25  F,  (2d)  71, 
(CCA.  3d,  1928)  ;  see  Heiner  v.  Colonial  Trust 
Company,  275  U.S.  232  at  234) ,  would  be  further 
modified  to  extend  general  tax  laws  to  the  funds 
of  Indian  tribes,  which  have  always  been  closely 
supervised  and  guarded  by  Congress.  One  practical 
reason  stands  in  the  way  of  such  construction  since 
tribal  funds,  where  they  exist,  are  almost  univer- 
sally held  in  the  Treasury  of  the  United  States  and 
cannot  be  expended  without  specific  appropriation 
by  Congress.  (Sec.  27,  act  of  May  18,  1916,  39  Stat. 
159.)  No  General  authorization  for  the  payment  of 
taxes  from  tribal  funds,  except  to  meet  an  indi- 
vidual's taxes  from  his  share  of  the  funds  (March 
1,  1907,  34  Stat.   1016)    has  ever  been  made. 

This  situation  is  particularly  evident  in  the 
case  at  hand.  The  Rehabilitation  funds  conveyed 
to  the  Indian  tribe  cover  only  the  exact  amount 
required  for  the  construction  and  development  of 
the  Rehabilitation  projects,  and  do  not  allow  for 
the  payment  of  any  sort  of  taxes.  In  order  to 
meet  the  tax,  therefore,  resort  would  have  to  be 
had  to  Congressional  appropriation  of  the  funds  of 
the  tribe,  if  any,  in  the  Treasury  of  the  United 
States.  The  impropriety  of  extending  by  con- 
struction a  general  tax  law  to  an  Indian  tribe  is 
thus   apparent. 

This  office  has  frequently  taken  the  position  that 
an  Indian  tribe  is  an  instrumentality  of  the  United 
States,  particularly  in  so  far  as  its  powers  have 
been  limited  or  expanded  by  the  Federal  Gov- 
ernment (see  Solicitor's  Opinion  of  December  13, 
1934,  at  page  25)  ,  and  that  this  character  is  con- 
firmed in  the  case  of  a  tribe  which  receives  a  char- 
ter under  the  Indian  Reorganization  Act  (Ibid.,  at 
page  26).  However,  even  if  the  tribe  could  not  other- 
wise be  considered  as  an  instrumentality  of  the 
United  States,  the  trust  agreement  entered  into 
between  the  Government  and  the  tribe  would 
give  it  that  character,  since  the  tribe  becomes  the 
means  whereby  the  Government  carries  on  the 
Rehabilitation  activities  provided  for  by  Congress 
and  administers  to  the  needs  of  the  tribes  and 
their   members. 

I  therefore  feel  free  definitely  to  advise  the  In- 
dian Office  that  the  Indian  tribes  handling  Re- 
habilitation funds  under  trust  agreements  are  not 
responsible  under  the  Social  Security  law  for  the 
Federal  taxes  levied  upon  employers  for  the  pur- 
poses of  the  act.  Furthermore,  such  tribes  are  not 
responsible    for    any    taxes    for    industrial    benefits 
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that  may  be  laid  by  a  State  in  connection  with  the 
Social  Security  program.  This  follows  from  the 
memorandum  to  the  Assistant  Secretary  from  the 
Solicitor,  approved  October  22,  1936,  holding  that 
the  workmens'  compensation  laws  of  the  various 
States  are  not  applicable  to  Indian  tribes. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:   June  30,    1937. 

T.  A.  Walters,  First  Assistant  Secretary. 


Oklahoma   Loans— White  Spouse 

July  14,  1937. 

Memorandum   for  the  Com?nissioner 
of  Indian  Affairs: 

I  am  returning  herewith  two  loan  agreements 
made  to  individual  Indians  under  the  terms  of  the 
Oklahoma  Indian  Welfare  Act  of  June  26,  1936. 
Each  of  these  agreements  was  executed  originally 
by  an  Indian.  In  one  case  (Clara  Acosta)  it  is  now 
proposed  by  the  Indian  Office  that  the  application 
be  signed  by  the  husband  of  the  Indian  applicant. 
In  the  other  case  (Howling  Buffalo)  the  wife  of 
the  original  applicant  has  already  signed  the  ap- 
plication. In  neither  case  does  it  appear  that  the 
spouse  of  the  original  applicant  is  an  Indian.  It  is 
my  opinion  that  section  6  of  the  Oklahoma  Act 
authorizing  the  Secretary  "to  make  loans  to  indi- 
vidual Indians"  does  not  authorize  a  joint  loan  to 
two  persons,  one  of  whom  is  not  an  Indian.  There- 
fore, if  in  either  of  the  cases  submitted  the  spouse 
of  the  original  applicant  is  an  Indian  this  fact 
should  appear  appear  in  the  application.  Other- 
wise the  addition  of  the  second  name  renders  the 
agreement    unauthorized. 

Aside  from  this  question  of  substantive  law  it 
seems  to  me  a  bad  practice  to  provide  for  adding 
to  the  loan  agreement  the  name  of  a  new  party 
when  the  agreement  itself  specifically  refers,  in  the 
various  factual  statements  which  it  contains,  to  the 
original  applicant  and  is  cast  throughout  in  the 
first  person  singular. 

There  would  be  no  objection  to  having  the 
spouse  of  the  applicant  endorse  notes  or  provide 
security.  This  should  accomplish  the  purpose  which 
was  intended  to  be  served  by  making  the  spouse  a 
coapplicant. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Soil  Conservation   Benefits— Equal 

Treatment  for  Indians— Agriculture 

Department  Policy 

July  15,  1937. 

Memorandum  for  the  Acting  Commissioner 
of  Indian  Affairs: 

Some  time  ago  at  the  request  of  Commissioner 
Collier  Mr.  Cohen  was  assigned  the  task  of  at- 
tempting to  secure  equal  treatment  for  Indians 
in  the  distribution  of  soil  conservation  benefits 
under  the  AAA.  Mr.  Cohen  argued  the  matter  in- 
formally in  the  Office  of  the  Solicitor  of  the  De- 
partment of  Agriculture  and  on  February  17  a  rul- 
ing was  issued  by  Solicitor  Mastin  G.  White  revers- 
ing the  prior  position  of  the  Department  of  Agri- 
culture and  granting  equal  rights  to  Indians  both 
with  respect  to  allotted  lands  held  by  individuals 
and  with  respect  to  tribal  lands  held  by  organized 
or  unorganized  tribes.  This  ruling,  of  course,  is  not 
self-enforcing  and  benefits  are  not  paid  out  except 
where  applications  are  made. 

On  March  5  Secretary  Ickes  formally  requested 
a  copy  of  the  new  ruling  for  distribution  to  Indian 
tribes  and  Indian  Service  officials  affected  thereby. 
This  opinion  was  supplied  by  Secretary  Wallace  on 
March  17. 

Although  the  Secretary's  letter  of  March  5  had 
been  prepared  in  this  office  (as  noted  in  my  mem- 
orandum to  the  Commissioner  dated  March  5)  the 
answer  of  Secretary  Wallace  was  not  brought  to  the 
attention  of  this  office  until  July  13.  With  this 
answer  there  was  brought  to  my  attention  by  the 
Mails  and  Files  Division  a  file  of  later  correspond- 
ence, which  indicates: 

1.  That  the  ruling  of  February  17  has  not  yet 
been  sent  to  officials  of  Indian  tribes  concerned  or 
to  Indian  Service  employees  generally  and  that  in 
all  probability  no  applications  for  1937  benefits 
under  the  new  ruling  have  been  made  by  any  In- 
dian tribes  or  individual  Indians. 

2.  That  as  late  as  May  13  you  yourself  had  not 
been  informed  of  the  new  ruling,  and  stated,  in 
response  to  a  Senatorial  inquiry,  that  the  question 
of  the  eligibility  of  Indian  lands  to  benefits  under 
the  AAA  had  not  yet  been  determined  by  the  De- 
partment of  Agriculture. 

3.  That  prior  to  March  23  your  Forestry  Divi- 
sion interpreted  Solicitor  White's  ruling  as  ex- 
cluding from  soil  conservation  benefits  all  Indian 
lands  under  permit,  that  Chief  Counsel  Reeves  dis- 
agreed and  advised  that  under  the  ruling  the  In- 
dians, though  not  the  permittees,  might  be  entitled 
to  soil  conservation  benefits,  but  that  notwith- 
standing this  legal  advice  your  Extension  and  For- 
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estry  Divisions  have  continued  to  construe  Solicitor 
White's  ruling  as  denying  benefits  both  to  per- 
mitter  and  to  permittee  and  have  so  advised  Super- 
intendent Roberts  of  the  Pine  Ridge  Reservation. 

4.  That  subsequently  Indian  Service  employees 
in  South  Dakota  and  in  Washington  have  en- 
deavored to  secure  a  modification  of  Solicitor 
White's  ruling,  the  effect  of  which  would  be  to  de- 
prive Indians  of  any  right  they  may  have  to  receive 
benefits  for  the  improvement  of  lands  under  per- 
mit and  to  grant  such  rights  to  the  permittees  ex- 
clusively. 

While  the  information  before  me  is  not  complete, 
it  seems  that  the  facts  are  such  that  you  might  de- 
termine that  on  each  of  these  points  the  action 
taken  in  your  office  has  been  ill-advised. 

On  the  first  point,  it  seems  that  the  Secretary's 
endeavor  to  acquaint  the  Indian  tribes  and  field 
service  with  an  important  ruling  in  support  of  In- 
dian rights  should  be  carried  into  effect  without 
delay.  This  is  particularly  important  since  without 
knowledge  of  the  ruling  individual  Indians  and 
Indian  tribes  have  lost  and  are  losing  a  substantial 
income.  Whatever  questions  may  have  arisen  as  to 
the  rights  of  permittees  versus  the  rights  of  Indian 
owners,  there  is  certainly  no  room  for  question 
under  Solicitor  White's  ruling  that  Indian  lands 
used  by  Indians  are  eligible  for  benefits  payable  to 
the  individual  Indians  or  the  tribes  concerned  and 
that  lands  under  lease  are  eligible  for  benefits  pay- 
able to  the  lessee. 

On  the  second  point,  I  suggest  that  it  would  be 
desirable  to  fix  responsibility  for  the  preparation 
of  a  misleading  letter  and  to  take  appropriate 
steps  to  prevent  the  issuance  of  further  misstate- 
ments on  the  matter  in  question. 

With  respect  to  the  third  point  above  noted,  I 
feel  that  the  action  whereby  your  Extension  and 
Forestry  Divisions  undertook  to  disregard  the  legal 
advice  of  your  Legal  Division  and  to  place  un- 
checked legal  constructions  on  a  legal  ruling  can- 
not be  justified. 

On  the  final  point,  I  wish  to  say  that  it  seems  to 
me  entirely  improper  for  field  employees  of  the 
Indian  Service  or  for  division  heads  here  in  Wash- 
ington to  undertake,  apparently  on  their  own  re- 
sponsibility, to  secure  a  modification  of  a  ruling 
by  the  Department  of  Agriculture.  This  seems 
peculiarly  unfortunate  when  the  ruling  in  question 
is  in  favor  of  the  Indians  and  the  proposed  modi- 
fication would  not  favor  the  Indians.  But  regard- 
less of  the  merits  of  the  particular  question,  it 
seems  that  le^al  matters  of  this  sort  should  be 
handled  by  this  office  and  by  the  Department  rather 
than  by  the  heads  of  the  Extension  and  Forestry 
Divisions  or  the  local  superintendents. 

I  realize  that  the  matters  presented  in  this  mem- 
orandum are  to  a  considerable  extent  matters  of 


policy  and  administration.  Inasmuch,  however,  as 
this  office  was  brought  into  contact  with  this  prob- 
lem by  Commissioner  Collier  and  inasmuch  as  it 
does  not  appear  that  the  present  situation  has  been 
brought  to  your  attention,  I  am  undertaking  to 
submit  this  memorandum  so  that  you  may  have 
opportunity  to  give  personal  attention  to  the  ques- 
tions which  are  raised.  Since  you  have  not  hereto- 
fore had  that  opportunity  it  does  not  seem  appro- 
priate to  present  the  matter  at  this  time  for  the 
consideration  of  the  administrative  officials  of  the 
Department. 

Attached  hereto  are  copies  of  Solicitor  White's 
ruling  and  the  covering  letter  from  Secretary  Wal- 
lace. The  file  containing  the  originals  and  the  sup- 
plementary correspondence  to  which  reference  is 
made  above  has  been  returned  by  me  to  the  Mails 
and  Files  Division. 

Please  advise  me  of  your  conclusions  on  the  vari- 
ous questions  raised. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Proposed  Revision  of  Regulations  for 
Government  Certification  of  Genuineness 
of  Navajo  All- Wool  Fabrics— Discussion 

July  16,  1937. 
Memorandum  for  the  General  Manager  of  the 
Indian  Arts  and  Crafts  Board: 

I  am  transmitting  herewith  for  your  examination 
a  proposed  revision  of  the  "Regulations  for  use 
of  Government  certificate  of  genuineness  for 
Navajo  all-wool  fabrics,"  submitted  to  this  office 
under  cover  of  June  29,  together  with  a  proposed 
draft  of  a  license  appropriate  to  the  purposes  that 
you  have  suggested. 

The  proposed  regulations  and  license  form  de- 
part from  the  tentative  draft  of  regulations  sub- 
mitted by  you  in  a  number  of  particulars,  the  most 
important  being: 

1.  Instead  of  selling  seals  and  certificates  to 
the  trader,  provision  has  been  made  for  licens- 
ing the  use  of  such  materials  while  title  is 
retained  by  the  Board.  This  will  facilitate  con- 
trol of  the  materials  and  seizure  of  such  mate- 
rials in  the  event  of  improper  use. 

2.  Appropriate  provisions  have  been  in- 
cluded for  liquidated  damages  in  the  event 
of  failure  to  return  such  materials  at  the 
proper  time. 
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3.  Provision  has  been  made  for  suspension 
or  revocation  of  the  license  for  cause. 

4.  Standards  of  quality  have  been  revised  to 
include  the  requirement  that  the  product  in 
question  shall  be  made  by  a  member  of  the 
Navajo  Tribe  working  independently. 

I  believe  that  these  modifications  will  carry  out 
the  purposes  you  have  in  mind.  I  shall  be  glad,  of 
course,  to  consider  any  substitute  proposals  or 
further  questions  you  may  care  to  submit. 

I  am  returning  herewith  the  proposed  form  of 
a  dealer's  bond,  submitted  under  cover  of  July  6. 
The  form  appears  to  me  generally  acceptable  but 
I  should  recommend  elimination  of  the  last  sen- 
tence on  the  first  page.  Retention  of  this  provision 
is  likely  to  involve  the  Board  in  unnecessary  com- 
plications in  requiring  substitution  of  sureties  dur- 
ing the  existence  of  the  license.  If,  however,  you 
decide  to  retain  this  clause  it  will  be  possible  to 
modify  the  proposed  license  by  inserting  an  agree- 
ment on  the  part  of  the  licensee  to  provide  an  ac- 
ceptable substitute  surety  bond  in  the  event  that 
the  original  bond  is  withdrawn. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Regulations  for  use  of  Government 

Certificate  of  Genuineness  for  Navajo 

All-Wool  Woven  Fabrics 

The  following  regulations  governing  the  use  of 
Government  trade  marks  of  genuineness  and  qual- 
ity for  Indian  products  are  promulgated  pursuant 
to  sections  2  and  3  of  the  act  of  August  27,  1935 
(49  Stat.  891;  U.S.C.,  title  25,  sees.  305a,  305b) . 

The  use  of  Government  trade  marks  in  an  un- 
authorized manner,  or  the  colorable  imitation  of 
such  marks,  is  subject  to  the  criminal  penalties  im- 
posed by  section  5  of  the  said  act,  which  provides: 

'Any  person  who  shall  counterfeit  or  color- 
ably  imitate  any  Government  trade  mark  used 
or  devised  by  the  Board  as  provided  in  section 
305a  of  this  chapter,  or  shall,  except  as  au- 
thorized by  the  Board,  affix  any  such  Govern- 
ment trade  mark,  or  shall  knowingly,  willfully, 
and  corruptly  affix  any  reproduction,  counter- 
feit, copy,  or  colorable  imitation  thereof  upon 
any  products,  Indian  or  otherwise,  or  to  any 
labels,  signs,  prints,  packages,  wrappers,  or 
receptacles  intended  to  be  used  upon  or  in 
connection  with  the  sale  of  such  products,  or 
any  person  who  shall  knowingly  make  any 
false  statement  for  the  purpose  of  obtaining 


the  use  of  any  such  Government  trade  mark, 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  enjoined  from 
further  carrying  on  the  act  or  acts  complained 
of  and  shall  be  subject  to  a  fine  not  exceed- 
ing $2,000,  or  imprisonment  not  exceeding  six 
months,  or  both  such  fine  and  imprisonment." 
(U.S.  Code,  title  25,  sec.  305d.) 

1.  Government  certificates  of  genuineness  for 
Navajo  all-wool  woven  fabrics  may  be  affixed  to 
fabrics  meeting  the  conditions  specified  in  section 
3  of  these  regulations  by  persons  duly  authorized 
to  affix  such  certificates,  under  license  issued  by  the 
Indian  Arts  and  Crafts  Board; 

2.  A  license  may  be  granted  to  any  person  de- 
siring to  use  the  Government  certificate  of  genuine- 
ness for  Navajo  all-wool  woven  fabrics  who  shall 
make  application  therefor  and  shall  execute  a  con- 
tract acceptable  to  the  Indian  Arts  and  Crafts 
Board  providing  for  the  use  of  such  certificates  in 
conformity  with  these  regulations,  which  contract 
shall  be  accompanied  by  an  indemnity  bond  ac- 
ceptable to  the  Indian  Arts  and  Crafts  Board,  in 
the  amount  of  $500,  conditioned  upon  faithful  per- 
formance of  such  contract: 

3.  No  fabric  may  carry  the  Government  certif- 
icate of  genuineness  for  Navajo  all-wool  woven 
fabrics  unless  all  of  the  following  conditions  are 
met: 

(a)  The  fabric  is  made  entirely  of  local 
wool  that  is  locally  spun  and  is  entirely  woven 
on  a  native  Navajo  loom; 

(b)  The  fabric  is  made  by  a  member  of  the 
Navajo  Tribe  working  independently  and  not 
under  conditions  resembling  a  workshop  Ol- 
factory system; 

(c)  The  size  and  weight  of  the  fabric  are 
indicated  in  the  certificate; 

(d)  The  licensee  dates  and  signs  the  certif- 
icate; 

4.  Each  licensee  will  be  furnished,  upon  payment 
of  the  license  fee  hereinafter  specified,  one  hand 
seal  press  and  a  reasonable  number  of  blank  Gov- 
ernment certificates,  which  shall  be  used  only  in 
accordance  with  this  license,  and  shall  remain  at 
all  times  the  property  of  the  Board; 

5.  Each   licensee  shall   pay   a   license   fee   which 

shall  be  determined  on  the  basis  of cents 

for  each  Government  certificate  ordered  by  the 
licensee  from  the  Board,  but  which  shall  in  no  case 
be  less  than  $ ; 
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6.  In  the  event  that  complaint  is  made  to  the 
Board  that  any  provision  of  any  license  or  of  these 
regulations  has  been  violated  by  any  licensee,  the 
Board  may  suspend  the  license  and  all  authority 
conferred  thereby,  in  its  discretion,  for  a  period  of 
thirty  days,  by  notifying  the  licensee  of  such  sus- 
pension, by  mail,  by  telegraph  or  in  any  other  man- 
ner; 

7.  In  the  event  that  the  Board,  after  giving  a 
licensee  written  notice  of  charges  and  affording  an 
opportunity  to  reply  to  such  charges,  orally  or  in 
writing,  is  satisfied  that  any  provision  of  any  license 
or  of  these  regulations  has  been  violated  by  any 
licensee,  the  Board  may  revoke  the  license  by  noti- 
fying the  licensee  of  such  revocation,  by  mail,  by 
telegraph  or  in  any  other  manner;  upon  notice  of 
such  revocation  all  authority  conferred  by  the 
license  so  revoked  shall  forthwith  terminate,  but 
the  validity  of  actions  taken  while  the  license  was 
in  force  shall  not  be  affected; 

8.  Any  license  may  be  surrendered  by  the  licen- 
see at  any  time  by  surrendering  to  the  Board  the 
Government  hand  seal  press  and  unused  certificates 
of  genuineness  entrusted  to  the  licensee,  accom- 
panied by  a  copy  of  the  license  marked  "sur- 
rendered" and  signed  by  the  licensee.  Such  sur- 
render shall  take  effect  as  of  the  time  that  such 
property  and  document  have  been  received  by  the 
Board; 

9.  Each  license  shall  be  in  effect  from  the  date 
of  execution  thereof  and  until  one  year  thereafter, 
unless  sooner  surrendered  or  canceled  in  accordance 
with  the  foregoing  provisions; 

10.  Certificates  shall  be  fastened  to  the  woven 
fabric  by  wire  caught  in  a  lead  seal  disc  that  shall 
be  impressed  and  made  fast  with  the  hand  seal 
press  furnished  by  the  Indian  Arts  and  Crafts 
Board; 

1 1.  When  the  certificate  is  first  applied,  the  lower 
of  the  two  spaces  provided  for  the  purpose  shall 
be  dated  and  signed.  In  the  event  that  the  ulti- 
mate retailer  of  any  fabric  so  marked  is  not  the 
person  who  originally  attached  the  certificate,  that 
ultimate  retailer,  if  duly  licensed  under  section  2 
of  these  regulations,  may  date  and  sign  the  upper 
of  the  two  spaces  provided  for  the  purpose  and 
may,  if  he  so  desires,  detach  the  original  date  and 
signature; 

12.  Certificates  may  be  attached  only  to  prod- 
ucts which  are  in  the  ownership  or  possession  of 
the  licensee.  Certificates  will  be  consecutively  num- 
bered and  records  of  the  allocation  of  such  certif- 
icates will  be  maintained  by  the  Indian  Arts  and 
Crafts  Board.  Each  licensee  will  be  held  responsible 
for  the  proper  use  of  such  certificates  and  of  the 
Government  hand  seal  press  furnished  to  such 
licensee. 


Promulgated    by    the    Indian    Arts    and    Crafts 
Board  on ,  1937. 

Approved ,    1937. 

, 

Chairman. 

Secretary  of  the  Interior. 


License  for  use  of  Government  Certificate 

of  Genuineness  for  Navajo  All-Wool 

Woven  Fabrics 


THIS  AGREEMENT  made  the day 

of ,  19 ,  between  the 

Indian  Arts  and  Crafts  Board,  of  the  United  States 
Department  of  the  Interior,  hereinafter  referred  to 
as  the  Board,  and  


(Insert  name,  address,  and  State  of  incorporation, 
if  incorporated.) 

hereinafter  referred  to  as  the  licensee: 
WITNESSETH: 

1.  The  licensee  is  hereby  authorized,  upon  com- 
pliance with  the  terms  of  this  agreement,  to  attach 
Government  certificates  of  genuineness  to  Navajo 
woven  fabrics  offered  for  sale  or  owned  by  the 
licensee; 

2.  Government  certificates  of  genuineness  may 
be  attached  only  to  fabrics  which  meet  all  of  the 
following  conditions: 

(a)  The  fabric  is  made  entirely  of  local 
wool  that  is  locally  spun  and  is  entirely  woven 
on  a  native  Navajo  loom; 

(b)  The  fabric  is  made  by  a  member  of  the 
Navajo  Tribe  working  independently  and  not 
under  conditions  resembling  a  workshop  ol- 
factory system; 

(c)  The  size  and  weight  of  the  fabric  are 
indicated  in  the  certificate; 

(d)  The  licensee  dates  and  signs  the  certifi- 
cates; 

3.  The  licensee  will  be  furnished,  upon  payment 
of  the  license  fee  hereinafter  specified,  one  hand 
seal  press  and  a  reasonable  number  of  blank  Gov- 
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ernment  certificates,  which  shall  be  used  only  in 
accordance  with  this  license,  and  shall  remain  at 
all  times  the  property  of  the  Board; 

4.  The  licensee  shall  pay  a  license  fee  which  shall 

be  determined  on  the  basis  of cents 

for  each  Government  certificate  ordered  by  the 
licensee  from  the  Board,  but  which  shall  in  no  case 
be  less  than  $ : 

5.  In  the  event  that  complaint  is  made  to  the 
Board  that  any  provision  of  this  license  or  of  the 
applicable  regulations  of  the  Board  has  been  vio- 
lated by  the  licensee,  the  Board  may  suspend  this 
license  and  all  authority  conferred  thereby,  in  its 
discretion,  for  a  period  of  30  days,  by  notifying  the 
licensee  of  such  suspension,  by  mail,  by  telegraph 
or  in  any  other  manner; 

6.  In  the  event  that  the  Board,  after  giving  the 
licensee  written  notice  of  charges  and  affording  an 
opportunity  to  reply  to  such  charges  orally  or  in 
writing,  is  satisfied  that  any  provision  of  this 
license  or  of  the  governing  regulations  of  the  Board 
has  been  violated  by  the  licensee,  the  Board  may 
revoke  this  license  by  notifying  the  licensee  of  such 
revocation,  by  mail,  by  telegraph  or  in  any  other 
manner;  upon  notice  of  such  revocation  all  author 
ity  conferred  by  this  license  shall  forthwith  termi- 
nate, but  the  validity  of  actions  taken  while  the 
license  was  in  force  shall  not  be  affected. 

7.  This  license  may  be  surrendered  by  the  licen- 
see at  any  time,  by  surrendering  to  the  Board  the 
Government  hand  seal  press  and  unused  certificates 
of  genuineness  entrusted  to  the  licensee,  accom- 
panied by  a  copy  of  this  license  marked  "sur- 
rendered" and  signed  by  the  licensee.  Such  sur- 
render shall  take  effect  as  of  the  time  that  such 
property  and  document  have  been  received  by  the 
Board; 

8.  This  license  shall  be  in  effect  from  the  date 
of  execution  thereof  and  until  one  year  thereafter, 
unless  sooner  surrendered  or  canceled  in  accord- 
ance with  the  foregoing  provisions; 

9.  The  licensee  shall  return  to  the  Board,  within 
three  days  after  the  suspension,  revocation,  or  ex- 
piration of  this  license,  all  unused  certificates  and 
the  Government  hand  seal  press.  In  view  of  the 
difficulty  of  measuring  the  damages  incurred  by 
the  Board  in  the  event  of  failure  to  return  the 
same  within  the  prescribed  period,  and  in  con- 
sideration of  the  expenses  of  clerical  and  investiga- 
tive work  incurred  thereby,  liquidated  damages 
shall  be  due  and  payable  to  the  Board,  for  failure 
to  make  return  of  such  property,  amounting  to 
$300,  or  $10  for  each  day's  delay  in  making  re- 
turn, whichever  sum  shall  be  the  lesser. 

10.  The  licensee  has  attached  to  this  contract  a 
surety  bond  covering  the  use  of  certificates  on 
Navajo  all-wool  woven  fabrics,  guaranteeing  per- 


formance of  the  terms  of  this  contract  and  compli- 
ance with  governing  regulations  of  the  Board. 

DATE: 

WITNESS: 


(Licensee) 


By. 


DATE: 
WITNESS: 

INDIAN  ARTS  AND  CRAFTS  BOARD, 


By. 


(Chairman) 


Credit  Association  Charters  Under 
Oklahoma  Welfare  Act— Powers 

July  21,   1937. 

Memorandum   for  the   Commissioner 
of  Indian  Affairs: 

I  am  returning  herewtih  for  further  consider- 
ation a  proposed  charter  for  the  Pawnee  Indian 
Welfare  Credit  Association.  Section  7  of  the  pro- 
posed charter  provides  that  membership  in  the  as- 
sociation shall  be  open  to  all  Indians  within  the 
boundaries  of  the  original  Pawnee  Reservation  and 
to  Pawnee  Indians  living  in  proximity  to  such 
reservation.  This  provision  is  subject  to  legal  ob- 
jection on  two  counts.  In  the  first  place,  it  does  not 
prescribe  a  definite  district,  as  the  final  sentence  in 
section  4  of  the  Oklahoma  Welfare  Act  requires. 
In  the  second  place,  it  does  not  provide  that  mem- 
bership in  the  association  "shall  be  open  to  all 
Indians  residing  within  the  prescribed  district," 
as  the  law  specifically  requires.  Under  the  circum- 
stances I  do  not  believe  that  any  special  member- 
ship privileges  can  legally  be  accorded  to  Pawnee 
Indians  living  outside  of  the  district  prescribed. 
It  would,  of  course,  be  possible  to  give  special  mem- 
bership rights  to  Pawnee  Indians  if  the  organiza- 
tion were  on  a  tribal  basis.  As  framed,  however,  the 
organization  stands  on  a  purely  territorial  basis. 

A  further  question  arises  with  reference  to  the 
second  of  the  proposed  modifications  of  the  charter 
as  submitted.  This  modification  provides  that  the 
business  of  the  association  shall  be  turned  over  in 
its  entirety  to  a  Pawnee  tribal  corporation,  if  that 
is  set  up.  The  credit  association,  however,  will  deal 
with  Indians  who  are  not  Pawnees.  The  Pawnee 
Tribe  in  taking  over  such  loans  would  involve  it- 
self  in   relations   with   nonmembers   of    the    tribe. 
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This  would  be  a  new  departure  in  tribal  activities 
but,  if  it  is  in  line  with  Indian  Office  policy,  no 
legal  objection  will  be  raised  in  this  office. 

Acting  Solicitor. 


Keetowah— Organization  as  Band 

July  29,  1937. 

Memorandum   for  the   Commissioner 
of  India?i  Affairs: 

A  question  has  been  raised  by  the  Oklahoma 
Regional  Coordinator  in  charge  of  organization  as 
to  whether  the  Keetoowah  Society  of  Oklahma 
Cherokees  can  be  considered  a  band  for  the  pur- 
poses of  organization  under  the  Oklahoma  Indian 
Welfare  Act.  The  Keetoowah  Society  is  an  orga- 
nization of  full-blood  Indians  which  originated 
almost  a  century  ago  for  the  preservation  of  Indian 
culture  and  traditions.  A  secret  society  represent- 
ing the  most  conservative  portion  of  the  Cherokee 
Indians,  it  has  had  several  specific  objectives,  prin- 
cipally opposition  to  slavery  and  subsequently,  op- 
position to  allotment.  Facts  concerning  its  origin, 
organization  and  purpose  are  set  forth  in  a  report 
compiled  by  Mr.  Charles  Wisdom,  anthropologist. 
He  states  that  while  the  name  is  derived  from  an 
ancient  Keetoowah  town  or  band  of  Cherokee  In- 
dians in  what  is  now  North  Carolina,  there  is  no 
historical  connection  between  the  society  and  the 
band;  there  exists  only  a  cultural  and  mystical  re- 
lationship with  the  early  group.  Due  to  differences 
in  philosophy  the  society  is  now  divided  into  six 
factions.  Most  of  these  factions  have  a  membership 
extending  over  various  districts  and  one  or  two 
have  a  strong  network  of  organization  over  the 
Cherokee  region. 

In  my  opinion  neither  the  Keetoowah  Society 
nor  any  of  its  factions  can  be  considered  a  band, 
much  less  a  "recognized  band"  under  section  3  of 
the  Oklahoma  Indian  Welfare  Act. 

The  primary  distinction  between  a  band  and  a 
society  is  that  a  band  is  a  political  body.  In  other 
words,  a  band  has  functions  and  powers  of  govern- 
ment. It  is  generally  the  historic  unit  of  govern- 
ment in  those  tribes  where  bands  exist.  Because  of 
Federal  intervention  aimed  to  destroy  tribal  orga- 
ization  many  recognized  bands  have  lost  most  if 
not  all  of  their  governmental  functions.  But  their 
identity  as  a  political  organization  must  remain  if 
the  group  of  Indians  can  be  considered  a  band  or 
tribe. 

This  character  of  a  band  as  an  existing  or  his- 
torical unit  of  Indian  government  seems  to  be  rec- 
ognized in  sections   16  and   19  of  the  Indian   Re- 


organization Act  which  refer  to  "powers  vested  in 
any  tribe  or  tribal  council  by  existing  law"  and 
define  tribe  to  include  an  "organized  band".  In 
the  administration  of  the  act,  organizations  of 
tribes  or  bands  have  included  such  limited  powers 
of  government  as  remain  and  are  considered  appro- 
priate. It  is  this  feature  which  distinguishes  orga- 
nization under  section  3  of  the  Oklahoma  Act  from 
organization  of  voluntary  associations  under  sec- 
tion 4. 

A  band  must  likewise  possess  a  common  leader- 
ship, concerted  action  and  a  well  defined  member- 
ship. It  may  share  these  characteristics  with  a  so- 
ciety, but  often  though  not  necessarily,  the  mem- 
bership of  a  band  is  perpetuated  primarily  by 
birth,  marriage  and  adoption  rather  than  by  affili- 
ation of  persons  of  like  opinion.  While  the  lan- 
guage of  some  of  the  cases  quoted  in  my  mem- 
orandum of  July  15  on  the  Creek  Tribal  Towns 
describe  a  band  simply  as  a  group  having  a  com- 
mon leadership  and  concert  of  action,  the  band  in 
each  of  these  cases  was  shown  by  the  finding  of 
facts  to  be  an  independent  unit  capable  of  political 
action,  and  particularly,  the  initiation  of  hostile 
proceedings. 

The  Creek  Tribal  Towns,  in  so  far  as  they  have 
retained  a  recognized  existence,  were  determined 
to  be  capable  of  consideration  as  bands  because 
they  possessed  the  indispensable  political  character 
of  such  bodies.  Not  only  were  they  the  functioning 
political  subdivisions  of  the  Creek  Confederacy  or 
Nation  but  they  were  the  original  independent 
units  of  government  of  the  Creek  Indians.  This 
essential  character  is  not  possessed  by  the  Kee- 
toowah Society  nor  any  of  its  factions.  It  is  neither 
historically  nor  actually  a  governing  unit  of  the 
Cherokee  Nation,  but  a  society  of  citizens  within 
the  Nation  with  common  beliefs  and  aspirations. 

While  I  have  come  to  the  conclusion  that  the 
Keetoowah  Society  of  Cherokee  Indians  cannot  be 
considered  a  band  for  organization  purposes, 
groups  of  its  members  might  form  a  basis  for 
cooperative  associations  under  section  4  of  the 
Oklahoma  act.  However,  this  may  not  satisfy  the 
groups'  wishes  as  any  such  association  could  not  be 
limited  to  members  of  the  society,  since  associations 
formed  under  that  section  must  be  open  to  all 
Indians  residing  within  the  district  in  which  the 
association  is  formed.  Another  solution  which 
might  be  considered  as  an  administrative  matter 
is  the  possibility  of  a  society  or  organized  faction 
or  group  borrowing  as  a  unit  from  a  tribal,  cooper- 
ative or  credit  organization  for  such  group  enter- 
prise as  it  could  successfully  carry  on.  I  see  no  legal 
objection  to  such  an  arrangement. 

Frederic  L.  Kirgis. 

Acting  Solicitor. 


August  7,  1937 
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Tribal  Lands— Permits 

August  2,  1937. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  proposed  letter  to  the  Chairman 
of  the  San  Carlos  Tribal  Council  is  returned  for 
further  consideration.  The  letter  states  that  the 
ordinance  in  question,  which  specifies  a  rental  to  be 
paid  by  traders  for  the  use  of  tribal  land,  has  been 
enacted  pursuant  to  Article  V,  section  3  of  the 
constitution  of  the  tribe,  that  such  an  ordinance  is 
subject  to  review  by  the  Secretary  of  the  Interior, 
and  that  having  been  reviewed  no  objection  is 
found  to  the  ordinance. 

These  statements  are  not  supported  by  the  terms 
of  the  tribal  constitution.  If  the  ordinance  in  ques- 
tion was  enacted  pursuant  to  Article  V,  section  3, 
as  stated  in  the  proposed  letter,  it  is  not  subject  to 
review  by  the  Department  since  that  section  does 
not  provide  for  departmental  review. 

The  resolution  itself  does  not  recite  the  authority 
upon  which  it  is  based.  It  might  properly  be 
viewed,  I  think,  as  authorized  by  the  section  cited 
in  the  proposed  letter.  That  section  states:  "The 
Council  shall  have  the  power  to  prevent  the  dis- 
position, lease  or  encumbrance  of  tribal  lands, 
interests  in  lands  or  other  tribal  assets  without  the 
consent  of  the  tribe."  The  resolution  in  question 
provides,  in  effect,  that  such  consent  shall  not  be 
given  except  under  the  conditions  recited.  This  is 
a  matter  on  which  the  Council  may  act  without 
the  approval  of  any  representatives  of  the  Depart- 
ment. 

In  accordance  with  the  foregoing,  I  suggest  that 
the  Superintendent  should  be  notified  to  include 
the  provisions  stated  in  all  permits  hereafter 
granted  to  traders  authorizing  them  to  use  tribal 
land  and  that  all  revocable  permits  heretofore 
granted  should  be  modified  by  order  of  the  Secre- 
tary to  require  conformity  to  this  resolution. 

It  should  be  further  pointed  out  to  the  Superin- 
tendent that  if  the  Tribal  Council  itself  issues  per- 
mits to  traders  for  the  occupancy  of  tribal  land 
such  permits  will  be  governed  by  the  provisions  of 
section  3  of  Article  V  of  the  constitution,  limiting 
the  area  for  which  a  permit  may  be  granted  to  five 
acres,  limiting  the  period  for  which  it  may  extend 
to  three  years,  and  requiring  for  the  issuance  of 
such  a  permit  "an  affirmative  vote  of  three-fourths 
of  the  members  of  the  Tribal  Council." 

The  resolution  submitted  fails  to  specify  what 
shall  be  done  with  the  rental  in  question.  It  should 
be  pointed  out  in  the  letter  to  the  Council  that 
moneys  so  received  may  be  deposited  to  the  credit 
of  the  tribe  in  a  sepcial  account  available  for  ap- 


propriation  by   the  Council   instead   of  being  de- 
posited as  "miscellaneous  receipts." 

Frederic  L.  Kirgis. 

Acting  Solicitor. 


Tribal  Power— Exclusion   of   Non-Indian 
Attorneys 

August  7 ,  1937. 

Memorandum   for   the   Commissioner 
of  Indian  Affairs: 

Consideration  has  been  given  at  your  request  to 
the  question  of  what  measures  may  be  taken  by  the 
authorities  of  an  Indian  tribe  to  control  undesir- 
able activities  of  non-Indian  attorneys  within  an 
Indian  reservation. 

In  so  far  as  such  attorneys  may  seek  to  practice 
before  an  Indian  court  it  is  relevant  to  point  out 
that  section  8  of  the  Law  and  Order  Regulations 
approved  by  the  Secretary  of  the  Interior  on 
November  27,  1935,  provides: 

"Professional  attorneys  shall  not  appear  in 
any  proceeding  before  the  Court  of  Indian 
Offenses  unless  Rules  of  Court  have  been 
adopted  as  set  forth  in  section  4  of  this  Chap- 
ter prescribing  conditions  governing  their 
admission  and  practice  before  the  Court." 

With  respect  to  the  more  general  question  of 
control  by  tribal  authorities  over  conduct  of  non- 
Indian  attorneys  on  the  reservation  not  amounting 
to  practice  before  an  Indian  court,  the  following 
considerations  are  pertinent: 

That  Indian  tribal  authorities  have  power  to  ex- 
clude from  tribal  land  any  non-member  of  the 
tribe  not  authorized  by  the  tribe  or  by  the  United 
States  to  transact  business  within  the  reservation  is 
established  by  repeated  decisions  of  the  Federal 
courts.  In  the  case  of  Buster  v.  Wright,  135  Fed. 
947,  Appeal  Dismissed,  203  U.S.  599,  the  court 
declared: 

"The  authority  of  the  Creek  Nation  to  pre- 
scribe the  terms  upon  which  noncitizens  may 
transact  business  within  its  borders  did  not 
have  its  origin  in  act  of  Congress,  treaty,  or 
agreement  of  the  United  States.  It  was  one  of 
the  inherent  and  essential  attributes  of  its 
original  sovereignty.  It  was  a  natural  right  of 
that  people,  indispensable  to  its  autonomy  as 
a  distinct  tribe  or  nation,  and  it  must  remain 
an    attribute  of  its  government    until   by    the 
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agreement  of  the  nation  itself  or  by  the  su- 
perior power  of  the  republic  it  is  taken  from 
it.  Neither  the  authority  nor  the  power  of  the 
United  States  to  license  its  citizens  to  trade  in 
the  Creek  Nation,  with  or  without  the  consent 
of  that  tribe,  is  in  issue  in  this  case,  because 
the  complainants  have  no  such  licenses.  The 
plenary  power  and  lawful  authority  of  the 
government  of  the  United  States  by  license,  by 
treaty,  or  by  act  of  Congress  to  take  from  the 
Creek  Nation  every  vestige  of  its  original  or 
acquired  governmental  authority  and  power 
may  be  admitted,  and  for  the  purposes  of  this 
decision  are  here  conceded.  The  fact  remains 
nevertheless  that  every  original  attribute  of 
the  government  of  the  Creek  Nation  still  ex- 
ists intact  which  has  not  been  destroyed  or 
limited  by  act  of  Congress  or  by  the  contracts 
of  the  Creek  tribe  itself. 

The  foregoing  language  with  respect  to  the 
Creek  tribe  is  equally  applicable  to  any  other  tribe 
in  the  absence  of  expressed  legislation  or  treaty 
provisions  restricting  the  right  of  an  Indian  tribe 
to  exclude  outsiders  from  the  land  which  it  oc- 
cupies. 

In  the  case  of  Maxey  v.  Wright  (3  Ind.  T.  243, 
Affirmed  105  Fed.  1003),  the  court  declared: 

*  *  *  in  the  absence  of  express  contra- 
dictory provisions  by  treaty,  or  by  statute  of 
the  United  States,  the  Nation  (and  not  a 
citizen)  is  to  declare  who  shall  come  within 
the  boundaries  of  its  occupancy,  and  under 
what  conditions."    (at  page  36.) 

It  has  been  held  in  an  opinion  of  the  Attorney 
General  that, 

"So  long  as  a  tribe  exists  and  remains  in 
possession  of  its  lands,  its  title  and  possession 
are  sovereign  and  exclusive;  and  there  exists 
no  authority  to  enter  upon  their  lands,  for  any 
purpose  whatever,  without  their  consent."  (1 
Op.  Atty.  Gen.  465,  466) . 

The  authority  of  an  Indian  tribe  to  remove  out- 
siders from  its  reservation  is  based  upon  two 
grounds.  In  the  first  place,  the  tribe  has  the  same 
right  which  any  owner  or  possessor  of  land  has, 
the  right  of  protecting  its  possession,  using  reason- 
able force  when  necessary  to  do  so.  In  the  second 
place,  the  tribes,  as  indicated  in  the  opinions  above 
cited,  has  certain  elementary  governmental  rights, 
one  of  which  is  the  right  to  exclude  from  its  terri- 
tory nonmembers  whose  actions  are  considered  in- 
jurious to  the  interests  of  the  tribe.  The  legal  au- 


thorities on  both  of  these  points  are  exhaustively 
considered  in  the  opinion  of  the  Solicitor  (M. 
27781)  approved  on  October  25,  1934,  at  pages 
51-68. 

Nathan  R.  Marcold, 

Solicitor. 


Claim  for  Damages  to  Tribal  Land 

by  Occupant— Usufructuary  Rights 

Discussion 

August  11,  1937. 

Memorandum   for   the   Commissioner 
of  Indian  Affairs: 

Attention:  Assistant  Commissioner  Zimmerman. 

The  attached  letter  to  Superintendent  Dady 
relative  to  damages  for  injury  to  land  on  the 
Soboba  Reservation  is  returned  for  further  con- 
sideration. The  position  taken  by  Superintendent 
Dady  and  approved  in  the  proposed  letter,  that 
injury  to  tribal  land  creates  a  claim  for  damages  on 
the  part  of  the  occupant  of  such  land  exclusively,  is 
in  conflict  with  the  principle  embodied  in  a  long 
line  of  decisions,  cited  and  discussed  at  pages  60 
to  64  of  the  opinion  on  "Powers  of  Indian  Tribes" 
(M-27781) ,  approved  October  25,  1934.  All  the  de- 
cided cases  take  the  view  that  the  occupant  of 
tribal  land  has  no  vendible  interest  therein  but 
merely  a  usufructuary  right,  and  that  control  over 
the  land  remains  in  the  tribe  save  as  such  control 
has  been  limited  by  certain  statutes  affecting  the 
sale  and  leasing  of  tribal  land. 

Incidentally,  the  position  taken  in  the  attached 
letter  is  entirely  inconsistent  with  the  position 
taken  by  Superintendent  Dady  and  concurred  in 
by  the  Indian  Office  in  the  Palm  Springs  situation 
where  the  claim  of  the  individual  to  rental  accru- 
ing from  tribal  land  has  been  denied.  The  claim 
of  an  individual  to  damages  for  a  permanent  in- 
jury to  tribal  land  is  much  weaker,  in  my  opinion, 
than  a  claim  for  rentals.  The  collection  of  rentals 
does  not  affect  the  interest  that  other  members  of 
the  tribe  may  subsequently  hold  in  the  land 
affected.  Permanent  injury  to  the  land  does  affect 
the  interest  that  may  be  held  in  the  future  by  mem- 
bers of  the  tribe  other  than  the  present  occupant. 

I  think  that  it  is  within  the  competency  of  the 
tribe  to  consent,  if  it  so  chooses,  to  the  payment  of 
part  or  all  of  the  offered  damages  to  the  present 
occupant  of  the  land.  In  the  absence  of  such  con- 
sent I  do  not  believe  that  the  Department  has  au- 
thority to  giant  a  waiver  of  tribal  claims  for  dam- 
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ages,  which  is  what  the  attached  letter  purports  to 
do. 

Frederic  L.  Kirgis. 

Acting  Solicitor. 

Suffrage— Discrimination    Against 
Indians 

August  13,  1937. 
Memorandum  for  the  Secretary: 

In  accordance  with  the  memorandum  signed  by 
you  on  July  29,  1936,  a  survey  has  been  made  by 
the  Indian  Office  and  by  this  office  of  the  extent  of 
discrimination  against  Indians  in  the  exercise  of 
the  franchise.  The  results  of  this  study  are  con- 
tained in  the  attached  "Analysis  of  Indian  Voting 
Rights  in  the  Various  States".  The  summary  in  this 
analysis  shows  that  voting  rights  are  denied  to  In- 
dians in  seven  States,  namely,  Arizona,  Colorado, 
Idaho,  New  Mexico,  North  Carolina,  Utah  and 
Washington. 

In  Idaho,  New  Mexico  and  Washington  the  State 
constitutions  contain  specific  provisions  denying 
the  vote  to  "Indians  not  taxed."  These  provisions 
are,  in  my  opinion,  violative  of  the  guarantees  con- 
tained in  the  15th  Amendment.  It  is  my  recom- 
mendation that  test  cases  be  instituted  in  coopera- 
tion with  the  Indians  concerned  and  with  such  aid 
as  the  Department  of  Justice  may  feel  free  to  offer, 
in  one  or  more  of  these  three  States  for  the  purpose 
of  challenging  the  constitutionality  of  these  pro- 
visions. 

In  the  State  of  Colorado  it  appears  that  Indians 
are  denied  voting  rights,  under  an  opinion  of  the 
State  Attorney  General,  on  the  assumption  that 
they  are  not  citizens.  A  cpmmunication  from  this 
Department  to  the  State  Attorney  General  indi- 
cating the  inaccuracy  of  this  assumption  might 
help  in  vindicating  Indian  franchise  rights.  It  is 
my  recommendation  that  such  a  communication  be 
sent. 

Similarly  in  the  State  of  Utah,  Indians  residing 
on  reservations  are  denied  voting  rights,  under  an 
opinion  of  the  State  Attorney  General,  on  the 
assumption  that  they  are  not  residents  of  Utah. 
The  inaccuracy  of  this  assumption  likewise  might 
properly  be  brought  to  the  attention  of  the  ap- 
propriate State  officers. 

Discrimination  in  the  States  of  Arizona  and 
North  Carolina  is  somewhat  more  subtle,  and  for 
the  present  I  withhold  any  specific  recommenda- 
tions on  procedures  to  be  followed  in  these  two 
States,  awaiting  the  outcome  of  our  efforts  in  the 
other  five  discriminating  States. 


While  proceeding  with  the  foregoing  steps,  I 
would  suggest  that  a  request  for  a  formal  Solicitor's 
opinion  on  the  question  of  the  constitutionality  of 
provisions  denying  voting  rights  to  Indians  should 
be  submitted  by  the  Commissioner.  A  Solicitor's 
opinion  prepared  in  answer  to  such  request  may 
prove  useful  in  the  course  of  litigation. 

Nathan  R.  Margold, 

Solicitor. 

Attachment. 


ANALYSIS  OF  INDIAN  VOTING  RIGHTS 
IN  THE  VARIOUS  STATES 

Arizona 

Superintendent  Fryer  of  the  Navajo  Agency  re- 
ports that  reservation  Indians  in  Arizona  are  de- 
nied the  franchise  under  a  provision  of  the  State 
constitution  (Article  VII,  section  2) ,  which  denies 
the  franchise  to  "persons  under  guardianship." 
There  is  transmitted  a  transcript  of  the  case  of 
Porter  v.  Hall,  271  Pac.  411,  holding  that  Pima 
Indians  subject  to  Federal  jurisdiction  are  not 
entitled  to  vote. 

The  denial  of  the  franchise  to  reservation  In- 
dians is  confirmed  by  letters  from  Superintendent 
Gensler  of  the  Colorado  River  Agency,  Superin- 
tendent Donner  of  the  Fort  Apache  Agency,  and 
Superintendent  Robinson   of  the   Pima  Agency. 

Superintendent  Hutton  of  the  Hopi  Agency  re- 
ports: "One  of  the  judges  informed  me  personally 
a  few  days  ago  that  as  far  as  they  could  find  out 
that  the  Indians  could  vote  if  they  so  desired."  No 
evidence  is  presented  for  this  conclusion. 

Superintendent  Farrow  of  the  Paiute  Agency, 
Cedar  City,  Utah,  reports  that  Indians  are  largely 
prevented  from  voting  in  Arizona  by  a  constitu- 
tional requirement  that  electors  must  be  able  to 
read  the  constitution  of  the  State  of  Arizona. 

California 

Superintendent  Gensler  of  the  Colorado  River 
Agency  reports  that  the  Indians  of  California  are 
accorded  full  voting  rights.  A  similar  report  is 
made  by  Superintendent  Nash  of  the  Sacramento 
Agency. 

Superintendent  Dady  reports  that  Indians  in 
southern  California  have  never  been  denied  the 
right  of  voting  in  State  and  local  elections  and 
transmits  an  opinion  of  the  State  Attorney  Gen- 
eral, dated  November  18,  1936,  upholding  the 
rights  of  Indians  to  vote,  together  with  similar 
opinions    from    various    district    attorneys. 
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Colorado 


The  Attorney  General  in  a  letter  to  Superin- 
tendent Wattson  of  the  Consolidated  Ute  Agency, 
dated  November  24,  1936,  reports,  "It  is  our  opin- 
ion that  until  Congress  enfranchises  the  Indian, 
he  will  not  have  the  right  to  vote."  The  opinion 
assumes  that  Indians  are  not  citizens.  In  a  further 
letter,  dated  January  28,  1937,  the  Attorney  Gen- 
eral of  the  State  expresses  his  willingness  to  con- 
sider any  brief  or  memorandum  of  authorities  that 
may  be  submitted  by   the  Indian   Office. 

Florida 

Superintendent  Scott  of  the  Seminole  Agency 
reports  that  Indians  in  Florida  are  entitled  to  vote 
on  the  same  basis  as  whites.  He  points  out  that  the 
Indians  do  not  in  practice  pay  poll  taxes  since 
they  "do  not  consider  the  voting  privileges  of  suffi- 
cient importance  to  induce  them  to  pay  this  poll 
tax."  Superintendent  Scott  transmits  an  opinion  of 
the  State  Attorney  General,  dated  March  13,  1934, 
upholding  the  voting  rights  of  Florida  Indians. 

Idaho 

Superintendent  Gross  of  the  Fort  Hall  Agency 
reports  that  the  franchise  is  denied  to  Indians  of 
Idaho  under  section  3,  article  VI  of  the  Idaho 
constitution  which  provides:  "No  person  is  per- 
mitted to  vote,  serve  as  a  juror,  or  hold  any  civil 
office  who  is  under  guardianship,  #  *  *  nor  In- 
dians not  taxed,  who  have  not  severed  their  tribal 
relations  and  adopted  the  habits  of  civilization, 
either  vote,  serve  as  jurors,  or  hold  any  civil 
office."  Superintendent  Gross  reports  that  steps  are 
being  taken  to  amend  the  State  constitution  in 
this  respect.  Attention  is  called  to  a  letter  signed  by 
Acting  Secretary  of  the  Interior,  Charles  West, 
under  date  of  February  27,  1936,  to  Hon.  C.  Ben 
Ross,  Governor  of  Idaho,  File  Reference:  Miscl. 
67810-35  FHD.  Opinions  of  the  State  Attorney 
General  and  the  County  Attorney  at  Blackfoot  are 
transmitted.  The  State  Attorney  General  holds  that 
any  disqualification  of  Indians  would  be  in  viola- 
tion of  the  Fifteenth  Amendment.  The  County 
Attorney  refuses  to  abide  by  this  ruling. 

Superintendent  McNeilly  of  the  Western  Sho- 
shone Agency  reports:  "In  the  State  of  Idaho,  how- 
ever, while  we  have  had  a  few  Indians  voting  in 
past  years,  the  State  constitution  forbids  the  right 
of  franchise  to  the  Indians  who  live  on  the  reser- 
vation and  who  have  not  severed  their  tribal  rela- 
tion. I  would  recommend,  therefore,  that  action  be 
taken,  looking  toward  an  amendment  to  the  con- 
stitution of  the  State  of  Idaho  which  would  permit 


Indians  living  on  the  reservation  and  still  under 
their  tribal  laws  and  maintaining  their  tribal  in- 
terests, the  right  to  vote  on  the  same  basis  as  the 
other  citizens  of  the  State." 

Superintendent  Wilson  of  the  Coeur  d'Alene 
Indian  Agency  reports  that  the  Coeur  d'Alene, 
Kootenai,  and  Nez  Perce  Indians  are  not  denied 
the  right  to  vote  and  that  the  question  of  whether 
Indians  are  ineligible  by  reason  of  being  under 
guardianship  has  apparently  never  been  raised. 

Iowa 

Superintendent  Nelson  of  the  Sac  &  Fox  Sana- 
torium reports  that  there  is  no  discrimination 
against  voters  in  Iowa. 

Kansas 

Superintendent  Bruce  of  the  Potawatomie 
Agency  reports  that  Indians  of  Kansas  vote  on  the 
same   terms  as  whites. 


Michigan 

Superintendent  Christy  of  the  Tomah  Indian 
School  reports  that  Indians  are  accorded  full  fran 
chise  rights  in  Michigan. 

Minnesota 


Senior  Clerk  J.  V.  King  of  the  Consolidated 
Chippewa  Agency  reports  that  no  cases  have  been 
discovered  in  which  Indians  have  been  denied  the 
franchise. 

A  similar  report  is  made  by  Superintendent  Bal- 
mer  of  the  Pipestone  Indian  School,  and  by  Super- 
intendent Bitney  of  the  Red  Lake  Agency.  Super- 
intendent Bitney  adds  the  qualification  that  in 
elections  on  bond  issues  and  similar  referenda  the 
Indians  of  the  Red  Lake  Reservation,  not  being 
taxpayers,  are  not  eligible  to  vote. 

Mississippi 

Superintendent  Rector  of  the  Choctaw  Agency 
reports:  "So  far  as  I  can  ascertain  there  is  no  dis- 
crimination against  Indians  in  the  matter  of  voting 
although  there  are  only  one  or  two  who  keep  their 
poll  taxes  paid  and  comply  with  the  law  in  regard 
to  voting.  The  Indians  in  Mississippi  can,  of 
course,  be  prevented  from  voting  by  insisting  on 
educational  qualifications;  the  same  as  is  done  in 
the  case  of  Negroes,  but  an  Indian  who  can  read 
and  write,  pays  his  poll  taxes  and  is  registered  is 
entitled  to  vote." 
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Montana 

Superintendent  Yellowtail  of  the  Crow  Agency 
reports  that  Montana  Indians  have  full  voting 
rights. 

A  similar  report  is  made  by  Superintendent  Shot- 
well  of  the  Flathead  Agency,  and  by  Superintend- 
ent Woolridge  of  the  Rocky  Boy's  Agency. 

Nebraska 

Complete  recognition  of  Indian  voting  rights  is 
reported  by  Superintendent  Parker  of  the  Winne- 
bago Agency.  A  letter  from  the  Attorney  General 
of  the  State,  dated  November  20,  1936,  states  that 
"such  Indians  as  are  entitled  to  claim  citizenship 
of  the  United  States  would  be  entitled  to  vote 
within  this  State,  provided  they  have  the  additional 
qualifications  as  to  age  and  residence.  There  are 
certain  Federal  laws  relative  to  the  United  States 
citizenship  of  Indians  and  when  these  laws  have 
been  complied  with,  it  is  our  understanding  that 
Indians  are  entitled  to  vote  in  Nebraska.  Stale 
ex  rel.  Crawford  v.  Nebraska,  37  Neb.  299,  55  N.W. 
1086."  A  further  communication  from  Assistant 
Attorney  General  Stubbs,  dated  November  27, 
1936,  cites  the  additional  case  of  State  v.  Frazier, 
28  Neb.  438,  44  N.W.  471. 

Superintendent  Bruce  of  the  Potawatomi  Agency, 
Mayetta,  Kansas,  confirms  the  report  that  Indians 
in  Nebraska  have  full  voting  rights. 


tionality  of  the  provision  of  Article  VIII,  section  1 
of  the  State  constitution  denying  the  franchise  to 
"Indians  not  taxed." 

Superintendent  Stover  of  the  Jicarilla  Agency 
writes:  "I  find  no  indication  of  the  Indians  of  this 
jurisdiction  being  refused  the  elective  franchise 
and  of  any  desire  on  their  part  to  use  it."  Super- 
intendent Stover  transmits  a  communication  from 
the  Attorney  General  of  New  Mexico,  dated  No- 
vember 14,  1936,  calling  attention  to  the  provisions 
of  the  State  constitution  and  State  election  law 
denying  the  franchise  to  "Indians  not  taxed." 

A  similar  communication  is  reported  by  Super- 
intendent McCray  of  the  Mescalero  Agency. 

The  special  attorney  for  the  Pueblo  Indians, 
Mr.  Brophy,  states:  "Pueblo  Indians  residing  upon 
their  respective  reservations  who  are  wards  of  the 
United  States  and  who  do  not  pay  real  property 
taxes  are  denied  the  right  of  elective  franchise  in 
New  Mexico,  even  though  such  persons  otherwise 
are  qualified  to  vote."  Mr.  Brophy  cites  the  rele- 
vant provisions  of  the  New  Mexico  constitution 
and  election  law  and  refers  to  a  statement  by  Mer- 
riam  in  the  volume  on  Indian  Administration  sug- 
gesting that  this  discrimination  is  in  violation  of 
the  Federal  Constitution.  Mr.  Brophy  further  points 
out  that  there  is  no  case,  Attorney  General's  opin- 
ion, or  opinion  of  a  county  attorney  covering  this 
question.  His  letter  points  out  that  Indians  pay 
sales  taxes  in  New  Mexico  on  purchases  made  off 
the  reservation. 


Nevada 


Neiu   York 


Superintendent  Bowler  of  Carson  Agency  re- 
ports: "So  far  as  we  have  been  able  to  discover 
there  is  no  discrimination  whatever  either  in  law 
or  in  practice  against  Indians  within  this  jurisdic- 
tion in  the  matter  of  exercising  their  elective 
franchise." 

"There  are  no  discriminatory  laws  denying  the 
franchise  to  Indians.  In  Nevada  the  Attorney- 
General  has  repeatedly  ruled  that  Nevada  Indians 
have  full  rights  to  vote  in  any  election." 

Superintendent  McNeilly  of  the  Western  Sho- 
shone Agency  confirms  the  report  that  Nevada  In- 
dians are  permitted  to  vote  without  discrimina- 
tion. 

Nero  Mexico 

Superintendent  Fryer  of  the  Navajo  Agency 
reports  that  the  Navajos  in  New  Mexico  are  not 
permitted  to  vote  in  any  elections.  He  further  re- 
ports that  the  two  trial  courts  in  the  State  have 
rendered    conflicting    opinions    on    the    constilu- 


Superintendent  Harrison  of  the  New  York 
Agency  reports  that  there  is  no  discrimination 
against  Indian  voters  in  the  State  of  New  York. 

North    Carolina 

Superintendent  Foght  reports  that  while  there  is 
no  legislative  discrimination  against  Indians,  in 
practice  Indians  are  excluded  from  the  franchise 
under  color  of  a  provision  of  the  State  election  law 
declaring:  "A  person  desiring  to  register  must  be 
able  to  read  and  write  any  section  of  the  Constitu- 
tion in  the  English  language  and  must  show  to  the 
satisfaction  of  the  registrar  his  ability  to  read  and 
write  any  such  section  when  he  applies  for  regis- 
tration and  before  he  is  entitled  to  be  registered." 
Commenting  upon  this  provision  Superintendent 
Foght  states:  "We  have  had  Indian  graduates  of 
Carlisle,  Haskell  and  other  schools  in  instances 
much  better  educated  than  the  registrar  himself, 
turned  down  because  they  did  not  read  or  write 
to  his  satisfaction." 


780 


Department  of  the  Interior 


August  13,   1937 


North  Dakota 

Superintendent  Lippert  of  the  Standing  Rock 
Agency,  Superintendent  Beyer,  Superintendent 
Gray  of  the  Fort  Totten  Agency  and  Superintend- 
ent Balmer  of  the  Turtle  Mountain  Agency,  all  re- 
port that  there  is  no  discrimination  against  Indians 
in  North  Dakota  with  respect  to  voting  rights. 

Oklahoma 

Superintendent  Ellis  of  the  Osage  Agency  reports 
that  Indian  voting  rights  in  Oklahoma  are  fully 
recognized.  A  letter  to  this  effect  by  the  Osage 
Tribal  Attorney  is  transmitted. 

A  similar  report  is  made  by  Superintendent 
McGowan  of  the  Kiowa  Agency  and  Assistant 
Superintendent  McMillan  of  the  Five  Civilized 
Tribes  Agency. 

Oregon 

Superintendent  Elliott  of  the  Warm  Springs 
Agency  reports  that  the  right  of  Indians  to  vote 
is  not  questioned. 

This  is  confirmed  in  a  communication  from 
Superintendent  Crawford  of  the  Klamath  Agency. 

South  Dakota 

Superintendent  Hyde  of  the  Crow  Creek  Agency 
reports  that  no  discriminatory  laws  denying  the 
franchise  to  Indians  prevail  in  his  jurisdiction. 

This  is  confirmed  by  reports  from  Superintend- 
ent Roberts  of  Pine  Ridge  Agency  and  Superin- 
tendent   Dickens    of   Cheyenne    River    Agency. 

Utah 

The  Attorney  General  of  Utah  in  a  letter  trans- 
mitted to  Superintendent  Wright  of  the  Uintah  & 
Ouray  Agency,  dated  January  23,  1937,  holds  that 
Indians  residing  on  an  Indian  reservation  within 
the  State  are  not  residents  of  Utah  and  cannot 
vote,  but  that  Indians  residing  away  from  a  reserva- 
tion are  entitled  to  the  franchise.  An  earlier  com- 
munication of  the  Attorney  General  of  Utah, 
dated  July  8,  1935,  to  Superintendent  Cross  of  the 
Fort  Hall  Agency,  holds,  after  examining  the  rele- 
vant authorities,  that  Indians  have  the  right  to 
vote  in  Utah.  This  opinion  does  not  consider  the 
question  of  residence. 

Superintendent  Farrow  of  the  Paiute  Agency 
states  that  he  has  been  told  that  there  are  no  dis- 
criminative rules  against  Indians,  but  transmits  a 


memorandum    from    the  legal   authorities   of  Iron 
County  to  the  effect  that  Indians  are  not  citizens. 

Washington 

Superintendent  Meyer  of  the  Coleville  Agency 
submits  an  opinion  of  the  State  Attorney  General, 
dated  June  15,  1916,  holding  that  a  provision  of 
the  State  constitution  denying  the  franchise  to 
"Indians  not  taxed"  is  in  conflict  with  the  Fifteenth 
Amendment  of  the  United  States  Constitution  and 
is  therefore  invalid  unless  construed  to  refer  only 
to  noncitizens.  There  is  transmitted  a  further  opin- 
ion of  the  State  Attorney  General,  dated  April  I, 
1936,  stating:  "We  are  of  the  opinion,  taking  into 
consideration  the  Fifteenth  Amendment  and  the 
act  of  June  2,  1924,  that  it  is  doubtful  whether  the 
provisions  of  Article  VI  of  the  State  constitution 
with  respect  to  Indians  are  now  in  effect.  But 
whether  or  not  these  provisions  are  in  effect  we  are 
further  of  the  opinion  that  the  payment  of  sales 
taxes  and  gasoline  tax  is  a  sufficient  qualification 
on  the  part  of  an  Indian  offering  to  vote  to  comply 
with  the  provisions  of  Article  VI  as  amended.  If 
an  Indian  can  show  that  he  has  paid  such  taxes 
to  the  State,  and  possesses  the  other  qualifications 
required  in  Article  VI  as  amended,  including 
registration  if  that  is  required,  such  Indian  voter 
should  be  by  no  means  disqualified  as  an  elector." 

Superintendent  Meyer  himself  reports:  "In  so  far 
as  I  know  none  of  the  Indians  of  the  Coleville  and 
Spokane  Reservations  who  could  meet  the  literary 
test  have  been  denied  the  right  to  vote." 

Superintendent  Johnson  of  the  Yakima  Agency 
reports  that  he  has  been  "unable  to  find  any  case 
in  which  the  Yakima  Indians  have  been  denied  the 
privilege  of  voting.  As  a  general  rule  very  few  of 
our  Indians  vote.  This  is  due  primarily  to  the  be- 
lief, especially  among  the  older  people,  that  voting 
may  in  some  way  subject  them  to  taxation."  Super- 
intendent Johnson  transmits  a  copy  of  the  opinion 
of  the  State  Attorney  General,  rendered  June  15, 
1916,  which  is  referred  to  above. 

Superintendent  Nicholson  of  the  Taholah 
Agency  reports  that  Indians  have  been  accorded 
full  voting  rights  for  many  years  except  that  offi- 
cials of  Jefferson  County  in  March  1936  denied 
the  franchise  to  certain  Indians  of  the  Quinaielt 
Reservation.  An  extensive  correspondence  is  trans- 
mitted including  a  communication  from  the  At- 
torney General,  dated  February  26,  1936,  and  an 
opinion  dated  April  1,  1936,  upholding  the  right  of 
Indians  to  vote  upon  proof  of  payment  of  sales  or 
gasoline  taxes.  There  is  also  transmitted  a  copy  of 
a  letter  by  the  Prosecuting  Attorney  of  Jefferson 
County,  dated  August  18,  1936,  refusing  to  follow 
the  opinion  of  the  State  Attorney  General. 
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Wisconsin 

It  is  reported  by  Superintendent  Cavill  of  the 
Great  Lakes  Agency  that  no  discrimination  exists 
against  Indians  in  the  exercise  of  the  franchise.  A 
similar  report  is  made  by  Superintendent  Freden- 
berg  of  the  Kashena  Agency.  Superintendent 
Christy  of  the  Tomah  Indian  School  reports  that 
there  is  no  discrimination  against  Indians  in  Wis- 
consin with  respect  to  voting  rights.  He  transmits 
the  following  communication  from  the  Office  of 
the  Attorney  General  of  Wisconsin:  "Your  letter  of 
November  10  to  the  Attorney  General  has  been 
handed  to  me  for  reply  and  in  answer  thereto  will 
say  that  there  is  no  discrimination  against  Indians 
in  the  exercise  of  their  elective  franchise  in  this 
State  either  by  legislation  or  by  practice  in  the 
various  counties.  All  of  them  who  are  eligible  for 
several  years  past  have  been  diligently  urged  to 
vote  by  candidates  in  all  counties.  (Sgd.)  W.  J. 
Kershaw." 

SUMMARY 

The  reports  indicate  entire  absence  of  discrimin- 
ation in  the  following  16  States: 

California,  Florida,  Iowa,  Kansas,  Michigan, 
Minnesota,  Mississippi,  Montana,  Nebraska, 
Nevada,  New  York,  North  Dakota,  Oklahoma, 
Oregon,   South   Dakota,   Wisconsin. 

The  reports  indicate  that  discrimination  against 
Indians  in  the  exercise  of  the  franchise  is  found 
in  the  following  7  States: 

Arizona,  Colorado,  Idaho,  New  Mexico,  North 
Carolina,  Utah,  Washington. 

Of  these  7  States  the  franchise  is  denied  to  In- 
dians in  3  States,  namely,  Idaho,  New  Mexico,  and 
Washington,  by  virtue  of  specific  provisions  of  the 
State  constitution  denying  the  vote  to  "Indians  not 
taxed." 

In  the  State  of  Arizona  the  franchise  is  denied 
Indians  on  the  ground  that  they  are  "under  guard- 
ianship" within  the  meaning  of  the  provision  of 
the  State  constitution  denying  the  right  to  vote  to 
persons  under  guardianship. 

In  the  State  of  Colorado  Indians  are  denied 
voting  rights,  under  an  opinion  of  the  State  At- 
torney General,  on  the  theory  that  they  are  not 
citizens. 

In  the  State  of  Utah  Indians  residing  on  reserva- 
tions are  denied  voting  rights,  under  an  opinion  of 
the  State  Attorney  General,  on  the  ground  that 
they   are   not   residents   of   Utah. 


In  the  State  of  North  Carolina  there  is  general 
discrimination  against  Indian  voters  by  voting 
officials  who  make  use  of  a  State  constitutional  pro- 
vision restricting  the  franchise  to  persons  who  can 
show  "to  the  satisfaction  of  the  registrar"  their 
ability  to  read  and  write  any  section  of  the  con- 
stitution. 


Inherited    Lands— Removal   of    Restrictions 

August  13,  1937. 
Memorandum   to  the  Assistant  Secretary: 

I  am  transmitting  without  signature  the  at- 
tached draft  of  Indian  mining  regulations  ap- 
proved by  the  Assistant  Commissioner  of  Indian 
Affairs  and  the  Director  of  the  Geological  Survey. 
The  following  points,  in  my  opinion,  require  some 
revision: 

1.  The  provision  in  section  4  that  "the  Superin- 
tendent shall  execute  leases  on  behalf  of  incompe- 
tent and  minor  allottees"  overlooks  the  fact  that 
a  great  many  tribal  constitutions,  approved  by  this 
Department,  provide  that  the  tribal  council  may 
appoint  guardians  for  minors  and  mental  incom- 
petents. Where  action  is  taken  under  this  power 
and  the  ordinances  or  resolutions  of  the  tribal 
council  are  ratified  by  the  Department,  it  would 
appear  that  the  superintendent  should  no  longer 
execute  leases  on  behalf  of  incompetents  and  minor 
allottees  for  whom  guardians  have  been  properly 
designated  but  that  such  guardians  should  act  in 
this  capacity.  It  is  understood,  of  course,  that  the 
superintendent  will  have  the  same  power  to  ap- 
prove or  reject  a  lease  made  by  a  guardian  as  he 
has  with  respect  to  a  lease  made  by  an  adult  In- 
dian. The  superintendent,  however,  should  not 
have  power  to  lease  a  minor's  allotment  over  the 
protest  of  the  minor's  guardian.  Such  power  can- 
not be  justified  by  the  terms  of  the  statute  (act  of 
March  3,  1909;  35  Stat.  783),  which  provides  that 
the  allottee  shall  make  the  lease,  nor  can  it  be 
justified  by  the  theory  that  the  superintendent  acts 
as  a  guardian  for  the  child  if  another  guardian  has 
been  duly  appointed. 

Aside  from  this  objection  to  the  substance  of  the 
present  regulation,  it  may  be  noted  that  the  use 
of  the  term  "incompetent"  in  this  section  is  un- 
fortunate. If  it  is  intended  to  cover  Indians  who  are 
non  compos  mentis,  that  phrase  should  be  used. 
If  on  the  other  hand,  it  is  intended  to  cover  In- 
dians who  have  not  received  fee  patents  or  certifi- 
cates of  competency  the  section  could  not  be  sup- 
ported under  existing  law,  since  that  law  declares 
that  leases  shall  be  made  by  allottees  and  at  the 
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time  of  enactment  of  the  statute  the  great  majority 
of  allottees  affected  by  the  law  had  not  received 
patents  in  fee  or  certificates  of  competency.  The 
right  of  leasing  which  the  statute  confers  upon 
allottees  cannot,  therefore,  be  restricted  to  allottees 
who  have  received  certificates  of  competency  or 
patents  in  fee. 

2.  Provisions  made  in  section  5  and  following 
sections  with  respect  to  allotted  lands  fail  to  take 
account  of  the  fact  that  many  tribal  constitutions 
approved  by  the  Department  provide  for  the  trans- 
fer of  lands  from  an  "allotment"  status  to  an  "as- 
signment" status.  It  is  believed,  therefore,  that  the 
present  regulations  should  be  expanded  to  include 
mineral  leases  made  by  individual  assignees  on 
assigned  land.  In  this  connection  consideration 
should  be  given  to  such  constitutional  provisions 
as  the  following,  taken  from  the  Constitution  of 
the  Rosebud  Sioux  Tribe,  approved  December  20, 
1935:  "A  member  receiving  an  'exchange  assign- 
ment' shall  receive  the  right  to  lease  such  assigned 
lands  or  interests  under  the  same  terms  as  govern- 
ing the  leasing  of  allotments."  (Article  8,  section  8) 

A  number  of  constitutions  provide  that  in  leas- 
ing exchange  assignments  preference  should  be 
given  to  Indian  cooperative  associations  or  to  in- 
dividual members  of  the  tribe.  Where  such  provi- 
sions exist  the  rule  established  in  section  3  of  the 
proposed  regulations,  that  leases  will  be  offered  in 
every  instance  to  "the  highest  responsible  bidder," 
will  require  modification  as  a  matter  of  law.  It  is 
suggested  that  this  provision  may  require  qualifi- 
cation in  other  cases  as  well  if  it  is  considered  that 
the  policy  of  granting  preference  to  Indian  coop- 
erative associations  and  to  individual  Indians 
should  be  carried  out  in  the  leasing  of  allotments 
as  well  as  in  the  leasing  of  assignments. 

3.  The  provision  in  section  8  of  the  regulations 
that  leases  may  be  made  over  the  objection  of 
heirs  holding  a  minority  interest  raises  serious  legal 
questions.  Related  questions  in  connection  with 
grazing  and  agricultural  leases  have  been  con- 
sidered in  this  office.  It  is  therefore  suggested  that 
any  instructions  issued  under  section  8  should  be 
considered  in  this  office. 

4.  In  view  of  the  policy  established  by  the  con- 
stitutions of  several  organized  tribes  that  Indian 
cooperatives  and  individuals  shall  have  preference 
in  the  issuance  of  leases,  it  is  suggested  that  section 
12  of  the  proposed  regulations  should  be  modified 
to  provide  for  proper  exceptions  in  such  cases. 

5.  Sections  25  and  26  of  the  proposed  regulations 
contemplate  that  leases  may  be  affected  by  Federal 
and  State  authorities,  but  fail  to  note  that  leases 
may  also  be  affected  by  tribal  authorities.  Various 
tribal  constitutions  provide  (a)  for  the  regulation 
and  protection  of  natural  resources  on  the  reseva- 


tion,  (b)  for  the  regulation  of  trade  and  commerce 
on  the  reservation,  (c)  for  the  imposition  of  li- 
cense fees  on  non  Indians  doing  business  within  the 
reservation,  and  (d)  for  the  regulation  of  the  use 
and  disposition  of  property  on  the  reservation. 
Lessees  will  presumably  be  subject  to  tribal  or- 
dinances  in  these  fields  regardless  of  what  the  de- 
partmental regulations  say  on  the  subject,  but  for 
the  sake  of  accuracy  and  in  order  to  give  fair  notice 
to  lessees  sections  25  and  26  should  be  modified 
so  as  to  refer  to  powers  which  may  be  exercised 
by  the  governing  bodies  of  the  organized  tribes  in 
this  field. 

It  will  be  noted  that  nearly  all  of  the  foregoing 
criticisms  relate  to  organized  tribes.  It  would  be 
possible  to  approve  the  present  regulations,  sub- 
ject to  changes  suggested  in  section  4,  if  they  were 
limited  to  tribes  not  organized  under  the  act  of 
June  18,  1934.  If,  however,  it  is  thought  that  a  sin- 
gle set  of  regulations  should  apply  both  to  orga- 
nized and  to  unorganized  tribes,  changes  should  be 
made  in  these  regulations  along  the  lines  above 
noted. 

F.  S.  Cohen, 

Acting  Solicitor. 


Suggested    Substantive    and    Wording 

Changes    in    Revised   Regulations   on 

Leasing   Allotted   Lands   for   Mining 

Purposes 

August  H,  1937. 

Memorandum   for   the   Commissioner 
of  Indian  Affairs: 

The  revised  "regulations  governing  the  leasing  of 
restricted  allotted  Indian  lands  for  mining  pur- 
poses" submitted  by  your  office  on  June  10  were 
passed  by  this  office  without  objection  and  signed 
by  Assistant  Secretary  Chapman  on  August  5. 
There  are  however,  a  number  of  points  in  connec- 
tion with  these  regulations  which,  while  not  serious 
enough  to  justify  disapproval  of  the  regulations, 
should  be  carefully  considered  in  your  office.  If 
you  decide  that  all  or  any  of  these  criticisms  are 
well  taken,  you  may  wish  to  submit  amendments  to 
the  regulations  at  this  time  so  that  corrections  may 
be  made  in  the  regulations  before  they  are  mimeo- 
graphed   and    distributed. 

1.  Section  4  of  the  regulations  refers  to  minor 
and  "incompetent"  Indians.  The  word  "incom- 
petent" has  been  used  in  various  senses  and  if,  as 
I  believe,  the  word  is  here  used  in  the  sense  of  In- 
dians non  compos  mentis,  I  would  suggest  that  the 
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term  should  be  clarified  by  adding  in  parenthesis 
that  legal  phrase  or  some  simpler  phrase  such  as 
"by  reason  of  mental  incapacity". 

2.  Section  4  in  providing  that  "the  Superintend- 
ent shall  execute  leases  on  behalf  of  incompetent 
and  minor  allottees"  apparently  overlooks  the  fact 
that  a  great  many  tribal  constitutions,  approved  by 
this  Department,  provide  that  the  tribal  council 
may  appoint  guardians  for  minors  and  mental  in- 
competents. Where  action  is  taken  under  this 
power  and  the  ordinances  or  resolutions  of  the 
tribal  council  are  ratified  by  the  Department,  it 
would  appear  that  the  Superintendent  should  no 
longer  execute  leases  on  behalf  of  incompetents 
and  minor  allottees  for  whom  guardians  have  been 
properly  designated  but  that  such  guardians  should 
act  in  this  capacity.  It  is  understood,  of  course,  that 
the  Superintendent  will  have  the  same  power  to 
approve  or  reject  a  lease  made  by  a  guardian  as 
he  has  with  respect  to  a  lease  made  by  an  adult 
Indian.  The  Superintendent,  however,  should  not 
have  power  to  lease  a  minor's  allotment  over  the 
protest  of  the  minor's  guardian. 

3.  Provisions  made  in  section  5  and  following 
sections  with  respect  to  allotted  lands  do  not  cover 
the  leasing  of  "assignments".  I  suggest  that  either 
in  the  present  regulations  or  in  a  supplement 
thereto  which  should  receive  early  consideration, 
some  statement  should  be  included  as  to  the  man- 
ner of  handling  mineral  leases  of  assigned  lands. 
This  is  something  about  which  Indians  have  a  nor- 
mal curiosity  and  it  will  be  of  assistance  in  your 
endeavor  to  bring  about  exchanges  of  allotted  and 
heirship  lands  for  "exchange  assignments"  if  there 
are  specific  regulations  covering  the  execution  of 
mineral  leases  on  such  assigned  lands.  It  will  be 
noted  that  most  constitutions  provide  that  in  leas- 
ing exchange  assignments  preference  should  be 
given  to  Indian  cooperative  associations  or  indi- 
vidual Indians.  If  this  same  policy  is  to  be  applied 
to  allotted  lands,  the  provision  in  section  3  of 
the  regulations  that  leases  will  be  offered  to  "the 
highest  responsible  bidder"  will  require  modifica- 
tion. On  the  other  hand,  you  may  desire  as  a 
matter  of  policy  to  make  a  distinction  in  this  re- 
spect between  allotted  and  assigned  lands. 

4.  If  such  a  policy  of  encouraging  Indian  cooper- 
atives in  tribal  use  of  reservation  resources  is  adop- 
ted, you  may  wish  to  qualify  section  12  of  the  pro- 
posed regulations  establishing  fixed  limits  on  the 
amount  of  land  which  any  single  lessee  may  hold, 
so  as  to  permit  the  tribe  as  a  whole  or  some  asso- 
ciations set  up  for  a  specific  purpose,  to  manage 
larger  areas  of  land  than  those  specified. 

5.  Sections  25  and  26  of  the  regulations  contem- 
plate that  leases  may  be  affected  by  regulations  of 
Federal  and  State  authorities  but  fail  to  note  that 


leases  may  also  be  affected  by  regulatory  measures 
taken  by  tribal  authorities.  Various  tribal  consti- 
tutions provide  (a)  for  regulation  and  protection 
of  natural  resources  on  the  reservation,  (b)  for 
the  regulation  of  trade  and  commerce  on  the  reser- 
vation, (c)  for  the  imposition  of  license  fees  on 
non-Indians  doing  business  within  the  reservation, 
and  (d)  for  the  regulation  of  use  and  disposition 
of  property  on  the  reservation.  In  some  cases  these 
powers  are  subject  to  departmental  review,  in  other 
cases  they  are  not  so  subject.  While  the  failure  of 
these  regulations  to  mention  such  powers  will  not 
affect  tribal  rights  in  the  matter,  it  does  seem  that 
the  lessee  who  is  being  warned  of  State  and  Federal 
police  power  should  also  be  warned  of  tribal  police 
power. 

Nathan  R.  Margold, 

Solicitor. 


Sales— Heirship    Lands 

August  14,  1937. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

At  your  suggestion  I  have  given  some  considera- 
tion to  the  question  whether  restricted  Indian 
land  in  heirship  status  may  be  sold  to  Indian  tribes 
or  to  individual  Indians  by  the  Secretary  of  the 
Interior. 

The  statute  governing  sales  of  restricted  heirship 
lands  by  the  Secretary  of  the  Interior  (U.S.C.,  Tit. 
25,  Sec.  372) ,  reads  as  follows: 

"SEC.  372.  Ascertainment  of  heirs  of  de- 
ceased allottees;  settlement  of  estates;  sale  of 
lands;  deposit  of  Indian  moneys. 

"When  any  Indian  to  whom  an  allotment  of 
land  has  been  made,  or  may  hereafter  be  made, 
dies  before  the  expiration  of  the  trust  period 
and  before  the  issuance  of  a  fee  simple  patent, 
without  having  made  a  will  disposing  of  said 
allotment  as  hereinafter  provided,  the  Secre- 
tary of  the  Interior,  upon  notice  and  hearing, 
under  such  rules  as  he  may  prescribe,  shall  as- 
certain the  legal  heirs  of  such  decedent,  and 
his  decision  thereon  shall  be  final  and  con- 
clusive. If  the  Secretary  of  the  Interior  decides 
the  heir  or  heirs  of  such  decedent  competent 
to  manage  their  own  affairs,  he  shall  issue  to 
such  heir  or  heirs  a  patent  in  fee  for  the  allot- 
ment of  such  decedent;  if  he  shall  decide  one 
or  more  of  the  heirs  to  be  incompetent,  he 
may,  in  his  discretion,  cause  such  lands  to  be 
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sold:  Provided,  That  if  the  Secretary  of  the  In- 
terior shall  find  that  the  lands  of  the  decedent 
are  capable  of  partition  to  the  advantage  of 
the  heirs,  he  may  cause  the  shares  of  such  as 
are  competent,  upon  their  petition,  to  be  set 
aside  and  patents  in  fee  to  be  issued  to  them 
therefor.  All  sales  of  lands  allotted  to  Indians 
authorized  by  any  other  Act  shall  be  made  un- 
der such  rules  and  regulations  and  upon  such 
terms  as  the  Secretary  of  the  Interior  may  pre- 
scribe, and  he  shall  require  a  deposit  of  10  per 
centum  of  the  purchase  price  at  the  time  of 
the  sale.  Should  the  purchaser  fail  to  comply 
with  the  terms  of  sale  prescribed  by  the  Secre- 
tary of  the  Interior,  the  amount  so  paid  shall 
be  forfeited;  in  case  the  balance  of  the  pur- 
chase price  is  to  be  paid  on  such  deferred  pay- 
ments, all  payments  made,  together  with  all  in- 
terest paid  on  such  deferred  installments,  shall 
be  so  forfeited  for  failure  to  comply  with  the 
terms  of  the  sale.  All  forfeitures  shall  inure  to 
the  benefit  of  the  allottee  or  his  heirs.  Upon 
payment  of  the  purchase  price  in  full  the  Sec- 
retary of  the  Interior  shall  cause  to  be  issued  to 
the  purchaser  patent  in  fee  for  such  land: 
Proxnded,  That  the  proceeds  of  the  sale  of  in- 
herited lands  shall  be  paid  to  such  heir  or 
heirs  as  may  be  competent  and  held  in  trust 
subject  to  use  and  expenditure  during  the 
trust  period  for  such  heir  or  heirs  as  may  be 
incompetent  as  their  respective  interests  shall 
appear:    *   *   *." 

A  similar  provision  covering  lands  disposed  of  by 
will  is  found  in  United  States  Code,  title  25,  sec- 
tion 373,  which  contains  the  provision: 

"That  the  approval  of  the  will  and  the 
death  of  the  testator  shall  not  operate  to  ter- 
minate the  trust  or  restricted  period,  but  the 
Secretary  of  the  Interior  may,  in  his  discre- 
tion, cause  the  lands  to  be  sold  and  the  money 
derived  therefrom,  or  so  much  thereof  as  may 
be  necessary,  used  for  the  benefit  of  the  heir 
or  heirs  entitled  thereto,  remove  the  restric- 
tions, or  cause  patent  in  fee  to  be  issued  to  the 
devisee  or  devisees,  and  pay  the  moneys  to  the 
legatee  or  legatees  either  in  whole  or  in  part 
from  time  to  time  as  he  may  deem  advisable, 
or  use  it  for  their  benefit." 

The  foregoing  provisions  both  with  respect  to 
intestate  succession  and  with  respect  to  testamen- 
tary succession  are  found  in  the  act  of  June  25, 
1910    (36  Stat.  855,   as  amended). 

The  words  of  the  statute  are  clear.  The  statute 
authorizes    the    Secretary    of    the    Interior    to    sell 


decedent's  estates  for  the  benefit  of  the  heirs.  It 
does  not  require  the  consent  of  the  heirs  themselves 
or  any  number  of  them  to  validate  the  transaction. 
The  sale  is  to  be  upon  such  terms  as  the  Secretary 
may  fix  except  in  such  particulars  expressly  fixed 
by  the  statute  as  the  requirement  of  a  deposit  of 
10  percent  of  the  purchase  price  at  the  time  of 
the  sale.  There  is  no  statutory  requirement  that 
the  sale  be  at  auction  or  that  the  land  be  sold  to 
the  highest  bidder.  There  is  no  statutory  limita- 
tion of  the  period  during  which  payments  may  be 
extended.  There  is  no  statutory  prohibition  against 
granting  preference  to  Indian  tribes,  to  interested 
heirs,  or  to  other  Indians  who  may  be  desirous  of 
purchasing  the  land  in  question.  All  these  matters 
the  statute  leaves  to  the  discretion  of  the  Secretary 
of  the  Interior. 

It  is  entirely  proper  that  this  discretion  should 
be  exercised  in  accordance  with  the  public  policy 
that  Indian  lands  shall,  so  far  as  possible,  be  pre- 
served in  Indian  ownership.  That  policy  was  ad- 
ministratively established  in  Order  No.  420  of  the 
Secretary  of  the  Interior  dated  August  14,  1933, 
which  prohibited  all  sales  of  restricted  Indian  lands 
unless  exceptional  circumstances  were  shown.  The 
policy  was  given  congressional  sanction  in  the  act 
of  June  18,  1934.  One  of  the  purposes  specified  in 
the  title  of  that  act  is  "to  conserve  and  develop 
Indian  lands  and  resources."  Section  1  of  the  act 
prohibited  further  allotments.  Section  2  extended 
indefinitely  existing  trust  periods  and  periods  of 
restriction  upon  alienation.  Sections  4  and  5  of  the 
act  prohibited  sales  of  Indian  land  except  to  In- 
dian tribes  or  to  the  United  States  for  the  benefit 
of  Indian  tribes  or  individuals.  In  view  of  this 
established  public  policy  it  would  be  entirely  per- 
missible for  the  Secretary  of  the  Interior,  acting 
under  the  authority  of  United  States  Code,  title  25, 
sections  372  and  373,  to  provide  by  appropriate 
regulations  for  the  sale  of  heirship  lands  to  Indian 
tribes  or  to  the  United  States  in  trust  for  Indian 
tribes  or  individuals,  on  reservations  where  the  act 
of  June  18,  1934,  is  in  force,  and  on  reservations 
where  that  act  is  not  in  force,  to  provide  for  sales 
of  heirship  lands  directly  to  Indian  tribes  or  to 
individual  Indians.  In  making  such  sales  it  would 
be  a  useless  formality  to  ask  for  bids  from  non- 
Indians  if  it  has  been  determined  that  the  land  is 
not   to  be  sold   to  non-Indians. 

There  is,  to  be  sure,  an  implication  in  the  statute 
that  the  sale  by  the  Secretary  shall  be  a  bona  fide 
sale  and  not  a  gift.  Therefore  a  transaction  involv- 
ing a  purely  nominal  consideration  would  be  in- 
valid. If,  however,  the  consideration  bears  a  reason- 
able relation  to  the  current  or  prospective  income 
value  of  the  property  to  the  heirs  and  if  reasonable 
care  is  taken   to  secure  for  the  heirs  the  highest 
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selling  price  which  can  be  fairly  obtained  within 
the  limited  market  in  which  sales  are  permitted, 
I  can  see  no  valid  basis  of  objection  to  the  trans- 
action. 

In  fixing  the  fair  selling  price  of  heirship  lands, 
it  would  be  proper  to  use  the  method  of  arbitration 
instead  of  relying  upon  bids  or  formal  land  ap- 
praisals to  fix  this  price.  The  method  of  arbitra- 
tion affords  protection  to  the  buyer  and  the  seller, 
and  the  fiduciary  relation  of  the  Secretary  extends 
equally  to  both  parties  to  the  transaction. 

It  will  be  noted  that  section  872  of  United  States 
Code,  title  25,  requires  that  upon  completion  of 
the  payment  of  the  purchase  price  a  patent  in  fee 
shall  issue  to  the  purchaser.  Does  this  requirement 
make  impossible  sales  to  individual  Indians,  to  In- 
dian tribes,  or  to  the  Secretary  of  the  Interior  in 
trust  for  such  tribes  or  individuals? 

So  far  as  direct  sales  to  Indian  tribes  are  con- 
cerned, there  is  nothing  to  prevent  the  issuance  of 
a  patent  in  fee  to  an  Indian  tribe.  The  issuance  of 
patents  to  an  Indian  tribe  is  provided  for  by  the 
following  statutes:  Act  of  January  12,  1891  (26 
Stat.  712),  providing  for  patents  to  Mission  Bands; 
treaty  with  Cherokees,  December  29,  1835  (7  Stat. 
478)  ,  granting  land  to  Cherokee  Nation. 

After  issuance  of  such  patent,  however,  an  or- 
ganized tribe  might,  under  section  5  of  the  act  of 
June  18,  1934,  surrender  legal  title  to  the  land, 
if  it  so  chose,  to  the  United  States,  retaining  equit- 
able ownership  of  the  land.  A  tribe  not  within  the 
provisions  of  that  act  could  not  surrender  such 
legal   title. 

With  respect  to  the  sale  of  land  to  individual 
Indians,  the  requirement  of  section  372,  that  a  fee 
patent  be  issued  to  the  purchaser  of  the  land  upon 
the  payment  of  the  purchase  price  in  full,  raises 
serious  questions. 

In  the  first  place,  it  may  be  asked  whether  on 
reservations  not  subject  to  the  act  of  June  18, 
1934,  a  fee  patent  must  be  issued  if  the  purchaser 
is  an  Indian  who,  in  the  judgment  of  the  Secre- 
tary of  the  Interior,  should  be  protected  against 
loss  of  land  by  means  of  a  trust  patent  or  restric- 
tions on  alienation.  I  am  forced  to  answer  this 
question  in  the  affirmative  since  the  language  of 
the  statute  is  clear  and  there  is  no  room  for  con- 
siderations of  policy  in  construction.  The  same 
question  arises  in  the  case  of  sale  of  land  to  an 
Indian  cooperative  group.  Under  the  controlling 
statute  a  fee  patent  for  such  land  must  be  issued 
to  the  group,  when  payments  for  the  land  have 
been  fully  completed. 

In  those  cases  where  land  is  sold  to  an  individual 
Indian  or  cooperative  or  to  a  tribe  not  under  the 
act  of  June  18,  1934,  the  issuance  of  a  fee  patent 
will  raise  the  question  of  taxation.  It  is  well  settled 


that  land  thus  acquired  by  individual  Indians 
would  be  taxable,  and  it  is  possible  that  the  same 
rule  would  apply  to  cooperatives  and  tribes.  (See 
Solicitor's  Opinion  of  December  13,  1934  (M. 
27810),    question    10). 

It  should  be  noted,  however,  that  the  question 
of  taxation  does  not  arise  until  a  fee  patent  has 
been  issued,  that  a  fee  patent  cannot  issue  until  the 
last  installment  of  the  purchase  price  has  been  paid, 
and  that  there  is  nothing  to  prevent  the  Secretary 
from  agreeing  to  terms  of  the  sale  which  postpone 
the  final  installment  to  a  distant  date.  Meanwhile 
legislation  may  be  sought  to  permit  tribes  purchas- 
ing land  in  this  manner  to  receive  a  trust  patent 
exempt  from  taxation. 

The  necessity  for  issuance  of  a  fee  patent  which 
arises  when  heirship  land  is  sold  by  the  Secretary 
of  the  Interior  does  not  arise  where  the  conveyance 
of  land  is  made  by  all  the  interested  heirs.  Such 
conveyance,  made  on  a  restricted  deed  form,  con- 
veys only  the  same  interest  as  is  held  by  the  heirs. 

The  question  of  issuing  fee  patents  to  Indian 
purchasers  of  land  does  not  arise  on  reservations 
subject  to  the  act  of  June  18,  1934,  since  on  such 
reservations  direct  sales  to  individual  Indians  are 
prohibited.  A  related  question,  however,  arises  with 
respect  to  sales  of  land  to  the  United  States  in  trust 
for  a  tribe  or  individual  Indian,  under  the  provi- 
sions of  section  5  of  the  said  act,  which  authorizes 
the  Secretary  of  the  Interior 

"to  acquire  through  purchase,  relinquishment, 
gift  exchange,  or  assignment,  any  interest  in 
lands,  water  rights,  or  surface  rights  to  lands, 
within  or  without  existing  reservations,  includ- 
ing trust  or  otherwise  restricted  allotments, 
whether  the  allottee  be  living  or  deceased,  for 
the  purpose  of  providing  land  for  Indians." 

The  statute  in  question  specifically  provides, 
with  respect  to  the  tenure  of  lands  so  acquired: 

"Title  to  any  lands  or  rights  acquired  pur- 
suant to  this  act  shall  be  taken  in  the  name  of 
the  United  States  in  trust  for  the  Indian  tribe 
or  individual  Indian  for  which  the  land  is 
acquired,  and  such  lands  or  rights  shall  be  ex- 
empt from  State  and  local   taxation." 

In  the  light  of  these  provisions  it  may  be  asked 
whether  the  requirement  of  section  372  that  a  fee 
patent  issued  to  the  purchaser  of  heirship  lands 
remains  in  force,  on  reservations  subject  to  the  act 
of  June  18,  1934.  If  it  is  in  force  then  either  the 
Secretary  of  the  Interior  must  issue  a  fee  patent  to 
the  United  States  or,  if  this  is  impossible,  he  must 
refrain    from    acquiring    heirship    land    under    the 
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provisions  of  section  372.  If  the  latter  view  is  taken 
one  of  the  principal  objects  of  section  5  of  the  act 
of  June  18,  1934,  would  be  defeated.  If  the  former 
view  is  taken  a  legal  absurdity  is  presented.  In  the 
face  of  this  dilemma  it  appears  to  be  a  reasonable 
view  that  the  requirement  of  section  372,  that  a 
patent  in  fee  be  issued  to  the  purchaser,  is  in- 
applicable where  the  United  States  is  itself  the 
purchaser,  and  that  in  this  case  section  5  of  the 
act  of  June  18,  1934,  supersedes  and  amends  the 
relevant  provisions  of  section  372.  This  view  is  in 
accord  with  the  familiar  rule  that  a  limiting  statute 
does  not  run  against  the  sovereign. 

It  is  my  opinion,  therefore,  that  the  Secretary 
of  the  Interior,  on  reservations  subject  to  the  act 
of  June  18,  1934,  may  acquire  heirship  land  on 
behalf  of  individual  Indians  or  Indian  tribes,  on 
the  same  terms  as  a  private  individual  might  ac- 
quire such  lands  under  section  372,  and  that  title 
to  such  lands  is  to  be  held  by  the  United  States  in 
trust  for  the  Indian  or  Indian  tribe  for  which  the 
land  is  purchased. 

In  accordance  with  the  foregoing  analysis  you 
are  advised  that  existing  departmental  regulations 
and  orders  affecting  the  sale  of  heirship  lands  may 
be  amended  to  provide  for  the  following  transac- 
tions, under  existing  law: 

1.  On  all  reservations  heirship  lands  may  be  sold 
by  the  Secretary  of  the  Interior  to  an  Indian  tribe. 
Such  sale  may  be  made  with  or  without  the  con- 
sent of  the  interested  heirs.  It  is  necessary  that 
reasonable  compensation  be  paid  by  the  tribe  for 
the  land  thus  sold.  Such  reasonable  compensation 
may  be  based  upon  the  actual  income-producing 
prospects  and  record  of  the  land,  due  consideration 
being  given  to  the  expenses  of  leasing  created  by 
heirship  status  in  so  far  as  these  expenses  would  be 
deducted  from  the  sums  paid  to  the  lessors.  Except 
for  the  requirement  that  10  percent  of  the  purchase 
price  be  paid  in  advance,  the  terms  of  payment  are 
within  the  discretion  of  the  Secretary  of  the 
Interior. 

2.  On  reservations  within  the  act  of  June  18, 
1934,  sales  of  heirship  land  may  be  made  to  the 
United  States  in  trust  for  the  tribe  or  for  indi- 
vidual Indians.  With  respect  to  the  terms  and  man- 
ner of  sale  and  the  basis  of  valuation,  the  com- 
ments noted  in  the  preceding  paragraph  appear 
equally   applicable. 

3.  On  reservations  not  within  the  act  of  June 
18,  1934,  heirship  lands  may  be  sold  directly  to 
individual  Indians  or  to  an  Indian  cooperative  or 
tribe.  It  is  within  the  discretion  of  the  Secretary  of 
the  Interior  to  make  such  sales  with  or  without  the 
consent  of  the  heirs,  without  calling  for  bids  or 
after  bids  have  been  called  for.  Patents  in  fee  must 
issue   to   the  purchaser  upon   final   completion   of 


payments  for  the  land,  unless  all  the  heirs  join  in 
making  a  conveyance  of  the  trust  title.  If  bids  are 
called  for  it  would  be  proper  to  limit  the  bidders 
either  to  Indians  or  to  Indians  of  a  particular  tribe 
or  to  Indians  interested  in  the  particular  estate 
or  to  any  other  reasonably  denned  class  of  Indians, 
provided  that  in  any  case  a  fair  price,  in  the  light 
of  all  circumstances,  is  obtained  for  the  land  that 
is  sold.  With  respect  to  the  terms  and  manner  of 
sale,  and  the  basis  of  valuation,  the  comments 
noted  in  the  first  paragraph  of  this  summary  ap- 
pear equally  applicable. 

Nathan  R.  Margold, 

Solicitor 


Land  Purchase  Cases— Contract 

Entered  Into  With  Encumbrances 

Exceeding  Purchase  Price— Contract 

Alteration  Legality 

August  17.  1937. 

Memorandum   to  Mr.  Zimmerman, 
Assistant  Commissioner  of  Indian  Affairs: 

Attached  are  two  cases  concerning  the  purchase 
of  lands  from  restricted  Indians,  Cora  Wood  and 
Mabel  Merrick  Hamilton,  L-A75228-36.  In  each 
case,  contracts  were  entered  into  for  the  purchase 
of  land  for  a  stated  sum,  this  sum  being  much  be- 
low the  appraised  value  of  the  land.  It  is  fairly 
clear  from  the  correspondence  in  each  case  that 
the  amount  stated  in  the  contract  was  intended  to 
be  just  large  enough  to  pay  off  all  encumbrances. 
On  examination  of  the  title  in  each  case,  it  was 
found  that  the  encumbrances  exceeded  the  pur- 
chase price.  Therefore  I  pointed  out  in  the  Ham- 
ilton case  that  a  new  contract  should  be  secured 
that  would  permit  the  payments  of  a  sum  suffi- 
cient to  cover  these  encumbrances.  I  required,  how- 
ever, that  the  matter  be  presented  to  the  Comptrol- 
ler General  with  a  full  statement  of  the  facts  with  a 
request  for  a  decision  as  to  the  right  of  the  Secre- 
tary to  make  payment  on  the  basis  of  the  new 
contract.  Solicitor's  Opinion  M.  29051,  April  30, 
1937.  Letters  submitting  the  cases  to  the  Acting 
Comptroller  General  have  been  prepared,  but  you 
have  requested  me  informally  to  reconsider  the 
problem  and,  if  possible,  to  permit  the  payment 
on  the  basis  of  the  new  contract  without  submit- 
ting the  matter  to  the  Acting  Comptroller  General. 

I  have  re-examined  the  facts  in  each  case  and  the 
rulings  of  the  Comptroller  General,  but  I  remain 
of  the  opinion  that  payment  should  be  made  only 
after  the  case  has  been  presented  to  the  General  Ac- 
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counting  Office.  The  Comptroller  General  has  re- 
peatedly held  that  contracts  once  entered  into 
cannot  be  altered  by  the  contracting  officer  to  the 
detriment  of  the  United  States.  5  C.  G.  605  and  781. 
Payment  in  the  attacked  cases  on  the  basis  of  the 
new  contracts  is  in  effect  an  alteration  of  an  exist- 
ing contract  to  the  detriment  of  the  United  States. 
I  regard  the  fact  that  these  contracts  are  entered 
into  without  competitive  bidding  as  being  an  im- 
material distinction  between  the  cases  now  before 
us  and  those  in  which  the  Comptroller  General  has 
ruled  that  contracts  cannot  be  altered  by  officers  of 
the  United  States.  As  I  construe  the  opinions  of  the 
Comptroller  General,  they  apply  to  every  sort  of 
contract  entered  into  by  the  United  States. 

The  Comptroller  General  has  held,  however, 
that,  subject  to  a  determination  of  the  matter  by 
him  (27  CD.  109,  C.G.  605,  11  C.G.  605),  con- 
tracts may  be  altered  by  supplemental  agreements 
if  it  is  clear  that  the  original  contract  was  entered 
into  on  the  basis  of  a  mutual  mistake  (27  CD.  109, 
5  C.G.  605)  .  Cf.  decision  of  the  Comptroller  Gen- 
eral, A.  88033  dated  August  7,  1937.  The  attached 
cases,  particularly  the  Hamilton  case,  appear  to  fall 
within  the  latter  rule,  for  from  all  the  correspond- 
ence it  was  made  to  appear  before  the  contracts 
were  entered  into  that  the  amount  of  the  contract 
was  intended  by  both  parties  to  be  enough  only 
to  meet  the  encumbrances  against  the  land. 

I  have  redrafted  the  letters  to  the  Acting  Comp- 
troller General  in  order  to  set  out  more  clearly 
therein  the  matters  which  I  believe  bring  the 
present  cases  within  the  rule  of  the  decisions  cited 
in  the  last  paragraph.  I  have  also  emphasized  the 
[fact  that  the  vendors  are  restricted  Indians,  that  the 
land  purchases  will  have  to  be  abandoned  if  the 
contracts  cannot  be  altered,  and  that  the  land  in 
that  event  may  be  lost  to  the  Indians  entirely.  Con- 
sidering all  these  facts,  I  am  of  the  opinion  that 
the  Acting  Comptroller  General  will  react  favor- 
ably. I  repeat,  however,  that  the  questions  pre- 
sented are  primarily  for  his  decision  and  should 
be  presented  to  him. 

Nathan  R.  M argold, 

Solicitor 


Choctaw— Chickasaw- 


Right-of-Way 
August  25,  1937. 


Memorandum  for  Assistant  Secretary  Chapman: 

At  the  suggestion  of  the  Assistant  Commissioner 
of  Indian  Affairs  made  at  the  request  of  W.  G. 
Stigler,  Choctaw  National  Attorney,  William  A. 
Durant,  Principal  Chief  of  the  Choctaw  Nation 
and  Douglas  H.  Johnston,  Governor  of  the  Chicka- 


saw Nation,  you  have  asked  me  to  give  further 
consideration  to  a  question  decided  in  a  memo- 
randum opinion  dated  May  15  by  the  Acting  Soli- 
citor. 

The  opinion  of  May  15  held  that  the  title  to 
certain  lands  included  within  a  railroad  right  of 
way  grant  made  through  lands  of  the  Seminole 
Nation  to  the  Choctaw,  Oklahoma  and  Gulf  Rail- 
way Company  under  the  act  of  February  18,  1888, 
25  Stat.  35,  had  by  operation  of  section  14  of  the 
act  of  April  26,  1906,  34  Stat.  137,  142,  passed  to 
the  owners  of  the  legal  subdivisions,  subject,  of 
course,  to  the  Railway  Company's  existing  ease- 
ment, and  that  there  is  now  no  authority  for  the 
sale  on  behalf  of  the  Seminole  Nation  of  the  lands 
included  in  the  right  of  way  grant. 

Lands  formerly  belonging  to  the  Choctaw  and 
Chickasaw  Nations  are  traversed  by  similar  right 
of  way  grants  and  it  is  the  contention  of  the  above 
mentioned  representatives  of  the  two  Nations  that 
title  to  the  right  of  way  lands  remains  in  the  Na- 
tions until  the  use  thereof  for  railroad  purposes  has 
been  abandoned  and  that  until  such  abandon- 
ment the  Secretary  of  the  Interior  has  authority 
under  section  14  of  the  act  of  1906  to  sell  the  lands 
on  behalf  of  the  Nations  to  the  railroad  companies 
owning  the  easements. 

In  support  of  their  contentions,  the  representa- 
tives of  the  Choctaw  and  Chickasaw  Nations  have 
failed  to  present  any  arguments  not  fully  con- 
sidered by  the  Acting  Solicitor  in  the  Seminole 
case.  Moreover,  a  reexamination  of  the  question 
discloses  that  his  conclusions  are  supported  by  the 
language  of  section  14  of  the  act  of  1906,  the  legis- 
lative history  of  that  enactment,  and  the  regula- 
tions prescribed  by  the  Department  under  section 
14,  all  of  which  evince  a  plain  purpose  on  the  part 
of  Congress  to  divest  the  tribal  title  either  by  sale 
to  the  railroad  company  within  a  limited  time,  or, 
in  the  absence  of  such  sale,  by  the  transfer  of  title 
to  the  legal  subdivision  owners. 

While  no  legal  basis  appears  to  exist  for  dis- 
turbing the  conclusions  of  the  Acting  Solicitor, 
your  attention  is  called  to  the  fact  that  on  July  28, 
you  approved  the  recommendation  of  the  Commis- 
sioner of  Indian  Affairs  that  certain  right  of  way 
lands  to  which  the  Choctaw  and  Chickasaw  Na- 
tions claimed  title,  largely  on  the  ground  that  sec- 
tion 14  of  the  act  of  1906  is  unconstitutional  and 
void,  be  offered  for  sale  where  it  appeared  that 
prospective  buyers  had  submitted  or  were  inter- 
ested in  submitting  bids  with  full  knowledge  of 
the  condition  of  title  to  the  lands.  In  passing  the 
Commissioner's  recommendation  along  to  you  in 
that  case,  the  Acting  Solicitor,  without  concurring 
in  the  Commissioner's  recommendation,  stated: 
"The   record    shows,    however,    that   certain 

parties,  regardless  of  the  controversy  over  the 
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title,  are  willing  to  purchase  whatever  inter- 
ests the  Choctaw  and  Chickasaw  Nations  have 
in  these  lands.  The  superintendent,  by  letter 
dated  April  9,  1937,  reports  that  the  bidder  on 
tracts  Nos.  115,  116  and  120  is  willing  to  com- 
plete the  purchase  at  the  prices  offered  by  him 
and  by  telegram  dated  July  7  the  superintend- 
ent advised  that  the  Phillips  Petroleum  Com- 
pany has  requested  that  tract  No.  117  be  of- 
fered for  sale  with  a  statement  that  it  will  sub- 
mit a  bid  regardless  of  the  condition  of  title. 
In  this  situation  and  as  the  representatives  of 
the  two  Nations  appear  to  be  convinced  that 
their  claim  of  title  is  well  founded,  it  may  be 
that  the  Department  should  not  deprive  them 
of  the  opportunity  to  dispose  of  their  claimed 
interests  where,  as  appears  to  be  the  case  here, 
this  may  be  done  for  a  substantial  considera- 
tion. Administratively,  therefore,  you  may  con- 
clude that  the  sales  of  the  tracts  in  question 
should  be  authorized.  Should  you  conclude 
to  do  this  I  would  suggest  that  full  informa- 
tion concerning  the  condition  of  title  be  given 
all  bidders;  that  such  title  as  the  Nations  may 
have  been  conveyed  by  quitclaim  deed;  and 
that  all  bidders  be  informed  that  no  assurance 
of  Federal  assistance  in  the  defense  of  their 
title  against  attack  by  adverse  claimants  can 
be  given.  It  is  further  suggested  that  a  better 
price  perhaps  could  be  obtained  if  the  sales  be 
had  with  the  understanding  that  the  considera- 
tion paid  will  be  impounded  pending  deter- 
mination of  title,  subject  to  refund,  should  the 
courts  finally  determine  that  the  Choctaw  and 
Chickasaw  Nations  have  no  right,  title  or  in- 
terest in  the  tracts  sold." 

Like  action  may.  of  course,  be  taken  in  the 
Seminole  and  other  similar  cases  if  deemed  ad- 
ministratively  advisable. 

Frederick  Bernays  Wiener, 

Acting  Solicitor. 


Tribal  Lands— Leases 

September  11,  1937. 

Memorandum  to   the  Commissioner 
of  Indian  Affairs: 

The  Indian  Office  letter  to  the  Superintendent  of 
the  Uintah  and  Ouray  Agency  authorizing  explora- 
tory leases  of  tribal  and  allotted  land  to  be  made 
on  forms  transmitted  therewith  and  according  to 
existing  regulations  is  returned  for  the  following 
reason. 


The  prescribed  form  for  the  lease  of  tribal  lands 
has  been  drafted  by  your  office  for  execution  by 
the  Superintendent.  However,  section  3  of  Article 
VIII  of  the  Constitution  of  the  Ute  Indian  Tribe 
of  the  Uintah  and  Ouray  Reservation  provides 
that  tribal  lands  may  be  leased  by  the  Tribal  Bus- 
iness Committee  with  the  approval  of  the  Secre- 
tary of  the  Interior.  Under  this  provision  the  lease 
of  the  tribal  lands  should  be  made  and  signed  by 
the  Tribal  Business  Committee.  The  lease  form 
accompanying  the  letter  to  the  Superintendent 
should  therefore  be  corrected  to  provide  that  the 
lease  is  being  made  by  the  Tribal  Business  Com- 
mittee under  authority  of  section  3  of  Article  VIII 
of  the  Constitution  of  the  Ute  Indian  Tribe  and 
to  provide  for  the  signature  of  the  Committee. 

The  fact  that  such  a  provision  as  is  in  the  Ute 
Constitution  requires  that  the  governing  body  of 
the  tribe  actually  execute  the  lease  rather  than 
authorizing  the  Superintendent  to  make  the  lease, 
has  been  brought  to  your  attention  in  connection 
with  similar  instances  in  which  lease  forms  and  in- 
formation are  being  transmitted  to  Superintend- 
ents. You  are  referred  in  particular  to  my  memo- 
randa of  May  28,  1936,  in  connection  with  leasing 
of  tribal  land  on  the  Fort  Hall  Reservation,  and  of 
July  12,  1937,  in  connection  with  leasing  of  tribal 
land  on   the   Fort   Belknap   Reservation. 

Solicitor. 


Tribal  Land— Rights  to  House 

October  20,  1937. 

Memorandum   to   the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  revision  of  the  third  para- 
graph your  letter  to  Superintendent  Boyd  of  the 
Fort  Belknap  Agency  concerning  the  sale  of  a  log 
house  on  tribal  land  to  a  white  woman,  to  be  pur- 
chased with  the  restricted  funds  of  her  children. 
The  third  paragraph  impliedly  authorizes  the  sale 
if  the  consent  of  the  tribal  council  is  obtained. 

Normally  a  building  is  part  of  the  realty  upon 
which  it  is  placed.  In  the  Indian  Office  letter  of 
February  27,  1937,  to  Mr.  George  Eastman  of  the 
Flandreau  Santee  Sioux  Tribe,  it  was  stated  that 
buildings  which  are  permanently  attached  to  the 
soil  are  part  of  the  real  estate  and  therefore  could 
not  be  sold  in  view  of  the  prohibition  in  the  Reor- 
ganization Act  against  the  sale  of  tribal  land.  How- 
ever, since  the  building  appears  to  be  a  small  log 
house,  it  may  possibly  not  come  within  this  rule,  as 
it  may  be  removable  without  injury  to  itself  or  to 
the  land  and  not  have  been  intended  to  beaperma- 
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nent  fixture  on  the  land.  It  has  been  held  that  if  per- 
sonal property  is  attached  to  the  land  but  remains 
removable  without  injury  and  without  loss  in 
value  of  the  fixture,  and  if  it  was  not  intended  to 
be  a  permanent  improvement  upon  the  land,  it 
may  be  considered  personal  property  and  disposed 
of  as  such  (In  re  Lexington  Motors  Company  of 
New  York,  294  Fed.  233;  Rzeppa  v.  Seymour,  230 
Mich.  439,  203  N.W.  62;  Curtiss  v.  Hoyt,  19  Conn. 
154) .  Whether  this  building  can  be  sold  would, 
therefore,  depend  upon  further  facts  being  sub- 
mitted by  the  Superintendent  as  to  its  removability 
and  permanence.  If  the  house  is  determined  to  be 
saleable  but  it  is  not  to  be  removed,  it  would  be 
preferable  in  order  to  avoid  disputes  as  to  title,  for 
the  house  not  to  be  sold  but  rather  to  be  leased 
or  assigned  together  with  such  tribal  land  as  the 
family  wishes  to  use.  Such  an  arrangement  can  of 
course  be  made  if  the  house  is  found  to  be  part  of 
the  realty. 

It  is  stated  that  there  is  some  question  as  to  the 
ownership  of  the  building.  If  the  building  was 
placed  on  the  land  by  a  third  person  with  his  own 
funds,  and  if  the  building  is  of  a  temporary  and 
removable  character,  it  could  be  sold,  but  if  it  is 
desired  to  remove  it,  the  consent  of  the  tribal 
council  should  be  obtained  since  the  land  belongs 
to  the  tribe,  unless  the  house  were  placed  on  the 
land  with  the  understanding  of  the  person  so 
placing  it  and  the  tribe  that  it  was  removable  at 
any  time.  If  the  house  is  of  such  a  nature  that  it 
has  become  part  of  the  realty,  it  would  in  law  be 
the  property  of  the  tribe  and  could  not  be  sold, 
as  explained  above.  The  person  placing  the  house 
on  the  tribal  land  would  in  such  a  case  have  only 
an  interest  enforceable  in  equity  in  the  value  of 
the  house  and  could  not  convey  title  (Rzeppa  v. 
Seymour,  supra.) 

Nathan  R.  Margold, 

Solicitor 


Restricted  Property— Taxation 


November  29,  1937. 


Memorandum  for  Mr.  Herrich, 
Assistant  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Superintendent  for 
the  Five  Civilized  Tribes  concerning  certain  prop- 
erty owned  by  John  Bearpaw,  a  Cherokee  Indian, 
is  returned. 

The  statement  in  the  second  paragraph  of  the 
letter   to   the   effect    that   the   Stilwell,    Oklahoma 


property  is  now  subject  to  taxation  is  in  error.  The 
record  submitted  shows  that  this  property  was  pur- 
chased with  restricted  or  trust  funds  and  that  it 
was  conveyed  to  Bearpaw  prior  to  June  20,  1936, 
by  a  deed  containing  restrictions  against  aliena- 
tion. Lands  of  this  character  were  withdrawn  from 
State  taxation  as  a  Federal  instrumentality  by  the 
act  of  June  20,  1936  (49  Stat.  1542),  where  pur- 
chased prior  to  the  date  of  that  enactment.  This 
tax  exemption  is  not  withdrawn  by  the  amendment 
of  May  19,  1937  (50  Stat.  188) .  Under  that  amend- 
ment the  Stilwell  property  is  subject  to  selection  by 
Mr.  Bearpaw  as  a  homestead  and  such  homestead 
is  declared  to  be  an  instrumentality  of  the  Federal 
Government  and,  as  such,  nontaxable  until  other- 
wise provided  by  Congress. 

No  good  reason  is  seen  for  withholding  approval 
of  the  deed  which  Mr.  Bearpaw  has  executed  con- 
veying the  Stilwell  property  to  W.  R.  Rhoads  for  a 
consideration  of  $450.  Mr.  Bearpaw  desires  to  dis- 
pose of  this  property  and  use  the  proceeds  in  pur- 
chasing land  outside  the  city  limits.  Inasmuch  as 
the  land  purchased  with  the  proceeds  from  sale  of 
the  Stilwell  property  may  be  made  exempt  from 
taxation  by  conveyance  to  the  United  States  in 
trust  for  Mr.  Bearpaw  as  authorized  by  the  act  of 
June  26,  1936  (49  Stat.  1967) ,  or  by  conveyance  to 
Mr.  Bearpaw  with  restrictions  against  both  aliena- 
tion and  taxation  as  authorized  by  the  act  of  June 
30,  1932  (47  Stat.  474) .  I  suggest  that  the  deed  be 
approved  so  that  Mr.  Bearpaw  may  proceed  with- 
out further  delay  in  the  purchase  of  the  property 
upon  which  he  wishes  to  establish  his  home.  He 
should  be  advised  that  he  may  choose  either  of 
the  two  types  of  conveyances  just  mentioned  and 
the  difference  between  them  should  be  explained, 
namely,  that  where  the  United  States  is  named  as 
grantee  in  trust  the  land  cannot  be  alienated  with- 
out further  legislation  by  Congress,  whereas,  under 
the  other  type  of  conveyance  the  land  may  be 
alienated  with  the  approval  of  the  Secretary  of  the 
Interior. 

Nathan  R.  Margold, 

Solicitor 


Tribal  Leases— Approval  of  Supt. 

December  11 ,  1937. 

Memorandum  to  the  Assistant  Commissioner 
of  Indian   Affairs: 

The  attached  letter  to  the  Superintendent  of 
the  Pine  Ridge  Reservation  submitted  for  the  ap- 
proval  of   the  Assistant  Secretary   of  the   Interior 
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would  authorize  the  superintendent  to  approve 
tribal  grazing  leases  without  submitting  them  to 
the  Department  for  approval.  Such  authorization 
would  be  a  departure  from  existing  law  and  regu- 
lations requiring  the  approval  of  the  Secretary  of 
the  Interior  for  tribal  leases  and  is  not,  in  my 
opinion,  permissible. 

The  basic  law  authorizing  these  leases  is  section 
397  of  title  25  which  permits  grazing  leases  to  be 
made  by  the  tribal  council,  "subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior."  The  de- 
partmental leasing  regulations  of  May  9,  1929,  the 
modification  of  these  regulations  by  the  Depart- 
ment on  November  6,  1930,  and  the  Grazing 
Regulations  of  1935,  all  recognize  the  necessity  of 
Secretarial  approval  of  tribal  leases. 

The  constitution  of  the  Oglala  Sioux  Tribe,  in 
providing  for  Secretarial  approval  of  tribal  leases, 
was  intended  to  represent  existing  law  since  under 
section  16  of  the  Reorganization  Act  the  powers  to 
be  contained  in  the  constitution  were  those  pos- 
sessed by  the  tribe  under  existing  law.  It  is  to  be 
noted  that  the  Oglala  Sioux  Tribe  has  not  adopted 
a  charter.  A  charter  usually  provides  that  tribal 
leases  may  be  approved  by  the  Secretary  "or  his 
duly  authorized  representative"  and  such  a  provi- 
sion is  justified  under  section  17  of  the  Reorganiza- 
tion Act  which  would  permit  the  inclusion  in  a 
charter  of  a  provision  permitting  a  tribe  to  make 
leases  without  any  supervision. 

The  power  of  approval  placed  in  a  designated 
administrative  officer  by  statute  is  a  discretionary 
or  "judicial"  function  and  cannot  be  delegated,  as 
can  administrative  or  ministerial  functions,  with- 
out statutory  authorization.  As  one  instance,  this 
principle  is  recognized  in  the  cases  which  sanction 
the  exercise  by  the  Assistant  Secretary  of  the  In- 
terior of  the  power  of  approval  vested  in  the  Sec- 
retary solely  because  of  statutory  authorization. 
Turner  v.  Seep,  167  Fed.  646;  Robertson  v.  United 
States,  285  Fed.  911. 

Since  the  land  sought  to  be  leased  in  this  case 
consists  of  numerous  small  and  scattered  tracts  it 
might  be  possible  to  provide  for  their  use  for  graz- 
ing purposes  by  permits  subject  only  to  the  ap- 
proval of  the  superintendent  and  of  the  Regional 
Forester  under  the  1935  Grazing  Regulations.  Such 
a  distinction  between  a  lease  and  a  permit  has  gen- 
erally been  considered  justifiable  in  view  of  the 
fact  that  a  permit  is  revocable  at  any  time  in  the 
discretion  of  the  Commissioner  but  a  lease  grants 
an  interest  in  the  land  for  a  term  of  years. 

The  use  of  permits  in  this  connection  is  compli- 
cated by  the  fact  that  the  Oglala  constitution  pro- 
vides that  grazing  permits  may  be  issued  by  the 
tribal  council  with  the  approval  of  the  Secretary  of 
the    Interior.    However,    since    the    constitution    is 


intended,  as  previously  stated,  to  reflect  existing 
law  on  such  disposition  of  tribal  land,  I  would 
have  no  objection  if  the  tribal  council  wished  to 
interpret  this  provision  concerning  grazing  permits 
as  authorizing  the  issuance  of  grazing  permits  with 
the  approval  of  the  superintendent,  as  authorized 
by  the  regulations  of  the  Secretary  of  the  Interior. 

Nathan  R.  Margold, 

Solicitor. 


Hopi  Family 
Relations 

December  14,  1937. 

Memorandum   to   the   Commissioner 
of  Indian  Affairs: 

The  Hopi  Tribal  Council  on  October  5  passed 
a  resoution  accepting  and  adopting  sections  1  and 
2  of  Chapter  3  on  Domestic  Relations,  of  the  Law 
and  Order  Regulations  approved  by  the  Secretary 
of  the  Interior  on  November  27,  1935.  This  resolu- 
tion was  approved  by  the  Superintendent  on  Octo- 
ber 6.  The  Indian  Office  has  prepared  for  the 
approval  of  the  Assistant  Secretary  a  letter  to  the 
chairman  of  the  Hopi  Tribal  Council  stating  that 
this  ordinance  was  adopted  pursuant  to  Article  VI, 
section  1  (g)  of  the  Hopi  Constitution,  became 
effective  on  approval  of  the  Superintendent,  and 
that  no  reason  is  found  requiring  its  rescission  by 
the  Secretary. 

In  the  consideration  of  this  resolution  in  the 
Indian  Office  the  provisions  of  Article  III  of  the 
Hopi  Constitution  seem  to  have  been  overlooked. 
In  section  2  (b)  of  this  article  the  regulation  of 
family  relations  is  reserved  to  the  self-governing 
villages  which  compose  the  Hopi  Tribe.  The  reser- 
vation to  the  villages  of  the  control  of  local  matters 
is  a  cardinal  feature  of  the  Hopi  Constitution.  Mr. 
Oliver  LaFarge  who  drafted  this  constitution  with 
the  Indians,  in  reporting  at  various  times  to  the 
Commissioner  of  Indian  Affairs,  explained  that 
Article  III  was  intended  to  protect  the  entity  of 
the  individual  villages  and  to  reserve  to  them  the 
powers  which  they  then  had.  The  Hopi  tribal  orga- 
nization was  to  be  a  union  of  self-governing  vil- 
lages to  provide  a  mechanism  for  handling  certain 
inter-village  affairs.  Accordingly,  the  enumerated 
powers  of  the  Tribal  Council  were  to  be  as  close 
to  the  legal  minimum  as  possible.  However,  the 
intent  of  the  framers  of  the  constitution  need  not 
be  relied  upon  as  Article  III  is  a  clear  reservation 
of  the  control  of  family  relations  to  the  villages, 
even  though  Article  VI,  section  1  (g) ,  would  permit 
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the  Tribal  Council  to  make  general  ordinances  to 
protect  tribal  peace  and  welfare. 

Accordingly,  I  believe  this  resolution  of  the  Hopi 
Tribal  Council  must  be  rescinded  as  not  in  con- 
formity with  the  constitution.  The  resolution 
would  accept  as  applicable  to  the  Hopi  Tribe  the 
provision  in  the  Law  and  Order  Regulations  that 
the  Tribal  Council  shall  have  authority  to  deter- 
mine whether  Indian  custom  marriage  and  divorce 
shall  be  recognized  in  the  future  as  lawful  and 
what  shall  constitute  such  marriage  and  divorce. 
Such  determination  and  definition  would  be  a 
principal  function  of  the  regulation  of  family  re- 
lations. It  is  suggested  that  the  Tribal  Council  be 
advised  of  this  constitutional  impediment  to  their 
action  in  this  field,  but  that  they  be  invited  to  in- 
form this  office  of  any  special  problems  on  the 
reservation  which  they  intended  to  cope  with  in 
this  resolution,  so  that  we  may  be  able  to  advise 
them  further  in  this  connection.  It  appears  that  no 
information  was  submitted  with  this  resolution 
which  would  explain  its  adoption. 

It  is  also  suggested  that  in  the  letter  to  the  Tribal 
Council  to  be  signed  by  the  Assistant  Secretary 
rescinding  this  ordinance  it  be  stated  that  the 
definition  of  the  term  Tribal  Council  in  section  19 
of  Chapter  I  of  the  Law  and  Order  Regulations 
for  the  Navajo  and  Hopi  jurisdictions  (which,  in- 
cidentally, supplant  the  general  law  and  order  regu- 
lations referred  to  in  the  Tribal  Council's  resolu- 
tion) shall  be  construed  to  include  the  governing 
body  of  the  village  wherever  in  the  Hopi  Constitu- 
tion the  village  rather  than  the  entire  tribe  posses- 
ses tribal  powers  involved  in  the  Law  and  Order 
Regulations.  A  formal  amendment  of  these  regula- 
tions is  not  considered  necessary  as  they  may  prop- 
erly be  construed  in  the  light  of  the  provisions  of 
the  constitution,  and  to  the  extent  that  the  villages 
both  before  and  after  the  adoption  of  the  constitu- 
ion  had  and  have  self-governing  powers  they  may 
be  considered  "tribes"  within  the  meaning  of  the 
term  in  section  19,  Chapter  1,  of  the  regulations. 

Nathan  R.  Margold, 

Solicitor. 


Loan— Crop  Mortgages 

December  18,  1937. 

Memorandum  to  Mr.  Daiker, 

Assistant  to  the  Commissioner  of  Indian  Affairs: 

In  your  memorandum  of  November  9  you  state 
that  the  credit  agent  for  the  Pacific  Northwest  has 
suggested   that   the   Flathead   Tribe   take   from    its 


borrowers  an  agreement  to  execute  crop  mortgages 
each  year  the  loan  is  in  effect,  and  you  ask  whether 
such  an  agreement  would  be  enforceable  and 
proper.  The  reason  for  the  use  of  such  an  agree- 
ment is  stated  to  be  that  the  laws  of  Montana  pro- 
vide that  in  the  case  of  crop  mortgages  the  lien  of 
the  mortgage  shall  attach  only  to  crops  next  matur- 
ing after  the  execution  of  the  mortgage. 

An  agreement  to  execute  crop  mortgages  would 
be  valid  between  the  parties  thereto,  but  even  if 
filed  would  not  be  a  protection  against  creditors 
and  subsequent  purchasers.  However,  such  an 
agreement  would  be  useful  in  that,  if  made  part  of 
the  loan  agreement  between  the  borrower  and  the 
tribe,  the  failure  to  execute  the  crop  mortgages  as 
agreed  would  constitute  a  default  in  the  carrying 
out  of  the  loan  agreement  and  the  tribe  could 
thereupon  resort  to  any  of  the  remedies  provided 
for  in  the  loan  agreement. 

If  this  procedure  is  adopted,  it  is  believed  advis- 
able that  it  be  followed  in  connection  with  mort- 
gages of  crops  on  both  restricted  and  unrestricted 
land  for  the  following  reasons:  While  crops  grow- 
ing on  restricted  land  may  be  considered  restricted 
property  which  cannot  be  sold  or  mortgaged  with- 
out the  consent  of  the  Government  (United  States 
v.  First  National  Bank,  282  Fed.  330-D.C.  Wash. 
1922)  ,  it  is  probable  that  State  law  would  be  used 
in  questions  of  the  interpretation  and  enforcement 
of  crop  mortgages  either  in  Federal  or  State  courts 
in  view  of  the  absence  of  any  Federal  or  tribal  law 
on  the  content  and  effect  of  mortgages. 

Nathan  R.  Margold, 

Solicitor. 


Inheritance  of  Personalty— Tribal 
Law 

December  20,  1937. 

Memorandum   for  (lie   Commissioner 
of  Indian  Affairs: 

Attention:   Probate  Division. 

The  attached  proposed  letter  to  the  Examiner  of 
Inheritance  at  Phoenix,  Arizona,  authorizing  him 
to  reopen  a  case  already  heard  by  the  tribal  court 
of  the  Mescalero  Tribe  is  returned  for  further  con- 
sideration. The  proposed  letter  fails  to  specify 
whether  the  Examiner  of  Inheritance  shall  apply 
State  law  or  tribal  custom  in  probating  the  estate 
of  Fred  Godeley.  The  resolution  of  July  10,  1937. 
adopted  by  the  Business  Committee  of  the  Mesca- 
lero Apache  Tribe  is  not  included  in  this  file,  but 
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from  the  account  of  the  resolution  given  in  the 
various  memoranda  it  does  not  appear  that  this 
question  has  been  considered  by  that  Committee. 

It  does  appear  from  the  letter  of  the  local  super- 
intendent, dated  August  31,  that  he  takes  the  view 
that  New  Mexico  law  is  applicable  to  the  inheri- 
tance of  personal  property  owned  by  Indians  on 
the  Mescalero  Reservation.  The  error  of  this  view 
should  be  pointed  out  in  the  letter  to  the  Examiner 
of  Inheritance. 

There  is  no  objection  to  applying  State  law  to 
these  matters  if  the  tribal  business  committee,  after 
being  apprised  of  its  right  to  establish  its  own 
ordinances  or  to  perpetuate  its  established  customs 
of  inheritance,  should  decide,  after  considering  all 
alternatives,  that  it  prefers  to  have  these  cases  gov 
erned  entirely  by  State  laws.  Unless  that  is  done 
the  Examiner  of  Inheritance  should  be  instructed 
to  investigate  the  established  tribal  customs  with 
respect  to  descent  of  personal  property  and  to  make 
his  findings  in  the  instant  case  in  accordance  with 
such  customs.  Furthermore,  in  view  of  the  tem- 
porary character  of  the  present  arrangement  for 
the  handling  of  these  estates  by  the  Examiner  ol 
Inheritance,  you  may  want  to  suggest  the  establish- 
ment of  some  regular  relationship  between  this 
officer  and  the  tribal  court,  which  is  designated  by 
the  resolution  cited  as  his  heir  apparent. 

I  make  no  claim  to  a  special  knowledge  of 
Apache  law,  but  I  am  informed  that  the  established 
custom  of  the  Apaches  does  not  coincide  with  the 
State  law  prescribing  descent  of  the  entire  estate  to 
the  widow  in  the  situation  which  the  instant  case 
presents. 

Nathan  R.  Margold, 

Solicitor. 


Membership— Tribal  Power 

December  18,  1917. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  for  further  action  the 
proposed  letter  to  Superintendent  Bruce  of  the 
Potowatomi  agency  in  Kansas  authorizing  the  en- 
rollment with  the  Prairie  Band  of  Potowatomi  In- 
dians of  children  born  to  a  woman  enrolled  with 
that  Band  who  is  now  residing  in  Wisconsin.  The 
Business  Committee  of  the  Prairie  Band  went  on 
record  against  the  enrollment  of  these  children  on 
the  ground  that  the  mother  had  abandoned  her 
tribal  relations  at  the  time  of  their  birth  and  was 
married  to  a  white  man  and  living  away  from  the 
reservation.  The  letter  does  not  contain  any  reason 


or  rule  governing  this  situation  which  would  ex- 
plain to  the  Business  Committee  and  the  field  per- 
sonnel the  action  being  taken  by  the  Department 
or  which  could  be  used  by  them  in  passing  on  other 
cases.  Undoubtedly,  many  similar  cases  will  arise 
as  the  situation  involves  the  relationship  of  the 
Kansas  and  Wisconsin  Potowatomis  in  Wisconsin 
with  the  Prairie  Band  in  Kansas,  and  it  appears 
there  is  considerable  confusion  as  to  the  proper 
course. 

The  facts  as  shown  by  the  claimant  and  the  field 
personnel  are  as  follows:  The  mother,  although 
married  to  a  white  man,  is  residing  and  was  resid- 
ing at  the  time  the  children  concerned  were  born 
among  the  Wisconsin  and  Kansas  Potowatomis  on 
land  bought  for  the  Wisconsin  Potowatomis  in  Wis- 
consin. There  is  evidence  that  she  attempted  to 
make  her  home  on  the  Potowatomi  Reservation  in 
Kansas  in  1932.  Before  that  time  she  was  residing 
with  her  mother  in  Wisconsin,  who  was  a  Kansas 
Potowatomi  enrolled  with  the  Prairie  Band,  mar- 
ried to  a  Wisconsin  Potowatomi.  In  Wisconsin 
there  are  about  200  Potowatomis  enrolled  with  the 
Prairie  Band  of  Potowatomi  in  Kansas,  but  who 
have  returned  to  the  original  home  of  the  Potow- 
atomis in  Wisconsin  because  of  preference  or  inter- 
marriage with  the  Wisconsin  Potowatomi  Indians. 
The  several  hundred  Wisconsin  Potowatomis  in 
Wisconsin  are  those  Potowatomis  who  never  re- 
moved to  Kansas  and  for  whom  land  was  purchased 
in  Wisconsin  by  the  Government  in  1913.  All  these 
Indians  reside  together  in  various  Indian  settle- 
ments and  communities.  Because  of  the  continuous 
intercommunication  between  the  Kansas  Potowa- 
tomis in  Kansas  and  Wisconsin,  it  would  appear 
that  a  Kansas  Potowatomi  Indian  residing  with  the 
Potowatomi  in  Wisconsin  and  living  in  an  Indian 
community  has  not  abandoned  his  tribal  relations, 
unless  all  the  Kansas  Potowatomis  in  Wisconsin 
are  considered  as  having  abandoned  their  tribal 
relations,  which  has  not  been  shown. 

The  rule  governing  enrollment  of  children  born 
to  an  Indian  married  to  a  white  person  is  enunci- 
ated in  the  Oakes  case  (172  Fed.  305) ,  and  in  the 
Solicitor's  Opinions  of  January  8,  1927,  and  De- 
cember 13,  1934,  is  that  such  children  are  not  en- 
titled to  enrollment  if  the  Indian  parent  has 
abandoned  his  tribal  relations  at  the  time  of  their 
birth.  The  principal  test  of  abandonment  is 
whether  or  not  the  Indian  is  living  in  a  community 
of  the  tribe.  In  the  Oakes  case,  the  children  born 
while  the  mother  remained  in  a  tribal  community 
were  held  entitled  to  enrollment. 

It  is  believed  that  these  facts  and  this  rule  should 
be  placed  before  the  Business  Committee  of  the 
Prairie  Band  with  a  statement  that  unless  the  Busi- 
ness Committee  can  show  contrary  facts  the  chil- 
dren concerned  would  seem  to  be  eligible  for  en- 
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rollment  under  this  rule.  It  might  also  be  pointed 
out  that  the  children  of  all  die  Kansas  Potowatomis 
in  Wisconsin  should  be  treated  in  the  same  way, 
and  that  rules  governing  their  right  to  enrollment 
can  be  worked  out  to  the  satisfaction  of  the  Prairie 
Band.  To  this  end  it  should  be  determined  by  the 
Band  whether  residence  of  a  Kansas  Potowatomi 
among  the  Potowatomis  in  Wisconsin  constitutes 
abandonment  of  tribal  relations  with  the  Kansas 
band.  However,  if  the  Prairie  Band  still  refuses,  in 
the  light  of  this  information,  to  accept  the  children 
into  membership,  the  Department  is  without  power 
to  enroll  the  children  of  its  own  accord,  and  the 
Business  Committee  should  be  so  informed.  While 
the  Department  may  approve  or  disapprove  adop- 
tions into  the  tribe  and  expulsions  therefrom  made 
by  the  tribal  authorities,  no  case  holds  that  the 
Department,  in  the  absence  of  express  statutory 
authorization,  may  grant  a  person  tribal  mem- 
bership over  the  protest  of  the  tribal  authorities. 
Such  action  would  be  contrary  to  the  rules  enunci- 
ated in  the  cases  and  to  the  position  taken  by  the 
Department  in  the  drafting  of  tribal  constitutions. 
Information  might  be  added  on  the  meaning  of 
residence  on  the  reservation  as  there  are  indications 
that  the  field  personnel  believes  the  phrase  woidd 
allow  for  enrollment  of  children  born  on  the  reser- 
vation whose  mother  returned  there  for  the  occa- 
sion and  exclude  children  born  off  the  reservation 
whose  parents  normally  reside  thereon.  This  is  an 
erroneous  interpretation  in  both  instances.  The 
actual  place  of  birth  of  the  child  is  immaterial,  but 
the  permanent  home  of  the  parents  is  the  deciding 
factor. 

Nathan  R.  Margold, 

Solicitor. 


Descent  of  Unrestricted  Property— State 
Law 


Acting  Solicitor  Kirgis  to  Mr.  Melzner  dated  April 
21,  1937: 

"Inasmuch  as  the  law  and  order  regulations 
are  not  applicable  to  the  Pueblo  of  Zia,  there 
is  no  authority  for  the  Department  to  inter- 
fere with  or  supervise  the  inheritance  of  un- 
restricted property  in  this  Pueblo.  As  indicated 
in  the  passages  cited  by  you  from  an  opinion 
of  this  Department,  such  matters  rest  entirely 
within  the  jurisdiction  of  the  Pueblo  con- 
cerned." 

This  position  is  not  in  conflict  with  the  decision 
in  Kendall  v.  Ewert,  259  U.S.  139,  cited  in  the  letter 
to  the  Attorney  General.  In  that  case  the  question 
of  tribal  law  did  not  arise  inasmuch  as  such  laws 
had  been  superseded  by  the  act  of  April  28,  1904, 
extending  the  laws  of  Arkansas  to  the  Indian  Ter- 
ritory. Moreover,  the  decision  in  Kendall  v.  Ewert 
involved  property  which  apparently  was  not  actu- 
ally located  upon  any  Indian  reservation.  It  is  clear 
that  the  laws  and  customs  of  an  Indian  tribe  have 
no  extra-territorial  application. 

The  instant  case  presents  a  situation  in  which 
the  property  involved,  a  chose  of  action,  is  not 
located  on  an  Indian  reservation.  The  position  of 
the  Department  with  relation  to  this  case  should  be 
not  that  State  laws  are  always  applicable  to  un- 
restricted property  but  that  State  laws  are  applic- 
able to  the  sort  of  property  here  involved,  which 
has  never  been  within  the  jurisdiction  of  the  tribe. 
This  position  is  not  only  better  supported  by  the 
authorities  in  point  but  also  tactically  advantage- 
ous. If  the  present  appeal  is  lost,  on  the  ground 
that  a  State  administrator  has  no  authority,  we 
should  be  in  a  position  to  bring  a  new  action  upon 
the  basis  of  a  tribal  appointment  of  an  administra- 
tor who  might  subsequently  obtain  letters  of  ad- 
ministration in  the  same  manner  as  an  administra- 
tor appointed  in  another  State. 

I  suggest  that  the  proposed  letter  to  the  Attorney 
General  be  revised  in  accordance  with  these  views. 


December  28,  1937. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

There  is  returned  herewith  for  your  further  con- 
sideration a  proposed  letter  to  the  Attorney  Gen- 
eral relative  to  the  case  of  Antonio  Trujillo,  Ad- 
ministrator, etc.  v.  Prince,  No.  4342  in  the  Supreme 
Court  of  New  Mexico.  The  statement  made  in  the 
last  paragraph  of  the  proposed  letter  that  this  De- 
partment has  consistently  recognized  the  applica- 
tion of  State  laws  of  descent  and  distribution  to 
unrestricted  property  of  Indians  is  not  correct. 

The  position  of  the  Department  is  expressed  in 
the  following  quotation   from  a  memorandum  of 
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Nathan  R.  Margold, 

Solicitor. 


Grazing  Rights 

December  28,  1037. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

Leandro  Ruiz  and  Lucy  M.  Ruiz,  his  wife,  have 
tendered  for  acceptance  the  following  instruments: 
warranty  deed  covering  320  acres  of  land,  assign- 
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ment  of  water  rights  and  canal  right  of  way  ease- 
ment, bargain  and  sale  deed  conveying  water  rights 
appurtenant  to  and  used  in  connection  with  the 
so-called  Menager  Dam  project,  bill  of  sale  con- 
veying all  personal  property  located  upon  public 
lands  of  the  United  States  and/or  lands  leased 
from  the  State  of  Arizona,  order  directing  the  can- 
cellation of  two  State  grazing  leases.  These  convey- 
ances are  made  to  the  United  States  in  trust  for 
the  Indians  of  the  Papago  Indians  Reservation. 
The  appraised  value  of  the  land  and  other  rights 
covered  by  the  foregoing  conveyances  is  $40,016.37. 
Special  authority  to  purchase  this  property  at  its 
appraised  value  is  contained  in  the  act  of  July  28, 
1927  (Public  No.  217,  75th  Congress),  which  act 
authorizes  the  expenditure  of  the  purchase  price 
out  of  any  available  funds  heretofore  or  hereafter 
appropriated  pursuant  to  authority  contained  in 
section  5  of  the  act  of  June  18,  1934  (48  Stat.  984.) 

The  aforementioned  conveyances,  abstracts  of 
title,  and  related  papers  have  been  submitted  to 
me  for  an  opinion  as  to  the  sufficiency  of  the  title 
to  be  conveyed. 

Title  to  the  land,  water  rights  and  canal  right 
of  way  easement,  and  reservoir  site,  as  shown  by 
the  abstracts  certified  on  August  11,  and  October 
26,  1937,  respectively,  is  vested  in  Leandro  Ruiz 
and  Lucy  M.  Ruiz,  his  wife,  subject  to  the  follow- 
ing objections  and  defects. 

There  is  encountered  at  the  outset  a  question  as 
to  whether  the  act  which  authorizes  the  Secretary 
to  purchase  "all  privately  owned  lands,  water 
rights,  and  reservoir  site  reserves  within  Ts.  18  and 
19  S.,  Rs.  2  and  3  W.,  together  with  all  grazing 
privileges  and  including  improvements  upon  public 
lands  appurtenant  to  the  so-called  Menager  Dam 
property,  at  the  appraised  value  of  $40,016.37"  au- 
thorizes the  Secretary  to  pay  the  vendors  for  "graz- 
ing privileges"  in  the  public  domain  which  are 
owned,  not  by  the  vendors,  but  rather  by  the  United 
States  as  an  incident  of  its  ownership  of  the  public 
domain.  The  property  offered  by  the  vendors  com- 
prises 320  acres  of  land,  with  water  rights  and  a 
reservoir  site  (these  being  all  privately  owned 
lands  described  in  section  1  of  the  act  as  shown  by 
a  report  from  the  General  Land  Office,  and  all  the 
privately  owned  property  described  in  section  2  of 
the  act  as  shown  by  the  file) ,  appraised  at  $17,700, 
and  "grazing  privileges"  appraised  at  $22,316.37, 
this  figure  being  on  the  basis  of  40  cents  per  acre 
for  55,790.94.  acres.  But  the  privileges  so  appraised, 
with  the  exceptions  of  leasehold  rights  in  1,080 
acres  of  State  land,  which  leaseholds  are  to  be  can- 
celed, are  found  to  be  based  only  on  the  vendor's 
customary  use  of  the  public  domain  surrounding 
his  land  and  his  reservoir  site. 

It  is  my  opinion  that,  in  spite  of  the  fact  that 
the  "grazing  privileges"  are  owned  by  the  United 


States,  Congress  intended  to  authorize  payment  of 
the  appraised  value  thereof  to  the  vendors.  This 
conclusion  finds  its  support  in  the  fact  that  the  act 
refers  to  grazing  privileges  upon  public  lands,  and 
Congress  must  be  presumed  to  have  known  that 
since  the  area  described  in  the  act  was  not  in  a 
grazing  district  or  a  timber  reserve,  the  only  pos- 
sible sort  of  grazing  privilege  involved  was  that  of 
customary  usage  by  sufferance  as  defined  in  Buford 
v.  Houtze,  133  U.S.  347.  See  also  Lamoreaux  v. 
Kinney,  41  Fed.  (2d)  30.  Further  in  support  of  this 
conclusion  it  is  noted  that  the  act  authorizes  pay- 
ment for  improvement  on  the  public  domain  title 
to  which  is  also  in  the  United  States.  Since,  how- 
ever, the  problem  presented  involves  the  payment 
of  a  considerable  sum  of  money  and  is  not  wholly 
free  from  doubt,  I  am  of  the  opinion  that  when 
the  additional  title  requirements  hereinafter  made 
have  been  met  all  the  papers  should  be  referred 
to  the  Comptroller  General  for  his  opinion  on  this 
question  and  for  direct  settlement. 

The  additional  title  requirements  are  stated  be- 
low. 

First,  taxes  for  1937  now  due  (section  3101,  Re- 
vised Code  of  Arizona,  1928,)  must  be  paid,  and 
it  must  appear  as  of  the  date  the  deed  to  the  United 
States  is  recorded  that  there  are  no  taxes  due  or 
exigible  affecting  the  property. 

Secondly,  the  title  record  must  be  completed  by 
the  customary  departmental  report  on  possessory 
rights,  this  covers  all  the  property  described  in  the 
vendors'  deeds  down  to  the  date  of  their  recorda- 
tion. 

Thirdly,  the  two  State  leases  above  mentioned 
covering  1,080  acres  must  be  properly  canceled  to 
permit  the  exchange  of  these  lands  as  authorized 
by  the  act. 

Further,  in  lieu  of  the  one  deed  and  several  as- 
signments submitted  by  the  vendors,  there  should 
be  executed  one  warranty  deed  to  describe  and 
warrant  title  to  the  land,  die  reservoir  site  (prop- 
erly identified  by  reference  to  the  official  plat  there- 
of) ,  and  the  specific  water  filings  and  rights  claimed 
by  the  vendors,  and  the  deed  should  contain  gen- 
eral clauses  covering  all  water  rights  appurtenant 
to  the  land  or  the  reservoir  site  and  covering  all 
right,  title  and  interest  of  the  vendors  in  all  the 
property  described  in  section  2  of  the  act  of  Con- 
gress. The  deed  should  also  recite  the  actual  con- 
sideration being  paid.  The  bill  of  sale  submitted 
covering  improvements  on  the  public  domain  is  in 
acceptable  form. 

Finally,  when  all  the  foregoing  requirements 
have  been  met,  the  corrected  deed  must  have  rev- 
enue stamps  affixed  and  canceled,  and  it  must  be 
recorded.  The  abstracts  of  title  must  then  be  re- 
certified as  of  the  date  of  this  recording,  and  if  it 
appears     therefrom    that     an     unencumbered    fee 
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simple  record  title  is  vested  in  the  United  States, 
the  deed  and  the  bill  of  sale  will  be  accepted  and 
all  the  papers  transmitted  to  the  Comptroller  Gen- 
eral for  direct  settlement. 

The  deed  and  other  instruments,  together  with 
the  abstract  of  title  and  other  related  papers,  are 
returned  herewith  for  further  action  in  accordance 
with  this  opinion. 

Respectfully, 

Nathan  R.  Margold, 

Solicitor. 

Approved  December  28,  1937. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Trust  Land— Crop  Mortgages 

January  5,  1938. 

Memorandum  for  the   Commissioner 
of  Indian  Affairs: 

In  the  proposed  Bulletin  No.  60  addressed  to 
credit  agents  concerning  the  filing  of  crop  mort- 
gages it  is  stated  that  crops  glowing  on  Indian 
trust  land  are  considered  part  of  the  realty  and 
that  after  the  crops  are  harvested  and  severed  from 
the  land  they  are  still  trust  property.  I  believe  the 
proposition  that  crops  growing  on  Indian  trust 
land  may  be  considered  trust  property  has  strong 
support  in  the  case  of  United  States  v.  First  Na- 
tional Bank  282  Fed.  330  (D.C.  Wash.  1922) .  How- 
ever, the  proposition  that  crops  remain  trust  prop- 
erty after  severence  from  the  land  and  harvesting 
is  sufficiently  doubtful  not  to  permit,  in  my  opinion, 
of  a  definite  assurance  to  this  effect  at  this  time. 

In  the  First  National  Bank  case,  the  Federal 
court  held  void  a  mortgage  on  crops  growing  or 
to  be  grown  during  the  year  upon  a  trust  allotment, 
which  mortgage  was  given  to  secure  the  payment 
of  a  promissory  note  on  an  automobile.  The  bank 
foreclosed  the  mortgage  in  the  State  court  and  the 
U.S.  successfully  enjoined  the  sale  of  the  property 
under  execution  issued  by  the  State  Court.  In  dis- 
cussing the  validity  of  the  lien  the  Washington 
Federal  court  repudiated  the  ruling  of  the  Wash- 
ington State  court  in  the  case  of  Rider  v.  LaClair. 
138  Pac.  3,  that  a  mortgage  of  crops  growing  on  an 
allotment  was  valid  since  growing  crops  were  con- 
sidered a  chattel  under  State  law,  even  though  it 
was  doubtful  whether  the  mortgagee  could  enter 
upon  the  allotment  without  the  consent  of  the 
Government  to  foreclose  the  mortgage.  The  Fed- 
eral court  held  that  a  mortgage  on  growing  crops 
was  a  contract  affecting  the  realty  and  was  there- 


fore prohibited  by  section  5  of  the  Allotment  Act 
which  prohibited  any  contract  touching  an  allot- 
ment during  the  period  of  trust.  In  discussing  the 
validity  of  the  lien  the  court  used  the  following 
language: 

"The  crops  growing  upon  an  Indian  allot- 
ment are  a  part  of  the  land  and  are  held  in 
trust  by  the  government  the  same  as  the  allot- 
ment itself,  at  least  until  the  crops  are  severed 
from  the  land.  The  use  and  occupancy  of  these 
lands  by  the  Indians,  together  with  the  crops 
grown  thereon,  are  a  part  of  the  means  which 
the  government  has  employed  to  carry  out  its 
policy  of  protection,  and  I  am  satisfied  that  a 
mortgage  of  any  of  these  means  by  the  In- 
dian, without  the  consent  of  the  government, 
is  necessarily  null  and  void.  If  the  lien  is  valid, 
it  carries  with  it  all  the  incidents  of  a  valid 
lien  including  the  right  to  appoint  a  receiver 
to  take  charge  of  and  garner  the  crops,  if 
necessary,  and  the  right  to  send  an  officer  upon 
the  allotment  armed  with  process  to  seize  and 
sell  the  crops  without  the  consent  and  even 
over  the  protest  of  the  government  and  its 
agents.  That  this  cannot  be  done  does  not, 
in  my  opinion,  admit  of  question."  (At  p. 
332.) 

In  repudiating  the  opinion  in  Rider  v.  LaClair 
the  Federal  court  disposed  of  the  leading  case  hold- 
ing that  an  Indian  could  mortgage  the  crops  grow- 
ing on  his  allotment  without  the  consent  of  the 
Government.  However,  there  has  been  no  such 
clear  ruling  as  regards  the  mortgaging  of  crops 
which  have  been  severed  from  the  land.  The  1st. 
National  Bank  case  leaves  this  question  open.  It  is 
a  familiar  proposition  that  Indians  can  freely  con- 
tract except  where  prohibited  by  statute  and  the 
restricting  statutes  deal  only  with  contracts  affect- 
ing restricted  lands  and  personal  property  issued 
by  the  Government.  In  re  Stinger's  Estate,  201  Pac. 
693;  Postack  v.  Lee,  149  Pac.  155;  22  Cye.  115.  A 
sale  or  mortgage  of  crops  severed  from  the  land 
cannot  readily  be  said  to  affect  the  realty  and  to 
come  within  the  restrictions  on  the  privilege  of  In- 
dians to  contract.  While  the  mortgagee  or  pur- 
chaser of  harvested  crops  might  not  be  able  to  enter 
the  allotment  to  obtain  possession  of  such  crops 
without  the  consent  of  the  Government,  this  same 
difficulty  would  confront  the  purchaser  or  mort- 
gagee of  any  unrestricted  property  of  an  Indian  so 
long  as  it  remained  upon  trust  land.  Although  the 
statements  quoted  from  the  National  Bank  case  in- 
dicate that  a  valid  lien  must  be  accompanied  by  a 
right  of  entry  without  the  consent  of  the  Govern- 
ment, I  believe  these  statements  must  be  limited  to 
the  facts  before  the  court  and  that  they  cannot  be 
said  to  prevent  the  sale  or  mortgage  of  unrestricted 
Indian  property  or  its  removal  by  the  Indian  from 
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the    trust    allotment   without    the   consent    of    the 
Government. 

In  view  of  the  foregoing  I  would  suggest  that  the 
circular  be  modified  to  provide  that  a  mortgage  of 
crops  which  have  been  harvested  should  be  filed  in 
the  county  office  in  order  to  insure  ample  protec- 
tion to  the  Indian  tribe  and  the  Government.  At 
the  same  time  the  proposition  concerning  crops 
growing  on  Indian  land  could  be  strengthened  by 
a  citation  of  the  National  Bank  case.  The  opinion 
of  the  Federal  court  in  Montana  which  accom- 
panied the  proposed  bulletin  is  compelling  on  the 
proposition  that  leases  of  trust  allotment  can  be 
sufficiently  filed  in  the  agency  office  but  has  no  im- 
portant bearing  upon  the  question  of  the  trust 
character  of  growing  or  harvested  crops.  The  de- 
cision dealt  rather  with  the  principle  of  the  law 
of  landlord  and  tenant  that  a  landlord's  lien  upon 
the  crops  of  which  a  crop  purchaser  has  actual  or 
constructive  notice  is  superior  to  a  subsequent  chat- 
tel mortgage  of  such  crops. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Devisee  Under  IRA— Tribal 
Membership 

January  8,  1938. 

Memorandum  for  Mr.  Melzner, 
Acting  Commissioner  of  Indian  Affairs: 

The  probate  case  of  Mary  Big  Elk,  attached, 
raises  the  question  whether  it  is  legally  possible 
for  a  non-heir  devisee  actually  carrying  on  tribal 
relations  with  the  tribe  having  jurisdiction  of  the 
land  revised,  but  enrolled  with  another  tribe,  to 
take  the  devise  under  section  4  of  the  Indian  Re- 
organization Act.  The  facts  and  problems  in  the 
instant  case  are  as  follows: 

The  testatrix,  a  Wisconsin  Winnebago  enrollee, 
died  on  January  11,  1937,  leaving  a  will  dated 
January  20,  1934,  devising  her  property  to  her  son, 
and  only  heir  Henry  Big  Elk,  except  for  certain 
specific  devises  to  that  son's  daughter,  Lena  Big 
Elk.  Mary  Big  Elk,  who  lived  for  a  long  time  among 
the  Nebraska  Winnebagoes,  had  special  reasons  for 
leaving  the  property  to  her  granddaughter.  The 
property  left  to  Lena  Big  Elk  consists  of  interests 
in  allotments  under  the  jurisdiction  of  the  Winne- 
bago Tribe  of  Nebraska.  Lena  Big  Elk  was  enrolled 
with  the  Winnebago  Tribe  of  Wisconsin  but  has 
lived  for  more  than  30  years  with  the  Winnebago 
Tribe  of  Nebraska,  has  married  one  of  its  members 
and  enrolled  her  children  with  the  tribe.  In  re- 
sponse to  the  question  asked  at  the  probate  hear- 


ing, to  what  tribe  does  Lena  Big  Elk  belong,  Frank 
Beaver,  long  chairman  of  the  Nebraska  Winnebago 
Tribal  Council  and  an  authority  on  tribal  mem- 
bership, answered  as  follows: 

"She  is  enrolled  with  the  Wisconsin  Winne- 
bagoes but  has  apparently  abandoned  her  ties 
with  that  tribe,  as  since  1907  she  has  resided 
here  on  the  Nebraska  Winnebago  Reservation, 
has  long  been  married  to  a  Nebraska  Winne- 
bago and  all  her  children,  four  I  think,  are 
enrolled  not  with  the  Wisconsin  Winnebagoes 
but  with  the  Nebraska  Winnebago  Tribe. 
From  that  it  would  appear  that  her  natural 
heirs  are  in  fact  Nebraska  Winnebagoes  so 
that  any  property  she  takes  will  eventually  be 
vested  in  the  regularly  enrolled  members  who 
are  in  fact  also  residents  of  the  Nebraska  Win- 
nebago Reservation  in  Nebraska.  I  would  rec- 
ognize as  far  as  heirship  matters  are  concerned 
that  she  is  a  member  of  the  Nebraska  Winne- 
bago Tribe,  by  right  of  residence,  marriage 
and  enrollment  of  her  children  with  that 
tribe." 

The  Nebraska  Winnebagoes  and  the  Wisconsin 
Winnebagoes  were  until  recent  history  one  tribe 
and  there  is  much  intermarriage  among  the  mem- 
bers and  cross  ownership  of  property.  It  is  reported 
to  have  been  usual  at  the  time  the  granddaughter 
was  enrolled  with  the  Wisconsin  Winnebagoes  for 
Winneabago  Indians  to  make  the  gesture  of  en- 
rolling their  children  with  the  Wisconsin  group, 
whenever  possible,  in  order  to  obtain  certain  Fed- 
eral benefits  available  at  that  time,  regardless  of 
actual  tribal  affiliation  or  residence.  For  this  reason 
there  are  new  numbers  of  Wisconsin  enrollees  liv- 
ing among  the  Nebraska  Winnebagoes,  virtually  as 
tribal  members. 

The  straightening  out  of  this  situation  was  one 
of  the  purposes  of  the  membership  provisions  of 
the  constitution  of  the  Winnebago  Tribe  of 
Nebraska  approved  April  3,  1936.  Section  (la)  de- 
fines the  membership  of  the  tribe  as  follows: 

"All  persons  of  Indian  blood  whose  names 
appear  or  are  entitled  to  appear,  on  the  official 
census  roll  of  the  Winnebago  Tribe  of  Ne- 
braska as  of  April  1,  1934;  provided  that  within 
five  years  from  the  adoption  and  approval  of 
the  constitution  and  bylaws,  additions  and 
eliminations  may  be  made  in  said  roll  by  the 
tribal  council  subject  to  the  approval  of  the 
Secretary  of  the  Interior." 

If  the  name  of  Lena  Big  Elk  should  be  on  this 
roll,  which  is  unlikely  since  there  was  no  testimony 
to  that  effect,  she  would  already  be  legally  a  mem- 
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ber  of  the  tribe  through  operation  of  this  section. 
Assuming  that  her  name  is  not  on  the  1934  census, 
this  section  may  provide  a  means  of  preventing  an 
unnatural  result  in  this  case  through  the  addition 
of  her  name  to  that  roll.  The  tribal  council  may 
be  willing  to  recognize  the  granddaughter  as  en- 
titled to  be  enrolled  on  the  1934  census  roll,  if  she 
relinquished,  as  of  that  date,  her  rights  through 
enrollment  with  the  Wisconsin  Winnebagoes,  be- 
cause of  her  abandonment  of  tribal  relations  with 
the  Wisconsin  Indians  and  marriage,  residence  and 
affiliation  with  the  Nebraska  Indians.  It  is  legally 
possible  for  an  Indian  to  have  membership  rights 
in  two  tribes  as  much  through  affiliation  with  a 
second  tribe  from  that  in  which  enrolled,  as 
through  birth  to  parents  of  different  tribes,  the 
more  usual  situation.  The  tribal  membership  of 
the  mother  of  Lena  Big  Elk  is  not  shown  in  the 
record,  but  if  her  mother  had  been  a  Nebraska 
Winnebago,  Lena  Big  Elk  would  also  be  entitled 
to  enrollment  with  the  Nebraska  Indians  on  that 
ground,  provided  she  relinguished  her  rights 
through  enrollment  with  the  Wisconsin  group. 
Section  326  of  the  1904  Indian  Office  regulations 
provides  for  an  Indian  holding  equal  rights  in  two 
tribes  to  elect  with  which  to  be  enrolled  and  to 
relinquish  his  interests  in  the  other. 

Such  relinquishment  of  rights  with  the  Wiscon- 
sin Winnebagoes  and  enrollment  on  the  1934  roll 
of  the  Nebraska  Winnebagoes  would  be  simply  a 
recognition  of  rights  existing  at  the  date  of  the 
death  of  the  testator.  It  is  not  necessary  for  me  to 
decide  at  this  time  whether  an  Indian  devisee  with- 
out claim  to  membership  in  the  tribe  having  juris- 
diction of  the  land  devised  at  the  date  of  the  death 
of  the  testator  could  acquire  a  right  to  take  the 
devise  by  subsequent  adoption  into  the  tribe  having 
such  jurisdiction.  On  the  facts  presented  it  is  suffi- 
cient to  determine  that  an  Indian  who  is  shown  to 
be  a  "de  facto"  member  of  the  jurisdictional  tribe 
at  the  date  of  death  of  the  testator  can  perfect  his 
status  as  a  "de  jure"  member  by  proper  formal  legal 
action  after  the  testator's  death.  In  this  case  the 
constitution  of  the  Winnebago  Tribe  happens  to 
contain  a  particularly  useful  provision  to  accom- 
plish this  result,  but  no  implication  is  intended 
that  this  procedure  is  the  only  possible  one. 

It  is  suggested  that  the  foregoing  situation  be 
outlined  to  the  tribal  council  of  the  Nebraska 
Winnebago  Tribe,  and  that  they  be  asked  whether 
they  consider  Lena  Big  Elk  as  having  been  entitled 
to  be  enrolled  on  the  1934  census  roll,  as  a  mem- 
ber of  the  tribe,  if  she  had  relinguished  her  inter- 
ests with  the  Wisconsin  Winnebagoes.  In  this  con- 
nection, the  tribal  membership  of  the  mother  of 
Lena  Big  Elk  should  be  determined.  If  the  tribal 
council  recognizes  that  Lena  Big  Elk  is  entitled  to 
enrollment  and  proceeds  to  add  her  name  to  that 


roll,  and  if  Lena  Big  Elk  relinquishes  any  rights 
and  benefits  with  the  Wisconsin  Winnebagoes  from 
and  after  such  enrollment  as  of  1934,  and  such 
addition  and  relinquishment  is  approved  by  the 
Secretary  of  the  Interior,  it  is  believed  that  the  will 
of  Mary  Big  Elk  can  then  be  approved. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Assignment  of  Lands— Choctaws  of 
Mississippi 


January  1-t ,  193S. 


M-29620 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  dear  Mr.  Secretary: 


You  have  presented  for  my  consideration  the 
question  as  to  whether  certain  land  and  improve- 
ments thereon  purchased  for  and  resold  to  certain 
Choctaw  Indians  in  Mississippi  can  be  repossessed 
or  reacquired  so  that  the  title  thereto  can  be  taken 
in  trust  in  a  manner  to  permit  assignments  of  its 
use  to  such  individual  Indians  as  the  Secretary  may 
select. 

The  land  and  improvements  in  question  were 
acquired  pursuant  to  appropriations  beginning 
with  the  act  of  May  25,  1918  (40  Stat.  561,  573). 
There  were  in  the  following  years  six  such  appro- 
priation items,  each  time  the  authority  being 
phrased  as  follows: 

"Sec.  9.  For  the  relief  of  distress  among  the 
full-blood  Choctaw  Indians  of  Mississippi, 
#  #  *.  for  ^g  purchase  of  lands,  including 
improvements  thereon,  not  exceeding  eighty 
acres  for  any  one  family,  for  the  use  and  occu- 
pancy of  said  Indians,  to  be  expended  under 
conditions  to  be  prescribed  by  the  Secretary 
of  the  Interior  for  its  repayment  to  the  United 
States,  under  such  rules  and  regulations  as  he 
may  direct,   *    *   *;" 

Pursuant  to  the  authority  in  these  appropriation 
acts  the  lands  purchased  were  resold  under  con- 
tracts providing  for  the  forfeiture  of  rights  and  a 
termination  of  the  agreements  in  the  event  of  de- 
fault by  the  vendees.  It  appears  that  all  the  con- 
tracts are  now  in  default. 

The  problem  of  repossession  of  the  lands  and 
cancellation  of  the  obligations  of  the  individual  In- 
dians is  not  difficult.  Clearly,  under  the  authority 
given  to  the  Secretary  to  resell  under  such   rides 
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and  regulations  as  he  may  direct,  he  was  em- 
powered to  provide  for  forfeitures  of  the  vendees' 
rights  in  the  event  of  default.  Such  cancellations 
would,  of  course,  wipe  out  the  obligations  of  the 
vendees  making  it  unnecessary  to  invoke  the  au- 
thority of  the  act  of  July  1,  1932  (47  Stat.  564) . 
But  such  cancellations  will  leave  the  title  in  the 
United  States  subject  only  to  the  authority  of  the 
Secretary  again  to  resell  the  lands. 

The  problem  is,  therefore,  whether  a  different 
disposition  of  the  titles  can  be  effected  by  an  ad- 
justment under  the  act  of  July  1,  1932,  supra,  or 
through  the  authority  given  to  the  Secretary  under 
section  5  of  the  act  of  June  18,  1934  (48  Stat.  984) , 
taken  in  connection  with  the  authority  given  under 
the  act  of  July  1,  1932. 

As  I  construe  the  authority  under  the  latter  act, 
it  is  limited  to  the  adjustment  or  elimination  of 
reimbursable  charges.  The  act  authorizes  the  Secre- 
tary "to  adjust  or  eliminate  reimbursable  charges 
of  the  Government  of  the  United  States  existing  as 
debts  against  individual  Indians  or  tribes  of  In- 
dians in  such  a  way  as  shall  be  equitable  and  just 
in  consideration  of  all  the  circumstances  under 
which  such  charges  were  made:"  This  authority 
does  not  extend  to  a  disposition  of  titles  to  lands 
or  the  creation  of  trusts  in  lands  that  may  be  owned 
by  the  United  States  in  connection  with  such 
charges.  But  by  construing  the  power  to  adjust  or 
eliminate  charges  in  connection  with  the  power  to 
acquire  interests  in  land  under  the  act  of  June  18, 
1934,  supra,  a  procedure,  although  cumbersome, 
can  be  evolved  that  will  permit  of  the  desired  re- 
sult. Thus,  by  eliminating  the  unpaid  balances  of 
outstanding  contracts  without  declaring  forfeitures 
thereof  the  result  will  be  that  the  United  States 
will  have  the  legal  titles  to  the  lands  and  the  indi- 
vidual Indians  will  have  the  beneficial  or  equitable 
titles  thereto.  These  equitable  titles  are  ones  that 
the  Secretary  may  acquire  from  the  Indians  by  re- 
linguishment,  gift,  or  assignment  within  the  terms 
of  section  5  of  the  act  of  June  18,  1934.  These  in- 
terests, under  the  provisions  of  section  5  of  this 
act,  may  be  held  in  trust  for  such  Indians  as  the 
Secretary  may  designate,  in  accordance  with  the 
present  practice  in  acquiring  land  for  the  Choctaw 
Indians  in  Mississippi. 

If  this  procedure  is  adopted  it  will  require  a 
report  to  Congress  of  the  proposed  action,  and  in 
advance  of  such  report,  each  vendee  should  be  re- 
quired to  agree  in  writing  to  relinquish  his  rights 
under  the  existing  contracts  on  the  approval  by 
Congress  of  the  proposed  adjustments.  But  in  con- 
nection with  such  a  procedure,  it  should  be  borne 
in  mind  that  the  Secretary's  broad  discretionary 
power  is  to  be  exercised  only  in  those  cases  where 
an  adjustment  or  elimination  of  the  charges  is  just 


and  equitable  in  consideration  of  the  circumstances 
under  which  the  charges  were  made.  It  may  well 
be  doubted  whether  the  present  cases  call  for  the 
exercise  of  such  discretion,  and  whether  Congress 
will  regard  them  as  proper  cases. 

There  is,  of  course,  the  possibility  of  canceling 
the  contracts  and  asking  Congress  for  authority  to 
hold  the  land  in  trust  in  the  desired  manner.  This 
may  prove  to  be  the  preferable  method. 

You  ask  to  be  advised  also  concerning  agree- 
ments covering  improvements,  but  since  this  mat- 
ter is  being  given  further  administrative  study  I 
shall  withhold  my  opinion  until  this  has  been  com- 
pleted and  the  report  made.  If  it  then  appears  de- 
sirable to  have  an  opinion,  I  suggest  that  copies 
of  the  agreements  covering  improvements  be  sub- 
mitted and  that  further  information  be  given 
concerning  the  title  to  the  lands  where  said  im- 
provements are  located. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  January  14,  1938. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Attorney's    Contract— Organized   Tribe 

January  18,  1938. 

Memorandum  for  the  Assistant  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  for  further  considera- 
tion a  proposed  letter  to  the  Superintendent  of  the 
Taholah  Agency  submitting  a  model  attorney's 
contract  for  the  use  of  Makah  Indian  Tribe. 

Section  10  of  the  proposed  contract  provides 
that  no  compensation  shall  be  paid  under  the  con- 
tract until  appropriations  therefor  are  made  by 
Congress.  This  clause  is  apparently  inserted  in  an 
attempt  to  follow  the  opinion  of  the  Comptroller 
General  dated  December  2,  1936.  Apparently  that 
opinion  is  being  interpreted  in  your  office  as  for- 
bidding payment  of  attorneys  out  of  funds  in  the 
treasury  office  of  an  organized  tribe.  No  such  lim- 
itation appears  in  the  constitution  of  the  tribe  and 
I  can  see  no  legal  ground  for  any  such  limitation. 

At  the  time  the  Comptroller  General's  opinion 
of  December  2,  1936,  was  brought  to  my  attention, 
I  pointed  out  that  the  opinion  confused  instead 
of  clarifying  the  matter  at  issue  because  of  the 
failure  to  distinguish  between  funds  in  the  United 
States  Treasury  and  funds  in  the  treasury  of  an 
organized  tribe.  The  failure  to  make  this  distinc- 
tion was  inherent  in  the  formulation  of  the  ques- 
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tion,  which  was  never  reviewed  in  this  office.  The 
question  as  formulated  assumed  that  there  was  no 
distinction  between  funds  held  in  the  treasury  of 
an  Indian  tribe  and  funds  held  in  the  United 
States  Treasury,  and  the  answer  to  the  question 
rendered  by  the  Acting  Comptroller  General  fol- 
lowed this  assumption.  The  error  of  the  assump- 
tion is  made  clearly  evident  in  the  more  recent 
opinion  of  the  Comptroller  General  dated  June 
30,  1937,  holding  that  income  payable  under  leases 
executed  by  an  organized  tribe  need  not  be  de- 
posited in  the  U.S.  Treasury  or  in  any  Government 
depository.  In  view  of  the  foregoing,  I  suggest  that 
section  10  be  revised  so  as  to  show  that  payment 
may  be  made  either  out  of  funds  in  the  tribal 
treasury  or  as  a  result  of  Congressional  appropria- 
tion. 

I  further  suggest  that  since  the  Secretary's  power 
with  respect  to  attorneys'  contracts  made  by  an 
organized  tribe  is  limited  to  approval  of  the  choice 
of  attorneys  and  the  fixing  of  fees,  the  covering 
letter  to  the  superintendent  should  indicate  that 
any  other  provisions  of  the  proposed  contract  are 
alterable  at  the  pleasure  of  the  tribe. 

The  provision  for  approval  of  the  contract  in  its 
entirety  by  the  Secretary  of  the  Interior  is  not  war- 
ranted by  the  terms  of  the  Indian  Reorganization 
Act  of  June  18,  1934,  nor  is  it  in  accordance  with 
Article  VI  section  1  (b)  of  the  tribal  constitution. 
I  suggest,  therefore,  that  the  approval  clause  be 
redrafted  in  accordance  with  the  governing  statu- 
tory and  constitutional  provisions. 

It  is  further  suggested  that  the  form  of  the  con- 
tract would  be  improved  by  substituting  the  word 
"tribe"  for  "party  of  the  first  part"  and  the  word 
"attorney"  for  "party  of  the  second  part"  through- 
out the  contract. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Right  of  Franchise— State  Law 

M-29596  January  26,  1938. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  the  question 
whether  the  State  can  constitutionally  deny  the 
franchise  to  Indians. 

My  attention  has  been  called  to  the  following 
provisions  of  State  statutes  and  State  constitutions 
which  contain  such  denials  of  the  right  to  vote. 


"Sec.  3.  Disqualification  of  certain  persons. 
*  *  *  No  person  is  permitted  to  vote,  serve 
as  a  juror,  or  hold  an  civil  office  who  is  under 
guardianship,  idiotic  or  insane,  or  who  has,  at 
any  place,  been  convicted  of  treason,  felony, 
embezzlement  of  the  public  funds,  bartering  or 
selling,  or  offering  to  barter  or  sell  his  vote,  or 
purchasing  or  offering  to  purchase  the  vote  of 
another,  or  other  infamous  crime,  and  who 
has  not  been  restored  to  the  rights  of  citizen- 
ship, *  *  *  nor  shall  Chinese,  or  persons  of 
Mongolian  descent  born  in  the  United  States, 
nor  Indians,  not  taxed,  who  have  not  severed 
their  tribal  relations  and  adopted  the  habits  of 
civilization,  either  vote,  serve  as  jurors,  or  hold 
any  civil  office",  (Constitution  of  Idaho,  Ar- 
ticle 6,  Section  3)  .  Emphasis  supplied  in  this 
and  later  citations)  . 

Sec.  1.  Every  male  citizen  of  the  United 
States,  who  is  over  the  age  of  twenty-one  years, 
and  has  resided  in  New  Mexico  twelve  months, 
in  the  county  ninety  days,  and  in  the  precinct 
in  which  he  offers  to  vote  thirty  days,  next 
preceding  the  election,  except  idiots,  insane 
persons,  persons  convicted  of  a  felonious  or 
infamous  crime  unless  restored  to  political 
rights,  and  Indians  not  taxed,  shall  be  quali- 
fied to  vote  at  all  elections  for  public  officers. 


(Constitution  of  N.  Mexico,  article  VII,  elec- 
tive franchise.) 

"Qualifications  of  electors.  Every  citizen  of 
the  United  States  who  is  over  the  age  of  21 
years  and  has  resided  in  the  state  twelve 
months,  in  the  county  90  days  and  in  the 
precinct  in  which  he  offers  to  vote  30  clays, 
next  preceding  the  election,  except  idiots, 
insane  persons,  persons  convicted  of  a  feloni- 
ous or  infamous  crime  unless  restored  to  po- 
litical rights  and  Indians  not  taxed,  shall  be 
qualified  to  vote  at  all  elections  for  public 
officers,  and  upon  constitutional  amendments". 

(New  Mexico  Statutes  1929,  41-210,  L  '27,  Ch. 
210,  Sec.  210). 

"Sec.  92.  Rights  of  Indians,  Disabilities. 
Indians  resident  within  this  state  have  the 
same  rights  and  duties  as  other  persons,  except 
that  while  maintaining  tribal  relations: 

1.  They  cannot  vote  or  hold   office;    and 

2.  They  cannot  grant,  lease  or  incumber 
Indian  lands,  except  in  the  cases  provided  by 
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special  laws".    (Compiled  laws  of  S.  Dak.  1929, 
Sec.  92.) . 

"Sec.  1.  Qualifications  of  electors,  —  All 
male  persons  of  the  age  of  21  years  or  over, 
possessing  the  following  qualifications,  shall  be 
entitled  to  vote  at  all  elections:  They  shall  be 
citizens  of  the  United  States;  they  shall  have 
lived  in  the  state  one  year,  and  in  the  county 
90  days,  and  in  the  city,  town,  ward  or  pre- 
cinct 30  days  immediately  preceding  the  elec- 
tion at  which  they  offer  to  vote;  they  shall  be 
able  to  read  and  speak  the  English  language: 
Provided,  that  Indians  not  taxed  shall  never  be 
allowed  the  elective  franchise;  and  further 
provided,  that  this  amendment  shall  not  effect 
the  right  of  franchise  of  any  person  who  is  now 
a  qualified  elector  of  this  state  *   *   *" 

(Constitution  of  Washington,  Article  VI,  Elec- 
tions and  Elective  Rights.) 

In  certain  other  States  laws  which  do  not  in 
terms  discriminate  against  Indians  are  said  to  be 
construed  and  applied  in  such  a  manner  as  to  ef- 
fectuate such  discrimination.  The  present  opinion 
will  consider  those  statutes  which  expressly  and 
admittedly  disfranchise  Indians,  rather  than  stat- 
utes which  may  accomplish  a  similar  result  through 
indirection.  It  may  be  noted,  however,  that  the 
courts  have  clearly  recognized  that  wherever  express 
statutory  discrimination  against  a  class  is  unconsti- 
tutional similar  discrimination  by  indirection,  e.g., 
denial  of  the  franchise  through  the  "Grandfather 
Clause"  is  equally  unconstitutional.  Guinn  v.  U.S. 
238.  U.S.  347,  Myers  v.  Anderson,  238  U.S.  368, 
Nixon  v.  Herndon,  273  U.S.  536. 

The  fifteenth  amendment  to  the  Constitution  of 
the  United  States  provides: 

"Sec.  1.  The  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  ac- 
count of  race,  color,  or  previous  condition  of 
servitude. 

"Sec.  2.  The  Congress  shall  have  the  power 
to  enforce  this  article  by  appropriate  legisla- 
tion." 

The  United  States  Supreme  Court  in  numerous 
cases  has  given  effect  to  this  amendment: 

As  was  said  by  that  Court  in  United  States  v. 
Reese,  92  U.S.  217,  218, 

"If  citizens  of  one  race  having  certain  quali- 
fications are  permitted  by  law  to  vote,  those  of 
another  having   the   same  qualifications   must 


be.  Previous  to  this  amendment,  there  was  no 
constitutional  guaranty  against  this  discrimina- 
tion: now  there  is.  It  follows  that  the  amend- 
ment has  invested  the  citizens  of  the  United 
States  with  a  new  constitutional  right  which  is 
within  the  protecting  power  of  Congress.  That 
right  is  exemption  from  discrimination  in  the 
exercise  of  the  elective  franchise  on  account 
of  race,  color  or  previous  condition  of  servi- 
tude. This,  under  the  express  provisions  of  the 
second  section  of  the  amendment,  Congress 
may  enforce  by  'appropriate  legislation.'  ' 

Effect  was  given  to  this  doctrine  in  the  leading 
case  of  Neal\.  Delaware,  103  U.S.  370,  389,  in 
which  the  Supreme  Court  ruled  that  a  provision  of 
the  Delaware  constitution  restricting  the  right  of 
suffrage  to  the  white  race  had  been  invalidating  by 
the  passage  of  the  Fifteen  Amendment.  The  court 
declared: 

"Beyond  question  the  adoption  of  the  Fif- 
teenth Amendment  had  the  effect,  in  law,  to 
remove  from  the  State  Constitution,  or  render 
inoperative,  that  provision  which  restricts  the 
right  of  suffrage   to  the  white  race." 

Similarly  in  the  case  of  Guinn  v.  United  States, 
the  Supreme  Court  held  unconstitutional  a  "Grand- 
father Clause"  in  the  constitution  of  Oklahoma. 
While  recognizing  that  qualifications  of  voters  are 
primarily  a  matter  for  State  determination,  the 
Supreme  Court  declared: 

"  (b)  But  it  is  equally  beyond  the  possibility 
of  question  that  the  Amendment  in  express 
terms  restricts  the  power  of  the  United  States 
or  the  States  to  abridge  or  deny,  the  right  of  a 
citizen  of  the  United  States  to  vote  on  account 
of  race,  color  or  previous  condition  of  servi- 
tude. The  restriction  is  coincident  with  the 
power  and  prevents  its  exertion  in  disregard 
to  the  command  of  Amendment.  But  while  this 
is  true,  it  is  true  also  that  the  Amendment  does 
not  charge,  modify,  or  deprive  the  States  of 
their  full  power  as  to  suffrage  except  of  course 
as  to  the  subject  with  which  the  Amendment 
deals  and  to  the  extent  that  obedience  to  its 
command  is  necessary.  Thus  the  authority  over 
suffrage  which  the  States  possess  are  coordinate 
and  one  may  not  destroy  the  other  without 
bringing  about  the  destruction  of  both. 

"  (c)  While  in  the  true  sense,  therefore,  the 
Amendment  gives  no  right  of  suffrage,  it  was 
long  ago  recognized  that  in  operation  its  pro- 
hibition might  measurably  have  that  effect; 
that  is   to   say,    that   as   the   command  of   the 
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Amendment  was  self-executing  and  reached 
without  legislative  action  the  conditions  of  dis- 
crimination against  which  it  was  aimed,  the 
result  might  arise  that  as  a  consequence  of 
the  striking  down  of  a  discriminating  clause  a 
right  of  suffrage  would  be  enjoyed  by  reason 
of  the  generic  character  of  the  provision  which 
would  remain  after  the  discrimination  was 
stricken  out.  Ex  parte  Yarbrough,  110  U.S. 
651;  Neal  v.  Delaware,  103  U.S.  370.  A  familiar 
illustration  of  this  doctrine  resulted  from  the 
effect  of  the  adoption  of  the  Amendment  on 
state  constitutions  in  which  at  the  time  of  the 
adoption  of  the  Amendment  the  right  of  suf- 
frage was  conferred  on  all  white  male  citizens, 
since  by  the  inherent  power  of  the  Amend- 
ment the  word  white  disappeared  and  there- 
fore all  male  citizens  without  discrimination 
on  account  of  race,  color  or  previous  condition 
of  servitude  came  under  the  generic  grant  of 
suffrage  made  by  the  State." 

A  similar  result  was  reached  in  the  case  of 
Myers  v.  Anderson,  238  U.S.  368,  in  which  a 
"Grandfather  Clause"  in  a  Maryland  voting  stat- 
ute  was   held   unconstitutional. 

The  foregoing  cases  leave  no  room  for  doubt  on 
the  proposition  that  under  the  Fifteenth  Amend- 
ment the  Indians  are  protected  against  all  legisla- 
tion which  discriminates  against  Indians  in  pre- 
scribing   the   qualifications   of   voters. 

The  case  of  Elk  v.  Wilkins,  112  U.S.  94,  held 
simply  that  a  non-citizen  Indian  might  be  disfran- 
chised by  State  legislation,  along  with  non-citizens 
of  other  races.  Here  there  was  no  discrimination 
against  Indians  as  such.  The  Supreme  Court  de- 
clared: 

"The  plaintiff,  not  being  a  citizen  of  the 
United  States  under  the  Fourteenth  Amend- 
ment of  the  Constitution,  has  been  deprived  of 
no  right  secured  by  the  Fifteenth  Amendment, 
and  cannot  maintain  this  action."  (At  page 
109.) 

The  case  of  Elk  v.  Wilkins  is  no  longer  of  im- 
portance, since  the  act  of  June  2,  1924  (Chapter 
233,  43  Stat.  253;  U.S.  Code,  Title  8,  Sec.  3) ,  pro- 
vides: 

"All  Indians  born  within  the  territorial 
limits  of  the  United  States  are  declared  to  be 
citizens  of  the  United  States.  The  granting  of 
citizenship  to  Indians  shall  not  in  any  manner 
affect  the  right  of  any  Indians  to  tribal  or 
other  property." 


The  provisions  of  the  State  constitutions  and 
statutes  cpioted  reflect  the  early  case  law  that  In- 
dians not  taxed,  being  generally  identified  as  per- 
sons born  subject  to  the  jurisdiction  of  the  tribe 
of  which  they  were  members,  were  not  citizens  of 
the  United  States.  Elk  v.  Wilkins.  However,  as  laws 
of  Congress  were  enacted  granting  citizenship  to 
various  classes  of  individual  Indians,  particularly 
those  who  had  abandoned  their  tribal  relations 
and  become  subject  to  State  law,  the  right  of  such 
Indians  to  vote  has  been  recognized.  Anderson  v. 
Matthews,  163  Pac.  902.  With  the  passage  of  the 
general  citizenship  law  of  1924,  considerations  of 
taxability  and  an  abandonment  of  tribal  relations 
are  no  longer  relevant  to  the  existence  of  citizen- 
ship, and  the  provisions  of  State  constitutions  and 
statutes  based  upon  these  considerations,  which 
would  operate  to  exclude  Indian  citizens  from  vot- 
ing, became  void  under  the  Fifteenth  Amendment 
upon  the  passage  of  the  1924  act,  as  did  State 
limitations  of  voting  to  white  citizens  upon  the 
adoption  of  that  Amendment.  Guinn  v.  United 
States. 

The  constitutionality  of  these  provisions  in  State 
constitutions  and  statutes  does  not  appear  to  have 
been  the  subject  of  opinion  in  any  court  of  compe- 
tent jurisdiction,  State  or  Federal.  In  the  case  of 
the  Indian  disfranchisement  clause  in  the  consti- 
tution of  Washington,  however,  the  State  Attorney 
General  has  ruled  upon  the  issue,  in  the  follow- 
ing terms: 

"If  an  Indian  has  become  a  citizen  of  the 
United  States,  the  State  has  no  power  to  make 
his  right  to  vote  dependent  upon  the  payment 
of  taxes  when  no  such  requirement  is  made 
with  respect  to  the  members  of  any  other  race. 
Consequently  the  proviso  to  section  1,  article 
6,  supra,  is  in  conflict  with  the  Fifteenth 
Amendment  and  therefore  invalid  unless  it  be 
given  the  construction  above."  (Per  Attorney 
General  W.  V.  Tanner,  opinion  rendered  June 
15,   1916.) 

A  more  recent  opinion  of  G.  W.  Hamilton,  At- 
torney General  of  Washington,  dated  April  1, 
1936    (Opinion   No.  4086)    states: 

"We  are  of  the  opinion,  taking  into  con- 
sideration the  15th  Amendment  and  the  Act  of 
June  2,  1924,  that  it  is  doubtful  whether  the 
provisions  of  Article  VI  of  the  state  constitu- 
tion with  respect  to  Indians  are  now  in  effect. 
But  whether  or  not  these  provisions  are  in 
effect,  we  are  further  of  the  opinion  that  the 
payment  of  sales  taxes  and  gasoline  tax  is  a 
sufficient  qualification  on  the  part  of  an  In- 
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dian  offering  to  vote  to  comply  with  the  pro- 
visions of  Article  VI  as  amended.  If  an  Indian 
can  show  that  he  has  paid  such  taxes  to  the 
state,  and  possess  the  other  qualifications  re- 
quired in  Article  VI  as  amended,  including 
registration  if  that  is  required,  such  Indian 
voter  should  be  by  no  means  disqualified  as 
an  elector." 

Upon  a  consideration  of  the  foregoing  cases  and 
statutes,  I  am  of  the  opinion  that  the  Fifteenth 
Amendment  clearly  prohibits  any  denial  of  the 
right  to  vote  to  Indians  under  circumstances  in 
which  non-Indians  would  be  permitted  to  vote. 
The  laws  of  Idaho,  New  Mexico,  and  Washington 
which  would  exclude  Indians  not  taxed  from  vot- 
ing in  effect  exclude  citizens  of  one  race  from  vot- 
ing on  grounds  which  are  not  applied  to  citizens 
of  other  races.  For  this  reason  I  believe  such  laws 
are  unconstitutional  under  the  Fifteenth  Amend- 
ment. Similarly,  the  laws  of  Idaho  and  South  Da- 
kota which  would  exclude  Indians  who  maintain 
tribal  relations  from  voting  are  believed  to  be  un- 
constitutional as  such  laws  exclude  citizens  from 
voting  on  grounds  which  apply  only  to  one  race. 

F.  L.  Kirgis, 

Acting  Solicitor. 

Approved:    January   26,    1938. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 


Reservation— State  Sales  Tax 

February  4 ,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Attorney  General 
contains  commitments  concerning  the  right  of  the 
State  to  assess  and  collect  sales  taxes  on  Indian 
reservations  with  which  I   am  unable  to  agree. 

As  pointed  out  in  Surplus  Trading  Company  v. 
Cook,  281  U.S.  647,  the  jurisdiction  of  the  State 
over  Indian  reservations  is  full  and  complete  save 
as  to  the  Indians  and  their  property,  so  that  the 
State  may  lawfully  tax  property  located  thereon  if 
not  belonging  to  the  Indians.  Under  this  rule  it  is 
clear  that  white  traders  and  non-Indians  who  deal 
with  them  must  comply  with  the  State  laws  includ- 
ing those  imposing  sales  taxes  even  on  the  reserva- 
tion lands. 

With  respect   to  the  Indians,   however,   it  is   now 
well  settled  that  they  are  not  amenable   to  State 


laws  while  on  their  reservations  unless  expressly 
subjected  to  those  laws  by  Congress.  The  Ka?isas 
Indians,  5  Wall.  737,  755,  756;  United  States  v. 
Kaga?na,  118  U.S.  375;  United  States  v.  Rickert, 
188  U.S.  432;  United  States  v.  Quiver,  241  U.S. 
602;  United  States  v.  Hamilton,  233  Fed.  685;  In  re 
Blackbird,  109  Fed.  139;  In  re  Lincoln,  129  Fed. 
247;  State  v.  Rufus,  237  N.W.  67. 

The  imposition  of  a  sales  tax  on  sales  made  by  or 
to  tribal  members  within  a  reservation  is  a  peculi- 
arly direct  interference  with  the  power  of  Con- 
gress under  the  Constitution  "to  regulate  com- 
merce with  the  Indian  tribes."  Furthermore,  Con- 
gress has  expressly  placed  in  the  Commissioner  of 
Indian  Affairs  the  authority  to  regulate  prices  of 
goods  sold   to  Indians. 

"The  Commissioner  of  Indian  Affairs  shall 
have  sole  power  and  authority  to  appoint 
traders  to  the  Indian  tribes  and  to  make  such 
rules  and  regulations  as  he  may  deem  just  and 
proper  specifying  the  kind  and  quantity  of 
goods  and  the  prices  at  which  such  goods  shall 
be  sold  to  the  Indians."  (25  U.S.C.A.  Sec. 
261.) 

A  sales  tax  which  is  based  upon  and  added  to  the 
price  of  the  goods  sold  would  be  an  interference 
with  the  regulations  of  prices  by  the  Commissioner. 

When  the  particular  sales  tax  law  of  Utah  is 
considered,  its  inapplicability  to  sale  of  goods  by 
or  to  Indians  can  be  appreciated.  Chapter  63  of 
the  Laws  of  Utah  of  1933,  providing  for  a  sales 
tax,  places  upon  every  retail  sale  a  tax  amounting 
to  a  certain  percentage  of  the  purchase  price.  In 
order  to  regulate  and  enforce  the  collection  of  this 
tax  all  wholesalers  and  retailers  must  be  licensed 
by  the  State  Tax  Commission.  The  license  can  be 
revoked  upon  failure  to  conform  to  requirements 
of  the  act  and  the  doing  of  business  without  a  li- 
cense is  made  a  misdemeanor.  The  law  places  con- 
siderable powers  of  inspection,  regulation  and 
supervision  in  the  State  Tax  Commission.  Taxes 
not  paid  over  by  the  vendor  are  a  lien  upon  his 
property  in  favor  of  the  State.  The  inappropriate- 
ness  of  subjecting  the  Indians  conducting  a  fair 
or  otherwise  trading  on  the  reservation  to  State 
licensing,  taxation  and  execution  is  apparent.  The 
State  has  recognized  that  certain  sales  may  not 
come  within  its  constitutional  power  to  tax.  Sec- 
tion 6  of  the  sales  tax  law  exempts  from  taxation 
"all  sales  which  the  State  of  Utah  is  prohibited 
from  taxing  under  the  Constitution  and  laws  of 
the  United  States  or  of  the  State  of  Utah." 

I  suggest  that  the  Department  of  Justice  be  ad- 
vised that  the  State  sales  tax  law  does  not  in  the 
opinion  of  this  Department  apply  to  the  Indians 
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buying  and   selling  goods   within    the   reservation 
in   Utah. 

Nathan  R.  Margold, 

Solicitor. 


Indian   Lands— Conveyance 

M-29619  February  7,  193 S. 

The  Honorable, 

The  Secretary  ol  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  concerning  the 
present  title  of  that  portion  of  lot  2  of  Barron's 
Reserve  conveyed  by  Mary  Ann  Smith  and  her 
husband,  Anthony  F.  Smith,  to  Daniel  D.  Pratt, 
by  deed  dated  February  2,  1870.  In  the  submission 
of  the  case,  the  Commissioner  of  Indian  Affairs 
makes  the  following  statement  of  fact: 

"As  shown  by  the  record  which  is  transmit- 
ted herewith,  on  April  12,  1870  Daniel  D. 
Pratt,  to  whom  the  land  had  been  conveyed  in 
trust,  reconveyed  the  property  to  Mary  Ann 
Smith,  reciting  in  his  deed  that  the  said  Mary 
Ann  Smith  had  directed  him  to  execute  a 
deed  of  conveyance  for  the  land  back  to  her. 
The  attorneys  who  are  engaged  in  examining 
the  title  to  a  small  portion  of  the  land  con- 
veyed to  Daniel  D.  Pratt,  contend  that  the 
deed  of  February  2,  1870,  did  not  constitute  a 
sale  of  the  land  but  merely  had  the  effect  of 
creating  a  trust;  that  the  first  actual  sale  of  the 
land  occurred  on  July  8,  1889  on  which  date 
Mary  Ann  Smith  sold  a  portion  of  the  land 
described  in  the  deed  of  February  2,  1870  to 
one  John  S.  Johnson  for  a  consideration  of 
$10,500  and  that  the  deed  to  Johnson  should 
have  been  approved  by  the  President  rather 
than  the  "trust  deed"  to  Daniel  D.  Pratt  in  or- 
der to  comply  with  the  provisions  of  the 
Treaty  under  which  the  land  was  granted  to 
Mary  Ann  Smith. 

Whose  contentions  raise  the  question 
whether  the  President's  approval  of  the  con- 
veyance of  February  2,  1870  to  Daniel  D. 
Pratt,  as  required  by  Article  VI  of  the  Treaty 
of  October  16,  1826  (7  Stat.  295),  operated  to 
remove  the  restrictions  against  alienation  of 
the  land,  thereby  enabling  the  Indians  reservee 
or  her  trustee,  Daniel  D.  Pratt,  to  make  such 
subsequent  disposition  of  the  land  as  they  saw 


fit  without  further  approval  by  the  President. 
Moreover,  since  the  deed  conveyed  no  benefi- 
cial interest  in  the  land,  did  its  subsequent  re- 
conveyance by  Daniel  D.  Pratt  to  Mary  Ann 
Smith  render  the  situation  essentially  the  same 
as  if  the  deed  of  February  2,  1870  had  never 
been  made  thereby  necessitating  approval  by 
the  President  of  all  conveyances  of  the  land 
made  by  Mary  Ann  Smith  subsequent  to  its 
reconveyance  to  her?" 

There  is  no  dispute  about  the  other  features  of 
the  abstract  of  title.  I  shall  confine  my  opinion  to 
a  discussion  of  (a)  Article  VI  of  the  Treaty  with 
the  Potowatomi  Indians  dated  October  16,  1826 
(7  Stat.  295)  ;  (b)  the  conveyance  of  February  2, 
1870,  made  by  Mary  Ann  Smith  and  husband  to 
Daniel  D.  Pratt;  and  (c)  the  conveyance  dated 
April  20,    1870,  by  Pratt  to  Smith. 

The  treaty  with  the  Potowatomi  Indians  made 
on  October  16,  1826,  provides  by  Article  VI  as  fol- 
lows: 

"The  United  States  agree  to  giant  to  each  of 
the  persons  named  in  the  schedule  hereunto 
annexed,  the  quanity  of  land  therein  stipu- 
lated to  be  granted;  but  the  land,  so  granted, 
shall  never  be  conveyed  by  either  of  the  said 
persons,  or  their  heirs,  without  the  consent  of 
the  President  of  the  United  States;  and  it  is 
also  understood,  that  any  of  these  giants  may 
be  expunged  from  the  schedule,  by  the 
President  or  Senate  of  the  United  States,  with- 
out affecting  any  other  part  of  the  treaty." 

The  schedule  referred  to  in  the  Treaty  contains, 
among    other    things,    the    following: 

"To  the  children  of  Joseph  Barron,  a  rela- 
tion of  Richardville,  principal  Chief  of  the 
Miamies,  three  sections  of  land,  beginning  at 
the  mouth  of  Eel  River,  running  three  miles 
down  the  Wabash  in  a  direct  line,  thence  back 
for  quanity." 

By  a  decree  of  partition  signed  by  the  circuit 
court  of  the  first  judicial  circuit  of  the  State  of 
Indiana  dated  April  22,  1833,  the  title  of  the  part 
of  lot  2  in  question  came  to  Mary  Ann  Barron.  On 
February  2,  1870,  Mary  Ann  Smith  (nee  Barron) 
joined  by  her  husband,  Anthony  F.  Smith,  executed 
a  deed  to  Daniel  D.  Pratt,  for  the  land  above  des- 
ignated. The  conveyance  was  approved  March  14, 
1870,  by  U.  S.  Grant,  who  at  that  time  was  Presi- 
dent of  the  United  States.  The  second  sentence 
in  the  first  paragraph  of  the  deed  is  as  follows: 
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"That  the  said  party  of  the  first  part,  in  con- 
sideration of  the  premises  hereinafter  named 
and  of  the  sum  of  One  Dollar  to  her  in  hand, 
do  hereby  convey  and  confirm  unto  the  said 
party  of  the  second  part,  all  the  following  de- 
scribed Real  Estate  situate  in  said  County 
of  Cass  and  State  of  Indiana,  in  strict  trust  and 
confidence,  that  he  shall  hold  the  same  for  the 
sole  use  and  benefit  of  the  said  Mary  Ann 
Smith  and  shall  sell  and  convey  the  same  to 
such  persons,  and  for  such  considerations,  as 
she  may  appoint  and  designate  and  not  other- 
wise, to-wit;" 

The   approval   of   the  deed   is   in    the   following 
words  and  figures: 

"EXECUTIVE  MANSION 

Approved,  March   1-t ,  1870. 

U.  S.  Grant." 

RECORDED   May  23,    1870. 

U.  F.  Howard,  Recorder  Cass  County. 


Acting  on  the  authority  granted  by  the  deed 
made  on  February  2,  1870,  Daniel  D.  Pratt  con- 
veyed the  land  to  Mary  Ann  Smith  by  a  convey- 
ance dated  April  12,  1870.  The  conveyance  by 
Pratt  to  Smith  was  not  a  relinquishment  of  the 
trust  but  was  an  execution  of  it.  If  during  the 
time  between  March  14,  1870  when  the  President 
approved  the  deed  from  Smith  to  Pratt,  and  April 
12,  1870,  Pratt  had  conveyed  the  land  to  A,  B  or 
C  in  fulfillment  of  the  authority  given  to  him, 
there  would  be  no  reason  to  question  the  title.  I 
am  of  the  opinion  that  the  conveyance  could  be 
to  the  original  grantor,  as  well  as  to  anyone  who 
was  formerly  a  stranger  to  the  title.  The  President 
must  have  been  cognizant  of  the  fact  that  by  the 
approval  of  the  deed  to  Pratt  he  was  removing  the 
restrictions  on  alienation  provided  in  section  6 
of  the  Treaty.  There  was  no  other  purpose  to  be 
served  by  the  approval.  He  was  validating  a  con- 
veyance that  placed  in  the  hands  of  Daniel  D. 
Pratt,  the  full  power  to  sell  and  convey  the  prop- 
erty to  such  persons  and  for  such  consideration  as 
the  grantor  might  designate. 

It  has  been  urged  that  the  decision  of  the  court 
in  the  case  of  Brown  v.  United  States  (27  Fed. 
(2d)  274)  involved  similar  questions  to  the  one 
presented  by  the  deed  of  Mary  Ann  Smith  and 
husband  to  Pratt.  In  the  Brown  case,  it  appears 
that  Wosey  Deere  was  a  full-blood  Creek  Indian, 
and   as   such   received   an   allotment   of    160    acres 


under  the  act  of  March  1,  1901  (31  Stat.  861).  She 
also  purchased  IV2  acres  with  restricted  funds  on 
consent  of  the  Secretary  of  the  Interior.  The  deed 
therefore  contained  a  clause  against  alienation 
without  the  approval  of  the  Secretary.  Wosey 
Deere  made  a  trust  deed  to  Ward  and  Grayson 
for  the  term  of  21  years.  The  property  was  to  be 
conveyed  back  at  the  end  of  the  period.  The  court 
holds  that  this  transaction  did  not  remove  the  re- 
striction from  alienation,  that  the  conveyance  was 
not  an  absolute  alienation,  and  when  the  condition 
on  which  it  was  made  came  to  an  end,  a  reconvey- 
ance to  Wosey  Deere  rendered  the  situation  essen- 
tially the  same  as  if  the  conveyance  had  never  been 
made.  The  instrument  executed  by  Wosey  Deere 
is  of  greatly  different  import  than  the  one  ex- 
ecuted by  Mary  Ann  Smith  and  husband.  Wosey 
Deere  conveyed  to  Ward  and  Grayson  for  their 
sole  use  and  benefit.  They  were  not  given  power 
to  sell    the   land. 

In  the  case  of  Smith  v.  McCullougli  (270  U.S. 
456,  463) ,  the  Supreme  Court  of  the  United  States 
held  that  a  trust  deed  did  not  remove  the  restric- 
tions on  alienation.  In  this  case,  the  grantor  was 
a  Quapaw  Indian  to  whom  a  patent  had  been 
issued  by  the  United  States  with  provisions  against 
alienation  without  the  approval  of  the  Secretary 
of  the  Interior.  The  Indian  made  a  trust  deed  with 
the  approval  of  the  Secretary  which  conveyed  the 
land  as  security  for  a  promissory  note  given  by 
him.  The  only  purpose  of  the  trust  deed  was  to 
secure  the  payment  of  the  debt.  The  trust  deed  con- 
tained a  provision  for  reconveyance  of  the  debt. 
The  court  holds  that  the  instrument  did  not  remove 
the   restrictions   on    alienation    of    the    property. 

The  instruments  which  were  the  subject  of  the 
litigation  were  in  each  instance  different  than  the 
one  made  by  Mary  Ann  Smith  to  Daniel  D.  Pratt. 
In  these  cases  the  grantees  are  not  given  the  right 
to  convey  the  land.  In  this  case  the  right  to  sell  and 
convey  was  the  only  power  vested  in  the  grantee. 
The  sole  purpose  of  the  grant  was  to  authorize 
Pratt  to  sell  and  convey  the  land.  The  petition  by 
the  Indians  to  the  President  is  as  follows:  "And  the 
grantors  respectfully  petition  His  Excellency  the 
President  of  the  United  States  to  grant  his  consent 
to  this  their  deed  of  Conveyance."  The  President 
approved  the  "deed  of  Conveyance"  and  must  have 
assumed  to  act  in  accordance  with  Article  6  of  the 
treaty  and  for  the  express  purpose  of  giving  his 
consent  to  the  conveyance.  It  may  be  conceded 
that  the  trust  deed  to  Pratt  did  not  amount  to  an 
alienation  of  the  interest  of  the  grantee,  thus  ac- 
cepting the  doctrine  of  the  cases  cited.  But  the  trust 
arrangement  did  authorize  Pratt  to  transfer  the 
land  upon  having  the  consent  of  the  grantee,  and 
the    President    approved    that    arrangement,    thus 
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giving  his  consent  that  alienation  might  be  effected. 
That  action  satisfied  the  requirement  of  the  stat- 
ute. 

It  is  my  opinion  that  the  approval  by  the  Presi- 
dent of  the  conveyance  made  February  2,  1870,  by 
Mary  A.  Smith  and  husband  to  Daniel  D.  Pratt 
was  "the  consent"  authorized  by  the  treaty  and 
served  to  remove  the  restriction  against  alienation. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  February  7,   1938. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Cancellation  of  Liens  Securing  Loans 

from  Gratuity  &  Tribal  Funds,  When 

Land  Transferred  from  Individual 

to  Tribe 

February  11,  193$. 

Memorandum  for  the  Commissioner 
oj  Indian   Affairs: 

In  connection  with  the  study  of  allotment  and 
heirship  problems  undertaken  at  your  suggestion 
by  this  office,  the  question  has  been  raised  whether 
the  Department  or  the  tribe  concerned  would  be 
justified  in  canceling  liens  on  land  transferred  by 
individual  Indians  to  Indian  tribes,  where  the  lien 
was  originally  imposed  as  security  for  repayment 
of  loans  made  from  (a)  gratuity  funds,  and  (b) 
tribal    funds. 

In  answer  to  the  first  question,  attention  is 
called  to  the  act  of  July  1,  1932  (47  Stat.  564) 
which   provides: 

"That  the  Secretary  of  the  Interior  is  here- 
by authorized  and  directed  to  adjust  or  elim- 
inate reimbursable  charges  of  the  Government 
of  the  United  States  existing  as  debts  against 
individual  Indians  or  tribes  of  Indians  in  such 
a  way  as  shall  be  equitable  and  just  in  con- 
sideration of  all  the  circumstances  under  which 
such  charges  were  made  *  *  *  Provided  fur- 
ther, That  a  report  shall  be  made  to  Congress 
annually,  on  the  first  Monday  in  December, 
showing  adjustments  so  made  during  the  pre- 
ceding fiscal  year:  Provided  further,  That  any 
proceedings  hereunder  shall  not  be  effective 
until  approved  by  Congress  unless  Congress 
shall  have  failed  to  act  favorably  or  unfavor- 
ably thereon  by  concurrent  resolution  within 


60  legislative  days  after  the  filing  of  said  re- 
port, in  which  case  they  shall  become  effec- 
tive at  the  termination  of  the  said  60  legisla- 
tive days." 

The  statute  authorizes  the  Secretary,  subject  to 
review  by  Congress,  to  cancel  liens  imposed  as  se- 
curity for  repayment  of  Federal  reimbursable  funds 
in  the  manner  provided  by  the  statute,  wherever 
such  cancellation  is  deemed  equitable  and  just  in 
consideration  of  all  the  circumstances  under  which 
such  charges  were  made.  This  language  is  very 
broad.  It  is  my  opinion  that  where  subsequent 
events  have  shown  that  the  loan  in  question  was 
made  on  the  basis  of  mistaken  expectations  on  the 
part  of  Indian  Service  officials,  or  where  the  nature 
of  the  loan  was  not  made  clear  to  the  borrower  or 
where,  for  any  other  reason,  the  loan  should  not 
have  been  made,  a  proper  statutory  basis  for  the 
exercise  of  discretion  is  laid.  There  is  no  legal  re- 
quirement that  liens  be  canceled  and  debts  dis- 
charged in  all  the  foregoing  cases.  It  would  be  en- 
tirely proper,  in  my  opinion,  for  the  Secretary  to 
give  special  consideration  under  this  statute,  to 
individual  borrowers  who  are  unable  to  pay  oft 
existing  liens  but  are  willing  to  surrender  title  to 
the  land  upon  which  the  lien  was  placed.  It  will  be 
noted  that  in  each  case  final  responsibility  in  the 
matter  of  cancellation  rests  with  Congress.  It  would 
be  entirely  proper,  I  believe,  to  include  in  the 
schedule  of  charges  recommended  for  cancellation, 
charges  against  Indian  borrowers  secured  by  liens 
on  land  transferred  by  the  borrowers  to  the  tribe, 
where  such  debts  have  been  incurred  under  the 
circumstances  above  noted. 

It  is  unnecessary  to  consider  whether  the  act  of 
July  1,  1932,  covers  cases  where  the  reimbursable 
loan  has  been  made  from  tribal  funds  appropriated 
by  Congress  for  that  purpose  rather  than  from 
gratuity  funds.  Where  an  individual  Indian  turns 
over  land  to  the  tribe  in  settlement  of  a  debt  owing 
to  the  tribe,  the  lien  of  the  tribe  against  the  land 
is  merged  and  extinguished  even  without  formal 
action  by  the  Department  and  Congress.  In  order 
to  clarify  the  nature  of  such  a  transaction  the  tribe 
should  in  each  case  execute  a  waiver  of  existing 
indebtedness,  and  the  deed  from  the  transferor 
should  recite  that  relinquishment  is  made  to  the 
tribe  or  to  the  United  States  in  trust  for  the  tribe 
in  consideration  of  this  waiver  of  existing  indebt- 
edness. 

For  the  purposes  of  this  inquiry  it  has  not  been 
thought  necessary  to  pass  upon  the  validity  of  differ- 
ent types  of  liens  to  which  individual  borrowers 
have  assented. 

Solicitor. 


806 


Department  of  the  Interior 


February  18,  1938 


Hunting  and  Fishing— Tribal 
Power— Bad  River 

February  IS,  1938. 

Memorandum   to  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  some  revision  a  proposed 
letter  to  Mr.  Whitebird  of  the  Bad  River  Indian 
Reservation  concerning  the  rights  of  Indians  to 
hunt  and  fish  on  ceded  lands  and  within  the  res- 
ervation. 

In  the  middle  of  the  first  paragraph  on  the  second 
page   the   following  statements   appear: 

"Only  those  Indians  who  were  so  enrolled 
are  eligible  to  hunt  and  fish  on  the  Bad  River 
Reservation  without  the  consent  of  the  gov- 
erning body  of  the  tribal  organization  which 
has  been  established  in  accordance  with  the 
act  of  June  18,  1934  (48  Stat.  L.  984).  In- 
dians who  are  not  enrolled  on  the  Bad  River 
Reservation  and  who  have  not  obtained  per- 
mission of  the  tribal  authorities  to  hunt  and 
fish  thereon,  may  be  ejected  from  the  reser- 
vation by  the  tribal  officers  who  have  been 
authorized  to  enforce  tribal  rules  and  regula- 
tions among  the  Indians." 

While  the  purpose  of  these  statements  to  draw  a 
distinction  between  the  privileges  of  enrolled  and 
unenrolled  Indians  is  clear,  the  first  sentence  may 
cause  some  confusion  and  disagreement  on  the 
reservation  in  view  of  section  l(t)  of  Article  VI  of 
the  Constitution  of  the  Bad  River  Band.  This 
section  authorizes  the  tribal  council  to  regulate 
hunting  and  fishing  on  tribal  and  restricted  lands. 
Under  this  provision  I  think  the  tribal  council 
would  be  justified  in  establishing  open  and  closed 
seasons  or  otherwise  protecting  and  conserving  the 
wildlife  on  the  reservation.  The  statement  that 
enrolled  Indians  may  hunt  and  fish  "without  the 
consent"  of  the  tribal  council  might  be  used  as 
justification  for  hunting  and  fishing  in  violation 
of  the  tribal  ordinances.  In  addition,  the  tribal  roll 
referred  to  does  not  reflect  the  present  and  future 
membership  of  the  Band  under  its  constitution,  and 
therefore  the  designation  of  the  Indians  entitled  to 
hunting  and  fishing  privileges  should  be  enlarged 
to  include  all  members  of  the  Band. 

The  further  statement  that  unenrolled  Indians 
hunting  or  fishing  without  the  permission  of  tribal 
authorities  may  be  ejected  from  the  reservation 
should  be  modified  in  view  of  section  1  (s)  and 
1  (q)  of  Article  VI  of  the  constitution  which  pro- 
vide for  ejectment  from  the  restricted  lands  of 
the  reservation  of  persons  not  legally  entitled   to 


reside  thereon  and  for  subjection  of  nonmember 
Indians  residing  on  the  reservation  to  the  law 
and  order  ordinances  of  the  tribe. 

To  avoid  the  possibility  of  misinterpretation  I 
would  suggest  that  these  sentences  be  changed  to 
read  as  follows:  "Those  Indians  who  were  so  en- 
rolled and  those  Indians  who  are  members  of  the 
Band  under  its  Constitution  adopted  under  the 
act  of  June  18,  1934  (48  Stat.  984),  are  privileged 
to  hunt  and  fish  on  the  Bad  River  Reservation, 
subject  to  any  regulations  to  protect  the  wildlife 
of  the  reservation  promulgated  by  the  tribal  coun- 
cil under  section  1  (t)  of  Article  VI  of  the  Consti- 
tution. Other  Indians  may  be  required  to  obtain 
the  permission  of  the  tribal  authorities  to  hunt  and 
fish  thereon,  which  requirement  may  be  enforced 
under  sections  1  (q)  or  1  (s)  of  Article  VI  of  the 
Constitution." 

In  the  second  paragraph,  line  5,  of  page  1  of  the 
letter  to  Mr.  Whitebird,  the  words  "ceded  to  them" 
should  be  changed  to  "ceded  by  them." 

There  appears  to  be  some  uncertainty  as  to 
whether  this  letter  should  be  prepared  for  the 
signature  of  the  President  or  of  the  Secretary  of 
the  Interior  and  the  place  for  the  designation  of 
the  title  of  the  person  signing  the  letter  has  been 
left  blank.  I  am  informed  by  the  Division  of  Mails 
and  Files  of  the  Secretary's  Office  that  the  proper 
interpretation  of  the  letter  received  from  Mr.  Mc- 
Intyre  is  that  an  appropriate  reply  should  be  pre- 
pared for  the  signature  of  the  President. 

Since  the  letter  is  to  be  signed  by  the  President 
it  is  particularly  important  that  it  be  as  accurate 
as  possible. 

Frederic:  L.  Kirgis, 

Acting  Solicitor. 


Red  Lake   Band— Ceded  Land- 
Disposition 


February  19,  1938. 


M-29616 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


At  the  request  of  the  Indian  Office  there  has  been 
presented  to  me  for  opinion  the  question  whether 
the  undisposed  of  lands  ceded  by  the  Red  Lake 
Band  of  Chippewa  Indians  under  the  act  of  Janu- 
ary 14,  1889  (25  Stat.  642),  should  be  restored 
under  section  3  of  the  Indian  Reorganization  Act 
of  June  18,  1934  (48  Stat.  984),  to  the  Red  Lake 
Band  or  to  the  Minnesota  Chippewa  Tribe.  It  was 
requested  that  particular  consideration  be  given  to 
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the  recent  decision  of  the  Supreme  Court  in  the 
case  of  Chippewa  Indians  of  Minnesota  v.  United 
States.  301  U.S.  358. 

At  the  outset  it  should  be  made  clear  that  the 
real  legal  question  involved  has  not  been  exactly 
presented  by  the  Indian  Office.  The  conflicting 
equitable  claims  are  between  the  Red  Lake  Band 
and  the  Chpipewa  Indians  of  Minnesota  and  not 
between  the  Red  Lake  Band  and  the  Minnesota 
Chippewa  Tribe.  "The  Chippewa  Indians  of  Min- 
nesota" is  the  term  which  designates  all  the  Chip- 
pewa Indians  in  the  State  of  Minnesota,  in  which 
group  are  included  both  the  Red  Lake  Band  and 
the  Minnesota  Chippewa  Tribe.  The  "Minnesota 
Chippewa  Tribe"  is,  on  the  other  hand,  the  name 
of  the  recent  organization  of  the  Chippewa  Indians 
under  the  Consolidated  Chippewa  Agency,  which 
does  not  include  the  Red  Lake  Indians.  It  is  be- 
lieved that  the  Indian  Office  intended  to  refer  to 
all  the  Chippewa  Indians  in  the  State  of  Minnesota 
and  to  present  the  question  on  that  basis.  Ac- 
cordingly, this  opinion  will  deal  principally  with 
the  question  whether  the  lands  ceded  by  the  Red 
Lake  Band  under  the  1889  act  should  be  restored 
to  the  Red  Lake  Band  or  to  the  Chippewa  Indians 
of  Minnesota.  The  place  in  this  problem  of  the 
of  the  Minnesota  Chippewa  Tribe  will  be  discussed 
after  the  principal  question  has  been  disposed  of. 

The  authority  in  section  3  of  the  Reorganization 
Act  for  the  proposed  restoration  reads  as  follows: 

"The  Secretary  of  the  Interior,  if  he  shall 
find  it  to  be  in  the  public  interest,  is  hereby 
authorized  to  restore  to  tribal  ownership  the 
remaining  surplus  lands  of  any  Indian  reser- 
vation heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of  disposal 
by  Presidential  proclamation,  or  by  any  of  the 
public  land  laws  of  the  United  States:  Pro- 
vided, however,  That  valid  rights  or  claims  of 
any  person  to  any  lands  so  withdrawn  existing 
on  the  date  of  the  withdrawal  shall  not  be  af- 
fected by  this  Act:  Provided  further,  That  this 
section  shall  not  apply  to  lands  within  any 
reclamation  project  heretofore  authorized  in 
any  Indian  reservation." 

This  section  was  interpreted  by  the  Department 
in  a  communication  from  the  Indian  Office  to  the 
Secretary  of  the  Interior,  approved  on  September 
19,  1934,  as  authorizing  the  restoration  only  of  lands 
ceded  by  an  Indian  tribe  or  band  to  the  United 
States  for  the  purpose  of  being  opened  to  disposal 
under  the  homestead  and  other  laws  of  the  United 
States,  the  proceeds  of  such  disposition  to  be  held 
by  the  United  States  for  the  benefit  of  the  Indians. 
The  normal  situation  covered  by  this  interpreta- 
tion is  the  case  where  an  Indian   tribe  has  ceded 


to  the  United  States  the  lands  of  its  reservation  not 
needed  for  allotment  to  be  sold  for  the  benefit  of 
the  tribe  ceding  the  lands.  In  such  a  case  there  is 
no  question  as  to  the  proper  beneficiary  of  the 
restoration  of  the  undisposed  of  lands.  However, 
a  different  case  is  presented  here  since  the  Indian 
band  ceding  a  portion  of  its  reservation  ceded  it 
for  the  benefit  of  other  Indians  besides  itself,  as 
will  appear  from  the  following  discussion. 

The  act  of  January  14,  1889,  under  which  these 
lands  were  ceded  by  the  Red  Lake  Band,  provided 
in  section  1  for  negotiation  by  a  commission, 

"with  all  the  different  bands  or  tribes  of 
Chippewa  Indians  in  the  State  of  Minnesota 
for  the  complete  cession  and  relinquishment 
in  writing  of  all  their  title  and  interest  in  and 
to  all  the  reservations  of  said  Indians  in  the 
State  of  Minnesota,  except  the  White  Earth 
and  Red  Lake  Reservations,  and  to  all  and  so 
much  of  these  two  reservations  as  in  the  judg- 
ment of  said  commission  is  not  required  to 
make  and  fill  the  allotments  required  by  this 
and  existing  acts,  and  shall  not  have  been  re- 
served by  the  commissioners  for  said  purposes, 
for  the  purposes  and  upon  the  terms  herein- 
after stated." 

Section  3  provided  that  all  of  the  Chippewa 
Indians  in  the  State  of  Minnesota,  except  those  on 
the  Red  Lake  Reservation,  should  be  removed  to 
the  White  Earth  Reservation,  there  to  be  allotted 
lands  in  conformity  with  the  General  Allotment 
Act,  except  that  any  Indian  residing  on  another 
reservation  might  receive  an  allotment  from  the 
reservation  in  which  he  resided.  Under  this  section, 
the  lands  of  the  Red  Lake  Reservation  were  to  be 
allotted  to  the  Red  Lake  Indians.  Under  sections 
4,  5  and  6  of  the  act,  the  lands  not  allotted  to  the 
Indians  were  to  be  classified  and  disposed  of  in 
specified  ways.  Section  7  provided  that  all  money 
accruing  from  the  disposal  of  all  the  lands  ceded 
should  be  placed  in  the  Treasury  of  the  United 
States  to  the  credit  of  "all  the  Chippewa  Indians 
in  the  State  of  Minnesota". 

This  act  of  1889  has  been  before  the  courts  in 
a  number  of  cases  and  as  a  result  of  these  judicial 
interpretations  certain  propositions  as  to  the  legal 
effect  of  this  act  are  fairly  clear.  These  proposi- 
tions may  be  stated  briefly  as  follows: 

First;  at  the  time  of  and  long  prior  to  the  act 
of  1889,  the  Chippewas  in  Minnesota  resided  on 
12  reservations.  One  of  these,  the  Red  Lake  Reser- 
vation, was  occupied  by  the  Red  Lake  and  Pembina 
Bands.  It  has  been  well  recognized  that  these  11 
were  occupied  by  13  or  so  different  Chippewa 
Bands.  It  has  been  well  recognized  that  these  11 
reservations  were  set  apart  for  the  use  and  benefit 
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of  the  bands  occupying  them.  (See  Chippewa 
Indians  of  Minnesota  v.  United  States,  80  Ct.  CI. 
410,  414,  301  U.S.  358,  373.)  The  exclusive  owner- 
ship of  the  original  Red  Lake  Reservation  by  the 
Red  Lake  and  Pembina  Bands  was  clearly  estab- 
lished in  the  case  of  Chippewa  Indians  of  Min- 
nesota v.  United  States,  80  Ct.  CI.  410;  aff'd.  301 
U.S.  358. 

In  the  second  place,  it  has  been  definitely  de- 
termined that  the  lands  ceded  by  each  of  the 
Chippewa  Bands  were  ceded  in  trust  for  the  com- 
mon benefit  of  all  the  Chippewa  Indians  of  Min- 
nesota, so  that  their  ceded  land  holdings  were  in 
effect  pooled  {Minnesota  v.  Hitchcock,  185  U.S. 
373;  Morrison  v.  Work,  266  U.S.  481;  Chippewa 
Indians  of  Minnesota  v.  United  States,  80  Ct.  CI. 
410  and  301  U.S.  358) .  Under  the  arrangement 
resulting  from  the  1889  act  each  Chippewa  Indian 
received  equal  benefit  from  the  disposal  of  any 
of  the  lands  ceded,  regardless  of  the  amount  of  land 
ceded  by  his  particular  band.  This  has  continuously 
been  the  basis  of  executive  and  legislative  action 
in  the  distribution  of  the  proceeds  of  the  lands  and 
in  their  use  for  various  general  purposes  for  the 
benefit  of  all  the  Chippewa  Indians  of  Minnesota. 
Where  the  courts  have  found  that  the  land  ceded 
on  any  one  reservation  has  been  improperly  dis- 
posed of,  damages  are  awarded  on  the  basis  of  the 
1889  act  for  the  benefit  of  all  the  Chippewa  Indians 
in  Minnesota.  (United  States  v.  Mille  Lac  Band, 
229  U.S.  498;  United  States  v.  Minnesota,  270  U.S. 
181.)  Where  ceded  lands  have  been  set  apart  by 
the  Government  for  other  purposes,  such  as  a  forest 
reserve,  the  Government  has  paid  the  value  of  the 
lands  into  the  general  fund  for  the  benefit  of  all 
the  Chippewa  Indians  of  Minnesota. 

In  the  Supreme  Court  decision  in  the  case  of 
Chippewa  Indians  of  Minnesota  v.  United  States, 
supra,  a  further  proposition  was  definitely  enun- 
ciated, namely,  that  the  lands  not  ceded  by  the  Red 
Lake  Band  under  the  1889  act  remained  the  prop- 
erty of  that  band.  In  this  case,  the  plaintiff,  repre- 
senting all  the  Chippewa  Indians  of  Minnesota, 
sued  the  Government  for  damages  on  the  theory 
that  the  entire  Red  Lake  Reservation  had  been 
ceded  in  trust  to  be  sold  for  the  benefit  of  all  the 
Chippewa  Indians  of  Minnesota,  except  for  such 
lands  as  were  actually  needed  for  allotment  to  the 
Red  Lake  Indians.  As  the  part  of  the  original 
reservation  reserved  by  the  commissioners  for  allot- 
ment to  the  Red  Lake  Indians  had  never  in  fact 
been  allotted,  so  that  there  never  had  resulted  any 
definite  surplus  lands  to  be  sold,  it  was  claimed 
that  this  constituted  a  breach  of  trust  on  the  part 
of  the  United  States,  and  that  computation  should 
be  made  of  the  loss  resulting  therefrom  to  the 
Chippewa  Indians   of   Minnesota.    However,    both 


the  Court  of  Claims  and  the  Supreme  Court  de- 
termined that  the  part  reserved  for  eventual  allot- 
ment by  the  commissioners  had  not  been  ceded 
by  the  Red  Lake  Band,  so  that  the  Red  Lake  Band 
remained  the  exclusive  owners  of  the  portion  re- 
served, and  the  Chippewa  Indians  of  Minnesota 
in  general  had  no  interest  in  those  lands. 

In  the  consideration  of  this  decision,  the  distinc- 
tion between  the  lands  ceded  by  the  Red  Lake 
Band  and  the  lands  reserved  by  the  commissioners 
for  allotment  should  be  carefully  borne  in  mind. 
The  lands  reserved  by  the  Commissioners  have 
been  known  as  the  "diminished  Red  Lake  Reserva- 
tion" and  they  are  in  no  way  involved  in  the  pres- 
ent question  which  is  the  subject  of  this  opinion. 
This  opinion  is  concerned  only  with  the  lands 
ceded  by  the  Red  Lake  Band  and  not  reserved  by 
the  commissioners.  The  lands  ceded  are  in  the  same 
status  as  the  lands  ceded  by  any  of  the  other 
Chippewa  bands.  They  are  lands  which  were  ceded 
for  the  pecuniary  benefit  of  all  the  Chippewa  In- 
dians of  Minnesota. 

As  a  result,  it  would  appear  that  all  the  Chippewa 
Indians  of  Minnesota  have  an  equal  interest  in  the 
lands  ceded  by  the  Red  Lake  Band.  Consequently, 
these  lands  could  not  be  restored  to  one  band 
without  the  consent  of  the  other  Indians  or  with- 
out compensation  to  them  for  their  interest.  It  is 
fundamental  that  tribal  assets  cannot  be  disposed 
of  by  the  United  States  without  the  consent  of  the 
tribe  or  without  compensation.  (See  Chippewa 
Indians  of  Minnesota  v.  United  States,  supra,  at 
375).  That  the  funds  derived  from  the  1889  act 
may  be  considered  tribal  funds,  as  distinguished 
from  funds  belonging  to  individual  Chippewa 
Indians  was  upheld  in  the  case  of  Wilbur  v.  United 
States,  281  U.S.  206. 

Application  of  section  3  of  the  Indian  Reorgani- 
zation Act  should  be  made  in  the  light  of  these 
facts.  The  effect  of  section  3  is  to  permit  the  sub- 
stitution of  the  land  itself  for  the  proceeds  of  the 
land  as  the  corpus  of  the  trust  held  by  the  United 
States  for  the  Indians.  The  section  was  enacted  on 
the  theory  that  the  land  was  more  valuable  to  the 
Indians  than  the  monetary  returns.  On  this  princi- 
ple, the  beneficiaries  of  the  proceeds  of  the  land 
should  be  the  beneficiaries  of  the  land  itself  when 
the  land  is  substituted  for  the  proceeds.  For  this 
reason,  it  is  my  opinion  that  the  lands  ceded  by 
the  Red  Lake  Band  under  the  1889  act  should  be 
restored  for  the  benefit  of  the  Chippewa  Indians 
of  Minnesota. 

This  holding,  it  must  be  emphasized,  applies 
only  to  the  land  ceded  by  the  Red  Lake  Band  under 
the  act  of  1889.  It  has  no  application  to  any  restora- 
tion of  lands  ceded  by  the  Red  Lake  Band  by  the 
agreement  of  March  10,  1902,  ratified  by  the  act  of 
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February  20,  1904  (33  Stat.  46) ,  from  the  lands  not 
ceded  under  the  1889  act  but  reserved  by  the  com- 
missioners for  allotment.  This  subsequent  cession 
of  part  of  their  diminished  reservation  by  the  Red 
Lake  Band  was  made  for  their  own  exclusive  bene- 
fit and  any  undisposed  of  lands  remaining  from  that 
cession  should  be  restored  under  section  3  of  the 
Reorganization  Act  to  the  Red  Lake  Band. 

While  I  reach  the  conclusion  as  a  matter  of  law 
that  the  lands  ceded  by  the  Red  Lake  Band  under 
the  act  of  1889  should  be  restored  to  the  Chippewa 
Indians  of  Minnesota,  it  should  be  observed  that 
such  a  conclusion  would  seem  to  be  not  only 
equitable  but  the  practical  course  to  follow.  It  is 
believed  to  be  equitable  in  that  the  quantity  and 
location  of  all  the  lands  not  yet  disposed  of  is  a 
matter  of  chance,  and  it  is  now  impossible  to  re- 
store an  equal  amount  or  a  proportionately  equal 
amount  to  each  one  of  the  bands  that  ceded  lands 
for  the  common  benefit  of  all.  In  other  words,  all 
of  the  Chippewa  Indians  have  so  far  shared  equally 
in  the  proceeds  of  the  lands  ceded  by  each  band. 
If  remaining  lands  are  returned  only  to  the  bands 
which  originally  ceded  them,  those  bands  receive 
peculiar  and  special  benefit. 

The  designation  of  all  the  Chippewa  Indians  of 
Minnesota  as  the  beneficial  owner  of  the  remaining 
undisposed  lands  would  seem  to  be  the  only  prac- 
tical course  in  view  of  the  fact  that  it  is  now  im- 
possible to  restore  the  lands  to  their  1889  status, 
except  possibly  in  the  case  of  the  Red  Lake,  Nett 
Lake  and  Grand  Portage  Bands.  These  are  the 
only  ones  of  the  original  15  or  so  Chippewa  bands 
which,  from  the  records  available,  remain  more  or 
less  intact  on  their  diminished  reservations.  Under 
the  intentionally  disrupting  effect  of  the  1889  act 
the  other  Chippewa  bands  have  been  divided  be- 
tween their  original  area  and  the  White  Earth 
Reservation  or  entirely  consolidated  on  that  reser- 
vation. These  broken  and  removed  bands  have  ap- 
parently lost  their  band  organization  and  identity, 
and  their  original  reservations  have  in  some  cases 
practically  disappeared  or  been  consolidated  ad- 
ministratively with  other  reservations. 

This  present  day  situation  should  properly,  and 
must  necessarily,  be  considered  in  connection  with 
the  restoration  of  lands  ceded  by  the  Red  Lake 
Band  as,  in  my  opinion,  the  lands  ceded  by  that 
band  should  be  restored  according  to  the  same 
principle  as  that  to  be  followed  in  the  restoration 
of  lands  ceded  by  other  Chippewa  bands.  It  is  now 
proposed  that  the  ceded  lands  remaining  on  eight 
other  original  Chippewa  reservations  be  restored 
under  section  3  of  the  1934  act.  According  to  my 
information  in  only  one  of  these  eight  cases  would 
it  now  be  possible  to  restore  the  land  to  the  original 
band  occupying  the  reservation. 


In  reaching  this  conclusion  I  have  not  overlooked 
the  fact  that  certain  lands  within  the  Grand  Por- 
tage Reservation  have  already  been  restored  under 
section  3  of  the  Reorganization  Act  to  the  Grand 
Portage  Indians.  This  action,  taken  without  com- 
plete consideration  of  the  general  problem  of  land 
restoration  in  the  Chippewa  area  and  without  due 
regard  for  the  interest  in  those  lands  possessed  by 
the  other  Chippewa  Indians  of  Minnesota,  should 
be  modified  to  conform  with  this  opinion. 

Finally,  it  should  be  pointed  out  that  the 
restoration  of  all  the  remaining  undisposed  of 
lands  ceded  under  the  1889  act  to  all  the  Chippewa 
Indians  of  Minnesota  need  be  only  a  temporary 
legal  expedient  toward  obtaining  a  permanent 
satisfactory  adjustment  of  land  ownership  and  use 
among  the  groups  concerned,  in  the  light  of  present 
day  conditions.  After  the  land  has  become  the  tribal 
land  of  the  Chippewa  Indians  of  Minnesota,  it 
would  be  possible  for  the  Red  Lake  Band  and  the 
other  Chippewa  Indians,  now  organized  as  the  Min- 
nesota Chippewa  Tribe,  each  to  relinquish  to  the 
other  its  interest  in  the  tribal  land  which  had 
been  ceded  by  the  other  group  or  members  of  the 
other  group.  Whether  or  not  congressional  action 
is  needed  to  confirm  such  an  arrangement  can  be 
considered  independently.  The  Red  Lake  Band 
would  then  have  exclusive  jurisdiction  of  the  lands 
originally  possessed  by  it  and  the  Minnesota  Chip- 
pewa Tribe  would  be  in  a  position  to  assign,  under 
its  constitution,  the  restored  land  under  the  Con- 
solidated Chippewa  jurisdiction  either  to  the  orig- 
inal band,  if  still  existing,  or  to  a  present  day 
organization  of  the  Indians  now  residing  on  the 
reservation  in  which  the  land  lies.  From  a  review 
of  the  record  in  connection  with  this  restoration 
question,  it  appears  not  unlikely  that  both  groups 
of  Indians  would  accede  to  such  a  mutual  adjust- 
ment of  their  interests. 

In  summary  of  the  foregoing  conclusions,  it  is 
my  opinion  that  the  remaining  undisposed  of  lands 
ceded  by  the  Red  Lake  Band  under  the  act  of 
1889  should  be  restored  under  section  3  of  the 
Reorganization  Act  to  the  "Chippewa  Indians  of 
Minnesota,"  and  that,  if  this  opinion  is  approved, 
the  remaining  lands  ceded  by  the  other  bands  of 
Chippewa  Indians  under  the  1889  act  should  be 
restored  to  the  same  beneficiary,  and  the  previous 
restoration  of  lands  to  the  Grand  Portage  Band 
should  be  corrected. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  February  19,  1938. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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IRA— Transfer  of  Land  to  Non-Members 

March  12,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  revision  the  proposed  letter 
to  Superintendent  Roberts  concerning  the  transfer 
of  allotted  land  on  the  Pine  Ridge  Reservation 
from  a  member  of  the  Pine  Ridge  Tribe  to  a  mem- 
ber of  the  Ponca  Tribe.  It  appears  that  the  Pine 
Ridge  allottee  wishes  to  will  her  allotment  to  her 
niece,  an  allottee  of  the  Ponca  Tribe,  in  gratitude 
for  care  and  services.  The  proposed  letter  to  the 
Superintendent  informs  him  that  this  is  not  legally 
possible  under  section  4  of  the  Reorganization  Act 
since  the  Ponca  allottee  is  neither  an  heir  of  the 
Pine  Ridge  Indian  nor  a  member  of  the  Pine  Ridge 
Tribe.  With  that  statement  I  am  in  full  accord. 

However,  the  letter  proceeds  to  state  that  the 
transfer  may  be  made  under  section  5  of  the  Re- 
organization Act  through  a  deed  by  the  Pine  Ridge 
Indian  to  the  United  States  in  trust  for  the  Ponca 
Indian.  I  believe  this  statement  should  be  con- 
siderably modified  in  view  of  the  fact  that  section 
5  is  limited  to  transactions  made  "for  the  purpose 
of  providing  land  for  Indians"  and  in  view  of 
Circular  No.  L.  A.  3162  of  June  26,  1936,  and  of 
other  interpretations  of  section  5  of  the  Reorgani- 
zation Act  which  definitely  restrict  the  scope  of 
section  5  to  transfers  necessary  to  provide  lands  for 
Indians  and  which  will  not  permit  existing  land- 
holders to  become  landless.  No  attention  is  paid  in 
the  letter  to  this  limited  scope  of  section  5.  The 
proposed  recipient  of  the  land  evidently  possesses 
land  since  she  is  referred  to  as  an  allottee.  It  does 
not  appear  in  the  record  whether  the  donor  of  the 
land  possesses  any  other  land  besides  the  allotment 
which  she  wishes  to  give  to  the  Ponca  Indian. 
Moreover,  it  is  extremely  doubtful  whether  section 
5  should  be  used  to  effect  a  transfer  of  land  to  a 
nonmember  of  the  tribe  having  jurisdiction  of  the 
land  and  thus  to  defeat  the  effect  of  section  4  of 
the  act,  intended  to  prevent  just  such  absentee  land- 
holding,  unless  there  are  strong  reasons  why  such 
transfer  is  in  the  interests  of  the  individual  Indians 
and  the  tribes  concerned.  Compensation  for  care 
and  services  furnished  a  relative  would  not,  in  my 
opinion,  be  sufficient  justification  for  invocation 
of  section  5. 

It  is  believed  that  the  discussion  of  the  transfer 
of  the  land  under  section  5  should  make  clear  that 
the  transfer  cannot  be  made  under  that  section  on 
the  facts  shown,   and  in  any  case  should   not  be 


made  unless  the  recipient  is  in  actual  need  of  the 
land,  the  donor  will  not  become  landless,  and  the 
transfer  of  the  ownership  to  an  Indian  not  a  mem- 
ber of  the  Pine  Ridge  Tribe  is  absolutely  essential 
in  the  interests  of  the  Indians  and  will  not  have 
an  injurious  effect  upon  land  holding  and  consoli- 
dation within  the  reservation. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Blackfeet— Tribal  Power- 
Business  Organizations 

March  14,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  letter  to  the  Blackfeet  Tribal  Business  Coun- 
cil concerning  the  Articles  of  Incorporation  and 
By-laws  of  an  oil  cooperative  being  formed  on  the 
Blackfeet  Reservation  is  returned  herewith  for 
further  consideration  of  the  question  whether  these 
Articles  and  By-laws  should  be  approved  by  the 
Secretary  of  the  Interior. 

The  letter  from  the  chief  organizer  of  this  co- 
operative, Mr.  James  Brown,  submitting  the 
Articles  and  By-laws,  assumes  that  they  are  subject 
to  such  approval.  The  Articles  and  By-laws  them- 
selves make  no  reference  to  such  approval,  but  the 
preamble  of  the  Articles  states  that  the  organiza- 
tion is  being  formed  under  the  constitution  and 
charter  of  the  Blackfeet  Tribe  and  the  cooperative 
association  law  of  Montana.  The  Indian  Office 
seems  to  have  taken  for  granted  that  these  docu- 
ments are  subject  to  the  approval  of  the  Secretary. 
Among  the  various  matters  offered  for  the  con- 
sideration of  the  Tribal  Business  Council  in  the 
proposed  letter  discussing  this  organization,  there 
is  a  statement,  suggestion  No.  6,  that  the  Articles 
and  By-laws  should  be  changed  to  provide  that 
amendments  may  be  made  only  with  the  approval 
of  the  Secretary  of  the  Interior,  the  authority  ap- 
proving the  original  Articles  and  By-laws. 

The  only  provision  of  the  Blackfeet  constitu- 
tion considered  applicable  to  this  problem  is  sec- 
tion 1  (h)  of  Article  VI,  which,  in  so  far  as  relevant 
provides  that  the  Council  shall  have  power  "to 
regulate  and  license  all  business  or  professional 
activities  conducted  upon  the  reservation,  subject 
to  the  approval  of  the  Secretary  of  the  Interior." 
In  my  opinion,  the  approval  power  of  the  Secre- 
tary under  this  provision  relates  only  to  the  action 
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of  the  Tribal  Council  in  regulating  or  licensing 
business  activities  on  the  reservation.  The  pro- 
vision does  not  authorize  or  require  approval  by  the 
Secretary  of  the  organization  documents  of  a  co- 
operative association  formed  by  the  Indians  on  the 
reservation.  In  other  words,  the  Secretary  can  ap- 
prove or  veto  the  action  of  the  Council  permitting 
an  Indian  cooperative  to  carry  on  business,  but 
any  group  of  Indians  may  form  an  unincorporated 
or  incorporated  cooperative  association  without 
submitting  the  organization  documents  to  this  De- 
partment for  approval.  Under  this  interpretation 
of  section  1  (h)  of  Article  VI,  the  Secretary  of  the 
Interior  would  still  retain  an  opportunity  for 
supervision  of  these  business  activities. 

In  view  of  the  foregoing,  I  recommend  that  sug- 
gestion No.  6  in  the  proposed  letter  to  the  Black- 
feet  Tribal  Business  Council  be  omitted  and  in  its 
place  an  explanation  be  made  of  the  approval 
power  of  the  Secretary  which  might  read  as  fol- 
lows: 

In  submitting  the  Articles  of  Association  and 
By-laws  of  the  oil  cooperative  to  this  office, 
Mr.  Brown  assumed  that  these  documents  were 
subject  to  the  approval  of  the  Indian  Office 
and  the  Secretary  of  the  Interior.  Such  ap- 
proval is  not  required  under  any  provision  of 
the  constitution  of  the  Blackfeet  Tribe.  Section 
1  (h)  of  Article  VI  of  that  constitution  gives 
the  Tribal  Business  Council  authority  to  regu- 
late and  license  all  business  or  professional 
activities  conducted  upon  the  reservation,  sub- 
ject to  the  approval  of  the  Secretary  of  the 
Interior.  Under  this  provision,  any  action  by 
the  Council  licensing  a  cooperative  or  any 
other  business  must  be  approved  by  the  Secre- 
tary of  the  Interior,  but  the  particular  Articles 
of  Association  and  By-laws  of  the  business 
organization  do  not  need  such  approval.  How- 
ever, the  Articles  of  Association  and  By-laws 
should  be  submitted  to  this  office  in  connection 
with  any  action  by  the  Council  licensing  the 
organization,  in  order  that  they  may  be 
considered  in  connection  with  the  question 
whether  the  action  of  the  Council  should 
be  approved.  In  addition,  the  Council  or  any 
group  of  Indians  interested  in  forming  a  coop- 
erative should  feel  free  to  seek  the  advice  of 
this  office  as  to  the  drafting  of  appropriate 
documents  or  as  to  the  adequacy  of  documents 
submitted  to  this  office  for  consideration. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Expatriation— Rights  to  Tribal  Property 

March  19,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  Indian  Office  letter  of  February  28  to  Super- 
intendent Dickens  of  the  Cheyenne  River  Agency 
discusses  the  effect  of  the  severance  of  tribal  re- 
lations under  section  2  (b)  of  Article  II  of  the  Con- 
stitution of  the  Cheyenne  River  Sioux  Tribe.  The 
letter  makes  the  following  four  points: 

1.  A  member  of  the  tribe  severing  his  tribal  re- 
lations need  not  dispose  of  his  restricted  land,  and 
his  individual  restricted  property  is  not  affected. 

2.  Such  a  member  would  be  deprived  of  his 
interest  in  the  undistributed  tribal  property. 

3.  His  heirs  could  not  claim  an  interest  in  tribal 
property  on  his  account  but  their  own  interest 
in  tribal  property  would  not  be  affected. 

4.  A  member  severing  his  tribal  relations  should 
in  his  application  for  severance  from  the  tribe  made 
to  the  council  specifically  relinquish  his  interest  in 
undistributed  tribal  property  in  consideration  of 
the  council's  approval  of  his  application. 

I  concur  in  the  first  proposition.  However,  the 
second  proposition  should  be  modified  in  view  of 
the  acts  of  Congress  preserving  in  Indians  who 
abandon  their  tribal  relations  their  interest  in 
tribal  property.  These  acts  were  set  forth  and  dis- 
cussed in  an  Indian  office  letter  approved  by  the 
Secretary  of  the  Interior  on  March  15,  1937,  ad- 
dressed to  Superintendent  Parker  of  the  Winne- 
bago Agency  and  dealing  with  the  rights  of  absentee 
and  former  members  of  the  Santee  Sioux  Tribe. 
Of  the  four  acts  there  discussed  the  two  dealing 
with  the  rights  of  Indian  women  marrying  white 
men  and  the  rights  of  children  of  such  marriages 
need  not  be  considered  at  this  time  as  they  do  not 
apply  to  the  facts  involved  here.  The  letter  to 
Superintendent  Parker  took  the  position  that  the 
act  of  February  8,  1887  (24  Stat.  388),  did  not 
apply  to  Indians  abandoning  their  tribal  relations 
after  the  date  of  that  act.  This  leaves,  however,  the 
act  of  March  3,  1875  (18  Stat.  420),  which  on  its 
face  applies  to  Indians  abandoning  their  tribal  re- 
lations at  any  time.  This  act  reads  as  follows: 

"That  any  Indian  born  in  the  United  States, 
who  is  the  head  of  a  family,  or  who  has  arrived 
at  the  age  of  twenty-one  years,  and  who  has 
abandoned,  or  may  hereafter  abandon,  his 
tribal  relations,  shall,  on  making  satisfactory 
proof  of  such  abandonment,  under  rules  to  be 
prescribed  by  the  Secretary  of  the  Interior,  be 
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entitled  to  the  benefits  of  the  act  entitled  'An 
Act  to  secure  homesteads  to  actual  settlers  on 
the  public  domain,'  *  *  *  Provided,  That  any 
such  Indian  shall  be  entitled  to  his  distributive 
share  of  all  annuities,  tribal  funds,  lands,  and 
other  property,  the  same  as  though  he  had 
maintained  his  tribal  relations;  and  any  trans- 
fer, alienation  or  incumbrance  of  any  interest 
he  may  hold  or  claim  by  reason  of  his  former 
tribal  relations  shall  be  void." 

While  this  act  is  directed  particularly  at  Indians 
acquiring  homesteads  on  the  public  domain,  it  has 
been  referred  to  as  applying  to  any  Indians  aband- 
oning their  tribal  relations.  Oakes  v.  United  States, 
172  Fed.  305.  It  is  believed,  however,  that  this  act 
can  be  restricted  in  the  following  manner.  The  well- 
recognized  purpose  of  this  act  and  of  similar  acts 
preserving  interests  in  tribal  property  to  Indians 
abandoning  their  tribal  relations  was  to  induce 
Indians  to  leave  their  tribal  life  on  the  reservations 
and  to  take  up  the  habits  and  customs  of  civilized 
life  in  white  communities.  See  Oakes  v.  United 
States,  at  308;  United  States  v.  Besaw,  6  F.  (2d) 
694,  697  (Ct.  App.  D.  C.  1925) .  In  fact,  the  phrase 
"abandonment  of  tribal  relations"  has  continuously 
been  interpreted  as  meaning  a  physical  abandon- 
ment of  the  tribe  and  the  reservation  and  an  under- 
taking to  live  as  a  white  person.  An  example  of 
such  an  interpretation  of  the  phrase  in  the  act  of 
1875  is  the  Circular  of  Instructions  issued  by  the 
General  Land  Office  on  March  25,  1875,  requiring 
Indians  desiring  to  take  advantage  of  the  benetfis 
of  the  act  of  1875  to  make  affidavit  that  they  have 
adopted  the  habits  and  pursuits  of  civilized  life 
(2  C.L.O.  44)  .  In  all  cases  of  which  I  have  knowl- 
edge so  far  brought  into  court  or  before  the  De- 
partment for  adjudication  of  the  rights  of  Indians 
under  the  1875  or  1887  acts,  the  Indians  had  physi- 
cally abandoned  their  tribe  and  reservation  and 
this  was  assumed  to  prove  abandonment  of  tribal 
relations. 

In  view  of  this  purpose  of  Congress  to  induce 
Indians  to  leave  the  reservations  and  the  interpre- 
tation of  the  statutory  language  "abandonment  of 
tribal  relations"  it  may  be  said  that  the  act  of  1875 
would  not  apply  to  Indians  who  wish  to  relieve 
themselves  of  membership  in  a  tribe  but  who, 
nevertheless,  remain  upon  the  reservation  of  the 
tribe  and  continue  living  as  other  members  of  the 
tribe  and  continue  enjoying  the  Federal  protection 
of  reservation  life.  It  is  believed  that  the  problem 
presented  by  the  Superintendent  of  the  Cheyenne 
River  Agency  concerns  this  situation,  which  is 
likely  also  to  occur  in  other  places  where  a  tribe 
organizes  under  the  Reorganization  Act.  Certain 
Indians  who  are  opposed  to  such  organization  or 


otherwise  disaffected  wish  to  end  their  legal  con- 
nection with  the  tribe  and  yet  continue  their  habits 
and  mode  of  life  on  the  reservation.  In  my  opinion 
such  an  Indian  may  sever  his  legal  membership  but 
the  act  of  1875  would  not  apply  to  him  and  he 
could  not  claim  the  benefit  of  a  continuing  interest 
in  the  tribal  property.  In  addition  to  the  argument 
of  the  intent  of  the  1875  act  and  its  interpretation, 
it  may  be  said  that  such  an  Indian  continues  to 
enjoy  the  benefits  of  tribal  life  on  a  reservation 
protected  by  the  Government  whereas  other  In- 
dians who  leave  the  reservation  and  take  up  life 
in  white  communities  do  not  enjoy  these  benefits 
and  are  compensated  therefor  by  a  continuing  in- 
terest in  the  tribal  property. 

In  view  of  this  possible  distinction  I  would  sug- 
gest that  your  second  point  be  modified  to  provide 
that  so  long  as  an  Indian  who  has  severed  his  legal 
membership  with  the  tribe  continues  to  remain  on 
the  reservation  of  the  tribe  and  continues  his  life 
as  a  tribal  Indian  that  he  is  not  entitled  to  share  in 
undistributed  tribal  property. 

The  relinquishment  in  the  application  suggested 
in  your  point  4  should  also  be  limited  to  such  a 
situation,  as  the  act  of  1875  expressly  invalidates 
the  relinquishment  of  any  interest  in  tribal  prop- 
erty guaranteed  by  the  act.  As  an  Indian  is  always 
privileged  to  sever  his  membership  with  the  tribe 
(United  States  ex  rel.  Standing  Bear  v.  Cook  25 
Fed.  Cases  No.  14891) ,  recognition  of  such  a  right 
by  the  tribal  council  might  not  constitute  a  valid 
consideration  for  his  relinquishment.  However, 
since  the  severance  of  tribal  membership  while  re- 
maining on  the  reservation  of  the  tribe  and  con- 
tinuing life  among  the  other  members  of  the  tribe 
is  an  anomalous  and  confusing  situtation,  it  is  be- 
lieved that  recognition  by  the  tribal  council  of  the 
privilege  of  an  Indian  to  remain  on  the  reservation 
and  yet  to  sever  his  tribal  membership  would  be 
sufficient  consideration  for  his  relinquishment  in 
his  application  of  his  interest  in  the  property  of 
the  tribe  for  so  long  as  he  continues  to  remain  on 
the  reservation. 

In  all  events,  a  member  who  severs  his  member- 
ship with  the  tribe  would  not  be  entitled  to  the 
privileges  available  to  tribal  members  under  the 
constitution  and  charter  of  the  tribe,  particularly 
the  obtaining  of  an  assignment  of  tribal  land  and 
the  obtaining  of  a  loan  from  the  credit  funds.  If 
such  a  person  has  an  assignment  of  tribal  land  at 
the  time  he  severs  his  tribal  relations,  he  would  no 
longer  be  entitled  to  hold  such  an  assignment. 

In  connection  with  your  third  point,  on  the  in- 
terest of  the  heirs  of  such  a  person,  the  letter  should 
point  out  that  any  children  born  after  the  sever- 
ance of  membership  with  the  tribe  would  not  be 
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members  of  the  tribe  and  would  therefore  not  be 
entitled  to  share  in  tribal  property. 

Acting  Solicitor. 


Rosebud  Sioux— Adoption  of  Members 

April  12,  1938. 

Memorandum  for  the  Assistant  Secretary: 

The  attached  letter  to  the  Rosebud  Sioux  Tribal 
Council,  prepared  for  your  signature  by  the  Indian 
Office,  contains  several  erroneous  allegations.  The 
letter  states: 

"The  purpose  of  Section  2,  Article  II  in  the 
Rosebud  Constitution  is  to  enable  the  Council 
by  ordinance  to  prescribe  the  qualifications  of 
those  who  shall  be  considered  eligible  for  adop- 
tion and  to  outline  the  procedure  or  method 
necessary,  and  when  this  has  been  done  it 
would  be  the  responsibility  of  the  Council  to 
pass  and  act  on  all  applications.  There  would 
be  no  appeal  or  review  of  the  action  by  the 
Council." 

There  is  no  justification  for  this  peculiar  interpre- 
tation. The  provision  in  question  reads: 

"Sec.  2.  The  Tribal  Council  shall  have  power 
to  promulgate  ordinances,  subject  to  review  by 
the  Secretary  of  the  Interior,  covering  future 
membership  and  the  adoption  of  new  mem- 
bers." 

Certainly,  this  language  does  not  require  the  Coun- 
cil to  state  in  advance  by  detailed  ordinance  when 
it  will  and  when  it  will  not  adopt  a  member,  nor 
does  the  constitutional  provision  say  that  the  Secre- 
tary of  the  Interior  shall  not  have  the  right  to  re- 
view action  by  the  Council.  Indeed,  a  contrary 
position  has  been  taken  by  the  Department  in 
Circular  No.  3123,  dated  November  18,  1935,  in 
which  it  is  said  that  unless  there  is  a  specific  restric- 
tion upon  adoptions  which  prevents  the  adoption 
of  persons  not  related  by  marriage  or  descent  to 
members  of  the  tribe,  each  adoption  should  be  ap- 
proved by  the  Secretary  of  the  Interior.  The  Depart- 
ment was  unable  at  that  time  to  specify  in  advance 
the  exact  circumstances  under  which  the  adoption 
of  individual  Indians  would  be  approved  here.  I 
do  not  see  how  we  can  criticize  the  Indian  Council 
for  being  equally  unwilling  to  commit  itself  in  ad- 
vance on  all  possible  cases. 

The     letter     further     criticizes     the     ordinance 
adopted  by  the  Rosebud  Council  for  the  reason  that 


under  this  ordinance  an  adoption  fee  must  be  de- 
posited with  the  president  of  the  Council.  Objection 
is  made  that  "By  reference  to  the  Constitution  it 
will  be  noted  that  it  is  the  Treasurer's  duty  to  re- 
ceive such  funds  and  he  is  bonded  to  account  for 
them."  Actually,  the  Constitution  says  nothing 
about  custody  of  funds  and  the  bylaws  say  only  that 
"The  Council  Treasurer  shall  be  the  custodian  of 
all  monies  which  come  under  the  jurisdiction  or 
the  control  of  the  Rosebud  Sioux  Tribal  Council." 
I  do  not  think  that  a  deposited  fee  is  necessarily 
under  the  jurisdiction  or  in  control  of  the  Council. 
In  this  Department  and  elsewhere  a  clear  distinc- 
tion is  made  between  monies  deposited  with  an 
executive  officer  pending  consideration  of  a  matter 
and  monies  in  the  United  States  Treasury,  under 
the  control  of  Congress. 

Since  the  assigned  reasons  for  rescinding  the 
ordinance  are,  I  believe,  legally  untenable,  the 
ordinance  should  not  be  rescinded.  Inasmuch  as  this 
ordinance  was  approved  in  the  field,  positive  ap- 
proval by  you,  at  this  time,  is  unnecessary,  and  non- 
action will  have  the  effect  of  approval. 

I  suggest,  finally,  that  the  criticism  of  typographi- 
cal and  grammatical  errors,  in  proposed  letters  to 
the  Tribal  Council,  is  of  doubtful  propriety.  If 
there  is  any  criticism  of  these  matters,  it  should  be 
directed,  in  a  case  like  the  present,  to  the  superin- 
tendent of  the  reservation  who  approved  the  ordi- 
nance and  who  presumably  supplied  the  steno- 
graphic help  which  the  Council  required.  Certainly, 
we  would  not  think  of  criticizing  an  ordinance 
adopted  by  a  territorial  legislature,  for  instance,  on 
grounds  of  typographical  and  grammatical  inac- 
curacy, where  such  inaccuracies  do  not  raise  any 
substantial  question  of  interpretation. 


Nathan  R. 


Margold, 

Solicitor. 


Approved: 

Assistant  Secretary. 

Powers  of  Indian  Group  Organized  Under 
IRA  But  Not  As  Historical  Tribe 

April  15,  1938. 

Memorandum  to  Mr.  Zimmerman, 
Assistant  Commissioner  of 
Indian  Affairs. 

In  connection  with  the  matter  of  calling  elections 
on  the  constitutions  for  the  Lower  Sioux  Indian 
Community  and  the  Prairie  Island  Indian  Com- 
munity under  the  Pipestone  jurisdiction,  the  two 
constitutions  and  the  letters  addressed  to  the  two 
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constitutional  committees  have  been  revised  in  this 
office  to  accord  with  certain  legal  principles. 

Neither  of  these  two  Indian  groups  constitutes  a 
tribe  but  each  is  being  organized  on  the  basis  of 
their  residence  upon  reserved  land.  After  careful 
consideration  in  the  Solicitor's  Office  it  has  been 
determined  that  under  section  16  of  the  Indian  Re- 
organization Act  a  group  of  Indians  which  is  organ- 
ized on  the  basis  of  a  reservation  and  which  is  not 
an  historical  tribe  may  not  have  all  of  the  powers 
enumerated  in  the  Solicitor's  opinion  on  the  Powers 
of  Indian  Tribes  dated  October  25,  1934.  The  group 
may  not  have  such  of  those  powers  as  rest  upon  the 
sovereign  capacity  of  the  tribe  but  may  have  those 
powers  which  are  incidental  to  its  ownership  of 
property  and  to  its  carrying  on  of  business,  and 
those  which  may  be  delegated  by  the  Secretary  of 
the  Interior. 

In  the  case  of  these  two  communities  three  of  the 
powers  listed  in  the  constitutions  have  been  found 
not  to  be  within  the  permissible  limits  of  the  powers 
for  such  group.  These  powers  were  the  power  to 
condemn  land  of  members  of  the  community,  to 
regulate  the  inheritance  of  the  property  of  mem- 
bers of  the  community,  and  to  levy  taxes  upon 
members  of  the  community.  The  first  two  powers 
were  eliminated  but  the  last  was  modified  to  restrict 
it  to  a  permissible  scope  by  allowing  the  levying  of 
assessments  upon  members  of  the  tribe  for  the  use 
of  community  property  and  privileges.  As  these  as- 
sessments would  be  incidental  to  the  ownership  of 
community  property,  it  is  considered  that  the  com- 
munity would  be  privileged  to  impose  them.  The 
reasons  for  these  changes  were  reported  to  the  In- 
dians in  the  letters  to  the  constitutional  committees. 
It  is  believed  that  the  Indians  will  have  no  objec- 
tions to  these  changes  but  if  they  should  have  they 
may  seek  the  postponement  of  the  elections  as 
already  suggested  in  the  letters  addressed  to  the 
committees.  The  remaining  powers  were  found  jus- 
tified on  the  basis  of  one  of  the  above-mentioned 
principles.  The  power  over  law  and  order  is  made 
subject  to  review  by  the  Secretary  of  the  Interior 
and  may  be  sustained  as  a  delegation  of  power. 

As  these  changes  were  legally  necessary  and  did 
not  involve  considerations  of  policy  and  as  there 
has  been  prolonged  delay  in  calling  the  elections 
for  these  two  communities,  the  above  changes  were 
made  in  this  office  without  returning  the  files  to 
the  Indian  Office.  It  is  requested  that  you  call  this 
memorandum  to  the  attention  of  the  Organization 
Division  in  order  that  the  above  stated  legal  prin- 
ciples may  be  followed  in  future  cases  of  organiza- 
tion of  Indians  upon  the  basis  of  residence  on  a 
reservation. 

Solicitor. 


Oklahoma  Indian  Welfare  Act- 
Cooperative 


April  22,  1938. 
Memorandum  for  the  Secretary: 

With  the  memorandum  addressed  to  you  from, 
Mr.  Herrick,  Acting  Commissioner  of  Indian  Af- 
fairs, dated  October  28,  1937,  transmitted  here-i 
with,  there  was  attached  a  compilation  of  provi- 
sions of  Oklahoma  Laws,  which  were  deemed  rele- 
vant for  the  purpose  of  considering  what  Okla- 
homa laws  would  be  applicable  to  cooperative  as- 
sociations organized  under  section  49  of  the  Okla- 
homa Indian  Welfare  Act  (49  Stat.  1967  June  26,'. 
1936)  .  Mr.  Herrick  in  his  memorandum  asked  to 
be  advised  which  provisions  of  the  Oklahoma  law.i 
if  any,  would  govern  these  cooperative  associations 
and  recommended  that  such  provisions  be  com-' 
piled  and  furnished  to  the  associations.  He  also 
asked  that  if  it  is  determined  that  the  cooperatives! 
must  comply  with  some  provisions  of  Oklahoma 
law,  representatives  of  the  credit  section  of  the  In- 
dian Office  be  permitted  to  discuss  the  provisions 
informally  with  one  of  your  representatives.  Con- 
sideration of  this  question  in  this  office  was  de-i 
layed  by  pressure  of  other  work  and  the  need  for 
extended  study  of  the  problem. 

The  problem  is  as  follows:  Section  4  of  the  Okla-i 
homa  Indian  Welfare  Act,  hereinafter  referred  to 
as   the  Welfare  Act,   provides: 

'Any  ten  or  more  Indians,  as  determined 
by  the  official  tribal  rolls,  or  Indian  descend- 
ants of  such  enrolled  members,  or  Indians  as 
defined  in  the  Act  of  June  18,  1934  (48  Stat.  • 
984) ,  who  reside  within  the  State  of  Okla- 
homa in  convenient  proximity  to  each  other 
may  receive  from  the  Secretary  of  the  Inte- 
rior a  charter  as  a  local  cooperative  association 
for  any  one  or  more  of  the  following  purposes: 
Credit  administration  production  marketing 
consumers'  protection,  or  land  management. 
The  provisions  of  this  Act,  the  regulations  of 
the  Secretary  of  the  Interior,  and  the  charters 
of  the  cooperative  associations  issued  pursuant 
thereto  shall  govern  such  cooperative  associa- 
tions: Provided,  That  in  those  matters  not  cov- 
ered by  said  Act,  regulations,  or  charters,  the 
laws  of  the  State  of  Oklahoma,  if  applicable 
shall  govern. 

Further  regulations  are  provided  for  in  section  9 
of  the  Welfare  Act. 

"The    Secretary    of    the    Interior    is    hereby 
authorized  to  prescribe  such  rules  and  regula- 
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tions  of  this  Act.  All  Acts  or  parts  of  Acts  in- 
consistent herewith  are  hereby  repealed." 

Since  the  cooperative  associations  which  may  be 
chartered  by  the  Secretary  of  the  Interior  under 
section  4  are  to  be  governed  by  the  laws  of  Okla- 
homa except  for  those  matters  covered  by  the 
Welfare  Act,  the  regulations  of  the  Secretary  and 
the  charters  of  the  associations,  it  is  necessary  to 
determine,  either  from  time  to  time  as  occasion 
arises  or  in  a  general  way  in  advance,  what  pro- 
visions of  Oklahoma  law  are  applicable. 

The  lengthy  memorandum  attached  to  Mr. 
Herrick's  communication  quotes,  digests,  or  refers 
to  a  large  number  of  Oklahoma  laws,  together  with 
provisions  deemed  relevant  from  the  Welfare  Act, 
the  regulations  of  the  Department,  and  the  char- 
ters and  bylaws  of  Indian  cooperative  associations. 
However,  in  addition  to  this  compilation  certain 
questions  are  raised  by  the  introductory  statements 
in  this  memorandum.  These  questions  should  be 
disposed  of  before  discussion  of  the  applicability 
of  the  laws  included  in  the  memorandum. 

Preliminary   Questions. 

1.  It  is  assumed  in  the  memorandum  that  the 
regulations  of  the  Secretary  of  the  Interior  referred 
to  in  section  4  of  the  Welfare  Act  include  any  of 
the  regulations  prescribed  by  the  Secretary  to  carry 
out  the  provisions  of  the  act,  as  provided  in  sec- 
tion 9.  For  example,  the  regulations  governing 
loans  to  the  associations  would  take  precedence 
over  the  Oklahoma  law  as  well  as  regulations  gov- 
erning the  organization  of  the  associations.  I  be- 
lieve this  assumption  is  correct,  but  I  doubt 
whether  it  will  lead  to  confusion  as  suggested  in  the 
memorandum  since  the  associations  will  undoubt- 
edly be  governed  by  the  loan  regulations  for  an 
extended  period  of  their  existence  and  since  it  is 
to  be  expected  that  the  obligations  of  indebtedness 
will  be  covered  by  regulations  peculiar  to  that 
situation. 

2.  It  is  assumed  in  the  memorandum  that  the 
provisions  of  the  bylaws  of  the  associations  do  not 
prevail  over  Oklahoma  law  unless  those  provisions 
are  specifically  required  in  regulations  of  the  Sec- 
retary; but  doubt  is  expressed  whether  provisions 
of  the  bylaws  would  prevail  over  Oklahoma  law 
if  the  subject  of  the  provisions  was  required  by 
the  regulations  to  be  included  in  the  bylaws  but 
the  particular  provisions  incorporated  in  the  by- 
laws were  not,  specifically  required  by  the  regula- 
:ions.  This  situation  is  illustrated  by  sections  2  (a) 
tnd  2  (b)  of  the  regulations  for  loans  to  Indian 
:ooperatives.  Section  2  (a)  provides  that  the  by- 
aws  shall  include  adequate  provisions  on  a  large 
lumber    of   different    subjects,    such    as    the    time, 


place  and  manner  of  holding,  calling  and  adjourn- 
ing meetings;  the  number,  titles,  tenure  of  office, 
powers  and  duties  and  manner  of  election  of  offi- 
cers, directors  and  committees;  the  manner  of 
making  disbursements  and  keeping  accounts;  and 
the  manner  of  issue,  transfer  and  retirement  of 
stock.  On  the  other  hand,  section  2  (b)  specifies 
certain  particular  provisions  which  must  be  in- 
cluded in  the  bylaws.  The  provisions  included  in 
the  bylaws  pursuant  to  section  2  (b)  clearly  prevail 
over  Oklahoma  law.  In  addition  I  am  of  the  opinion 
that  the  provisions  included  in  the  bylaws  pursuant 
to  section  2  (a)  of  the  regulations  also  prevail  over 
Oklahoma  law.  The  regulations  intend  by  section 
2(a)  to  authorize  the  cooperative  to  exercise  dis- 
cretion in  the  formulation  of  the  provisions  re- 
quired to  be  covered;  and  in  providing  sample 
bylaws  which  contain  such  provisions  and  which 
are  required  to  be  followed  at  least  as  to  general 
order  and  form,  the  regulations  clearly  indicate 
that  the  cooperative  is  not  bound  by  the  require- 
ments on  the  subjects  included  in  the  Oklahoma 
statutes.  Otherwise,  this  portion  of  the  regulations 
would  be  nugatory. 

3.  The  memorandum  discusses  the  chapters  in 
the  compilations  of  Oklahoma  statutes,  which  may 
relate  to  the  various  types  of  Indian  cooperatives. 
It  points  out  that  the  sections  9909  (a)  -9909  (x) 
of  the  1936  Supplement  to  Oklahoma  Statutes, 
1931,  provide  for  cooperative  credit  organizations; 
that  sections  9870-9893  of  Oklahoma  Statutes, 
1931,  provide  for  cooperative  associations  for  the 
processing,  marketing,  etc.  of  agricultural  and  hor- 
ticultural products;  and  that  section  9893  provides 
that  the  cooperative  associations  shall  be  subject 
to  the  general  corporation  laws  of  Oklahoma  ex- 
cept when  such  laws  are  inconsistent  with  the  laws 
for  the  cooperative  associations.  Question  is  raised 
whether  Indian  cooperative  associations  for  pro- 
duction only,  or  for  consumers'  protection  only,  or 
for  consumers'  protection  only,  or  land  manage- 
ment would  come  within  the  provisions  of  sections 
9870-9893.  In  this  discussion  the  memorandum 
omits  reference  to  the  provisions  of  the  Oklahoma 
law  for  "cooperative  corporations"  contained  in 
sections  9894-9909  in  the  same  chapter  and  article 
as  the  provisions  for  cooperative  associations.  In 
the  compilation  of  the  provisions  on  cooperative 
corporations  in  the  part  of  the  memorandum  set- 
ting forth  the  Oklahoma  laws  there  is  a  statement 
that  Indian  groups  will  probably  not  be  organized 
as  corporations  for  conducting  operations  on  a 
cooperative  plan  as  contemplated  in  these  provi- 
sions. It  is  believed  that  this  dismissal  of  the 
Oklahoma  statutes  on  cooperative  corporations  is 
misleading.  The  provisions  for  cooperative  cor- 
porations   do    contemplate    associations    somewhat 
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different  from  cooperative  associations  organized 
under  sections  9870-9893.  The  latter  are  associa- 
tions primarily  to  render  services  to  producer  mem- 
bers and  are  to  be  organized  without  stock,  whereas 
the  former  cover  cooperatives  carrying  on  any  pro- 
duction, mercantile  or  industrial  business,  and 
utilizing  capital  stock.  It  would  seem  that  the  In- 
dian production,  consumer  retail  service,  or  land 
management  cooperatives  might  come  within  the 
type  of  cooperatives  covered  by  the  provisions  of 
Oklahoma  law  dealing  with  "cooperative  corpora- 
tions." On  the  other  hand,  the  Indian  coopera- 
tives for  processing  and  marketing  may  be  more 
analogous  to  the  type  of  cooperatives  covered  by 
the  Oklahoma  provisions  for  "cooperative  associa- 
tions," particularly  if  they  are  organized  without 
stock. 

In  determining  the  applicability  of  Oklahoma 
laws,  first  consideration  should  be  given  to  those 
laws  which  specifically  cover  the  type  of  organiza- 
tions which  the  Indians  are  forming.  After  such 
consideration,  attention  can  be  given,  if  necessary, 
to  the  general  corporation  laws  of  Oklahoma. 

4.  The  memorandum  suggests  that  it  may  be 
possible  to  avoid  the  applicability  of  a  number  of 
the  sections  of  the  Oklahoma  statutes,  by  modify- 
ing the  Indian  regulations  and  charters  so  as  to 
issue  charters  to  "cooperative  associations  as  such" 
rather  than  to  the  associations  as  corporations.  The 
suggestion  is  founded  upon  an  assumption  that  the 
Indian  cooperative  associations  need  not  be  and 
possibly  should  not  be  incorporated  and  recog- 
nized as  corporations.  This  rests,  in  my  opinion, 
upon  a  doubtful  interpretation  of  section  4  of  the 
Welfare  Act  which  authorizes  the  Secretary  of  the 
Interior  to  issue  "charters"  to  cooperative  asso- 
ciations. In  view  of  the  history  and  present  day 
usage  of  the  word  "charter"  its  primary  meaning  is 
a  grant  of  corporate  existence  to  an  association  of 
individuals  from  a  sovereign  state.  Thompson  on 
Corporations,  3d,  Ed.,  Vol.  1,  Sec.  160.  The  funda- 
mental distinction  between  an  unincorporated  as- 
sociation and  an  incorporated  association  is  that 
the  former  is  a  group  of  individuals  acting  to- 
gether under  the  common  law,  whereas  the  latter 
is  an  association  which  has  acquired  a  separate 
legal  personality  by  virtue  of  a  grant,  under  gen- 
eral or  special  statute,  from  a  sovereign  state.  If 
Congress  intended  only  unincorporated  associations 
among  Indians  no  provision  need  have  been  made 
for  the  chartering  of  the  associations  by  the  Sec- 
retary of  the  Interior  as  the  agent  of  the  Federal 
Government. 

5.  The  memorandum  assumes  that  provisions  of 
Oklahoma  Law  which  may  be  found  to  be  appli- 
cable may  nevertheless  be  avoided  through  cover- 
ing the  matter  which  is  the  subject  of  the  Okla- 
homa law  into  the  regulations  of  the  Secretary  or 


into  the  charters  of  the  associations.  This  may  be 
done,  in  my  opinion,  in  most  instances.  However, 
there  may  be  some  provisions  which  could  not  be 
so  avoided  or  which  the  Department  might  hesitate 
to  attempt  to  avoid,  such  as  the  provisions  defin- 
ing criminal  activities  on  the  part  of  a  corporation 
or  the  directors  of  a  corporation. 

6.  The  memorandum  states  that  provisions  of 
Oklahoma  law  dealing  with  foreign  corporations 
have  been  set  forth  in  view  of  the  possibility  that 
Indian  cooperatives  incorporated  by  the  Federal 
Government  might  be  considered  foreign  corpora- 
tions within  the  terms  of  Oklahoma  Law.  The  pro- 
visions dealing  with  foreign  corporations  may  be 
safely  disregarded,  as  it  has  been  repeatedly  decided 
that  corporations  formed  by  national  laws  are  to 
be  considered  not  as  foreign  corporations,  but  as 
domestic  corporations  with  the  States  in  which 
they  do  business.  Fisher  ■b1  Van  Gilder  v.  First  Trust 
Joint  Stock  Land  Bank,  210  Iowa  531,  231  N.W. 
671;  In  re  Cushing's  Estate,  82  N.Y.  Sup.  795;  Texas 
and  Pacific  Ry.  Co.  v.  Weatherby,  41  Tex.  Civ  App. 
409,  92  S.W.  58;  Fletcher  on  Corporations,  Vol.  9, 
Sec.  4314,  Vol.  10,  Sec.  4739,  Vol.  17,  Sec.  8291; 
Thompson  on  Corporations,  3d  Ed.,  Vol.  1,  Sees. 
146,    158. 

Applicability  of  Oklahoma  Laws. 


The  applicability  of  Oklahoma  laws  to  Indian 
cooperative  associations  organized  under  section  4, 
of  the  Oklahoma  Act  is  discussed  in  terms  of  cer-  • 
tain  basic  principles.  It  has  not  been  deemed  , 
necessary  at  this  time  to  undertake  the  burden  of 
specifying  whether  each  particular  statute  cited 
in  the  memorandum  applies  to  any  one  or  all  types 
of  Indian  cooperatives  in  Oklahoma.  However,  the 
compilation  of  Oklahoma  statutes  has  been  re- 
viewed in  detail  and  it  is  believed  that  they  would 
all  be  embraced  within  the  principles  to  be  dis- 
cussed. If  the  application  of  any  specific  statute 
is  considered  by  the  Indian  Office,  informal  discus- 
sion with  representatives  of  this  office  may  be  had 
at  any  time. 

The  memorandum  assumes,  in  commenting  upon 
the  Oklahoma  statutes,  that  the  Oklahoma  statutes 
govern  in  all  cases  unless  the  express  substance  of 
the  provision  is  included  in  the  Welfare  Act,  the 
regulations  of  the  Secretary  or  the  charters  of  the 
associations.  This  assumption  is,  in  my  opinion, 
too  broad.  There  are  certain  other  considerations 
which  militate  against  the  application  of  Okla- 
homa lows,  Oklahoma  laws  not  applying  to  In- 
dian   Cooperative    Associations. 

1.  Oklahoma  laws  which  establish  prerequisites  to 

obtaining  corporate  status  or  the  right  to  do  busi- 
ness in  Oklahoma  as  a  corporation  are  believed  to 
have   no   application    to  Indian   cooperatives.    Ex- 
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amples  of  such  laws  are  section  9873  of  the  Okla- 
homa Statutes,  1931,  which  provide  that  articles 
of  associations  must  be  transmitted  to  the  Secre- 
:  tary  of  State  for  filing  and  recording  and  to  the 
county  commissioner  in  the  county  in  which  the 
association  is  located,  if  the  Secretary  of  State  has 
issued  a  certificate  to  such  association.  The  memo- 
randum assumes  that  this  would  apply  to  the  In- 
•  dian  cooperative  associations  since  the  Secretary 
of  State  and  county  commissioner  in  Oklahoma 
perform  simply  routine  functions.  However,  it  is 
this  function  which  serves  to  incorporate  the  asso- 
ciation. The  Indian  associations  being  incorporated 
by  the  Federal  Government  cannot  be  subjected  to 
the  process  of  incorporation  by  the  State  Govern- 
ment. Similar  statutes  are  statutes  requiring  the 
'payment  of  filing  fees  or  the  filing  of  the  names  of 
officers  before  the  association  is  privileged  to  op- 
erate as  a  corporation.  Sections  9889,  Okla.  Stat. 
1931.  9909b,  Okla.  Supp.  1936;  13628,  Okla. 
Constit.  My  reason  for  stating  that  such  statutes 
>are  not  applicable  is  primarily  that  the  subject  of 
■incorporation  would  seem  to  be  covered  by  the 
Oklahoma  Indian  Welfare  Act.  However,  the  fun- 
damental principle  of  Federal  Government  that  a 
State  cannot  place  conditions  upon  the  existence 
of  a  Federal  agency  (McCulloch  v.  Maryland)  ,  4 
Wheat.  315,  Fletcher  on  Corporations,  Vol.  14,  Sec. 
6685)  should  also  be  considered.  In  view  of  this 
i  principle  section  4  of  the  Welfare  Act  should  be 
construed  only  as  permitting  application  of  certain 
State  laws  to  the  affairs  of  Federal  corporations, 
whose  existence  itself  is  beyond  the  State's  reach. 
IjAny  other  construction  could  hardly  have  been 
the  intent  of  Congress. 

2.  For  similar  reasons,  in  my  opinion,  State  laws 
permitting  State  agencies  to  dissolve  corporations 
would  not  be  held  to  apply  to  the  Indian  coopera- 
tives. Examples  of  such  laws  are  section  9909h, 
Okla.  Supp.  1936,  authorizing  the  Bank  Commis- 
sioner to  liquidate  credit  unions,  and  section  9780, 
Okla.  Stat.  1931,  authorizing  action  by  the  county 
attorney  for  involuntary  dissolution  of  a  corpora- 
tion. Section  5  of  the  Welfare  Act  and  section  9 
of  the  cooperative  charter,  in  providing  for  dissolu- 
tion of  the  cooperatives  by  Secretarial  action  with 
|Uhe  concurrence  of  a  majority  vote  of  the  member- 
ship or  by  Act  of  Congress,  would  seem  to  cover 
the  subject  of  dissolution.  In  any  event  a  construc- 
tion of  the  Welfare  Act  to  permit  dissolution  of 
;the  cooperatives  by  State  action  would  seem  abhor- 
rent to  the  principle  above  discussed. 

As  long  as  the  cooperatives  are  borrowers  from 
the  Indian  credit  funds,  supervision  of  their  fi- 
nances and  action  in  the  event  of  insolvency  would 
seem  to  be  covered  by  the  reguations  for  loans  to 
Indian  cooperatives  and  credit  associations,  and 
supervision  by  the  Rank  Commissioner  under  sec- 


tions 9909,  c,  g  and  k,  Okla.  Supp.  1936,  or  similar 
activities  by  State  agencies  would  seem  to  be  ex- 
cluded. However,  when  no  longer  indebted  to  the 
United  States  and  subject  to  the  loan  regulations, 
the  cooperatives  might  be  subject  to  supervision 
and  regulation  by  State  agencies,  unless  barred  by 
future  regulations  of  the  Department,  as  such 
State  activities  would  not  affect  the  existence  of 
the  cooperatives.  Upholding  the  authority  of  State 
agencies  to  regulate  activities  of  Federal  corpora- 
tions where  Congress  has  authorized  the  corpora- 
tions to  carry  on  such  activities,  subject  to  State 
laws,  is  the  case  of  First  National  Batik  v.  Fellows, 
244   U.S.   416. 

3.  Oklahoma  laws  setting  forth  in  detail  the 
organizations  and  structure  of  corporations  would 
not  in  my  opinion  apply  to  Indian  cooperatives 
where  the  substance,  though  not  all  the  details,  of 
the  Oklahoma  laws  are  included  in  the  regulations 
of  the  Department  or  in  the  charters  of  the  associa- 
tion or  in  the  provisions  of  the  bylaws  authorized 
by  the  regulations.  For  example,  section  9874, 
Okla.  Stat.  1931,  contains  an  elaborate  procedure 
for  the  statement  of  articles  of  association  in- 
cluding notice,  number  of  votes  necessary  and  the 
recording  of  the  amendment.  The  charters  of  the 
Indian  associations  provide  simply  for  an  amend- 
ment to  be  passed  by  majority  vote  of  the  members 
present  and  to  be  approved  by  the  Secretary  of  the 
Interior.  It  is  believed  that  such  a  provision  in  the 
charter  makes  the  process  of  amendment  a  matter 
covered  by  the  charter  as  contemplated  by  section 
4  of  the  Welfare  Act,  and  that  the  Indian  associa- 
tions are  not  bound  to  supplement  the  charter  pro- 
visions with  details  drawn  from  the  Oklahoma 
laws.  This  principle  is  of  great  importance  in  view 
of  the  possible  extent  of  its  application.  Sections 
2  (a)  and  2  (b)  of  the  regulations  for  loans  to  In- 
dian cooperatives,  previously  referred  to,  cover  a 
large  number  of  subjects  involved  in  the  organiza- 
tion and  structure  of  a  cooperative  association. 
These  same  subjects  are  treated  in  great  detail  in 
the  Oklahoma  statutes,  for  each  type  of  corpora- 
tion which  the  Oklahoma  statutes  deal  with.  It 
would  seem  that  the  details  of  internal  structure 
set  forth  in  the  Oklahoma  laws  need  not  be  drawn 
upon  to  fill  in  or  to  overrule  the  provisions  gov- 
erning the  structure  of  the  Indian  cooperatives 
which  are  included  in  either  the  regulations  or  the 
charters  of  the  bylaw  provisions  drafted  pur- 
suant to  authority  in   the  regulations. 

OKLAHOMA  LAWS  APPLYING 
TO  INDIAN  COOPERATIVES. 

1.  Oklahoma  laws  which  may  be  said  clearly  to 
apply  to  the  activities  of  Indian  cooperative  asso- 
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ciations  are,  first  of  all,  laws  governing  the  busi- 
ness transactions  of  the  associations.  Familiar  ex- 
amples of  this  are  laws  setting  forth  the  legal  in- 
cidents of  mortgages,  notes  and  contracts,  and  the 
requisites  to  valid  execution  of  such  documents  by 
corporations.  Related  to  this  type  of  transactions 
are  the  intra-corporation  activities  surrounding  sale 
and  transfer  of  stock,  marketing  contracts  with 
the  members  of  the  associations,  the  legal  effect  of 
action  by  the  association  in  handling  products  for 
members,  the  liability  of  the  directors,  and  similar- 
activities  carried  on  in  the  course  of  the  internal 
operations  of  the  corporation. 

2.  Oklahoma  laws  which  grant  privileges  to 
corporations  or  impose  limitations  on  corporate 
activities  in  addition  to  those  privileges  and  lim- 
itations included  in  the  Welfare  Act  or  the  regu- 
lations or  charters  of  the  Indian  associations  would 
seem  to  apply  to  the  associations.  For  example,  the 
provision  permitting  proxy  voting  in  the  case  of 
cooperative  associations  (sec.  9878,  Okla.  Stat. 
1931)  and  the  provisions  forbidding  proxy  voting 
in  the  case  of  credit  associations  (sec.  9909,  Okla. 
Supp.  1936)  ;  similarly,  the  provision  permitting 
the  setting  aside  of  a  working  fund  in  the  case  of 
cooperative  associations  (sec.  988G,  Okla.  Stat. 
1931) ,  and  the  provisions  permitting  them  to  make 
marketing   agreements,    implemented    by    penalties 

(sec.  9882,  Okla.  Stat.  1931)  ;  also  the  provision 
permitting  credit  associations  to  borrow  funds  up 
to  a  certain  amount  (which  would  not  apply  to 
Indian  credit  associations  so  long  as  they  are  bound 
by  a  loan  application  not  to  borrow  from  other 
sources  than  the  United  States) ,  and  provisions 
limiting  the  privilege  of  directors  and  officers  to 
borrow  from  a  credit  association  (sees.  9909  p.  q. 
Okla.    Supp.    1936). 

3.  Oklahoma  laws  which  define  crimes  commit- 
ted by  corporations  or  officers  of  corporations 
would  almost  certainly  apply  to  Indian  coopera- 
tives. Such  statutes  are  those  defining  and  punish- 
ing fraud  (sees.  2160-2174  Okla.  Stat.  1931)  and 
those  prohibiting  actions  against  public  policy 
such  as  the  influencing  of  voting  or  the  contribut- 
ing to  campaign  funds  (sees.  5858,  5859,  Okla. 
Stat.    1931). 

It  is  believed  that  the  foregoing  principles  are 
sufficient  to  guide  the  Indian  Office  in  its  prelim- 
inary consideration  of  the  need  and  desirability 
of  amending  departmental  regulations  to  include 
subjects  covered  by  Oklahoma  laws. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Pueblo  Lands— Taxability 

April  23,  1938. 

William  A.  Brophy,  Esq., 

806  First  National  Bank  Building, 

Albuquerque,  New  Mexico. 

My  Dear  Mr.  Brophy: 

Reference  is  made  to  your  two  letters  of  April 
1  regarding  the  taxability  of  lands  heretofore  pur- 
chased from  the  Pueblo  Indians,  and  suggesting 
that  in  the  case  of  a  proposed  purchase  for  the 
Taos  Pueblo  the  title  be  taken  in  the  United 
States  in  trust  for  the  Pueblo. 

The  question  of  the  right  of  the  State  to  tax 
lands  purchased  and  conveyed  to  the  Pueblos  is 
covered  by  my  letter  to  you  under  date  of  April  6, 
and  its  enclosures. 

The  question  of  whether  title  to  the  lands  should 
be  conveyed  to  the  Pueblos  or  to  the  United  States 
in  trust  was  considered  in  1929  by  the  then  Solici- 
tor, and  in  an  opinion  dated  August  7,  1929  (52 
L.D.  694)  .  he  stated: 

"With  regard  to  the  character  of  title  to  be 
conveyed,  that  is,  whether  the  conveyance 
should  run  to  the  United  States  in  trust  for 
the  Indians  or  direct  to  the  respective  Pueblos, 
I  find  that  no  clear  direction  on  this  point  is 
contained  in  the  act  of  1924  or  in  either  of  the 
appropriation  acts  above  referred  to.  It  ap- 
pears from  the  papers  accompanying  the  sub- 
mission, however,  that  the  moneys  to  be  used 
in  effecting  these  purchases  belong  to  the  In- 
dians as  a  result  of  appropriations  made  by 
Congress  to  compensate  them  for  the  loss  of 
lands  and  water  rights,  title  to  which  was 
found  to  have  vested  in  non-Indian  claimants, 
which  moneys  are  carried  in  the  United  States 
Treasury  to  the  credit  of  the  Pueblos  entitled 
thereto.  (See  section  7  of  the  act  of  1924.) 
Moreover,  as  we  have  seen,  the  tracts  to  be 
purchased  were  originally  held  by  the  Indians 
in  communal  fee  simple  ownership  and  are  sur- 
rounded by  other  lands  held  by  the  Indians 
under  the  same  sort  of  title.  These  considera- 
tions, in  the  absence  of  any  express  direction 
by  Congress  in  the  matter,  but  lead  to  the  con- 
clusion that  the  intention  was  to  remove  these 
non-Indian  claimants  by  purchase  of  their 
rights  and  restore  the  lands  to  their  original 
status,  and  I  am  therefore  of  the  opinion  that 
the  conveyance  in  question  should  run  not  to 
the  United  States  in  trust  for  the  Indians,  but 
direct  to  the  respective  Pueblos,  to  be  held  by 


May  14,  1938 


Opinions  of  the  Solicitor 


819 


them  in  the  same  manner  and  subject  to  the 
same  tenure  as  other  lands  included  in  the 
original    Pueblo    grants." 

Subsequent  legislation  found  in  the  act  of  May 
31,  1933  (48  Stat.  108) ,  requires  that  expenditures 
of  Pueblo  tribal  funds  in  making  land  purchases 
be  approved  by  the  governing  authorities  of  the  re- 
spective Pueblos  and  authorizes  the  governing  au- 
thorities to  initiate  matters  pertaining  to  the  pur- 
chase of  lands.  In  view  of  these  statutory  provi- 
sions I  see  no  reason  why  the  governing  authori- 
ties of  the  Pueblos  may  not  authorize  the  convey- 
ance of  title  to  the  United  States  in  trust.  While  it 
is  my  opinion,  for  reasons  already  communicated 
to  you,  that  the  lands  conveyed  to  the  Pueblos  un- 
der authority  of  the  act  of  1924  and  subsequent  acts 
are  not  taxable,  the  taking  of  title  in  the  United 
States  doubtless  would  remove  any  possible  con- 
troversy over  the  question.  I  suggest  that  you  dis- 
cuss the  matter  with  Superintendent  Aborle  and,  if 
deemed  advisable  so  to  do,  arrangements  may  then 
be  made  for  obtaining  the  necessary  authorizations 
from   the   various   Pueblo  authorities. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Five  Civilized  Tribes— Leases 


May  14,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Attorney  General  rec- 
ommending the  institution  of  a  suit  to  cancel  three 
agricultural  leases  and  a  deed  executed  by  certain 
heirs  of  Jonas  Bohanan,  a  deceased  full  blood 
Choctaw  Indian,  is  returned  for  further  considera- 
tion. 

The  deed  and  the  leases  cover  lands  allotted  to 
Jonas  Bohanan  as  homestead  and  surplus.  Both 
were  restricted  against  alienation  during  the  life- 
time of  the  allottee.  A  part  of  the  homestead,  de- 
scribed as  lots  1  and  2  of  Sec.  5,  and  a  part  of  the 
surplus  described  as  the  SV2  NEV4  T.  3  S.  R.  5  W., 
had  been  designated  as  tax  exempt  by  the  allottee 
pursuant  to  the  provisions  of  the  act  of  May  10, 
1928  (45  Stat.  495)  .  The  remaining  lands  became 
taxable  on  and  after  April  26,  1931.  These  taxable 
lands  upon  the  death  of  the  allottee  descended  to 
his  heirs  free  from  all  restrictions,  they  being  of 
less  than  the  full  blood  (section  9  act  of  May  27 
1908,  35  Stat.  312,  Sol.  op.  of  March  14,  1934,  54 
I.D.    382) .   The    three   leases   and    the   deed    thus 


appear  to  be  valid  in  so  far  as  they  cover  the  re- 
maining lands  not  designated  as  tax  exempt. 

Under  the  provisions  of  the  Act  of  January  27, 
1933  (47  Stat.  777) ,  as  interpreted  in  the  opinion 
of  March  14,  1934,  supra,  the  restricted  tax  exempt 
lands  passed  to  the  heirs  subject  to  the  restric- 
tions against  alienation  which  bound  the  lands  in 
the  hands  of  the  allottee.  As  these  restrictions  op- 
erate to  prevent  alienation  of  the  lands  without  the 
approval  of  the  Secretary  of  the  Interior  it  follows 
that  the  deed  in  so  far  as  the  restricted  tax  exempt 
lands  are  concerned  is  invalid  unless  approved  by 
the  Secretary  of  the  Interior.  Such  approval  has 
not    been    given. 

With  respect  to  the  3  agricultural  leases  the  letter 
to   the   Attorney   General   states: 

"Under  the  provisions  of  the  Act  of  Febru- 
ary 11,  1936  (49  Stat.  1135),  farming  and  graz- 
ing leases  executed  by  members  of  the  5  Civi- 
lized Tribes  of  one  half  or  more  Indian  blood 
are  subject  to  approval  of  the  Agency  Super- 
intendent. The  leases  mentioned  herein  were 
not  approved.  They  were  executed  prior  to  the 
enactment  of  the  Act  of  February  11,  1936, 
but  it  is  believed  they  are  void  under  the  pro- 
visions of  the  Act  of  January  27,  1933  (47  Stat. 
777) ." 

As  the  3  leases  were  executed  prior  to  February 
11,  1936,  the  act  of  Congress  of  that  date  is  clearly 
without  application.  The  act  of  January  27,  1933, 
on  which  you  rely,  is  misapplied.  The  leases,  which 
were  executed  for  periods  of  five  years,  cover  the 
entire  allotment  of  the  deceased  allottee  including 
the  tax  exempt  lands  and  those  not  designated  as 
tax  exempt.  As  pointed  out  above,  all  restrictions 
against  alienation  of  the  lands  not  designated  as 
tax  exempt,  were  removed  by  the  death  of  the 
allottee  and  the  heirs  were  free  to  lease  those  lands 
at  will.  The  existing  restrictions  on  the  tax  exempt 
lands  did  not  terminate  with  the  death  of  the 
allottee  but  remained  in  full  force  and  effect.  These 
restrictions  in  so  far  as  the  leasing  of  the  lands 
under  consideration  is  concerned  are  found  in 
section  2  of  the  act  of  May,  1908,  supra.  Under 
that  section  the  allottee  could  lease  his  surplus 
lands  for  a  period  of  not  exceeding  five  years  and 
his  homestead  lands  for  a  period  of  not  exceeding 
one  year  for  agricultural  purposes  without  the 
approval  of  the  Secretary  of  the  Interior.  His  heirs 
could,  of  course,  do  likewise.  As  hereinbefore  stated 
the  tax  exempt  lands  include  part  of  the  homestead 
and  part  of  the  surplus.  The  statutory  leasing  lim- 
itation of  5  years  not  having  been  exceeded  with 
respect  to  the  lands  allotted  as  surplus,  the  leases 
as  to  those  lands  appear  to  be  valid.  The  leases  on 
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the  homestead  portion  of  the  tax  exempt  lands 
having  been  made  for  periods  in  excess  of  those 
permitted  by  law  are  invalid  to  that  extent. 

The  letter   to   the  Attorney   General  should   be 
revised  to  conform  to  the  foregoing  views. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Taylor  Grazing  Act  Licenses- 
Pueblos 


56  I.D.  308 


M-29797 


May  14,  1938. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  request  of  the  Commissioner  of  Indian 
Affairs  certain  questions  concerning  the  rights  of 
individual  members  of  the  Pueblo  tribes  and  of  the 
Pueblos,  as  such,  under  the  Taylor  Grazing  Act 
(act  of  June  28,  1934  [48  Stat.  1269]) ,  as  amended 
by  the  act  of  June  26,  1936  (49  Stat.  1976) ,  and  the 
regulations  promulgated  thereunder,  have  been 
submitted   to  me  for  opinion. 

The  following  are  the  Commissioner's  ques- 
tions: 

1.  Is  a  Pueblo  eligible  to  file  one  application, 
in  its  own  name,  for  a  regular  grazing  license 
or  permit  in  an  established  grazing  district, 
provided  it  show  the  base  properties  owned  or 
controlled  by  it,  and  if  so,  may  it  thereupon 
receive  one  regular  license  or  permit  issued  in 
its  own   name? 

2.  If  the  answer  to  question  1  is  in  the  af- 
firmative, need  the  individual  Indians  whom 
the  governing  body  of  the  Pueblo  has  desig- 
nated to  carry  on  the  function  of  livestock 
raising  in  the  community  join  with  the  Pueblo 
in  the  application? 

3.  If  the  answer  to  question  1  is  in  the  nega- 
tive and  it  should  be  held  that  applications  by 
individual  Indians  who  are  members  of  the 
Pueblo  are  necessary,  what  showing  of  control 
of  base  property  would  be  necessary  under  the 
grazing  rules? 

4.  Is  compliance  by  the  applicant  with  the 
State  brand  and  sanitary  laws  a  condition 
precedent  to  the  granting  of  a  grazing  license 
or  permit? 

Before  proceeding  to  a  discussion  of  these  ques- 
tions it  will  be  well  to  outline  briefly  their  factual 
background.    It    appears    that    applications    for    li- 


censes to  graze  for  the  current  season  in  New 
Mexico  Grazing  District  No.  2— A  were  filed  some 
time  ago  by  or  on  behalf  of  certain  of  the  Pueblos, 
as  such.  The  district  advisory  board  made  an  ad- 
verse recommendation  on  the  applications,  how- 
ever, for  the  following  reasons,  as  quoted  from  a 
letter  dated  March  8,  from  the  board  to  Regional 
Grazier  C.  F.  Dierking: 

"We  believe,  under  the  rules  that  are  laid 
down  for  the  adjudication  of  the  public  range, 
that  it  is  impossible  for  us  to  allot  any  grazing 
privileges  to  a  community  without  individual 
responsibility.  In  other  words,  it  is  necessary 
under  the  rules  that  an  individual  show  base 
property  which  he  owns  or  controls  to  substan- 
tiate his  rights  for  grazing  privileges  on  the 
public  range. 

"We  feel  that  one  of  the  great  difficulties  of 
the  grazing  problem  in  the  various  pueblos  is 
caused  by  the  fact  that  they  have  no  grazing 
regulations  on  the  Pueblo-owned  lands.  Upon 
the  appearance  of  the  heads  of  the  various 
pueblos  before  the  Advisory  Board,  they  testi- 
fied that  the  War  Chief  was  responsible  for 
all  the  livestock,  but  made  no  regulations  or 
allotments  inside  the  reservation-owned  lands 
for  individual  range;  that  the  land  is  owned  by 
the  community,  but  the  livestock  is  owned  by 
the  individual;  and  that,  in  most  cases,  very 
few  Indians  owned  a  great  majority  of  the 
livestock.  These  few  individuals  who  own  the 
majority  of  the  livestock,  who  wish  to  graze 
on  the  public  range,  should  show  to  this  Board 
a  lease  or  allotment  for  certain  areas  by  the 
pueblo  and  their  responsibility  for  the  use  of 
the  public  range  by  complying  with  the  State 
Cattle  Sanitary  and  Brand  laws  and  by  an  in- 
dividual allotment  to  them  for  a  definite 
number  of  livestock  on  the  public  range  so 
that  any  violation  of  the  Taylor  Grazing  Law 
can  be  charged  individually  to  the  owner  of 
the  livestock. 

"We  fully  realize  that  the  Federal  Govern- 
ment has  purchased  a  large  amount  of  checker- 
board land  through  the  Resettlement  Service 
for  the  Indians.  The  public  domain  included 
in  the  area  will  not  be  allotted  until  such 
time  as  proper  applications  are  made  to  this 
Board.  We  feel  that  we  would  completely  fail 
in  the  trust  bestowed  upon  us  if  we  should 
allot  the  public  range  under  the  present  ap- 
lication  and  feel  that  we  are  doing  a  service, 
not  only  to  the  Indians  but  to  the  conserva- 
tion of  the  range  as  a  whole."  (Emphasis  sup- 
plied.) 

Thereupon,  following  a  protest  made  on  behalf 
of   the   Pueblos,    it   appears   that   certain   new   ap- 
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plications  were  filed  either  in  the  names  of  indi- 
vidual Indians  or  in  the  joint  names  of  the  Pueb- 
los and  the  individual  Indians.  The  following  is 
quoted  from  a  letter  dated  March  31,  from  the 
Regional  Grazier  in  Charge  of  Hearings  to  the 
Director  of  Grazing: 

"It  does  not  appear  to  the  board  or  to  Mr. 
Dierking,  and  I  am  inclined  to  concur  with 
them,  that  the  applications  as  now  made  meet 
the  requirements  of  the  Federal  Range  Code 
of  March  16,  1938,  unless  the  Indian  can  show 
that  he  has  a  certain  amount  of  animal  unit 
months  of  feed  that  he  can  use  on  the  Pueblo 
lands,  and  that  the  water  base  offered  by  him 
for  grazing  privileges  is  located  on  a  definitely 
described  piece  of  property.  This  situation 
arises  because  the  property  is  owned  by  the 
Pueblos  while  the  stock  is  owned  by  the  indi- 
vidual Indians. 

"It  is  my  belief  that  the  advisory  board  will 
deny  the  applications  for  the  reason  that  the 
Indian  Office  cannot  make  a  showing  to  them 
that  certain  lands  within  the  Pueblo  are  re- 
served or  set  aside  for  the  use  of  the  individual 
applicant.  In  all  likelihood  this  action  will  be 
sustained  by  the  regional  grazier  on  the 
grounds  that  the  applicant  is  not  qualified  for 
the  reason  that  he  merely  owns  stock  and  he 
has  failed  to  make  a  showing  to  the  Division 
that  he  can  care  for  his  livestock  with  a  certain 
number  of  animal  unit  months  of  feed  while 
not  on  the  public  domain,  and  for  the  further 
reason  that  is  is  impossible  to  rate  his  water- 
ing facilities  as  base  property  in  the  absence 
of  a  definite  location  of  the  watering  facili- 
ties. This  difficulty  would  be  eliminated  if  the 
Pueblo  as  a  Pueblo  owned  the  livestock." 

It  thus  is  apparent  that  the  requirements  which 
are  sought  to  be  imposed  result  in  a  dilemma:  the 
application  of  a  Pueblo,  as  such,  is  subject  to  re- 
jection because  it  is  not  regarded  as  an  owner  of 
livestock  and  the  application  of  an  individual  mem- 
ber of  a  Pueblo,  who  presumably  is  regarded  as  the 
owner  of  livestock,  is  subject  to  rejection  because 
he  is  unable  to  show  the  exclusive  control  of 
definitely  described  base  property.  Such  a  con- 
clusion of  course  is  clearly  inequitable  and  for  the 
reasons  set  forth  in  the  following  separate  discus- 
sion of  the  question  raised  it  is  my  opinion  that 
it  also  is  literally  unjustified  under  the  Taylor  Act 
and    the    grazing    rules. 

Question  1. 
It  is  my  opinion  that  this  question  clearly  is  to 
be  answered   in    the   affirmative.   Section   3   of   the 
ill i  Taylor  Act  provides  in  part: 


"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  issue  or  cause  to  be  issued  per- 
mits to  graze  livestock  on  such  grazing  districts 
to  such  bona  fide  settlers,  residents,  and  other 
stock  owners  as  under  his  rules  and  regula- 
tions are  entitled  to  participate  in  the  use 
of  the  range,  upon  the  payment  annually  of 
reasonable  fees  in  each  case  to  be  fixed  or  de- 
termined from  time  to  time:  Provided,  That 
grazing  permits  shall  be  issued  only  to  citizens 
of  the  United  States  or  to  those  who  have 
filed  the  necessary  declarations  of  intention  to 
become  such,  as  required  by  the  naturalization 
laws  and  to  groups,  associations,  or  corpora- 
tions authorized  to  conduct  business  under  the 
laws  of  the  State  in  which  the  grazing  district 
is  located.  Preference  shall  be  given  in  the 
issuance  of  grazing  permits  to  those  within  or 
near  a  district  who  are  landowners  engaged  in 
the  livestock  business,  bona  fide  occupants  or 
settlers,  or  owners  of  water  or  water  rights,  as 
may  be  necessary  to  permit  the  proper  use  of 
lands,  water,  or  water  rights  owned,  occupied, 
or  leased  by  them,  *  *  *." 

Pursuant  to  the  foregoing,  section  3  of  the  Federal 
Range  Code,  approved  March   16,    1938,  provides: 

"Personal  Qualifications  of  Applicants.  An 
applicant  for  a  grazing  license  or  permit  is 
qualified  if  he  owns  livestock  and  is 

"  (a)  A  citizen  of  the  United  States  or  one 
who  has  filed  his  declaration  of  intention  to 
become   such,    or 

"  (b)  A  group,  association,  or  corporation 
authorized  to  conduct  business  under  the  laws 
of  the  State  in  which  the  grazing  districts  or 
any  part  thereof  in  which  the  applicant's  li- 
cense or  permit  is  to  be  effective  is  located." 

Laying  aside  for  the  moment  the  question  of 
ownership  of  livestock  within  the  meaning  of  the 
act  and  the  rule,  there  can  be  no  question  that  a 
Pueblo  is  personally  qualified  as  an  applicant  for 
a  grazing  license  or  permit.  This  already  has  been 
definitely  settled  by  the  Department's  approval,  on 
February   15,    1937,  of  an  opinion  of  the  Solicitor 

(M.  28869,  56  I.D. )   on  certain  questions  raised 

by  the  Acting  Director  of  Grazing  and  the  Superin- 
tendent of  the  United  Pueblos  Agency.  The  fol- 
lowing is  quoted  from  the  opinion: 

"The  final  question  relates  to  the  eligibility 
of  a  Pueblo  as  such  to  receive  grazing  privi- 
leges. Under  the  above-quoted  section  3  of  the 
act  and  the  Regulations  of  the  Department,  a 
Pueblo  would  be  a  qualified  applicant  for  a 
permit  if  it  itself  was  a  stock  owner,  since  a 
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Pueblo  falls  within  the  second  requisite  for 
being  a  qualified  applicant,  namely,  'a  group, 
association,  or  corporation  authorized  to  con- 
duct business  under  the  laws  of  the  State.'  A 
Pueblo  is  a  corporation  under  the  laws  of  New 
Mexico  and  as  a  corporation  of  New  Mexico 
is  authorized  to  carry  on  its  business  and  af- 
fairs in  accordance  with  State  law.  The  fact 
that  a  Pueblo  is  a  corporation  under  the  laws 
of  New  Mexico  has  received  most  decisive 
statement  in  the  Supreme  Court  in  the  cases  of 
Lane  v.  The  Pueblo  of  Santa  Rosa,  249  U.S. 
110;  United  States  v.  Candelaria,  271  U.S.  432; 
and  Pueblo  of  Santa  Rosa  v.  Lane,  49  App. 
D.C.  411.  The  law  of  New  Mexico  on  this  sub- 
ject appears  in  section  2784  of  the  1915  com- 
pilation of  Statutes  of  New  Mexico,  and  reads 
as  follows:    [quoting]" 

The  particular  "Regulations  of  the  Department," 
to  which  reference  is  made  in  the  above  excerpt 
from  the  opinion,  now  appear  in  substance  in  sec- 
tion 3  of  the  Federal  Range  Code,  already  quoted, 
and  the  same  reasoning  is  applicable. 

Before  concluding  the  discussion  of  this  point 
it  may  be  observed  parenthetically  that  the  reasons 
advanced  by  the  advisory  board  for  its  adverse 
recommendation  on  the  Pueblo's  applications 
would,  if  carried  to  their  logical  conclusion,  have 
a  curious  effect.  In  the  board's  letter  of  March  8 
to  the  regional  grazier,  signed  by  its  chairman,  it 
is  stated  that  "it  is  impossible  for  us  to  allot  any 
grazing  privileges  to  a  commuity  without  indi- 
vidual responsibility"  and  that  "it  is  necessary  un- 
der the  rules  that  an  individual  show  base  prop- 
erty *  *  *."  (Emphasis  supplied.)  The  "com- 
munity" in  this  instance  is  a  corporation  and  the 
rules  provide  that  a  corporation  may  be  a  qualified 
applicant  for  a  grazing  license  or  permit.  Many  of 
the  holders  of  grazing  privileges  under  the  Taylor 
Act  are  corporations  and  if  a  requirement  of  "in- 
dividual" responsibility  rather  than  corporate  re- 
sponsibility were  to  be  applied  uniformly  to  appli- 
cations made  by  corporations  controlled  by  whites 
as  well  as  to  those  of  corporations  controlled  by 
Indians,  none  of  them,  including  the  one  with 
which  the  chairman  of  the  advisory  board  is  him- 
self identified,  would  be  eligible  to  receive  a  graz- 
ing  license   or   permit. 

A  Pueblo  being  personally  qualified  as  an  appli- 
cant in  the  respects  discussed  it  remains  to  be  de- 
termined only  whether  it  "owns  livestock"  and 
whether  it  "owns  or  controls"  land  or  water  within 
one  of  the  three  classes  of  base  property  de- 
fined in  section  4,  paragraph  a  of  the  Federal 
Range  Code.  It  is  my  opinion,  from  the  informa- 
tion   submitted    by    the    Commissioner    of    Indian 


Affairs,  that  a  Pueblo  is  a  "stock  owner"  within 
the  meaning  of  the  Taylor  Act  and  the  Federal 
Range  Code.  It  should  first  be  stated  that  it 
scarcely  can  have  been  the  legislative  intent  to 
require  that  a  successful  applicant  have  the  full 
legal  and  beneficial  title  to  the  livestock  proposed 
to  be  grazed  on  the  public  domain,  else  the  security 
transactions  which  are  both  necessary  and  common 
in  the  livestock  industry,  as  in  any  other,  would  be 
impossible.  It  would  appear  rather  that  "stock 
owner"  should  be  construed  as  synonymous  with 
"in  the  livestock  business"  in  the  popular  sense 
and  I  therefore  should  regard  it  as  sufficient  that 
the  applicant  have  some  substantial  interest  in  the 
livestock  to  be  grazed.  In  determining  whether  a 
Pueblo  does  have  such  an  interest  it  becomes 
necessary  to  consider  the  nature  of  the  relation 
between  the  Pueblo  and  its  individual  members  in 
so  far  as  property  rights  are  concerned  and,  as  will 
be  shown,  this  relation  is  one  which  is  determined 
by  the  tribe  itself.  In  considering  the  derivation 
and  scope  of  Indian  tribal  powers  the  Solicitor,  in 
an  opinion  approved  October  25,  1934  (M.  27781, 
55  I.D.    14),  stated    (pp.    19-20): 

"From  the  earliest  years  of  the  Republic  the 
Indian  tribes  have  been  recognized  as  'dis- 
tinct, independent  political  communities' 
(Worcester  v.  Georgia,  6  Pet.  515,  559),  and, 
as  such,  qualified  to  exercise  powers  of  self- 
government,  not  by  virtue  of  any  delegation  of 
powers  from  the  Federal  Government  but 
rather  by  reason  of  their  original  tribal  sov- 
ereignty. Thus  treaties  and  statutes  of  Con- 
gress have  been  looked  to  by  the  courts  as 
limitations  upon  original  tribal  powers,  or, 
at  most,  evidences  of  recognition  of  such  pow- 
ers, rather  than  as  the  direct  source  of  tribal 
powers.   *   *   * 

"In  point  of  form  it  is  immaterial  whether 
the  powers  of  an  Indian  tribe  are  expressed 
and  exercised  through  customs  handed  down 
by  word  of  mouth  or  through  written  consti- 
tutions and  statutes.  In  either  case  the  laws 
of  the  Indian  tribe  owe  their  force  to  the  will 
of   l  he   members   of  the   tribe." 

The  earliest  discussion  of  these  principles  is  in 
the  opinion  of  the  Court  in  Worcester  v.  Georgia, 
cited  in  the  quotation.  It  was  there  held  that  the 
imprisonment,  by  the  State  of  Georgia,  of  a  white 
man  living  among  the  Cherokees  was  in  violation 
of  the  Constitution  and  that  the  Indian  tribes  were 
in  effect  wards  of  the  Federal  Government  entitled 
to  exercise  their  own  inherent  rights  of  sover- 
eignty  so   far   as  consistent  with   Federal   law.   In 
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delivering    the    opinion    of    the    Court    Mr.    Chief 
Justice  Marshall  said    (pp.  559,  561)  : 

"The  Indian  nations  had  always  been  con- 
sidered as  distinct,  independent  political  com- 
munities, retaining  their  original  natural 
rights,  as  the  undisputed  possessors  of  the  soil 
from  time  immemorial,  with  the  single  excep- 
tion of  that  imposed  by  irresistible  power, 
which  excluded  them  from  intercourse  with 
any  other  European  potentate  than  the  first 
discoverer  of  the  coast  of  the  particular  region 
claimed:    *   *    * 

"The  Cherokee  Nation,  then,  is  a  distinct 
community,  occupying  its  own  territory,  with 
boundaries  accurately  described,  in  which  the 
laws  of  Georgia  can  have  no  force,  and  which 
the  citizens  of  Georgia  have  no  right  to  enter 
but  with  the  assent  of  the  Cherokees  them- 
selves or  in  confromity  with  treaties  and  with 
the  acts  of  Congress.  The  whole  intercourse 
between  the  United  States  and  this  nation  is, 
by  our  Constitution  and  laws,  vested  in  the 
government  of  the  United  States." 

The  Court  relied  on  Worcester  v.  Georgia  in 
Talton  v.  Mayes,  163  U.S.  376,  in  holding  that  the 
Fifth  Amendment  did  not  operate  as  a  limitation 
on  the  legislation  of  the  Cherokee  Nation,  and 
quoted  the  following  language  from  the  opinion 
in  Kagama  v.  United  States,  118  U.S.  375,  381: 

"With  the  Indians  themselves  these  relations 
are  equally  difficult  to  define.  They  were,  and 
always  have  been,  regarded  as  having  a  semi- 
independent  position  when  they  preserved 
their  tribal  relations;  not  as  States,  not  as  na- 
tions, not  as  possessed  of  the  full  attributes  of 
sovereignty,  but  as  a  separate  people  with  the 
power  of  regulating  their  internal  and  social 
relations,  and  thus  far  not  brought  under  the 
laws  of  the  Union,  or  of  the  State  within  whose 
limits   they   resided."    (Emphasis   supplied.) 

To  the  same  effect  is  In  re  Sah  Quah,  31  Fed. 
327,  329,  in  which  the  court  said: 

"From  the  organization  of  the  government 
to  the  present  time,  the  various  Indian  tribes 
of  the  United  States  have  been  treated  as  free 
and  independent  within  their  respective  terri- 
tories, governed  by  their  tribal  laws  and  cus- 
toms, in  all  matters  pertaining  to  their  inter- 
nal affairs,  such  as  contracts  and  the  manner 
of  their  enforcement,  marriage,  descents,  and 
the  punishment  for  crimes  committed  against 
each  other.  *  *  *"    (Emphasis  supplied.) 


The    following    is    quoted    from    the    Solicitor's 
opinion  of  October  25,   1934,  supra    (p.  27)  : 

"The  sympathy  of  the  courts  towards  the 
independent  efforts  of  Indian  tribes  to  admin- 
ister the  institutions  of  self-government  has  led 
to  the  doctrine  that  Indian  laws  and  statutes 
are  to  be  interpreted  not  in  accordance  with 
the  technical  rules  of  the  common  law,  but  in 
the  light  of  the  traditions  and  circumstances 
of  the  Indian  people.  An  attempt  in  the  case 
of  Ex  parte  Tiger  (47  S.W.  304,  2  Ind.  T.  41) 
to  construe  the  language  of  the  Creek  Consti- 
tution in  a  technical  sense  was  met  by  the 
appropriate  judicial  report: 

'  'If  the  Creek  Nation  derived  its  system  of 
jurisprudence  through  the  common  law,  there 
would  be  much  plausibility  in  this  reasoning. 
But  they  are  strangers  to  the  common  law. 
They  derive  their  jurisprudence  from  an  en- 
tirely different  source,  and  they  are  as  un- 
familiar with  common-law  terms  and  defini- 
tions as  they  are  with  Sanskrit  or  Hebrew.'  ' 

In  considering  the  tribal  powers  over  property  in 
the  same  opinion  of  the  Solicitor,  it  was  said    (pp. 

52,  53,  54)  : 

"The  extent  of  any  individual's  interest  in 
tribal  property  is  subject  to  such  limitations  as 
the  tribe  may  see  fit  to  impose. 


"The  chief  limitation  upon  tribal  control  of 
membership  rights  in  tribal  property  is  that 
found  in  acts  of  Congress  guaranteeing  to 
those  who  sever  tribal  relations  to  take  up 
homesteads  on  the  public  domain  [citing  U.S. 
Code,  title  43,  Sec.  189],  and  to  children  of 
white  men  and  Indian  women,  under  certain 
circumstances  [citing  U.S.  Code,  title  25,  Sec. 
184],  a  continuing  share  in  the  tribal  prop- 
erty. Except  for  these  general  limitations  and 
other  specific  statutory  limitations  found  in 
enrollments  acts  and  other  special  acts  of  Con- 
gress, the  proper  authorities  of  an  Indian 
tribe  have  full  authority  to  regulate  the  use 
and  disposition  of  tribal  property  by  the  mem- 
bers  of   the   tribe. 


"The  authority  of  an  Indian  tribe  in  mat- 
ters of  property  is  not  restricted  to  those  lands 
or  funds  over  which  it  exercises  the  rights  of 
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ownership.  The  sovereign  powers  of  the  tribe 
extend  over  the  property  as  well  as  the  person 
of  its  members."    (Emphasis  supplied.) 

The  foregoing  statements  are  supported  by  a 
number  of  cases  cited  and  discussed  in  the  opinion, 
including  Crabtree  v.  Madden,  54  Fed.  426;  In  re 
Sah  Quah,  supra;  Whitmire  v.  Cherokee  Nation, 
30  Ct.  Cls.  138;  Hamilton  v.  United  States,  42  Ct. 
Cls.  282;  Myers  v.  Mathis,  2  Ind.  T.  3,  46  S.W.  178; 
McCurtain  v.  Grady,  1  Ind.  T.  107,  38  S.W.  65; 
Application  of  Parker,  237  N.Y.  Supp.  135;  Ter- 
rance  v.  Gray,  156  N.Y.  Supp.  916;  Jones  v.  Laney, 
2  Tex.  342.  It  is  sufficient  here  to  refer  briefly  to 
two  of  these  cases,  in  which  the  holdings  are  par- 
ticularly significant  to  the  problem  presented.  In 
Jones  v.  Laney,  the  question  presented  was  whether 
a  deed  of  manumission  freeing  a  negro  slave,  exe- 
cuted by  an  Indian  within  the  territorial  limits  of 
the  Cherokee  Nation,  was  valid.  The  tribal  court 
had  instructed  the  jury  that  the  Chickasaw  "laws 
and  customs  and  usages,  within  the  limits  defined 
to  them,  governed  all  property  belonging  to  any- 
one domesticated  and  living  with  them."  In  ap- 
proving this  instruction  the  appellate  court  said 
(p.  348)  : 

"Their  laws  and  customs,  regulating  prop- 
erty, contracts,  and  the  relations  between  hus- 
band and  wife,  have  been  respected,  when 
drawn  into  controversy,  in  the  courts  of  the 
State  and  of  the  United  States." 

In  Hamilton  v.  United  States,  it  appeared  that 
land,  buildings  and  personal  property  owned  by 
the  claimant,  a  licensed  trade,  within  the  Chick- 
asaw Reservation,  had  been  confiscated  by  an  act 
of  the  Chickasaw  legislature.  The  plaintiff  brought 
suit  to  recover  damages  on  the  theory  that  such 
confiscation  constituted  an  "Indian  depreda- 
tion." The  Court  of  Claims  dismissed  the  suit,  de- 
claring    (p.    287) : 

"The  claimant  by  applying  for  and  accept- 
ing a  license  to  trade  with  the  Chickasaw  In- 
dians, and  subsequently  acquiring  property 
within  the  limits  of  their  reservation,  sub- 
jected the  same  to  the  jurisdiction  of  their 
laws." 

In  concluding  that  portion  of  the  opinion  deal- 
ing with  tribal  powers  over  property,  the  Solici- 
tor said: 

"It  clearly  appears,  from  the  foregoing  cases, 
that  the  powers  of  an  Indian  tribe  are  not  lim- 
ited to  such  powers  as  it  may  exercise  in  its 


capacity  as  a  landowner.  In  its  capacity  as  a 
sovereign,  and  in  the  exercise  of  local  self- 
government,  it  may  exercise  powers  similar  to 
those  exercised  by  any  State  or  Nation  in  regu- 
lating the  use  and  disposition  of  private  prop- 
erty, save  in  so  far  as  it  is  restricted  by  specific 
statutes  of  Congress. 

"The  laws  and  customs  of  the  tribe,  in  mat- 
ters of  contract  and  property  generally  (as  well 
as  on  questions  of  membership,  domestic  rela- 
tions, inheritance,  taxation  and  residence) , 
may  be  lawfully  administered  in  the  tribunals 
of  the  tribe,  and  such  laws  and  customs  will  be 
recognized  by  courts  of  State  or  Nation  in  cases 
coming  before  these  courts."  (Emphasis  sup- 
plied.) 

It  thus  is  clear  that  a  determination  whether  a 
Pueblo  is  a  "stock  owner"  within  the  meaning  of 
the  Taylor  Act  and  the  Federal  Range  Code  must 
be  made  by  reference  to  the  internal  structure  of 
the  community  and  to  its  laws  and  customs.  In 
his  request  for  an  opinion,  the  Commissioner 
states: 

"It  is  impossible,  realistically  or  pragmati- 
cally, to  apply  either  to  Pueblo  livestock  or 
to  Pueblo  range  or  water,  concepts  of  owner- 
ship familiar  in  white  life;  the  only  way  that 
realism  can  be  achieved  is  by  a  concept  treat- 
ing all  of  these  properties  as  properties  of  the 
community,  whose  keeping  is  vested  by  for- 
mal or  informal  community  and/or  religious 
decree  in  an  individual  or  family." 

It  appears  that  the  custom  is  that  certain  indi- 
viduals are  designated  by  the  governing  body  of 
the  Pueblo  to  carry  on  the  function  of  livestock 
raising.  While  in  a  limited  sense  and  for  certain 
purposes  the  livestock  may  be  regarded  as  the  per- 
sonal property  of  these  individuals,  the  livestock 
is  subject  to  call  by  either  the  secular  community, 
through  the  Governor  and  Council,  the  religious 
community,  or  the  khiva  or  secret  society  organ- 
izations, indicating  that  the  ultimate  responsi- 
bility of  the  individuals  is  to  the  community  and 
that  the  ultimate  interest  is  that  of  the  community. 
The  individuals'  rights  are  basically  usufructuary 
and  always  subject  to  the  higher  demand  of  the 
community  itself.  In  these  circumstances  I  am 
unable  to  see  that  any  violence  is  done  Anglo- 
Saxon  legal  concepts  in  holding  that  a  Pueblo  is 
an  owner  of  livestock  within  the  meaning  of  the 
Taylor  Act  and  the  Federal  Range  Code. 

At  the  outset  of  the  discussion  of  this  particular 
question,  I  stated  it  to  be  my  opinion  that  the 
words  "stock  owner"  should  be  construed  as  syn- 
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onymous  with  "in  the  livestock  business"  in  the 
popular  sense.  It  may  be  observed  that  this  con- 
clusion is  not  only  supported  by  the  discussion 
immediately  foregoing  but  is  consistent  with  that 
reached  by  the  Solicitor  of  the  Department  of 
Agriculture  in  construing  the  range  provisions  of 
the  1937  Agricultural  Conservation  Program  for- 
mulated pursuant  to  section  8  of  the  Soil  Conser- 
vation and  Domestic  Allotment  Act  (act  of  April 
27,  1935  [49  Stat.  163]) ,  as  amended  by  the  act  of 
February  29,  1936  (49  Stat.  1148).  In  a  memo- 
randum opinion  dated  February  17,  1937,  con- 
cerning the  eligibility  of  Indian  lands  to  partici- 
pate in  the  program,  he  stated: 

"A  member  of  the  tribe  carries  on  grazing 
operations  on  tribal  lands  ordinarily  in  con- 
junction with  other  members  of  the  tribe,  the 
livestock  of  all  such  members  being  intermin- 
gled over  the  extent  of  the  grazing  land.  The 
beneficial  use  and  occupation  of  and  full  con- 
trol over  such  lands  for  the  purposes  of  live- 
stock production  are  vested  in  the  tribe,  subject 
to  a  limited  supervisory  control  by  the  De- 
partment of  Interior,  and  the  tribe  may  be 
considered  to  be  a  "range  operator"  as  defined 
in  the  program."    (Emphasis  supplied.) 

As  for  base  property,  it  is  not  disputed  that  the 
Pueblos  own  or  otherwise  control  land  and  water, 
which  should  be  classified  and  rated  in  the  same 
manner  as  an  other  applicant's. 

Question  1  accordingly  is  answered  in  the 
affirmative. 

Question  2. 

This  question  may  be  answered  briefly  in  the 
negative.  If  a  Pueblo  itself  is  eligible  to  receive  a 
grazing  license  or  permit,  as  held  in  the  answer 
to  question  1,  I  see  no  greater  reason  to  require 
those  of  its  members  who  are  to  have  the  immediate 
custody  or  possession  of  the  livestock  to  join  in 
the  application  than  to  require  that  the  stockhold- 
ers of  any  other  corporate  livestock  operator  join 
in  its  application.  It  clearly  is  sufficient  that  the 
application  be  executed  in  the  name  of  the  Pueblo 
by  such  officers  as  may  be  required  under  the  State 
law  to  execute  any  other  instrument  in  its  behalf. 

Question  3. 

Since  question  1  has  been  answered  in  the  af- 
firmative, it  appears  that  an  answer  to  question  3 
is  not  essential  to  a  disposition  of  the  general  prob- 
lem presented.  It  may  be  stated,  however,  that  it 
for  any  reason  it  should  be  deemed  preferable  to 


file  applications  for  grazing  licenses  or  permits  in 
the  names  of  individual  Indians  or  in  the  joint 
names  of  a  Pueblo  and  individual  Indians,  such 
applications  would  be  entitled  to  favorable  con- 
sideration in  the  same  manner  as  if  filed  in  the 
name   of   the   Pueblo   alone. 

While  the  ownership  or  control  of  the  land  or 
water  on  the  one  hand  and  the  ownership  of  the 
livestock  on  the  other  may  be  regarded  in  a  broad 
sense  as  divided  between  the  Pueblo  and  the  in- 
dividual Indian,  it  is  my  opinion  that  either  and, 
a  fortiori,  both  together,  are  eligible  for  grazing 
privileges  under  the  Taylor  Act  and  the  Federal 
Range  Code.  It  already  has  been  held  in  the 
opinion  of  February  13,  1937,  supra,  that  an  indi- 
vidual Indian,  as  well  as  a  Pueblo,  may  be  a  quali- 
fied applicant  under  the  rule  now  embodied  in 
section  3  of  the  Federal  Range  Code.  On  the  basis 
of  the  facts  set  forth  in  the  discussion  of  question 
3,  concerning  the  nature  of  the  relation  between 
a  Pueblo  and  its  members,  I  should  regard  the 
individuals  also  as  having  a  sufficient  interest  in 
the  livestock  to  entitle  them  to  favorable  consider- 
ation. 

The  only  remaining  question  concerning  an 
application  by  an  indivdual  Indian  turns  on  his 
ownership  or  control  of  the  required  base  property. 
In  the  advisory  board's  letter  of  March  8  to  the 
regional  grazier  it  is  stated  that  "these  few  indi- 
viduals who  own  the  majority  of  the  livestock,  who 
wish  to  graze  on  the  public  range,  should  show 
to  this  Board  a  lease  or  allotment  for  certain  areas 
by  the  pueblo  *  *  *".  In  the  first  place,  such  a 
procedure  is  expressly  prohibited  by  section  1  of 
the  Wheeler-Howard  Act  (act  of  June  18,  1934 
[48  Stat.  984]) ,  which  provides  that  "no  land  of 
any  Indian  reservation  *  *  *  shall  be  allotted 
in  severalty  to  any  Indian."  Secondly,  the  require- 
ment sought  to  be  invoked  is  clearly  in  disregard 
of  a  department  holding  to  the  contrary,  under 
rules  which  were  no  different  in  this  particular. 
In  the  opinion  of  February  13,  1937,  supra,  it 
was  stated: 

"The  possession  of  an  allotment  by  an  In- 
dian would  be  significant  only  in  showing  him 
a  landowner  or  occupant  and  entitled  to 
preference.  However,  it  is  not  necessary  that 
an  Indian  own  an  allotment  in  order  to  be 
entitled  to  preference.  An  Indian  who  owns 
any  interest  in  land,  such  as  an  inherited  or 
an  occupancy  right  in  tribal  land,  giving  him 
the  right  of  possession,  or  has  oxunership  of 
water  rights  under  proper  authority  would 
undoubtedly,  under  the  regulations,  come 
within  the  definition  of  a  qualified  applicant 
entitled  to  preference."    (Emphasis  supplied.) 


826 


Department  of  the  Interior 


May  14,   1938 


A  lease  or  allotment  obviously  is  not  an  ex- 
clusive means  ol  acquiring  control  of  base  prop- 
erty. A  showing  of  a  right  to  possession  or  a  right 
to  use  the  base  property,  whether  by  consent  of 
the  owner  or  otherwise,  clearly  would  be  sufficient 
to  establish  "control."  It  of  course  would  be  neces- 
sary to  point  out  definite  base  property,  in  order 
that  it  might  be  classified  and  rated,  but  this  re- 
quirement appears  to  be  satisfactorily  met  by  the 
following  language,  if  accurate,  quoted  from  a 
letter  dated  April  1,  from  the  Special  Attorney  for 
the  Pueblo  Indians  to  the  chairman  of  the  ad- 
visory  board: 

"*  *  *  Nevertheless  the  applications  that 
have  been  presented  to  you  for  the  various 
pueblos  and  the  showing  made  before  your 
Board  very  clearly  and  unequivocably  shows 
that  definite  amounts  of  range  land  are  set 
aside  in  each  pueblo  for  use  of  the  livestock 
owners  of  the  Pueblo  who  are  applicants  for 
permits.  It  is  true  at  the  present  time  no  in- 
dividual Indian  stockholder  member  of  the 
Pueblo  either  owns,  leases  or  has  an  allotment 
of  a  definite  describable  area  of  ranee  land. 
Yet  the  livestock  owners  of  each  Pueblo  who 
are  applicants  do  have  a  definite  amount  of 
range  land  for  their  use.  This  land,  of  which 
the  applicants  are  occupants,  should  serve  as 
an  adequate  base  property.  Under  the  grazing 
regulations  of  the  Secretary  of  the  Interior  and 
those  adopted  by  the  respective  Pueblos  the 
said  range  lands  on  the  reservations  do  round 
out  a  year's  operation  for  those  members  of 
the  community  who  use  and  occupy  reserva- 
tion range  land  which  is  dependent  upon  the 
use  of  public  domain  close  thereto.    *    *    *" 

It  goes  without  saying,  of  course,  that  the  same 
property  could  not  be  used  as  a  base  to  the  full 
extent  of  its  rating  for  more  than  one  license  or 
permit. 

The  foregoing  comments  concerning  grazing 
applications  by  individual  Indians  have  been  in- 
cluded in  order  that  both  the  Division  of  Grazing 
and  the  Office  of  Indian  Affairs  may  have  the  bene- 
fit of  a  complete  expression  of  opinion.  Whether 
the  applications  should  be  filed  by  the  Pueblos 
alone,  by  the  individual  Indians  alone,  or  in  their 
joint  names,  is  a  matter  for  administrative  de- 
termination and  the  form  best  suited  to  one  ser- 
vice may  be  less  convient  to  the  other.  It  is  suffi- 
cient to  say,  without  further  detailed  discussion, 
however,  that  nothing  in  either  the  Taylor  Act 
or  the  Federal  Range  Code  justifies  an  adverse 
recommendation    on    an    application    filed    in    any 


one  of  the  three  forms  enumerated  merely  on  that 
ground. 

Question  4. 

This  question  must  be  answered  in  the  negative. 
Whether  a  showing  of  compliance  with  the  State 
brand  and  sanitary  laws  should  be  made  a  condi- 
tion precedent  to  the  issuance  of  a  license  or  permit 
to  graze  on  lands  of  the  United  States  is  a  matter 
of  policy  for  administrative  determination  and  I 
offer  no  opinion  on  the  desirability  of  such  a  re- 
quirement. It  is  sufficient  to  say  that  neither  the 
Taylor  Act  nor  the  Federal  Code  contains  such  a 
requirement  and  an  advisory  board,  whose  func- 
tions in  any  event  are  limited  to  making  recom- 
mendations, is  without  authority  to  base  those  rec- 
ommendations on  factors  outside  the  scope  defined 
by  the  Congress  in  the  act  and  by  the  Department 
in   the  rules. 

In  summary,  it  is  my  opinion  that  a  grazing  li- 
cense or  permit  application  filed  either  in  the  name 
of  a  Pueblo  alone,  in  the  name  of  an  individual 
Indian,  or  in  their  joint  names,  is  in  acceptable 
form,  since  the  facts  submitted  indicate  clearly 
that  either  has  a  sufficient  interest  in  the  livestock 
to  qualify  as  a  "stock  owner"  within  the  meaning 
of  the  Taylor  Act  and  the  Federal  Range  Code 
and  that  either  is  in  a  position  to  show  the  neces- 
sary ownership  or  control  of  base  property  with- 
out, in  the  case  of  an  individual  Indian,  a  lease, 
allotment  or  other  right  to  the  exclusive  use  of 
the  property.  It  is  further  my  opinion  that  in  the 
absence  of  a  departmental  rule  requiring  com- 
pliance with  State  brand  and  sanitary  laws  by  ap- 
plicants, the  satisfaction  of  such  a  requirement 
cannot  be  made  a  condition  precedent  to  the  issu- 
ance of  a  grazing  license  or  permit. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:    May   14,    1938. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 


Tribal  Council— Delegation   of  Power 

May  14,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs. 

The  time  within  which  these  two  ordinances  of 
the  Oglala  Sioux  Tribal  Council,  dated  February 
18,  1938,  can  be  rescinded  by  the  Secretary  of  the 
Interior  expires  on  May  19.  In  my  opinion,  one  of 
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these  ordinances  should  be  rescinded  and  I  trust 
that  you  can  give  the  matter  immediate  consider- 
ation so  that  the  necessary  action  may  be  taken 
within  the  time  remaining.  My  objection  is  con- 
cerned with  the  first  ordinance  providing  a  general 
license  fee  upon  salesmen  and  peddlers  and  is  as 
follows: 

This  ordinance  provides  that  a  flat  license  fee 
shall  be  required  of  certain  types  of  salesmen  but 
that  farmers  and  dairymen  selling  their  own  prod- 
ucts shall  be  exempt,  "as  also  shall  certain  others 
when  it  is  determined  by  the  Superintendent  of  the 
reservation  to  be  advisable  to  do  so  and  where  he 
determines  that  the  services  are  such  that  they 
should  be  exempt  from  this  fee."  Aside  from  any 
question  of  the  administrative  propriety  of  delegat- 
ing such  authority  to  the  Superintendent,  in  my 
opinion,  this  delegation  of  authority  is  open  to 
objection  as  a  delegation  to  an  administrative  offi- 
cer of  a  legislative  power  vested  in  the  tribal  coun- 
cil. The  ordinance  in  effect  provides  that  certain 
salesmen  shall  be  subject  to  a  license  fee  but  that 
the  Superintendent  may  determine  in  his  discretion 
that  they  shall  not  be  subject  to  the  fee.  It  is  a  well 
established  principle  of  constitutional  law  that 
legislative  power  cannot  be  delegated  to  admin- 
istrative officers,  although  administrators  may  be 
authorized  to  determine  how,  when  and  to  whom 
legislation  shall  apply  where  standards  are  pro- 
vided in  the  legislation  to  guide  the  determinations 
made  by  the  administrators.  These  standards  are 
not  sufficient  if  they  are  so  vague  and  indefinite  as 
to  leave  room  for  arbitrary  or  capricious  action  on 
the  part  of  the  administrators  or  to  leave  up  to 
them  decisions  of  legislative  policy  (Panama  Refin- 
ing Co.  v.  Ryan  293  U.S.  388;  State  v.  Grosjean,  182 
La.  298,  161  So.  871).  In  the  latter  case  a  statute 
permitting  the  Governor  to  reduce  the  amount  of 
a  tax  in  certain  circumstances  was  upheld  only  be- 
cause the  court  found  that  there  was  "no  uncer- 
tainty" as  to  the  legislative  intent  or  policy"  and 
that  "no  discretion  is  attempted  to  be  given  to  the 
Governor  to  determine  what  the  policy  shall  be." 

Article  IV  section  1  (h)  of  the  Oglala  Tribal 
Council  places  the  power  to  levy  license  fees  in  the 
tribal  council,  and  section  1  (t)  of  that  article  au- 
thorizes the  tribal  council  to  delegate  the  powers 
of  Article  IV  only  to  certain  boards,  officers  and 
cooperative  associations  of  the  tribe,  with  a  reserva- 
tion of  a  right  to  review  the  action  in  the  tribal 
council.  In  my  opinion  this  ordinance  violates  the 
tribal  constitution  in  delegating  to  the  Superin- 
tendent the  power  to  determine  who  shall  and  who 
shall  not  be  subject  to  the  license  fee.  The  provision 
in  the  ordinance  "when  it  is  determined  by  the 
Superintendent  of  the  reservation  to  be  advisable 


to  do  so  and  where  he  determines  that  the  services 
are  such  that  they  should  be  exempt  from  this  fee", 
leaves  to  him  determinations  of  policy  which  should 
be  made  in  the  tribal  ordinance  itself,  and  fails  to 
provide  any  standards  to  govern  his  decisions. 

In  order  to  save  delay  in  view  of  the  short  time 
remaining  in  which  action  can  be  taken  by  the  De- 
partment, I  have  drafted  for  your  consideration  the 
attached  letter  to  the  council  which  would  rescind 
the  ordinance  on  the  grounds  given. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Loans— Preference— Degree  of  Indian  Blood 

May  24,  1938. 
Memorandum  to  the  Assistant  Secretary: 

In  a  memorandum  addressed  to  you  dated  April 
15  from  the  Indian  Office,  Commissioner  Collier 
states  that  certain  credit  problems  have  arisen  in 
Oklahoma  due  to  the  fact  that  the  Oklahoma  In- 
dian Welfare  Act  makes  credit  available  to  all 
Indians  regardless  of  their  degree  of  blood,  and 
that  as  a  result  a  large  number  of  applications  are 
being  made  by  people  with  a  very  small  degree  of 
Indian  blood.  He  states  that  the  Five  Civilized 
Tribes  agency  staff,  in  particular,  which  has  pre- 
viously had  supervision  only  over  restricted  Indians, 
being  those  of  one-half  or  more  Indian  blood,  is 
unable  to  provide  the  assistance  and  supervision 
necessary  to  handle  the  loan  applications  from  the 
unrestricted  Indians  and  credit  funds  are  entirely 
inadequate  to  provide  credit  for  all  the  Indian 
applicants.  In  view  of  these  circumstances,  he  asks 
whether,  as  a  matter  of  policy,  it  would  be  possible 
to  instruct  the  field  staff  that  preference  should  be 
given  to  loans  to  restricted  Indians  and  that  loans 
to  unrestricted  Indians  should  not  be  approved  un- 
less fully  secured.  He  reports  that  the  Indian  Office 
has  already  instructed  the  superintendent  that  the 
assistance  of  his  field  staff  in  the  preparation  of  ap- 
plications should  be  confined  to  the  assistance  of 
restricted  Indians.  It  is  assumed  that  the  memo- 
randum deals  with  loans  to  Indians  by  county 
credit  associations,  as  well  as  loans  to  Indians 
directly  from  the  United  States. 

The  regulations  governing  loans  to  Indian  credit 
associations  provide  that  a  credit  association  to  be 
eligible  to  receive  a  loan  from  the  Government  must 
include  in  its  articles  of  association  the  following 
obligations  "to  carry  on  the  business  of  borrowing 
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money  from  the  United  States  and  relending  it  to 
its  members  under  instructions  and  regulations  pre- 
scribed from  time  to  time  by  the  Secretary  of  the 
Interior  and  the  Commissioner  of  Indian  Affairs." 
In  view  of  this  regulation  which  is  carried  over  into 
the  articles  of  association,  and  the  loan  application 
of  the  credit  association,  it  is  my  opinion  that  in- 
structions on  the  policies  of  loaning  funds  to  mem- 
bers of  the  association  may  be  issued  from  time  to 
time  by  the  Commissioner,  provided  the  instruc- 
tions are  consistent  with  the  credit  regulations.  In- 
structions consistent  with  the  regulations  covering 
loans  by  the  United  States  to  individual  Indians 
may  likewise  be  issued  by  the  Commissioner  for 
the  guidance  of  the  field  staff. 

The  existing  regulations  should  be  looked  to 
first  in  determining  the  possibility  of  instructions 
requiring  full  security  in  certain  cases.  Section  2  of 
the  regulations  for  loans  by  Indian  credit  associ- 
ations provides  that  the  granting  or  refusal  of  a 
loan  shall  be  governed  by  a  number  of  consider- 
ations which  are  stated,  including  "the  character 
and  past  performance  of  the  borrower,  both  gen- 
erally and  in  the  particular  work  involved  in  the 
enterprise,  and  the  amount  and  kind  of  security 
offered."  The  loans  by  the  credit  associations  are 
to  be  approved  by  the  superintendent  and  the  credit 
agent  who  are  directed  to  take  into  consideration 
the  loan  policies  enumerated  in  section  2.  Section 
2  of  the  regulations  governing  loans  from  the 
United  States  to  individual  Indians  contains  a 
statement  of  the  considerations  upon  which  the 
granting  or  refusal  of  a  loan  would  depend,  which 
statement  is  similar  to  that  in  section  2  of  the  regu- 
lations governing  loans  by  a  credit  association. 

It  would  be  reasonable,  in  my  opinion,  for  the 
Commissioner  of  Indian  Affairs  to  supplement  the 
statement  of  loan  policies  in  section  2  of  these  regu- 
lations by  instructing  the  superintendent  and  the 
credit  agent  to  require  greater  security  in  certain 
circumstances  than  in  others  where  other  consider- 
ations may  compensate  for  the  offering  of  slight 
security.  However,  I  would  not  advise  that  these  in- 
structions be  issued  in  terms  of  restricted  or  unre- 
stricted Indians  or  differences  in  the  degree  of  blood 
of  the  Indians  as  these  terms  relate  to  the  legal 
status  of  the  applicant  for  the  loan  rather  than  to 
the  propriety  of  granting  the  loan.  The  Oklahoma 
Indian  Welfare  Act  makes  no  distinction  among 
Indian  applicants  on  any  such  grounds  of  status, 
but  the  Act  does  vest  discretion  in  the  Department 
to  grant  or  reject  loans  on  the  basis  of  their  sound- 
ness and  propriety.  In  other  words,  I  would  see  no 
objection  if  the  Indian  Office  found  it  advisable  to 
instruct  the  field  staff  to  require   full   security  in 


cases  where  they  were  not  familiar  with  the  past 
performance  of  the  borrower  and  were  not  in  a 
position  to  supervise  his  future  activities,  or  in 
cases  where  the  applicant  has  no  restricted  property 
which  can  be  relied  upon  as  a  source  of  income 
and  permanent  base  for  his  activities,  or  in  cases 
where  the  applicant  has  access  to  other  sources  of 
credit,  particularly  by  reason  of  the  unrestricted 
status  of  his  property. 

The  foregoing  considerations  also  apply  to  the 
question  whether  instructions  could  be  issued  by 
the  Indian  Office  to  the  field  staff  to  give  preference 
to  loans  to  restricted  Indians.  The  credit  regulations 
as  now  drafted  place  all  eligible  applicants  upon  an 
equal  footing  and  do  not  leave  room  for  definitions 
of  preference  by  the  Indian  Office.  The  only  provi- 
sion in  the  regulations  setting  up  preference  is  that 
providing  that  preference  shall  be  given  to  agricul- 
tural enterprises  and  to  enterprises  within  or  ad- 
jacent to  Indian  agricultural  communities.  Some, 
at  least,  of  the  loan  applications  of  county  credit 
associations  provide  in  their  plans  of  operation  that 
first  consideration  will  be  given  to  the  most  needy 
cases. 

It  is  therefore  my  opinion  that  any  further  state- 
ment of  preference  should  take  the  form  of  a  re- 
vision of  the  relevant  regulations,  rather  than  an 
instruction  from  the  Commissioner  to  the  field 
staff.  I  believe  the  Secretary  of  the  Interior  would 
have  authority  under  the  Oklahoma  Act  to  provide 
in  his  regulations  for  preference  among  loans  where 
preference  to  some  over  others  must  be  given  be- 
cause the  applications  exceed  in  amount  the  avail- 
able credit  funds.  However,  here  again  it  is  believed 
that  it  would  be  more  consistent  with  the  provi- 
sions of  the  Act  if  the  preference  could  be  based 
upon  considerations  relating  to  the  propriety  of  the 
loans  rather  than  upon  considerations  relating  to 
the  legal  status  of  the  applicants.  Furthermore,  in 
the  case  of  loans  by  credit  associations,  particularly 
where  the  credit  associations  have  been  already 
established  under  existing  regulations,  it  would  be 
appropriate  for  determination  of  preference  to  be 
made  by  the  credit  associations  in  view  of  the  pro- 
visions of  the  articles  of  association  and  bylaws  plac- 
ing supervision  and  control  of  the  business  and 
affairs  of  the  association  in  the  board  of  directors. 

The  instruction  issued  by  the  Indian  Office  to  the 
agency  staff  to  confine  their  assistance  in  the  prep- 
aration of  applications  to  Indians  under  the  super- 
vision of  the  agency  is  a  matter  of  administration 
for  the  determination  of  the  Indian  Office. 

Nathan  R.  Margold, 

Solicitor. 
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Shoshone    Reservation— Renewal    of 
Oil  Leases 

June  3,  1938. 

Memorandum  for  the  Assistant  Secretary: 

You  will  recall  that  the  information  presented  by 
various  applicants  for  renewal  of  oil  leases  in  the 
Maverick  Springs  field  of  the  Shoshone  Indian 
Reservation  in  Wyoming  showed  that  in  a  number 
of  instances  contracts  had  been  entered  into  by  the 
lessees  providing  for  the  payment  of  over-riding 
royalties  in  large  amounts.  These  over-riding  royal- 
ties are,  of  course,  in  addition  to  the  one-eighth 
royalties  payable  to  the  Indians.  In  one  instance 
involving  the  largest  lease  in  the  field,  the  amount 
the  lessee  is  required  to  pay  out  of  production  is  in 
excess  of  50  percent  of  the  oil  produced  from  the 
premises.  Conditions  such  as  these  not  only  consti- 
tute an  impediment  to  profitable  operation  of  the 
leases,  but  it  is  a  fair  assumption  that  they  have 
contributed  materially  to  the  long  delay  in  market- 
ing the  production  from  this  field.  Such  a  situation 
which  is  seriously  detrimental  to  the  interests  of 
the  Indians  should  not,  of  course,  be  allowed  to  con- 
tinue. For  this  reason  I  have  given  consideration 
to  the  question  of  whether  the  Secretary  of  the 
Interior  may  not  lawfully  impose  as  one  of  the 
conditions  of  renewal  the  requirement  that  the 
operating  royalty,  including  that  due  the  Indians, 
shall  in  no  event  exceed  the  maximum  economic 
royalty. 

While  the  contracts  giving  rise  to  these  addi- 
tional payments  are  not  before  me,  I  assume  that 
they  contain  provisions  making  them  effective  dur- 
ing the  period  of  the  original  leases  and  any  re- 
newals thereof.  Such  contracts,  however,  like  the 
original  leases,  were  made  with  knowledge  of  and 
subject  to  the  terms  and  conditions  of  August  21, 
1916  (39  Stat.  519). 

That  act  provides,  among  other  things,  that: 

"Leases  shall  be  for  a  period  of  twenty  years, 
with  the  preferential  right  in  the  lessee  to  re- 
new the  same  for  successive  periods  of  ten 
years  each  upon  such  reasonable  terms  and  con- 
ditions as  may  be  prescribed  by  the  Secretary 
of  the  Interior." 

The  right  of  renewal  provided  for  in  this  provi- 
sion, it  is  to  be  observed,  is  not  absolute.  The  re- 
newal may  be  obtained  upon  such  reasonable  con- 
ditions as  the  Secretary  may  prescribe  and  not  other- 
wise. The  power  to  determine  the  conditions  of  re- 


newal has  thus  been  committed  to  the  Secretary  by 
Congress.  Such  power  obviously  cannot  be  taken 
away  by  any  act  of  the  lessee  through  contract  or 
otherwise.  The  only  limitation  to  which  the  power 
is  subject  is  that  the  conditions  of  renewal  must  be 
reasonable.  The  authority  to  determine  the  reason- 
ableness of  the  conditions  is  also  committed  to  the 
Secretary  and  in  its  exercise  he  is  necessarily  in- 
vested with  broad  discretion.  That  this  power  and 
authority  extend  to  the  imposition  as  a  condition 
for  renewal,  a  requirement  that  the  operating 
royalty  shall  not  exceed  a  figure  to  be  determined 
by  the  Secretary  to  be  the  maximum  economic 
royalty,  I  have  little  doubt.  The  creation  of  out- 
standing royalty  or  production  interests  in  owners 
who  are  not  chargeable  with  the  costs  and  expenses 
of  development  has  long  been  regarded  as  an  un- 
wholesome practice.  Proper  limitations  imposed 
upon  such  a  practice  appear  to  be  reasonably  neces- 
sary, not  only  for  the  protection  of  the  interests  of 
the  Indians,  but  as  an  assurance  that  the  leaseholds 
will  be  properly  and  efficiently  developed  and  oper- 
ated. 

In  view  of  the  foregoing,  I  suggest  that  consider- 
ation be  given  to  the  matter  of  requiring  all  appli- 
cants for  renewal  of  the  Maverick  Springs  leases  to 
submit  a  satisfactory  showing  that  no  contracts  are 
in  existence  requiring  the  payment  of  royalties  in 
excess  of  such  maximum  royalty  as  may  be  deter- 
mined upon,  and  that  the  renewal  leases  contain 
appropriate  provisions  prohibiting  the  payment  of 
royalties  in  excess  of  such  determined  amount  dur- 
ing the  period  of  the  lease.  Mr.  Soyster  of  the  Geo- 
logical Survey,  I  believe,  has  heretofore  suggested 
that  the  allowable  royalty  payment,  including  that 
due  the  Indians,  should  not  exceed  25  percent.  This 
figure  might  be  adopted  as  the  maximum. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Revolving  Credit  Loans- 
Government  Employees 

June  14,  1938. 

Memorandum  to  the  Assistant  Secretary: 

The  Indian  Office  has  presented  for  your  con- 
sideration and  approval  two  applications  for  loans 
from  corporation  credit  funds  made  by  members  of 
the  tribal  corporations  concerned  who  are  also 
regular  employees  of  the  Government.  Under  sec- 
tion 24  (b)  of  the  credit  regulations  governing  loans 
by  tribal  corporations,  loans  to  regular  employees 
of  the  Government  must  be  approved  by  the  Com- 
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missioner  of  Indian  Affairs.  The  Commissioner  has 
approved  these  applications  but  is  concerned 
whether  the  Department  should  continue  to  permit 
such  loans  in  view  of  the  ruling  of  the  Attorney 
General  dated  July  12,  1937.  The  Commissioner 
states  that  if  this  opinion  were  held  to  apply  to 
irregular  and  emergency  employees  the  activities  of 
the  tribal  corporations  would  be  badly  handicapped 
and  the  benefits  of  the  revolving  fund  seriously  re- 
stricted. 

In  the  opinion  of  the  Attorney  General  referred 
to  this  Department  was  advised  against  revising  the 
regulations  dealing  with  licensed  traders  to  permit 
Government  employees  to  join  and  deal  with  In- 
dian cooperative  associations.  The  question  pre- 
sented to  the  Attorney  General  by  this  Department 
involved  white  and  Indian  employees  becoming 
members  of,  and  purchasing  supplies  through,  an 
association  which  was  formed  by  Indians  for  the 
particular  purpose  of  dealing  in  supplies  for  mem- 
bers. While  the  question  before  the  Attorney  Gen- 
eral was  considerably  different  from  the  present 
question  in  the  facts  involved,  the  opinion  of  the 
Attorney  General  indicates  an  approach  to  the 
interpretation  of  the  statutes  concerned  which  has 
considerable  bearing  upon  this  question.  The 
statutes  involved  are  sections  68  and  87  of  Title  25, 
United  States  Code,  which  read  as  follows: 

"Sec.  68.  Employees  not  to  trade  with  In- 
dians.—No  person  employed  in  Indian  affairs 
shall  have  any  interest  or  concern  in  any  trade 
with  the  Indians,  except  for,  and  on  account 
of,  the  United  States;  and  any  person  offending 
herein,  shall  be  liable  to  a  penalty  of  $5,000, 
and  shall  be  removed  from  his  office." 

"Sec.  87.  Interest  of  agents  and  employees  in 
Indian  contracts.— No  agent  or  employee  of  the 
United  States  Government  or  of  any  of  the 
departments  thereof,  while  in  the  service  of  the 
Government,  shall  have  any  interest,  directly 
or  indirectly,  contingent  or  absolute,  near  or 
remote,  in  any  contract  made,  or  under  negoti- 
ation, with  the  Government  or  with  the  In- 
dians, for  the  purchase  or  transportation  or 
delivery  of  goods  or  supplies  for  the  In- 
dians *  *  *.  The  violation  of  any  of  the  provi- 
sions of  this  section  shall  be  a  misdemeanor, 
and  shall  be  punished  by  a  fine  of  not  less  than 
$500  nor  more  than  $5,000,  and  by  removal 
from  office;  and,  in  addition  thereto,  the  court 
shall,  in  its  discretion,  have  the  power  to 
punish  by  imprisonment  of  not  more  than  six 
months." 

In  discussing  the  statutes  the  Attorney  General 
stated  that  they  have  been  "broadly  construed  to 


prohibit  Government  employees  from  in  any  way 
being  connected  with  or  concerned  in  'trade  in 
articles  bought  for,  supplied  to,  or  received  from 
the  Indians'."  The  common  concept  of  trade  is  the 
purchase  and  sale  of  commodities,  but  the  borrow- 
ing and  loaning  of  money  is  a  commercial  transac- 
tion which  cannot  be  successfully  distinguished 
from  other  forms  of  trade.  In  one  of  the  few  cases 
involving  section  68  of  Title  25  the  Indian  Farm 
Agent,  who  was  held  to  have  violated  this  provision, 
had  an  interest  not  only  in  the  purchase  and  sale 
of  commodities  by  Indians  but  in  borrowing  and 
loan  transactions  undertaken  by  them.  United 
Stales  v.  Hutto,  256  U.  S.  524.  Moreover,  such  finan- 
cial transactions  present  the  same  opportunity  for 
undue  influence  and  misuse  of  position  by  Govern- 
ment employees  as  the  Attorney  General  and  the 
courts  have  found  it  to  be  the  purpose  of  the 
statutes  to  prevent. 

Section  10  of  the  Indian  Reorganization  Act  con- 
templates and  authorizes  loans  by  tribal  corpora- 
tions to  members  of  the  tribe.  If  it  were  possible  I 
should  like  to  reconcile  this  section  with  the 
statutes  above  quoted  by  determining  that  loans 
may  be  made  to  members  of  the  tribe  regardless 
of  their  status  of  employment.  However,  a  precisely 
similar  question  of  statutory  construction  was  in- 
volved in  United  States  v.  Douglas,  190  Fed.  482, 
in  which  case  it  was  held  that  a  school  teacher  who 
was  a  member  of  the  Crow  Tribe  violated  section 
68  of  Title  25  in  purchasing  restricted  cattle  from 
Crow  Indians.  It  was  argued  in  that  case  that  the 
statute  prohibiting  the  sale  of  restricted  cattle  ex- 
cept to  members  of  the  tribe,  without  the  approval 
of  the  Superintendent  (Sec.  195,  Tit.  25)  ,  permit- 
ted these  transactions  but  the  court  held  that  the 
statutory  permission  for  purchase  of  Indian  cattle 
by  members  of  the  tribe  did  not  extend  to  the  Gov- 
ernment employee  who,  although  a  member,  was 
prohibited  from  such  transactions  by  section  68  of 
Title  25. 

In  view  of  those  opinions  I  must  advise  against 
the  approval  of  those  applications  and  further 
affirmative  action  by  the  Department  in  approving 
loans  to  regular  employees  of  the  Government. 

The  credit  regulations  governing  loans  by  tribal 
corporations  do  not  deal  with  the  making  of  loans 
by  the  tribes  to  irregular  and  emergency  employees, 
and  affirmative  action  by  the  Department  is  not 
involved  in  such  cases.  The  departmental  regula- 
tions governing  the  duties  of  superintendents  and 
other  employees  approved  May  9,  1929,  repeat  the 
prohibitions  of  sections  68  and  87  of  Title  25  in 
connection  with  regular  employees.  No  application 
of  the  statutes  is  made  in  these  regulations  to  ir- 
regular employees,  and  emergency  employees  are 
not  covered  by  these  regulations.  Since  the  Depart- 
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ment,  therefore,  has  thus  far  not  formally  applied 
these  statutes  to  irregular  and  emergency  employees, 
and  since  the  problem  is  not  presented  by  the 
credit  regulations  or  the  loan  applications,  I  believe 
the  question  of  the  application  of  these  statutes  to 
such  employees  may  be  passed  over  at  the  present 
time  if  the  Indian  Office  is  willing  to  withdraw  the 
question.  In  the  meantime  the  situation  might  be 
clarified  through  obtaining  amendatory  legislation. 
While  the  Attorney  General,  in  a  letter  to  this  De- 
partment dated  February  28,  1938,  supplemental  to 
his  opinion  of  July  12,  1937,  held  that  the  distinc- 
tion proposed  by  this  Department  in  positions  in 
the  Indian  Service  on  the  basis  of  the  trust  and 
influence  they  entailed  would  not  be  valid  under 
the  statutes  quoted,  this  letter  did  not  decide  the 
precise  question  whether  irregular  and  emergency 
employees  were  "employed  in  Indian  affairs"  and 
otherwise  within  the  terms  of  the  statutes. 

In  connection  with  one  of  these  applications  the 
regular  employee  of  the  Government  is  proposing 
to  lease  certain  tribal  land  from  the  tribal  corpora- 
tion, and  this  proposed  lease  is  called  to  your  atten- 
tion by  the  Indian  Office.  Such  a  lease,  far  from 
being  permitted  by  any  existing  regulations,  is  ex- 
pressly prohibited  by  section  39  of  the  regulations 
governing  duties  of  superintendents  and  other  em- 
ployees previously  referred  to.  This  section  pro- 
hibits any  sale  or  lease  of  Indian  land  by  a  regular 
employee  as  in  violation  of  section  68  of  Title  25. 
I  believe  such  a  prohibition  is  justified.  A  purchase 
of  Indian  land  by  a  Government  employee  was  held 
to  violate  this  section  in  the  case  of  Eiuart  v.  Blue 
Jacket,  259  U.  S.  129,  and  a  lease  of  Indian  lands 
would  fall  within  the  same  type  of  prohibited 
transaction. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Lease— Consent  of  Indian 

June  14,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  authorizes  Supt.  W.  O. 
Roberts  of  the  Pine  Ridge  Agency,  South  Dakota, 
to  execute  a  lease  on  behalf  of  Mr.  White  Bull,  an 
Oglala  Sioux  allottee,  in  favor  of  Mr.  Charles  E. 
Gorenson.  It  appears  that  Mr.  White  Bull  on  June 
29,  1937,  signed  an  application  to  lease  his  allot- 
ment to  Mr.  Gorenson  for  a  one-year  term  begin- 
ning on  March  1,  1938,  but  that  he  has,  however, 
refused  to  sign  the  lease.  He  first  refused  on  Oc- 


tober 25,  1937,  claiming  that  he  wanted  his  rental 
money  paid  to  him  at  once.  On  December  15,  1937, 
Mr.  Gorenson  sent  in  to  the  Pine  Ridge  Agency  a 
check  for  $27.50.  Mr.  White  Bull  then  returned  to 
the  agency  on  January  6  of  this  year,  apparently 
"ready  to  sign  the  contract",  but  once  again  refused 
when  he  was  requested  to  apply  all  or  part  of  his 
rental  on  the  payment  of  a  reimbursable  obligation 
of  $15.11  which  had  been  due  for  some  years. 
Thereupon  the  Superintendent  requested  authority 
to  execute  the  lease  on  behalf  of  Mr.  White  Bull 
and  to  deduct  $15.11  from  his  rental  check  to 
liquidate  his  reimbursable  debt. 

There  is  no  legal  authority  of  which  I  am  aware 
that  authorizes  the  Superintendent  to  execute  this 
lease  without  the  consent  of  the  Indian  lessor.  On 
the  contrary,  Mr.  White  Bull's  consent  is  clearly 
required  (sec.  395,  Tit.  25,  U.S.C.;  sec.  3,  Regula- 
tions Governing  the  leasing  of  Indian  Allotments 
for  Farming,  Grazing  and  Business  Purposes)  . 

The  letter  suggests,  however,  that  Mr.  White 
Bull's  signature  on  the  application  to  lease  con- 
ferred upon  the  Superintendent  effective  authority 
to  sign  the  lease  if  at  any  time  or  for  any  reason  the 
Indian  refused  to  do  so.  The  language  relied  upon 
is  the  following: 

"Furthermore,  should  We  or  I,  for  any  reason 
whatsover,  fail  to  sign  a  contract  drawn  in 
accordance  therewith,  we  without  reservation, 
hereby  authorize  the  Supt.  of  the  Pine  Ridge 
Agency  to  sign  the  contract  in  our  stead." 

Although  this  stipulation  sought  to  vest  in  the 
Superintendent  an  irrevocable  power,  it  is  my 
opinion  that  the  power  was,  in  fact,  revocable  and 
that  it  terminated  upon  the  Indian's  refusal  to  sign 
the  lease  on  October  25,  1937,  and  his  declaration 
at  that  time  that  he  was  unwilling  to  lease  unless 
an  advance  payment  was  made  on  the  lease. 

Under  certain  circumstances,  a  third  person  may 
have  such  an  interest  in  a  power  of  attorney  given 
as  security  for  performance  of  a  contract  as  to  make 
the  power  irrevocable  (Hunt  v.  Rousmanier,  8 
Wheat.  174)  ,  but  as  between  himself  and  his  agent 
the  principal  always  has  power  to  revoke  the  agency 
unless  it  is  coupled  with  an  interest  on  the  part  of 
the  agent  in  the  subject  matter  of  the  agency.  Mis- 
souri v.  Walker,  125  U.S.  339;  Fla?iagan  v.  Broivn, 
1 1  Pac.  706;  Broxvn  v.  Pforr,  38  Cal.  550.  The  power 
to  revoke  exists  even  though  the  revocation  may  in 
certain  circumstances,  as  where  a  consideration  has 
been  given  for  the  agency,  or  where  a  definite  period 
for  performance  is  fixed  in  the  agency  agreement, 
render  the  principal  liable  in  damages  to  the  agent. 
Shaiuver  v.  Ewing,  1  F.  (2d)  423;  Mecham,  Agency, 
sees.  614,  620,  211;  Tiffany  on  Agency  (2d  ed.)   sec. 
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86.  In  Shawver  v.  Ewing  the  court  said,  in  holding 
the  defendants  not  liable  for  a  commission  on  a 
sale  of  an  oil  lease  assignment  made  by  an  agent 
after  his  authority  to  sell  had  been  revoked  but 
before  the  date  set  by  agreement  for  completion  of 
the  sale: 

'  'It  is  the  general  rule  of  law  that  the  author- 
ity of  the  agent  may  be  revoked  by  the  princi- 
pal at  his  will  at  any  time  with  or  without  good 
reason  therefor.'  *  *  *  That  rule  is  too  firmly 
established  to  call  for  further  discussion.  It  is 
equally  well  established  that  to  exercise  that 
power  of  revocation  within  a  specified  period. 
If  the  principal  violates  such  a  contract  he  will 
be  liable  in  damages.  That  liability,  however, 
does  not  destroy  his  power  to  revoke.  If  the 
principal  revokes  the  agency  before  perform- 
ance by  the  agent,  that  ends  the  agency,  not- 
withstanding that  the  principal  may  be  liable 
in  damages  if  he  has  by  a  binding  contract 
agreed  not  to  revoke." 

In  the  instant  case  the  Indian  had,  not  only  a  power 
to  revoke  the  agency  created  by  him  in  his  agree- 
ment of  June  29,  1937,  but  a  right  to  revoke  it  as 
well.  No  consideration  was  given  for  the  agency  by 
the  Superintendent,  nor  does  the  Superintendent 
have  any  such  interest  in  the  subject  matter  of  the 
agency,  namely,  the  signing  of  the  lease,  as  to  make 
the  agency  irrevocable.  Such  an  interest  must  be  a 
property  interest  (Hunt  v.  Rousmanier,  8  Wheat. 
174) ,  and  the  Superintendent  has  no  such  interest 
in  the  lease.  Nor  was  the  agreement  limited  as  to 
time.  The  mere  fact  that  the  agency  was  for  a 
single  act  which  had  to  be  performed  before  March 
1,  1938,  the  date  of  the  beginning  of  the  lease, 
would  not  make  it  an  agency  for  a  definite  term 

(Mecham,  Agency,  sec.  614)  ;  Shawver  v.  Ewing, 
1  F.  (2d)  423)  .  As  between  the  Indian  and  the 
Superintendent,  therefore,  the  Indian  had  both  the 
power  and  right  to  revoke  the  power  of  attorney, 
which  the  Indian  exercised  on  October  25,  1937. 

Nor  did  the  prospective  lessee  in  this  case  have 
such  an  interest  in  the  exercise  of  the  power  of 
attorney  by  the  Superintendent  as  to  make  the 
power  irrevocable  by  the  Indian.  It  is  true  that 
many  authorities  recognize  such  an  interest.  Hunt 
v.  Rousmanier,  8  Wheat.   174;  Tiffany  on  Agency 

(2d  ed.)  sec.  88.  In  South  Dakota,  however,  a 
different  rule  applies,  in  accordance  with  specific 
statutory  provision.  Section  1285,  Rev.  Codes  S.Y). 

(1929),  provides: 

"Unless  the  power  of  an  agent  is  coupled  with 
an  interest  in  the  subject  of  the  agency,  it  is 


terminated,  as  to  every  person  having  notice 
thereof,  by: 

1.  Its  revocation  by  the  principal." 

Under  South  Dakota  law  only  an  agency  coupled 
with  an  interest  is  irrevocable.  A  third  person's 
interest  is  not  such  an  interest.  The  interest  must 
be  that  of  the  agent  himself.  Hunt  v.  Rousmanier, 
8  Wheat.  174,  clearly  distinguishes  an  agency 
coupled  with  an  interest  from  an  agency  given  as 
security  for  performance  of  a  contract.  See  also 
Brown  v.  Pforr,  38  Cal.  550. 

For  the  foregoing  reason  ,  I  believe  the  author- 
ity given  by  the  Indian  on  June  29,  1937,  to  the 
Superintendent  was  a  revocable  power  of  attorney 
under  South  Dakota  law  and  that  it  was,  in  fact,  re- 
voked by  the  Indian  on  October  25,  1937.  The  In- 
dian's signature  is,  therefore,  now  required  on  the 
lease. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Restoration  to  Tribal  Ownership- 
Ute  Lands 
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Synopsis 
Solicitor's  Opinion 


Re: 


Authority  of  the  Secretary  of  the  Interior,  under 
section  3  of  the  act  of  June  18,  1934  (48  Stat. 
984)  ,  to  restore  to  tribal  ownership  the  remaining 
undisposed  of  lands  in  Colorado,  not  adjacent  to 
the  Southern  Ute  Reservation,  ceded  by  the  Con- 
federated Bands  of  Ute  Indians  under  the  act  of 
June  15,  1880  (21  Stat.  199) . 
Held: 

The  remaining  undisposed  of  lands  in  Colorado 
ceded  by  the  Confederated  Bands  of  Ute  Indians 
under  the  act  of  June  15,  1880  (21  Stat.  199) 
come  within  the  designation  in  section  3  of  the 
act  of  June  18,  1934  (48  Stat.  984)  of  "remaining 
surplus  lands  of  any  Indian  reservation  hereto- 
fore opened  *  *  *  to  sale,  or  any  other  form  of 
disposal  *  *  *  by  any  of  the  public  land  laws  of 
the  United  States"  and  may,  therefore,  be  re- 
stored to  tribal  ownership,  whether  or  not  situ- 
ated adjacent  to  the  Southern  Ute  Reservation, 
if  the  Secretary  of  the  Interior  finds  any  such 
restoration  to  be  in  the  public  interest. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  instance  of  the  Commissioner  of  Indian 
Affairs  yon  have  requested  the  opinion  of  this 
office  on  the  authority  of  the  Secretary  of  the  In- 
terior to  restore  to  tribal  ownership  under  section 
3  of  the  Indian  Reorganization  Act  (June  18,  1934, 
48  Stat.  984)  ,  the  remaining  undisposed  of  lands 
in  Colorado  ceded  by  the  Confederated  Bands  of 
Ute  Indians  under  the  act  of  June  15,  1880  (21 
Stat.  199)  .  In  phrasing  the  question,  the  Indian 
Office  has  asked  whether  section  3  is  applicable  to 
these  lands  in  Colorado,  "not  situated  adjacent  to 
the  existing  Southern  Ute  Reservation."  While  this 
phrasing  appears  to  restrict  the  question,  it  is  be- 
lieved that  the  Indian  Office  intends  to  request  that 
all  angles  concerning  the  applicability  of  section  3 
of  the  Indian  Reorganization  Act  be  determined. 
It  is  my  intent  to  determine  the  matter  in  a  com- 
prehensive manner  in  view  of  the  fact  that  the  land 
involved  is  unusually  large  in  extent,  consisting  of 
approximately  4,000,000  acres,  and  in  view  of  the 
complicated  legal  and  practical  problems  involved. 

Section  3  of  the  Indian  Reorganization  Act  reads 
as  follows: 

"Sec.  3.  The  Secretary  of  the  Interior,  if  he 
shall  find  it  to  be  in  the  public  interest,  is 
hereby  authorized  to  restore  to  tribal  owner- 
ship the  remaining  surplus  lands  of  any  Indian 
reservation  heretofore  opened,  or  authorized  to 
be  opened,  to  sale,  or  any  other  form  of  dis- 
posal by  Presidential  proclamation,  or  by  any 
of  the  public-land  laws  of  the  United  States: 
Provided,  however,  That  valid  rights  or  claims 
of  any  persons  to  any  lands  so  withdrawn  exist- 
ing on  the  date  of  the  withdrawal  shall  not  be 
affected  by  this  Act:  Provided  further,  That 
this  section  shall  not  apply  to  lands  within  any 
reclamation  project  heretofore  authorized  in 
any  Indian  reservation:  *  *  *"  (Further  pro- 
visos deal  only  with  Papago  Reservation-. 

This  section  lays  down  two  prerequisites  for  the 
application  of  the  section  to  ceded  Indian  lands. 
First,  the  Secretary  of  the  Interior  must  find  that 
the  restoration  to  tribal  ownership  will  be  in  the 
public  interest.  Secondly,  the  lands  involved  must 
be  "remaining  surplus  lands  of  any  Indian  reserva- 
tion heretofore  opened,  or  authorized  to  be  opened 
to  sale,  or  any  other  form  of  disposal  by  Presidential 
proclamation,  or  by  any  of  the  public  land  laws  of 
the  United  States."  The  finding  of  public  interest, 


while  a  requirement  of  law,  involves  the  determi- 
nation of  administrative  questions  which  need  not 
be  discussed  in  this  opinion.  It  is  sufficient  to  point 
out  that  a  restoration  is  not  a  mandatory  but  a  dis- 
cretionary act  to  be  weighed  as  a  matter  of  public 
interest.  The  second  prerequisite  involves  the  de- 
termination whether,  as  a  matter  of  law,  the  de- 
scription of  the  lands  subject  to  restoration  applies 
to  these  ceded  Colorado  Ute  lands.  In  making  this 
determination  the  applicability  of  the  various 
terms  used  in  the  description  will  be  discussed. 


1 


The  Colorado   Ute  area  as  an 
"Indian  reservation" 

Lands  to  be  restored  must  be  surplus  lands  "of 
any  Indian  reservation."  Therefore  a  first  question 
involves  the  history  and  background  of  the  Color- 
ado Ute  lands  as  an  Indian  reservation.  In  the  first 
20  years  following  the  treaty  of  Guadalupe  Hidalgo 
with  Mexico  in  1848,  the  United  States  entered  in- 
to negotiations  with  various  of  the  Indian  tribes 
occupying  the  area  acquired  from  Mexico.  Among 
the  treaties  made  was  one  with  the  "Utahs"  (De- 
cember 30,  1849,  9  Stat.  984)  for  obtaining  free 
passage  through  the  "territory  of  the  Utahs."  In 
1863,  a  treaty  was  made  with  the  Tabeguache  Band 
of  Ute  Indians  (proclaimed  December  14,  1864,  13 
Stat.  673)  ,  by  which  the  Band  relinquished  its  right 
and  interest  in  all  lands  within  the  United  States 
except  a  designated  area.  The  treaty  expressly  de- 
clined to  recognize  any  title  or  right  of  the  Band 
to  the  area  ceded  or  reserved  except  that  possessed 
by  the  Indians  under  the  laws  of  Mexico.  It  has 
been  claimed  that  the  Indians  had  no  title  or  inter- 
est under  the  laws  of  Mexico  in  the  lands  which 
they  occupied  and  were  not  recognized  by  the 
United  States  as  having  the  right  of  occupancy  con- 
ceded to  other  Indian  tribes  in  the  United  States. 
However,  whatever  may  have  been  the  interest  of 
the  Ute  Indians  in  the  lands  occupied  by  them  in 
this  period,  the  treaty  of  March  2,  1868  (15  Stat. 
619) ,  with  various  bands  of  Ute  Indians,  who  have 
since  been  commonly  known  as  the  Confederated 
Bands  of  Ute  Indians,  established  a  reservation  for 
these  Indians  having  the  same  status  as  any  other 
Indian  reservation  in  the  United  States.  This  treaty 
set  apart  a  defined  territory,  consisting  of  approxi- 
mately 15,000,000  acres,  for  the  "absolute  use  and 
occupation"  of  these  Ute  Indians.  The  status  of 
this  territory  as  a  reservation  has  been  uniformly 
recognized  by  the  Congress,  the  Court  of  Claims 
(The  Ute  Indians  v.  the  United  States,  45  Ct.  Cls. 
440)    and   the   Department.   The  definition   of  an 


834 


Department  of  the  Interior 


June  15,   1938 


Indian  reservation  by  the  Supreme  Court  in  Minne- 
sota v.  Hitchcock  (185  U.S.  373,  389,  390) ,  that  an 
Indian  reservation  is  created  when  from  what  has 
been  done  there  results  a  certain  defined  tract 
appropriated  to  Indian  purposes,  clearly  covers 
the  reservation  of  the  Utes  established  by  the  1868 
treaty.  In  1874  (18  Stat.  36) ,  this  reservation  was  re- 
duced by  approximately  SV2  million  acres  through 
a  cession  by  the  Indians  in  consideration  of  a  spe- 
cified perpetual  annuity,  and  the  Indians  retained 
no  further  interest  in  the  lands  thus  ceded. 

The  reservation  of  the  Confederated  Bands  of 
Ute  Indians,  as  diminished  by  the  1874  cession,  was 
the  subject  of  the  1880  act  under  which  the  Con- 
federated Bands  ceded  the  lands  involved  in  this 
opinion.  The  specific  provisions  of  the  1880  act, 
its  purpose  and  legal  effect  will  be  set  forth  in 
some  detail  later  in  this  opinion.  The  actual  result 
of  the  1880  act,  however,  was  that  the  Confederated 
Bands  were  divided  into  three  groups,  the  Un- 
compahgre  and  White  River  Utes  being  located  in 
Utah  and  the  Southern  Utes  remaining  in  the 
southern  portion  of  the  reservation.  All  of  the  re- 
mainder of  the  reservation  has  been  sold,  set  apart 
as  national  forests,  or  otherwise  disposed  of,  except 
the  four  million  acres  which  are  the  subject  of  this 
opinion. 

It  might  be  claimed  that  in  view  of  the  above 
described  results  of  the  1880  act,  the  reservation  of 
the  Confederated  Bands  was  actually  extinguished 
and  that,  therefore,  the  lands  involved  in  this 
opinion  are  not  surplus  lands  "of  any  Indian  reser- 
vation." In  my  judgment,  even  if  the  reservation  of 
the  Confederated  Bands  of  Utes  were  held  no  longer 
to  exist,  that  fact  alone  would  not  negative  the 
application  of  section  3  of  the  Indian  Reorganiza- 
tion Act  to  the  remaining  undisposed  of  lands  of 
that  reservation.  The  phrase  "of  any  Indian  reser- 
vation" must  be  used  in  section  3  to  describe  the 
character  and  location  of  the  lands  at  the  time  they 
were  opened  to  disposal  under  the  public  laws.  The 
lands  which  may  be  restored  to  tribal  ownership 
must  be  lands  which  were  part  of  any  Indian  reser- 
vation, not  of  any  forest  or  military  reservation  or 
of  any  other  class  of  lands.  Section  3  cannot  mean 
that  the  lands  must  now  have  the  character  of  In- 
dian reservation  lands,  as  they  are  not  reservation 
lands  but  lands  capable  of  being  restored  to  reser- 
vation status  under  the  Indian  Reorganization  Act. 
Nor  can  section  3  mean  that  the  lands  must  be 
located  within  the  geographical  limits  of  an  Indian 
reservation.  In  many  instances  of  surplus  land  ces- 
sions entire  portions  of  Indian  reservations  were 
cut  off  from  the  reservations  and  opened  to  dis- 
posal, while  in  other  instances,  by  similar  legal 
instruments,  areas  located  within  the  reservations 


were  opened  to  disposal.  Whether  the  lands  opened 
to  disposal  were  cut  off  from  or  out  of  existing 
Indian  reservation  is  a  matter  of  historical  circum- 
stance and  not  of  legal  significance.  Moreover, 
nothing  in  section  3  requires  the  remaining  undis- 
posed of  lands  to  lie  in  any  particular  geographic 
relation  to  an  existing  Indian  reservation.  Such  a 
requirement  would  ignore  the  well-known  facts 
that  the  location  of  such  lands  is  purely  fortuitous 
and  that  the  lands,  by  their  very  nature,  are  scat- 
tered tracts. 


II. 


Colorado  Ute  lands  opened  to  disposal 
under  the  public  land  laws 

The  surplus  lands  of  the  Colorado  Ute  Indian 
Reservation  were  opened  to  disposal  in  designated 
ways  under  the  public  land  laws  by  section  3  of 
the  act  of  June  15,  1880.  The  relevant  parts  of  the 
section  read  as  follows: 

"all  the  lands  not  so  allotted,  the  title  to  which 
is,  by  the  said  agreement  of  the  confederated 
bands  of  the  Ute  Indians,  and  this  acceptance 
by  the  United  States,  released  and  conveyed  to 
the  United  States,  shall  be  held  and  deemed  to 
be  public  lands  of  the  United  States  and  sub- 
ject to  disposal  under  the  laws  providing  for 
the  disposal  of  the  public  lands,  at  the  same 
price  and  on  the  same  terms  as  other  lands  of 
like  character,  except  as  provided  in  this  act: 
Provided,  That  none  of  said  lands,  whether 
mineral  or  otherwise,  shall  be  liable  to  entry 
and  settlement  under  the  provisions  of  the 
homestead  law;  but  shall  be  subject  to  cash 
entry    only    in    accordance   with    existing    law 


This  act  was  supplemented  by  the  act  of  July 
28,  1882  (22  Stat.  178),  which  provided  that  that 
portion  of  the  Ute  Reservation  lately  occupied  by 
the  Uncompahgre  and  White  River  Utes  shall  be 
"subject  to  disposal  from  and  after  the  passage  of 
this  act,  in  accordance  with  the  provisions  and 
under  the  restrictions  and  limitations  of  section  3 
of  the  act  of  Congress  approved  June  15, 
1880  *  *  *."  These  provisions  clearly  bring  the 
remaining  undisposed  of  lands  involved  in  this 
opinion  within  so  much  of  section  3  of  the  Indian 
Reorganization  Act  as  refers  to  remaining  lands  of 
an  Indian  reservation  "heretofore  opened  *  *  *  to 
sale,  or  any  other  form  of  disposal  *  *  *  by  any  of 
the  public  land  laws  of  the  United  States." 
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III. 


Ceded  Colorado  Ute  lands  as  "surplus  lands" 

The  key  question  in  connection  with  the  appli- 
cation of  section  3  to  the  remaining  Colorado  Ute 
lands,  is,  in  my  opinion,  the  question  whether  these 
lands  come  within  the  designation  of  "surplus 
lands"  in  section  3.  The  word  "surplus"  means  that 
which  remains  over  and  above  what  is  required.  It 
might  be  argued  that  practically  all  lands  ceded 
by  Indians  were  surplus  lands  according  to  this 
definition  since  they  were  doubtless  considered  as 
not  being  required  by  the  Indians.  However,  Con- 
gress could  not  have  intended  that  all  remaining 
undisposed  of  ceded  lands  should  be  available  for 
restoration  to  tribal  ownership,  as  such  lands  would 
embrace  practically  all  of  the  remaining  public 
domain.  The  Interior  Department  has  taken  the 
position  that  section  3  is  not  intended  to  cover  all 
ceded  lands  but  those  ceded  lands  in  which  the 
Indians  have  retained  an  interest  by  reason  of  the 
fact  that  the  lands  were  ceded  to  the  United  States 
to  be  disposed  of  by  the  United  States  in  specified 
ways,  the  proceeds  of  the  sale  to  be  held  for  the 
benefit  of  the  Indians.  This  type  of  ceded  land  was 
evidently  in  the  mind  of  Congress  at  the  time  of 
the  passage  of  the  Reorganization  Act.  The  debates 
on  the  bill  in  the  Senate  show  that  section  3  was 
discussed  as  a  provision  making  possible  the  restora- 
tion of  the  use  of  the  lands  to  the  Indians  in  place 
of  the  proceeds  to  which  they  were  entitled  from 
any  sale.  (Congressional  Record,  73d  Congress,  2d 
session,  page  11135.) 

The  reference  to  surplus  lands  in  section  3  of  the 
Reorganization  Act  refers,  however,  primarily  to 
surplus  lands  remaining  after  the  actual  or  contem- 
plated allotment  of  the  Indians,  such  surplus  lands 
having  been  ceded  to  be  disposed  of  for  the  bene- 
fit of  the  Indians.  The  term  "surplus  lands"  has 
been  used  commonly  in  connection  with  the  allot- 
ment system  and  allotted  reservations  to  refer  to 
the  lands  not  allotted  or  set  aside  for  allotment 
and  not  reserved  for  administrative  or  tribal  pur- 
poses. In  the  consideration  of  section  3  in  Congress, 
the  term  "surplus  lands"  was  defined  in  this  man- 
ner. (Senate  Report  of  the  Committee  on  Indian 
Affairs  on  S.  3645,  No.  1080,  73d  Congress,  2d  ses- 
sion; Congressional  Record,  73d  Congress,  2d  ses- 
sion, page  11136.)  The  policy  of  the  general  allot- 
ment act  and  the  allotment  acts  for  specific  reser- 
vations was  to  settle  the  individual  Indians  as 
farmers  on  individual  tracts  of  land  and  to  open 
the  remainder  of  the  reservation  to  disposal  to 
white  people.  The  purpose  was  different  from  that 
involved  in  previous  disposals  of  Indian  land  since 
it  was  aimed  at  settling  permanently  and  civilizing 


the  individual  Indians  and  at  the  same  time  open- 
ing their  existing  reservation  to  the  advancing  white 
settlers.  The  difference  in  purpose  and  effect  be- 
tween the  conditional  surplus  land  cession  involved 
in  the  allotment  acts  and  the  previous  type  of  ces- 
sion in  which  the  Indians  were  removed  to  another 
reservation  to  be  held  in  common  in  the  same  man- 
ner as  their  previous  reservation  in  which  they 
then  lost  all  interest  is  analyzed  by  the  Supreme 
Court  in  the  case  of  Minnesota  v.  Hitchcock,  supra. 

The  1880  cession  agreement  with  the  Colorado 
Ute  Indians  is  one  of  the  early  examples  of  condi- 
tional surplus  land  cessions;  in  fact  the  provisions 
of  the  1880  act  set  forth  a  plan  of  allotment  and 
disposal  of  surplus  lands  which  became  stereotyped 
in  later  allotment  acts.  A  commission  was  appointed 
to  make  a  census  of  the  Indians,  to  select  lands  to 
be  allotted,  to  survey  sufficient  of  these  lands  for 
allotment,  and  to  cause  allotments  to  be  made. 
The  provisions  of  section  3  of  this  act,  quoted 
above,  are  significant  in  that  they  provide  for  the 
disposal  only  of  these  lands  within  the  reservation 
"not  so  allotted."  The  legislative  history  of  this 
1880  act  makes  clear  that  the  chief  purpose  of  the 
act  was  the  immediate  allotment  within  the  Color- 
ado Ute  Reservation  of  the  individual  Indians  of 
various  Ute  bands  and  the  opening  to  disposal  of 
the  remaining  surplus  lands.  The  opening  up  of 
the  surplus  lands  was  described  as  essential  in  view 
of  the  thousands  of  settlers  and  prospectors  on  the 
borders  of  the  reservation  who  could  not  success- 
fully be  kept  from  entering  the  reservation  by  mili- 
tary or  other  means.  The  plan  of  allotment  of  the 
Indians  was  favored  and  bitterly  opposed  as  the 
entering  wedge  in  the  allotment  of  the  tribes  gen- 
erally throughout  the  United  States.  In  fact  a  gen- 
eral allotment  act  was  pending  in  that  session  of 
Congress.  (See  House  debates  on  the  1880  agree- 
ment, Congressional  Record,  46th  Congress,  2d 
session,  June  7,  1880,  pages  4251-4263.) 

From  the  foregoing  it  definitely  appears  that  the 
fact  that  this  cession  occurred  several  years  be- 
fore other  allotment-cessions  does  not  mean  that 
this  cession  falls  within  the  earlier  type  of  outright 
cession  and  removal.  This  cession  was  rather  a 
forerunner  and  a  model  of  later  allotment  acts 
and  differs  in  no  important  respect  from  these 
later  acts.  The  fact  that  two  of  the  three  main 
groups  of  Indians  were  subsequently  not  allotted 
within  the  borders  of  the  Colorado  Ute  Reserva- 
tion does  not  alter  my  conclusion.  The  1880  act 
did  not  provide  for  establishing  new  reservations 
but  for  supplying  the  Indians  with  allotments,  and 
where  allotments  occurred  outside  the  reservation, 
the  Indians  were  to  be  charged  a  price  of  $1.25 
an  acre  to  be  paid  from  the  proceeds  of  the  land 
sold  from  the  Colorado  Ute  Reservation.  The  al- 
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lotments  off  the  reservation  were  therefore  in  the 
nature  of  lieu  allotments  and,  in  the  case  of  the 
Uncompahgre  Utes,  were  made  only  because  of 
the  fact  that  insufficient  agricultural  lands  were 
found  within  the  Colorado  Ute  Reservation.  (See 
Report  of  the  Commissioner  of  Indian  Affairs, 
1881,  at   19,  325,  et.  seq.) 

There  can  be  no  doubt  that  the  surplus  lands 
remaining  after  allotment  were  to  be  sold  for  the 
benefit  of  the  Ute  Indians.  The  original  agreement 
between  the  Government  and  the  chiefs  of  the 
Confederated  Bands  of  Ute  Indians  which  pre- 
ceded the  1880  act  contemplated  an  outright  sale 
of  the  surplus  lands,  remaining  after  allotment  in 
consideration  of  an  annuity  of  $50,000.  In  Con- 
gress it  was  pointed  out  that  there  would  be 
realized  in  one  year  from  one  mine  within  the 
Colorado  Ute  Reservation  nearly  20  times  the  en- 
tire principal  sum  from  which  these  annuities  to 
the  Indians  would  be  paid.  The  land  was  described 
as  rich  in  minerals  and  of  great  value.  As  a  result 
of  the  realization  of  the  complete  inadequacy  of 
the  annuity  as  a  consideration  for  the  relinquish- 
ment of  the  Indian  right  of  occupancy  in  these 
lands,  and  in  order  that  "full  justice"  might  be 
done  the  Indians,  the  original  agreement  was 
amended  by  the  1880  act  to  provide  that  after  the 
United  States  had  been  reimbursed  the  amount  of 
the  annuities  paid  the  Indians  and  other  expenses 
connected  with  the  act,  any  further  proceeds  re- 
ceived from  the  sale  of  the  land  should  be  placed 
to  the  credit  of  the  Indians.  (Congressional  Rec- 
ord, 46th  Congress,  2d  session,  June  7,  1880,  page 
4261,  June  12,  1880,  page  4487.)  The  amended 
agreement  as  embodied  in  the  1880  act  was  sub- 
sequently accepted  by  the  requisite  number  of  In- 
dians of  the  Confederated  Bands. 

The  amended  agreement  was  described  by  the 
Court  of  Claims  in  the  case  of  The  Ute  Indians  v. 
The  United  States,  supra,  page  464,  as  entitling  the 
Ute  Indians  to  receive  all  the  proceeds  of  the  res- 
ervation after  the  reimbursement  and  as  provid- 
ing for  a  transaction  which  was  of  no  benefit  to 
the  United  States,  except  the  indirect  benefit  of 
opening  a  desirable  territory  to  civilization.  In  the 
Court  of  Claims  case  the  Indians  were  awarded 
a  judgment  for  the  value  of  the  lands  within  the 
reservation  which  had  been  set  apart  for  public 
reservations  and  thereby  been  excluded  from  sale. 
The  Interior  Department  has  consistently  recog- 
nized that  the  Indians  are  entitled  to  the  pro- 
ceeds from  the  disposal  of  these  lands.  3  L.D.  296; 
7  L.D.  191;  47  L.D.  560.  The  jurisdictional  act 
which  authorized  suit  in  the  Court  of  Claims  pro- 
vided that  upon  the  rendition  of  final  judgment 
the   principal   fund   from   which    the   annuities   of 


the  Indians  were  obtained  should  be  abolished  and 
from  that  date  no  further  annuities  should  be  paid. 
As  a  result,  therefore,  since  the  1910  decision  the 
interest  of  the  United  States  in  the  proceeds  of  the 
sale  to  the  extent  of  $50,000  annually  has  not 
existed  and  the  remaining  undisposed  of  surplus 
lands  within  the  reservation  have  been  subject  to 
disposal  for  the  unencumbered  benefit  of  the  In- 
dians. 


IV. 


Effect  of  declaration  of  lands  as  "Public  Lands" 

From  the  foregoing  it  is  my  conclusion  that  the 
remaining  undisposed  of  lands  within  the  Colorado 
Ute  Reservation  are  "surplus  lands"  within  the 
meaning  of  section  3  of  the  Indian  Reorganization 
Act.  There  remains  only  the  question  whether  these 
lands  must  nevertheless  be  excluded  from  the 
scope  of  section  3  because  of  the  fact  that  in  the 
1880  cession  and  in  the  subsequent  act  of  1882  it 
was  provided  that  the  lands  not  allotted  "shall  be 
held  and  deemed  to  be  public  lands  of  the  United 
States."  It  has  been  urged  that  in  the  usual  cession 
of  surplus  lands  remaining  after  allotment  no  decla- 
ration that  the  lands  ceded  shall  be  public  lands 
is  made.  As  a  consequence  it  is  argued  that  these 
lands  are  not  Indian  lands  in  accordance  with  the 
holding  in  the  case  of  Ash  Sheep  Co.  v.  United 
States  (252  U.S.  159) .  In  that  case  the  undisposed 
of  ceded  surplus  lands  of  the  Crow  Reservation 
were  held  to  be  "Indian  lands"  within  the  meaning 
of  a  statute  requiring  the  consent  of  the  Indians 
to  the  use  of  the  land  for  grazing  purposes.  The 
lands  involved  were  ceded  under  the  act  of  April 
27,  1904  (33  Stat.  352),  which  provided  that  a 
designated  portion  of  the  reservation  should  be 
sold  to  the  United  States  but  that  the  United  States 
should  serve  as  trustee  for  the  disposal  of  the  lands 
for  the  benefit  of  the  Indians. 

In  my  opinion,  the  declaration  in  the  1880  act 
that  the  surplus  ceded  lands  shall  be  public  lands 
does  not  alter  the  fact  that  these  lands  are  remain- 
ing surplus  lands  of  an  Indian  reservation  hereto- 
fore opened  to  disposal  under  the  public  land  laws, 
within  section  3  of  the  Indian  Reorganization  Act, 
even  if  the  declaration  lessened  the  interest  of  the 
Indians  in  the  lands  ceded  during  the  time  they 
were  held  by  the  United  States  and  before  they 
were  sold.  However,  it  is  also  my  opinion  that  this 
declaration  did  not  make  the  1880  cession  different 
in  legal  effect  from  the  Crow  cession  of  other 
usual  surplus  land  cessions  where  the  Indians  were 
to  receive  the  proceeds  of  the  sale.  The  significant 
legal   effect   of   these   cessions   is   that   the   United 
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States  becomes  a  trustee  for  the  disposal  of  the 
land  ceded.  Regardless  of  the  particular  language 
of  the  cession,  the  result  is  that  the  Indians  retain 
an  equitable  interest  in  the  land  until  they  have 
received  the  consideration  bargained  for,  and  the 
United  States  becomes  a  "trustee  in  possession." 
Minnesota  v.  Hitchcock,  supra;  Ash  Sheep  Co.  v. 
United  States,  supra. 

Surplus  ceded  lands  to  be  disposed  of  for  the 
Indians  are  frequently  referred  to  in  acts  of  Con- 
gress and  departmental  actions  both  as  public  lands 
and  Indian  lands.  An  example  of  the  application 
by  Congress  of  the  term  "public  domain"  to  ceded 
surplus  lands  which  would  be  "Indian  lands"  under 
the  Ash  Sheep  Co.  case,  supra,  occurs  in  the  act  of 
May  29,  1908  (35  Stat.  460)  ,  under  which  the 
Cheyenne  River  and  Standing  Rock  Reservations 
in  South  Dakota  were  allotted.  In  this  act  it  was 
provided  that  the  Indians  might  use  the  timber 
upon  the  ceded  surplus  lands  so  long  as  these  lands 
remained  a  part  of  the  "public  domain,"  and  yet 
the  act  provided  that  the  United  States  should 
act  only  as  trustee  for  the  Indians  in  the  sale  of 
the  lands.  In  the  act  of  Congress  dismembering  the 
Great  Sioux  Reservation,  a  provision  that  the  un- 
reserved lands  shall  be  restored  to  the  public 
domain  is  used  in  two  places  with  obviously  dif- 
ferent meanings.  In  section  21  it  is  provided  that 
the  unreserved  land  shall  be  "restored  to  the  public 
domain"  to  be  disposed  of  to  actual  settlers  only, 
the  proceeds  to  go  to  the  Indians.  However,  it  is 
then  provided  that  if  the  lands  are  not  disposed 
of  at  the  end  of  10  years,  they  shall  be  paid  for  by 
the  United  States  at  a  designated  rate,  and  that  the 
lands  so  purchased  should  then  become  "a  part 
of  the  public  domain."  The  first  provision  restor- 
ing the  lands  to  the  public  domain  could  have  had 
no  legal  effect  to  alter  the  equitable  interest  of  the 
Indians  in  the  land  until  sold  or  purchased  by  the 
United  States. 

The  evident  purpose  of  designating  lands  ceded 
for  disposal  for  Indian  benefit  as  public  lands  or 
public  domain  is  to  indicate  that  the  lands  are 
subject  to  disposal  under  public  land  laws.  Lands 
so  designated  by  Congress  would  seem  therefore 
to  be  peculiarly  within  rather  than  without  the 
scope  of  section  3  of  the  Indian  Reorganization 
Act  which  refers  to  lands  subject  to  disposal  under 
the  public  land  laws. 

Surplus  lands  ceded  to  be  disposed  of  for  the 
Indians  are  in  fact  qualified  public  lands  and  also 
qualified  Indian  lands.  They  are  public  lands  in 
that  the  United  States  has  the  legal  title  and  has 
secured  from  the  Indians  a  release  of  their  right 
of  occupancy  and  has  arranged  to  dispose  of  them, 
but  they  are  not  public  lands  in  the  full  sense  of 


the  term  as  they  are  to  be  disposed  of  only  in 
limited  ways  and  upon  certain  conditions.  Min- 
nesota v.  Hitchcock,  supra.  It  shoud  be  noted  that 
both  the  1880  and  the  1882  acts  concerning  the  Ute 
land  qualified  the  reference  to  the  land  as  public 
land  and  subject  to  disposal  under  the  public  land 
laws  by  stated  conditions  and  restrictions. 

Surplus  lands  are  also  properly  designated  as 
Indian  lands  in  view  of  the  interest  of  the  Indians 
in  the  proceeds  of  any  disposal  of  the  lands.  This 
equitable  interest  is  the  significant  condition  at- 
tached to  the  lands  which  distinguishes  them  from 
the  public  lands  generally  as  Indian  lands.  Since 
this  condition  was  attached  to  the  lands  ceded  by 
the  Confederated  Bands  of  Utes,  the  undisposed 
of  lands  may  be  as  appropriately  termed  Indian 
lands  as  the  lands  ceded  by  other  Indian  tribes  to 
be  disposed  of  for  their  benefit.  Under  the  regula- 
tions of  the  Interior  Department  of  July  25,  1912, 
for  governing  the  use  of  vacant  ceded  land  (Regula- 
tions of  the  General  Land  Office,  1930,  page  669) 
it  was  contemplated  that  remaining  surplus  lands, 
the  proceeds  of  the  disposal  of  which  were  for  the 
benefit  of  the  Indians,  would  be  cooperatively 
administered  by  the  Indian  Office  and  the  General 
Land  Office,  the  Indian  Office  retaining  jurisdic- 
tion of  the  use  of  the  lands  before  they  were  sold 
and  the  General  Land  Office  administering  the 
final  disposition  of  the  lands.  It  is  true  that  this 
administration  by  the  Indian  Office  has  not  oc- 
curred in  connection  with  these  surplus  Colorado 
Ute  lands.  The  reason  for  that,  however,  is  not  the 
result  of  any  legal  difference  but  the  result  of 
practical  considerations  since  the  Indians  were  in 
fact  allotted  only  in  the  southern  part  of  the 
reservation,  and  since  the  surplus  lands  covered  a 
vast  area. 


V 


Summary  of  Conclusions 

In  view  of  the  foregoing  consideration,  and  in 
summary  of  my  conclusions,  it  is  my  opinion  that 
the  undisposed  of  lands  in  Colorado  ceded  by  the 
Confederated  Bands  of  Ute  Indians  under  the  act 
of  June  15,  1880,  subject  to  the  provisions  and 
conditions  set  forth  in  that  act,  come  within  the 
designation  in  section  3  of  the  Indian  Reorganiza- 
tion Act  of  remaining  surplus  lands  of  any  Indian 
reservation  opened  to  disposal  by  the  public  land 
laws,  and  that  they  are,  therefore,  available  for 
restoration  to  tribal  ownership,  provided  the  Secre- 
tary of  the  Interior  finds  the  restoration  to  be  in 
the  public  interest.   It  is  immaterial   as  a  matter 
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of  law  whether  the  area  to  be  restored  is  adjacent 
to  the  Southern  Ute  Reservation. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  June  15,  1938. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Lease— Consent  of  Indian 

June  15,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  Supt.  W.  O.  Roberts  of 
the  Pine  Ridge  Indian  Agency,  South  Dakota, 
proposes  to  give  him  authority  to  approve  a  three- 
year  lease  in  favor  of  Mr.  George  B.  Comer  of 
Gordon,  Nebraska,  covering  the  allotment  of  Kills 
First,  deceased  Oglala  Sioux  allottee.  It  appears  that 
one  of  the  two  heirs  of  Kills  First,  each  of  whom 
has  a  half  interest  in  the  land,  has  signed  the  lease, 
but  the  other  refuses  to  do  so  for  the  reason  that 
he  feels  the  rental  to  be  insufficient  and  that  he 
would  prefer  to  lease  the  land  for  a  one-third  share 
of  the  crop. 

This  office  has  had  occasion  frequently  to  point 
out  that  the  general  rule  for  the  leasing  of  Indian 
allotments  is  that  the  signatures  of  the  Indian 
owner  or  owners  must  be  obtained  before  approval 
can  be  given  to  a  lease.  In  a  memorandum  dated 
October  28,  1937,  the  Solicitor,  in  dealing  with 
a  similar  factual  situation,  held  that  section  7  of 
the  leasing  Regulations  as  revised  by  departmental 
circular  of  December  18,  1936,  while  authorizing 
a  substantial  majority  of  the  heirs  of  allotted  land 
in  heirship  status  to  execute  a  lease  thereof  does 
not  authorize  an  heir  or  heirs  representing  only 
a  half  interest  in  the  land  to  do  likewise.  It  was 
pointed  out  that  the  Department  was  without  legal 
power  to  approve  a  lease,  where  the  owner,  or  the 
owners  of  a  majority  interest,  were  unable  to  agree 
to  the  lease,  except  in  such  special  cases  as  infancy, 
mental  disability,  or  pending  heirship  determina- 
tions. These  exceptions  are  not  to  be  broadened 
into  unlimited  administrative  discretion.  The 
special  circumstances  where  the  Department  may 
act  without  the  consent  of  the  Indian  owner,  or 
a  majority  interest,  are  those  cases  where  there  is 
no  owner,  or  owners,  legally  capable  of  executing 
a  valid  lease  of  the  land.  They  are  not  every  case 
where  Department  officials  may  feel  that  some  of 
the  Indians  are  acting  unwisely  or  capriciously,  or 


to  the  detriment  of  the  other  Indians  interested  in 
the  land. 

In  the  present  case,  one  heir,  Jennie  Kills  First, 
has  signed  the  lease.  The  other  heir,  Benjamin 
Kills  First  refuses,  however,  to  sign  it.  There  is  no 
legal  authority,  therefore,  to  take  the  action  pro- 
posed in  the  letter.  Neither  heir  holds  such  a  sub- 
stantial majority  interest  in  the  land  as  to  enable 
him  or  her  to  bind  the  other.  The  Indian  owners 
are  known  and  are  capable  of  executing  a  valid 
lease.  Their  motives  in  signing,  or  not  signing, 
are  not  relevant  at  this  point. 

The  special  circumstances  do  indicate  the  need 
for  the  heirs  agreeing  to  some  disposition  of  the 
land  that  will  enable  it  to  be  of  economic  value  to 
both  of  them.  Since  Benjamin  Kills  First  does  not 
live  on  the  Pine  Ridge  Reservation,  but  resides  in 
Oklahoma,  and  since  he  appears  not  to  need  the 
income  from  the  land,  it  is  suggested  that  the 
matter  of  deeding  the  land  to  the  other  heir  be 
taken  up  with  him,  or  that  an  attempt  be  made 
to  partition  the  land  in  a  manner  satisfactory  to 
both  heirs,  consistent  with  its  proper  economic 
utilization. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Allotment— Right-of-Way 

June  30,  1938. 
Memorandum   to  the  Assistant  Secretary: 

In  this  case  application  has  been  made  by  the 
Board  of  Commissioners  of  Blaine  County,  Okla- 
homa, for  public  highway  and  drainage  ditch  and 
dike  rights  of  way  over  an  allotment  in  the 
Cheyenne  and  Arapaho  Reservation.  The  Indian 
Office  recommends  the  approval  of  the  highway 
right  of  way  but  states  that  a  drainage  ditch  right 
of  way  under  the  act  of  March  3,  1891  (26  Stat. 
1101),  as  amended  by  the  act  of  March  4,  1917 
(39  Stat.  1197),  cannot  be  granted  as  an  Indian 
allotment  cannot  be  considered  either  in  the  cate- 
gory of  public  lands  or  reservations  within  the 
meaning  of  those  acts.  The  Indian  Office  therefore 
proposes  that  the  Secretary  grant  a  revocable  per- 
mit for  the  drainage  ditch  under  his  general  super- 
visory authority  over  Indian  affairs. 

The  statement  of  the  Indian  Office  that  an  Indian 
allotment  is  not  embraced  within  the  1891  and  1917 
acts  is  in  my  opinion  not  correct.  It  has  been  held 
by  the  courts  that  an  Indian  allotment  carved 
out  of  a  reservation  is  a  reservation  within  the 
meaning  of  the  general  laws.  United  States  v.  Peli- 
can, 232  U.S.  442;    United  States  v.  Ramsey,  271 
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U.S.  467.  Moreover,  the  Department  has  already 
twice  expressly  held  that  Indian  allotments  are 
reservations  within  the  meaning  of  the  1891  right 
of  way  act.  35  L.  D.  550;  45  L.  D.  563.  Since  an 
application  for  a  right  of  way  over  an  Indian 
allotment  is  covered  by  the  1891  act,  in  my  opinion 
the  Secretary  is  not  privileged  to  withhold  the  right 
of  way  and  to  issue  instead  merely  a  temporary 
revocable  permit  for  drainage  ditch  purposes  if 
the  other  conditions  of  the  act  are  met.  The  1891 
act  grants  a  right  of  way  upon  the  public  lands  and 
reservations  of  the  United  States  to  persons  who 
fulfill  the  conditions  specified  in  the  act. 

Since  the  applications  for  a  highway  right  of  way 
and  a  drainage  ditch  right  of  way  have  been 
handled  together,  the  entire  matter  should  be  re- 
turned to  the  Indian  Office  for  revision  of  the  dispo- 
sition of  the  application  for  the  drainage  ditch 
right  of  way. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Indian  School  Land,  Right-of-Way 

July  1,  1938. 

Memorandum   to  the  Assistant  Secretary: 

The  letter  prepared  for  your  signature  addressed 
to  Mr.  Kenneth  W.  Simons,  concerning  the  ap- 
plication of  the  City  of  Bismarck  for  an  irrigation 
ditch  right  of  way  across  the  lands  of  the  Bismarck 
Indian  School,  should,  in  my  opinion,  be  returned 
to  the  Indian  Office  for  revision.  The  letter  con- 
tains a  statement   that   the   act  of  March  3,    1891 

(26  Stat.  1101),  authorizing  the  grant  of  irrigation 
ditch  rights  of  way  across  reservations  of  the  United 
States  is  not  applicable  to  a  tract  acquired  by  pur- 
chase, as  was  the  land  in  question.  This  statement 
was  made  in  view  of  the  memorandum  to  the 
Indian  Office  from  the  General  Land  Office  dated 
June  8  in  which  it  was  stated  that  the  word  "reser- 
vations" as  used  in  the  act  of  March  3,  1891  "is 
considered  as  referring  to  reservations  created  out 
of  the  public  domain  and  not  to  lands  which  have 
been  purchased  by  the  Government  and  reserved 
for  some  particular  purpose." 

The  Bismarck  Indian  School  lands  were  acquired 
by  the  United  States  under  the  acts  of  Congress  of 
March  3,  1901    (31  Stat.  1078)  and  April  21,  1904 

(33  Stat.  225) ,  which  appropriated  funds  for  an 
Indian  industrial  school  on  lands  to  be  donated 
to  the  Government  for  that  purpose.  The  right  of 
way  statute  involved  grants  "the  right  of  way 
through  the  public  lands  and  reservations  of  the 


United  States"  for  irrigation  and  drainage  ditches. 

A  construction  of  the  word  "reservation"  in  this 
statute  to  refer  only  to  reservations  created  out  of 
the  public  domain  and  to  exclude  reservations 
where  the  land  has  been  acquired  by  purchase, 
donation  or  otherwise  unduly  restricts  the  applica- 
tion of  the  act  of  Congress  by  departmental  in- 
terpretation. No  previous  formal  decision  of  this 
Department  nor  any  court  opinion  has  been  found 
which  interprets  the  term  "reservation"  in  right  of 
way  statute  in  the  manner  proposed.  On  the  con- 
trary in  the  Icicle  Canal  Co.  case,  44  I.  D.  511  at 
512,  it  is  reported  that  a  reservation  purchased  by 
and  trust  patented  to  the  Indians  was  held  by  the 
Department  to  be  within  the  term  "public  lands 
and  reservations  of  the  United  States"  in  the  high- 
way right  of  way  statutes.  The  courts  have  gen- 
erally given  the  term  "reservation"  a  broad  mean- 
ing to  include  any  lands  set  apart  by  the  Govern- 
ment for  any  purpose.  (See  United  States  v.  Port- 
neuf-Marsh  Valley  Irrigation  Co.,  213  Fed.  601, 
at  603)  .  In  this  connection  it  is  relevant  to  refer 
to  the  case  of  United  States  v.  McGowan  decided 
in  the  Supreme  Court  on  January  3,  1938  (302 
U.S.  535,  82  Sup.  Ct.  305) .  That  opinion  overruled 
the  holding  of  the  lower  Federal  courts  that  the 
Reno  Indian  Colony  was  not  Indian  country  nor 
an  Indian  reservation  since  it  was  purchased  by 
the  Government  for  the  Indians  from  private 
owners  and  not  set  apart  out  of  the  public  domain. 
The  court  repeated  the  definition  of  the  term 
"Indian  reservation"  as  including  any  area  validly 
set  apart  for  the  use  of  the  Indians  under  the 
superintendence  of  the  Government  and  found  that 
the  lands  purchased  for  Indian  use  had  been 
"validly  set  apart  for  the  use  of  the  Indians." 

In  view  of  the  fact  that  there  are  many  instances 
in  which  lands  are  set  apart  for  Indian  purposes 
where  the  lands  were  acquired  by  purchase  by  the 
Indians  or  by  the  Government,  this  Department 
should  not  without  strong  reason  restrict  the  ap- 
plication of  the  term  "reservation"  to  exclude  such 
lands  with  the  result  that  these  areas  are  not 
covered  by  the  right  of  way  statutes.  I  therefore, 
suggest  that  the  letter  be  revised  to  omit  a  refer- 
ence to  a  distinction  among  lands  reserved  for 
Indian  purposes  on  the  basis  of  their  manner  of 
acquisition. 

If,  as  seems  to  be  true,  the  Bismarck  Indian 
School  lands  were  set  apart  and  recognized  as  a 
reservation  for  Indian  school  purposes,  the  fact 
that  they  were  acquired  by  donation  rather  than 
set  aside  from  the  public  domain  should  not  affect 
the  application  of  the  right  of  way  statute. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 
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Loans— Mortgages 


July  12,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  the  letter  to  the  Rose- 
bud Sioux  Tribal  Council  requesting  further  in- 
formation in  connection  with  the  adoption  of  two 
persons  into  the  tribe  in  order  that  a  further  matter 
may  be  included  in  this  letter. 

The  tribal  ordinance  of  January  14,  1938,  under 
which  these  adoptions  appear  to  have  been  made, 
provides  that  the  action  of  the  tribal  council  adopt- 
ing persons  into  the  tribe  must  be  by  "a  record 
vote  of  %  majority  of  the  members  of  the  Council". 
The  resolution  for  the  adoption  of  Mrs.  Grand- 
singer  Gran  was  passed  by  a  unanimous  vote  of  18 
members  of  the  council  and  the  resolution  adopt- 
ing Mr.  Paul  Grandsinger  showed  a  favorable  vote 
of  16  to  2.  As  the  total  membership  of  the  tribal 
council  is  reported  to  be  28,  neither  of  these  per- 
sons appears  to  have  been  adopted  by  a  two  thirds 
vote  of  the  tribal  council.  The  council  should 
therefore  be  informed  that  the  resolutions  are  not 
effective  and  new  action  must  be  taken  before 
this  Department  can  pass  upon  the  matter. 

The  purpose  of  the  discussion  of  the  circular  of 
November  15,  1935,  is  not  entirely  clear  to  me  as 
the  policy  set  forth  therein  is  directed  at  the  draft- 
ing of  constitutions  and  ordinances  and  does  not 
seem  to  be  applicable  to  a  situation  such  as  is  now 
presented  where  all  adoptions  are  submitted  to 
the  Department  for  approval  under  a  tribal  or- 
dinance already  in  effect.  If  the  discussion  is  in- 
tended to  indicate  that  adoptions  of  persons  of 
Indian  descent  related  by  blood  or  marriage  to 
members  of  the  tribe  will  be  approved  but  other 
adoptions  might  not  be  if  "the  evidence  warranted 
it",  a  clearer  definition  of  policy  governing  the 
approval  of  adoptions  might  be  stated  for  the 
future  guidance  of  the  council  and  the  Department. 

I  entirely  agree  that  the  resolutions  submitted 
present  insufficient  facts  upon  which  to  base  de- 
partmental action.  For  the  purpose  of  establishing 
an  orderly  procedure  it  might  be  desirable  to  re- 
quest that  copies  of  the  papers  and  reports  sub- 
mitted to  the  council,  as  required  by  the  tribal 
ordinance,  be  submitted  to  the  Department  for 
its  information. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


July  19,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

In  your  letter  of  July  6,  to  the  Superintendent 
of  the  Salem  School,  submitted  for  the  approval 
of  the  Department,  you  advise  the  Superintendent 
that  a  mortgage  on  fee  patented  land  to  secure 
a  reimbursable  loan  from  the  United  States  to  an 
Indian  should  be  executed  in  favor  of  the  Superin- 
tendent on  behalf  of  the  United  States.  Mortgages 
to  secure  the  payment  of  loans  to  individual 
Indians  in  Oklahoma  from  revolving  credit  funds 
are  executed  in  favor  of  the  United  States.  No 
reason  is  seen  why  mortgages  to  secure  loans  from 
reimbursable  funds  should  not  also  be  executed  in 
favor  of  the  United  States.  In  each  case  it  is  proper 
for  mortgages  to  the  United  States  to  be  made  and 
released  under  the  instructions  of  the  Secretary 
of  the  Interior. 

In  addition  to  the  foregoing  matter  you  may 
wish  to  reconsider  the  making  and  the  method 
of  handling  this  loan,  in  view  of  the  expiration 
of  the  fiscal  year  from  the  funds  of  which  the  loan 
was  requested. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Quapaw— Mining  Leases— Type  of  Surety 

July  21,  1938. 
Memorandum  to  the  Assistant  Secretary: 

In  his  memorandum  to  you  of  July  14,  in  the 
underlying  file,  the  Acting  Commissioner  of  Indian 
Affairs  has  inquired  whether  it  would  not  be  ad- 
visable to  insist  upon  a  corporate  surety  in  the 
Hawkins  matter. 

The  provisions  of  the  act  of  Congress  of  August 
13,  1894   (28  Stat.  279),  provide  as  follows: 

"Whenever  any  recognizance,  stipulation, 
bond,  or  undertaking  conditioned  for  the  faith- 
ful performance  of  any  duty,  or  for  doing  or 
refraining  from  doing  anything  in  such  recog- 
nizance, stipulation,  bond,  or  undertaking 
specified,  is  by  the  laws  of  the  United  States 
required  or  permitted  to  be  given  with  one 
surety  or  with  two  or  more  sureties,  the  execu- 
tion of  the  same  or  the  guaranteeing  of  the  per- 
formance  of    the  condition    thereof   shall    be 
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sufficient  when  executed  or  guaranteed  solely 
by  a  corporation  incorporated  under  the  laws 
of  the  United  States  or  of  any  State  having 
power  to  guarantee  the  fidelity  of  persons  hold- 
ing positions  of  public  or  private  trust,  and 
to  execute  and  guarantee  bonds  and  under- 
takings in  judicial  proceedings.  Such  recog- 
nizance, stipulation,  bond,  or  undertaking  shall 
be  approved  by  the  head  of  department,  court, 
judge,  officer,  board,  or  body  executive,  legis- 
lative, or  judicial  required  to  approve  or  ac- 
cept the  same.  No  officer  or  person  having 
the  approval  of  any  bond  shall  exact  that  it 
shall  be  furnished  by  a  guaranty  company  or 
by  any  particular  guaranty  company."  (Italics 
supplied.) 

It  may  be  noted  also  that  section  13  of  the 
Regulations  of  the  Indian  Service  entitled  "Lead 
and  Zinc  Mining  Operations  and  Leases,  Quapaw 
Agency"  approved  by  the  Secretary  May  5,  1934, 
requires  every  mineral  lease  made  and  entered 
into  thereunder  "be  accompanied  by  a  surety  bond, 
executed  by  the  lessee  and  by  a  responsible  surety 
company  or  two  or  more  satisfactory  sureties  *  *  *." 

In  view  of  the  foregoing  I  do  not  think  that 
a  bond  of  a  corporate  surety  company  can  be 
required. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Land  Exchange— Forfeiture— Minnesota 


M-29791 


Re: 


August  1,  1938. 


Synopsis   of 
Solicitor's  Opinion 


(1)  Question  whether  the  title  to  lands  which 
the  State  of  Minnesota  acquires  through  tax 
forfeiture  would  be  acceptable  to  the  United 
States  in  connection  with  a  land  exchange  pro- 
gram for  the  benefit  of  the  Indians. 

(2)  Question  whether  undisposed  of  ceded  Red 
Lake  lands  subjected  to  State  drainage  assess- 
ments under  the  act  of  May  20,  1908  (35  Stat. 
169) ,  may  be  restored  to  tribal  ownership  under 
section  3  of  the  act  of  June  18,  1934  (48  Stat. 
984). 

Held: 

(1)  (a)  Title  acquired  by  the  State  of  Minnesota 
to  tax-forfeited  lands  will  probably  not  be  ac- 
ceptable to  the  United  States,  but  may  be  ac- 
ceptable  in   certain   instances   if  it   is   found  by 


proper  agencies  that  there  is  a  complete  statutory 
bar  to  court  action  to  recover  such  tax-forfeited 
lands  or  that  the  State  may  take  action  to  quiet 
title. 

(b)  In  any  case  State  lands  cannot  be  exchanged 
for  Indian  lands  unless  the  pending  amendment 
to  the  State  Constitution  is  adopted  and  imple- 
menting legislation  is  passed. 
(2)  The  undisposed  of  ceded  Red  Lake  lands 
may  be  restored  to  tribal  ownership  under  sec- 
tion 3  of  the  act  of  June  18,  1934  (48  Stat.  984) , 
subject  to  the  existing  lien  of  the  State  drainage 
assessments. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  referred  to  me  for  an  opinion  certain 
questions  presented  by  the  Indian  Office  in  con- 
nection with  a  plan  for  the  exchange  of  lands  of 
the  State  of  Minnesota  with  lands  ceded  by  the 
Red  Lake  Band  under  the  act  of  January  14,  1889 

(25  Stat.  642)  .  As  a  preliminary  to  the  exchange, 
it  is  contemplated  that  these  ceded  lands  will  be 
restored  to  tribal  ownership  under  Section  3  of 
the  Indian   Reorganization  Act  of    June    18,    1934 

(48  Stat.  984) .  Upon  these  ceded  lands  State 
drainage  assessments  have  been  placed  pursuant 
to  the  act  of  May  20,  1908  (35  Stat.  169) .  The 
lands  of  the  State  to  be  used  in  the  exchange  are 
lands  which  have  reverted  to  the  State  through  tax 
forfeiture.  Some  of  the  State  lands  are  thought  to 
be  subject  to  drainage  assessments. 

In  view  of  these  facts,  the  first  question  raised 
by  the  Indian  Office  is  whether  the  title  to  such 
State  lands  would  be  acceptable  to  the  United 
States  in  connection  with  the  land  exchange  pro- 
gram. The  second  question  is  whether  the  Red 
Lake  ceded  lands  may  be  restored  to  tribal  owner- 
ship under  the  Indian  Reorganization  Act  in 
spite  of  the  fact  that  these  ceded  lands  are  subject 
to  State  drainage  assessments  under  the  1908  act. 
These  two  questions  are  dealt  with  in  the  order 
presented  by  the  Indian  Office  in  its  letter  to  you 
of  April  27,  1938. 


The  question  whether  title  acquired  by  the 
State  of  Minnesota  through  tax  forfeiture  would 
be  acceptable  to  the  United  States  cannot  be 
answered  conclusively  by  me  since  insufficient  in- 
formation is  provided  as  to  the  location  and  charac- 
ter and  forfeiture  date  of  the  State  lands,  and  since 
questions   of   interpretation    of    State   law   are   in- 
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volved  upon  which  I  cannot  pass  finally.  How- 
ever, certain  tentative  conclusions  can  be  stated 
which  may  prove  helpful  in  future  negotiations 
and  preparation  for  the  exchange. 

The  statutes  of  Minnesota  concerning  the  title 
and  disposition  of  lands  bid  in  for  the  State  at 
delinquent  tax  sales,  contain  numerous  variant 
provisions  depending  upon  such  circumstances  as 
the  time  of  the  sale,  the  taxes  for  which  the  land 
was  sold  and  where  the  land  is  located.  In  analyzing 
these  provisions  two  questions  should  be  kept  dis- 
tinct, (a) ,  the  nature  of  the  title  acquired  by  the 
State  and,  (b) ,  the  ability  of  the  State  to  dispose 
of  these  lands  in  the  exchange  arrangement  con- 
templated. Where  sections  of  the  statutes  are  re- 
ferred to  in  the  discussion,  Mason's  Minnesota 
Statutes,  1927,  will  be  referred  to  as  the  1927 
Compilation,  and  the  1938  Supplement  thereto 
will  be  referred  to  as  the  1938  Supplement. 

(a)  In  discussing  the  nature  of  the  title  of  the 
State,  the  law  existing  before  the  passage  of  section 
2139-2,  1927  Compilation,  1938  Supplement  (Chap- 
ter 119  of  the  laws  of  1927) ,  should  be  considered 
separately  from  the  law  following  the  passage  of 
that  act.  Before  that  act,  it  appears  that  lands 
bid  in  for  the  State  at  delinquent  tax  sales  were 
either  to  be  assigned  (section  2137,  1927  Compila- 
tion) or  sold  (section  2138,  1927  Compilation). 
It  is  not  clear  what  provision  was  made  for  the 
State  obtaining  title.  However,  title  acquired 
through  tax  sale  was  uncertain.  A  delinquent  tax 
sale  could  not  be  set  aside  or  held  invalid  unless 
an  action  was  brought  within  three  years  after  the 
expiration  of  the  period  of  redemption,  but  an 
action  on  the  ground  the  land  was  exempt  from 
taxation  or  that  the  taxes  had  been  paid  at  the 
time  of  the  sale,  could  be  brought,  or  a  defense 
on  such  grounds  interposed,  at  any  time  (section 
2147,  1927  Compilation) .  In  view  of  the  exception 
in  section  2147  to  the  bar  on  the  bringing  of 
actions,  it  would  appear  that  whatever  title  the 
State  had  might  be  defeated  at  any  time  in  the 
future  and,  therefore,  such  title  is  not  one  the 
United  States  would  be  willing  to  accept  in  acquir- 
ing lands  for  Indians,  unless  some  action  might  be 
taken  by  the  State  to  prevent  such  possible  de- 
feasance. The  authority  for  actions  by  the  State 
to  quiet  title  will  be  discussed  later  in  connection 
with  lands  forfeited  to  the  State  after  1927. 

Chapter  119  of  the  laws  of  1927  (section  2139-2, 
1927  Compilation,  1938  Supplement)  provides  that 
lands  thereafter  bid  in  for  the  State  at  a  delinquent 
tax  sale  shall  at  the  expiration  of  five  years  "be  the 
absolute  property  of  the  State"  without  the  doing 
of  any  act  or  thing  whatsoever  and  without  the 
right  of  redemption.  Within  these  five  years  the 
land  is  subject  to  redemption.  The  act  further  pro- 


vides that  no  action,  defense  or  application  attack- 
ing the  validity  of  the  sale  at  the  delinquent  tax 
sale  shall  be  entertained  unless  brought  within  five 
years  from  the  date  of  the  sale.  Title  to  each  tract 
acquired  by  the  State  is  to  be  held  in  trust  by  the 
State  for  each  and  all  of  the  taxing  districts  in- 
terested in  the  taxes  for  which  the  land  is  forfeited. 
This  act  has  been  modified  by  various  subsequent 
acts  extending  the  period  of  redemption  from  five 
to  seven  or  more  years  (sections  2139-13,  28,  1938 
Supplement) ,  by  acts  permitting  the  owner  to  re- 
purchase certain  lands  within  one  year  after  the 
expiration  of  the  redemption  period  (section  2176- 
3,  21,  1938  Supplement),  by  acts  requiring  12 
months'  notice  (section  2164-1,  1938  Supplement) , 
and  by  acts  providing  that  no  trust  shall  attach  to 
lands  acquired  by  the  State  within  the  Red  Lake 
Game  Preserve  or  forest  projects  or  other  conserva- 
tion areas   (section  2164-14,  1938  Supplement)  . 

Where  lands  have  been  bid  in  for  the  State  under 
section  2139-2  and  all  periods  of  redemption  and 
repurchase  have  expired  and  the  necessary  notice 
has  been  given,  it  would  appear  that  the  State  ac- 
quires a  complete  and  absolute  title,  which  in  some 
cases  is  held  in  trust  for  the  taxing  districts,  and 
which  is  probably  not  subject  to  defeasance  by  sub- 
sequent suits.  The  proviso  in  section  2139-2  that 
"no  action  or  defense"  may  be  entertained  after  the 
period  of  redemption  would  seem  to  place  an 
absolute  bar  on  actions  to  recover  lands  forfeited 
under  that  statute  in  spite  of  the  fact  that  the 
preexisting  statute,  discussed  above,  on  the  bringing 
of  actions  to  recover  tax-forfeited  land  is  general 
in  terms  and  was  not  specifically  repealed  as  to 
lands  forfeited  under  the  1927  act.  The  effective- 
ness of  section  2139-2  as  an  absolute  bar  upon 
actions  to  defeat  the  title  of  the  State  does  not 
appear  to  have  been  the  subject  of  decision  in  the 
State  courts.  In  the  absence  of  State  interpretation 
of  this  legislation  complete  reliance  cannot  be 
placed  upon  the  conclusiveness  of  State  titles, 
even  when  required  under  section  2139-2. 

As  a  rule,  almost  universally  followed,  titles  ac- 
quired by  the  State  through  tax  forfeitures  are  not 
acceptable  to  the  United  States.  The  only  excep- 
tion is  where  it  is  clear  that  there  is  an  absolute 
bar  upon  future  defeasance  of  the  title.  In  view 
of  the  uncertainty  of  the  Minnesota  law  on  this 
point  and  the  fact  that  it  is  fairly  clear  that  lands 
acquired  by  the  State  before  1927  may  be  subject 
to  defeasance  in  certain  circumstances,  State  lands 
will  probably  not  be  acceptable  in  the  proposed  ex- 
change unless  the  State  quiets  title  through  court 
action  or,  in  addition  to  the  conveyance  by  the 
State,  quitclaim  deeds  can  be  obtained  from  all 
private  parties  who  might  have  an  interest  in  the 
land. 
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The  Minnesota  statutes  contain  only  one  general 
provision  authorizing  actions  to  quiet  title,  which 
does  not  appear  to  apply  to  the  State  itself.  This 
statute  (section  2188,  1927  Compilation)  provides 
that  an  action  may  be  brought  after  the  period  of 
redemption  by  any  person  holding  a  tax  certificate 
in  order  to  quiet  title.  In  referring  to  persons  hold- 
ing tax  certificates  the  section  seems  to  be  limited  to 
private  parties  purchasing  at  tax  sales  or  acquir- 
ing by  assignment  lands  bid  in  for  the  State.  This 
view  would  seem  to  be  supported  in  the  fact  that 
there  is  a  statute  specifically  authorizing  the  State 
Attorney  General  to  quiet  title  in  the  case  of  lands 
sold  for  taxes  delinquent  prior  to  1891.  (Section 
6515,  1927  Compilation) .  Accordingly,  it  may  be 
necessary  to  have  specific  statutory  authority  in 
order  for  the  State  to  quiet  title  to  the  lands  in- 
volved in  the  proposed  exchange.  This  also  is  a 
question  primarily  for  interpretation  by  the  State 
courts  and  the  State  Attorney  General.  The  State 
Commissioner  of  Conservation  reports  that  the 
question  is  in  doubt  until  a  test  case  can  be  had. 

(b)  Assuming  that  a  clear  and  absolute  title 
may  be  established  by  the  State  for  these  lands, 
the  question  remains  whether  the  State  is  author- 
ized to  dispose  of  these  lands  by  exchange.  The 
Minnesota  statutes  contain  various  methods  for  the 
sale  of  the  land  and  the  disposition  of  the  proceeds. 
Where  the  lands  are  held  in  trust  by  the  State  for 
the  taxing  districts,  the  proceeds  are  for  the  benefit 
of  these  districts.  The  statutes  do  not  contain  any 
authority  for  the  exchange  of  tax-forfeited  lands 
for  other  lands.  It  is  clear  that  such  a  statute  is 
necessary  in  view  of  the  fact  that  there  is  now 
pending  an  amendment  to  the  Constitution  of  the 
State  of  Minnesota  designed  specifically  to  permit 
the  State  to  exchange  public  lands  of  the  State  for 
public  lands  of  the  United  States  or  private  lands. 
This  amendment  was  proposed  in  Chapter  492  of 
the  laws  of  1937  and  the  amendment  is  to  be  voted 
upon  in  the  1938  general  election.  The  amendment 
provides  that  the  lands  acquired  by  the  State  in 
exchange  are  to  be  held  subject  to  the  same  trust, 
if  any,  as  existed  in  the  case  of  the  lands  exchanged 
and  that  the  State  shall  reserve  all  mineral  and 
water  power  rights  in  the  lands  exchanged.  If  this 
amendment  is  adopted,  therefore,  the  Red  Lake 
Indians  may  acquire  State  lands  by  exchange  but 
could  acquire  no  rights  in  the  minerals  or  water 
power  of  such  lands.  Since  this  amendment  must 
be  adopted  before  further  action  can  be  taken,  and 
if  adopted,  supplementary  legislation  implementing 
the  amendment  must  be  passed,  opportunity  will 
be  available  for  obtaining  further  interpretation  of 
the  State  law  by  the  State  officials  and  for  carrying 
on  such  further  negotiations  as  may  be  necessary. 


II. 


The  question  whether  the  undisposed  of  ceded 
lands  may  be  restored  to  tribal  ownership  in  view 
of  the  drainage  assessments  upon  these  lands  is 
raised  because  of  the  uncertainty  of  the  Indian 
Office  as  to  whether  the  placing  of  these  lands  in 
tribal  ownership  is  inconsistent  with  the  law  mak- 
ing these  lands  subject  to  sale  for  drainage  assess- 
ments. The  act  of  May  20,  1908  (35  Stat.  169,  43 
U.S.C.A.,  sections  1021-1028),  subjects  all  public 
lands  in  Minnesota,  when  subject  to  entry,  to  the 
laws  of  the  State  relating  to  the  drainage  of  lands 
for  agricultural  purposes  to  the  same  extent  as  lands 
held  in  private  ownership.  The  charges  assessed 
against  the  public  lands  are  to  be  enforced  by  sale 
in  the  same  manner  as  private  lands.  Upon  the  sale 
of  unentered  lands  patent  is  to  be  issued  to  the 
purchaser  upon  certain  conditions.  That  this  law 
is  applicable  to  the  lands  ceded  under  the  1889 
act  by  the  Red  Lake  Indians  which  have  been 
opened  to  entry  is  made  clear  by  section  8  of  the 
act  (43  U.S.C.,  section  1028),  by  the  regulations 
of  the  General  Land  Office  issued  under  this  act, 
Circular  No.  470,  April  15,  1916,  and  by  the 
opinion  of  the  Attorney  General,  29  Ops.  Atty. 
Gen.  455. 

The  State  laws  provide  that  drainage  assessments 
shall  be  first  and  paramount  liens  upon  the  land 
and  shall  become  due  and  payable  at  the  same 
time  and  in  the  same  manner  and  shall  be  subject 
to  and  collected  with  like  penalties  "as  all  other 
taxes"  (sections  6648,  6658,  laws  of  1927) .  These 
provisions  make  it  clear  that  the  drainage  assess- 
ments are  of  the  same  nature  as  taxes.  Section  3 
of  the  Indian  Reorganization  Act  provides  that 
undisposed  of  surplus  lands  opened  to  disposal 
under  the  public  land  laws  may  be  restored  to 
tribal  ownership,  provided  "that  valid  rights  or 
claims  of  any  persons  to  any  lands  so  withdrawn 
existing  on  the  date  of  the  withdrawal  shall  not 
be  affected  by  this  Act."  It  is  suggested  that  this 
proviso  would  be  violated  by  a  restoration  of  as- 
sessed lands  to  tribal  ownership  as  tribal  lands 
under  the  Indian  Reorganization  Act  cannot  be 
sold  and  thus  the  lien  would  be  defeated.  In  my 
opinion  the  ceded  lands  may  be  restored  to  tribal 
ownership,  subject  to  the  lien  of  the  drainage 
assessments.  As  a  result  of  such  restoration  the 
Indians  would  have  the  beneficial  ownership  of 
the  land  but  the  land  would  remain  subject  to  the 
existing  assessments  and  if  these  assessments  are 
not  paid  or  canceled  the  lands  could  be  sold  as 
provided  in  the  1908  act. 

While  tribal  lands  generally  are  not  subject  to 
sale,  there  is  no  constitutional  inhibition  on  their 
sale  and  in  certain  special  cases  Congress  has  per- 
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mitted  them  to  be  encumbered  by  liens  which  may 
entail  their  sale.  An  example  in  point  is  the  tribal 
land  of  the  Sac  and  Fox  Reservation  in  Iowa  which 
Congress  expressly  permitted  to  be  subject  to 
State  taxation. 

Section  4  and  other  provisions  of  the  Indian 
Reorganization  Act  forbid  the  alienation  of  re- 
stricted Indian  lands.  These  provisions,  however, 
are  primarily  aimed  at  voluntary  aliention  and 
it  is  not  believed  that  they  extend  or  were  intended 
to  extend  to  involuntary  alienation  as  a  result  of 
the  enforcement  of  valid  preexisting  liens.  The  pur- 
pose of  section  3  is  to  authorize  the  return  of  ceded 
surplus  lands  to  Indian  ownership  on  the  theory 
that  the  lands  may  be  more  useful  to  the  Indians 
than  the  proceeds.  In  providing  that  the  restora- 
tion shall  be  subject  to  outstanding  claims,  it  may 
be  assumed  that  Congress  intended  to  permit  the 
Indians  to  obtain  the  beneficial  ownership  of  such 
lands  in  so  far  as  consistent  with  the  outstanding 
claims,  although  the  Indians  might  not  obtain  as 
complete  and  inalienable  a  title  as  they  would 
if  lands  were  acquired  for  them  by  other  means. 
In  this  connection  it  might  be  said  that  tax- 
forfeited  State  lands  which  are  subject  to  drainage 
assessments  should  not  be  accepted  in  exchange  for 
Indian  lands  unless  all  liens  are  removed  from  the 
land.  Such  acquisition  of  lands  for  Indians  presents 
a  different  problem  from  the  restoration  of  en- 
cumbered public  lands  in  which  the  Indians  have 
an  interest. 

Where,  therefore,  ceded  lands  in  which  the 
Indians  have  retained  a  right  to  the  proceeds  were 
subjected  to  drainage  assessments  of  the  State  prior 
to  the  passage  of  the  Indian  Reorganization  Act, 
it  is  my  opinion  that  they  may  be  restored  to  tribal 
ownership  subject  to  the  assessments  existing  at 
the  time  of  restoration.  After  the  Red  Lake  lands 
are  restored,  they  would  remain  charged  with  the 
assessments  on  existing  drainage  ditches  but  they 
would  no  longer  be  available  for  future  State  drain- 
age work  nor  liable  for  assessments  therefor  nor 
otherwise  subject  to  the  provisions  of  the  State 
drainage  laws,  as  they  would  no  longer  be  public 
lands  open  to  entry  under  the  terms  of  the  1908  act. 

In  summary  of  the  foregoing,  in  answer  to  ques- 
tion 1,  no  positive  assurance  can  be  given  that  any 
lands  forfeited  to  the  State  for  taxes  will  be  ac- 
ceptable to  the  United  States,  and  it  is  suggested 
that  pending  the  adoption  of  laws  under  which 
State  lands  may  be  exchanged  for  Red  Lake  lands, 
the  opinion  of  the  Attorney  General  for  Minnesota 
be  requested,  first,  as  to  the  extent  to  which  lands 
bid  in  for  the  State  may  be  recovered  by  court 
action  after  the  period  of  redemption  has  expired, 
and,  secondly,  as  to  the  authority  for  the  State  to 
sue  to  quiet  title  to  lands  forfeited  to  it.  In  reply 


to  the  second  Indian  Office  question,  it  is  my 
opinion  that  the  undisposed  of  ceded  Red  Lake 
lands  subject  to  State  drainage  assessments  may  be 
restored  to  tribal  ownership,  subject  to  the  lien 
of  the  assessments  existing  on  the  date  of  the 
restoration. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  August  1,  1938. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Authority  of  Officers  of  Indian  Service 

M-29669  Supp.  August  1,  1938. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

In  my  opinion  dated  March  16,  1938  (M.  29669) , 
I  expressed  the  belief  that  the  authority  of  the 
Chief  Special  Officer,  the  Special  Officers  and  the 
Deputy  Special  Officers  of  the  Indian  Service,  as 
such,  is  limited  to  the  suppression  of  the  traffic  in 
intoxicating  liquor,  marijuana  and  deleterious 
drugs  among  Indians.  My  opinion  is  now  requested 
as  to  whether,  in  view  of  the  wording  of  the  1939 
appropriation  item  relating  to  these  officers,  their 
authority  may  be  said  to  extend  generally  to  the 
maintenance  of  law  and  order  among  Indians  and 
on  Indian  reservations. 

The  Interior-Department  Appropriation  Act, 
1939  (Public  No.  497,  75th  Congress)  contains  the 
following  provisions: 

"For  maintaining  law  and  order  on  Indian 
reservations,  including  pay  of  judges  of  Indian 
courts,  pay  of  Indian  police,  and  pay  of  em- 
ployees engaged  in  the  suppression  of  the  traf- 
fic in  intoxicating  liquors,  marihuana,  and  dele- 
terious drugs  among  Indians,  and  including 
travelling  expenses,  supplies  and  equipment, 
$237,290." 

Thus,  it  may  be  seen  that  the  general  purpose 
of  the  foregoing  appropriation  is  specifically  stated 
to  be  the  maintenance  of  law  and  order  on  Indian 
reservations.  The  authority  to  take  the  necessary 
steps  to  accomplish  this  purpose  is  inherent  in 
the  legislation.  Clearly,  the  Secretary  is  enabled 
to  employ  persons  with  the  appropriated  funds 
to  enforce  generally  the  laws  of  the  United  States 
for  the  purpose  of  maintaining  law  and  order  on 
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Indian  reservations.  It  appears  equally  clear  that 
the  Secretary,  in  accomplishing  the  maintenance  of 
law  and  order  on  Indian  reservations  as  provided  in 
the  section,  may  extend  the  scope  of  the  duties  of 
persons  employed  thereunder  for  a  special  purpose 
to  include  the  general  enforcement  of  laws  of  the 
United  States  for  the  purpose  of  maintaining  law 
and  order  on  Indian  reservations.  This,  of  course, 
is  applicable  to  the  Chief  Special  Officer,  the  Special 
Officers  and  Deputy  Special  Officers  of  the  Indian 
Service,  who  are  employed  pursuant  to  the  ap- 
propriation in  question  for  the  purpose  of  sup- 
pressing the  traffic  in  intoxicating  liquors,  mari- 
huana and  deleterious  drugs  among  Indians,  since 
their  authority  is  not  limited  by  statute.  The 
authority  of  these  officers  may  be  extended  to  em- 
brace, in  addition  to  their  work  of  liquor  and  drug 
law  enforcement,  the  maintenance  of  law  and  order 
generally  on  Indian  reservations. 

Indeed,  the  appropriation  item  was  drafted 
specifically  to  accomplish  this  result  and  this  was 
brought  to  the  attention  of  Congress.  See  pages 
59,  60  and  64  of  Part  II  of  the  Hearings  before 
the  Subcommittee  of  the  Committee  on  Appropria- 
tions, House  of  Representatives,  76th  Congress,  3d 
Session,  on  the  Interior  Department  Appropriation 
Bill  for  1939.  In  these  circumstances,  the  passage 
by  Congress  of  the  bill  containing  the  appropria- 
tion as  drafted  discloses  an  intention  by  Congress 
to  sanction  an  extention  of  the  authority  of  the 
Special  Officers  and  Deputies  to  embrace,  in  ad- 
dition to  their  work  of  liquor  law  enforcement, 
the  maintenance  of  law  and  order  generally  on 
Indian  reservations.  See  United  States  v.  Bowling, 
256  U.S.  484,  489. 

It  is  my  opinion,  therefore,  that  there  may  be 
included  in  the  prescribed  duties  of  the  Chief 
Special  Officer,  the  Special  Officers  and  the  Deputy 
Special  Officers  the  duty  of  enforcing  generally  the 
laws  of  the  United  States  for  the  purpose  of  main- 
taining law  and  order  on  Indian  reservations. 

Frederick  L.  Kirgis, 

Acting  Solicitor. 

Approved:  August  1,  1938. 

Oscar  L.  Chapman,  Assistant  Secretary. 

Mining  Leases— Deduction  for  Survey 

August  2,  1938. 

Memorandum,  to  the  Commissioner 
of  Indian  Affairs: 

You  have  presented  for  the  approval  of  the  As- 
sistant  Secretary    a   circular    letter    instructing    all 


Superintendents  to  deduct  10  percent  from  the 
proceeds  of  mining  leases,  both  tribal  and  allotted, 
for  the  purpose  of  holding  them  in  a  special  de- 
posit, pending  further  instructions,  for  reimburse- 
ment of  expenditures  of  the  Geological  Survey,  in 
view  of  the  reimbursement  provision  in  the  Interior 
Department  Appropriation  Act  of  May  9,  1938. 

The  circular  does  not  take  into  account  two  legal 
problems  in  connection  with  organized  tribes.  (1) 
The  contemplated  deductions  from  the  proceeds  of 
tribal  leases  would  probably  constitute  a  disposi- 
tion of  tribal  assets  which  under  section  16  of  the 
Indian  Reorganization  Act  organized  tribes  are 
empowered  to  prevent  without  their  consent.  (2) 
The  circular  provides  no  method  of  collection  of 
the  10  percent  deduction  where  the  proceeds  of 
tribal  mining  leases  may  be  paid  to  the  Treasurer 
of  the  tribe  rather  than  to  the  Superintendent. 

In  view  of  the  foregoing  I  would  suggest  that 
the  circular  be  modified  to  provide  that  in  the 
case  of  mining  leases  with  organized  tribes  the 
10  percent  deduction  shall  be  made  only  with  the 
consent  of  the  tribal  council  and  that  where  pro- 
ceeds of  tribal  mining  leases  are  paid  to  the 
treasurer  of  an  organized  tribe,  the  tribal  council 
shall  be  requested  to  authorize  the  treasurer  to 
deposit  the  necessary  percent  of  the  proceeds  for 
the  purpose  of  reinbursement  to  the  Geological 
Survey.  In  order  to  meet  the  problem  of  collecting 
the  deduction  in  the  case  of  future  mining  leases 
with  organized  tribes,  it  may  be  desirable  to  con- 
sider provisions  to  be  included  in  such  mining 
leases  providing  for  the  direct  payment  of  the 
required  deduction  by  the  lessees. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Claims  Against  United  States 

August  6,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

You  submitted  for  the  approval  of  the  Assistant 
Secretary  a  contract  dated  April  20,  1938,  between 
the  Nez  Perce  Tribe  of  Indians  and  Attorneys 
Dill  and  Jewett  for  the  prosecution  of  the  claims 
of  the  tribe  against  the  United  States.  The  con- 
tract provides  that  it  shall  continue  for  a  period 
three  years  subject  to  the  provision  that  it  may 
be  extended  without  change  in  terms  and  con- 
ditions "for  further  periods,  not  to  exceed  two 
(2)  years  in  any  instance,  in  the  discretion  of  the 
Commissioner  of  Indian  Affairs." 
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The  provision  for  the  extension  of  the  contract 
in  my  opinion  makes  the  term  of  the  contract  in- 
definite and  therefore  not  in  conformity  with  sec- 
tion 81  of  title  25  of  the  United  States  Code  which 
provides  that  contracts  with  Indian  tribes  for 
services  shall  have  a  fixed  limited  time  to  run, 
distinctly  stated.  In  the  Solicitor's  opinion  of  June 
4,  1935  (M.  28033)  ,  it  was  held  that  an  attorney's 
contract  providing  for  a  definite  term,  but  sub- 
ject to  extension  on  certain  conditions,  did  not 
fulfill  the  requirements  of  that  section.  The  amend- 
ment of  this  section  by  the  act  of  June  26,  1936  (49 
Stat.  1984) ,  validated  contracts  providing  for  an 
indefinite  term  approved  prior  to  the  date  of  that 
act.  Since  this  contract  is  made  subsequent  to  the 
date  of  that  amendment,  it  does  not  come  within 
its  terms  and  the  law  existing  prior  to  the  amend- 
ment must  govern. 

As  the  contract  is  otherwise  in  conformity  with 
the  applicable  statutes,  the  contract  may  be  ap- 
proved at  this  time,  to  continue  for  a  period  of 
three  years  only,  subject  to  the  condition  that  the 
modification  in  the  term  of  the  contract  is  agreed 
to  in  writing  by  the  parties  to  the  contract. 

It  is  therefore  suggested  that  this  contract  be 
resubmitted  providing  for  a  conditional  approval 
along  the  lines  outlined  above.  It  is  also  suggested 
that  the  application  of  Garry  W.  Jewett,  Esq.  for 
admission  to  practice  before  the  Department,  and 
similar  applications  presented  in  the  future,  be 
submitted  separately  from  the  attorney's  contract 
as  such  applications  are  considered  by  the  Chief 
Clerk  rather  than  by  the  Assistant  Secretary. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Tribal  Ordinances— Federal  Constitution 

August  8,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  addressed  to  the  Chairman 
of  the  Lower  Brule  Sioux  Tribal  Council  concern- 
ing law  and  order  ordinance  is  returned  for  further 
consideration. 

On  page  4  of  the  letter  the  following  statement 
is  made: 

"It  is  recognized  that  the  laws  of  South 
Dakota  do  make  it  an  offense  to  traffic  in  this 
article.  However,  it  must  also  be  recognized 
that  in  South  Dakota,  as  well  as  many  other 
states,  Indians  have  for  years  used  peyote  as  a 


sacrament  in  connection  with  a  religious  service 
and  that  under  the  Constitution  of  the  United 
States  religious  liberty  is  a  guarantee  of  all 
citizens  of  the  country.  Any  effort  to  control 
the  use  of  peyote,  where  it  is  part  of  a  religious 
ceremony  or  service,  therefore,  will  be  in  con- 
flict with  not  only  the  spirit,  but  the  letter  of 
the  Constitution  of  the  United  States.  This 
section  should,  therefore,  be  amended  so  as 
to  make  a  distinction  between  the  use  of 
peyote  for  religious  and  non-religious  pur- 
poses." 

The  constitutional  objection  to  the  ordinance  is 
not  well  taken.  The  first  amendment  to  the  Federal 
Constitution  is  expressly  limited  to  legislation  en- 
acted by  Congress  and  has  no  application  to 
ordinances  passed  by  an  Indian  tribe.  In  Talton  v. 
Mayes,  163  U.S.  376,  the  question  was  presented 
as  to  whether  the  fifth  amendment  of  the  Federal 
Constitution  operated  as  a  limitation  upon  the 
legislation  of  the  Cherokee  Nation.  A  law  of  the 
Cherokee  Nation  authorized  a  grand  jury  of  five 
persons  to  institute  criminal  proceedings.  A  per- 
son indicted  under  this  law  and  held  for  trial  in 
the  Cherokee  courts  sued  out  a  writ  of  habeas 
corpus  alleging  that  the  law  in  question  violated 
the  fifth  amendment  to  the  Constitution  of  the 
United  States  since  a  grand  jury  of  five  was  not 
a  grand  jury  within  the  contemplation  of  the  fifth 
amendment.  The  Supreme  Court  held  that  the 
fifth  amendment  applied  only  to  the  acts  of  the 
Federal  Government;  that  the  sovereign  powers  of 
the  Cherokee  Nation,  although  recognized  by  the 
Federal  Government,  were  not  created  by  the 
Federal  Government;  and  that  the  judicial  au- 
thority of  the  Cherokee  was,  therefore,  not  subject 
to  the  limitations  imposed  by  the  bill  of  rights. 

I  suggest  that  the  objections  to  the  ordinance 
in  question  be  based  upon  administrative  grounds 
rather  than  on  the  ground  that  the  ordinance 
violates  the  first  amendment  to  the  Federal  Con- 
stitution. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Tribal  Funds  Supplemental  to  Pay  of 
Officers  of  U.S.,  Tribal  Police  and  Judges 

August  10,  1938. 

Memorandum  to  the  Assistant  Secretary: 

In  connection  with  the  review  of  the  attached 
resolutions  of  the  Flathead  Tribe   to  supplement 
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the  pay  of  the  chief  of  police  and  the  chief  judge 
of  the  tribal  court,  my  attention  has  been  called, 
by  a  memorandum  prepared  in  the  Indian  Office, 
to  section  66  of  title  5  of  the  United  States  Code, 
reading  as  follows: 

"Receiving  salary  from  source  other  than 
United  States.  No  Government  official  or  em- 
ployee shall  receive  any  salary  in  connection 
with  his  services  as  such  an  official  or  employee 
from  any  source  other  than  the  Government  of 
the  United  States,  except  as  may  be  contributed 
out  of  the  treasury  of  any  State,  county,  or 
municipality,  and  no  person,  association,  or 
corporation  shall  make  any  contribution  to, 
or  in  any  way  supplement  the  salary  of,  any 
Government  official  or  employee  for  the  services 
performed  by  him  for  the  Government  of  the 
United  States.  Any  person  violating  any  of  the 
terms  of  this  section  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than 
$1,000  or  imprisonment  for  not  less  than  six 
months,  or  by  both  such  fine  and  imprison- 
ment as  the  court  may  determine.  (Mar.  3, 
1917,  c.  163,  sec.  1,  59  Stat.  1106.)" 

In  considering  this  section  the  first  question  is 
the  status  of  the  chief  of  police  and  the  chief  judge 
as  employees  of  the  Federal  Government.  The 
chief  of  police  is  evidently  a  Federal  employee  as 
he  is  paid  from  Federal  funds  and  is  appointed  by 
the  superintendent,  with  the  approval  of  the  Com- 
missioner, under  Chapter  6  of  the  law  and  order 
regulations.  The  chief  judge  is  partially  a  tribal 
employee  in  that  he  is  appointed  and  removed  by 
the  mutual  action  of  the  tribal  council  and  the 
Commissioner  and  as  he  holds  an  office  created  by 
the  tribal  council.  However,  he  is  also  a  Federal 
employee  in  that  he  is  at  present  paid  from  Federal 
funds.  The  law  and  order  ordinances  of  the  Flat- 
head Tribe,  approved  March  19,  1937,  contain  the 
following  provision  concerning  the  compensation 
of  the  chief  judge: 

"The  chief  judge  shall  be  compensated  on 
a  monthly  basis  either  from  Federal  funds  or 
tribal  funds  or  both  and  at  a  salary  to  be 
established  by  law  or  to  be  determined  by  the 
council." 

The  resolution  of  the  tribal  council  now  before 
the  Department  carries  out  the  original  law  and 
order  ordinances  in  providing  compensation  for 
a  chief  judge  from  tribal  funds  as  well  as  Federal 
funds. 

However,  even  if  both  the  chief  judge  and  the 


chief  of  police  are  considered  Federal  employees, 
in  my  opinion  the  proposed  supplement  to  the 
salaries  of  these  officers  from  tribal  funds  does  not 
violate  the  section  of  the  code  above  quoted.  The 
statute  has  been  interpreted  as  prohibiting  the 
supplementing  of,  or  contribution  to,  salaries  of 
Government  employees  from  private  sources  (In- 
ternational Ry.  Co.  v.  Davidson,  257  U.S.  506) 
and  has  been  held  not  to  be  applicable  to  the 
supplementing  of  salaries  of  Government  officials 
by  governmental  agencies.  Wickersham  v.  Smith, 
7  Alaska  522,  1927;  United  States  v.  Morse,  292 
Fed.  273  (S.D.  N.Y.,  1922).  In  the  Wickersham 
case  the  salary  of  the  secretary  to  the  Governor  of 
Alaska  was  paid  partially  from  Federal  funds  and 
partially  from  territorial  funds  and  the  payment 
from  territorial  funds  was  upheld  by  the  court. 
The  Morse  case  involved  an  employee  of  the  Emer- 
gency Fleet  Corporation.  In  both  cases  the  opinion 
emphasized  that  section  66  of  title  5  of  the  Code 
was  intended  to  prohibit  addition  to  the  Govern- 
ment salaries  from  private  sources. 

It  would  be  in  harmony  with  the  intent  and 
previous  interpretation  of  this  statute,  in  my  opin- 
ion, to  construe  the  statute  as  not  applying  to  pay- 
ments made  by  an  incorporated  tribe,  which  has 
not  only  been  held  to  be  a  Federal  instrumentality 
(Solicitor's  opinion,  M-27810,  December  13,  1934, 
at  pages  25,  26)  but,  by  virtue  of  its  charter,  is  a 
"body  politic  and  corporate"  of  the  Federal  Gov- 
ernment in  the  nature  of  a  municipality.  As  such 
municipality  or  quasi-municipality,  its  contribu- 
tion comes  within  the  express  exception  contained 
in  the  statute  to  contributions  made  by  munici- 
palities. Contribution  by  a  tribal  community  to  the 
salary  from  the  Government  of  employees  perform- 
ing tribal  functions,  at  least  partially  under  its 
direction,  would  seem  to  be  a  legitimate  part  of 
the  transition  from  full  Federal  employment  to 
full  tribal  employment  implicitly  sanctioned  by 
Congress  in  the  Indian  Reorganization  Act,  and 
it  is  consistent  with  the  established  practice  of 
paying  Indian  Service  employees  from  tribal  funds. 

In  reviewing  this  matter  I  note  that  section  70 
of  title  5  of  the  United  States  Code  contains  a  re- 
lated prohibition  which  might  be  disposed  of  at 
this  time.  That  section  reads  as  follows: 

"Extra  alloivances.  No  officer  in  any  branch 
of  the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments  are  fixed  by 
law  or  regulations,  shall  receive  any  additional 
pay,  extra  allowance,  or  compensation,  in  any 
form  whatever,  for  the  disbursment  of  public 
money,  or  for  any  other  service  or  duty  what- 
ever, unless  the  same  is  authorized  by  law,  and 
the    appropriation    therefor    explicitly    states 
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that  it  is  for  such  additional  pay,  extra  allow- 
ance, or  compensation.    (R.  S.  section  1765.)  " 

In  order  that  there  may  be  no  doubt  about  the 
inapplicability  of  this  section  it  may  be  pointed 
out  that  neither  the  chief  of  police  nor  the  chief 
judge  is  an  officer  of  the  United  States  nor  any 
person  "whose  salary,  pay  or  emoluments  are  fixed 
by  law  or  regulations."  Officers  of  the  United 
States  are  persons  appointed  by  the  President,  by 
the  Federal  courts,  or  by  the  heads  of  departments. 
Neither  the  chief  of  police  nor  the  chief  judge  are 
so  appointed.  Moreover,  it  has  been  expressly  held 
that  an  Indian  policeman  is  not  an  officer  of  the 
United  States.  United  States  v.  Mullin,  71  Fed. 
682.  Nor  is  the  pay  of  the  policeman  or  judge 
fixed  by  law  or  regulation,  as  there  is  no  law  nor 
regulation  setting  up  salaries  for  employees  in  those 
positions.  Each  appointment  to  the  office  of  police- 
man or  judge  is  made  under  a  particular  instruc- 
tion from  the  Indian  Office  providing  for  a  salary 
particular  to  each  case.  To  come  within  the  pro- 
visions of  section  70,  the  salary  must  be  fixed 
under  a  law  or  regulation  applying  a  general  rule 
to  a  general  class  of  people.  Landram  v.  United 
States,  16  Ct.  Cls.  74;  Hedrick  v.  United  States,  16 
Ct.  Cls.  88. 

In  view  of  the  foregoing  construction  of  sec- 
tions 66  and  70  of  title  5  of  the  Code,  there  ap- 
pears to  be  no  legal  objection  to  the  Flathead  reso- 
lutions or,  therefore,  to  your  signature  of  the  at- 
tached letter  to  the  President  of  the  Flathead 
Tribe,  passing  without  objection  the  resolutions  of 
the    tribal   council. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved 

Assistant  Secretary. 

Irrigation— Works— Dam  aces 

M-29908  August  25,  193 S. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  on  the  question 
whether  the  abandonment  by  the  Government,  on 
a  reclamation  project,  of  a  canal  and  its  right  of 
way  and  the  construction  of  another  ditch,  will 
permit  the  collection  of  damages  by  the  landowner 
for  the  cost  of  refilling  the  abandoned  ditch  in 
order  to  reclaim    the   area   thus   abandoned. 


It  appears  that  William  F.  Medaris  is  the  owner 
of  lots  4  and  5  (WlA  NW1^)  Sec.  6,  T.  11  N.,  R. 
19  E.,  Willamette  Meridian,  containing  97  acres, 
all  located  within  the  limits  of  the  Wapato  In- 
dian Irrigation  project,  Washington.  In  construct- 
ing the  project  the  Indian  Office  built  a  canal 
known  as  Lateral  B,  across  the  tract  of  land  owned 
by  Medaris.  It  constituted  a  part  of  the  original 
distribution  system  of  the  project.  The  canal  was 
later  abandoned  by  the  Indian  Office  and  a  lateral 
designed  to  perform  the  same  service  was  con- 
structed across  another  part  of  the  farm  and  the 
original  Lateral  B  was  abandoned.  When  the  sec- 
ond lateral  was  dug  across  the  farm  on  a  new 
location  it  would  be  a  reasonable  thing  to  fill  the 
old  lateral  as  a  part  of  the  construction  involved  in 
making  the  change.  The  employees  of  the  project 
failed  to  complete  the  plan  of  reconstruction  by 
filling  the  abandoned  ditch,  and  the  landowner 
filled  the  ditch  and  leveled  the  land  in  order  that 
he  might  resume  its  cultivation  and  use.  The  cost 
of  doing  the  work  is  agreed  to  be  $185. 

The  act  of  February  20,  1929  (49  Stat.  1252), 
provides  among  other  things, 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  to  pay  out  of  funds 
available  for  the  Indian  irrigation  projects  for 
damages  caused  to  owners  of  lands  or  other 
private  property  of  any  kind  by  reason  of  the 
operations  of  the  United  States,  its  officers  or 
employees,  in  the  survey,  construction,  opera- 
tion, or  maintenance  of  irrigation  works  of 
such  projects  and  which  may  be  compromised 
by  agreement  between  the  claimant  and  the 
Secretary  of  the  Interior,  or  such  officers  as 
he  may  designate:    *    *    *." 

It  is  my  opinion  that  this  statute  grants  to  the 
Secretary  authority  to  adjust  a  claim  for  the 
cost  of  refilling  the  abandoned  canal.  On  the 
Wapato  project  the  United  States  is  engaged  in 
the  construction,  operation  and  maintenance  of 
a  large  irrigation  project.  All  of  the  canal  rights 
of  way  are  reserved  to  it  under  the  act  of  August 
30,  1890  (26  Stat.  391) .  The  United  States  had  the 
unquestioned  right  to  construct  Lateral  B  across 
the  Medaris  land  and  use  it  as  a  part  of  the  irri- 
gation project.  It  could  claim  right  of  way  for  a 
revised  canal  location  but  it  could  not,  without 
payment  of  damages,  justify  reconstruction  whereby 
more  land  was  damaged  than  was  needed  for  the 
project.  Two  canals  were  not  needed  in  this  in- 
stance and,  indeed,  the  original  canal  was  aban- 
doned, although  it  was  left  in  such  condition  that 
it  remained  as  an  unnecessary  cause  of  damage  to 
the  claimant's  land.  In  such  circumstances  the  Sec- 
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retary  of  the  Interior  is  authorized  to  effect  a  com- 
promise settlement  by  the  act  of  February  20, 
1929,  supra.  In  my  opinion  it  contains  ample  au- 
thority to  permit  settlement  and  payment  of  this 
claim  for  damages  for  the  cost  of  refilling  the 
abandoned  canal.  The  damage  was  caused  by  acts 
of  the  officers  and  employees  of  the  United  States 
while  engaged  in  the  construction,  operation  and 
maintenance  of  the  irrigation  works  of  the  project, 
as  prescribed   in   the  statute. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  August  25,  1938. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Law  and  Order— Non-Members 

August  26,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  for  your  further  con- 
sideration a  proposed  letter  to  the  Superintendent 
of  Rocky  Boy's  Agency  relative  to  certain  law  and 
order  problems  on  that  reservation.  This  letter 
has  been  held  up  pending  a  comprehensive  study 
of  the  jurisidiction  of  Indian  Tribal  Courts. 

I  am  in  entire  agreement  with  the  general  point 
made  in  the  proposed  letter  that  the  Indian  court 
has  no  jurisdiction  over  persons  who  are  not  "ward 
Indians"  and  that  the  only  action  which  is  clearly 
authorized,  with  respect  to  such  persons,  is  re- 
moval from  the  reservation.  However,  the  phrase 
"non-ward"  is  often  loosely  used  and  it  would  seem 
advisable  to  direct  a  further  inquiry  to  Superin- 
tendent Wooldridge  as  to  the  exact  status  of  the 
Indians  described  as  "non-wards."  If,  as  the  letter 
seems  to  indicate,  some  of  these  Indians  have  lived 
on  the  reservation  for  many  years,  it  may  be 
that  they  fall  within  the  definition  of  "Indian"  in 
section  19  of  the  Indian  Reorganization  Act,  which 
is  applicable  to  this  reservation. 

If  Indians,  within  the  definition  embodied  in 
section  19  of  the  Indian  Reorganization  Act,  who 
are  not  members  of  the  Chippewa  Cree  Tribe  of 
the  Rocky  Boy's  Reservation  are  involved  in  this 
situation,  the  administrative  advisability  of  having 
the  Secretary  delegate  to  the  tribal  court  authority 
to  deal  with  such  Indians,  as  is  suggested  in  the 
attached  letter  and  order  relating  to  the  Blackfeet 
Reservation,   should   receive  your   consideration. 

The  penultimate  paragraph  of  the  proposed 
letter  seems  to  me  to  make  an  erroneous  assump- 


tion in  suggesting  the  necessity  of  "compensation" 
where  alien  lawbreakers  are  removed  from  the 
reservation.  The  land  of  the  Rocky  Boy's  Reserva- 
tion is  tribal  land.  Property  of  alien  lawbreakers 
consists  either  of  personal  effects,  which  can  be 
carried  away  by  the  deported  individual,  or  im- 
provements on  tribal  land.  Presumably  permission 
to  place  such  improvements  on  tribal  land  was 
conditioned  upon  conformity  to  the  ordinances  of 
the  tribe.  Upon  violation  of  such  ordinances  the 
right  to  use  the  land  may  be  withdrawn.  The  law- 
breaker, of  course,  retains  a  right  to  sell  or  remove 
the  improvements.  The  tribe,  of  course,  has  the 
privilege  but  is  under  no  obligation  to  purchase 
such  improvements. 

Would  it  not  be  worth  while  to  suggest  to  Super- 
intendent Wooldridge  that  the  problem  which  now 
exists  on  the  reservation  might  be  alleviated  if 
those  non-member  Indians  who  have  apparently 
lived  on  the  reservation  for  some  time,  making 
their  homes  on  tribal  land,  and  who  are  related 
to  members  of  the  tribe,  were  to  be  adopted  into 
full     tribal    membership? 

The  ordinance  proposed  is  entirely  proper.  I 
suggest  that  the  covering  letter  submitted  be  re- 
vised, particularly  with  respect  to  the  penultimate 
paragraph,  and  that  you  consider  the  advisability 
of  including  in  the  revised  letter  the  various  policy 
suggestions  above  made. 

Nathan  R.  Margold, 

Solicitor. 


Southern   Utes— Tribal   Lands 

August  27,  1938. 

Memorandum  for  the  Acting  Secretary: 

In  the  attached  memorandum  dated  August  23 
the  Assistant  Commissioner  of  the  General  Land 
Office  questions  the  legality  of  an  order  proposing 
to  restore  to  tribal  ownership  of  the  Southern  Ute 
Indians  in  Colorado  200,000  acres  of  land  hereto- 
fore opened  to  disposal  under  the  public  land 
laws  by  Presidential  proclamation  issued  under 
authority  of  the  act  of  February  20,  1895  (28  Stat. 
677)  .  The  order  was  prepared  in  the  Indian  Office 
and  is  submitted  for  your  signature  under  authority 
of  section  3  of  the  act  of  June  18,  1934  (48  Stat. 
984)  ,   which  reads: 

"The  Secretary  of  the  Interior,  if  he  shall 
find  it  to  be  in  the  public  interest,  is  hereby 
authorized  to  restore  to  tribal  ownership  the 
remaining  surplus  lands  of  any  Indian  reser- 
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vation  heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of  disposal 
by  Presidential  proclamation,  or  by  any  of  the 
public-land  laws  of  the  United  States:  *  *  *." 

The  views  expressed  by  the  Assistant  Commis- 
sioner of  the  General  Land  Office  are  inconsistent 
with  those  expressed  by  the  Commissioner  of  In- 
dian Affairs  with  the  concurrence  of  the  Commis- 
sioner of  the  General  Land  Office  and  the  ap- 
proval of  the  Department  in  1934  when  lands  in 
Colorado  which  the  Ute  Indians  had  ceded  to  the 
United  States  under  the  act  of  June  15,  1880  (21 
Stat.  199) ,  were  temporarily  withdrawn  )  54  I.D. 
559) .  They  are  also  inconsistent  with  the  views 
expressed  by  the  Acting  Solicitor  in  an  opinion 
dated  and  approved  on  June  15,  1938.  That  opin- 
ion holds  that  lands  ceded  by  the  Utes  under  the 
act  of  1880  were  subject  to  restoration  under  sec- 
tion 3  of  the  act  of  1934  notwithstanding  the  dec- 
laration in  the  act  that  the  lands  were  to  be  deemed 
to  be  public  lands  of  the  United  States  in  which 
the  interest  of  the  Indians  extended  to  the  pro- 
ceeds derived  from  sales.  The  opinion  of  the  Act- 
ing Solicitor  makes  no  mention  of  the  act  of  Feb- 
ruary 20,  1895,  supra.  The  provisions  of  that  act, 
however,  leave  no  doubt  that  the  lands  opened 
thereunder  are  subject  to  restoration  under  section 
3  of  the  act  of  1934.  After  the  allotments  and  re- 
serves had  been  made  as  provided  in  the  act,  the 
remaining  or  surplus  lands  were  to  be  opened  by 
Presidential  proclamation  to  disposal  under  the 
public  land  laws  for  the  benefit  of  the  Indians. 
The  undisposed  of  lands  so  opened  meet  all  of 
the  requirements  of  section  3  of  the  act  of  1934. 

Certain  provisions  of  the  free  homestead  act  of 
May  17,  1900,  are  referred  to  by  the  Assistant  Com- 
missioner of  the  General  Land  Office.  To  these 
provisions  I  attach  no  significance  in  so  far  as  they 
relate  to  your  authority  for  the  reason  that  the  act 
recognizes  and  confirms  the  Indian  interest  in 
lands  affected  thereby  and  imposes  upon  the 
United  States  the  obligation  to  reimburse  the  In- 
dian tribes  for  any  moneys  released  by  that  act 
to  which  the  Indians  would  otherwise  be  entitled. 

The  Assistant  Commissioner  of  the  General 
Land  Office  further  refers  to  the  act  of  June  28, 
1938  (Public  No.  771,  75th  Cong.),  as  having  a 
bearing  on  the  question  of  your  authority  to  make 
the  proposed  restoration.  That  act  confers  jurisdic- 
tion on  the  Court  of  Claims  to  hear  and  render 
judgment  on  claims  of  the  various  bands  of  Ute 
Indians  against  the  United  States.  Section  6  adds 
certain  lands  to  the  Southern  Ute  Reservation, 
vacates  any  and  all  orders  attempting  to  restore  to 
tribal  ownership  any  portion  of  the  lands  in  Color- 
ado north  of  Range  35  and  forbids  the  restoration 


by  departmental  order  of  any  lands  "north  of  and 
including  Range  35".  The  lands  included  within 
the  proposed  order  are  not  within  the  forbidden 
area. 

I  recommend  that  the  proposed  order  be  signed. 

Nathan  R.  Margold, 

Solicitor. 


Probate  of  Restricted  Personality 

August  30,  1938. 
Memorandum  to  the  Assistant  Secretary: 

Attached  hereto  is  a  letter  prepared  for  your 
approval  from  the  Assistant  Commissioner  of  In- 
dian Affairs  setting  forth  certain  general  considera- 
tions concerning  the  probate  of  personal  prop- 
erty of  deceased  Indians  and  certain  temporary 
methods  of  procedures.  As  the  statements  in  the 
letter  are  based  upon  an  understanding  reached 
in  this  office  with  representatives  of  the  Probate 
Division  of  the  Indian  Office,  and  as  the  statements 
are  not  entirely  clear  in  reflecting  the  decisions 
reached,  I  am  taking  this  opportunity  to  supplement 
the  statements,  upon  request  from  the  Probate 
Division,  in  order  to  clarify  the  situation. 

The  Indian  Office  letter  deals  with  the  necessity 
for  affirmative  action  by  the  Indian  tribes  to  estab- 
lish definite  rules  for  the  method  and  manner  of 
distributing  property  before  the  distribution  of 
decedants'  estates  can  be  handled  by  tribal  agen- 
cies. This  memorandum  is  directed  particularly  to 
discussing  the  need  for  further  tribal  action  in 
the  premises. 

1.  Where  an  Indian  court  is  established  under 
departmental  regulations  or  tribal  codes,  there  is 
already  a  forum  and  a  procedure  as  well  as  a  sub- 
stantive law  covering  the  distribution  of  unrestrict- 
ed Indian  property.  Your  attention  is  called  to 
the  fact  that  the  departmental  law  and  order  regu- 
lations now  provide  for  action  by  the  Courts  of 
Indian  Offenses  in  the  distribution  of  property 
other  than  trust  property  and  provide  that  in  such 
distribution  the  customs  of  the  tribe  shall  be  ap- 
plied where  such  customs  are  proved.  Provisions 
governing  procedure  and  substantive  law  in  in- 
heritance cases  are  usually  included  in  the  tribal 
codes.  Therefore,  I  believe  it  would  be  inappro- 
priate for  the  Department  to  require  further  ac- 
tion by  tribal  agencies  before  the  disposition  of 
unrestricted  property  is  undertaken  by  the  tribal 
agencies.  In  any  event,  the  distribution  of  such 
property  is  not  under  the  jurisdiction  of  this  De- 
partment, and  I  see  no  legal  reason  why  this  De- 
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partment    should    lay    down    requirements    before 
the  tribe  may  take  action  in  this  field. 

2.  The  Indian  courts  under  the  departmental 
regulations  and  most  tribal  codes  are  not  now 
handling  the  disposition  of  restricted  property, 
real  or  personal.  The  Department  has  exercised 
jurisdiction  over  the  inheritance  of  such  property, 
and  with  reasonable  legal  justification  since  the 
Department  is  responsible  as  guardian  for  such 
property.  Therefore,  while  the  tribe  has  the  legal 
right  to  provide,  for  the  distribution  of  restricted 
personal  property,  until  it  takes  formal  action  to 
do  so,  I  agree  that  the  Department  may  continue 
the  distribution  of  such  property  and  request  for- 
mal tribal  action  before  discontinuing  such  dis- 
tribution. 

3.  Where  there  are  no  Indian  courts  at  present, 
the  Department  may  proceed  with  the  distribu- 
tion of  real  and  personal  property  as  provided  for 
in  the  probate  regulations  until  such  time  as  the 
tribe  takes  formal  action  directed  toward  handling 
this   matter   through   its   own    agency. 

Nathan  R.  Margold, 

Solicitor. 


of  the  former  court  nor  does  it  impair  the  author- 
ity of  the  Department  to  enforce  such  existing 
judgments  by  requiring  the  Indian  defendant  to 
make  the  payments  provided  for  from  restricted 
funds  under  the  control  of  the  Department.  Ac- 
cordingly it  is  suggested  that  the  Superintendent 
be  instructed  to  make  payments  in  accordance 
with  the  judgment  from  any  restricted  funds  the 
Indian  defendant  may  have  to  his  credit  at  the 
agency. 

It  may,  of  course,  develop  that  the  Indian  is 
without  funds.  In  that  event  I  suggest  that  con- 
sideration be  given  to  such  other  remedies  as  may 
be  available  for  the  enforcement  of  the  father's 
obligation  to  contribute  to  the  support  of  his  child 
either  under  departmental  authority  or  pursuant 
to  the  law  and  order  code  adopted  by  the  tribe  un- 
der  its  constitution   and   bylaws. 

I  would  appreciate  it  if  you  will  keep  me  ad- 
vised on  the  situation. 

Nathan  R.  Margold, 

Solicitor. 


Restricted    Land— Inheritance    by   Whites 


Transition  from  Indian  to  Tribal 
Court 

September  8,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

Attached  hereto  are  copies  of  a  letter  received  by 
me  from  Fern  Miner,  a  Cheyenne  River  Sioux  In- 
dian, of  White  Horse,  South  Dakota,  relating  to 
her  inability  to  obtain  support  for  her  illegitimate 
child,  and  of  my  reply  to  her.  In  accordance  with 
a  statement  in  my  letter,  I  am  referring  the  matter 
to  you  in  order  that  the  matter  may  be  taken  up 
with  the  Superintendent,  particularly  with  refer- 
ence to  Miss  Miner's  alleged  inability  to  enlist  the 
aid  of  the  local  agency. 

In  referring  the  matter  to  you  I  might  offer  a 
few  comments  on  the  case.  It  is  possible  that  some 
of  the  difficulty  Miss  Miner  has  run  into  is  due 
to  the  fact  that,  while  it  was  an  Indian  Court, 
operating  under  the  departmental  Law  and  Order 
Regulations,  approved  November  27,  1935,  which 
issued  the  order  in  her  case,  the  Cheyenne  River 
Sioux  Tribal  Council,  in  a  series  of  ordinances 
numbered  5-11,  passed  on  October  6,  1937, 
adopted  a  tribal  law  and  order  code  and  author- 
ized the  setting  up  of  a  tribal  court.  This  action, 
however,  would  not  invalidate  existing  judgments 


September  10,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letters  to  Senator  Thomas  and 
Hargrove  Hudson  concerning  the  development  for 
oil  and  gas  mining  purposes  of  lands  allotted  to 
Elmore  Pratt,  a  deceased  Citizen  Potawatomi  In- 
dian are  returned  for  further  consideration. 

Mr.  Hudson  holds  a  departmental  oil  and  gas 
lease  on  an  undivided  one  half  interest  in  the  land, 
which  interest  was  inherited  by  Sadie  Alice  Pratt, 
a  restricted  Indian.  The  remaining  one  half  inter- 
est was  inherited  by  Amanda  Pratt,  a  white  woman, 
who  has  made  sundry  conveyances  of  mineral  in- 
terests. Mr.  Hudson  has  heretofore  suggested  that 
a  fee  patent  be  issued  to  Amanda  Pratt  for  her 
interest  in  the  land.  The  above  letters  demand  as 
a  condition  precedent  to  issuance  of  the  fee  patent 
that  the  Departmental  lease  on  the  restricted  one 
half  interest  be  modified  so  as  to  include  the  re- 
maining interest  in  the  land  and  to  provide  for 
supervision  over  the  entire  acreage  by  the  Depart- 
ment. The  object  is  desirable  but  the  demand  is 
without    legal    justification. 

The  interest  inherited  by  Amanda  Pratt,  she  be- 
ing a  white  woman  passed  to  her  free  from  restric- 
tions. Departmental  jurisdiction  then  terminated 
and  Mrs.  Pratt  became  invested  with  unrestricted 
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control,  with  full  power  of  disposal.  Levindale 
Lead  Co.  v.  Coleman,  241  U.S.  432;  Mixon  v.  Lit- 
tleton, 265  Fed.  603;  Unkle  v.  Wills,  281  Fed.  29, 
35.  Such  unrestricted  control  and  power  of  dis- 
posal is  unaffected  by  the  fact  that  the  legal  title 
may  remain  in  the  United  States  until  fee  simple 
patent  issues.  The  unrestricted  power  of  control 
and  disposal  depends  in  no  way  upon  issuance  of 
patent.  It  may  be  exercised  before  patent  issues  and 
in  such  event  the  patent,  when  issued,  inures  to 
the  benefit  of  the  grantee.  Mixon  v.  Littleton, 
supra.  Nonissuance  of  the  patent,  therefore,  con- 
stitutes no  valid  ground  for  reassumption  of  de- 
partmental jurisdiction  nor  may  it  be  properly  used 
as  a  basis  for  a  demand  that  the  parties  submit  to 
departmental  jurisdiction.  Any  proposal  so  to  do 
savors  strongly  of  an  abortive  effort  to  reimpose 
by  administrative  action  restrictions  which  have 
lawfully   terminated. 

In  view  of  the  foregoing  and  of  the  fact  that  the 
duty  of  the  Department  to  issue  to  Mrs.  Pratt  a 
fee  patent  for  her  unrestricted  interest  in  the  land 
is  purely  ministerial  and  may  be  required  by  man- 
damus, I  suggest  that  steps  looking  to  the  issuance 
of  the  patent  be  taken  and  that  the  parties  be  so 
advised. 

Nathan  R.  Margold, 

Solicitor. 


Sales  Tax 

September  13,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 


technical  grounds  for  holding  that,  if  they  are  made 
in  the  form  of  purchase  orders,  and  if  title  to  the 
articles  is  taken  in  the  name  of  the  United  States, 
the  State  sales  tax  is  not  strictly  chargeable,  I  believe 
that  the  Department  should  interpose  no  objec- 
tion to  the  imposition  and  payment  of  the  tax. 
When  funds  are  made  available  to  an  individual 
Indian,  and  he  is  making  purchases  in  the  open 
market,  I  see  no  real  reason  why  he  should  not 
be  on  the  same  footing  with  every  other  purchaser 
of  goods  in  the  State. 

A  contrary  holding  would  create  a  tremendous 
bookkeeping  problem  for  the  agency  officials.  It 
would  require  a  record  of  all  Indian  purchases, 
however  small,  and  would  be  burdensome  not  only 
on  the  agency  personnel  but  also  on  the  Indians. 
The  administrative  difficulties,  if  there  were  no 
other  reason,  would  seem  to  me  sufficient  grounds 
for  holding  that  individual  Indians  must  pay  the 
sales  tax,  as  other  purchasers  do,  regardless  of  the 
source  of  the  funds  used  in  making  their  pur- 
chases, and  regardless  of  the  manner  in  which  the 
title  to  the  articles  is  held. 

The  proposed  letter  fails  to  make  any  distinc- 
tion between  purchases  by  individual  Indians  and 
purchases  by  tribal  corporations.  The  last  para- 
graph would  hold  that  "State  sales  taxes  are  prop- 
erly chargeable  on  purchases  from  the  corporation's 
credit  funds."  This  statement  is  not  correct  since 
purchases  by  a  tribal  corporation  are  exempt  from 
State  taxation.  If  the  letter  was  intended  to  apply 
only  to  purchases  by  individual  Indians  using 
funds  advanced  to  them  as  loans  from  corporation 
credit  funds,  the  language  should  be  clarified. 

Nathan  R.  Margold, 

Solicitor. 


The  attached  proposed  letter  to  Superintendent 
H.  A.  Andrews,  of  the  Quapaw  Agency,  Oklahoma, 
is  returned  herewith  for  such  revision  as  will  make 
clear  that  the  Department  holds  that  State  sales 
taxes  are  properly  chargeable  only  on  purchases 
made  by  individual  Indians,  but  not  on  those  made 
by  Indian  tribes  and  other  Indian  corporate  bodies, 
whether  or  not  organized  under  the  Oklahoma 
Indian  Welfare  Act  of  June  26,  1936  (49  Stat. 
1967) . 

Superintendent  Andrews'  letter  of  June  23,  1938, 
as  a  matter  of  fact,  does  not  raise  any  question 
concerning  the  applicability  of  the  State  sales  tax 
to  purchases  by  Indian  corporations.  It  is  con- 
cerned with  purchases  made  by  Indians  from  funds 
loaned  to  them  from  the  revolving  credit  fund  by  a 
tribal  corporation  or  by  the  United  States  directly. 
Concerning   such   purchases,    while    there   may   be 


Sales  Tax 

September  13.  1938. 

Memorandum    to   the   Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  the  attached  proposed 
letter  to  Superintendent  O.  C.  Upchurch  of  the 
Tulalip  Agency,  Washington,  holding  that  the 
State  sales  tax  is  properly  chargeable  on  purchases 
made  from  trust  funds  for  the  rebuilding  and  op- 
eration of  the  community  fish  traps  on  the  Swino- 
mish  Indian  Reservation. 

From  all  that  appears  in  the  correspondence  on 
this  case,  the  purchases  here  involved  were  made 
by  the  Swinomish  Indian  Tribal  Community,  orga- 
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nized  under  a  constitution  and  bylaws,  approved 
on  January  27,  1936,  and  a  charter,  ratified  July 
25,  1936,  pursuant  to  sections  16  and  17  of  the 
Indian  Reorganization  Act  of  June  18,  1934  (48 
Stat.  984) .  The  case  does  not  seem  to  involve  pur- 
chases by  individual  Indians,  although  the  letter 
from  the  Washington  Tax  Commission,  signed  by 

D.  H.  Webster,  Counsel,  to  the  Tulalip  Indian 
Agency,  apparently  relates  only  to  such  purchases. 

I  believe  Mr.  Webster  is  correct  in  regards  to 
purchases  by  individual  Indians,  even  when  they 
are  made  from  trust  funds,  as  I  have  pointed  out 
in  a  memorandum  to  you  of  even  date,  but  this 
does  not  justify  the  holding  of  the  letter  which 
seems  to  extend  the  principle  to  purchases  by  a 
tribal  organization.  Such  an  organization  is  a  Fed- 
eral instrumentality  and,  as  such,  is  exempt  from 
Federal  and  State  taxation.  (See  Solicitor's  Opin- 
ions of  December  13,  1934,  M.  27810,  and  June  30, 

1937,  M.  29156.)  Section  2  of  the  charter  of  the 
Swinomish  Indian  Tribal  Community  specifically 
refers  to  the  tribe  as  a  Federal  instrumentality  with 
this  idea  in  mind. 

In  letters  to  Superintendent  J.  C.  Cavill,  of  the 
Great  Lakes  Agency,  and  to  Mr.  W.  J.  Schroeder, 
Division  Manager,  Deep  Rock  Oil  Corporation, 
Milwaukee,  Wisconsin,  approved  on  June  21,  1938, 
by  Assistant  Secretary  Chapman,  the  Department 
held  that  the  Lac  du  Flambeau  Tribe  was  for  the 
foregoing  reasons  exempt  from  Federal  and  State 
gasoline  taxes  on  fuel  purchased  with  rehabilita- 
tion funds  granted  to  the  tribe  for  use  in  connec- 
tion with  a  tribal  sawmill.  Likewise,  on  August  1, 

1938,  the  Department  telegraphed  Superintendent 

E.  R.  Fryer,  of  the  Navajo  Agency,  Arizona,  that 
supplies  purchased  with  rehabilitation  tribal  trust 
funds  carried  as  individual  Indian  money  were  ex- 
empt from  Federal,  State  and  local  taxes. 

In  view  of  these  prior  holdings  by  the  Depart- 
ment, and  the  rulings  of  this  office,  referred  to 
above,  holding  that  Indian  tribes  are  Federal  in- 
strumentalities not  subject  to  Federal  and  State 
taxation,  I  believe  it  would  be  unfortunate  if  the 
proposed  letter  were  sent  out.  If  it  were  limited 
to  the  particular  problem  discussed  by  the  Wash- 
ington Tax  Commission,  I  would  have  no  objec- 
tion to  it,  but  since  it  seems  to  include  not  only 
purchases  by  individual  Indians  but  purchases  by 
Indian  tribes  as  well,  I  believe  it  should  be  re- 
written to  make  clear  just  exactly  what  taxes  are 
to  be  regarded  as  properly  chargeable  against  In- 
dians. 

Nathan  R.  Margold, 

Solicitor. 


Rights-of-Way-Eastern  Cherokee 

M-29961  October  4,  1938. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  matter  of  the  extension  of  the  Blue  Ridge 
Parkway  across  the  Eastern  Cherokee  Reservation 
in  North  Carolina  has  for  some  time  had  the  con- 
sideration of  the  National  Park  Service,  the  Indian 
Service  and  representatives  of  the  State  of  North 
Carolina.  Proposals  heretofore  made  for  the  exten- 
sion of  the  parkway  across  the  reservation  have  been 
predicated  upon  obtaining  the  consent  of  the  East- 
ern Band  of  Cherokee  Indians.  Such  consent  having 
so  far  been  withheld,  a  new  proposal  involving  a 
change  in  the  location  of  the  parkway  and  its  con- 
struction without  the  consent  of  the  Indians  has 
been  submitted  for  your  approval. 

The  new  proposal  contemplates  a  grant  to  the 
State  of  North  Carolina  of  the  fee  simple  title  to 
or  a  right  of  way  easement  over  a  strip  of  the  reser- 
vation lands  varying  in  width  from  800  to  1200 
feet.  Subject  to  certain  privileges  to  be  retained  by 
the  Indians  the  State  proposes  to  pay  as  compensa- 
tion for  the  lands  taken  a  lump  sum  of  $40,000  or 
$30  per  acre,  whichever  sum  is  the  larger.  The 
right  of  way  when  acquired  by  the  State  is  to  be 
reconveyed  to  the  United  States. 

At  a  conference  had  with  you  on  September  1,  in 
which  representatives  of  the  State  Highway  and 
Public  Works  Commission  of  North  Carolina,  the 
National  Park  Service  and  the  Indian  Service  par- 
ticipated, you  indicated  a  willingness  to  make  the 
proposed  grant  to  the  State  of  North  Carolina  pro- 
vided the  necessary  legal  authority  therefor  exists. 
The  question  of  your  authority  to  make  the  grant 
has  therefore  been  referred  to  me  for  an  opinion. 
In  the  event  the  authority  be  found  lacking  my 
opinion  has  been  requested  on  the  further  question 
of  whether  the  parkway  right  of  way  may  be  ac- 
quired by  condemnation  under  the  applicable  laws 
of  the  State  of  North  Carolina. 

The  Eastern  Band  of  Cherokee  Indians  originally 
was  a  part  of  the  Cherokee  Nation.  When  that 
Nation  removed  to  Oklahoma  the  Indians  compris- 
ing the  Eastern  Cherokee  Band  chose  to  remain  in 
North  Carolina.  Lands  were  acquired  there  by  and 
for  them  independent  of  the  Federal  Government. 
They  became  incorporated  under  the  laws  of  the 
State  of  North  Carolina.  While  some  doubt  as  to 
the  status  of  this  group  of  Indians  existed  in  earlier 
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times,  it  is  now  established  that  they  are  wards  of 
the  United  States  and  subject  to  its  guardianship 
powers  to  the  same  extent  as  other  Indians  tribes. 
See  United  States  v.  Wright  53  F  (2d)  301;  United 
States  v.  Colvard,  89  F  (2d)  312.  Under  authority 
of  the  act  of  June  4,  1924  (43  Stat.  376) ,  the  lands 
of  these  Indians  were  conveyed  to  the  United  States 
in  trust.  In  considering  your  authority  with  respect 
to  those  lands  it  is  well  to  bear  in  mind  that  the 
power  of  Congress  thereover  is  absolute.  Cherokee 
Nation  v.  Georgia,  5  Pet.  1;  Cherokee  Nation  v. 
Hitchcock,  187  U.S.  294;  Lone  Wolf  v.  Hitchcock, 
187  U.S.  563.  As  Secretary  of  the  Interior  you  have 
only  such  authority  over  the  lands  of  these  Indians 
as  has  been  confided  in  you  by  Congress.  Any  action 
taken  by  you  in  contravention  of  the  laws  enacted 
by  Congress  would  of  course  be  ultra  vires  and 
void. 

Turning  to  the  applicable  statutee,  mention  may 
first  be  made  of  the  act  of  June  4,  1924,  supra.  Look- 
ing to  the  final  disposition  of  the  affairs  of  the  East- 
ern Band  of  Cherokee  Indians  that  act  provided  for 
a  final  membership  roll  and  the  allotment  of  the 
lands  in  severalty  to  the  Indians  whose  names  ap- 
peared on  that  roll.  Section  5  provided  that  reser- 
vations from  allotments  might  be  made  in  the  dis- 
cretion of  the  Secretary  of  the  Interior  of  lands  for 
various  purposes  including  rights  of  way.  Section  5 
further  provided  that  the  land  so  reserved  and  not 
needed  for  allotments  might  be  sold  upon  such 
terms  and  conditions  as  the  Secretary  might  pres- 
cribe. No  reservations  under  authority  of  this  sec- 
tion have  been  made  and  none  may  now  be  made 
for  the  purpose  of  sale  because  (1)  Congress  by  the 
act  of  March  4,  1931  (46  Stat.  1518),  deferred  the 
making  of  allotments  in  severalty  until  it  otherwise 
directed,  and,  as  the  power  to  reserve  and  sell  could 
be  exercised  only  in  carrying  out  the  allotment 
scheme,  such  power  appears  likewise  to  have  been 
deferred  by  the  act  of  March  2,  1931;  (2)  the  East- 
ern Band  of  Cherokee  Indians  Reorganization  Act 
of  June  18,  1934  (48  Stat.  984) .  That  act  not  only 
evinces  the  purpose  through  its  numerous  sections 
of  retaining  lands  in  tribal  ownership  but  with  ex- 
ceptions not  here  material  it  expressly  prohibits  the 
alienation  of  restricted  lands  whether  individually 
or  tribally  owned.  See  particularly  sections  4  and  17 
of  the  act.  These  statutory  provisions  make  it  plain 
that  no  authority  exists  for  the  conveyance  in  fee  to 
the  State  of  North  Carolina  of  the  proposed  park- 
way right  of  way. 

With  respect  to  the  grant  of  a  right  of  way  in  the 
nature  of  an  easement  to  the  State  of  North  Caro- 
lina it  is  suggested  in  the  submission  that  the  act 
of  March  3,  1901  (31  Stat.  1058,  1084) ,  confers  the 
necessary  authority.  Section  4  of  that  act  reads: 


"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  grant  permission,  upon  compli- 
ance with  such  requirements  as  he  may  deem 
necessary,  to  the  proper  State  or  local  author- 
ities for  the  opening  and  establishment  of  pub- 
lic highways,  in  accordance  with  the  laws  of 
the  State  or  Territory  in  which  the  lands  are 
situated,  through  any  Indian  reservation  or 
through  any  lands  which  have  been  allotted  in 
severalty  to  any  individual  Indians  under  any 
laws  or  treaties  but  which  have  not  been  con- 
veyed to  the  allottees  with  full  power  of  alien- 
ation." 

The  Ordinary  highway  authorized  to  be  estab- 
lished under  State  law  by  section  4  above  differs 
materially  from  a  parkway.  Such  a  parkway  in- 
cludes uses  and  restrictions  not  ordinarily  found  in 
connection  with  public  highways  and  requires  in 
addition  to  the  areas  actually  needed  for  roadway 
purposes  extensive  areas  desired  for  the  purpose  of 
eliminating  frontage  and  access  rights  and  in  pro- 
tecting and  preserving  natural  scenic  values.  While 
it  is  extremely  doubtful  whether  section  4  of  the 
act  of  1901  was  intended  to  authorize  the  taking  of 
these  additional  areas  in  connection  with  the  estab- 
lishment of  a  public  highway  thereunder,  a  definite 
decision  on  that  point  is  unnecessary  here  for  the 
reason  that  Congress  has  by  the  act  of  August  19, 
1937  (50  Stat.  699) ,  dealt  expressly  with  the  exten- 
sion of  the  Blue  Ridge  Parkway  through  the  East- 
ern Cherokee  Indian  Reservation.  It  is  a  familiar 
rule  needing  no  citation  here  that  the  subject  mat- 
ter of  such  a  special  statute  is  withdrawn  from  the 
provisions  of  a  prior  general  statute  such  as  section 
4  of  the  act  of  1901. 

Sections  1  and  2  of  the  act  of  August  19,  1937, 
supra,  read: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized,  under  such  terms  and  conditions 
as  he  may  deem  proper  to  exchange  a  tract  of 
land  approximately  one  thousand  two  hundred 
and  two  acres,  near  Smokemont,  North  Caro- 
lina, known  as  the  Towstring  tract  and  forming 
a  part  of  the  Cherokee  Indian  Reservation,  for 
three  tracts  of  land,  totaling  approximately, 
one  thousand  five  hundred  and  forty-seven 
acres,  in  the  vicinity  of  Ravensford,  North 
Carolina,  known  as  the  Boundary  Tree,  Rav- 
ensford, and  Tight  Run  tracts  as  forming  a 
part  of  the  Great  Smoky  Mountains  National 
Park,  conditioned  upon  the  consent  of  the 
Eastern  Band  of  Cherokee  Indians  to  this  ex- 
change and  to  the  acquisition  by  the  State  of 
North  Carolina  of  a  right  of  way,  which  shall 
vary  in  width  between  two  hundred  feet  and 
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eight  hundred  feet,  for  the  Blue  Ridge  Park- 
way across  the  said  reservation,  and  further 
conditioned  upon  payment  to  the  said  Cher- 
okee Indians  by  the  said  State  of  North  Caro- 
lina of  such  compensation  as  shall  have  been 
determined  by  the  said  Secretary  as  just  and 
reasonable  for  the  said  right  of  way.  When  the 
foregoing  conditions  have  been  complied  with, 
the  Secretary  of  the  Interior  is  hereby  further 
authorized  to  grant  to  the  State  of  North  Car- 
olina a  right  of  way  as  hereinbefore  provided 
for. 

"Sec.  2.  The  consent  of  the  said  Cherokee 
Indians  to  any  proposed  exchange  and  the  ac- 
quisition of  a  right-of-way  by  the  State  of 
North  Carolina  as  provided  for  herein  shall  be 
expressed  by  secret  ballot  in  a  general  election, 
in  which  a  majority  vote  in  favor  thereof.  Such 
election  to  be  arranged  and  supervised  by  the 
tribal  council  within  sixty  days  after  the  pas- 
sage of  this  Act,  and  the  results  of  such  election 
shall  be  final". 

The  quoted  sections  prescribe  the  conditions 
upon  which  you  may  grant  a  right  of  way  across 
the  Eastern  Cherokee  Reservation  for  the  Blue 
Ridge  Parkway.  The  grant  of  right  of  way  is  in- 
separably connected  with  the  exchange  of  lands 
provided  for  in  section  1.  The  right  of  way  may  not 
be  granted  independent  of  the  exchange.  The  width 
of  the  highway  is  fixed  at  not  to  exceed  800  feet. 
The  consent  of  the  Eastern  Band  of  Cherokee  In- 
dians is  not  only  made  a  condition  precedent  to 
the  grant  of  the  right  of  way  but  a  condition  pre- 
cedent also  to  the  vesting  in  you  of  any  authority 
to  make  the  grant.  Until  that  and  the  other  pre- 
scribed conditions  have  been  met  the  authority  is 
withheld.  None  of  these  conditions  having  been 
complied  with,  the  proposal  now  under  consider- 
ation involves  an  exercise  by  you  of  authority  which 
Congress  has  seen  fit  to  withhold  since  the  proposal 
contemplates  (1)  a  violation  of  the  statutory  limi- 
tation as  to  the  width  of  the  highway  (2)  a  dis- 
regard of  the  requirement  of  tribal  consent,  and 
(3)  a  separation  of  the  right  of  way  grant  from  the 
land  exchange  in  contravention  of  the  act. 

It  has  been  suggested  that  the  act  is  without 
application  because  the  location  now  proposed  for 
the  parkway  differs  from  that  under  consideration 
by  Congress  when  the  Act  of  August  19,  1937,  be- 
came law.  The  suggestion  is  without  merit.  The 
Act  mentions  no  particular  location  for  the  park- 
way. It  does  mention  the  Blue  Ridge  Parkway  and 
its  provisions  are  plainly  applicable  thereto  irrespec- 
tive of  the  location  of  the  parkway  so  long  as  it 
crosses  the  Eastern  Cherokee  Reservation. 


The  record  shows  that,  notwithstanding  the  re- 
quirement of  section  2  of  the  act  that  a  favorable 
vote  on  the  parkway  be  had  at  an  election  to  be 
arranged  and  supervised  by  the  Tribal  Council 
within  60  days  after  the  passage  of  the  act,  no  such 
election  was  ever  held.  While  the  act  does  not  in 
terms  say  what  the  effect  of  the  failure  to  hold  an 
election  would  be,  the  general  intent  of  Congress  is 
clear.  Your  authority  to  make  the  grant  was  made 
to  depend  upon  a  favorable  vote.  Without  such  a 
favorable  vote  the  authority  is  withheld  and  does 
not  exist.  Section  2  of  the  act  declares  that  the  re- 
sults of  the  election  shall  be  final.  Had  an  election 
been  held  and  had  the  vote  thereat  been  adverse, 
such  adverse  vote  would  have  constituted  a  final 
disposition  of  the  matter,  precluding  favorable 
action  by  you  without  further  legislation  by  Con- 
gress even  though  the  consent  of  the  Indians  had 
been  given  at  a  later  date.  No  less  finality  can  be 
ascribed  to  nonaction  by  the  tribe  due  to  a  failure 
to  hold  an  election  without  disregarding  and  hence 
nullifying  the  statutory  requirement  that  the  elec- 
tion be  called  within  60  days  after  the  date  of  the 
act.  This,  administrative  officers  of  the  Government 
are  without  authority  to  do. 

It  is  important  to  notice  that  the  act  of  August 
19,  1937,  was  enacted  after  full  consideration  by 
Congress  and  its  committees  of  the  arguments  ad- 
vanced for  and  against  the  projection  of  the  Blue 
Ridge  Parkway  into  the  Eastern  Cherokee  Reserva- 
tion. Upon  such  full  consideration  Congress  saw 
fit  to  withhold  the  authority  until,  along  with  other 
conditions,  the  consent  of  the  Eastern  Band  of 
Cherokee  Indians  had  first  been  given  and  required 
that  such  consent  be  given  within  a  limited  time. 
The  conditions  not  having  been  met  there  is  now 
no  authority  under  which  this  particular  right  of 
way  may  be  granted  with  or  without  the  consent  of 
the  Indians.  Accordingly,  the  matter  is  one  for 
further  consideration  by  Congress. 

The  question  of  whether  the  desired  right  of  way 
may  be  acquired  by  condemnation  under  the  laws 
of  the  State  of  North  Carolina  may  be  briefly  dis- 
posed of.  Congress  has  not  yet  enacted  legislation 
authorizing  the  condemnation  of  lands  held  in 
trust  by  the  United  States  for  an  Indian  tribe.  With- 
out such  legislation  condemnation  proceedings 
affecting  the  land  may  not  be  maintained  by  the 
State  in  either  the  State  or  Federal  courts.  The 
reason  for  this  is  aptly  stated  in  the  United  States 
v.  Minnesota,  95  F.   (2d)  468.  The  court  said: 

"*  *  *  It  is  apparent  that  to  enter  upon  and 
appropriate  the  individual  Indian  lands  by  the 
establishment  of  a  highway  easement  over  them 
and    through    the    Indian    reservation    would 
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directly  and  substantially  affect  the  title  of  the 
United  States  in  and  to  the  lands  and  its 
dominion  over  them.  It  would  restrict  the  gov- 
ernment in  its  regulations  concerning  the  lands, 
embarrass  it  in  using  the  land,  and  substan- 
tially interfere  with  its  right  of  disposal.  We 
think  it  is  clear  under  the  decision  that  the 
State  of  Minnesota  would  not  have  power  to 
maintain  its  suit  for  condemnation  against  the 
United  States  in  the  absence  of  consent  given 
by  the  Government.  U.S.  v.  McGoiven,  58  S. 
Ct.  286,  82  L.  Ed. ,  January  3,  1938,  Cher- 
okee Nation  v.  Ry.,  135  U.S.  641,  656,  10  S.  Ct. 
965,  34  L.  Ed.  295;  Surplus  Trading  Co.  v. 
Cook  281  U.S.  647,  50  S.  Ct.  455,  74  L.  Ed. 
1091;  Utah  Power  &  Light  Co.  v.  U.S.,  243  U.S. 
389,   37    S.   Ct.    387,   61    L.    Ed.    791". 

See  also  United  States  v.  Colvard,  39  F.  (2d)  312, 
holding  that  the  State  court,  without  the  consent 
of  Congress,  has  no  jurisdiction  over  proceedings 
affecting  lands  held  in  trust  by  the  United  States 
for  the  band  of  Indians  under  consideration. 

N.  R.  Margold, 

Solicitor. 

Approved:  October  4,  1938. 

Harold  L.  Ickf.s,  Secretary  of  Interior. 


Law  and  Order 

October  15,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

I  believe  the  matter  dealt  with  in  the  attached 
proposed  letter  to  Senator  Lynn  J.  Frazier  of  North 
Dakota  requires  further  consideration  and  I  am, 
therefore,  returning  it  with  a  suggestion  for  a  some- 
what different  method  of  handling  it. 

The  letter  itself  gives  the  impression  that  the 
Department  can  sustain  two  propositions  which  I 
believe  not  to  be  well  founded.  On  the  one  hand, 
the  assertion  is  made  that  since  Mr.  Deegan  is  a 
member  of  the  tribe  by  virtue  of  his  inclusion  on 
the  April  1,  1935,  census  list,  which  was  used  as 
the  basis  of  tribal  membership  in  section  1,  Article 
II  of  the  Fort  Berthold  Constitution,  he  must  con- 
tinue to  be  subject  to  the  orders  of  the  local  Indian 
court,  and  to  tribal  ordinances  as  well,  just  as  the 
other  members  of  the  tribe  are  subject  to  them. 
This  is,  of  course,  correct.  Mr.  Deegan,  however,  is 
a  Canadian  Indian,   and  it  may  well  be   that  he 


might  desire  to  terminate  his  membership  at  some 
future  time.  It  is  quite  clear  that  he  has  a  perfect 
right  to  do  so.  Likewise,  he  could  be  dropped  from 
membership  by  action  of  the  Tribal  Council 
through  the  operation  of  appropriate  ordinances 
enacted,  subject  to  review  by  the  Secretary  of  the 
Interior,  pursuant  to  section  2,  Article  II  of  the 
Fort  Berthold  Constitution.  These  possibilities,  it 
ssems  to  me,  should  be  part  of  any  reply  which  may 
be  made  to  a  complaint  as  Mr.  Deegan  has  made. 
It  is  true  that  he  is  subject  to  the  local  Indian 
court  and  the  tribal  ordinances  as  long  as  he  is  a 
member.  It  is  further  true  that  he  would  be  subject 
to  them  as  long  as  he  resides  on  the  reservation. 
Whether  he  retains  or  is  allowed  to  retain  his  mem- 
bership makes  a  difference,  however,  in  answering 
the  additional  question  of  his  liability  or  immunty 
to  being  removed  from  the  reservation  for  obstruc- 
tive refusal  to  submit  to  proper  orders  of  the  local 
court  and  local  law,  which  is  the  second  problem 
raised  by  the  letter. 

Mr.  Deegan  cannot  be  removed  from  the  reserva- 
tion as  long  as  he  remains  a  member  of  the  tribe. 
An  order  to  him  to  leave,  with  or  without  his  fam- 
ily, issued  to  him  at  the  present  time  by  either  the 
tribal  authorities  or  the  Superintendent  would  be 
without  authority,  and  the  warning  which  was  ap- 
parently given  to  Mr.  Deegan  could  not,  therefore, 
be  carried  out.  If,  however,  Mr.  Deegan  voluntarily 
surrendered  his  membership  or  it  were  terminated 
by  action  of  the  Tribal  Council,  and  he  thereafter 
persisted  in  his  recalcitrant  attitude,  he  could  be 
removed  by  the  Council  acting  under  appropriate 
ordinances  enacted  under  section  3  (d) ,  Article  VI, 
of  the  Fort  Berthold  Constitution.  This  power  is, 
however,  exclusive.  The  agency  officials  do  not  any 
longer  have  such  power,  nor  does  any  agency  of  the 
Government  such  as  the  local  Indian  court.  The 
act  of  May  21,  1934  (48  Stat.  787),  repealed  sec- 
tions 2147-2149  of  the  Revised  Statutes  under  which 
this  power  was  once  vested  in  the  local  agents  of 
the  Government. 

Neither  of  these  points,  it  seems  to  me,  are  made 
sufficiently  clear  in  the  proposed  letter.  In  addition, 
it  seems  to  me  that  a  simpler  way  to  handle  the 
matter  would  be  by  means  of  three  letters,  one  to 
Senator  Frazier,  one  to  Mr.  Deegan,  and  the  third 
to  Superintendent  Beyer,  each  dealing  specifically 
with  the  problems  raised  in  their  particular  corres- 
pondence. I  am  transmitting  with  this  memoran- 
dum, therefore,  three  suggested  drafts  for  such 
letters.  They  are  offered  for  such  use  as  you  may 
wish  to  make  of  them. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 
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Rehabilitation   Project;    Workman's 
Compensation  Law 

October  19,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs. 

ATTENTION:  Director  Rehabilitation  Division. 

You  referred  to  this  office  for  consideration  a 
letter  from  the  Superintendent  of  the  Umatilla  In- 
dian Agency  dated  August  9,  1938,  raising  certain 
questions  concerning  workmen's  compensation  in 
connection  with  the  Burns  Community  Rehabilita- 
tion Project.  The  Superintendent  transmitted  a 
letter  from  the  State  Workmen's  Compensation 
Commission  holding  that  the  State  Law  did  not 
apply  to  any  W.P.A.  or  other  Federal  projects  and 
assuming  that  the  project  at  Burns  was  a  Federal 
project  similar  to  a  W.P.A.  project.  In  view  of  this 
decision,  the  Superintendent  asked  whether  the 
workmen's  compensation  policy  being  evolved  in 
the  Indian  Office  for  rehabilitation  projects  was 
available  and  if  not,  whether  precautions  should  be 
taken  against  suit  in  case  of  serious  accident  "by 
notifying  the  workmen,  or  having  them  sign  a 
waiver  for  such  benefits,  prior  to  going  on  the  job." 
It  is  understood  that  the  Indian  Office  plans  for 
obtaining  workmen's  compensation  protection  for 
tribal  rehabilitation  projects  have  not  yet  been  com- 
pleted. 

Although  the  State  Workmen's  Compensation 
Commission  has  determined  that  the  State  law  does 
not  apply  to  this  enterprise,  certain  legal  proposi- 
tions bearing  upon  the  application  of  the  State  law 
should  be  pointed  out. 

The  Act  of  Congress  of  June  25,  1936  (49  Stat. 
1938) ,  provides  that  the  State  Workmen's  Compen- 
sation authorities  shall  have  power  to  apply  such 
laws  to  lands  owned  by  the  United  States  within  the 
State  and  to  Federal  projects.  Because  of  the  im- 
portance of  the  wording  of  this  law,  it  is  set  forth 
in  full  as  follows: 

"That  whatsover  constituted  authority  of 
each  of  the  several  States  is  charged  with  the 
enforcement  of  and  requiring  compliances  with 
the  State  workmen's  compensation  laws  of  said 
States  and  with  the  enforcement  of  and  requir- 
ing compliance  with  the  orders,  decisions,  and 
awards  of  said  constituted  authority  of  said 
States  hereafter  shall  have  the  power  and  au- 
thority to  apply  such  laws  to  all  lands  and 
premises  owned  or  held  by  the  United  States  of 
America  by  deed  or  act  of  cession,  by  purchase 
or    otherwise,    which    is    within    the    exterior 


boundaries  of  any  State,  and  to  all  projects, 
buildings,  constructions,  improvements  and 
property  belonging  to  the  United  States  of 
America,  which  is  within  the  exterior  bound- 
aries of  any  State  in  the  same  way,  to  the 
same  extent  as  if  said  premises  were  under  the 
exclusive  jurisdiction  of  the  State  within  whose 
exterior  boundaries  such  place  may  be. 

"Sec.  2.  For  the  purpose  set  out  in  section  1, 
of  this  Act,  the  United  States  of  America  hereby 
vests  in  the  several  States  within  whose  exterior 
boundaries  such  place  may  be,  insofar  as  the 
enforcement  of  State  workmen's  compensation 
laws  are  affected,  the  right,  power  and  authority 
aforesaid:  Provided,  however,  That  by  the  pas- 
sage of  this  Act  the  United  States  of  America 
in  nowise  relinquishs  its  jurisdiction  for  any 
purpose  over  the  property  named,  with  the 
exception  of  extending  to  the  several  States 
within  whose  exterior  boundaries  such  place 
may  be  only  the  powers  above  enumerated  re- 
lating to  the  enforcement  of  their  State  work- 
men's compensation  laws  as  herein  designated: 
Provided  further,  That  nothing  in  this  Act 
shall  be  construed  to  modify  or  amend  the 
United  States  Employees'  Compensation  Act  as 
amended  from  time  to  time  (Act  of  September 
7,  1916,  39  Stat.  742  U.S.C.,  title  5  and  supple- 
ment, sec.  751  et  seq.)  ." 

In  the  Solicitor's  memorandum  to  the  Assistant 
Secretary  dated  October  20,  1936,  it  was  held  that 
this  law  did  not  apply  to  an  Indian  reservation. 
The  lands  of  the  Burns  Rehabilitation  Project  are 
not,  however,  an  Indian  reservation.  They  were 
purchased  by  the  Farm  Security  Administration 
under  the  emergency  relief  acts  and  jurisdiction 
over  them  was  transferred  to  the  Interior  Depart- 
ment. They  come  within  the  designation  in  the  1936 
act  of  lands  owned  or  held  by  the  United  States, 
acquired  by  purchase  or  otherwise. 

It  would  therefore  appear  that  the  State  work- 
men's compensation  law  can  apply  to  this  rehabili- 
tation enterprise  unless  there  is  federal  law  relating 
to  Indians  which  would  prevent  it.  In  the  Solicitor's 
memorandum  of  October  20,  1936,  it  was  held  that 
the  Wisconsin  workmen's  compensation  law  did 
not  apply  to  the  Menominee  Indian  mills  on  the 
Menominee  Indian  Reservation,  since  (1)  State 
laws  did  not  apply  to  Indian  tribes  on  Indian  reser- 
vations, and  since  (2)  the  acts  of  Congress  govern- 
ing the  Menominee  Mills  enterprise  were  complete 
in  their  control  and  did  not  permit  of  supplemen- 
tary legislation  by  the  State.  In  the  case  of  the  Burns 
Community  Project,  the  enterprise  is  not  carried  on 
within  a  reservation  and  the  Burns  Community  of 
Paiute  Indians  is  probably  not,  strictly  speaking,  an 
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Indian  tribe,  although  it  was  treated  as  such  for  the 
purposes  of  Rehabilitation  Agreement,  Further- 
more, the  enterprise  is  not  being  carried  on  under 
acts  of  Congress  which  exercise  the  exclusive  con- 
trol of  Congress  over  Indian  affairs,  but  under  a 
rehabilitation  program,  deriving  its  authority  from 
the  emergency  relief  acts  dealing  with  a  general 
situation. 

If,  therefore,  the  State  law  is  itself  so  drafted  as 
to  be  capable  of  application,  the  law  may  well 
apply  to  the  Burns  Community  Project.  The  Ore- 
gon workmen's  compensation  law  applies  to  all 
persons  engaged  as  employers  in  any  hazardous  oc- 
cupation. (Oregon  Code  1930,  Supp.  1935,  Sec.  49- 
1810)  .  The  term  "person"  is  defined  to  include 
partnerships,  associations  and  corporations,  and  the 
term  "employer"  is  defined  to  mean  any  person,  in- 
cluding a  receiver,  administrator,  executor  or 
trustee,  who  shall  contract  for  and  secure  the  right 
to  direct  and  control  services  of  any  person.  Hazard- 
ous occupations  are  defined  to  include  the  construc- 
tion and  repair  of  buildings.  (Sees.  49-1815,  49-1816 
(b) ,  49-1817).  There  is  no  express  exception  of 
Federal  or  tribal  enterprises.  On  its  face,  the  statute 
appears  to  be  applicable  since  the  rehabilitation 
project  involves  the  construction  and  repair  of 
buildings  and  since  the  Burns  Community  may  be 
considered  as  an  association  within  the  definition  of 
the  term  "person".  Either  the  Indian  trustees  of 
the  Burns  Community  rehabilitation  trust  fund  or 
the  Superintendent  who,  under  the  trust  agreement, 
has  the  direction  and  control  of  employment,  might 
be  considered  the  employer  under  the  terms  of  the 
State  law. 

In  view  of  the  foregoing,  it  is  suggested  that  the 
question  again  be  referred  to  the  State  Workmen's 
Compensation  Commission  in  the  light  of  the  1936 
act  of  Congress  and  the  other  matters  set  forth  in 
this  memorandum.  In  any  case,  the  Commission 
should  be  given  an  opportunity  to  reconsider  a 
conclusion  based  on  an  understanding  that  the 
Burns  Community  project  is  a  W.P.A.  project,  or 
even  a  Federal  Project.  While  this  office  has  held 
that  an  Indian  tribe  operating  under  a  Rehabilita- 
tion Trust  Agreement  is  a  Federal  instrumentality 
(Opinion  M.  29156,  June  30,  1937),  a  tribal  re- 
habilitation project  has  been  held  not  to  be  a  Fed- 
eral project  by  the  United  States  Employment  Com- 
pensation Commission. 

If  the  Commission  reiterates  its  determination 
that  the  law  does  not  apply  to  this  project,  the  best 
precaution  against  suit  which  can  be  advised  is  the 
exercise  by  the  responsible  persons  in  charge  of  this 
project  of  extreme  diligence  to  prevent  negligent 
or  unduly  hazardous  conditions  or  activity.  I  would 
not  advise  attempting  to  obtain  from  the  workmen 
a  waiver  of  any  rights  which  they  may  have  to  re- 


cover for  injuries  sustained  by  reason  of  the  negli- 
gence of  the  employer.  Such  contracts  have  been 
generally  held  to  be  contrary  to  public  policy,  both 
under  the  common  law  and  under  statutes.  While 
the  validity  of  such  a  waiver  appears  not  to  have 
been  litigated  in  Oregon,  the  impropriety  of  such 
contracts  makes  it  undesirable  for  this  Department 
to  approve  their  use. 

Nathan  R.  Margold, 

Solicitor. 


Palm  Springs— Leases 

October  21,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Re:   Law  Governing  Leases  on  the 
Palm  Springs  Reservation. 

You  have  asked  for  a  concise  statement  of  the 
law  applicable  to  the  leasing  of  land  in  the  Palm 
Springs  Reservation,  for  the  guidance  of  your 
representatives,  Mr.  Woehlke  and  Mr.  Shipe,  of 
your  local  superintendent,  Mr.  Dady,  and  of  the 
Indians  concerned.  I  believe  that  the  following 
basic  principles  of  law  will  meet  most  of  the  ques- 
tions that  are  now  in  issue.  If  further  questions 
remain,  or  arise  in  the  future,  I  shall  be  glad  to 
supplement  these  general  views  with  a  consider- 
ation of  specific  problems  that  remain  unsolved. 

1 .  The  land  of  the  Palm  Springs  Reservation 
is  held  by  the  United  States  in  trust  for  the 
Palm  Springs  Band.  Inasmuch  as  no  allot- 
ments were  ever  finally  completed,  the  land 
of  the  reservation  is  tribal  land. 

2.  Leases  or  permits  covering  use  of  tribal 
lands,  entry  or  residence  thereon,  or  re- 
moval of  resources  therefrom,  may  be  ex- 
ecuted through  the  concurrent  action  of 
the  tribe  and  the  Secretary  of  the  Interior, 
or  his  duly  authorized  representative,  un- 
der the  following  statutes  and  regulations: 
United  States  Code,  title  25,  sections  179, 
397,  398  and  402;  regulations  governing 
the  leasing  of  tribal  lands  for  mining  pur- 
poses, approved  May  31,  1839,  section  2; 
general  grazing  regulations,  approved  De- 
cember 23,  1935,  section  6;  see  55  Decisions, 
Department  of  Interior,  14,  at  pages  50-56. 

3.  The  Palm  Springs  Band  may  not  dispose  of 
tribal  land  through  lease,  permit  or  other- 
wise  without   departmental    approval. 
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9. 


10. 


The  Department  may  not  dispose  of  tribal 
land  through  lease,  permit  or  otherwise 
without  the  consent  of  the  tribe. 
The  tribe  does  not  own  the  improvements 
placed  upon  tribal  land  by  or  under  the 
direction  of  individual  members  of  the 
tribe. 

The  tribe  may,  with  departmental  ap- 
proval, assign  certain  tracts  of  tribal  land 
to  individual  members  of  the  tribe  or  to 
particular  families. 

Such  assignments  may  be  purely  for  per- 
sonal use  and  occupancy  or  they  may  per- 
mit leasing  to  outsiders  under  depart- 
mental supervision.  If  they  permit  leasing 
to  outsiders,  there  should  be  a  definite  pro- 
vision as  to  the  division  of  rentals  between 
the  individual,  as  the  owner  of  improve- 
ments, and  the  tribe,  as  the  owner  of  the 
soil. 

If  no  definite  land  assignments  are  made, 
it  is  possible  that  individual  members  may 
assert  occupancy  rights  in  tribal  land  based 
upon  long  continued  usage.  No  view  is  now 
expressed  as  to  the  validity  of  any  such 
claim,  because  the  pertinent  facts  are  not 
before  me.  However,  it  may  be  said  that  if 
such  rights  do  exist  they  do  not  comprise  a 
right  of  disposal  by  lease,  permit  or  other- 
wise. The  right  of  the  individual  member 
in  tribal  land  is  derived  from  and  is  no 
greater  than  the  right  of  the  tribe  itself. 
The  tribe  has  no  right  to  lease  any  part  of 
the  reservation  without  departmental  ap- 
proval. So  too.  the  individual  Indian  has 
no  right  to  make  a  lease  covering  any 
part  of  the  reservation  without  depart- 
mental approval. 

The  Department  may  withhold  its  ap- 
proval from  any  lease,  permit  or  assign- 
ment which  does  not  do  substantial  justice 
to  the  claims  of  the  tribe  as  a  whole  and 
the  individual  Indians  who  may  have  built 
improvements  in  particular  areas. 
In  view  of  the  foregoing  considerations  it 
is  strongly  recommended  that  a  map  of  the 
reservation  be  prepared,  showing  which 
lands  are  to  be  subject  to  lease  or  permit 
by  the  strike  (with  departmental  approval)  , 
and  which  lands  are  to  be  held  as  indi- 
vidual or  family  assignments.  An  assign- 
ment form  should  also  be  prepared  declar- 
ing the  rights  of  the  individual  or  family 
in  the  land  assigned,  whether  a  bare  right 
of  occupancy  or  a  right  to  use  the  land  or 
lease  it  (with  departmental  approval) ,  and 
if   the   latter,    how    the   income   from   such 


lease  should  be  distributed  between  the 
tribe  and  the  individual  Indian  concerned. 
Such  map  and  assignment  form  should  be 
approved  by  a  majority  of  the  Palm  Springs 
Band  and  by  the  Secretary  of  the  Interior 
or  his  authorized  representative. 

Nathan  A.  Margold, 

Solicitor. 


Applicability  of  Law  and  Order  Codes 

to  Non-Member  Indians  on  Blackfeet 

and  Rocky  Boy's  Reservations 

October  25,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Attention:  Mr.  Daiker 

I  am  returning  for  your  further  consideration 
the  attached  papers  which  cover  (1)  a  proposed 
letter  to  the  authorities  of  the  Rocky  Boy's  Tribe, 
and  (2)  a  proposed  letter  to  the  authorities  of  the 
Blackfeet  Tribe,  both  letters  referring  to  the  ap- 
plicability of  law  and  order  codes  to  Indians  who 
are  not  members  of  the  tribe. 

The  letter  to  the  Rocky  Boy's  Tribe  contains  a 
statement  that  "non-wards  and  others  not  mem- 
bers of  the  Chippewa  Cree  Tribe  are  subject  to  the 
laws  of  Montana."  This  statement  is,  in  my  opinion, 
erroneous  for  the  reason  that  Indians  who  are  mem- 
bers of  other  recognized  tribes  are  not  subject  to  the 
laws  of  Montana,  at  least  with  respect  to  activities 
on  the  Rocky  Boy's  Reservation  which  do  not 
affect  non-Indians.  While  such  outsider  Indians 
were  subject  to  the  departmental  law  and  order  reg- 
ulations, where  those  regulations  have  been  super- 
seded by  a  tribal  law  and  order  code  that  is  limited 
in  its  applicability  to  members  of  the  particular 
tribe,  a  gap  in  law  enforcement  has  been  created. 
The  proposed  letter  to  the  Blackfeet  Tribe  pre- 
pared in  this  office  is  an  attempt  to  close  this  gap. 
Possibly  other  methods  of  dealing  with  this  prob- 
lem may  be  preferable.  Your  covering  memoran- 
dum of  October  1 1,  however,  does  not  deal  with  the 
Blackfeet  situation  at  all  and  appears  to  proceed 
on  the  basis  of  the  erroneous  legal  view  expressed 
in  the  attached  letter  to  the  tribal  authorities  of 
the  Rocky  Boy's  Reservation,  that  the  laws  of  Mon- 
tana apply  on  the  Rocky  Boy's  Reservation  to  In- 
dians who  are  members  of  other  tribes. 

I  suggest  that  if  the  procedure  suggested  for  the 
Blackfeet  Reservation  is  deemed  sound,  from  the 
standpoint  of  policy,  and  if  there  is  a  serious  prob- 


860 


Department  of  the  Interior 


October  25,   1938 


lem  on  the  Rocky  Boy's  Reservation  by  reason  of 
the  presence  of  nonmember  Indians  who  are  mem- 
bers of  other  tribes,  the  same  procedure  proposed 
for  Blackfeet  might  be  adopted  at  Rocky  Boy's. 
In  any  event,  the  letter  dealing  wth  the  Rocky  Boy's 
situation  should  be  corrected  and  a  decision  should 
be  reached  on  the  Blackfeet  situation  as  well. 

Nathan  R.  Margold, 

Solicitor. 


Circumstances  When  Lands  Acquired 

Under  NIRA  and  Other  Acts  and  Used 

for  Indian  Demonstration  Projects 

Can  Be  Leased  Under  Taylor  Grazing  Act 


November  9,  193S. 


M-30026 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary. 


Pursuant  to  a  request  by  the  Commissioner  of 
Indian  Affairs  in  his  letter  of  October  26,  1938,  I 
have  been  asked  to  render  an  opinion  on  the  ques- 
tion of  whether  certain  lands  have  been  acquired 
by  the  United  States  under  authority  of  Title  II 
of  the  National  Industrial  Recovery  Act  of  June 
16,  1933  (48  Stat.  200),  the  Emergency  Relief  Ap- 
propriation Act  of  April  8,  1935  (49  Stat.  115),  and 
section  55  of  Title  I  of  the  act  of  August  24,  1935 
(49  Stat.  750,  781),  and  which  are  being  admin- 
istered for  the  use  and  benefit  of  Indians  under 
certain  Indian  Demonstration  Projects,  can  be  con- 
sidered as  base  property  for  the  issuance  of  grazing 
licenses  or  permits  under  the  provisions  of  the 
Taylor  Grazing  Act. 

It  appears  that  the  question  submitted  is  essen- 
tially the  same  as  that  discussed  in  the  Acting  Soli- 
citor's opinion  of  March  25,  1937,  wherein  it  was 
stated  that  lands  which  have  been  purchased  by  the 
Federal  Government  and  placed  under  the  admin- 
istration of  the  Office  of  Indian  Affairs  and  the  Re- 
settlement Administration  are  such  as  may  be  prop- 
erly considered  as  base  property  for  the  issuance 
of  grazing  licenses  and  permits.  In  view  of  that 
statement,  it  would  appeal-  that  there  is  no  neces- 
sity for  a  discussion  of  the  question  presented. 

I  may  mention,  however,  that,  under  the  provi- 
sions of  the  Federal  Range  Code,  revised  to  August 
31,  1938,  which  governs  the  issuance  of  grazing 
licenses  and  permits,  lands  in  some  of  the  Indian 
Demonstration  Projects  that  are  listed  in  an  attach- 
ment to  the  Commissioner's  letter,  could  not  con- 
stitute base  property.  The  Commissioner  lists  lands 


in  Florida,  Idaho,  Michigan,  Minnesota,  Montana, 
North  Dakota,  New  Mexico,  Oklahoma,  Oregon, 
South  Dakota  and  Wisconsin. 

In  New  Mexico  only  waters  which  are  owned  or 
controlled  by  an  applicant,  and  which  service  a  part 
of  the  Federal  range,  constitute  base  property.  The 
ownership  or  control  of  land  alone  does  not  qualify 
an  applicant  for  a  grazing  license  or  permit  in  that 
State. 

The  Federal  Range  Code  provides,  in  substance, 
that  lands  must  be  in  or  near  a  grazing  district  in 
order  to  constitute  base  property  and,  as  there  are 
no  grazing  districts  in  or  near  the  States  of  Florida, 
Michigan,  Minnesota,  Oklahoma,  or  Wisconsin, 
lands  in  those  States  could  not  be  considered  as 
property  upon  which  a  license  or  permit  could  be 
based.  Lands  in  North  Dakota  or  South  Dakota 
might  conceivably  be  close  enough  to  a  glazing  dis- 
trict in  the  adjoining  State  of  Montana  to  entitle 
the  owner  or  occupant  of  these  lands  to  a  license 
or  permit  to  graze  in  that  district. 

Grazing  licenses  or  permits  could  be  issued  in 
connection  with  the  lands  in  Idaho,  Montana  or 
Oregon,  provided  such  lands  were  within  or  near  a 
grazing  district  and  the  other  requirements  of  the 
Federal  Range  Code  were  satisfied. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  November  9,  1938. 
Harry  Flattery,  Under  Secretary. 


Tribal  Power— Inheritance 

November  18,  1938. 

Memorandum  to  the  Commissioner  of 
of  Indian  Affairs: 

A  TTENTION  Mr.  Melzner: 

The  attached  heirship  case  of  An  da  kew,  or 
Carrie  Alberts,  a  Lac  du  Flambeau  Chippewa  In- 
dian who  died  on  January  16,  1938  deals  with  an 
estate  valued  at  only  $75.  The  only  property  in- 
volved seems  to  be  the  house  of  the  decedent  which 
is  located  on  tribal  lands  of  the  Lac  du  Flambeau 
Reservation. 

The  Lac  du  Flambeau  Band  of  Lake  Superior 
Chippewa  Indians  is  an  organized  tribe,  having  an 
approved  constitution  and  bylaws,  pursuant  to  sec- 
tion 16  of  the  act  of  June  18,  1934,  (48  Stat.  984) . 
Under  its  constitution  the  tribal  council  has  power 
to  "regulate  the  use  and  disposition  of  tribal  prop- 
erty"   (section   1  (a)  ,  Article  VI) ,  and  to  make  as- 
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sign  men  ts  of  tribal  lands  to  members  of  the  tribe 
in  accordance  with  Article  VII  (section  1  (g)  , 
Article  VI) .  Section  7,  Article  VII  deals  specifically 
with  the  type  of  property  involved  in  the  instant 
heirship  case.  It  provides  that  any  improvements  of 
any  character  upon  assigned  land  may  be  be- 
queathed to  and  inherited  by  members  of  the  tribe 
"or  otherwise  disposed  of  under  such  regulations 
as  the  Tribal  Council  shall  provide." 

Whether  the  house  involved  in  the  present  case 
is  located  on  land  which  had  been  assigned  to  the 
decedent  is  not  clear  from  the  record.  The  facts  in- 
dicate that  she  had  no  assignment.  Since,  however, 
the  building  is  located  on  tribal  land,  and  there  are 
applicable  provisions  of  the  constitution  and  by- 
laws to  govern  the  disposition  of  such  property 
upon  the  death  of  the  holder,  I  believe  the  matter 
should  be  presented  to  the  tribal  council  for  con- 
sideration in  the  light  of  the  record  and  for  appro- 
priate disposition  of  the  property.  As  a  structure 
on  tribal  land  the  house  is  within  the  control  of 
the  tribe  rather  than  the  Department. 

Nathan  R.  Margold, 

Solicitor. 


Menominee  &  Red  Lake  Reservation— Wages 
&  Hours 


November  28,  193 8. 


M-29999. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


In  a  letter  to  you  dated  October  10  the  Indian 
Office  requested  that  I  render  an  opinion  as  to  the 
applicability  of  the  act  of  June  25,  1938  (Pub.  No. 
718,  75th  Cong.) ,  entitled  "An  Act  to  provide  for 
the  establishment  of  fair  labor  standards  in  employ- 
ments in  and  affecting  interstate  commerce,  and  for 
other  purposes",  known  as  the  Wages  and  Hours 
Act,  to  the  Menominee  Indian  Mills  on  the  Me- 
nominee Indian  Reservation  in  Wisconsin  and  to 
the  Red  Lake  Indian  Mills  on  the  Red  Lake  Indian 
Reservation  in  Minnesota.  In  the  event  that  I 
should  determine  that  this  act  did  not  apply  to 
these  lumber  industries  advice  was  requested 
whether  there  would  be  any  legal  objection  to  the 
adoption  of  a  policy  governing  the  activities  of 
these  mills  which  incorporated  the  general  purpose 
of  this  act. 

The  relevant  provisions  of  the  Wages  and  Hours 
Act  which  should  be  pointed  out  at  the  outset  are 
as  follows:  In  section  2  Congress  declares  as  a  matter 


of  policy  that  the  existence  in  industries  engaged  in 
commerce  or  in  the  production  of  goods  for  com- 
merce, of  detrimental  labor  conditions  causes  the 
channels  of  commerce  to  be  used  to  perpetuate  such 
labor  conditions  among  the  workers  of  the  several 
States  and  constitutes  an  unfair  method  of  competi- 
tion in  commerce  and  leads  to  labor  disputes  ob- 
structing the  free  flow  of  goods  in  commerce. 
Among  the  definitions  set  forth  in  section  3,  the 
word  "person"  is  defined  to  mean  "an  individual, 
partnership,  association,  corporation,  business  trust, 
legal  representative  or  any  organized  group  of  per- 
sons". The  word  "commerce"  is  defined  to  mean 
"trade,  commerce,  transportation,  transmission  or 
communication  among  the  several  States  or  from 
any  State  to  any  place  outside  thereof".  The  word 
"employer"  is  defined  to  include  "any  person  act- 
ing directly  or  indirectly  in  the  interest  of  an  em- 
ployer in  relation  to  an  employee  but  shall  not  in- 
clude the  United  States  or  any  State  or  political 
subdivision  of  a  State  *  *  *."  The  act  provides  for 
the  setting  up  of  an  industry  committee  for  each 
industry  to  recommend  minimum  wages  and  maxi- 
mum hours  for  that  industry,  requires  every  em- 
ployer to  pay  to  each  of  his  employees  engaged  in 
commerce  or  in  the  production  of  goods  for  com- 
merce a  certain  minimum  wage,  and  prohibits  em- 
ployment of  any  such  employee  for  more  than  a 
certain  maximum  number  of  hours  per  week.  It  is 
made  unlawful  for  any  person  to  transport,  ship  or 
sell  in  commerce  any  goods  in  the  production  of 
which  an  employee  was  employed  in  violation  of 
the  minimum  wage  and  maximum  hour  provisions 
upon  pain  of  fine  or  imprisonment.  An  employer 
violating  the  act  is  likewise  made  liable  to  the 
employee  affected  for  twice  the  amount  of  unpaid 
minimum  wages  or  unpaid  overtime  compensation. 

In  order  to  reach  a  conclusion  as  to  the  applica- 
tion of  this  act  to  the  Menominee  and  Red  Lake 
Indian  Lumber  Mills  consideration  should  be  given 
to  the  following  points: 

1.  These  Indian  mills  are  quite  clearly  engaged 
in  the  production  of  goods  for  commerce  within  the 
meaning  of  the  act.  Large  shares  of  the  products 
of  each  of  the  mills  is  shipped  to  points  outside  the 
State.  It  is  reported  that  in  1936  at  least  half  of  the 
products  were  so  shipped  by  each  of  the  mills.  Such 
interstate  shipment  of  the  products  of  the  mills 
would  bring  these  mills  within  the  holding  of  the 
Supreme  Court  in  the  case  of  Santa  Cruz  Company 
v.  National  Labor  Relations  Board,  303  U.S.  453 
(1938),  that  a  canning  company  processing  fruits 
and  vegetables  raised  in  the  State  and  shipping 
approximately  37  percent  of  its  finished  products 
outside  the  State  was  engaged  in  an  occupation  sub- 
stantially "affecting  commerce"  within  the  meaning 
of  the  National  Labor  Relations  Act  and  was  con- 
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sequently  subject  to  the  jurisdiction  of  the  National 
Labor  Relations  Board.  While  the  Court  stated 
that  the  precise  percentage  of  interstate  shipment 
was  not  decisive  and  that  the  question  was  whether 
the  industry  bore  a  close  and  substantial  relation 
to  interstate  commerce  in  view  of  all  the  facts  in- 
volved, the  activities  of  these  lumber  mills  would 
seem  to  be  well  within  the  ruling  of  the  Court  not 
only  in  view  of  the  large  proportion  of  its  interstate 
shipment  but  in  view  of  the  substantial  relation  to 
interstate  commerce  borne  by  the  lumber  industry 
as  a  whole.  If  weight  is  given  to  the  intent  of  Con- 
gress as  manifested  in  its  declaration  of  policy  in 
the  Wages  and  Hours  Act,  it  would  appear  that  the 
Menominee  and  Red  Lake  Lumber  Mills  come 
within  this  intent  since  detrimental  labor  condi- 
tions in  these  mills  would  affect  the  non-Indian 
lumber  mills  with  which  the  Indian  mills  compete 
and  thereby  tend  to  perpetuate  such  conditions  and 
constitute  an  unfair  method  of  competition  in  com- 
merce. 

2.  It  appears  from  the  foregoing  that  the  act  of 
Congress  on  its  face  applies  to  these  Indian  mills 
unless  there  is  contained  within  the  act  some  ex- 
emption which  would  exclude  them.  The  Indian 
Office  refers  to  the  exemption  of  the  United  States 
contained  in  the  definition  of  the  term  "employer" 
in  section  3  (d)  of  the  act.  In  my  opinion,  however, 
reliance  cannot  be  placed  on  this  exemption  in  view 
of  the  long  history  of  administrative  decisions  deal- 
ing with  the  relationship  of  the  Menominee  Indian 
Mills  to  the  United  States,  which  decisions  would 
have  indirect  application  to  the  Red  Lake  Indian 
Mills  as  well. 

In  a  1909  opinion  by  the  Attorney  General  (27 
Ops.  Atty.  Gen.  139)  that  officer  held  that  the  Fed- 
eral employees'  8-hour  law  did  not  apply  to  the 
Menominee  Indian  Mills  since  the  mills  were  a 
private  enterprise  conducted  for  the  benefit  of  a 
particular  tribe  and  not  for  the  general  benefit  of 
the  Nation.  In  1933  this  reasoning  was  again  ap- 
plied, in  a  letter  from  the  Comptroller  General  to 
the  Secretary  of  the  Interior,  November  16, 
1933,  to  exempt  the  employees  of  the  Menomi- 
nee Indian  Mills  from  the  Federal  Economy  Act 
providing  for  a  15  percent  reduction  of  pay  of  Fed- 
eral employees.  This  decision  of  the  Comptroller 
General  was  based  upon  an  extensive  statement  of 
fact  presented  by  the  Secretary  of  the  Interior  in  his 
letter  to  the  Comptroller  General  of  November  1, 
1933,  in  which  he  stated  that  all  expenses  in  con- 
nection with  the  lumber  mills  were  borne  entirely 
from  Menominee  tribal  funds,  that  the  business  had 
been  handled  in  the  same  manner  as  similar  enter- 
prises financed  by  private  parties  or  operated  by 
commercial  concerns,  and  that  the  wages  of  the  em- 


ployees were  adjusted  from  time  to  time  to  conform 
to  those  paid  in  private  industry.  Both  of  these 
rulings  provided  a  basis  for  the  determination  by 
the  United  States  Employees'  Compensation  Com- 
mission on  September  18,  1936,  that  the  employees 
of  the  Menominee  Indian  Mills  could  not  be  con- 
sidered employees  of  the  United  States  within  the 
meaning  of  the  Federal  Employees'  Compensation 
Act. 

The  acts  of  Congress  relating  to  the  Menominee 
Mills  appear  to  contemplate  a  tribal  enterprise 
financed  exclusively  from  tribal  funds  and  operated 
locally  except  for  certain  supervision  exercised  by 
the  Secretary  of  the  Interior.  The  acts  of  Congress 
governing  the  Red  Lake  Indian  Mills  contemplate 
a  similar  type  of  enterprise  except  that  the  oper- 
ation of  the  mills  is  apparently  under  closer  control 
by  the  Secretary  of  the  Interior.  These  facts  lead  me 
to  conclude  that  neither  the  Menominee  nor  the 
Red  Lake  Mills  as  "employers"  can  be  considered 
within  the  exception  provided  for  the  United  States 
as  an  employer.  Aside  from  the  exemption  of  the 
United  States  as  an  employer,  I  find  no  other  pro- 
vision of  the  act  which  expressly  or  by  implication 
could  be  considered  to  exclude  these  Indian  lumber 
mills. 

In  this  connection  attention  is  called  to  my 
opinion  of  June  30,  1937,  holding  that  rehabilita- 
tion projects  carried  on  by  loans  or  grants  to  Indian 
tribes  were  exempt  from  the  taxes  laid  by  the  Social 
Security  Act  upon  employers  in  connection  with  the 
Federal  Old  Age  Benefit  System  and  the  Federal 
Unemployment  Insurance  Plan.  That  opinion  was 
based  upon  the  particular  wording  of  the  Social 
Security  Act  which  provided  that  the  term  "em- 
ployment" should  not  include  service  performed  in 
the  employ  of  the  United  States  Government  or  of 
an  instrumentality  of  the  United  States  (Sees. 
811  (b)  and  907(5)  of  the  act  of  August  14,  1935, 
49  Stat.  620)  .  Indian  tribes  carrying  on  rehabilita- 
tion projects  were  held  in  that  opinion  to  be  instru- 
mentalities of  the  United  States  not  only  because  of 
their  character  as  Indian  tribes  but  because  they 
were  being  used  as  means  for  carrying  out  the  relief 
program  of  the  United  States.  Since  the  Wages  and 
Hours  Act  does  not  exempt  instrumentalities  of  the 
United  States,  the  reasoning  of  that  opinion  does 
not  apply. 

3.  There  remains  the  question  whether  the  fa- 
miliar proposition  that  general  acts  of  Congress  do 
not  apply  to  the  Indians  serves  to  exempt  these 
lumber  mills  from  the  Wages  and  Hours  Act.  This 
principle  has  recently  been  discarded  in  a  number 
of  instances.  In  the  case  of  Superintendent  of  the 
Five  Civilized  Tribes  v.  Commissioner  of  Internal 
Revenue,  295  U.S.  418  (1935) ,  it  was  held  that  this 
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principle  did  not  operate  to  prevent  Federal  tax- 
ation of  income  from  an  investment  of  Indian  funds 
derived  from  an  allotment.  The  Supreme  Court 
reasoned  that  the  income  of  "every  individual"  and 
that  the  income  of  Indians  should  not  be  excluded 
by  implication  unless  the  taxation  of  such  income 
would  be  in  conflict  with  some  agreement  with  the 
Indians  or  act  of  Congress  governing  Indian  affairs. 
This  reasoning  would  appear  to  cover  the  present 
case  since  the  act  of  Congress  is  intended  to  embrace 
every  industry  engaged  in  the  production  of  goods 
for  commerce  and  since  the  application  of  the  act 
would  not  to  my  knowledge  be  in  conflict  with  any 
previous  act  of  Congress.  On  the  contrary,  the  previ- 
ous acts  of  Congress  which  provide  that  these  mills 
shall  be  operated  from  the  proceeds  of  the  mills 
and  that  no  appropriation  by  Congress  is  necessary 
to  cover  the  operation  of  the  mills  indicate  that 
there  are  not  pre-existing  legislative  restrictions  gov- 
erning the  payment  of  wages  or  the  designation  of 
working  hours  to  conflict  with  the  requirements  of 
the  Wages  and  Hours  Act. 

In  my  memorandum  of  April  22,  1936,  holding 
that  the  benefits  of  the  Social  Security  Act  were 
available  to  the  Indians  it  was  stated  that  the  propo- 
sition that  general  acts  of  Congress  do  not  apply  to 
Indians  is  properly  limited  to  situations  where  the 
statute  if  applied  would  affect  the  Indians  adversely. 
The  protection  of  this  principle  has  previously  been 
applied  principally  in  cases  involving  the  applica- 
tion of  taxes  to  the  Indians  (see  Blackbird  v.  Com- 
missioner, 38  F.  (2d)  976,  CCA.  10th  (1930) 
now  overruled  by  the  1935  Supreme  Court  case, 
supra)  and  has  less  relevance  to  a  statute  such  as 
the  Wages  and  Hours  Act  regulating  conditions  of 
labor  rather  than  imposing  taxation.  In  short,  there- 
fore, I  believe  that  the  principle  of  Indian  exemp- 
tion from  general  Federal  laws  cannot  be  relied 
upon  in  this  instance. 

4.  Considerable  light  on  the  present  question  is 
shed  by  the  experience  of  the  Menominee  Mills 
under  the  National  Industrial  Recovery  Act.  That 
act  had  a  purpose  similar  in  part  to  the  Wages  and 
Hours  Act  in  that  it  sought  to  raise  wages  and 
shorten  hours  in  industries  affecting  interstate  com- 
merce, to  brand  as  an  unfair  method  of  competition 
the  shipment  of  goods  produced  under  unfair  labor 
conditions  and  to  set  up  an  organization  in  each 
industry  producing  goods  in  interstate  commerce 
to  formulate  a  code  governing  labor  conditions  for 
that  industry.  Unless  the  Menominee  Indian  Mills 
participated  in  the  lumber  code  under  the  National 
Industrial  Recovery  Act  it  was  realized  that  the  in- 
terstate market  for  its  products  would  be  jeopard- 
ized and  that  the  availability  of  workers  in  the 
industry  would  be  greatly  restricted. 


Accordingly,  in  the  letter  of  the  Secretary  of  the 
Interior  to  the  Comptroller  General  of  November 
1,  1933,  previously  referred  to,  a  second  question 
was  raised  in  addition  to  the  question  involving 
the  application  of  the  Federal  Economy  Act  to  the 
employees  of  the  Menominee  Mills,  namely, 
whether  the  scale  of  wages  then  in  effect  could  be 
increased  to  conform  to  the  wage  scale  established 
in  the  Code  of  Fair  Competition  for  the  Lumber 
and  Timber  Products  Industries.  The  Comptroller 
General  for  the  reasons  that  led  him  to  find  that 
the  employees  of  the  mills  were  not  employees  of 
the  United  States  gave  an  affirmative  answer  to  the 
second  question.  As  a  result  of  this  determination 
the  Menominee  Indian  Mills  and  the  Red  Lake 
Indian  Mills  fully  participated  under  the  lumber 
code,  paying  fees  to  the  code  authority,  obtaining  a 
production  quota  from  that  authority,  following 
the  price  determinations  made  by  the  authority  and 
the  regulations  dealing  with  wages  and  hours. 
While  there  was  no  formal  determination  that  the 
National  Industrial  Recovery  Act  governed  these 
Indian  lumber  mills,  it  was  recognized  that  these 
lumber  mills  could  voluntarily  participate  under 
the  act  upon  the  assumption  that  it  did  apply  to 
them. 

My  conclusion  upon  consideration  of  the  fore- 
going points  is  that  the  Wages  and  Hours  Act  ap- 
pears to  apply  to  the  Menominee  and  the  Red  Lake 
Lumber  Mills  and  that  in  any  event  there  is  no 
legal  objection  to  their  pursuing  a  policy  of  acting 
in  conformity  with  the  provisions  of  that  act  or 
with  any  decision  of  the  lumber  industry  committee 
which  may  be  established  pursuant  to  that  act.  It 
must  be  recognized  that  no  definitive  answer  to 
the  question  of  the  application  of  this  act  can  be 
made  at  this  time  in  the  absence  of  interpretation 
of  many  of  the  provisions  of  the  act  by  the  Wages 
and  Hours  Administration  and  since  the  question  is 
not  one  for  this  Department  to  settle  but  for  the 
Wages  and  Hours  Administration  and  for  the 
courts  in  the  last  analysis.  I  would  advise,  however, 
that  in  view  of  the  advantages  following  from  par- 
ticipation in  the  lumber  industry  committee,  and  in 
order  to  obtain  security  against  the  imposition  of 
the  penalties  provided  in  the  act,  it  would  be  de- 
sirable as  a  legal  matter  to  conform  to  the  wages 
and  hours  requirements  established  by  the  act,  at 
least  until  cause  for  exemption  is  found  by  the 
Wages  and  Hours  Administration. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  November  28,  1938. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Menominee  Tribal  Request  for  Charter 

and  Right  to  Employ  or  Dismiss 

Employees  at  Will 

December  7,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

At  Mr.  Daiker's  request  this  morning  I  have  given 
brief  consideration  to  the  question  raised  by  the 
Menominee  Indians  whether  the  tribe  will  have  the 
right,  if  a  charter  is  granted  it,  to  employ  and  dis- 
miss at  will  all  mill  employees  except  the  manager, 
in  view  of  the  1908  act,  as  amended. 

I  do  not  believe  that  any  of  the  provisions  of  the 
1908  act  (act  of  March  28,  1908,  Stat.  51),  or 
any  of  its  amendments,  would  prevent  the  Secretary 
of  the  Interior  from  issuing  a  charter  of  incorpora- 
tion to  the  Menominee  Tribe  in  terms  authorizing 
the  incorporated  tribe  to  manage  the  Menominee 
Indian  mills  and  do  its  own  hiring  and  firing.  The 
issuance  of  such  a  charter  appears  to  be  authorized 
by  the  broad  language  of  section  17  of  the  act  of 
June  18,  1934,  48  Stat.  984. 

The  question  of  what  restrictions  are  to  be  placed 
by  express  terms  of  the  charter  upon  the  right  to 
employ  and  dismiss  mill  employees  is  an  admin- 
istrative question. 

Nathan  R.  Margold, 

Solicitor. 


few  of  the  Indians  involved  have  even  one-half  de- 
gree of  Indian  blood.  They  are  widely  scattered, 
with  the  majority  of  the  membership  of  each  group 
living  apart  from  the  original  reservation  areas.  It 
is  not  enough  that  the  ethnographic  history  of  the 
two  groups  shows  them  in  the  past  to  have  been  dis- 
tinct and  well-recognized  tribes  or  bands.  A  partic- 
ular tribe  or  band  may  well  pass  out  of  existence 
as  such  in  the  course  of  time.  The  word  "recog- 
nized" as  used  in  the  Oklahoma  Indian  Welfare  Act 
involves  more  than  past  existence  as  a  tribe  and  its 
historical  recognition  as  such.  There  must  be  a  cur- 
rently existing  group  distinct  and  functioning  as  a 
group  in  certain  respects  and  recognition  of  such 
activity  must  have  been  shown  by  specific  actions  of 
the  Indian  Office,  the  Department,  or  by  Congress. 
I  suggest,  therefore,  that  further  consideration  of 
these  two  proposed  constitutions  and  by-laws  be 
held  in  abeyance  pending  the  receipt  of  information 
from  the  field  concerning  any  tribal  activities  which 
either  group  has  in  the  recent  past  conducted  as  a 
group,  any  actions  by  the  Department  or  by  Con- 
gress recognizing  the  separate  tribal  existence  of 
the  group,  and  such  other  material  as  may  be  rele- 
vant to  the  legal  basis  for  their  organization,  includ- 
ing plans  for  their  future  activities. 

Nathan  R.  Margold, 

Solicitor. 


Indian  Employment  Preference 


Oklahoma— Recognized  Tribes 

December  13,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

A  serious  question  exists  in  my  mind  whether 
there  is  any  proper  legal  basis  for  the  organization 
of  the  Miami  and  Peoria  Tribes  of  Oklahoma,  pro- 
posed constitutions  for  which  are  attached  hereto. 
Section  3  of  the  Oklahoma  Indian  Welfare  Act  (49 
Stat.  1967)  gives  the  right  to  organize  to  "any  recog- 
nized tribe  or  band  of  Indians  residing  in  Okla- 
homa". Can  it  be  said  that  these  two  tribes  are 
"recognized"  tribes  in  the  sense  in  which  the  term 
is  used  in  the  act? 

The  facts  stated  in  the  correspondence  contained 
in  the  files  accompanying  the  two  proposed  consti- 
tutions do  not  lead  me  to  believe  that  they  are. 
Neither  group  has  any  restricted  land,  either  in 
tribal  or  allotted  status.  They  have  engaged  in  few, 
if  any,   organized   activities  in   recent  years.   Very 


December  13,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

Attention:  Indian  Rehabilitation  Division. 

The  question  was  raised  in  your  memorandum  of 
September  10  whether  section  11  of  Title  I  of  the 
Emergency  Relief  Appropriation  Act  of  1938  pre- 
vents instructing  the  Superintendents  that  prefer- 
ence for  employment  of  Indians  should  be  exer- 
cised in  the  prosecution  of  the  rehabilitation  proj- 
ects conducted  with  funds  made  available  by  that 
act.  The  funds  for  these  projects  were  made  avail- 
able to  the  Secretary  of  Agriculture  and  transferred 
by  him  to  the  Commissioner  of  Indian  Affairs  pur- 
suant to  the  President's  letter  No.  2179  dated  July 
7,  1938,  which  approved  projects  to  "provide  relief 
for  Indian  tribes  for  persons  in  need."  The  sched- 
ule of  projects  thereby  approved  consisted  of  allot- 
ments to  various  Indian  agencies. 

Section  11  of  the  Emergency  Relief  Appropri- 
ation Act  of  1938  (act  of  June  21,  1938,  Public  No. 
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122)  provides  that  certain  aliens  shall  not  be  given 
employment  on  any  project  prosecuted  under  the 
appropriation. 

"Provided,  That  preference  in  employment  on 
such  projects  shall  be  given  in  the  following 
order:  (1)  veterans  of  the  World  War  and  the 
Spanish  American  War  and  veterans  of  any 
campaign  or  expedition  in  which  the  United 
States  has  been  engaged  *  *  *  who  are  in  need 
and  are  American  citizens;  (2)  other  American 
citizens,  Indians  and  other  persons  owing  alle- 
giance to  the  United  States  who  are  in  need; 
and  (3)  those  aliens  in  need  whose  declara- 
tions of  intention  to  become  American  citizens 
were  filed  prior  to  the  date  of  enactment  of 
this  joint  resolution  *  *  *." 

I  understand  through  informal  conversations 
with  representatives  of  the  Works  Progress  Admin- 
istration and  the  Farm  Security  Administration  that 
administrative  provisions  to  secure  preference  to 
Indians  in  Indian  rehabilitation  projects  may  be 
considered  valid  on  the  same  basis  as  other  admin- 
istrative requirements  found  necessary  to  effectuate 
the  purpose  of  the  act.  The  1938  act  provides  for  a 
wide  variety  of  work  relief  projects  in  order  that 
various  needy  groups  of  persons  may  be  aided  and 
various  types  of  work  accomplished.  In  order  to 
administer  the  act,  therefore,  it  is  necessary  to  make 
rules  for  the  selection  of  employees  related  to  the 
purposes  of  the  particular  projects.  The  authority 
to  make  necessary  regulations  is  conferred  on  the 
administrative  agencies  by  section  7  of  Title  I  of 
the  act.  Thus,  rural  rehabilitation  projects  may  be 
limited  to  relief  of  farmers  or  livestock  growers,  as 
indicated  in  the  President's  letter  of  July  7,  1938. 
Similarly  in  projects  designed  for  Indian  relief  pur- 
poses eligibility  for  employment  may  be  limited  to 
Indians.  Otherwise  the  purpose  of  the  project  is 
defeated.  Specific  eligibility  requirements  to  carry 
out  the  purpose  of  the  project  do  not  conflict  with 
the  general  and  basic  requirements  governing  em- 
ployment, so  that  within  the  group  of  those  eligible 
for  the  specific  project  the  preference  requirement 
of  the  act  would  still  govern.  In  other  words,  in  the 
prosecution  of  the  Indian  rehabilitation  projects 
Indian  veterans  would  be  entitled  to  first  preference 
as  against  other  Indian  citizens. 

From  another  point  of  view  provisions  for  Indian 
preference  may  be  justified  by  analysis  of  the  word- 
ing of  the  preference  provision  in  section  1 1  of  the 
1938  act.  This  provision  gives  first  preference  in 
employment  to  veterans  "who  are  in  need''  and 
second  preference  to  other  citizens,  including  In- 
dians, "who  are  in  need."  The  restricting  clause, 
"who  are  in  need,"  may  reasonably  be  construed 


as  requiring  a  person  seeking  preference  in  employ- 
ment on  a  particular  project  to  be  in  need  of  em- 
ployment on  such  project.  White  veterans  and 
other  white  citizens  may  be  said  as  a  general  rule 
not  to  be  in  need  of  employment  on  projects  set  up 
by  the  Indian  Office  on  Indian  reservations,  where- 
as Indian  veterans  and  other  Indian  citizens  are  in 
need  of  such  employment,  since  the  need  of  white 
persons  for  employment  is  generally  cared  for  by 
various  agencies  and  projects  while  the  need  of 
Indians  for  employment  can  be  adequately  met  only 
through  the  Indian  agencies  and  Indian  projects.  In 
other  words,  the  rule  may  be  enunciated  that  wher- 
ever white  persons  have  available  to  them  employ- 
ment on  projects  not  as  readily  available  to  the  In- 
dians, because  of  administrative  and  practical  rea- 
sons, they  are  not  entitled  to  employment  on  In- 
dian projects,  except  after  the  need  of  the  Indians 
has  been  met,  as  they  are  not  persons  in  need  of 
such  employment. 

Nathan  R.  Margold, 

Solicitor. 


Tribal  Permit  for  Ranger 
Station 

December  22,  1938. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter,  recommending  approval  by 
the  Department  of  an  application  by  the  Wiscon- 
sin Conservation  Department  for  a  permit  to  use 
one  acre  of  tribal  land  belonging  to  the  Forest 
County  Potawatomi  Community  as  a  ranger  sta- 
tion site,  is  returned  herewith  for  further  con- 
sideration. 

The  Forest  County  Potawatomi  Community  is 
an  organized  tribe  with  power  to  manage  and  dis- 
pose of  its  property,  as  set  forth  in  various  provi- 
sions of  its  constitution  and  charter  (section  1  (c) , 
Article  V.  Constitution;  section  5  (b)  ,  Charter)  . 
Under  these  provisions  it  has  ample  authority  to 
permit  the  use  of  a  tract  of  tribal  land  for  the 
purpose  desired  by  the  Wisconsin  Conservation 
Department,  and  pursuant  to  this  authority  may 
delegate  to  the  Superintendent  or  any  other  official 
who  will  act  for  it  in  the  matter,  the  duty  of  pre- 
paring and  executing  the  necessary  papers.  Its 
resolution  of  October  15,  was  clearly  framed  with 
this  idea  in  mind.  The  resolution  directed  the 
Superintendent  to  act  as  agent  for  the  tribe  in 
carrying  out  the  details  of  the  issuance  of  the 
permit. 

It  did  not  go  as  far,  however,  as   to  surrender 
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to  the  Department  any  part  of  its  power  to  manage 
and  dispose  of  the  tribal  property.  Under  section 
5  (b)  of  the  Charter  the  Department  has  a  super- 
visory power  over  tribal  actions  dealing  with  the 
lands  of  the  Community  which  may  properly  be 
exercised  when  executed  permits  or  leases  are  sub- 
mitted to  it  for  approval,  in  accordance  with  sub- 
section (3) ,  but  it  has  no  authority  to  issue  per- 
mits or  leases  itself.  Whatever  power  the  Superin- 
tendent has  to  act  in  the  matter  is  derived  from 
the  council  resolution  of  October  15,  and  not  from 
any  general  governmental  authority  such  as  that 
referred  to  in  the  proposed  letter. 

It  should  be  noted  that  in  section  5  (b)  of  the 
Charter  the  term  "permit"  is  restricted  by  sub- 
section (3)  to  one-year  permits  which  may  be 
issued  by  the  council  to  members  of  the  Com- 
munity without  departmental  review.  Any  other 
disposition  of  Community  lands  such  as  the  Wis- 
consin Conservation  Department  clearly  wishes 
would  have  to  take  the  form  of  a  lease.  Further- 
more, any  such  lease  would  have  to  be  in  con- 
formity with  the  applicable  provisions  of  subsec- 
tion (3)  .  It  would,  of  course,  be  subject  to  ap- 
proval by  the  Department. 

It  is  my  suggestion  that  the  application  of  the 
Wisconsin  Conservation  Department  should  be  re- 
turned to  the  Superintendent  for  action  in  con- 
formity with  the  council  resolution  and  the  views 
expressed   herein. 

Nathan  R.  Margold, 

Solicitor. 


Chattel  Mortgage  Forms 

December  22,  1938. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Pursuant  to  the  suggestion  contained  in  your 
memorandum  of  September  29  I  have  consulted 
with  Mr.  Curry  on  certain  questions  that  have 
arisen  with  respect  to  the  various  chattel  mortgage 
forms  and  related  or  supplementary  forms  which 
you  have  submitted  for  approval.  As  a  result  of 
such  discussions  certain  amendments  of  the  forms 
submitted  were  considered  necessary  and  have  been 
made  in  this  office.  For  your  information  a  brief 
explanation  of  each  of  the  changes  thus  made  is 
presented. 

1.  The  forms  as  originally  submitted  were  based 
upon  the  assumption  that  State  law  governs  trans- 
actions between  an  individual  Indian  and  an  in- 


corporated tribe.  This  assumption  is  not  correct, 
at  least  so  far  as  transactions  occurring  within  an 
Indian  reservation  are  concerned.  The  primary 
law  applicable  to  the  commercial  relations  of  mem- 
bers of  Indian  tribes  whether  among  themselves 
or  with  the  tribes  is  the  law  of  the  tribe  itself.  This 
may  take  the  form  either  of  ordinance  or  of  un- 
written custom.  As  was  said  in  55  I.D.  14,  at  pp. 
54-56: 

"The  sovereign  powers  of  the  tribe  extend 
over  the  property  as  well  as  the  person  of  its 
members. 

"Thus,  in  Crabtree  v.  Madden  (54  Fed. 
426)  ,  it  is  recognized  that  questions  of  the 
validity  of  contracts  among  members  of  the 
tribe  are  to  be  determined  according  to  the 
laws  of  the  tribe. 

"See,  to  the  same  effect: 

"In  re  Sah  Quah,  31  Fed.  327;  Jones  v. 
Laney,  2  Tex.  342. 


"It  clearly  appears,  from  the  foregoing  cases, 
that  the  powers  of  an  Indian  tribe  are  not 
limited  to  such  powers  as  it  may  exercise  in  its 
capacity  as  a  landowner.  In  its  capacity  as  a 
sovereign,  and  in  the  exercise  of  local  self- 
government,  it  may  exercise  powers  similar  to 
those  exercised  by  any  State  or  nation  in  regu- 
lating the  use  and  disposition  of  private  prop- 
erty, save  insofar  as  it  is  restricted  by  specific 
statutes  of  Congress. 

"The  laws  and  customs  of  the  tribe,  in  mat- 
ters of  contract  and  property  generally  (as 
well  as  on  questions  of  membership,  domestic 
relations,  inheritance,  taxation,  and  residence) , 
may  be  lawfully  administered  in  the  tribunals 
of  the  tribe,  and  such  laws  and  customs  will 
be  recognized  by  courts  of  State  or  Nation  in 
cases  coming  before  these  courts.21  (21See: 
Cuthbert  Pound,  'Nationals  without  a  Nation', 
22  Columbia  Law  Rec.  97,  101-102  (1933)  ; 
W.  G.  Rice,  Jr.,  'The  Position  of  the  American 
Indian  in  the  Law  of  the  United  States',  16 
Jour.  Comp.  Leg.  (3d  Series),  part  1,  p.  78 
(1934).)" 

It  may  be  doubted  whether  any  Indian  tribe  has 
either  by  ordinance  or  by  custom  attempted  to 
cover  the  field  of  chattel  mortgages.  However,  as 
in  the  field  of  domestic  relations  there  may  be 
specific  customs  or  ordinances  inconsistent  with 
the  usual  State  laws  and  these  specific  customs  and 
ordinances  would  have  the  force  of  law.  In  the 
absence  of  proof  of  such   local  ordinance  or  cus- 
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torn  it  appears  that  State  courts  once  having  ac- 
quired proper  jurisdiction  of  a  case  will  assume 
that  the  Indian  law  is  identical  with  the  law  of 
the  State  (See  W.  G.  Rice,  Jr.,  op.  cit.).  In  view 
of  the  foregoing  considerations  the  attached  forms 
have   been   amended    as   follows: 

(a)  The   words    "within    the    

Reservation"  have  been  added  to  each  specific  de- 
scription of  the  residence  of  a  mortgagor,  the  res- 
idence of  a  mortgagee,  the  place  of  payment  of 
the  mortgage,  and  the  place  at  which  the  mort- 
gaged  property   is   located. 

(b)  Wherever  reference  was  made  to  "State  or 
Federal  law"  the  words  "State  or  Federal"  have 
been  stricken  out  as  an  undue  limitation  upon 
the  law  applicable. 

(c)  At  the  end  of  each  document,  just  preced- 
ing the  execution  clause,  a  new  paragraph  has  been 
added  reading  as  follows: 

"This  mortgage  and  all  questions  and  con- 
troversies arising  thereunder  shall  be  subject 
to  the  laws  of  the  United  States  and  of  the 

Any  question  or  controversy 

Tribe 
which  cannot  be  decided  under  such  laws  shall 
be  dealt  with  according  to  the  laws  of  the  State 
of   " 

2.  The  following  changes  have  been  made  in 
the  mortgage  forms  for  particular  States: 

(a)  Paragraph  (1)  of  part  1  of  the  Arizona 
chattel  mortgage  form  had  provided  for  the  pay- 
ment of  interest  only  on  the  dates  specified  for 
the  repayment  of  the  principal.  This  was  con- 
trary to  the  interest  provisions  in  all  the  other 
chattel  mortgage  forms,  the  standard  promissory 
note  form  and  the  credit  regulations,  which  called 
for  the  payment  of  interest  annually  from  the 
date  the  money  was  advanced,  as  shown  on  the 
note.  Paragraph  (1)  was  changed  to  conform  with 
the  uniform  provision. 

The  Arizona  interest  provision  had  been  thought 
to  be  necessitated  by  a  statute  which  required  that 
there  be  set  out  in  the  mortgage  "the  sum  to  be 
secured,  the  rate  of  interest  to  be  paid,  when  and 
where  payable  *  *  *."  A  provision  that  the  inter- 
est shall  be  payable  annually  from  the  date  the 
funds  are  advanced  as  shown  on  the  promissory 
note  is,  in  my  opinion  a  sufficient  compliance  with 
the  statutory  requirement  that  the  mortgage  spe- 
cify "when"  the  interest  is  payable,  particularly 
where  such  a  provision  is  necessitated  by  the  fact 
that  the  sum  secured  by  the  mortgage  is  to  be 
advanced  at  indefinite  times.  The  Arizona  court 
has  shown  a  willingness  to  construe  the  require- 


ments of  this  statute  liberally  where  an  honest 
and  substantial  compliance  with  the  statute  has 
been  made  by  the  parties.  Garner  v.  Arizona  Egyp- 
tian Cotton  Co.,  22  Ariz.  318,  197  Pac.  231  (1921). 
In  that  case  the  place  of  payment  was  not  ex- 
pressly set  forth  in  the  mortgage  but  the  court 
held  that  the  place  of  payment  could  be  indicated 
that  an  omission  to  state  the  rate  of  interest  might 
not  be  considered  a  serious  defect.  Furthermore, 
the  court  referred  to  the  case  of  Northwestern  Bank 
v.  Freeman,  171  U.S.  620,  in  which  it  was  stated  that 
a  purchaser  is  presumed  to  know  not  only  the 
facts  shown  by  the  records  but  "every  other  fact 
which  an  examination  suggested  by  the  records 
would  have  shown."  A  purchaser  from  an  Indian 
mortgagor  interested  in  determining  the  precise 
date  upon  which  interest  is  payable  could  de- 
termine that  fact  on  the  basis  of  the  information 
given  in  a  mortgage  which  contained  the  standard 
provision. 

(b)  A  provision  that  the  mortgage  is  given  to 
secure  "the  performance  of  the  terms  of  the  above 
described  loan  agreement"  has  been  inserted  in 
part  I  of  the  chattel  mortgage  forms  for  use  in 
Arizona,  California,  New  Mexico  and  Oregon.  As 
a  result  of  these  insertions  all  the  mortgage  forms 
now  contain   this  provision. 

(c)  In  the  California  and  Nevada  chattel  mort- 
gage forms  a  provision  was  added  at  the  end  of 
paragraph  (2)  of  part  I  to  the  effect  that  the 
maximum  amount  specified  to  cover  future  ad- 
vances and  expenses  is  not  intended  to  include 
sums  necessarily  advanced  or  expended  by  the 
mortgagee  for  the  maintenance  or  preservation  of 
the  property  covered  by  the  mortgage.  This  ex- 
ception was  considered  to  be  permitted  by  the 
statutes  of  the  two  States  and  useful  in  determin- 
ing the  amount  to  be  specified  in  this  paragraph. 

(d)  In  the  California  form  the  designation  of 
the  mortgages  as  "by  occupation  an  Indian  char- 
tered corporation"  was  changed  to  omit  the  phrase 
"by  occupation"  as  inappropriate  and  not  re- 
quired  by   the  California   statutes. 

(e)  In  the  case  of  the  Minnesota  chattel  mort- 
gage form,  the  receipt  for  copy  was  placed  as  part 
VII  within  the  body  of  the  mortgage,  in  view  of 
the  construction  by  the  courts  of  a  statute  of  South 
Dakota  similar  to  the  statute  in  Minnesota  provid- 
ing that  a  receipt  for  copy  shall  be  "contained"  in 
the  mortgage. 

(f)  In  the  North  Dakota  chattel  mortgage  form, 
paragraph  (2)  part  II,  the  broad  designation  of 
the  chattels  mortgaged,  namely,  "all  livestock, 
farm  equipment,  machinery,  tools  and  other  farm 
personal  property  now  owned  or  which  may  be 
hereafter    acquired,"    was    restricted    by    omission 
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of  "farm  equipment"  and  "other  farm  personal 
property"  in  view  of  the  North  Dakota  statute  (Ses- 
sion Laws  of  North  Dakota,  1937,  p.  304)  which  pro- 
vides that  any  chattel  mortgage  containing  a  de- 
scription such  as  "all  other  property  owned  by  the 
mortgagor,  or  words  of  like  effect"  shall  be  void 
as  to  such  property. 

Nathan  A.  Margold, 

Solicitor. 


"The  laws  of  no  nation  can  justly  extend 
beyond  its  own  territories,  except  so  far  as  re- 
gards its  own  citizens.  They  can  have  no  force 
to  control  the  sovereignty  or  rights  of  any 
other  nation,  within  its  own  jurisdiction.  And 
however  general  and  comprehensive  the 
phrases  used  in  our  municipal  laws  may  be, 
they  must  always  be  restricted  in  construction, 
to  places  and  persons,  upon  whom  the  legisla- 
ture have  authority  and  jurisdiction.  *  *  *" 


Emploment  of  Counsel- 
Canadian  Indians 


M-30146 


February  8,  1939. 


Held: 
1. 


2. 


Synopsis  of 
Solicitor's  Opinion 


That  section  81,  title  25,  United  States 
Code  is  confined  in  its  scope  and  opera- 
tion to  Indians  who  reside  in  and  are 
subject  to  the  jurisidiction  of  the  United 
States  and  has  no  application  to  the 
subjects  of  a  foreign  nation. 
That  jurisdictional  bills  authorizing 
Canadian  Indians  to  sue  the  United 
States  in  the  Court  of  Claims  should  con- 
tain provisions  requiring  that  counsel  be 
selected  and  employed  in  conformity 
with  Canadian  law,  with  the  further  re- 
quirement that  petitions  filed  in  the 
Court  of  Claims  be  accompanied  by  such 
proof  of  selection  and  employment  as  the 
Court   may   require. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether  a 
contract,  by  which  Indian  residents  and  subjects  of 
the  Dominion  of  Canada  propose  to  employ  an 
attorney  to  prosecute  claims  against  the  United 
States,  is  subject  to  your  approval  and  that  of  the 
Commissioner  of  Indian  Affairs  under  section  81, 
title  25,  United  States  Code. 

This  question  must  be  answered  in  the  nega- 
tive. Section  81,  title  25,  United  States  Code,  can- 
not be  given  extraterritorial  operation.  As  stated 
by  the  United  States  Supreme  Court  in  the  case  of 
The  Apollon,  9  Wheat.  361: 


The  principle  announced  by  the  Supreme  Court 
requires  the  conclusion  that  section  81,  title  25, 
United  States  Code,  is  confined  in  its  scope  and 
operation  to  Indians  who  reside  in  and  are  sub- 
ject to  the  jurisidiction  of  the  United  States. 

In  connection  with  bills  now  pending  before 
Congress  proposing  to  confer  jurisidiction  on  the 
Court  of  Claims  to  consider  and  adjudicate  the 
claims  of  Canadian  Indians  against  the  United 
States,  you  further  request  a  statement  of  my 
views  "as  to  suitable  provisions  which  we  might 
recommend  to  the  Congress  for  inclusion  in  the 
proposed  legislation  to  govern  the  question  of  rec- 
ognition of  the  attorneys  to  represent  these  In- 
dians in  the  Court  of  Claims." 

The  United  States  may  not  be  sued  without  its 
consent  and  as  its  consent  is  purely  voluntary  it 
may  prescribe  the  terms  and  conditions  upon  which 
it  consents  to  be  sued  and  the  manner  in  which 
the  suit  may  be  conducted.  Beers  v.  State  of  Arkan- 
sas, 20  How.  527,  529;  In  re  Ayers,  123  U.S.  443, 
505;  Ball  v.  Halsell,  161  U.S.  73.  While  Congress 
may  thus  regulate  and  control  the  conditions  upon 
which  claims  against  the  United  States  may  be 
prosecuted,  where,  as  here,  the  claims  in  question 
are  being  asserted  by  the  subjects  of  a  foreign  na- 
tion, principles  of  international  comity  suggest  that 
the  laws  of  the  foreign  nation  be  respected  and  ap- 
plied. If,  therefore,  the  jurisdiction  bills  referred 
to  meet  with  your  approval  in  other  respects,  it 
would  be  entirely  proper  in  my  judgment  to  sug- 
gest that  the  suits  be  filed  by  attorneys  selected  and 
employed  in  conformity  with  Canadian  law  and 
that  the  attorneys  be  required  to  file  with  their 
petitions  such  proof  of  selection  and  employment 
as  the  Court  of  Claims  may  require.  Any  question 
concerning  the  rights  of  counsel  to  represent  these 
Indians  would  then  become  a  matter  for  judicial 
determination. 

Nathan  R.  Margold, 

Solicitor. 

Approved:    February  8,    1939. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Investigation  of  Applicants- 
Mining  Leases 

February  10,  1939. 

Memorandum  for  the  Commissioner 
of  the  General  Land  Office: 

In  April  and  May  of  last  year  modifications  were 
made  in  the  regulations  governing  the  leasing  of 
Indian  lands  for  mining  purposes,  which  estab- 
lished a  policy  of  cooperation  with  the  Securities 
and  Exchange  Commission  in  protecting  the  pub- 
lic and  the  lessors  against  fraudulent  enterprises. 
In  accordance  with  this  purpose,  substantially  the 
following  language  was  added  to  the  "Regulations 
Governing  the  Leasing  of  Restricted  Lands  Be- 
longing to  Members  of  the  Five  Civilized  Tribes  of 
Indians  in  Oklahoma,  for  Mining  Purposes,"  ap- 
proved on  April  27,  1938,  the  "Regulations  to  Gov- 
ern the  Leasing  of  lands  in  the  Crow  Indian  Res- 
ervation, Montana,  for  Mining  Purposes",  ap- 
proved on  the  same  date,  and  the  "Regulations 
Governing  the  Leasing  of  Tribal  Lands,  for  Min- 
ing Purposes",  approved  on  May  31,  1938: 

"Whenever  deemed  advisable  in  any  case 
the  superintendent  may  require  a  corpora- 
tion applicant  or  lessee  to  file: 


"A  sworn  statement  of  the  proper  officer  show- 


ing: 


"  (f)  Whether  the  applicant  or  any  person 
controlling,  controlled  by  or  under  common 
control  with  the  applicant  has  filed  any  regis- 
tration statement,  application  for  registration, 
prospectus  or  offering  sheet  with  the  Securi- 
ties and  Exchange  Commission  pursuant  to  the 
Securities  Act  of  1933  or  the  Securities  Ex- 
change Acts  of  1934  or  said  Commission's  rules 
and  regulations  under  said  Acts;  if  so,  under 
what  provisions  of  said  Acts  or  rules  and  regu- 
lations; and  what  disposition  of  any  such  state- 
ment, application,  prospectus  or  offering  sheet 
has  been  made." 

The  effect  of  this  modification  in  the  three  sets 
or  regulations  above  enumerated  is  to  confer  upon 
the  officer  considering  mineral  lease  applications 
the  authority  to  require  the  applicant  to  file  the 
statements  in  question.  There  is  no  compulsion 
upon   such   officer   to   make    the   requirement   uni- 


versal. It  is  expected  that  he  will  use  his  discre- 
tion in  determining  when  such  statements  can 
serve  a  useful  purpose. 

These  amendments  in  the  Indian  mineral  leas- 
ing regulations  involve  a  legal  determination  that 
consideration  of  past  frauds,  as  developed  by  the 
S.E.C.  record,  of  a  corporate  lease  applicant  is 
legally  proper  in  passing  upon  the  approval  of  a 
lease  and  a  decision  of  policy  that  this  Depart- 
ment should   consider  such   circumstances. 

The  foregoing  decisions  are  equally  applicable 
to  applications  for  oil  and  gas  leases  on  public 
lands  within  the  jurisdiction  of  this  Department. 
I  should  like  to  suggest,  therefore,  that  you  pre- 
pare, in  consultation  with  the  Geological  Survey, 
an  amendment  in  the  existing  regulations  govern- 
ing such  leases,  which  will  achieve  the  objective 
of  the  amendments  in  the  Indian  mineral  leasing 
regulations  noted  above  and  will  thus  result  in 
a   unified   departmental    policy   on    this   subject. 

I  have  noted  your  memorandum  of  August  2. 
1938,  in  which  you  comment  upon  the  Acting 
Solicitor's  memorandum  of  April  23  and  a  letter 
dated  April  18  from  the  General  Counsel  for  the 
Securities  and  Exchange  Commission.  Neither  the 
Acting  Solicitor  nor  the  General  Counsel  proposed 
that  the  information  in  question  be  included  "in 
each  application  for  an  oil  and  gas  lease"  as  your 
memorandum  assumes.  Therefore  any  argument 
against  the  proposal  based  on  the  amount  of  addi- 
tional work  involved  cannot  be  sustained. 

I  am  unable  to  agree  with  the  further  argument 
in  your  memorandum  of  July  19  that  "informa- 
tion furnished  by  an  applicant  for  lease  would 
serve  no  useful  purpose  unless  verified  in  each 
instance  by  the  Securities  and  Exchange  Commis- 
sion." We  do,  in  fact,  require  applicants  for  leases 
to  make  many  statements  and  we  do  generally 
assume,  quite  correctly  I  think,  that  such  state- 
ments provide  at  least  a  basis  for  tentative  action 
or  for  further  scrutiny.  Not  all  lessees  are  willing 
to  make  written  misrepresentations  as  to  matters 
of  record  which  are  easily  checked.  If  a  prospective 
applicant  for  a  lease  has  a  record  of  prior  fraud, 
we  ought  to  know  that  when  we  pass  upon  his 
application.  The  argument  as  to  the  necessity  of 
investigating  every  representation,  with  conse- 
quent deays  and  embarrassments  for  innocent  par- 
ties, assumes  that  the  Department  is  bound  to  link 
into  the  accuracy  of  every  statement  which  any- 
body makes  in  any  document  filed  with  the  De- 
partment. That,  of  course,  is  not  true.  Statements 
made  by  corporate  applicants  will  be  checked  or 
verified  only  when  there  is  some  good  reason  to  do 
so.  When  investigation  is  desirable,  the  statements 
of  the  applicant  will  be  a  useful  starting  point  for 
the  investigation.  Since  the  Securities  and  Exchange 


870 


Department  of  the  Interior 


February  10,   1939 


Commission  has  very  kindly  offered  to  supply  all 
necessary  information,  the  only  work  which  this 
Department  will  be  expected  to  undertake  will  be 
the  task  of  submitting  a  request  for  a  report,  wher- 
ever circumstances  so  warrant,  to  the  Securities  and 
Exchange  Commission. 

If  it  is  believed  that  applications  for  leases 
should  not  be  held  up  in  any  case  pending  such 
investigations,  the  lease  form  might  be  modified 
so  as  to  provide  specifically  that  the  lease  may  be 
cancelled  by  the  Secretary,  if  statements  made  in 
the  application  for  the  lease  are  found  to  be  un- 
true. Such  cancellation  would  ordinarily  be  justi- 
fied, even  without  specific  language,  under  com- 
mon   law    doctrines    of    fraud. 

In  view  of  these  considerations,  I  suggest  that 
consideration  be  given  to  the  drafting  of  appro- 
priate amendments  of  the  existing  leasing  regula- 
tions. 

Nathan   R.   Margold, 

Solicitor. 


Tribal  Jurisdiction  Over  Divorci: 

February  11,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  the  letter  to  Superin- 
tendent Dickens,  of  the  Cheyenne  River  Agency, 
concerning  the  jurisdiction  of  the  tribal  court  to 
grant  a  divorce  to  a  member  of  the  tribe  married 
to  a  white  man.  The  question  presented  is  whether 
a  tribal  member,  married  to  a  white  man  under 
State  law,  may  obtain  a  divorce  in  the  tribal  court 
after  the  husband's  desertion  of  her  and  the  mari- 
tal home  on  the  reservation.  A  tribal  divorce 
rather  than  a  State  divorce  is  desired  because  of 
the  lack  of  funds  of  the  wife,  the  whereabouts  of 
the    husband    being    unknown. 

The  reply  prepared  by  the  Indian  Office  is  that 
no  objection  is  seen  to  the  filing  of  an  action  for 
divorce  in  the  Cheyenne  River  Sioux  Tribal  Court. 
However,  this  answer  to  the  question  raised  is  not 
appropriate  in  view  of  the  provisions  of  the  Tribal 
Law  and  Order  Code.  Section  XVIII  of  Chapter 
III,  on  Domestic  Relations,  defines  the  jurisdic- 
tion of  the  tribal  court  over  divorce.  It  provides 
that  marriage  may  be  dissolved  only 

"1.    By  the  death  of  one  of  the  parties,  or 

2.    By  the  judgment  of  the  Cheyenne  River 

Sioux  Tribal  Court,  decreeing  a  divorce 

of    the    parties,    where    the    parties    are 

members  of  the  Cheyenne  River  Sioux 


Tribe   or   any   recognized   Indian    tribe 
consenting    to   the   jurisdiction    of   said 
court   in   writing. 
3.    By   any   Court   of  Competent   Jurisdic- 
tion." 

These  provisions  exclude  the  possibility  of  obtain- 
ing a  divorce  from  a  white  person  in  the  tribal 
court. 

However,  it  is  my  opinion  that,  if  the  tribal 
council  desires,  these  provisions  may  be  enlarged 
to  take  care  of  such  a  situation  as  that  now  pre- 
sented. In  the  first  place,  the  accepted  principles 
of  the  law  of  divorce  and  the  jurisdiction  of  courts 
to  grant  divorces  would  seem  to  permit  such  en- 
largement. A  divorce  action  has  been  frequently 
described  as  an  action  in  rem  in  which  the  res  is 
the  marital  status  of  the  parties.  It  is  necessary  for 
a  court  to  have  jurisdiction  of  the  res  in  order  to 
grant  a  divorce,  although  it  need  not  have  juris- 
diction of  both  the  parties.  It  is  well  established 
that  a  State  court  has  the  necessary  jurisdiction  of 
the  marital  status  where  the  plaintiff  is  a  resident 
of  the  State  and  the  State  is  the  location  of  the 
marital  domicile,  even  though  the  State  has  no 
jurisdiction  of  the  defendant  spouse  who  is  not  a 
resident  or  a  citizen  of  the  State  and  can  be  reached 
only  by  constructive  notice.  Atherton  v.  Atherton, 
181  U.S.  155;  Haddock  v.  Haddock,  201  U.S.  562; 
Delaney  v.  Delaney,  13  Pac.  (2d)  719  (Cal.  1932), 
86  A.L.R.  1321. 

The  foregoing  principles  are  based  upon  the 
interest  of  the  State  in  the  marital  status  of  its 
residents,  and  this  interest  is  considered  sufficiently 
great  to  permit  a  State  to  act  upon  the  marital 
status  of  a  resident  in  certain  cases  even  though  the 
other  party  was  never  within  the  jurisdiction  of 
the  State.  As  said  by  one  court: 

"Every  State  or  sovereignty  has  the  right  to 
determine  the  domestic  relations  of  all  per- 
sons having  their  domiciles  within  their  [sic] 
territory  and  where  the  husband  or  wife  is 
domiciled  within  a  particular  state,  the  courts 
of  that  state  can  take  jurisdiction  over  the 
status,  and  for  proper  cause  act  on  this  rem 
and  dissolve  the  relation."  Coffey  v.  Coffey,  71 
S.W.    (2d)     141,    142    (Mo.    1934). 

If  the  foregoing  principles  are  applied  to  such 
a  situation  as  that  now  presented,  a  tribal  court 
could  exercise  jurisdiction  to  grant  a  divorce  to 
a  tribal  member  residing  on  the  reservation  whose 
spouse  has  abandoned  the  marital  domicile  on  the 
reservation,  regardless  of  the  tribal  membership 
or  race  or  residence  of  the  other  spouse. 

Reliance  need  not  be  placed  entirely  upon  ap- 
plication   of   these   general    principles   of  jurisdic- 
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tion,  however,  in  order  to  sustain  the  jurisdiction 
of  a  tribal  court  to  divorce  tribal  members  from 
white  spouses,  since  a  number  of  cases  have  already 
recognized  as  valid  marriages  and  divorces  under 
tribal  law  between  tribal  members  and  white 
persons.  Wall  v.  Williamson,  8  Ala.  48;  Wall  v. 
Williams,  11  Ala.  826;  Morgan  v.  McGhee,  5 
Humph.  (Tenn.)  14;  Johnson  v.  Johnson's  Admin- 
istrator, 30  Mo.  72,  77  Am.  Dec.  598;  La  Riviere  v. 
La  Riviere,  11  Mo.  512;  Cyr  v.  Walker,  29  Okla. 
281,  116  Pac.  931;  35  L.R.A.  (n.s.)  795;  14  R.C.L. 
122.  The  foregoing  cases  determine  that  a  white 
person  who  established  a  residence  among  an  In- 
dian tribe  in  its  territory  will  be  considered  mar- 
ried to  or  divorced  from  a  tribal  member  accord- 
ing to  the  law  of  the  tribe.  In  the  leading  case  of 
Cyr.  v.  Walker,  supra,  an  adopted  member  of  the 
tribe  divorced  his  white  wife  on  the  reservation 
under  tribal  law  and  the  validity  of  this  divorce 
was  recognized  even  though  the  parties  had  been 
married  under  State  law.  In  all  of  these  cases  the 
divorce  was  an  Indian  custom  divorce  through 
separation  by  mutual  consent  or  by  abandonment 
by  one  of  the  parties.  The  principle,  however, 
would  not  be  affected  because  an  Indian  tribe  may 
now  require  formal  tribal  court  action  in  place 
of  the  earlier  Indian  custom. 

The  Cyr  case  would  seem  to  go  so  far  as  to 
recognize  a  tribal  divorce  by  a  tribal  member 
against  a  white  person  who  did  not  consent  to  the 
divorce.  However,  it  is  not  necessary  to  decide  at 
this  time  whether  such  a  principle  would  now  be 
accepted  so  that  a  tribal  member  could  obtain  a 
divorce  in  a  tribal  court  against  a  white  spouse  who 
objected  to  the  jurisdiction  of  the  court.  All  that 
need  be  decided  at  this  time  is  that  under  the 
accepted  divorce  law  a  tribal  member  may  obtain 
a  tribal  divorce  from  a  white  spouse  who  has  con- 
sented to  the  jurisdiction  of  the  tribal  court  or  who 
has  abandoned  his  tribal  spouse  and  his  marital 
domicile  on  the  reservation.  It  might  be  pointed 
out  that  an  unjustified  abandonment  is  itself  an 
implied  consent  to  a  divorce  action  by  the  aban- 
doned spouse  in  the  court  of  the  latter's  domicile. 
(See  Delaney  v.  Delaney,  supra,  at  723) . 

Accordingly  I  suggest  that  the  letter  to  Super- 
intendent Dickens  be  revised  to  state  that  under 
Section  XVIII  of  Chapter  III  of  the  Law  and  Or- 
der Code  the  tribal  court  now  grant  a  divorce  in 
the  case  presented  but  that  it  would  be  proper  for 
the  tribal  council  to  consider  the  enlargement  of 
the  jurisdiction  of  the  tribal  court  to  permit  action 
in  such  cases.  If  the  tribal  council  so  desires  to 
enlarge  the  jurisdiction  of  the  court,  one  method 
might  be  through  revision  of  subparagraph  2  of 
Section  XVIII  of  Chapter  III  to  omit  the  words 
"any  recognized  Indian  tribe  consenting  to  the 
jurisdiction  of  said  court  in  writing"  and  to  sub- 


stitute the  words  "or  where  one  party  is  a  non- 
member  of  the  tribe  who  consents  to  the  jurisdic- 
tion of  the  court  or  who  has  deserted  his  spouse 
and  abandoned  his  home  on  the  reservation."  If 
some  such  change  is  made,  the  tribal  council  should 
also  consider  including  in  Section  XXV  of  Chap- 
ter III  provisions  for  constructive  notice  to  the 
absent  party. 

Nathan  R.   Margold, 

Solicitor. 


Interest  of  Employee  in  Land 
Transaction 

February   17,  1939. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  transaction  involved  in  the  attached  papers 
concerns  an  attempted  transfer  of  a  tract  of  allot- 
ted land  on  the  Makah  Indian  Reservation,  Wash- 
ington, by  its  Indian  owner  to  the  United  States 
in  trust  for  the  Makah  Indian  Tribe,  with  the 
express  stipulation  that  such  land  is  to  be  assigned 
by  the  Tribal  Council  to  another  member  of  the 
tribe  who,  it  appears,  is  employed  in  the  Forestry 
Division  of  the  Indian  Service.  An  effort  by  Harry 
Williams,  the  Indian  owner,  to  deed  the  land  di- 
rectly to  Ernest  R.  Soeneke,  the  same  grantee,  was 
rejected  by  your  office  on  July  28  on  the  ground 
that  Mr.  Soeneke  is  a  Government  employee  and, 
therefore,  prohibited  from  taking  the  land  by  sec- 
tion 68,  title  25,  United  States  Code.  The  instant 
transaction  seeks  to  evade  this  statutory  provision. 

It  is  my  opinion  that  it  cannot  be  thus  evaded. 
Section  68,  title  25,  United  States  Code,  reads: 

"No  person  employed  in  Indian  affairs  shall 
have  any  interest  or  concern  in  any  trade  with 
the  Indians,  except  for,  and  on  account  of,  the 
United  States;  and  any  person  offending 
herein,  shall  be  liable  to  a  penalty  of  $5,000, 
and  shall  be  removed  from  his  office." 

While  the  statute  is  penal  and  is  to  be  strictly  con- 
strued (United  States  v.  Douglas,  190  Fed.  482)  , 
it  has  been  held  to  apply  not  merely  to  trade  and 
commerce  with  Indians,  but  to  land  transactions  as 
well  (Ewert  v.  Bluejacket,  259  U.S.  129).  The  fact 
that  the  employee  is  an  Indian  does  not,  under  the 
language  used  in  the  statute  render  him  exempt 
from  the  prohibition  of  the  statute. 

Mr.  Soeneke  is  an  Indian  but  he  is  also  an  em- 
ployee   of    the    Government    employed    in    Indian 
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Affairs.  By  the  statute  he  is  not  allowed  to  obtain 
any  such  interest  as  that  which  he  would  receive 
under  the  proposed  transaction.  If  he  should  ob- 
tain such  an  interest,  with  or  without  depart- 
mental approval,  he  would  be  subject  to  the  pen- 
alty of  the  statute,  and  the  transaction  would  be 
void   (Eivert  v.  Bluejacket,  supra) . 

While  the  transaction  purports  to  be  a  mere 
transfer  of  title  to  a  portion  of  an  allotment  to 
the  tribe,  and  such  a  transfer  without  more  would 
be  entirely  proper  under  section  5  of  the  act  of 
June  18,  1934  (48  Stat.  984)  and  the  applicable 
provisions  of  the  tribe's  constitution  and  charter, 
Mr.  Soeneke's  interest  in  the  transaction  appears 
on  the  very  face  of  the  deed  in  the  stipulation  that 
the  land  is  to  be  assigned  to  him.  The  Superin- 
tendent's letter  of  August  9  also  brings  out  the  fact 
that  $30  is  to  be  paid  by  Mr.  Soeneke  as  consider- 
ation for  the  transfer  of  title  and  the  assignment. 
Under  these  circumstances,  Mr.  Soeneke's  personal 
interest  in  the  transaction  is  clear,  and  the  deed 
cannot  be  approved. 

Even  if  his  interest  did  not  appear  in  the  deed 
itself,  and  there  was  a  mere  transfer  of  title  to  the 
tribe  by  Mr.  Williams,  the  validity  of  such  a  trans- 
action would  not  authorize  a  subsequent  inde- 
pendent assignment  of  a  life  interest  in  the  land 
to  Mr.  Soeneke  under  the  assignment  provisions 
of  the  tribe's  constitution.  There  is  nothing  in  the 
act  of  June  18,  1934  (48  Stat.  984)  which  is  in 
conflict  with  section  68,  title  25,  United  States 
Code.  Both  are  designed  to  protect  and  advance 
the  interest  of  the  Indians,  and  the  later  act  neither 
supersedes  nor  repeals  the  earlier  statute.  Under 
section  68,  title  25,  United  States  Code,  it  is  the 
acquisition  of  the  interest  in  land  by  a  person 
employed  in  Indian  affairs  which  is  prohibited. 
It  makes  no  difference  whether  the  interest  is 
acquired  from  an  individual  Indian  or  a  tribe. 

I  believe,  therefore,  that  the  deed  cannot  be  ap- 
proved, and  the  Superintendent  should  be  apprised 
of   the   views  expressed   herein. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Criminal  Jurisdiction  of  Tribes 

February  17,  1939. 

Memorandum  to  the  Assistant  Secretary: 

Attached  hereto  are  letters  to  the  chairman  of 
the  Rocky  Boy's  Business  Committee  and  of  the 
Blackfeet  Tribal  Business  Council  concerning 
methods  of  control  by  the  tribes  over  the  conduct 


of  Indians  on  the  reservations  not  members  of  the 
tribes.  These  letters  have  passed  through  the  Indian 
Office  and  this  office  and  are  ready  for  your  sig- 
nature. However,  the  Indian  Office  in  its  memoran- 
dum to  me  of  December  15  raises  certain  questions 
in  connection  with  these  letters  which  that  office 
would  evidently  like  to  have  answered  at  this  time. 
Accordingly  I  am  answering  these  questions  in  this 
memorandum  for  your  consideration  and  approval 
in  order  to  avoid  the  further  delay  in  returning  the 
letters  unnecessarily  to  the  Indian  Office. 

1.  The  first  question  is  whether  any  authority 
other  than  the  State  of  Montana  has  law  and  order 
jurisdiction  over  the  Indians  not  members  of  any 
Indian  tribe  who  drift  from  one  reservation  to 
another  in  that  State.  In  my  opinion  these  Indians 
are  subject  only  to  the  jurisdiction  of  the  State  and 
the  tribe  can  control  the  conduct  of  these  Indians 
only  through  the  method  of  removing  them  from 
the  reservation.  This  opinion  was  expressed  in  my 
memorandum  to  the  Indian  Office  of  August  26, 
1938,  in  which  I  stated  that  the  Indian  court  had 
no  jurisdiction  over  nonward  Indians.  This  opinion 
was  also  implicit  in  my  memorandum  of  October 
25,  1938,  in  which  I  pointed  out  that  the  tribal 
court  could  be  delegated  jurisdiction  over  Indians 
not  members  of  the  Rocky  Boy's  Tribe  but  mem- 
bers of  other  recognized  Indian  tribes.  The  pro- 
posed letters  are  consistent  with  this  opinion  and 
require  no  revision.  However,  for  the  purpose  of 
clarification  I  have  added  at  the  end  of  the  sug- 
gested departmental  order  delegating  jurisdiction 
to  the  Blackfeet  Tribe  the  words,  "who  are  mem- 
bers of  any  recognized  tribe  now  under  Federal 
jurisdiction." 

2.  The  second  question  is  whether  the  Depart- 
ment would  obtain  jurisdiction  over  the  unaffiliated 
Indians  who  might  be  recognized  as  Indians  under 
section  19  of  the  Indian  Reorganization  Act  even 
though  they  did  not  come  upon  a  new  reservation 
and  organize  as  residents  thereof.  This  question  cor- 
rectly assumes  that  when  persons  recognized  as  In- 
dians under  the  Indian  Reorganization  Act  orga- 
nize as  residents  of  a  reservation  they  become  sub- 
ject to  the  law  and  order  jurisdiction  of  the  Depart- 
ment since  they  are  then  members  of  a  recognized 
Indian  tribe.  However,  the  problem  is  whether  per- 
sons recognized  as  Indians  under  section  19  of  the 
Indian  Reorganization  Act  who  are  not  organized 
upon  a  reservation  and  not  tribal  members  would 
nevertheless  be  subject  to  the  jurisdiction  of  the 
Department,  and  through  the  Department  the 
jurisdiction  of  the  tribe,  on  the  various  reservations 
where  they  may  be  found. 

In  my  memorandum  of  August  26  I  indicated  that 
persons  recognized  as  Indians  under  the  Reorgan- 
ization Act,  and  being  within  Indian  reservations, 
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would  be  subject  to  the  jurisdiction  of  the  Interior 
Department,  which  jurisdiction  could  be  delegated 
to  the  tribe  in  a  manner  similar  to  the  proposed 
delegation  of  jurisdiction  over  Indians  who  were 
members  of  other  recognized  tribes.  I  believe  this 
is  the  correct  conclusion  since  the  Interior  Depart- 
ment has  broad  jurisdiction  over  all  recognized  In- 
dians on  Indian  reservations.  However,  at  the  pres- 
ent time  the  law  and  order  regulations  of  the  De- 
partment do  not  exercise  this  jurisdiction  since  the 
jurisdiction  of  Indian  courts  under  these  regulations 
is  limited  to  Indians  who  are  members  of  recog- 
nized tribes.  Therefore,  any  order  delegating  de- 
partmental authority  over  recognized  Indians  on 
reservations  but  not  members  of  any  recognized 
tribe  must  be  phrased  differently  from  the  proposed 
Blackfeet  order  discussed  in  the  attached  letters 
which  is  intended  to  delegate  only  the  authority  of 
the  Department  exercised  in  the  law  and  order 
regulations.  I  believe,  however,  that  no  change 
should  be  made  in  the  present  letters  to  provide 
for  this  further  possible  delegation  since  it  should 
be  handled  as  a  separate  matter  and  since  very  few 
persons  will  be  recognized  as  Indians  under  section 
19  of  the  Indian  Reorganization  Act  within  the 
near  future. 

3.  The  Indian  Office  suggests  that  if  the  tribes 
cannot  obtain  jurisdiction  over  unaffiliated  Indians 
through  the  proposed  order  they  should  be  cau- 
tioned against  extending  any  power  delegated  in 
the  proposed  order  beyond  its  proper  scope.  Since 
the  attached  letters  merely  submit  the  order  to  the 
tribes  for  their  consideration,  I  believe  the  sugges- 
tion of  the  Indian  Office  can  appropriately  be  met 
at  such  time  as  the  order  of  delegation  may  be 
issued  by  the  Department. 

4.  The  last  question  raised  is  who  is  entitled  to 
exercise  jurisdiction  in  law  and  order  matters  on 
lands  purchased  under  section  5  of  the  Indian  Re- 
organization Act  but  not  yet  proclaimed  a  reserva- 
tion nor  added  to  an  existing  reservation.  This 
question  is  not  raised  as  a  matter  involved  in  the 
attached  letters  but  as  a  relevant  matter  upon  which 
the  Indian  Office  seeks  advice.  The  question  cannot 
be  answered  with  assurance  at  this  time  since  there 
is  no  applicable  court  decision  upon  which  reliance 
can  be  placed.  However,  there  is  some  indication  of 
a  proper  answer  to  the  question  in  the  Reno  Indian 
Colony  case  (United  States  v.  McCowan,  302  U.S. 
535)  which  held  that  lands  purchased  for  an  In- 
dian community  which  had  been  treated  by  the 
Government  in  the  same  manner  as  a  reservation 
although  never  formally  declared  a  reservation  were 
Indian  country  to  which  the  Federal  Indian  Liquor 
laws  applied.  Following  the  principles  of  this  case, 
I  believe  it  is  possible  to  say  that  lands  purchased 
under  the  Indian  Reorganization  Act  are  purchased 


for  the  purpose  of  being  Indian  reservations,  that 
Congress  intended  them  to  have  that  status,  and 
that  the  formal  declaration  of  the  lands  as  a  reser- 
vation, under  section  7  of  the  act,  is  more  in  the 
nature  of  a  recognition  of  their  status  than  a  change 
in  status.  If  this  is  true,  the  Department  would 
have  law  and  order  jurisdiction  over  Indians  on 
such  purchased  lands  pending  the  formal  declara- 
tion of  their  reservation  status.  However,  since  this 
problem  of  jurisdiction  cannot  be  definitely  settled 
by  this  Department,  the  occasions  giving  rise  to  the 
problem  should  be  avoided  in  so  far  as  possible  by 
prompt  declaration  of  purchased  lands  as  reserva- 
tions. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Rosebud  Sioux  Tax  Ordinance 

February  17,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  Rosebud  Tribal  Council  prepared  a  tenta- 
tive draft  of  an  ordinance  laying  certain  taxes  upon 
members  and  nonmembers  of  the  tribe.  This  ordi- 
nance they  informally  presented  to  the  Indian 
Office  in  order  that  they  might  be  advised  as  to  the 
propriety  of  the  proposed  taxes,  and  your  office 
then  referred  it  to  me,  by  memorandum  dated 
October  20,  1938,  for  consideration  of  the  legal 
questions  involved.  You  presented  the  legal  ques- 
tions in  two  groups— those  involving  the  penalty 
provisions  of  the  ordinance  and  those  involved  in 
the  taxation  of  nonmembers. 

Before  discussing  the  legality  of  the  particular 
taxes  proposed  it  may  be  advisable  to  state  certain 
fundamental  principles  which  should  be  kept  in 
mind  in  consideration  of  the  validity  of  tribal 
taxes.  It  has  been  a  deep-rooted  principle  that  the 
determination  of  the  kinds  of  taxes  and  the  modes 
in  which  they  shall  be  collected  is  the  exclusive  pre- 
rogative of  the  legislature,  because  of  the  urgent 
necessities  of  government,  and  the  courts  have  gen- 
erally not  interfered  with  the  determination  made 
by  the  legislature  unless  it  is  directly  contrary  to 
the  provisions  of  the  governing  constitution 
(Cooley,  The  Law  of  Taxation,  4th  Edition,  Sec. 
1326)  .  If  this  principle  is  applied  to  tribal  taxation 
the  determination  of  the  type  of  tax  and  the  method 
of  its  enforcement  would  be  recognized  as  a  policy 
or  political  question  for  the  tribal  council  to  deter- 
mine, restrained  only  by  the  provisions  of  the  tribal 
constitution. 


874 


Department  of  the  Interior 


February  17,  1939 


The  question  may  arise  whether  the  tribal  coun- 
cil is  bound  also  by  the  United  States  Constitution. 
If  it  were  so  bound,  the  only  provision  at  all  rele- 
vant would  be  the  due  process  clause  of  the  fifth 
amendment  and  this  could  hardly  be  well  invoked 
in  view  of  the  broad  discretion  recognized  in  the 
political  body  laying  the  taxes,  and  since,  in  any 
case,  none  of  the  tribal  taxes  proposed  would  in  my 
opinion  offend  against  that  amendment.  However, 
this  need  not  now  be  decided  as  the  United  States 
Constitution  cannot  be  said  to  be  applicable  to  the 
actions  of  the  tribal  council,  at  least  in  the  field  of 
taxation  for  revenue  or  for  regulation,  in  view  of 
the  case  of  Talton  v.  Mayes,  165  U.S.  376.  There  it 
was  held  that  the  fifth  amendment  of  the  Federal 
Constitution  did  not  restrict  the  legislation  of  the 
Cherokee  Nation  defining  the  kind  of  grand  jury 
to  be  used  in  criminal  proceedings.  The  argument 
in  that  case  that  the  legislative  powers  of  the  Cher- 
okee Nation  were  not  created  by  the  Federal  Gov- 
ernment, although  recognized  by  it,  applies  as  well 
to  the  taxation  ordinances  which  an  organized  tribe 
may  adopt  under  its  constitution.  (See  also  55  I.  D. 
14,  22-24.)  Accordingly,  the  questions  you  present 
will  be  answered  in  the  light  of  the  provisions  of 
the  Rosebud  Tribal  Constitution. 

In  referring  to  the  provisions  of  the  Rosebud 
Constitution  you  have  cited  section  1  (h)  of  Article 
IV,  providing  for  taxation,  as  follows: 

"  (h)  To  levy  taxes  upon  members  of  the 
tribe  and  to  require  the  performance  of  reser- 
vation labor  in  lieu  thereof,  and  to  levy  taxes 
or  license  fees,  subject  to  review  by  the  Secre- 
tary of  the  Interior,  upon  non-members  doing 
business  within  the  reservation." 

In  my  opinion  the  provisions  of  Article  IV,  section 
1  (i)  (k)  and  (m)  of  the  constitution,  dealing  with 
exclusion  of  persons  from  restricted  land,  with  the 
promulgation  of  ordinances  for  the  maintenance  of 
law  and  order,  and  with  the  regulation  of  property 
in  the  interests  of  the  general  welfare  are  also  per- 
tinent. 

"  (i)  To  exclude  from  the  restricted  lands  of 
the  reservation  persons  not  legally  entitled  to 
reside  therein,  under  ordinances  which  shall  be 
subject  to  review  by  the  Secretary  of  the  In- 
terior." 

"  (k)  To  promulgate  and  enforce  ordinances, 
which  shall  be  subject  to  review  by  the  Secre- 
tary of  the  Interior,  governing  the  conduct  of 
members  of  the  tribe,  and  providing  for  the 
maintenance  of  law  and  order  and  the  admin- 


istration of  justice  by  establishing  a  Reserva- 
tion Court  and  defining  its  duties  and  powers." 

"  (m)  To  safeguard  and  promote  the  peace, 
safety,  morals,  and  general  welfare  of  the  tribe 
by  regulating  the  conduct  of  trade  and  the  use 
and  disposition  of  property  upon  the  reserva- 
tion, provided  that  any  ordinance  directly 
affecting  non-members  of  the  tribe  shall  be 
subject  to  review  by  the  Secretary  of  the 
Interior,  *  *  #." 

A.  Penal  Action. 

The  proposed  ordinance  would  levy  a  poll  tax 
upon  the  adult  members  of  the  tribe  to  be  met  by 
a  money  payment  or  the  performance  of  reserva- 
tion labor  (Article  I,  sections  2  and  7) .  In  order  to 
enforce  this  tax  the  ordinance  provides  that  a  per- 
son refusing  to  pay  the  tax 

"shall  be  deemed  guilty  of  misdemeanor  and 
upon  conviction  thereof  in  the  tribal  court 
shall  be  compelled  to  perform  reservation  labor 
equivalent  to  his  or  her  assessment  or  the  said 
court  may  order  an  attachment  proceeding 
against  such  properties  to  recover  the  amount 
of  assessment  in  the  case.  The  amount  of  such 
assessment  shall  be  deducted  from  the  sale  of 
any  unrestricted  property  attached  and  sold 
and  the  remainder  shall  be  turned  over  to  the 
owners  of  such  property." 

You  point  out  that  the  requirement  of  the  per- 
formance of  reservation  labor  is  contemplated  in 
the  constitutional  provision  on  taxation  but  you 
raise  the  question  of  the  propriety  of  making  the 
refusal  to  pay  the  tax  a  misdemeanor  and  an  occa- 
sion for  the  seizure  of  property.  The  question  of  the 
nonpayment  of  taxes  as  a  misdemeanor  also  occurs 
in  connection  with  the  license  tax  required  of  mem- 
bers who  own  and  operate  automobiles  or  trucks 
(Article  IV,  section  1)  .  A  member  found  guilty  of 
the  misdemeanor  under  this  section  would  be  fined 
by  the  court  a  stated  amount. 

I  find  no  objection  to  the  provisions  of  the 
tribal  ordinance  making  it  a  misdemeanor  to  refuse 
to  pay  a  poll  or  a  license  tax.  In  fact,  in  so  far  as 
the  requirement  of  a  vehicle  license  is  an  exercise 
of  the  police  power  of  the  tribe,  making  the  failure 
to  obtain  a  license  a  misdemeanor  is  particularly 
appropriate.  (Cooley,  Sees.  1800,  1812.)  It  is  cus- 
tomary in  many  States  at  this  time  for  the  legis- 
lature to  provide  for  arrest  and  imprisonment  as  a 
method  of  enforcing  license  or  occupation  taxes 
and  that  operation  without  the  required  license 
shall  be  unlawful  (Cooley,  Sees.  1349,  1717) .  While 
arrest  and  imprisonment  as  a  method  of  enforcing 
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other  taxes  has  generally  disappeared,  it  was  a  gen- 
eral practice  under  early  State  law  as  a  means  of 
enforcing  taxes  which  were  personal  charges 
(Cooley,  Sec.  1349) .  In  view  of  this  historic  prac- 
tice I  think  that  an  ordinance  making  a  refusal  to 
pay  a  tax  a  misdemeanor  cannot  be  said  to  be  im- 
proper. Moreover,  the  alternative  penalties  follow- 
ing conviction  for  the  misdemeanor  of  the  per- 
formance of  reservation  labor  or  the  attachment  of 
property  have  a  distinct  advantage  over  the  penalty 
of  imprisonment  in  that  they  are  productive  of  the 
tribal  assets  the  taxation  sought  to  produce. 
Furthermore,  it  should  be  noted  that  these  penal- 
ties are  imposed  only  after  a  conviction  through  a 
judicial  proceeding,  which  assures  the  taxpayer  of 
greater  protection  than  he  generally  enjoys  under 
State  or  Federal  taxation  where  the  customary 
penalty  is  the  seizure  of  property  through  summary 
proceedings  (Cooley,  Sees.  1 323  and  1 326) . 

Since  the  distraint  and  sale  of  property  through 
summary  action  by  enforcement  officers  without 
preliminary  judicial  proceedings  is  the  common 
method  of  enforcing  taxation,  I  find  no  objection 
to  the  provision  of  Article  I,  section  8,  of  the  pro- 
posed ordinance  in  so  far  as  it  deals  with  the 
attachment  and  sale  of  unrestricted  property  as  a 
penalty  imposed  by  the  court  after  judicial  pro- 
ceedings. Nor  do  I  think  this  provision  requires 
elaboration,  particularly  as  the  present  Rosebud 
Code  of  Offenses  now  contemplates  the  attachment 
and  sale  of  property  in  the  execution  of  sentences. 

The  penalty  of  removal  from  the  reservation  in 
the  case  of  nonmembers,  to  which  you  refer  in  con- 
nection with  your  questions  on  penal  action,  will 
be  discussed  in  connection  with  the  status  of  non- 
members. 

B.  Status  of  Nonmembers. 

For  the  sake  of  clarification,  the  taxes  proposed 
to  be  laid  on  nonmembers  may  be  briefly  outlined 
as  follows: 

1.  A  poll  tax  on  all  white  or  Indian  nonmembers 
"intermarried  into  the  Rosebud  Sioux  Tribe  and 
who  make  their  homes  on  Indian  allotments  or  on 
tribal  lands"  to  be  enforced  by  the  removal  of  a 
delinquent  nonmember  as  a  person  not  legally  en- 
titled to  reside  on  restricted  land   (Article  II,  Sec. 

2.  A  poll  tax  on  employees  of  the  Government 
and  of  private  commercial  enterprises  on  the  reser- 
vation to  be  voluntary  in  character  and  not  subject 
to  compulsory  collection  (Article  II,  Sees.  2  and  3)  . 

3.  A  permit  tax  upon  nonmembers  who  have 
permission  to  establish  private  residences  on  agency 
or  tribal  land,  to  be  enforced  by  removal  of  de- 
linquent nonmembers  from  the  lands. 

4.  A  dog  tax  on  all  dogs  owned  by  nonmembers 


as  well  as  members  to  be  enforced  through  confisca- 
tion of  the  dogs  for  whom  no  tax  is  paid. 

In  view  of  these  taxes  you  state  that  some  defini- 
tion of  the  nonmembers  subject  to  taxation  under 
the  constitutional  provision  providing  for  taxation 
of  "nonmembers  doing  business  within  the  reserva- 
tion" will  be  necessary  and  you  raise  the  questions 
whether  a  nonmember  married  into  the  tribe 
would,  on  failure  to  pay  a  tax,  lose  his  status  as  a 
person  legally  entitled  to  reside  on  the  reservation 
and  whether  a  tax  may  be  laid  on  personal  prop- 
erty not  related  to  the  doing  of  business. 

It  is  assumed  that  the  reason  for  the  restriction 
of  the  taxing  power  to  taxation  of  nonmembers 
doing  business  within  the  reservation  was  that  a 
ready  means  of  enforcement  of  such  taxation  was 
available  through  the  prevention  of  the  continu- 
ance of  the  business  by  removal  from  the  reserva- 
tion or  otherwise.  A  practical  means  of  enforcement 
is  particularly  necessary  since  nonmembers  are  not 
subject  as  involuntary  defendants  to  the  jurisdiction 
of  the  tribal  court.  It  is  believed  that  the  specifica- 
tion of  nonmembers  doing  business  within  the 
reservation  was  intended  to  refer  to  a  particular 
type  of  nonmember  and  that  the  tribal  council 
should  provide  definition  and  interpretation  of  the 
class  of  nonmembers  intended  to  be  covered.  The 
tribal  council  has  not  yet  attempted  to  do  this  and 
in  laying  a  poll  tax  upon  all  nonmembers  who  are 
intermarried  into  the  tribe  and  make  their  homes 
on  Indian  allotments  or  tribal  lands  the  tribal  coun- 
cil would  apparently  exceed  its  powers  under  the 
constitution.  Intermarried  nonmembers  making 
their  homes  on  the  reservation  are  in  all  probability 
a  class  of  nonmembers  which  cannot  be  accurately 
designated  as  doing  business  on  the  reservation.  The 
nonmembers  intended  by  the  constitution  to  be 
subject  to  taxation  are  rather  the  type  of  nonmem- 
bers referred  to  in  section  3  of  Article  II,  as  those 
engaged  in  private  commercial  enterprise  on  the 
reservation. 

Nevertheless,  a  tax  on  dogs  might  be  levied  on  all 
nonmember  owners  of  dogs  even  though  the  non- 
member  owners  are  not  nonmembers  doing  business 
within  the  reservation.  This  follows  from  the  fact 
that  a  dog  tax  is  generally  considered  to  be  a  police 
regulation  (Cooley,  Sec.  1805) .  If  considered  as  a 
police  regulation  the  tax  proposed  by  the  tribal 
council  would  be  legitimate  under  section  1  (m)  of 
Article  VI  of  the  tribal  constitution  authorizing  the 
tribal  council  to  regulate  property  upon  the  reser- 
vation in  the  interests  of  the  general  welfare,  sub- 
ject to  review  by  the  Secretary  of  the  Interior  where 
any  such  regulation  affects  nonmembers.  I  am  aware 
that  the  Department  in  a  letter  to  the  Oglala  Sioux 
Tribal  Council  of  March  10,  1937,  disapproved  a 
dog  tax  because  applicable  to  white  owners  but  the 
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validity  of  the  tax  as  a  regulation  measure  and  not 
a  revenue  measure  was  apparently  not  then  con- 
sidered. 

There  remain  the  questions  (a)  whether  an  in- 
termarried nonmember  doing  business  on  the  reser- 
vation can  be  held  to  be  a  person  not  entitled  to 
reside  on  restricted  land  if  he  fails  to  pay  a  legiti- 
mate tax,  and  (b)  whether  a  tax  on  a  nonmember 
doing  business  is  legitimate  if  it  is  not  related  to 
the  doing  of  business  as,  for  example,  a  poll  tax 
or  a  tax  on  property  not  connected  with  the  busi- 
ness. 

In  response  to  question  (a)  I  would  say  that  if 
such  a  nonmember  is  residing  on  tribal  land,  he 
could  be  removed  therefrom  under  section  1  (i)  of 
Article  IV  of  the  Rosebud  Constitution  as  the  tribal 
council  has  full  power  to  determine  the  conditions 
upon  which  members  and  nonmembers  shall  reside 
on  tribal  land.  In  my  opinion  of  October  25,  1934 
(55  I.  D.  14,  45-50) ,  I  held  that  a  tribe  may  tax 
nonmembers  who  accept  privileges  of  trade  and 
residence  and  may  determine  the  conditions  upon 
which  persons  shall  be  permitted  to  enter  its  do- 
main, reside  therein,  and  do  business,  whether  the 
lands  of  the  reservation  are  owned  by  the  tribe  or 
not,  provided  its  action  is  "consistent  with  applic- 
able Federal  laws  and  does  not  infringe  any  vested 
rights  of  persons  now  occupying  reservation  lands 
under  lawful  authority." 

An  intermarried  nonmember  residing  on  the  re- 
stricted land  of  himself  or  his  spouse  should  prob- 
ably be  considered  within  the  exception  rather  than 
the  rule  in  the  foregoing  holding  of  the  power  of 
the  tribe  to  tax  or  condition  the  residence  of  a 
nonmember,  as  he  has  a  lawful  right  to  reside  on 
the  land  independent  of  tribal  consent.  Therefore, 
if  the  tribe  should  adopt  an  ordinance  laying  a 
legitimate  tax  on  all  nonmembers  doing  business 
within  the  reservation,  I  doubt  whether  the  tax 
could  be  legally  enforced  against  intermarried  non- 
members  residing  on  their  own  or  their  spouses' 
land  by  removal  from  such  land  but  some  other 
means  of  enforcement  against  such  nonmembers 
should  be  found,  such  as  closing  down  the  business 
or  outlawing  it  and  penalizing  members  trading 
with  it.  In  the  case  of  Buster  v.  Wright,  135  Fed. 
947  (CCA.  8th,  1905) ,  app.  dism.  203  U.S.  599,  it 
was  held  that  the  business  of  white  traders  refusing 
to  pay  the  tribal  tax  could  be  closed  where  under 
Federal  law  they  could  not  be  removed  from  their 
land  within  the  reservation. 

In  response  to  question  (b)  a  tax  upon  a  non- 
member  doing  business  within  the  reservation  is 
legitimate,  in  my  opinion,  even  though  the  tax  is 
unrelated  to  the  doing  of  the  business,  since  the 
nonmember  doing  business  is  among  the  class  of 
persons  subject  to  tribal  taxation.  The  tribal  con- 


stitution in  providing  for  the  levying  of  "taxes  or 
license  fees"  upon  nonmembers  doing  business 
within  the  reservation  seems  to  contemplate  the 
imposition  of  general  types  of  taxes  as  well  as  the 
fees  connected  with  the  licensing  of  the  business. 

While  you  raise  no  specific  question  concerning 
any  of  the  other  provisions  of  the  proposed  ordi- 
nance, I  have  reviewed  this  ordinance  and  find  no 
legal  objection  to  any  of  the  remaining  provisions. 
I  might  add  that  the  so-called  "tax"  on  Government 
employees,  although  not  actually  a  tax  because  not 
a  compulsory  levy,  might  better  not  be  designated 
a  tax  and  not  be  included  in  a  tax  ordinance  in 
order  to  avoid  a  possible  misunderstanding  among 
the  Indians,  employees  or  outsiders,  namely,  that 
a  tribe  may  legally  tax  Government  employees. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Timber  Contracts— Minimum  Stumpage  Rate 

February  17,  1939. 
Memorandum  for  the  Assistant  Secretary: 

In  the  attached  letter  dated  November  7,  relating 
to  the  assignment  of  the  Antelope  Valley  Unit, 
Klamath  Reservation  timber  contract  dated  June 
20,  1923,  from  the  Algona  Lumber  Company  to  the 
Kesterson  Lumber  Company,  the  Assistant  Com- 
missioner of  Indian  Affairs  requests  advice  as  to 
the  minimum  stumpage  rate  applicable  to  two  in- 
dividual allotment  timber  contracts  which  specify 
a  rate  of  $4.35  per  thousand  feet  for  yellow  pine 
whereas  the  basic  rate  specified  in  the  general  con- 
tract is  $3.75  per  thousand  feet  for  this  class  of 
timber. 

In  my  opinion,  the  minimum  rate  of  the  allot- 
ment contracts  must  be  considered  to  be  $3.75  per 
thousand  feet,  B.W.,  for  yellow  pine,  the  same  as 
the  minimum  rate  for  the  general  contract. 

Following  an  advertisement  for  bids,  which  in- 
cluded the  timber  on  allotted  lands  as  well  as  that 
on  unallotted  lands,  the  general  contract  was 
entered  into  and  approved  by  the  Secretary  of  the 
Interior  on  September  13,  1923.  It  provides  for 
basic  prices  of  $3.75  per  thousand  feet  of  yellow 
pine,  $1.50  per  thousand  feet  of  Douglas  fir  and 
incense  cedar  and  $3.75  per  thousand  feet  of  all 
other  species  of  timber.  The  contract  further  pro- 
vides for  automatic  increases  in  prices  over  succes- 
sive three  year  periods  beginning  April  1,  1928, 
and  authorizes  price  reductions  to  the  basic  prices 
in  certain  circumstances.  The  general  contract, 
while  defining  an  area  which   includes  both   un- 


February  17,   1939 


Opinions  of  the  Solicitor 


877 


allotted  and  allotted  lands,  covers  timber  only  on 
unallotted  lands  and  "authorizes  the  Purchaser  to 
enter  into  separate  contracts  with  Indians  holding 
trust-patented  allotments  within  the  limits  of  the 
area  above  defined  *  *  *  for  the  purchase  of  their 
timber,  subject  to  Indian  Service  regulations  and 
according  to  the  terms  of  this  general  contract  and 
the  General  Timber  Sale  Regulations  approved 
April  10,  1920." 

The  individual  allotment  contracts  with  which 
we  are  concerned  were  executed  June  29,  1928,  and 
cover  allotted  lands  within  the  Antelope  Valley 
Unit.  They  provide  for  the  sale  of  the  merchantable 
timber  on  the  respective  allotments  at  the  rate  of 
$4.35  per  thousand  feet  for  yellow  pine,  $1.74  per 
thousand  feet  for  Douglas  fir  and  incense  cedar  and 
$0.87  per  thousand  feet  for  all  other  species  "sub- 
ject to  the  same  regulations  and  provisions  for 
periodic  increase  in  price  as  the  general  contract 
approved  September  13th,  1923."  The  prices  thus 
specified  are  the  same  as  the  rates  in  effect  in  con- 
nection with  the  general  contract  at  the  time  the 
allotment  contracts  were  executed.  It  is  further  pro- 
vided that  timber  "will  be  considered  merchantable 
as  provided  in  the  attached  regulations  and  in  ac- 
cordance with  the  terms  of  the  general  contract  for 
this  unit  approved  September  13th,  1923." 

Thus,  it  may  be  seen  that  the  individual  allot- 
ment contracts  are  not  independent  agreements  but 
are  related  and  subject  to  the  provisions  of  the  gen- 
eral contract.  They  are  made  so  specifically  by  the 
provisions  of  both  the  allotment  contracts  and  the 
general  contract.  Accordingly,  the  allotment  con- 
tracts must  be  interpreted  in  the  light  of  the  pro- 
visions of  the  general  contract  to  arrive  at  the  actual 
intent  of  the  parties.  If  this  is  done  the  conclusion 
is  inescapable  that  the  price  provisions  of  the  gen- 
eral contract  were  intended  to  control  the  allot- 
ment contracts  inasmuch  as  all  the  contracts  were 
executed  as  a  part  of  a  single  transaction  based  on 
one  advertisement  and  the  proposals  responsive  to 
it.  The  specification  of  the  rate  of  $4.35  per  thou- 
sand feet  for  yellow  pine  in  the  two  allotment  con- 
tracts being  considered  is  due  to  the  fortuitous  cir- 
cumstance that  this  rate  was  prevailing  in  connec- 
tion with  the  general  contract  at  the  date  the 
allotment  contracts  were  executed  and,  as  such, 
should  not  be  considered  as  establishing  a  basic 
rate  for  those  contracts  different  from  that  of  the 
general  contract  and  the  other  allotment  contracts. 
Indeed,  any  other  view  would  result  in  holding 
the  two  allotment  contracts  unauthorized  as  not 
having  been  made  in  accordance  with  the  terms  of 
the  general  contract  and,  therefore,  not  made  after 
due  advertisement  as  required  by  section  15  of  the 
Regulations  and  Instructions  for  Officers  in  Charge 


of  Forests  on  Indian  Reservations,  approved  Feb- 
ruary 5,  1918. 

In  the  letter  of  the  Assistant  Commissioner  it  is 
pointed  out  that  in  the  general  contract  the  lumber 
company  agreed  to  enter  into  individual  allotment 
contracts  within  two  months  after  the  date  of  ap- 
proval of  the  general  contract  and  that  the  two 
allotment  contracts  under  consideration  were  not 
entered  into  until  approximately  five  years  after 
that  date.  I  am  unable  to  see  that  this  circumstance 
has  any  bearing  on  the  determination  of  the  ques- 
tion presented.  It  involves  a  contractual  provision 
which  must  be  considered  to  have  been  waived  in- 
asmuch as  the  contracts  have  been  recognized  and 
accepted  by  the  Department  since  their  execution. 

It  is  my  opinion,  therefore,  that  the  two  indi- 
vidual allotment  contracts  containing  the  specified 
rate  of  $4.35  per  thousand  feet  for  yellow  pine  must 
be  held  to  have  the  same  basic  stumpage  rate  for 
that  type  of  timber  as  the  general  contract  and  the 
other  allotment  contracts,  namely,  $3.75  per  thou- 
sand feet. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Issuance  of  Deeds  to  Alaskan 
Natives 

February  17,  1939. 

Memorandum  to  the  Assistant  Secretary: 

The  Indian  Office  in  a  letter  to  the  Secretary 
of  the  Interior  dated  May  19  reported  that  the  law 
and  regulations  governing  the  issuance  of  deeds  to 
natives  in  Alaska  by  the  town-site  trustee  had  not 
been  working  as  satisfactorily  as  might  be  desired 
from  the  point  of  view  of  protecting  the  interest 
of  the  natives  in  the  lands  they  occupy.  The  diffi- 
culty reported  was  that  the  town-site  trustees 
seemed  to  be  exercising  considerable  discretion  as 
to  whether  or  not  restricted  deeds  should  be  issued 
to  the  natives.  It  was  suggested  in  that  letter  that 
the  regulations  be  revised  to  omit  any  reference 
to  certificates  of  citizenship  and,  secondly,  to  pro- 
hibit trustees  from  issuing  other  than  restricted 
deeds  to  natives.  The  Indian  Office  then  asked  to 
be  advised  as  to  the  authority  of  the  trustee  to 
issue  unrestricted  deeds  to  natives,  the  authority 
of  the  Department  to  authorize  the  trustee  to 
issue  such  deeds  and  the  legal  steps  to  be  pur- 
sued to  remedy  the  situation  if  the  issuance  of  un- 
restricted deeds  was  found  to  be  improper.  This 
letter  of  the  Indian  Office  passed  through  the  Gen- 
eral  Land   Office   without   objection    and   was   ap- 
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proved  by  you  on  May  30  and  referred  to  this 
office  for  consideration  of  the  legal  problems 
involved. 

In  view  of  the  necessity  for  revising  the  regula- 
tions on  this  subject  promptly  for  purposes  of  cod- 
ification, the  General  Land  Office  proceeded  to  re- 
vise the  regulations  governing  the  issuance  of  deeds 
to  natives  in  town  sites  in  Alaska  in  accordance 
with  the  suggestions  advanced  by  the  Indian  Office. 
This  revision  was  concurred  in  by  the  Indian  Office, 
and  the  regulations  were  subsequently  approved  by 
you.  In  connection  with  their  consideration  by  the 
Department,  this  office  advised  you  in  a  memoran- 
dum dated  June  18,  1938,  that  the  revision  was 
legally  sound  as  the  reference  in  the  existing  regula- 
tions to  certificates  of  citizenship  had  no  legal  sig- 
nificance in  view  of  the  Indian  citizenship  act  of 
June  2,  1924  (43  Stat.  253) ,  and  as  there  was  no  stat- 
utory authority  for  issuing  unrestricted  deeds  to  na- 
tives by  the  town-site  trustee  in  his  discretion  or 
at  the  instance  of  the  Secretary  of  the  Interior. 

The  questions  of  immediate  concern  raised  by 
the  Indian  Office  letter  of  May  19  were  therefore 
satisfactorily  disposed  of.  The  remaining  ques- 
tions may  be  formulated  as  follows: 

1.  Were  the  unrestricted  deeds  issued  under 
the  regulations  of  the  Department  to  natives 
possessing  certificates  of  citizenship  improperly 
issued? 

2.  Were  the  unrestricted  deeds  issued  by  the 
town-site  trustee  in  his  discretion  to  natives 
not  possessing  certificates  of  citizenship  im- 
properly  issued? 

3.  What  remedies  should  be  pursued  by  the 
Department  to  correct  the  situation  if  im- 
proper  issuance   of   deeds  occurred? 


was  the  act  of  May  25,  1926  (44  Stat.  630;  48 
U.S.C.  sees.  355a,  b,  c,  d)  .  Section  1  provided  for 
the  issuance  of  restricted  deeds  to  natives  in  exist- 
ing town  sites,  and  section  3  provided  for  the  sur- 
vey of  native  villages  and  the  issuance  of  restricted 
deeds  to  the  native  occupants  of  these  villages. 
Section  2  is  not  important  in  the  consideration  of 
this  question.  Section  4  authorized  the  Secretary 
of  the  Interior  to  prescribe  appropriate  regula- 
tions for  the  administration  of  the  act.  Because 
of  the  importance  of  the  language  in  sections  1 
and  3  these  sections  are  set  forth  in  full: 

"That  where,  upon  the  survey  of  a  town 
site  pursuant  to  section  11  of  the  Act  of  March 
3,  1891  (Twenty-sixth  Statutes,  page  1095), 
and  the  regulations  of  the  Department  of  the 
Interior  under  said  Act,  a  tract  claimed  and 
occupied  by  an  Indian  or  Eskimo  of  full  or 
mixed  blood,  native  of  Alaska,  has  been  or 
may  be  set  apart  to  such  Indian  or  Eskimo, 
the  town  site  trustee  is  authorized  to  issue  to 
him  a  deed  therefor  which  shall  provide  that 
the  title  conveyed  is  inalienable  except  upon 
approval  of  the  Secretary  of  the  Interior: 
Provided,  That  nothing  herein  contained  shall 
subject  such  tract  to  taxation,  to  levy  and  sale 
in  satisfaction  of  the  debts,  contracts,  or  lia- 
bilities of  the  patentee,  or  to  any  claims  of  ad- 
verse occupancy  or  law  of  prescription:  Pro- 
vided further,  That  the  approval  by  the  Sec- 
retary of  the  Interior  of  the  sale  by  an  In- 
dian or  Eskimo  of  a  tract  deeded  to  him  under 
this  Act  shall  vest  in  the  purchaser  a  complete 
and  unrestricted  title  from  the  date  of  such 
approval. 


Response  to  these  questions  requires  a  review 
not  only  of  the  statutes  involved  but  of  the  pre- 
vious attitude  and  decisions  of  this  Department. 
The  right  of  occupancy  of  the  natives  of  Alaska 
in  their  lands  was  recognized  and  protected  in  the 
act  of  May  17,  1884  (23  Stat.  26) ,  which  provided 
that  Indians  or  other  persons  in  Alaska  should  not 
be  disturbed  in  the  possession  of  any  lands  actually 
in  their  use  or  occupation  or  claimed  by  them, 
but  that  the  manner  of  acquiring  title  to  such  lands 
was  reserved  for  future  legislation.  The  act  of 
March  3,  1891  (26  Stat.  1101)  provided  that  pub- 
lic lands  might  be  entered  for  town-site  purposes 
by  a  trustee,  appointed  by  the  Secretary  of  the 
Interior,  who  would  thereupon  convey  title  to  the 
town  lots  to  the  inhabitants.  These  provisions  did 
not  refer  to  the  natives.  The  first  statute  provid- 
ing specifically  for  the  conveyance  to  natives  of  title 
to  the  lands  they  occupied  in  towns  and  villages 


"Sec.  3.  That  whenever  he  shall  find  non- 
mineral  public  lands  in  Alaska  to  be  claimed 
and  occupied  by  Indians  or  Eskimos  of  full 
or  mixed  blood,  natives  of  Alaska,  as  a  town 
or  village,  the  Secretary  of  the  Interior  is  au- 
thorized to  have  such  lands  surveyed  into  lots, 
blocks,  streets,  and  alleys,  and  to  issue  a  patent 
therefor  to  a  trustee  who  shall  convey  to  the 
individual  Indian  or  Eskimo  the  land  so 
claimed  and  occupied,  exclusive  of  that  em- 
braced in  streets  or  alleys:  Provided,  That  any 
patent  or  deed  to  be  issued  under  this  section 
shall  be  subject  to  all  the  provisions,  limita- 
tions, and  restrictions  of  section  1  of  this  Act 
with  respect  to  Indian  and  Eskimo  claims  to 
land  occupied  by  them  within  the  limits  of 
town  sites  established  or  to  be  established  un- 
der said  Act  of  March  3,   1891." 


February  17,   1939 


Opinions  of  the  Solicitor 


879 


The  first  regulations  issued  under  the  1891 
town-site  law  construed  the  act  as  permitting  the 
conveyance  of  title  to  the  Indian  occupants  of  the 
town  sites  (sec.  26,  12  L.D.  583).  However,  there 
was  doubt  whether  this  act  should  be  applied  to 
native  occupants  of  the  town  sites  and  in  a  de- 
cision relating  to  the  Indian  possessions  in  the  town 
site  of  Wrangell  (37  L.D.  334  (1908) ) ,  it  was  defi- 
nitely determined  that  the  1891  act  was  not  such 
"further  legislation"  providing  for  the  conveyance 
of  title  to  Indians  as  was  contemplated  by  the 
1884  act.  The  Department  was  led  to  this  determi- 
nation by  consideration  of  the  fact  that  the  1891 
act  did  not  provide  any  restrictions  upon  the  deeds 
which  might  be  issued  to  the  natives.  It  was 
thought  that  the  conveyance  of  title  to  natives 
without  any  restrictions  on  alienation  could  not 
have  been  intended  by  Congress  which  had  in 
other  acts  indicated  an  intent  to  protect  the  na- 
tives in  the  possession  of  the  lands  they  occupied. 
As  a  result  of  this  decision  the  regulations  were 
revised  to  provide  that  if  the  town  sites  included 
lands  possessed  by  native  occupants  such  posses- 
sions should  not  be  assessed  nor  conveyed  but 
should  be  set  apart  by  the  trustee  and  designated 
as  Indian  possessions  (37  L.D.  337,  December  29, 
1908) . 

The  1908  regulations  of  the  Department  were 
amended  in  1918  by  Circular  No.  580  (January  8, 
1918,  46  L.D.  455)  ,  providing  that  Indian  or  na- 
tive Alaskan  occupants  who  had  acquired  cer- 
tificates of  citizenship  under  the  territorial  act  of 
1915,  should  be  treated  in  the  same  manner  as 
white  citizens  but  that  the  lands  possessed  by  other 
Indians  or  natives  should  not  be  assessed  nor  con- 
veyed but  set  apart  to  them  as  Indian  possessions. 
This  provision  was  based  upon  the  fact  of  the  pas- 
sage of  the  territorial  act  of  1915,  and  meant  that 
natives  with  certificates  of  citizenship  should  be 
given  fee  title  to  their  lands.  This  amendment  of 
the  regulations  had  remained  until  the  1938  revi- 
sion. (See  50  L.D.  27,  46;  Regulations  of  the  Gen- 
eral Land  Office,  1930,  at  266,  267)  .  The  territorial 
Act  of  1915  (Alaska  Session  Laws,  1915,  ch.  24, 
p.  52) ,  provided  a  procedure  whereby  natives  might 
prove  the  fact  of  their  abandonment  of  tribal  re- 
lations and  adoption  of  the  habits  of  civilized  life 
under  section  6  of  the  General  Allotment  Act 
(act  of  Feb.  8,  1887,  24  Stat.  388,  390) ,  and  thereby 
have  the  fact  of  their  citizenship  under  that  act 
established    by    a    certificate    of    citizenship. 

After  the  passage  of  the  1926  act  providing  spe- 
cifically for  the  conveyance  of  town-site  lands  to 
natives  by  restricted  deed,  regulations  were  pro- 
mulgated under  that  act  providing  that  the  act 
applied  only  to  natives  who  had  not  secured  cer- 
tificates of  citizenship  under  the  territorial  law   (51 


L.D.  501;  Circular  No.  1082,  July  20,  1926)  .  These 
regulations  under  the  1926  act  did,  however,  pro- 
vide that  all  deeds  issued  under  that  act  should 
contain  the  restrictions  on  alienation,  levy  and 
sale  and  encumbrance  designated  in  that  act.  It 
now  appears  that  in  the  administration  of  the 
town-site  laws  and  regulations  the  town-site  trustee 
has  been  exercising  discretion  as  to  whether  na- 
tives should  receive  restricted  or  unrestricted  deeds 
though  not  possessing  certificates  of  citizenship, 
based  on  his  determination  of  whether  or  not  the 
particular  native  has  abandoned  his  tribal  rela- 
tions and  adopted  the  habits  of  civilized  life.  From 
a  review  of  the  letters  submitted  by  the  Indian 
Office,  it  appears  that  this  exercise  of  discretion  by 
the  trustee  has  resulted  from  the  understanding 
of  the  General  Land  Office  that  natives  leading  a 
civilized  life  should  be  treated  in  all  respects  as 
white   citizens. 

Against  this  background  of  the  relevant  laws  and 
regulations,  the  questions  formulated  may  be  an- 
swered in   the  following  manner: 

1.  If  the  legality  of  the  1918  amendment  to  the 
departmental  regulations  under  the  town-site  law 
were  presented  to  me  as  an  original  question  at  this 
time,  I  would  question  the  justification  for  au- 
thorizing the  issuance  of  an  unrestricted  deed  to 
a  native  on  the  basis  of  his  possession  of  a  certifi- 
cate of  citizenship  under  territorial  law.  However, 
the  validity  of  the  regulations  and  of  the  deeds 
issued  thereunder  need  not  now  be  questioned, 
for   the   following   reasons. 

The  determination  of  the  persons  eligible  to  re- 
ceive deeds  under  the  1891  town-site  law  was  a 
matter  left  by  that  statute  to  the  regulations  of 
the  Department.  (See  12  L.D.  583,  595) .  The  1918 
regulations  did  not  conflict  with  any  statute  or 
court  decision  and  it  is  improbable  that  any  court 
would  challenge  their  propriety  at  this  date.  In 
Johnson  v.  Pacific  Coast  S.  S.  Co.,  2  Alaska  224 
(1904),  the  court  held  that  the  1891  act  did  not 
apply  to  native  possessions  because  the  natives  were 
not  citizens,  and  title  to  public  lands  could  be  ac- 
quired only  by  citizens,  and  because  Congress  prob- 
ably intended  to  protect  native  possessions  against 
loss.  According  to  the  legal  theory  of  that  time, 
drawn  from  the  terms  of  the  1867  Treaty  with 
Russia  (15  Stat.  539)  and  section  6  of  the  Gen- 
eral Allotment  Act,  Alaska  natives  who  abandoned 
their  tribal  relations  and  led  civilized  lives  were 
considered  citizens,  with  the  same  rights  and  priv- 
ileges as  white  citizens,  and  not  wards  of  the  Gov- 
ernment, at  least  in  the  absence  of  guardianship 
legislation  by  Congress.  See  Nagle  v.  United  States, 
191  Fed.  141  (1911)  ;  In  re  Minook,  2  Alaska  200 
(1904);  United  States  v.  Berrigan,  2  Alaska  442 
(1905)  .  Cf.  as  to  the  Indians  in  the  United  States, 
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Matter  of  Heff,  197  U.S.  488  (1905).)  The  1918 
regulations  of  the  Department  reflected  this  theory. 
Later,  with  the  extension  of  citizenship  to  all  na- 
tive born  Indians  (including  Eskimos)  and  the 
increase  of  statutory  restrictions  on  alienation  of 
Indian  property,  the  fact  that  the  citizenship  of 
the  Indians  did  not  affect  their  wardship  became 
established  and  Alaska  natives  generally  were  rec- 
ognized as  wards  of  the  Government,  49  L.D.  592; 
52  L.D.  597;  53  I.D.  593;  54  I.D.  39.  The  territorial 
law  providing  for  certificates  of  citizenship  was  re- 
pealed in  1933. 

Although  the  basis  for  authorizing  the  issuance 
of  unrestricted  deeds  to  natives  possessing  certif- 
icates of  citizenship  was  removed  by  the  1924  gen- 
eral Indian  citizenship  act,  the  validity  of  any  such 
deeds  thereafter  issued  need  not  be  questioned  since 
the  regulations  of  the  Department  providing  for 
such  deeds  were  impliedly  recognized  and  ratified  by 
Congress  in  the  1926  native  town-site  act.  That  act 
provided  for  the  issuance  of  restricted  deeds  to 
tracts  of  land  claimed  and  occupied  by  natives 
which  had  been  set  apart  under  the  1891  act  and 
the  regulations  of  the  Department.  Since  the  depart- 
mental regulations  under  the  1891  act  provided 
for  setting  apart  only  of  the  lands  claimed  by 
natives  not  possessing  certificates  of  citizenship,  the 
1926  act  must  be  taken  as  a  recognition  of  the 
issuance  of  unrestricted  deeds  to  natives  possessing 
certificates  of  citizenship.  The  1926  act,  in  referring 
to  tracts  which  have  been  or  may  be  set  apart  under 
the  regulations  of  the  Department,  was  prospective 
as  well  as  restrospective  in  recognizing  the  issuance 
of  unrestricted  deeds  to  natives  whose  lands  were 
not  set  apart  under  the  departmental  regulations. 
It  appears  that  the  section  of  the  regulations  gov- 
erning the  issuance  of  unrestricted  deeds  to  natives 
with  certificates  of  citizenship  was  quoted  and  ex- 
plained to  Congress  by  the  Interior  Department  in 
the  Department's  report  upon  the  1926  act,  which 
report  was  incorporated  in  the  reports  of  the  Senate 
and  House  Committees  on  Indian  Affairs  (Senate 
Report  No.  793,  House  Report  No.  450,  69th  Cong., 
1st  sess.) .  In  accordance  with  this  understanding  of 
Congress  and  the  Department,  the  departmental 
regulations  under  the  1926  act  interpreted  that  act 
as  endorsing  and  supplementing  the  departmental 
regulations  under  the  1891  act. 

2.  Any  unrestricted  deeds  which  may  have  been 
issued  by  the  town-site  trustee  to  any  native  not 
possessing  a  certificate  of  citizenship  were  issued 
without  authority  in  law  or  regulation,  and  any 
such  deeds  issued  after  the  passage  of  the  1926  act 
were  issued  in  direct  violation  of  law.  The  effect 
and  consequence  of  such  action  by  the  town-site 
trustee  will  be  analyzed  in  connection  (a)  with 
deeds  issued  before  the  1926  statute  and  (b)  with 
deeds  issued  subsequent  thereto. 


(a)  It  appears  from  the  record  that  the  town-site 
trustee  believed,  possibly  on  the  basis  of  communi- 
cations from  the  General  Land  Office,  that  he  was 
authorized  to  convey  title  to  any  native  leading  a 
civilized  life  on  the  theory  that  such  a  native  was  a 
citizen.  This  was  a  mistake  of  law,  for,  while  the 
Department  might  have  authorized  such  conveyance 
by  regulation,  its  regulations  limited  conveyance  to 
native  citizens  with  certificates  of  citizenship,  and 
the  trustee  was  bound  by  the  regulations.  Although 
the  trustee  exceeded  his  authority  if  any  convey- 
ances to  natives  without  such  certificates  were  in 
fact  made,  it  does  not  follow  that  this  Department 
should  necessarily  initiate  action  to  attempt  to  cor- 
rect the  situation  after  the  lapse  of  more  than  twelve 
years. 

In  the  first  place,  a  patent  for  public  lands,  valid 
on  its  face  and  issued  by  the  proper  government 
agency,  vests  a  legal  title  in  the  recipient  although 
the  patent  might  be  voidable  for  mistake  of  law  or 
fact  in  a  court  of  equity.  King  v.  McAndreivs,  111 
Fed.  860  (CCA.  8th,  1901)  .  But  equity  is  loath  to 
disturb  property  rights  after  a  long  number  of 
years  where  no  statute  has  been  violated.  In  the 
highly  relevant  case  of  LaClair  v.  United  States, 
184  Fed.  128  (C.C.  Wash.  1910)  ,  the  United  States 
sought  cancelation  of  certain  patents  to  Indians  on 
the  ground  that  the  Indians  were  not  tribal  mem- 
bers entitled  to  patents  as  their  adoption  as  mem- 
bers of  the  tribe  concerned  was  not  approved  as 
required  by  the  Department.  The  court  refused  to 
cancel  the  patents,  even  if  the  departmental  re- 
quirements of  eligibility  had  not  been  fulfilled,  say- 
ing that  where  the  patents  were  issued  with  full 
knowledge  of  the  facts  property  rights  will  not  be 
disturbed  after  a  long  number  of  years  because  of 
mistakes  or  changes  in  interpretation  of  law  by  the 
Department. 

This  reasoning  is  persuasive  here.  The  Depart- 
ment repeatedly  changed  its  interpretation  of  the 
application  of  the  1891  act  to  the  natives.  If  the 
natives  who  received  patents  for  their  town-site 
possessions  were  in  fact  citizens,  their  possession  of 
a  territorial  certificate  in  evidence  of  that  citizen- 
ship would  seem  to  be  no  more  essential  a  depart- 
mental requirement  for  eligibility  for  a  patent  than 
the  departmental  requirement  of  approval  of  adop- 
tion into  a  tribe.  Moreover,  the  absence  of  the  evi- 
dence of  citizenship  was  not  a  grave  violation  of 
departmental  policy  or  regulation  since  such  policy 
and  regulation  were  based  on  the  theory  that 
natives  who  were  citizens  were  entitled  to  obtain 
title  to  their  possessions.  Where  nonessential  re- 
quirements of  departmental  regulations  have  not 
been  fulfilled  in  the  issuance  of  patents,  and  no 
statute  has  been  violated,  and  the  interests  of  the 
Government  have  not  suffered,  the  Department  has 
refrained    from    initiating    action    to    disturb    (he 
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patents.  I  L.  D.  377;  5  L.  D.  131;  8  L.  D.  165;  34 
L.  D.  298;  37  L.  D.  670;  40  I.  D.  623. 

(b)  Unrestricted  deeds  issued  after  the  passage 
of  the  1926  act  to  natives  not  possessing  certificates 
of  citizenship  are  on  a  different  footing  as  such 
deeds  were  issued  in  violation  of  the  terms  of  the 
1926  statute.  The  Department  should,  therefore, 
take  whatever  steps  it  can  to  correct  the  situation. 

3.  In  determining  the  remedies  available,  the 
first  consideration  is  the  effect  of  the  issuance  of  an 
unrestricted  deed  in  a  case  where  a  statute  requires 
a  restricted  deed.  The  applicable  rule  is  that  the 
courts  will  treat  the  deed  or  patent  as  if  it  con- 
tained the  restrictions  required  by  statute,  even 
where  to  do  so  would  defeat  the  interests  of  a  bona 
fide  purchaser.  This  principle  has  been  applied  in 
a  suit  by  the  United  States  against  the  purchaser 
to  nullify  the  conveyance  by  the  Indian  (United 
States  v.  Hemmer,  241  U.S.  379;  United  States  v. 
Joyce,  240  Fed.  610  (CCA.  8th,  1917)),  and  in  a 
suit  between  the  purchaser  and  the  Indian  or  other 
purchasers  from  the  Indian  to  determine  the  title 
(Taylor  v.  Brown,  40  N.  W.  525,  affd.  147  U.S. 
640;  Felix  v.  Yaksum,  137  Pac.  1037)  ,  and  in  a  suit 
to  enjoin  taxation  of  the  land  in  the  hands  of  the 
Indian    (Frazee  v.  Spokane  City,  69  Pac.  779)  . 

The  foregoing  types  of  suits  indicate  the  methods 
available  to  establish  the  restricted  character  of 
lands  conveyed  to  natives  by  unrestricted  deed  in 
violation  of  the  requirements  of  the  1926  act.  It  is 
recommended  that  these  types  of  action  be  followed 
in  preference  to  attempting  suits  by  the  United 
States  to  cancel  the  unrestricted  deeds  issued  by  the 
trustee,  at  least  where  they  were  issued  several  years 
ago,  in  order  to  avoid  the  doubtful  question 
whether  the  United  States  would  be  barred  by  the 
statute  limiting  suits  by  the  United  States  to  cancel 
any  patent  to  suits  brought  within  6  years  from  the 
date  of  issuance  of  the  patent  (Act  of  March  3, 
1891,  26  Stat.  1093,  43  U.  S.  C,  Sec.  1166).  In 
United  States  v.  Joyce,  supra,  the  court  indicated 
that  this  statute  of  limitations  might  be  a  bar  to  an 
action  by  the  United  States  to  annul  the  unre- 
stricted patent  issued  to  the  Indian  but  did  not 
apply  to  the  suit  before  the  court  seeking,  in  effect, 
the  construction  of  the  unrestricted  patent  as  a  re- 
stricted one.  Furthermore,  in  LaClair  v.  United 
States,  supra,  it  was  aso  indicated  that  this  statute 
might  be  a  bar  to  a  suit  to  annul  a  conveyance  to 
an  Indian,  as  distinguished  from  a  suit  to  protect 
his  interests  in  the  land. 

However,  before  recommendation  is  made  on 
specific  legal  steps  to  be  initiated  by  the  Depart- 
ment, it  is  important  for  this  office  and  the  Depart- 
ment to  obtain  precise  information  as  to  the  issu- 
ance of  unrestricted  deeds  by  the  town-site  trustee 
since  the  1926  act  to  natives  not  possessing  certif- 
icates of  citizenship,  as  to  the  present  ownership  of 


the  land,  in  such  cases,  and  as  to  the  circumstances 
surrounding  any  alienation  of  the  land  from  the 
ownership  of  the  native  or  his  heirs.  This  infor- 
mation is  important  in  order  to  determine  the  most 
practical  procedure.  Moreover,  it  might  be  found 
where  the  circumstances  surrounding  cases  of  alien- 
ation of  the  land  showed  an  alienation  of  which 
the  Department  would  approve  that  the  most  de- 
sirable remedy  would  be  approval  by  the  Depart- 
ment of  the  alienation,  pursuant  to  its  authority  in 
the  1926  act.  Where  no  alienation  has  occurred,  the 
native  may  be  willing  to  relinquish  his  unrestricted 
deed  to  the  trustee  in  exchange  for  a  deed  reciting 
the  protective  terms  of  the  1926  act. 

In  summary,  it  is  my  opinion  that  the  Depart- 
ment need  initiate  remedial  action  only  in  the  case 
of  unrestricted  deeds  issued  by  the  town-site  trustee 
since  the  passage  of  the  1926  town-site  act  to  natives 
in  Alaska  not  possessing  certificates  of  citizenship, 
and  that  such  remedies  are  available  as  the  setting 
aside  or  approval  of  any  conveyances  made  by  the 
natives,  or  suit  to  prevent  taxation  of  the  land,  or 
voluntary  reconveyance  of  the  land  to  the  trustee 
and  reissuance  of  the  deed,  with  appropriate  re- 
strictions. To  permit  a  determination  of  proper 
procedure,  a  report  should  be  rendered  by  the  Gen- 
eral Land  Office  as  to  the  facts  surrounding  the 
issuance  of  any  such  deeds,  including  the  number, 
date  and  place,  and  as  to  the  facts  of  alienation  and 
present  ownership. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Tax  Exemption  of  Purchased 
Restricted  Land 

February  20,  1939. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  for  further  consideration 
the  letter  to  the  Superintendent  of  the  Flathead 
Agency  concerning  the  question  whether  and  in 
what  manner  lands  purchased  by  a  Flathead  Indian 
on  a  restricted  deed  form  can  be  made  nontaxable. 
The  deed  contains  a  statement  that  the  land  is  con- 
veyed under  section  5  of  the  act  of  June  18,  1934, 
and  is  therefore  exempt  from  State  taxation,  but 
the  deed  was  made  directly  to  the  Indian  and  not 
to  the  United  States  in  trust  for  the  Indian  as  re- 
quired by  section  5  so  that  section  5  is  inapplicable. 

An  earlier  draft  of  this  letter  was  the  subject  of 
a  memorandum  to  you  from  the  Assistant  Secretary, 
dated  November  10,  in  which  Secretary  Chapman 
asked  for  a  statement  of  the  views  of  the  Indian 
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Office  on  the  policy  question  presented.  That  ques- 
tion was  the  propriety  of  advising  an  Indian  to 
avoid  payment  of  taxes  by  transferring  legal  title 
to  his  land  to  the  United  States,  particularly  where 
the  property  is  urban  property  and  not  a  part  of  a 
tribal  land  consolidation  program.  The  letter  now 
presented  for  approval  does  not  contain  a  clear 
statement  of  policy  by  the  Indian  Office  but  rather 
states  the  question  and  transfers  it  to  the  Superin- 
tendent for  his  decision.  Strong  justification,  I  be- 
lieve, should  be  shown  before  the  Department  offers 
assistance  in  this  case  in  view  of  the  determination 
previously  reached  by  the  Department  to  refuse  to 
accept  any  deed  transferring  land  to  the  United 
States  in  trust  for  the  grantor.  (See  section  6  of  Cir- 
cular No.  L.  A.  3162  of  June  26,  1936) .  The  partic- 
ular procedure  suggested  in  the  letter,  while  it  does 
not  propose  a  direct  transfer  by  the  grantor  of  his 
land  to  the  United  States,  does  amount  to  the  same 
thing  through  providing  for  accomplishing  the 
same  end  by  indirection,  namely,  conveyance  of  the 
land  to  the  United  States  through  an  intermediary. 

In  any  case,  the  procedure  suggested  is  open  to 
legal  objection  in  that  it  involves  a  conveyance  of 
restricted  property  contrary  to  the  terms  of  section 
4  of  the  Indian  Reorganization  Act  which  provides 
that  restricted  lands  shall  not  be  transferred  except 
to  the  tribe.  The  suggestions,  therefore,  contained 
in  the  letter  should  be  abandoned. 

I  should  like  to  propose  an  alternative  procedure 
for  your  consideration,  and  that  is  the  application 
of  the  act  of  May  19,  1937  (50  Stat.  188),  section 
412  (a)  of  Title  25  of  the  United  States  Code, 
which  provides  that  homesteads  purchased  prior  to 
the  date  of  the  act  shall  be  nontaxable  provided 
the  title  to  the  homestead  is  subject  to  restrictions 
against  alienation  and  the  Indian  owner  selects  as 
his  homestead  not  more  than  a  certain  amount  o£ 
agricultural  or  city  property.  Since  the  land  in  this 
case  was  bought  as  a  home  for  the  Indian  before  the 
date  of  this  act,  it  appears  that  the  Indian  could 
take  advantage  of  the  provisions  of  this  act  by 
selecting  the  land  as  his  homestead. 

Acting  Solicitor. 


Papago  Ordinance  on  Cattle 
Sale 

February  23,  1939. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  Council  of  the  Papago  Tribe  adopted  on 
November    5,    1938,    a    resolution    authorizing    the 


Superintendent  of  the  Sells  Agency,  Arizona,  to 
sell  the  increase  from  a  tribal  herd  located  at  San 
Vicente  Ranch,  the  proceeds  to  be  deposited  in  a 
special  individual  Indian  money  account  and  to 
be  available  for  the  exclusive  purpose  of  defraying 
the  costs  of  administering  the  local  revolving  cattle 
program.  The  resolution  appears  to  be  an  exercise 
of  constitutional  power  contained  in  section  3  (a)  , 
Article  V,  of  the  Papago  Constitution  and  is,  there- 
fore, reviewable  by  the  Secretary  of  the  Interior. 
The  right  of  review,  however,  must  be  exercised 
within  90  days  of  the  date  of  adoption  of  the  reso- 
lution, in  accordance  with  section  6,  Article  V.  This 
period  had  virtually  expired  when  the  attached 
proposed  letter  which  would  have  vetoed  the  reso- 
lution reached  my  office,  and  at  the  present  time 
the  right  of  review  no  longer  exists.  The  resolution 
is,  therefore,  effective  as  of  the  date  of  its  approval 
by  the  Superintendent  of  the  Sells  Agency. 

I  agree  with  the  general  position  taken  in  the 
proposed  letter,  and  I  suggest  that  the  Indians 
should  be  informed  of  the  views  expressed  therein 
as  matters  to  be  considered  in  their  future  activi- 
ties. The  portions  of  the  letter  which  declare  the 
veto  of  the  resolution  should,  of  course,  be  deleted. 

The  papers  are  returned  herewith. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Estate  of  Mary  Big  Elk 

March  11,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  the  letter  to  the  Super- 
intendent of  the  Winnebago  Agency  discussing  the 
heirship  case  of  Mary  Big  Elk,  as  I  have  certain 
points  to  suggest  for  inclusion  in  that  letter.  The  j 
letter  to  Superintendent  Parker  deals  with  certain 
objections  from  Mr.  Frank  Beaver,  Chairman  of 
the  Winnebago  Tribal  Council  concerning  action 
in  the  Department  on  the  Mary  Big  Elk  case. 

In  this  case  Mary  Big  Elk,  a  Wisconsin  Winne- 
bago, attempted  to  devise  lands  on  the  Nebraska 
Winnebago  Reservation  to  her  granddaughter, 
Lena  Big  Elk,  also  a  Wisconsin  Winnebago.  Since 
the  granddaughter  was  neither  an  heir  at  law  nor 
a  member  of  the  tribe  having  jurisdiction  of  the 
land,  the  Department  proposed  to  disapprove  the 
will  unless  the  tribal  council  of  the  Nebraska  Win- 
nebago Tribe  recognized  the  granddaughter  as  a  \ 
member  of  the  tribe  under  the  provisions  of  the 
tribal  constitution.   The  question  of  membership 
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was  presented  to  the  tribe  and  the  tribe  refused  to 
recognize  or  adopt  Lena  Big  Elk  as  a  member. 

Mr.  Beaver  questions  the  interpretation  by  the 
Department  of  section  4  of  the  Indian  Reorganiza- 
tion Act.  His  position  is,  in  brief,  that  the  words 
"such  lands  or  interests  shall  *  *  *  be  devised  *  *  * 
to  any  member  of  such  tribe  or  such  corporation, 
or  any  heir  of  such  member"  mean  that  the  restric- 
tions of  section  4  apply  only  to  members  of  the 
tribe  having  jurisdiction  of  the  land.  Accordingly, 
Mary  Big  Elk,  as  a  nonmember  of  the  tribe,  was 
free  to  devise  her  land  to  her  granddaughter.  Mr. 
Beaver  makes  the  further  argument  that  an  appli- 
cation of  section  4  to  a  nonmember  of  the  tribe 
having  jurisdiction  of  the  land  would  be  an  im- 
pairment of  the  vested  rights  of  an  allottee,  outside 
the  powers  of  the  legislature. 

This  last  point  made  by  Mr.  Beaver  is  not  dis- 
cussed in  the  proposed  letter.  I  believe  it  should  be 
answered  since  it  is  an  echo  of  the  grave  objections 
to  the  Indian  Reorganization  Act  which  the  Indians 
in  this  area  expressed.  Mr.  Beaver  should  be  in- 
formed that  no  person  has  a  vested  right  to  will 
his  property  as  he  pleases;  that  the  right  to  make  a 
will  is  not  a  natural,  inherent  or  vested  right,  but 
is  a  privilege  subject  to  the  control  and  regulation 
of  the  legislature  (United  States  v.  Perkins,  163 
U.S.  625;  28  R.C.L.  68;  68  C.  J.  404) .  In  fact  the 
right  of  inheritance  itself  is  not  a  natural  or  vested 
right  but  is  a  privilege  granted  and  controlled  by 
the  legislature  (Magoun  v.  Illinois  Trust  Bank, 
170  U.S.  283;  18  C.  J.  804).  These  principles  are 
especially  true  in  the  case  of  the  devise  of  restricted 
Indian  lands,  as  the  privilege  of  willing  such  lands 
is  created  by  act  of  Congress. 

Mr.  Beaver's  interpretation  of  the  words  of  sec- 
tion 4,  above  quoted,  is  an  ingenious  one.  The  pro- 
posed answer  quoting  from  the  Solicitor's  opinion 
of  November  7,  1934  (M.  27796),  does  meet  Mr. 
Beaver's  point  by  indicating  the  Department's  posi- 
tion. However,  in  this  connection  reference  might 
be  made  to  the  Solicitor's  opinion  of  August  17, 
1934  (54  I.  D.  584) ,  which  interpreted  the  words 
"any  heir  of  such  member"  to  mean  "any  heir  of 
the  testator"  because  of  the  legislative  history  and 
intent  of  the  provisions  and  its  necessary  meaning 
when  the  section  is  considered  as  a  whole. 

A  further  point  raised  by  Mr.  Beaver  deserves  to 
be  answered.  The  following  statement  appears  at 
page  1  of  Mr.  Beaver's  letter:  "We  believe  the  In- 
dian Reorganization  Act  applies  to  those  Indian 
tribes  who,  under  Section  18  of  the  Act,  by  a  major- 
ity vote  accepted  the  application  of  the  Act."  The 
argument  that  proceeds  from  this  premise  is  that 
a  nonmember  Indian  landowner  should  not  be 
limited  by  any  provision  of  the  act.  In  answer  to 
this  argument  it  should  be  pointed  out  that  while 


it  is  true  that  the  provisions  for  tribal  constitutions 
apply  to  tribes  as  such,  other  provisions  of  the  act, 
such  as  section  4  limiting  the  devise  of  Indian  lands, 
apply  to  all  restricted  Indian  property  on  those 
reservations  which  accepted  the  act.  If  a  Nebraska 
Winnebago  Indian  has  land  on  the  Sisseton  Reser- 
vation, that  land  is  not  subject  to  the  restrictions 
of  section  4.  Likewise,  if  a  Sisseton  Indian  has  land 
on  the  Nebraska  Winnebago  Reservation,  the  land 
is  subject  to  section  4.  It  is  from  this  reason  that 
when  the  original  elections  were  held  on  the  vari- 
ous reservations  to  determine  whether  or  not  the 
Reorganization  Act  would  apply,  the  right  to  vote 
was  not  restricted  to  members  of  any  particular 
tribe.  A  Solicitor's  opinion  of  December  13,  1934, 
held: 

"The  Wheeler-Howard  Act  modifies  the 
status  of  Indian  restricted  property  on  those 
reservations  where  the  Act  may  apply.  *  *  * 
Clearly  those  who  own  restricted  property 
within  the  reservation  have  such  an  interest  in 
the  affairs  of  the  reservation  as  to  entitle  them 
to  vote  on  the  question  of  whether  basic 
changes  should  be  made  in  the  present  system 
of  property  holding." 

In  view  of  these  considerations  there  is  no  force 
in  the  argument  that  section  4  does  not  or  should 
not  apply  to  nonmembers  of  the  Nebraska  Winne- 
bago Tribe  who  have  land  on  the  Nebraska  Winne- 
bago Reservation. 

I  further  suggest  that  the  extended  quotation  of 
the  membership  provisions  of  the  tribal  constitu- 
tion be  omitted  as  an  unnecessary  burden  to  the 
content  of  the  letter. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Indian  Preference  in  Blackfeet 
Oil  and  Gas  Leases 

March  16,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  a  letter  to  the  Super- 
intendent of  the  Blackfeet  Agency  concerning  a 
proposed  oil  and  gas  lease  between  the  Blackfeet 
Tribe  and  J.  ].  Galbreath,  a  Blackfeet  Indian. 

The  letter  states  that  the  application  of  Mr.  Gal- 
breath for  an  oil  and  gas  lease  should  not  be  given 
favorable  consideration.  The  reasons  given  for  this 
conclusion  are  that  the  provisions  in  Article  VII, 
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section  3  of  the  Blackfeet  Constitution,  giving  pref- 
erence to  members  and  associations  of  members  in 
the  leasing  of  tribal  land,  should  not  be  held  to 
apply  to  oil  and  gas  leases  and  that  if  leases  are 
granted  to  individuals  without  the  usual  public 
sale  and  payment  of  a  bonus  the  individual  will  be 
in  a  position  to  reap  a  harvest  at  the  expense  of 
the  tribe.  The  letter  adds  that  the  member  lessee 
would  be  able  to  sell  or  assign  the  lease  to  a  non- 
member  operator  and  thereby  himself  obtain  the 
bonus  which  the  tribe  should  have  obtained.  It  is 
then  stated  that  if  any  individual  members  of  the 
tribe  are  in  a  position  actually  to  develop  an  oil 
and  gas  lease  they  can  obtain  the  lease  at  public 
sale. 

I  question  the  interpretation  of  the  constitution 
made  in  this  letter  and  the  conclusions  which  fol- 
low therefrom.  In  the  Indian  Office  letter  of  Jan- 
uary 29,  1938,  to  the  Chairman  of  the  Blackfeet 
Tribal  Council,  approved  by  the  Department  on 
March  25,  1938,  a  contrary  interpretation  of  the 
preference  provisions  in  the  tribal  constitution  was 
made.  That  letter  discussed  the  advantages  of  the 
formation  of  an  oil  producers'  cooperative  by  mem- 
bers of  the  Blackfeet  tribe.  Among  other  advantages 
the  following  is  listed: 

"Such  a  cooperative  would  be  entitled  to  lease 
tribal  lands  at  reasonable  fees  without  compet- 
ing with  non-Indian  bidders  under  Article  VII, 
section  3  of  the  Blackfeet  constitution.  In  con- 
sidering this  point,  however,  it  should  be 
borne  in  mind  that  such  leasing  might  possibly 
deprive  the  tribe  of  considerable  money  which 
would  otherwise  be  received  by  it  as  bonuses 
for  leases  if  advertised  and  sold  at  public  auc- 
tion; in  other  words,  the  association,  composed 
of  a  part  of  the  tribe  only,  might  gain  an  im- 
portant advantage  at  the  expense  of  the  tribe 
as  a  whole  by  not  having  to  compete  with 
others  for  lease  of  tribal  lands.  This  would  be 
an  advantage  to  the  association  but  a  dis- 
advantage to  the  tribe  *  *  *." 

The  Department  thus  recognized  that  the  prefer- 
ence provisions  of  the  constitution  did  apply  to  oil 
and  gas  leases  to  members  or  associations  of  mem- 
bers of  the  tribe,  although  the  tribe  might  not  ob- 
tain the  bonus  obtainable  through  sale  at  public 
auction. 

The  interpretation  of  the  constitution  provision 
made  by  the  Department  in  1938  is,  in  my  opinion, 
the  correct  one.  The  term  "lease"  is  universally  used 
throughout  the  statutes  and  regulations  governing 
the  use  of  tribal  land  to  include  oil  and  gas  leases. 
The  charter  of  the  Blackfeet  Tribe  in  section  5  (b) 
2  uses  the  term  "lease"  in  a  general  sense  and  then 


refers  specifically  to  oil  and  gas  leases,  thus  indicat- 
ing that  the  organization  documents  use  the  term 
"lease"  to  cover  all  types  of  leases. 

Since  the  preference  provisions  of  the  constitu- 
tion must  be  held  to  apply  to  oil  and  gas  leases  to 
members  and  associations  of  members  of  the  tribe, 
the  question  becomes  one  of  how  the  tribe  may 
secure  a  reasonable  fee  and  otherwise  protect  its 
interests.  Both  the  constitution  and  the  charter 
place  the  original  determination  of  this  question 
upon  the  tribal  council,  which  is  authorized  to 
make  such  leases,  subject  to  the  approval  of  the 
Secretary  of  the  Interior.  The  tribe  might  require 
bidding  upon  oil  and  gas  leases  in  order  to  estimate 
a  reasonable  bonus  and  nevertheless  give  preference 
to  its  own  members  in  the  securing  of  the  lease. 
The  Secretary  of  the  Interior,  before  approving  the 
lease,  may  require  a  showing  by  the  tribal  council 
as  to  the  reasonableness  of  the  consideration  for 
the  lease.  The  danger  to  which  your  office  refers  of 
having  such  a  preferential  lease  assigned  to  a  non- 
member  may  be  avoided  by  a  tribal  or  depart- 
mental requirement  that  such  preferential  leases 
shall  not  be  assignable  to  nonmembers.  Such  a  re- 
quirement would  be  reasonable  to  protect  the  tribe 
and  prevent  leases  to  members  being  used  as  a 
subterfuge.  Moreover,  in  order  for  a  member  to  be 
entitled  to  demand  preference  over  nonmembers, 
he  must,  according  to  the  provisions  of  the  tribal 
constitution,  be  "able  and  willing"  to  use  the  land 
for  the  purposes  of  the  lease,  which,  in  the  case  of 
oil  mining  leases,  would  mean  that  he  must  be 
financially  able  to  develop  and  operate  the  oil  land 
leased. 

I  suggest  that  the  letter  to  the  Superintendent  be 
revised  to  advise  him  of  the  Department's  interpre- 
tation of  the  leasing  provisions  of  the  constitution 
and  of  the  considerations  which  should  be  taken 
into  account  by  the  tribal  council  in  determining 
how  the  tribal  lands  shall  be  leased  under  the  con- 
stitution and  charter  to  members  of  the  tribe. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Acquisition  of  Puyallup  Tribal 
School  Property 

March  25,  1939. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  the  proposed  report  on 
H.R.  2653,  a  bill  to  authorize  acquisition  by  the 
United  States  of  complete  title  to  the  Puyallup 
tribal  school  property,  as  I  should  like  to  ask  your 
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consideration  of  two  questions  which  have  occurred 
to  me  in  connection  with  section  2  of  the  proposed 
legislation.  That  section  provides  that  the  purchase 
price  of  over  $220,000  shall  be  distributed  in  equal 
shares  to  the  340  members  of  the  Puyallup  Indian 
Tribe  whose  names  appear  on  the  tribal  roll  ap- 
proved May  12,  1930.  There  is  no  reference  to  this 
provision  in  the  proposed  report,  aside  from  the 
statement  in  paragraph  4,  on  page  2,  that  if  the 
property  were  purchased  by  the  Government  it 
would  practically  close  out  the  tribal  property 
affairs  of  these  Indians. 

My  first  question  is  whether  the  provision  for  the 
per  capita  distribution  of  a  large  capital  asset  of  a 
tribe  is  consistent  with  the  Department's  principle 
that  tribal  assets  shall  be  conserved  and  used  for 
productive  purposes.  If  this  were  a  case  of  complete 
tribal  disintegration,  there  might  be  grounds  for 
an  exception  to  this  principle.  However,  your  atten- 
tion is  called  to  the  fact  that  the  Puyallup  Tribe  is 
organized  under  a  constitution  approved  May  13, 
1936,  providing  for  a  continuing  membership,  a 
governing  body  and  management  of  tribal  assets 
and  affairs.  If  the  tribe  becomes  incorporated,  it 
may  undertake  to  handle  credit  funds  for  produc- 
tive purposes. 

My  second  question  is  whether  a  distribution  of 
this  capital  asset,  assuming  that  such  a  distribution 
is  required,  should  be  made  to  the  Indians  whose 
names  appear  on  the  roll  of  May  12,  1930,  rather 
than  to  the  present  membership  of  the  tribe  under 
the  tribal  constitution.  While  the  tribal  roll,  closed 
in  1929  and  approved  in  1930,  was  prepared  as  a 
"final"  roll  under  the  act  of  June  30,  1919  (41 
Stat.  9) ,  its  purpose,  I  understand,  was  to  provide 
a  basis  for  distribution  of  tribal  funds  then  existing. 
Since  it  is  now  10  years  old,  it  does  not  reflect  the 
actual  membership  of  the  tribe  and  might  require 
extensive  administration  of  estates  if  it  were  used. 

I  understand  that  this  legislation  was  reported 
on  over  a  number  of  years  and  it  may  be  that  the 
present  report  was  not  considered  in  the  light  of 
the  changed  circumstance  arising  from  the  organ- 
ization and  reconstruction  of  the  tribe. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Irrigation   Projects— Construction   Costs 

M-30133  April  13,  1939. 

Synopsis  of  Solicitor's  Opinion 

Re: 

Whether  the  act  of  July  1,  1932    (47  Stat.  564), 
deferring    the    collection    of    construction    costs 


against  Indian-owned  lands  within  Indian  irri- 
gation projects  until  the  Indian  title  thereto  shall 
have  been  extinguished,  is  applicable  to  lands 
within  Indian  irrigation  projects  which  were 
formerly  owned  by  non-Indians  and  covered  by 
repayment  contracts  and  which  were  purchased 
for  the  Indians  pursuant  to  the  act  of  July  18, 
1934. 

Held: 

That  such  lands  come  within  the  purview  of  the 
act  of  July  1,  1932,  and  are  not  subject  to  con- 
struction cost  assessments  so  long  as  they  remain 
in  Indian  ownership;  that  the  collection  of  the 
unpaid  portion  of  the  construction  costs  charge- 
able against  such  lands  should  be  held  in  abey- 
ance until  the  lands  are  transferred  to  white 
owners,  at  which  time  assessments  may  again  be 
levied  against  the  lands. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  with  respect  to 
certain  questions,  submitted  by  the  Office  of  In- 
dian Affairs,  arising  in  connection  with  its  land 
purchase  program  pursuant  to  the  acts  of  June  18, 
1934  (48  Stat.  984) ,  June  20,  1936  (49  Stat.  1568)  , 
and  June  25,  1938   (52  Stat.  1130) . 

Under  the  authority  of  those  acts,  the  Indian 
Office  is  engaged  in  an  extensive  program  for  the 
acquisition,  with  gratuity  and  tribal  funds,  of  addi- 
tional lands  for  the  Indians.  Included  in  the  lands 
purchased  are  lands  within  Indian  irrigation  proj- 
ects formerly  owned  by  non-Indians  and  covered  by 
contracts  for  the  repayment  to  the  United  States  of 
project  construction  costs.  It  has  been  the  practice 
of  the  Indian  Office  to  -deduct  from  the  purchase 
price  for  such  non-Indian  lands  all  construction 
charges  accrued  at  the  time  of  completing  the 
purchase.  The  question  arises,  however,  as  to 
whether  the  unpaid  portion  of  the  construction 
charges  on  those  lands  come  within  the  purview  of 
the  act  of  July  1,  1932  (47  Stat.  564),  which  pro- 
vides: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  That  the  Secretary 
of  the  Interior  is  hereby  authorized  and 
directed  to  adjust  or  eliminate  reimbursable 
charges  of  the  Government  of  the  United 
States  existing  as  debts  against  individual  In- 
dians or  tribes  of  Indians  in  such  a  way  ;i^ 
shall  be  equitable  and  just  in  consideration  of 
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all  the  circumstances  under  which  such  charges 
were  made:  Provided,  That  the  collection  of 
all  construction  costs  against  any  Indian  owned 
lands  within  any  Government  irrigation  proj- 
ect is  hereby  deferred,  and  no  assessments  shall 
be  made  on  behalf  of  such  charges  against  such 
lands  until  the  Indian  title  thereto  shall  have 
been  extinguished,  and  any  construction  assess- 
ments heretofore  levied  against  such  lands  in 
accordance  with  the  provisions  of  the  Act  of 
February  14,  1920  (41  Stat.  L.,  409) ,  and  un- 
collected, are  hereby  canceled:  Provided 
further,  That  a  report  shall  be  made  to  Con- 
gress annually,  on  the  first  Monday  in  Decem- 
ber, showing  adjustments  so  made  during  the 
preceding  fiscal  year:  Provided  further,  that  any 
proceedings  hereunder  shall  not  be  effective 
until  approved  by  Congress  unless  Congress 
shall  have  failed  to  act  favorably  or  unfavor- 
ably thereon  by  concurrent  resolution  within 
sixty  legislative  days  after  the  filing  of  said  re- 
port, in  which  case  they  shall  become  effective 
at  the  termination  of  the  said  sixty  legislative 
days." 

The  question  is  stated  thus: 

"We  are  in  doubt  as  to  whether  it  will  be 
consistent  with  the  act  of  July  1,  1932,  supra, 
to  assume  that  non-Indian  lands  under  irri- 
gation projects  covered  by  repayment  con- 
tracts for  the  full  amount  of  the  construction 
costs,  when  purchased  by  this  Service  for  the 
Indian  tribe,  shall  take  the  status  of  Indian 
lands  under  the  provisions  of  that  act  and 
thereby  be  released  from  further  assessment  for 
construction  costs  while  they  continue  in  In- 
dian ownership,  or  whether  it  was  the  intention 
of  Congress  that  the  provisions  of  the  act 
should  be  applicable  only  to  lands  in  Indian 
ownership  at  the  date  of  that  act  and  not  ap- 
plicable indefinitely  to  all  non-Indian  lands 
which  may  be  acquired  for  the  tribe  at  any 
time  in  the  future." 

For  the  purposes  of  this  inquiry,  it  is  only  neces- 
sary to  consider  the  first  proviso  of  the  act  of  July 
1,  1932,  which  reads: 

"Provided,  That  the  collection  of  all  con- 
struction costs  against  any  Indian  owned  lands 
within  any  Government  irrigation  project  is 
hereby  deferred,  and  no  assessments  shall  be 
made  on  behalf  of  such  charges  against  such 
lands  until  the  Indian  title  thereto  shall  have 
been  extinguished,  and  any  construction  as- 
sessments heretofore  levied  against  such  lands 


in  accordance  with  the  provisions  of  the  act  of 
February  14,  1920  (41  Stat.  L.  409) ,  and  uncol- 
lected, are  hereby  canceled:  *  *  *." 
It  will  be  seen  that  the  language  of  this  proviso  is 
broad  and  general.  It  provides  for  the  deferment 
of  collection  of  construction  costs  against  "any  In- 
dian owned  lands"  until  the  Indian  title  thereto 
shall  have  been  extinguished.  While  there  is  no 
mention  in  express  terms  of  lands  which  might 
subsequently  be  acquired  by  or  for  Indians,  neither 
are  such  lands  expressly  excepted.  It  would  accord- 
ingly seem  that  in  the  absence  of  any  clear  indica- 
tion of  a  contrary  intention  on  the  part  of  Congress, 
the  language  of  the  proviso  should  be  given  its  full 
and  natural  import  so  as  to  apply  to  all  lands  in 
Indian  ownership,  irrespective  of  the  date  on  which 
such  lands  were  acquired.  See  In  re  David  Bell 
Scarves,  Inc.,  52  F.  (2d)  755,  756;  Von  Weiss  v. 
Commissioner  of  Internal  Revenue,  69  F.  (2d)  439, 
441,  cert.  den.  292  U.S.  655. 

There  is  nothing  either  in  the  act  itself  or  in  the 
debates  or  hearings  with  respect  thereto  which  com- 
pels the  conclusion  that  Congress  intended  to  limit 
the  scope  of  the  provision  to  lands  in  Indian  owner- 
ship at  the  time  of  the  enactment  of  the  act.  On  the 
contrary,  it  is  evident  from  the  terms  of  the  proviso, 
and  from  the  legislative  history  thereof,  that  it  was 
designed  as  remedial  legislation,  the  effectiveness 
of  which  for  the  purpose  intended  to  be  accom- 
plished would  be  partially  impaired  by  implying 
such  a  limitation. 

The  act  of  July  1,  1932,  is  a  consolidation  of  the 
substance  of  two  separate  bills  (H.  R.  10884  and 
H.  R.  8898,  72d  Cong.,  1st  sess.) ,  which  were  intro- 
duced in  and  passed  the  House  of  Representatives. 
The  first  two  clauses  of  the  proviso  here  being  con- 
sidered were  contained,  in  substantially  their  pres- 
ent form,  in  the  latter  bill  which  was  identical  with 
a  bill  (H.  R.  5282)  introduced  in  the  House  during 
the  preceding  session  of  Congress.  The  third  clause 
of  the  proviso  was  added  for  purposes  of  clarifica- 
tion and  the  two  bills  were  combined  following 
hearings  thereon  before  the  Senate  Committee  on 
Indian  Affairs. 

The  report  of  the  House  Committee  on  Indian 
Affairs  with  reference  to  H.  R.  8898  (H.  Rept.  943, 
72d  Cong.  1st  sess.),  contains  the  report  of  this 
committee  on  H.  R.  5282  (H.  Rept.  996,  71st  Cong. 
2d  sess.)  In  this  latter  report  are  included  two 
memoranda  of  the  Commissioner  of  Indian  Affairs, 
which  were  transmitted  with  the  favorable  report 
of  the  Secretary  of  the  Interior  on  the  measure,  set- 
ting forth  the  need  for  such  legislation. 

From  the  memorandum  of  the  Commissioner, 
dated  January  15,  1930,  it  appears  that  assessments 
for  construction  charges,  levied  against  Indian  lands 
pursuant  to  the  act  of  February  14,  1920,  had  ac- 
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cumulated  and  were  accumulating  against  such 
lands  due  to  the  financial  inability  of  the  Indians 
to  pay  such  charges.  It  further  appears  that  the 
existence  of  such  accrued  charges  was  operating  to 
discourage  the  Indians  from  cultivating  their  lands 
on  the  erroneous  belief  that  by  not  irrigating  the 
lands  the  construction  charges  would  be  avoided 
and  was  hindering  the  sale  of  Indian  allotments 
for  the  benefit  of  old  or  indigent  Indians  or  for  the 
benefit  of  the  heirs  and  resulting  in  a  lesser  price 
being  received  for  such  lands. 

It  was  this  situation  which  the  legislation  was  in- 
tended to  remedy.  The  Commissioner  of  Indian 
Affairs  believed  that  the  bill  would  keep  the  Indians 
upon  the  soil  and  encourage  them  to  cultivate  and 
obtain  the  beneficial  use  of  irrigable  lands  and  at 
the  same  time  would  also  benefit  the  Indians  by 
tending  to  increase  the  price  obtainable  for  allot- 
ments subsequently  sold.  That  this  was  the  purpose 
of  the  legislation  is  also  made  plain  in  the  discus- 
sion in  the  House  with  respect  to  the  bill  (Cong. 
Rec,  Vol.  75,  p.  8144  et  seq.)  and  in  the  hearing  be- 
fore the  Senate  Committee  on  Indian  Affairs,  dated 
May  25  and  26,  1932.  But  while  the  existence  of  ac- 
crued construction  charges  created  the  justification 
and  need  for  the  legislation,  it  was  recognized 
clearly  in  the  debates  and  the  hearings  on  the  bill 
that  the  situation  was  one  which  would  continue  to 
recur  unless  the  cause  were  removed.  It  was  accord- 
ingly deemed  necessary  and  intended  not  only  to 
wipe  out  past  assessments  against  Indian  lands  but 
also  to  preclude  future  assessments  for  construction 
charges  against  Indian-owned  lands  so  long  as  they 
remain  in  Indian  ownership. 

There  is  no  specific  indication  in  the  debates  or 
hearings  on  the  bill  that  future  acquired  Indian 
lands  within  an  Indian  irrigation  project  were  in- 
tended to  be  included  within  the  scope  of  the  legis- 
lation. But  to  exclude  such  lands  from  the  oper- 
ation of  the  act  would  make  them  subject  to  assess- 
ment for  construction  charges  and  thus  defeat  the 
apparent  policy  and  purpose  of  Congress  to  prevent 
the  recurrence  in  the  future  of  the  conditions  which 
gave  rise  to  the  measure.  And  it  is  a  generally  ac- 
cepted rule  of  construction  that,  unless  precluded 
by  its  language,  an  act  should  be  given  effect  con- 
sistent with  the  legislative  purpose.  See  Piper  v. 
Willcutts,  64  F.  (2d)  813,  814;  Fire  Companies 
Building  Corporation  v.  Commissioner  of  Internal 
Revenue,  54  F.  (2d)  488,  489;  Industrial  Research 
Corporation  v.  General  Motors  Corporation,  29  F. 
(2d)  623,  626;  Rodenbough  v.  United  States,  25  F. 
(2d)    13,  15. 

Moreover,  commencing  with  the  act  of  January 
26,  1933  (47  Stat.  776) ,  Congress  enacted  a  series 
of  moratoria  acts  deferring  the  payment  of  construc- 
tion charges  on   Indian   irrigation   projects  under 


rules  and  regulations  prescribed  by  the  Secretary 
of  the  Interior.  In  a  letter  from  the  Commissioner 
of  Indian  Affairs  to  Supervising  Engineers,  dated 
July  21,  1933,  and  approved  by  the  First  Assistant 
Secretary  on  July  14,  1933,  in  which  rules  and  regu- 
lations pursuant  to  the  moratoria  acts  of  January 
26,  1933,  supra,  and  March  3,  1933  (47  Stat.  1427) , 
were  promulgated,  the  following  statement  appears: 

"The  foregoing  regulations  do  not  apply  to 
Indian-owned  lands  under  these  projects,  such 
lands  not  being  subject  to  construction  assess- 
ments as  long  as  the  title  thereto  remains  in 
the  Indians.  See  the  act  of  July  1,  1932  (47 
Stat.  L.  564) ." 

And  a  letter,  dated  May  2,  1934,  from  the  Secretary 
of  the  Interior  to  the  Chairmen  of  the  House  and 
Senate  Committees  on  Indian  Affairs  also  discloses 
a  clear  understanding  that  the  moratoria  acts 
granted  relief  to  "non-Indian  owners  of  land." 

No  regulations  other  than  those  above  referred 
to  were  ever  issued  under  the  moratoria  acts  affect- 
ing Indian  irrigation  projects.  And  in  none  of  the 
discussions  in  Congress  relating  to  those  acts,  in- 
cluding the  acts  of  June  13,  1935  (49  Stat.  337), 
and  April  14,  1936  (49  Stat.  1206),  which  were 
enacted  subsequent  to  the  issuance  of  such  regu- 
lations and  after  additional  lands  were  authorized 
to  be  acquired  for  the  Indians  by  the  act  of  June 
18,  1934,  supra,  is  there  any  indication  that  the 
moratoria  acts  were  intended  to  have  broader  com- 
pass than  that  ascribed  to  them  by  this  Department. 
It  is  accordingly  reasonable  to  assume  that  the  con- 
temporaneous construction  by  the  Secretary  of  the 
Interior,  limiting  the  application  of  the  moratoria 
acts  to  non-Indian  lands,  received  the  tacit  approval 
of  Congress. 

If,  therefore,  the  moratoria  acts  were  not  in- 
tended to  apply  to  lands  within  Indian  irrigation 
projects  purchased  for  the  Indians  since  the  enact- 
ment of  the  act  of  July  1,  1932,  supra,  then  it  must 
follow  either  that  such  lands  were  intended  to  con- 
tinue to  be  burdened  with  construction  cost  assess- 
ments, although  all  other  lands  within  such  proj- 
ects and  all  lands  within  United  States  reclamation 
projects  were  relieved  of  such  charges  during  the 
depression  years,  or  that  such  lands  came  within 
the  operation  of  the  act  of  July  1,  1932,  which  de- 
fers assessments  for  such  charges  until  the  Indian 
title  thereto  is  extinguished.  It  is  my  opinion  that 
the  first  alternative  is  unreasonable.  I  must  accord- 
ingly conclude  that  the  moratoria  acts  were  not 
made  applicable  to  lands  within  Indian  irrigation 
projects  acquired  for  the  Indians  under  the  author- 
ity of  the  act  of  July  18,  1934,  because  it  was  the 
understanding  of  Congress  that  relief  with  respect 
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to  construction  cost  assessments  against  such  lands 
was  granted  under  the  provisions  of  the  act  of  July 
1,  1932. 

There  is  further  evidence  of  the  sense  of  Congress 
in  regard  to  the  act  of  July  1,  1932.  The  reports  of 
both  the  Senate  and  House  Committees  on  Indian 
Affairs  on  S.1318  (act  of  June  22,  1936,  49  Stat. 
1803)  state  (S.  Kept.  1715  and  H.  Rept.  2369,  74th 
Cong.  2d  sess.)  : 

"On  July  1,  1932,  an  act  was  approved  (47 
Stat.  564) ,  authorizing  the  Secretary  of  the 
Interior  to  adjust  or  eliminate  reimbursable 
charges  accrued  upon  lands  within  reclamation 
projects  on  Indian  reservations  when  owned  by 
Indians.  No  authority  was  granted  by  that  act 
to  the  Secretary  to  adjust  similar  charges  on 
lands  owned  by  non-Indians.  The  Committee 
feels  that  the  owners  of  both  lands  should  be 
dealt  with  on  the  same  basis,  and  the  measure 
here  recommended  is  designed  to  accomplish 
that  purpose." 

Inasmuch  as  these  reports  were  made  and  the  act 
of  July  22,  1936,  was  passed  at  the  time  when  addi- 
tional lands  were  being  purchased  for  the  Indians, 
and  in  view  of  the  clearly  expressed  purpose  of  Con- 
gress to  deal  with  all  lands  within  Indian  irrigation 
projects  on  the  same  basis  with  reference  to  the 
adjustment  and  elimination  of  irrigation  charges, 
it  would  seem  that  unless  Congress  had  understood 
the  act  of  July  1,  1932,  to  be  applicable  to  Indian 
lands  within  Indian  irrigation  projects  acquired 
after  that  date,  the  act  of  June  22,  1936,  supra, 
would  also  have  embraced  those  lands  and  would 
not  have  been  confined  to  non-Indian  lands. 

For  the  foregoing  reasons,  I  am  of  the  opinion 
that  non-Indian  lands  within  Indian  irrigation 
projects  subsequently  purchased  for  an  Indian  tribe 
come  within  the  scope  of  the  act  of  July  1,  1932, 
and  are  not  subject  to  construction  cost  assessments 
so  long  as  they  continue  to  be  so  owned.  It  is  my 
view  that  it  is  neither  necessary  nor  proper  to 
eliminate  or  to  recommend  to  Congress  the  elimi- 
nation of  any  construction  costs  which  are  equi- 
table and  just  charges  against  such  lands.  The  col- 
lection of  the  unpaid  portion  of  such  construction 
costs  should  be  held  in  abeyance  until  the  lands 
are  transferred  to  white  owners,  at  which  time  as- 
sessments may  again  be  levied  against  those  lands. 

I  also  concur  in  the  opinion  expressed  in  the 
penultimate  paragraph  of  the  letter  of  submittal 
that  "with  respect  to  now  owned  Indian  land  which 
was  in  Indian  ownership  at  the  time  of  the  passage 
of  the  act  of  July  1,  1932,  *  *  *  there  are  no  ac- 
crued construction  assessments  to  be  taken  into 
consideration    in    purchasing    such    allotments    of 


irrigable  lands  for  the  tribe,  and  that  since  the 
title  after  the  purchase  will  be  in  Indian  owner- 
ship, no  assessments  may  be  levied  as  long  as  that 
status  continues." 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  April  13,  1939. 

Oscar  L.  Chapman,  Assistant  Secretary. 

Santa  Clara  Pueblo  Land  Assignment 

April  N,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

You  have  requested  my  opinion  on  the  question 
of  whether  an  assignment  made  by  the  Pueblo  of 
Santa  Clara  to  a  member  thereof  is  governed  by  sec- 
tion 17  of  the  act  of  June  7,  1924,  which  provides: 

"No  right,  title,  or  interest  in  or  to  the 
lands  of  the  Pueblo  Indians  of  New  Mexico  to 
which  their  title  has  not  been  extinguished  as 
hereinbefore  determined  shall  hereafter  be  ac- 
quired or  initiated  by  virtue  of  the  laws  of  the 
State  of  New  Mexico,  or  in  any  other  manner 
except  as  may  hereafter  be  provided  by  Con- 
gress, and  no  sale,  grant,  lease  of  any  char- 
acter, or  other  conveyance  of  lands,  or  any  title 
or  claim  thereto,  made  by  any  pueblo  as  a 
community,  or  any  Pueblo  Indian  living  in  a 
community  of  Pueblo  Indians,  in  the  State  of 
New  Mexico,  shall  be  of  any  validity  in  law 
or  in  equity  unless  the  same  be  first  approved 
by  the  Secretary  of  the  Interior." 

Under  the  foregoing  language,  it  must  be  held 
that  if  an  assignment  in  the  Santa  Clara  Pueblo 
amounts  to  a  transfer  of  right,  title  or  interest  in 
real  property,  any  purported  assignment,  whether 
to  an  Indian  or  to  a  non-Indian,  made  by  the  Pueb- 
lo without  the  prior  approval  of  the  Secretary  of 
the  Interior  is  without  validity  in  law  or  equity. 
On  the  other  hand,  if  an  assignment  does  not  con- 
vey an  interest  in  the  land  itself,  it  does  not  fall 
within  the  scope  of  the  statute  cited.  It  becomes 
important  therefore  to  distinguish  between  those 
transactions  which  convey  an  interest  in  real  prop- 
erty and  those  transactions  which,  while  relating  to 
the  use  of  real  property,  do  not  create  an  interest 
therein. 

This  distinction  has  been  considered  by  the  courts 
in  a  great  variety  of  cases,  which  seek  to  distinguish 
an  interest  in  land  from  a  mere  license.  A  recent 
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decision  in  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  holds: 

"A  mere  permission  to  use  land,  dominion 
over  it  remaining  in  the  owner  and  no  interest 
or  exclusive  possession  of  it  being  given,  is  but 
a  license.  (Citing  authorities)  "  (Tips  v.  United 
States,  70  F.   (2d)  525,  526.) 

The  essential  characteristic  of  a  license  to  use  real 
property,  as  distinguished  from  an  interest  in  real 
property,  is  that  in  the  former  case  the  licensee  has 
no  vested  right  as  against  the  licensor  or  third 
parties.  He  has  only  a  privilege,  which  the  licensor 
may  terminate. 

As  Justice  Holmes  pointed  out,  in  Marrone  v. 
Washington  Jockey  Club,  227  U.S.  633,  "A  contract 
binds  the  person  of  the  maker  but  does  not  create 
an  interest  in  the  property  that  it  may  concern,  un- 
less it  also  operates  as  a  conveyance.  *  *  *  But  if  it 
did  not  create  such  an  interest,  that  is  to  say,  a  right 
in  rem  valid  against  the  landowner  and  third  per- 
sons, the  holder  had  no  right  to  enforce  specific  per- 
formance by  self-help.  His  only  right  was  to  sue 
upon  the  contract  for  the  breach."   (at  page  636.) 

Put  in  its  simplest  terms,  the  rule  is  that  a  land- 
owner does  not  transfer  an  interest  in  his  land  by 
allowing  another  to  use  the  land.  Thus,  for  in- 
stance, a  member  of  the  landowner's  family,  inas- 
much as  he  is  "a  bare  licensee  of  the  owner,  who  has 
no  legal  interest  in  the  land,"  cannot  derive  from 
his  legal  privilege  to  use  the  land  a  right  against  the 
landowner  or  against  third  parties.  Elliott  v.  Town 
of  Mason,  81  Atl.  701  (N.H.  1911).  See  also  Key- 
stone Lumber  Co.  v.  Kolman,  69  N.  W.  165  (Wis. 
1896)  . 

The  distinction  established  by  the  cases  between 
a  license  and  an  interest  in  land  is  entirely  con- 
sistent with  the  purpose  of  the  Pueblo  Land  Act  of 
June  7,  1924. 

A  reading  of  the  legislative  history  of  that  act 
shows  that  it  was  designed  to  stop  the  loss  of  pueblo 
lands  by  stopping  transactions  from  which  a  claim 
against  the  pueblo  might  ultimately  be  derived. 
Thus  if  a  pueblo,  under  the  guise  of  making  assign- 
ments, should  in  effect  grant  a  life  estate  or  even 
a  leasehold  interest  to  an  individual  member  of  the 
pueblo,  there  would  be  a  transaction  upon  which 
a  claim  adverse  to  the  public  might  be  founded 
either  by  the  individual  or  by  a  third  party  to  whom 
he  might  convey  his  rights.  On  the  other  hand,  the 
action  or  inaction  of  the  pueblo  authorities  in  per- 
mitting a  pueblo  member  to  use  a  designated  area 
of  pueblo  land  would  not  of  itself  create  any  inter- 
est in  land  adverse  to  the  title  of  the  pueblo  itself, 
any  more  than  the  decision  of  a  family  council  to 
allot  certain  rooms  or  buildings  to  certain  mem- 


bers of  the  family  would  constitute  a  transfer  of 
an  interest  in  land. 

In  between  these  two  extremes  difficult  "twilight 
zone"  cases  may  appear.  In  these  cases,  the  courts 
have  looked  to  the  intention  of  the  parties  to  deter- 
mine whether  the  transaction  was  intended  to 
create  a  right  against  the  landowner  and  against 
third  parties.  If  it  was  so  intended,  the  transaction 
must  be  regarded  as  a  conveyance  of  an  interest  in 
real  property.  If  not,  a  mere  license  relationship  is 
established. 

Even  the  language  of  leasing  will  not  suffice  to 
create  a  lease  relationship  if  the  transaction  leaves 
complete  power  over  the  land  in  the  hands  of  the 
landowner.  Thus,  in  the  case  of  Tips  v.  United 
States,  70  F.  (2d)  525,  the  court  found  that  an  in- 
strument which  used  the  terms  "landlord",  "ten- 
ant", "lease",  etc.  was  nevertheless  a  mere  license, 
because  the  so-called  lessor,  the  War  Department, 
had  no  power  to  lease  the  property  or  to  grant  more 
than  a  revocable  permit  to  use  the  property. 

Applying  the  foregoing  principles  to  the  case  of 
assignments  made  under  the  Constitution  of  the 
Santa  Clara  Pueblo,  we  find  that  the  Constitution 
refers  to  "Individual  rights  of  possession,"  and  pro- 
vides that  the  assignee  may  "rent  to  a  pueblo  mem- 
ber, or,  with  the  approval  of  the  council,  to  an 
alien,  all  lands  under  his  possession,  for  a  term 
not  to  exceed  two  years."   (Art.  VII,  sec.  2.) 

Standing  by  itself,  this  language  points  strongly 
to  the  conclusion  that  an  assignment  conveys  an 
interest  in  land,— but  no  more  strongly  than  the 
language  in  the  Tips  case. 

Moreover,  we  must  recall  the  salutary  warning 
in  Ex  parte  Tiger,  2  Ind.  T.  41,  47  S.W.  304: 

"If  the  Creek  Nation  derived  its  system  of 
jurisprudence  through  the  common  law,  there 
would  be  much  plausibility  in  this  reasoning. 
But  they  are  strangers  to  the  common  law. 
They  derive  their  jurisprudence  from  an  en- 
tirely different  source,  and  they  are  as  un- 
familiar with  common-law  terms  and  defini- 
tions as  they  are  with  Sanskrit  or  Hebrew. 
With  them,  "to  indict"  is  to  file  a  written  ac- 
cusation charging  a  person  with  a  crime." 

Equally  relevant  is  the  language  of  the  court  in 
McCurtain  v.  Grady,  1  Ind.  T.  107,  38  S.W.  65: 

"The  Choctaw  constitution  was  not  drawn 
by  geologists  or  for  geologists,  or  in  the  inter- 
ests of  science,  or  with  scientific-  accuracy.  It 
was  framed  by  plain  people,  who  have  agreed 
among  themselves  what  meaning  should  be 
attached  to  it,  and  the  courts  should  give  effect 
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to   that   interpretation   which   its    framers   in- 
tended it  should  have." 

The  only  conclusion  possible  on  the  facts  thus 
far  presented  to  me  is  the  general  conclusion  that 
the  meaning  to  be  attached  to  any  assignment  that 
may  be  made  in  the  future  by  the  Santa  Clara 
Pueblo  will  depend  upon  the  wishes  of  the  Indians 
themselves.  If  they  mean  to  create  a  bare  license  to 
use  and  enjoy  tribal  property,  there  is  no  statute 
under  which  the  Secretary  of  the  Interior  can  pre- 
vent the  Indian  assignee  from  using  such  property 
or  prevent  the  pueblo  from  peaceably  tolerating 
such  use.  There  is  no  provision  of  the  Constitution 
of  the  pueblo  that  prevents  the  Council  from  mak- 
ing an  assignment  of  this  nature.  On  the  contrary 
the  uniform  decision  of  the  courts  has  been  that 
"lands  and  funds  belonged  to  the  tribe  as  a  com- 
munity, and  not  to  the  members  severally  or  as 
tenants  in  common."  [Sizemore  v.  Brady,  235  U.S. 
441,  446.)   The  Solicitor  has  heretofore  held: 

"The  powers  of  an  Indian  tribe  with  respect 
to  tribal  land  are  not  limited  by  any  rights  of 
occupancy  which  the  tribe  itself  may  grant  to 
its  members.  The  proposition  that  occupancy 
of  tribal  land  does  not  create  any  vested  rights 
in  the  occupant  as  against  the  tribe  is  sup- 
ported by  a  long  line  of  court  decisions: 

"Sizemore  v.  Brady,  235  U.S.  441;  Franklin 
v.  Lynch,  233  U.S.  269;  Gritts  v.  Fisher,  224 
U.S.  640;  Journeycake  v.  Cherokee  Nation  and 
United  States,  28  Ct.  Cls.  281;  Sac  and  Fox 
Indians  of  Iowa  v.  Sac  and  Fox  Indians  of 
Oklahoma  and  the  United  States,  45  Ct.  Cls. 
287,  aff'd  220  U.S.  481;  Hayes  v.  Barringer,  168 
Fed.  221;  Dukes  v.  Goodall,  5  Ind.  T.  145,  82 
S.  W.  702;  In  re  Narragansett  Indians,  20  R.  I. 
715;  Terrance  v.  Gray,  156  N.  Y.  Supp.  916; 
Reservation  Gas  Co.  v.  Snyder,  88  Misc.  209; 
150  N.  Y.  Supp.  216;  Application  of  Parker, 
237  N.  Y.  Supp.  135;  McCurtain  v.  Grady,  1 
Ind.  T.  107,  38  S.  W.  65;  Whitmire,  trustee,  v. 
Cherokee  Nation,  30  Ct.  Cls.  138;  Myers  v. 
Mathis,  2  Ind.  T.  3,  46  S.  W.  178."  (55  I.D. 
14,  51.) 

Each  of  the  foregoing  cases  must  stand  on  its 
own  bottom,  as  dealing  with  the  particular  tribe 
involved  in  the  suit,  but  this  line  of  cases  creates 
at  least  a  strong  presumption  that  occupancy  of 
tribal  land  by  tribal  members  does  not  involve  the 
conveyance  of  any  interest  in  the  land  itself.  This 
presumption  is  further  strengthened  by  the  fact 
that  as  an  administrative  matter  Pueblo  Indians 
have  made,  transferred,  and  exchanged  many  occu- 
pancy assignments  since  the  enactment  of  the  Pueb- 


lo Lands  Act  of  1924,  just  as  other  tribes  have 
made  similar  assignments  since  the  enactment  of 
the  almost  identical  provision  in  section  12  of  the 
act  of  June  30,  1834  (4  Stat.  730;  R.  S.  2116)*, 
which  goes  back  to  the  first  decades  of  the  Republic, 
and  the  Interior  Department  has  permitted  such 
transactions  without  ever  insisting  that  all  such 
assignments  must  have  the  prior  approval  of  the 
Secretary  of  the  Interior.  Indeed,  the  Department 
has  approved  a  host  of  constitutions  and  charters 
specifically  exempting  assignments  from  the  need  of 
departmental  review  or  approval,  and  the  Santa 
Clara  Constitution  explicitly  provides  that  an  ordi- 
nance affecting  "private  dealings  in  land  within  the 
pueblo"  shall  be  subject  to  Secretarial  approval  only 
if  it  "affects  persons  who  are  not  members  of  the 
pueblo."   (Art.  IV,  sec.  1  (5) .) 

Under  this  test,  a  license  that  merely  establishes 
in  the  licensee  a  privilege  to  use  a  certain  area  of 
tribal  land  under  specified  conditions  and  subject 
to  the  paramount  power  of  the  licensor  to  termi- 
nate the  license,  would  not  create  rights  or  duties 
towards  persons  not  members  of  the  pueblo  and 
would  not  be  subject  to  Secretarial  approval.  The 
test  provided  by  the  constitution  of  the  pueblo  is 
thus  entirely  consistent  with  the  long-established 
practice  of  the  Department,  with  the  purposes  of 
the  Pueblo  Lands  Act,  and  with  the  reported  de- 
cisions on  the  distinction  between  a  license  and  an 
interest  in  land. 

At  the  present  time  no  facts  have  been  presented 
to  me  showing  whether  assignments  that  may  be 
made  in  the  Santa  Clara  Pueblo  in  the  future  will 
convey  to  the  assignee  any  rights  against  the  pueblo 
or  against  third  parties.  The  Constitution  itself  pro- 
vides that  "Title  to  all  lands  of  the  pueblo,  whether 
assigned  to  the  use  of  individuals  or  withheld  for 
the  common  use  of  the  members  of  the  pueblo, 
shall  forever  remain  in  the  pueblo  itself  and  not 
in  the  individual  members  thereof."  (Art.  VII,  sec. 
1.)  The  Constitution  also  provides  that  upon  the 
granting  of  an  assignment,  "The  grantee  shall  there- 
after have  full  possession  of  said  land,  unless  the 
council  shall,  in  accordance  with  the  constitution, 
bylaws,  and  ordinances  of  the  pueblo,  dispossess 
him  of  the  same."  (Art.  VII,  sec.  3.)  Neither  of 
these  constitutional  provisions  is  sufficient  to  define 


*  "SEC.  12.  And  be  it  further  enacted,  That  no  purchase, 
grant,  lease,  or  other  conveyance  of  lands,  or  of  any  title  or 
claim  thereto,  from  any  Indian  nation  or  tribe  of  Indians, 
shall  be  of  any  validity  in  law  or  equity,  unless  the  same  be 
made  by  treaty  or  convention  entered  into  pursuant  to  the 
constitution.  And  if  any  person,  not  employed  under  the 
authority  of  the  United  States,  shall  attempt  to  negotiate 
such  treaty  or  convention,  directly  or  indirectly,  to  treat 
with  any  such  nation  or  tribe  of  Indians,  for  the  title  or 
purchase  of  any  lands  by  them  held  or  claimed,  such  person 
shall   forfeit  and  pay  one   thousand  dollars:   *   *  *" 
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the  incidents  of  assignment  so  as  to  establish  con- 
clusively that  an  assignment  hereafter  made  will  or 
will  not  be  a  conveyance  of  an  interest  in  land. 
Apparently  no  bylaws  or  ordinances  have  been 
adopted  on  this  question,  and  reliable  evidence  of 
the  unwritten  custom  of  the  pueblo  is  not  before 
me. 

It  would  be  entirely  improper  for  me  to  attempt 
to  apply  the  general  principles,  above  set  forth,  to 
an  imaginary  assignment  that  may  be  made  to  an 
imaginary  Indian  under  an  imaginary  ordinance 
that  has  not  yet  been  passed.  When  an  actual  as- 
signment is  made  or  proposed  and  the  bylaws,  ordi- 
nances, unwritten  customs  or  expressed  intentions 
of  the  parties  which  bear  upon  the  issues  above 
presented  are  laid  before  me,  I  shall  be  glad  to 
render  an  opinion  on  the  question  of  whether  such 
assignment  involves  a  conveyance  of  an  interest  in 
land  and  is  therefore  invalid  without  prior  Secre- 
tarial approval. 

The  foregoing  discussion  however  should  make 
clear  the  right  of  the  pueblo  to  grant  a  mere  license 
for  the  use  of  lands  to  the  members  of  the  pueblo. 
It  should  be  equally  clear,  under  the  principles 
above  set  forth,  that  the  pueblo  lacks  power  to 
grant  more  than  a  mere  license  and  that  any  oral 
transaction  or  written  instrument  purporting  to 
grant  an  interest  in  land  valid  against  the  pueblo 
itself  or  against  third  parties  would  be  void  at  law 
and  in  equity. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Licensing  Power  of  State  over 
California  Rancheria  Dog  Owners 


M-28958 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


April  26,  1939. 


My  opinion  has  been  requested  regarding  the 
jurisdiction  of  the  State  of  California  in  connection 
with  the  compelling  of  Indians  residing  on  areas, 
known  as  rancherias,  within  the  State  to  take  out 
licenses  for  dogs  owned  by  them. 

In  my  opinion  the  State  of  California  is  without 
jurisdiction  to  enforce  such  a  requirement. 

The  areas  with  which  we  are  concerned  are  tracts 
of  land  of  from  25  to  75  acres  located  within  So- 
noma County  of  the  State  of  California,  owned  by 
the  United  States  and  purchased  for   the   use  of 


landless  Indians  in  California  with  funds  appro- 
priated by  Congress.  See  acts  of  June  21,  1906  (34 
Stat.  325,  333),  and  April  8,  1908  (35  Stat.  70, 
76) .  These  areas  have  been  assigned  to  and  are 
now  occupied  by  certain  designated  bands  of  In- 
dians. They  are,  for  all  practical  purposes,  small 
reservations.  Since  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  United 
States  v.  McQowan,  302  U.S.  535,  moreover,  there 
can  be  no  question  but  what  the  specified  areas 
are  "Indian  country."  The  conduct  and  activities 
of  Indians  within  "Indian  country"  are  not  subject 
to  the  laws  of  the  several  States,  the  jurisdiction  of 
the  Federal  Government  in  this  respect  being  ex- 
clusive and  plenary.  United  States  v.  Kagarna,  118 
U.S.  375;  Solicitor's  Opinion  of  October  25,  1934, 
55  I.D.  14,  57-58. 

It  is  my  opinion,  therefore,  that  the  State  of  Cali- 
fornia, and  its  political  subdivisions,  are  without 
jurisdiction  to  compel  Indians  residing  on  ran- 
cherias within  the  State  to  obtain  licenses  for  dogs 
owned  by  them  and  confined  on  the  reservations. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  April  26,  1939. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Law  and  Order— Dual  Sovereignty- 
Powers  of  Indian  Tribes  and  U.S. 

April  27,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  following  questions  have  been  put  to  me  in 
connection  with  the  law  enforcement  activities  of 
Indian  courts,  including  both  the  Courts  of  Indian 
Offenses  under  the  Departmental  regulations  and 
the  tribal  courts  under  tribal  codes,  and  of  Indian 
police  officers: 

(1)  May  an  Indian  court  exercise  jurisdiction 
over  acts  committed  by  Indians  on  unrestricted 
lands  within  an  Indian  reservation,  where  the  In- 
dians concerned  are  properly  before  the  court? 

(2)  May  an  Indian  court  exercise  jurisdiction 
over  acts  committed  by  Indians  on  lands  outside 
of  an  Indian  reservation,  where  the  Indians  con- 
cerned are  properly  before  the  court? 

(3)  May  an  Indian  police  officer  make  arrests 
on  unrestricted  lands  within  an  Indian  reservation? 

(4)  May  an  Indian  police  officer  make  arrests 
outside  of  an  Indian  reservation? 
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I. 

Jurisdiction  over  Acts  Committed  on 
Unrestricted  Lands 

Questions  of  court  "jurisdiction"  frequently  turn 
out  upon  analysis  to  be  a  confused  mixture  of  ques- 
tions dealing  with  international  law,  constitutional 
law,  statutory  construction  and  common  law  prin- 
ciples. It  is  important,  therefore,  that  we  define  the 
question  that  concerns  us  as  clearly  and  realistically 
as  possible.  In  asking  whether  an  Indian  court  has 
"jurisdiction"  over  acts  committed  in  certain  areas 
we  are  concerned  to  ascertain  whether  such  a  court 
commits  a  wrongful  act,  that  is  to  say,  an  act  which 
is  punishable,  actionable,  or  enjoinable  in  a  State  or 
Federal  court,  if  it  orders  the  trial  and  punishment 
of  an  Indian  who  is  before  the  court,  on  the  basis 
of  an  act  which  that  Indian  has  performed  in  the 
area  designated. 

A  question  of  jurisdiction  arises  when  an  Indian 
who  is  before  an  Indian  court  claims  that  the  judges 
of  such  court  are  acting  without  proper  authority 
and  that  such  action,  therefore,  constitutes  assault, 
false  imprisonment,  trespass,  or  some  similar  offense 
under  State  or  Federal  law.  It  is,  therefore,  neces- 
sary in  passing  upon  such  a  jurisdictional  question 
to  inquire  into  the  basis  of  authority  upon  which  an 
Indian  court  acts.  This  is  a  subject  which  has  been 
dealt  with  elsewhere  at  some  length.  The  view- 
point of  this  Department,  as  expressed  in  an 
opinion  on  "Powers  of  Indian  Tribes",  approved 
October  25,  1934  (55  I.D.  14),  is  to  the  following 
effect: 

"The  attempts  of  the  Interior  Department 
to  administer  a  rough-and-ready  sort  of  justice 
through  Courts  of  Indian  Offenses,  or  directly 
through  superintendents,  cannot  be  held  to 
have  impaired  tribal  authority  in  the  field  of 
law  and  order.  These  agencies  have  been 
characterized,  in  the  only  reported  case 
squarely  upholding  their  legality,  as  'mere 
educational  and  disciplinary  instrumentalities 
by  which  the  Government  of  the  United  States 
is  endeavoring  to  improve  and  elevate  the  con- 
dition of  these  dependent  tribes  to  whom  it 
sustains  the  relation  of  guardian.'  (United 
States  v.  Clapox,  35  Fed.  575;  and  cf.  Ex  parte 
Bi-a-lille,  12  Ariz.  150,  100  Pac.  450;  United 
States  v.  Van  Wert,  195  Fed.  974.)  Perhaps  a 
more  satisfactory  defense  of  their  legalitv  is 
the  doctrine  put  forward  by  a  recent  writer 
that  the  Courts  of  Indian  Offenses  'derive 
their  authority  from  the  tribe,  rather  than 
from  Washington.'  (W.  G.  Rice,  Jr.,  "The 
Position  of  the  American  Indian  in  the  Law 
of  the  United  States,"  16  Jour.  Comp.  Leg. 
(3d  Ser.),  Part  I,  pp.  78,  93   (1934). 


"Whichever  of  these  explanations  be  offered 
for  the  existence  of  the  Courts  of  Indian  Offen- 
ses, their  establishment  cannot  be  held  to  have 
destroyed  or  limited  the  powers  vested  by  exist- 
ing law  in  the  Indian  tribes  over  the  province 
of  law  and  order  and  the  administration  of 
civil  and  criminal  justice."    (at  page  64) 

Recognition  by  the  Supreme  Court  of  the  dual 
role  of  the  tribe  and  of  the  Interior  Department 
in  providing  disciplinary  action  over  Indians  not 
provided  for  by  Federal  criminal  statutes  is  con- 
tained in  the  holding  in  United  States  v.  Quiver, 
241  U.S.  602,  and  the  following  quotation  there- 
from   (page  605)  : 

"We  have  now  referred  to  all  the  statutes. 
There  is  none  dealing  with  bigamy,  polygamy, 
incest,  adultery  or  fornication,  which  in  terms 
refers  to  Indians,  these  matters  always  having 
been  left  to  the  tribal  customs  and  laws  and 
to  such  preventive  and  corrective  measures  as 
reasonably  could  be  taken  by  the  administra- 
tive officers." 

The  authority  of  the  Interior  Department  to 
establish  Courts  of  Indians  Offenses  as  an  adminis- 
trative means  of  educating  and  civilizing  the  In- 
dians was  analyzed  with  some  thoroughness  and 
upheld  in  the  Solictor's  memorandum  of  Febru- 
ary 28,  1935.  This  memorandum  pointed  out  the 
number  of  cases  in  which  the  authority  for  pro- 
mulgating law  and  order  regulations  by  the  De- 
partment is  taken  for  granted  by  the  courts.  Bad 
Elk  v.  United  States,  Ml  U.S.  529;  United  States  v. 
Mullen,  71  Fed.  682  (D.C.  Neb.  1895).  See  also 
United  States  v.  Taylor,  33  F.  (2d)  608,  612.  The 
authority  of  the  Department  was  found  by  the 
Solicitor  to  rest  principally  on  the  statutes  placing 
supervision  of  the  Indians  in  the  Secretary  of  the 
Interior  coupled  with  the  long  line  of  appropria- 
tion acts,  through  sixty  years,  appropriating  funds 
for  the  pay  of  Indian  judges  and  Indian  police  to 
maintain  order  on  Indian  reservations. 

The  authority  of  the  Indian  tribes  to  control  the 
conduct  of  members  of  the  tribe  through  tribal 
courts  and  other  disciplinary  agencies  has  like- 
wise been  demonstrated,  particularly  in  the  Solici- 
tor's opinion  of  October  25,  1934,  above  referred 
to  (55  I.D.  at  56-64) ,  and  has  been  unmistakably 
upheld  in  Ex  parte  Crow  Dog,  109  U.S.  556,  and 
United  States  v.  Quiver,  supra. 

Whether  the  Indian  Court  is  an  administrative 
Court  of  Indian  Offenses  or  a  tribal  court,  it  ap- 
pears that  each  has  sufficient  authority  to  include 
in  its  jurisdiction  the  trial  and  punishment  of 
offenses  by  Indians  which  were  committed  on  un- 
restricted land. 
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If,  on  the  one  hand,  Courts  of  Indian  Offenses 
be  considered,  as  suggested  in  the  Clapox  case,  to 
be  not  regular  judicial  bodies  but  "mere  educa- 
tional and  disciplinary  instrumentalities,"  the  pro- 
priety of  educational  and  disciplinary  action  which 
such  "courts"  undertake  will  depend  upon  the  re- 
lationship between  the  court  and  the  person  dis- 
ciplined. On  this  view  the  location  of  the  offense 
to  which  the  discipline  is  directed  becomes  unim- 
portant. An  Indian  Service  hospital  treats  a  dis- 
eased Indian  regardless  of  where  the  disease  was 
acquired.  An  Indian  Service  teacher  may  control 
the  conduct  of  his  pupils  and  administer  discipline 
on  a  railroad  car  traveling  through  Texas,  as  well 
as  on  restricted  Indian  land.  (See  Peck  v.  A.  T.  & 
S.  F.  Ry.  Co.,  91  S.W.  323.)  An  Indian  will  be  re- 
garded as  married  or  divorced,  a  member  of  a  given 
tribe,  an  eligible  candidate  for  a  certain  position 
or  office,  regardless  of  where  the  acts  leading  to 
such  a  personal  status  may  have  taken  place.  So, 
if  action  of  a  Court  of  Indian  Offenses  is  regarded 
as  "educational  and  disciplinary"  rather  than 
strictly  judicial,  such  action  is  not  restricted  in  its 
horizon  to  a  given  territory.  The  Indian  who  as- 
saults his  fellow-tribesman  on  fee  patented  land 
within  the  reservation  is  subject  to  disciplinary  ac- 
tion by  the  Court  of  Indian  Offenses  in  the  same 
measure  as  if  the  offense  had  been  committed  on 
restricted  Indian  land.  Perhaps  the  closest  analogy 
for  this  "educational  and  disciplinary"  theory  of 
the  functions  of  a  Court  of  Indian  Offenses  is  to 
be  found  in  the  common  law  of  domestic  rela- 
tions. The  common  law  still  confers  a  disciplinary 
power  upon  parents  with  respect  to  their  children. 
To  a  certain  extent  guardians  generally  may  ex- 
ercise such  power  over  their  wards.  In  none  of 
these  cases  is  the  exercise  of  such  authority  limited 
by  any  consideration  of  the  locality  of  the  mis- 
conduct. (See  Townsend  v.  Kendall,  4  Minn.  412, 
77  Amer.  Dec.  534.) 

In  United  States  v.  Earl,  17  Fed.  75,  it  was  held 
that  an  Indian  ward  off  the  reservation  neverthe- 
less was  in  the  charge  of  an  Indian  agent  within 
the  meaning  of  a  statute  forbidding  the  sale  of 
liquor  to  such  Indians.  In  Peters  v.  Malin,  111  Fed. 
244,  the  court  stated  that  wherever  Indians  are 
maintaining  their  tribal  relations,  the  control  and 
management  of  their  affairs  is  in  the  Federal  Gov- 
ernment irrespective  of  the  title  to  the  land  upon 
which  they  might,  for  the  time  being,  be  located. 
In  (hat  case  the  State  law  of  guardianship  was  held 
not  to  apply  to  tribal  Indians  either  at  an  indus- 
trial school  off  the  reservation  or  on  a  reservation 
the  title  to  which  was  in  the  Governor  of  Iowa. 
Moreover,  the  State  criminal  law  was  held  not  to 
apply  to  the  removal  of  a  child  from  a  reservation 
and    his    detention    from    a    Government    school, 


indicating  that  these  acts  outside  the  reservation 
were  of  concern  only  to  the  Federal  Government  be- 
cause of  the  personal  relationship  between  the 
Government  and  its  wards.  "The  relation  of  de- 
pendency existing  between  tribal  Indians  and  the 
national  government  does  not  grow  out  of  the 
ownership  of  the  land  either  by  the  Indians  or  the 
government."  (page  250.) 

This  principle  has  been  followed  in  administra- 
tive practice  since  the  beginning.  The  Superin- 
tendents and  the  Courts  of  Indian  Offenses  have 
not  in  the  past  refrained  from  using  corrective 
measures  for  violations  of  the  regulations  because 
the  violations  occurred  on  nontrust  land.  It  may 
be  doubted  whether  the  Indian  courts  have  ever 
made  a  practice  of  inquiries  into  the  title  of  the 
land  where  the  violation  occurred.  Nor  have  the 
departmental  regulations  required  such  inquiry 
and  restraint.  The  1904  law  and  order  regulations 
of  the  Indian  Office  (sections  584-591,  Regula- 
tions of  the  Indian  Office,  1904)  gave  the  Courts 
of  Indian  Offenses  original  jurisdiction  over  In- 
dian offenses,  including  participating  in  the  Sun 
Dance,  contracting  a  plural  marriage,  preventing 
the  attendance  of  children  at  school,  and  other 
misdemeanors  committed  by  Indians  "belonging  to 
the  reservation",  without  any  limitation  as  to  where 
the  offense  might  be  committed.  It  was  not  in- 
tended that  Indians  could  dance  the  Sun  Dance 
and  practice  polygamy  with  impunity  simply  be- 
cause they  did  so  on  nontrust  land.  Such  a  dis- 
tinction would  have  defeated  the  educational  pur- 
pose of  the  regulations.  On  the  contrary,  the  1904 
regulations  went  so  far  as  to  authorize  police  sur- 
veillance of  the  Indians  leaving  the  reservation 
and  to  contemplate  their  arrest  and  punishment 
for  infraction  of  the  rules  outside  the  reservation 
(sections  585-589). 

However,  whatever  may  be  the  disciplinary  au- 
thority of  the  Secretary  of  the  Interior  over  the 
conduct  of  Indian  wards  outside  an  Indian  reser- 
vation, the  Indian  reservation  itself  has  been  con- 
sidered an  area  peculiarly  set  apart  as  a  domain 
within  which  the  Federal  Government  exercises 
guardianship  over  the  Indians.  This  guardianship 
is  extended  to  all  the  Indians  within  the  reserva- 
tion, regardless  of  their  residence  or  temporary 
location  on  unrestricted  land.  In  the  early  days 
after  the  allotment  act  there  was  a  tendency  to 
withdraw  protection  from  citizen  and  fee-patented 
Indians.  This  tendency  was  later  reversed  and  Fed- 
eral guardianship  over  tribal  members  has  been 
recognized  in  spite  of  citizenship,  possession  of  fee 
patents  or  residence  on  unrestricted  land.  A  recent 
and  far-reaching  recognition  of  administrative 
supervision  over  all  Indians  within  the  boundaries 
of  the  reservation  is  found  in  the  case  of  United 
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States  v.  Dewey  County,  14  F.  (2d)  784  (D.C.,  S.D. 
1926)  ;  Aff'd  Dewey  County  v.  United  States,  2G 
F.  (2d)  435  (CCA.  8th,  1928).  The  following 
quotations  which  uphold  the  authority  of  the  De- 
partment to  make  rules  and  regulations  governing 
all  the  Indians  on  the  reservation,  particularly  fee 
patent  Indians  residing  on  fee  patented  lands,  are 
set  forth  because  of  their  peculiar  applicability  to 
the  question  involved: 

"In  the  light  of  the  plain  determination  of 
the  question  of  the  right,  the  power,  and  the 
duty  of  Congress  to  terminate  this  relation  of 
guardian  and  ward,  the  [fee  patent]  Indians 
named  in  the  complaint  must  be  held  to  be 
wards  of  the  government,  unless  there  is  leg- 
islation of  Congress  plainly  indicating  the  in- 
tent and  purpose  to  terminate  the  relation. 
Defendant  urges  consideration  of  the  Act  of 
June  25,   1910    (36  Stat.  855)    *   *   *. 

"This,  in  my  judgment,  is  far  short  of  a  con- 
gressional declaration  that  the  relationship  of 
guardian  and  ward  shall,  by  the  issuance  of 
the  [fee]  patent,  cease.  It  is  simply  a  step  rec- 
ognizing some  progress  by  the  Indian  as  being 
competent  to  handle  the  particular  piece  of 
land,  and  the  act  grants  to  him  only  the  power 
to  manage  and  dispose  of  the  particular  land. 
There  is  neither  language  plainly  expressing, 
nor  from  which  it  may  be  reasonably  inferred, 
that  there  is  any  intent  or  purpose  that  they 
should  be  taken  out  of  the  tribe  of  Indians, 
that  their  tribal  relations  should  cease,  and 
they  should  have  no  further  interest  in  the 
tribal  lands  or  in  the  moneys  to  be  paid  for 
such  lands;  that  they  should,  from  that  time 
forward,  not  be  subject  to  the  agent  provided 
for  the  band  of  Indians  to  which  they  belong, 
nor  to  the  rules  and  regulations  promulgated 
by  the  Indian  Department  as  to  the  govern- 
ment of  the  reservation  and  all  of  the  Indians 
thereon,  the  education  of  their  children,  and 
the  policy  that  the  agent  is  required  to  work 

out  with  and  for  the  members  of  the  tribes. 

#   #   # 

"In  the  absence  of  further  declaration  on  the 
part  of  Congress  that  the  guardianship  of  the 
government  shall  terminate  as  to  these  In- 
dians, it  seems  clear  that  it  must  be  so  held  as 
to  those  Indians  to  whom  [fee]  patents  have 
been  issued,  who  are  found  by  this  record  to 
be  members  of  the  Cheyenne  band  of  Sioux 
Indians;  that  they  all  had  their  allotments; 
that  they  all  resided  on  their  [fee  patent]  allot- 
ments or  near  them  within  the  original  limits 
of  the  Cheyenne  River  reservation,  and  some 
of  them  within  the  diminished  portions  there- 


of; that  all  of  said  Indians,  at  all  times  men- 
tioned in  the  complaint,  appeared  on  the  rolls 
at  the  Cheyenne  River  agency;  that  they  are 
entitled  to  participate  and  partake  of  tribal 
funds  and  of  the  rents  and  profits  of  all  tribal 
lands,  together  with  the  fact  that  the  govern- 
ment maintains  an  agency  and  agent  in  charge 
of  said  tribe  of  Indians,  including  these  par- 
ticular Indians  named  in  the  complaint,  are 
still  wards  of  the  government;  that  the  gov- 
ernment is  still  the  guardian  of  all  of  these 
Indians,  with  control  of  their  property,  ex- 
cept in  so  far  as  that  control  of  their  property 
is  released  by  the  legislation  above  referred  to, 
and  the  Indians  are  thereby  granted  the  power 
to  manage  and  control  the  particular  piece  of 
land  involved  in  the  fee-simple  patent."  (Italics 
supplied.) 

The  foregoing  authorities  make  it  clear  that  if 
Indian  courts  are  viewed  as  administrative  agen- 
cies of  the  Interior  Department,  their  authority  is 
not  limited  to  offenses  committed  on  restricted 
land. 

If,  on  the  other  hand,  the  Indian  courts  are 
viewed  as  tribal  courts,  deriving  their  power  from 
the  unextinguished  fragments  of  tribal  sovereignty, 
it  must  be  recognized  that  this  sovereignty  is  pri- 
marily a  personal  rather  than  a  territorial  sov- 
ereignty. The  tribal  court  has  no  jurisdiction  over 
non-Indians  unless  they  consent  to  such  jurisdic- 
tion. Its  jurisdiction  is  solely  a  jurisdiction  over 
persons.  We  must  therefore  be  aware  of  reading 
into  the  measure  of  this  jurisdiction  the  common 
law  principle  of  the  territoriality  of  criminal  law. 
As  was  said  in  the  case  of  Ex  parte  Tiger,  47  S.W. 
304,  2  Ind.  41, 

"If  the  Creek  Nation  derived  its  system  of 
jurisprudence  through  the  common  law,  there 
would  be  much  plausibility  in  this  reasoning. 
But  they  are  strangers  to  the  common  law. 
They  derive  their  jurisprudence  from  an  en- 
tirely different  source,  and  they  are  as  un- 
familiar with  common-law  terms  and  defini- 
tions as  they  are  with  Sanskrit  or  Hebrew." 

We  must  recognize  that  the  general  common  law 
doctrine  of  the  territoriality  of  criminal  law  has 
validity  in  practice  only  in  so  far  as  it  is  embodied 
in  our  criminal  statutes.  It  is  not  a  principle  of 
logic  or  eternal  reason.  There  are  numerous  well- 
recognized  exceptions  to  this  doctrine. 

There  are,  in  the  first  place,  certain  offenses  for 
which  citizens  of  the  United  States  are  punishable 
in  United  States  courts,  no  matter  where  the 
offenses  are  committed   (e.g.,  18  U.S.C,  Sees.  1,  5). 
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The  power  of  the  Federal  Government  to  govern 
the  conduct  of  our  citizens  abroad  by  subjecting 
them,  when  they  return  to  this  jurisdiction,  to 
trial  and  punishment  for  offenses  committed 
abroad,  has  never  been  successfully  challenged. 
(See  The  Appollon,  9  Wheat,  362,  at  370.)  If  this 
power  has  been  exercised,  in  fact,  only  in  excep- 
tional cases,  that  is  because  as  a  matter  of  policy 
it  is  generally  believed  that  the  power  to  punish 
for  extra-territorial  offenses  should  be  invoked  only 
under  special  circumstances. 

A  second  departure  from  the  general  rule  of 
territoriality  is  presented  by  the  jurisdiction  vested 
in  Congress  over  Indian  affairs.  It  is  well  settled 
that  this  Congressional  jurisdiction  does  not  apply 
simply  to  the  "Indian  country"  but  applies  to 
offenses  no  matter  where  committed: 

"The  question  is  not  one  of  power  in  the 
national  government,  for,  as  has  been  shown, 
Congress  may  provide  for  the  punishment  of 
this  crime  wherever  committed  in  the  United 
States.  Its  jurisdiction  is  coextensive  with  the 
subject-matter,— the  intercourse  between  the 
white  man  and  the  tribal  Indian,— and  is 
not  limited  to  place  or  other  circumstances." 
(United  States  v.  Barnhart,  22  Fed.   288.) 

Again,  it  is  a  matter  of  policy,  and  not  of  law, 
to  say  how  far  Congress  should  extend  its  laws  over 
Indians  "off  the  reservation."  The  Indian  liquor 
laws  are  the  outstanding  instance  of  a  jurisdiction 
not  limited  to  offenses  committed  within  the  res- 
ervation.   (25  U.S.C.   Sec.   241.) 

A  third  recognized  departure  from  the  terri- 
torial principle  is  found  in  the  application  of  Fed- 
eral laws  to  our  citizens  in  certain  Eastern  coun- 
tries. Americans  committing  offenses  in  uncivilized 
countries,  for  instance,  are  triable  before  United 
States  consuls  (22  U.S.  Code,  Sec.  180),  and  Amer- 
icans committing  offenses  in  China  are  triable  in 
the  United  States  Court  for  China  (Biddle  v. 
United  States,  156  Fed.  759)  over  which  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  ex- 
ercises appellate  jurisdiction  (22  U.S.  Code,  Sees. 
191-202) . 

A  fourth  important  limitation  upon  the  doc- 
trine of  territoriality  is  the  rule  that  in  civil  cases 
a  court  wheh  has  jurisdiction  over  the  parties  may 
consider  all  the  elements  of  the  case  regardless 
of  geographical   considerations. 

If,  then,  an  Indian  court  is  to  be  considered  a 
judicial  organ  of  Indian  tribal  sovereignty,  we  must 
recognize  that  this  sovereignty  is  not  a  strictly  ter- 
ritorial sovereignty,  but  primarily  a  personal  sov- 
ereignty. We  may  therefore  approach  the  problm 


of  defining  the  scope  of  this  sovereignty  without 
begging  the  question  by  assuming  in  advance  that 
the  sovereignty  is  limited  to  any  particular  kind 
of  land.  The  recognized  exceptions  to  the  usual 
rule  of  territoriality  are  closer  to  the  situation 
here  presented  than  the  rule  itself. 

In  defining  the  powers  of  an  Indian  tribe  we 
look  to  Federal  laws  and  treaties  not  for  the  basis 
of  sovereignty  but  for  the  limitations  on  tribal 
powers.  United  States  v.  Quiver,  241  U.S.  602; 
Talton  v.  Mayes,  163  U.S.  376;  Ex  parte  Crow  Dog, 
109  U.S.  556;  Patterson  v.  Council  of  Seneca  Na- 
tion, 245  N.Y.  433,  157  N.E.  734. 

As  was  said  in  the  opinion  of  this  Department  on 
Powers  of  Indian  Tribes,  55  I.D.  14,  at  page  19: 

"Perhaps  the  most  basic  principle  of  all  In- 
dian law,  supported  by  a  host  of  decisions  here- 
inafter analyzed,  is  the  principle  that  those 
powers  which  are  lawfully  vested  in  an  Indian 
tribe  are  not,  in  general,  delegated  powers 
granted  by  express  acts  of  Congress,  but  rather 
inherent  poivers  of  a  limited  sovereignty  which 
has  never  been  extinguished.  Each  Indian  tribe 
begins  its  relationship  with  the  Federal  Gov- 
ernment as  a  sovereign  power,  recognized  as 
such  in  treaty  and  legislation.  The  powers  of 
sovereignty  have  been  limited  from  time  to 
time  by  special  treaties  and  laws  designed  to 
take  from  the  Indian  tribes  control  of  mat- 
ters which,  in  the  judgment  of  Congress,  these 
tribes  could  no  longer  be  safely  permitted  to 
handle.  The  statutes  of  Congress,  then,  must 
be  examined  to  determine  the  limitations  of 
tribal  sovereignty  rather  than  to  determine  its 
sources  or  its  positive  content.  What  is  not  ex- 
pressly limited  remains  within  the  domain  of 
tribal  sovereignty,  and  therefore  properly  falls 
within  the  statutory  category,  'powers  vested 
in  any  Indian  tribe  or  tribal  council  by  exist- 
ing law.'  " 

In  the  absence  of  Federal  law  to  the  contrary,  it 
is  for  the  tribe  to  decide  as  a  matter  of  its  own 
public  policy  whether  members  of  the  tribe  who 
may  properly  appear  before  the  judicial  agency  of 
the  tribe,  shall  be  triable  and  punishable  for  acts 
committed  on  unrestricted  land.  The  answer  given 
to  this  question  in  the  Law  and  Order  Regulations 
approved  by  the  Secretary  of  the  Interior  Novem- 
ber 27,  1935,  and  approved  by  numerous  tribal 
councils  before  and  after  that  date,  is  unmistak- 
able. Section   1   of  Chapter  1   reads: 

"A  Court  of  Indian  Offenses  shall  have  juris- 
diction over  all  offenses  enumerated  in  Chap- 
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ter  5,  when  committed  by  an  Indian,  within 
the  reservation  or  reservations  for  which  the 
Court  is  established. 

"With  respect  to  any  of  the  offenses  enumer- 
ated in  Chapter  5  over  which  Federal  or  State 
courts  may  have  lawful  jurisdiction,  the  juris- 
diction of  the  Court  of  Indian  Offenses  shall 
be  concurrent  and  not  exclusive.  It  shall  be  the 
duty  of  the  said  Court  of  Indian  Offenses  to 
order  delivery  to  the  proper  authorities  of  the 
State  or  Federal  Government  or  of  any  other 
tribe  or  reservation,  for  prosecution,  any 
offender,  there  to  be  dealt  with  according  to 
law  or  regulations  authorized  by  law,  where 
such  authorities  consent  to  exercise  jurisdic- 
tion lawfully  vested  in  them  over  the  said 
offender. 

"For  the  purpose  of  the  enforcement  of  these 
regulations,  an  Indian  shall  be  deemed  to  be 
any  person  of  Indian  descent  who  is  a  member 
of  any  recognized  Indian  tribe  now  under 
Federal  jurisdiction,  and  a  'reservation'  shall 
be  taken  to  include  all  territory  within  reser- 
vation boundaries,  including  fee  patented 
lands,  roads,  waters,  bridges,  and  lands  used 
for  agency   purposes." 

The  question  remains,  then,  whether  this  state- 
ment of  authority  is  in  conflict  with  any  Federal 
law. 

That  the  original  sovereignty  of  an  Indian  tribe 
extended  to  the  punishment  of  a  member  by  the 
proper  tribal  officers  for  depredations  or  other  forms 
of  misconduct  committed  outside  the  territory  of 
the  tribe  cannot  be  challenged.  Certainly  we  can- 
not read  into  the  laws  and  customs  of  the  In- 
dian tribes  a  principle  of  territoriality  of  jurisdic- 
tion with  which  they  were  totally  unfamiliar,  and 
which  no  country  has  adopted  as  an  absolute  rule. 
That  Indian  tribes  friendly  to  the  United  States 
acted  to  punish  their  members  for  depredations 
committed  against  whites  outside  of  the  Indian 
country  is  a  matter  of  historical  record.  Will  any- 
one claim  that  such  punishment  was  unconstitu- 
tional? The  fact  is  that  the  United  States,  over  a 
long  period,  encouraged  the  Indian  tribes  to  help 
in  controlling  the  conduct  of  their  members  out- 
side of  the  Indian  country,  and  in  order  to  en- 
courage such  control  made  the  tribe  responsible  for 
such  individual  offenses. 

The  analysis  of  Federal  laws  applicable  to  the 
situation  under  consideration  indicates  that  the 
right  of  Indian  tribal  authorities  to  punish  errant 
members  of  the  tribe  for  offenses,  no  matter  where 
committed,  has  not  only  never  been  denied  but 
has  been  positively  recognized.  The  act  of  June  30, 


1834  (4  Stat.  731),  which  is  still  in  many  respects 
the  basis  of  Indian  administration,  placed  upon  the 
Indian  "nation  or  tribe"  the  responsibility  of  secur- 
ing redress  for  depredations  committed  by  indi- 
vidual members  of  the  nation  or  tribe  outside  of, 
as  well  as  within,  the  Indian  country.  The  section 
in  question,  as  amended  by  the  act  of  February  28, 
1859  (11  Stat.  401),  appears  today  as  section  229 
of  title  25  of  the  United  States  Code,  reading  as 
follows: 

"Sec.  229.  Injuries  to  property  by  hidians.  If 
any  Indian,  belonging  to  any  tribe  in  amity 
with  the  United  States,  shall,  within  the  In- 
dian country,  take  or  destroy  the  property  of 
any  person  lawfully  within  such  country,  or 
shall  pass  from  Indian  country  into  any  State 
or  Territory  inhabited  by  citizens  of  the  United 
States,  and  there  take,  steal,  or  destroy,  any 
horse,  or  other  property  belonging  to  any  citi- 
zen or  inhabitant  of  the  United  States,  such 
citizen  or  inhabitant,  his  representative,  at- 
torney, or  agent,  may  make  application  to  the 
proper  superintendent,  agent,  or  subagent, 
who,  upon  being  furnished  with  the  necessary 
documents  and  proofs,  shall  under  the  direc- 
tion of  the  President,  make  application  to  the 
nation  or  tribe  to  which  such  Indian  shall  be- 
long, for  satisfaction;  and  if  such  nation  or 
tribe  shall  neglect  or  refuse  to  make  satisfac- 
tion, in  a  reasonable  time  not  exceeding  twelve 
months,  such  superintendent,  agent,  or  sub- 
agent  shall  make  return  of  his  doings  to  the 
Commissioner  of  Indian  Aaffirs,  that  such  fur- 
ther steps  may  be  taken  as  shall  be  proper,  in 
the  opinion  of  the  President,  to  obtain  satis- 
faction for  the  injury.    (R.S.  Sec.  2156)  ." 

This  provision  placing  responsibility  upon  the 
tribal  authorities  for  the  wrongs  of  individual  In- 
dians committed  outside  of  the  reservation  clearly 
contemplates  that  the  tribal  authorities  will  deal 
in  proper  fashion  with  such  individual  Indians. 
While  the  occasion  that  gave  rise  to  this  legisla 
tion  may  have  disappeared,  the  judicial  basis  of 
tribal  action  which  the  legislation  assumed  has 
never  been  challenged. 

Provisions  similar  to  that  above  quoted  are  found 
in  many  treaties  with  Indian  tribes.  (See,  for  in- 
stance, Treaty  with  the  Kiowas,  etc.,  May  26,  1837 
(7  Stat.  533) ,  Sees.  3,  5;  Treaty  with  the  Coman- 
ches,  etc.,  July  27,  1853  (10  Stat.  1013),  Art.  5; 
Treaty  with  the  Rogue  River  Indians,  September 
10,  1853  (10  Stat.  1018),  Art.  6;  Treaty  with  the 
Blackfeet,  October  17,  1855(11  Stat.  657),  Art.  11.) 

Federal  laws  affecting  the  personal  status  of  In- 
dians have  no  direct  bearing  upon  our  present 
problem.  The  General  Allotment  Law  of  Febru- 
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ary  8,  1887    (24  Stat.  390)  ,  as  amended  by  the  act 
of  May  8,  1906    (34  Stat.  182) ,  provides: 

"At  the  expiration  of  the  trust  period  and 
when  the  lands  have  been  conveyed  to  the 
Indians  by  patent  in  fee,  as  provided  in  sec- 
tion 348,  then  each  and  every  allottee  shall 
have  the  benefit  of  and  be  subject  to  the  laws, 
both  civil  and  criminal,  of  the  State  or  Ter- 
ritory in  which  they  may  reside  *  *  *"  (25 
U.S.C.  Sec.  349) . 

Because  of  this  provision  fee  patent  allottees  have 
been  held  to  be  subject  to  the  laws  of  the  State 
wherever  they  may  be  within  the  reservation. 
Eugene  Sol  Louie  v.  United  States,  274  Fed.  47 
(CCA.  9th,  1921)  ;  State  v.  Monroe,  83  Mont.  556, 
274  Pac.  840  (1929).  However,  this  fact  does  not 
mean  that  so  long  as  the  fee  patent  Indians  live 
within  the  outer  boundaries  of  the  reservation  and 
maintain  tribal  relations  they  are  not  also  subject 
to  the  rules  and  regulations  of  the  Department 
and  to  the  tribal  ordinances  governing  tribal  mem- 
bers. That  they  are  so  subject  is  stated  in  the  recent 
case  of  United  States  v.  Dewey  County,  from  which 
extensive  quotations  to  this  effect  are  given  above. 

Moreover,  the  allotment  act  certainly  did  not 
make  a  fee  patented  allotment  a  place  of  sanctuary 
on  which  even  an  unallotted  member  of  the  tribe 
may  commit  offenses  without  the  risk  of  future 
punishment  by  his  tribe.  Fee  patented  lands  are 
undoubtedly  subject  to  State  jurisdiction,  but  in 
the  words  of  the  Supreme  Court,  there  is  "no  de- 
nial of  the  personal  jurisdiction  of  the  United 
States"  (United  States  v.  Celestine,  215  U.S.  278, 
291) ,  and  neither  is  there  any  denial  of  the  per- 
sonal jurisdiction  of  the  tribe.  It  is  for  the  Federal 
Government  itself  to  decide  whether  it  shall  re- 
tain jurisdiction  over  certain  offenses  by  Indians, 
e.g.,  liquor  offenses  on  fee  patented  land,  and  re- 
linquish to  the  State  jurisdiction  over  certain  other 
offenses.  Likewise,  it  is  for  the  Indian  tribe  itself, 
subject  only  to  limitation  by  Congress,  to  decide 
whether  it  shall  retain  jurisdiction  over  certain 
offenses  committed  by  members  of  the  tribe  on  such 
land. 

The  fact  that  Federal  courts  have  refrained  from 
taking  jurisdiction  of  Indian  offenses  on  fee  pat- 
ented lands  does  not  negative  the  jurisdiction  of 
the  Indian  courts.  Since  the  fallacy  of  identifying 
the  jurisdiction  of  the  one  with  the  other  is  a 
ready  one,  an  analysis  of  the  fundamental  distinc- 
tions between  them  is  desirable. 

The  Federal  District  Courts  have  been  author- 
ized by  Congress  to  exercise  jurisdiction  over  spe- 
cific crimes  committed  by  Indians  or  white  people 
against   Indians   in    the   "Indian   country"    and   in 


"Indian  reservations."  The  Federal  courts  have  no 
jurisdiction  other  than  that  granted  by  Federal 
statute.  On  the  other  hand,  the  Indian  tribes  re- 
tain all  their  original  jurisdiction  over  their  mem- 
bers except  as  may  be  limited  by  Federal  statutes. 
Likewise,  the  authority  of  the  Department  to  ex- 
ercise administrative  supervision  over  Indians  is 
not  based  upon  a  statutory  specification  of  crimes 
and  criminal  jurisdiction  but,  as  previously  indi- 
cated, upon  a  statutory  duty  of  guardianship  and 
Congressional  authorization  to  maintain  order  on 
Indian  reservations.  See  United  States  v.  Quiver, 
241  U.S.  602,  at  605. 

The  Federal  court  exercises  an  absolute  and 
exclusive  jurisdiction  over  Indians  when  their 
crimes  fall  within  the  circumstances  covered  by  the 
statutes.  There  is  no  statutory  authority  for  con- 
current jurisdiction  of  State  and  Federal  courts 
when  an  Indian  or  Indian  land  becomes  subject 
to  State  jurisdiction.  If  the  Federal  courts  have 
jurisdiction,  the  State  courts  do  not,  and  vice  versa. 
However,  there  is  no  prohibition  on  a  determina- 
tion by  the  Interior  Department  to  exercise  cor- 
rective measures  over  Indians  within  the  reserva- 
tion when  the  State  has  jurisdiction  but  refuses  to 
handle  the  case  or  upon  a  similar  determination  by 
the  tribe  that  members  uncorrected  by  State  action 
shall  be  subject  to  correction  by  the  tribal  court. 

Furthermore,  the  Federal  courts  are  exercising 
judicial  power  as  courts  established  by  Congress 
pursuant  to  the  United  States  Constitution,  whereas 
the  Department  through  the  Court  of  Indian  Offen- 
ses is  not  exercising  judicial  power  but  adminis- 
trative guardianship  powers  and  the  tribe  is  ex- 
ercising tribal  powers  over  the  persons  of  its  mem- 
bers. The  establishment  of  an  Indian  court  and 
the  extent  of  its  jurisdiction  is,  therefore,  in  both 
cases  an  administrative  policy  question.  No  court  is 
established  where  there  is  little  restricted  land. 
Courts  are  established,  however,  where  there  is 
much  restricted  land  within  a  reservation.  The 
Federal  courts  are  obligated  to  take  jurisdiction 
of  crimes  coming  within  the  Federal  statutes  upon 
restricted  lands  regardless  of  administrative  need. 
It  would  not  be  argued  that  there  is  any  obligation 
on  the  part  of  the  Department  to  provide  correc- 
tive measures  on  such  restricted  lands  if  it  is  not 
advisable  or  necessary.  In  other  words,  it  has  often 
been  recognized  that  the  jurisdiction  of  the  Fed- 
eral courts  and  of  the  Indian  courts  does  not 
coincide,  since  they  derive  their  authority  from 
different  powers  and  function  for  different  pur- 
poses. 

I  have  reviewed  the  Federal  laws  which  might 
be  viewed  as  restricting  or  limiting  the  power  of 
an  Indian  court  to  try  and  to  punish  an  Indian 
for    an    offense    committed    on    unrestricted    land 
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within  a  reservation.  I  find  no  Federal  law  impos- 
ing any  such   limitation. 

Is  there  any  provision  of  the  Federal  Constitu- 
tion that  precludes  such  exercise  of  jurisdiction? 
Would  such  an  exercise  of  authority,  in  an  area 
where  the  State  may  exercise  a  concurrent  juris- 
diction, constitute  "double  jeopardy"  and  violate 
the  Fifth  Amendment  to  the  Federal  Constitu- 
tion? 

Even  if  it  could  be  maintained,  in  the  face  of 
the  decision  in  Talton  v.  Mayes,  163  U.S.  376,  that 
constitutional  limitations  under  the  "due  process" 
clause  are  applicable  to  an  Indian  court,  there  is 
no  force  in  the  argument  that  the  exercise  of  juris- 
diction by  such  a  court  in  these  cases  would  sub- 
ject the  offender  to  "double  jeopardy."  The  fact 
that  an  offense  committed  outside  of  restricted 
Indian  lands  may  be  subject  to  punishment  in 
State  courts  does  not  make  it  unconstitutional  for 
the  court  of  another  sovereignty  to  punish  the 
same  person  for  the  same  act.  The  decided  cases 
clearly  establish  the  principle  that  an  individual 
who  in  a  single  act  offends  against  the  laws  of 
several  jurisdictions  may  be  constitutionally  pun- 
ished by  the  agencies  of  each  jurisdiction. 

In  the  cases  of  Moore  v.  Illinois,  14  How.  13,  the 
Supreme  Court,  per  Justice  Grier,  declared: 

"*  *  *  Every  citizen  of  the  United  States 
is  also  a  citizen  of  a  State  or  territory.  He  may 
be  said  to  owe  allegiance  to  two  sovereigns, 
and  may  be  liable  to  punishment  for  an  in- 
fraction of  the  laws  of  either.  The  same  act 
may  be  an  offense  or  transgression  of  the  laws 
of  both.  Thus,  an  assault  upon  the  marshal  of 
the  United  States,  and  hindering  him  in  the 
execution  of  legal  process,  is  a  high  offense 
against  the  United  States,  for  which  the  per- 
petrator is  liable  to  punishment;  and  the  same 
act  may  be  also  a  gross  breach  of  the  peace  of 
the  State,  a  riot,  assault,  or  a  murder,  and  sub- 
ject the  same  person  to  a  punishment,  under 
the  State  laws,  for  a  misdemeanor  or  felony. 
That  either  or  both  may  (if  they  see  fit)  pun- 
ish such  an  offender,  cannot  be  doubted.  Yet  it 
cannot  be  truly  averred  that  the  offender  has 
been  twice  punished  for  the  same  offense;  but 
only  that  by  one  act  he  has  committed  two 
offenses,  for  each  of  which  he  is  justly  punish- 
able. He  could  not  plead  the  punishment  by 
one  in  bar  to  a  conviction  by  the  other;  con- 
sequently, this  court  has  decided,  in  the  case 
of  Fox  v.  The  State  of  Ohio,  (5  How.  432)  that 
a  State  may  punish  the  offense  of  uttering  or 
passing  false  coin,  as  a  cheat  or  fraud  prac- 
ticed on  its  citizens;  and,  in  the  case  of  the 
United  States  v.  Marigold,   (9  How.  560)    that 


Congress,  in  the  proper  exercise  of  its  au- 
thority, may  punish  the  same  act  as  an  offense 
against  the  United  States."    (at  page  20) 

Again  in  the  case  of  United  States  v.  Lanza,  260 
U.S.  377,  the  Supreme  Court,  per  Taft,  C.  J.,  de- 
clared: 

"The  defendants  insist  that  two  punishments 
for  the  same  act,  one  under  the  National  Pro- 
hibition Act  and  the  other  under  a  state  law, 
constitute  double  jeopardy  under  the  Fifth 
Amendment;  and  in  support  of  this  position  it 
is  argued  that  both  laws  derive  their  force  from 
the  same  authority,— the  second  section  of  the 
Amendment,  —and  therefore  that  in  principle 
it  is  as  if  both  punishments  were  in  prosecu- 
tions by  the  United  States  in  its  courts."  (at 
pages  379  and  380) 

"We  have  here  two  sovereignties,  deriving 
power  from  different  sources,  capable  of  deal- 
ing with  the  same  subject-matter  within  the 
same  territory.  Each  may,  without  interference 
by  the  other,  enact  laws  to  secure  prohibition, 
with  the  limitation  that  no  legislation  can  give 
validity  to  act  prohibited  by  the  Amendment. 
Each  government  in  determining  what  shall  be 
an  offense  against  its  peace  and  dignity  is  ex- 
ercising its  own  sovereignty,  not  that  of  the 
other."    (at  page  382) 

In  view  of  these  decisions  of  the  United  States 
Supreme  Court  it  is  clear  that  the  fact  an  act 
is  punishable  in  State  courts  is  no  bar  to  punish- 
ment in  an  Indian  court.  There  remains,  of  course, 
a  question  of  public  policy  to  be  considered  in 
asserting  jurisdiction  over  acts  which  are  subject  to 
another  jurisdiction.  This  question  is  met  by  a 
specific  provision  in  the  Law  and  Order  Regula- 
tions above  set  forth,  under  which  cases  in  which 
Indian  tribal  jurisdiction  is  concurrent  with  State 
jurisdiction  are  to  be  turned  over  to  State  authori- 
ties, if  such  authorities  are  willing  to  exercise 
jurisdiction.  This  is  undoubtedly  a  reasonable  pro- 
vision in  view  of  the  fact  that  the  State  may  be  in 
many  cases,  unwilling  to  exercise  even  an  ad- 
mitted jurisdiction  over  Indians  with  respect  to 
acts  committed  on  unrestricted  Indian  lands  within 
a  reservation. 

It  should  further  be  noted  that  the  Law  and  Or- 
der Regulations  do  not  purport  to  cover  offenses 
committed  outside  of  Indian  reservations.  There 
is  therefore  no  immediate  occasion  to  consider  the 
legal  and  administrative  problems  that  would  be 
raised  by  any  such  exercise  of  jurisdiction.  It  is 
enough  for  our  present  purposes  to  note  that  the 
exercise  of  jurisdiction  by  an  Indian  court,  under 
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the  departmental  law  and  order  or  tribal  codes, 
does  not  diminish  the  jurisdiction  of  State  courts, 
does  not  subject  the  offender  to  "double  jeopardy," 
and  is  not  prohibited  by  any  known  Federal 
statute. 

There  remains  the  final  question  whether  the 
action  of  an  Indian  court  in  trying  and  punishing 
an  Indian  for  an  offense  committed  within  the 
jurisdiction  of  the  State  courts  may  violate  any 
State  law.  While  it  is  impossible  to  decide  an  issue 
of  this  sort  in  the  abstract  with  entire  certainty,  it 
is  enough  to  say  that  I  know  of  no  State  legislation 
which  would  interfere  with  such  exercise  of  juris- 
diction by  an  Indian  court,  and  since  the  matter 
is  one  that  concerns  the  relations  between  an  In- 
dian and  his  tribe  it  would  appear  to  be  a  matter 
on  which  State  legislation  would  be  ineffective. 
Worcester  v.  State  of  Georgia,  6  Pet.  514;  United 
States  v.  Quiver,  241  U.S.  602;  United  States  v. 
Hamilton,  233  Fed.  685;  In  re  Blackbird,  109  Fed. 
139;  In  re  Lincoln,  129  Fed.  247;  and  see  Opinion 
M.  28568,  approved  December  11,  1936,  on  the 
right  of  State  game  wardens  to  make  searches  on 
an  Indian  reservation. 

In  view  of  the  foregoing  authorities,  I  am  of 
the  opinion  that  an  Indian  court  which  orders  the 
trial  and  punishment  of  an  Indian  before  the  court, 
on  the  basis  of  acts  committed  on  unrestricted 
lands  within  an  Indian  reservation,  does  not  offend 
against  any  State  or  Federal  law.  The  first  question 
proposed  is  therefore  to  be  answered  in  the  affirma- 
tive. 

II. 

Jurisdiction  over  Acts  Committed  Outside 

of  Indian  Reservation 

In  view  of  the  fact  that  the  existing  Law  and 
Order  Regulations  and  tribal  codes  restrict  the 
jurisdiction  of  Indian  courts  to  acts  committed 
within  an  Indian  reservation,  and  in  view  of  the 
fact  that  no  amendments  to  extend  such  jurisdic- 
tion over  lands  outside  of  Indian  reservations  are 
before  the  Department,  the  question  of  the  legality 
of  such  jurisdiction  need  not  be  answered  at  this 
time. 

III. 
Arrests  on  Unrestricted  Lands 

The  legality  of  an  arrest  made  by  an  Indian 
police  officer  on  unrestricted  lands  within  an  In- 
dian reservation  will  ordinarily  be  tested  by  an 
action  for  false  imprisonment  brought  in  the  courts 
of  the  State.  It  will  help  us  to  avoid  some  of  the 
confusions  that  have  grown  up  around  the  term 
"jurisdiction"  if  we  fix  our  attention  upon  the 
concrete  question  of  the  liability  of  an  Indian 
police  officer  for  an  arrest  of  an  Indian  who  is  sub- 
ject to  the  jurisdiction  of  an  Indian  court,  where 


such    an    arrest    takes    place    on   unrestricted    land 
within  the  boundaries  of  the  reservation. 

The  question  may  then  first  be  considered  as  one 
of  State  law. 

There  is  no  dispute  as  to  the  general  rule  that 
when  the  peace  officer  of  one  sovereignty  is  outside 
the  territory  of  that  sovereignty,  he  is  only  a  private 
citizen  and  can  make  arrests  only  as  a  private 
citizen  and  only  for  violation  of  the  laws  obtain- 
ing in  that  territory.  Any  other  arrest  or  detention 
by  such  an  officer  will  amount  to  false  imprison- 
ment. To  this  general  principle,  however,  there  are 
many  exceptions  established  by  statute  or  by  com- 
mon law. 

There  are,  in  the  first  place,  certain  personal 
relationships  which  justify  arrest  or  detention  with- 
out regard  to  locality.  The  most  notable  example 
of  such  a  relationship  is  that  under  which  military 
and  naval  authorities  are  empowered  to  arrest,  de- 
tain or  discipline  soldiers  and  sailors  wherever  they 
may  be.  Likewise,  the  commander  of  a  ship  may 
exercise  similar  powers  over  the  crew,  and  in  case 
of  extreme  necessity,  over  passengers  as  well.  A 
similar  rule  has  been  applied  to  railroad  conductors 
in  relation  to  passengers.  (See  Peck  v.  A.  T.  if  S.  F. 
Railway  Company,  91  S.W.  323.)  Similarly,  a 
patent  may  exercise  custody  over  a  child,  school 
authorities  may  detain  pupils,  custodians  of  insti- 
tutions may  impose  confinement  upon  those  com- 
mitted to  their  care,  and  generally  speaking,  a 
guardian  may  assert  custody  over  his  ward,  without 
thereby  becoming  liable  in  damages  or  punishable 
in  the  criminal  courts.  In  all  these  cases  the  cus- 
tody is  justified  by  the  relationship  between  the 
parties,  which  is  not  limited  to  a  particular  locality. 
Thus,  in  the  case  of  Townsend  v.  Kendall,  4  Minn. 
412,  77  Am.  Dec.  534,  it  was  held  that  a  guardian 
appointed  in  Ohio  who  followed  his  ward  into 
Minnesota  and  there  took  custody  of  the  ward  was 
not  liable  in  an  action  for  false  imprisonment.  The 
court  declared: 

"The  power  once  conferred  follows  the  per- 
son of  the  ward.  It  would  lead  to  great  incon- 
venience if  it  should  be  held  that  a  guardian 
could  not  exercise  his  authority  or  be  recog- 
nized outside  of  the  State  or  locality  of  his 
appointment.  Such  a  ruling  would  embarrass 
the  guardian  in  investing  the  funds  of  his  ward 
in  securities  of  other  States,  and  render  it  neces- 
sary that  he  should  be  reappointed  in  every 
State  or  country  through  which  he  should  pass 
with  his  ward  in  traveling,  if  an  emergency 
should  arise  in  which  it  became  necessary  to 
assert  his  authority.  *  *  *  we  think  the  better 
rule  is,  upon  principle  and  authority,  to  recog- 
nize the  foreign  appointment  of  a  guardian  as 
creating  that  relation  between   the  parties  in 
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this  State,  subject,  of  course,  to  the  laws  of  this 
State,  as  to  any  exercise  of  power  by  virtue  of 
such  relation  either  as  to  the  person  or  prop- 
erty of  the  ward." 

A  second  exception  to  the  general  rule  that  ar- 
rest or  detention  must  be  justified  by  the  law  of  the 
locality  has  been  established  by  statute  in  border- 
line cases  where  a  strict  application  of  the  rule  of 
territoriality  would  interfere  with  practical  law  en- 
forcement. Thus,  in  the  case  of  Helm  v.  Common- 
wealth, 81  S.  W.  270,  271  (Ky.),  the  court  de- 
clared: 


Indian"  in  his  relationship  to  his  tribe  and  to  the 
United  States.  On  this  point,  the  decision  in  Town- 
send  v.  Kendall  cited  above,  is  extremely  persua- 
sive. 

In  the  third  place,  we  recognize  that  the  incon- 
veniences which  have  led  courts  and  legislatures  to 
tecognize  exceptions  to  the  rule  of  territoriality  ex- 
ist in  a  significant  degree  on  a  checkerboarded 
Indian  reservation.  If  the  power  to  make  an  arrest 
were  controlled  by  questions  of  land  tenure,  we 
should  have  what  has  been  called  "government  in 
spots."  In  the  case  of  State  v.  Lott,  21  Idaho  646, 
the  court  declared: 


"The  rule  is  admitted  that  ordinarily  an 
officer's  authority  is  limited  to  the  district  which 
elected  him,  but  this  is  a  matter  within  the 
legislative  control,  and  his  authority  may  by 
the  Legislature  be  made  coextensive  with  his 
county,  although  he  is  elected  by  one  of  its  sub- 
divisions." 

See  to  the  same  effect  State  v.  Seery,  95  Iowa  652,  64 
N.  W.  631. 

These  examples  are  cited  simply  to  show  that  the 
question  of  whether  agents  of  another  jurisdiction 
may  make  arrests  within  the  jurisdiction  of  a  given 
State  is  something  which  that  State  can  decide  for 
itself.  There  is  no  constitutional  obstacle  to  prevent 
a  State  from  allowing  agents  of  another  sover- 
eignty to  detain  or  arrest  persons  who  have  a  pe- 
culiar relationship  to  that  sovereignty. 

If  the  question  is  thus  considered  one  of  local 
law  within  the  State  in  which  the  reservation  is 
situated,  no  categoric  answer  to  the  question  that 
is  put  to  me  can  be  made  for  all  States.  It  may  be 
helpful,  however,  to  suggest  certain  general  con- 
siderations upon  the  basis  of  which  the  detention  or 
arrest  of  an  Indian  by  an  Indian  police  officer  on 
land  which  is  not  restricted  may  be  justified  where 
the  laws  of  the  State  are  silent  or  ambiguous  on  the 
point. 

In  the  first  place,  it  should  be  recognized  that  the 
general  rule  that  a  police  officer  has  authority  only 
within  the  territory  of  the  sovereignty  that  he  serves 
is  not  completely  applicable  to  a  police  officer  of  an 
Indian  reservation,  for  the  reason  that  his  authority 
is  primarily  a  personal  rather  than  a  territorial 
authority.  This  personal  relationship  does  not  de- 
pend for  its  existence  upon  the  tenure  of  the  land 
upon  which  the  arrest  is  made.  Peters  v.  Malin, 
supra. 

In  the  second  place,  it  should  be  pointed  out  that 
in  an  action  for  false  imprisonment  the  existence  of 
a  personal  relationship  justifying  custody  is  a  de- 
fense. The  authorities  which  set  forth  the  bases  of 
such  a  relationship  cover,  in  principle,  the  "ward 


"If,  on  the  other  hand,  the  State  has  juris- 
diction everywhere  except  on  an  Indian  allot- 
ment, it  would  be  'government  in  spots'  only, 
and  the  civil  and  police  officers  of  the  State 
would  have  to  go  armed  with  the  latest  revised 
maps  and  plats  from  the  General  Land  Office 
in  order  to  know  where  and  when  they  could 
exercise  the  authority  of  the  State  in  bringing 
offenders  against  its  laws  to  justice." 

In  view  of  the  serious  inconvenience  that  would 
be  created  by  any  such  limitation  upon  the  power 
to  make  arrests  on  a  checkerboarded  reservation,  it 
should  require  an  unmistakable  statute  or  a  clear 
judicial  decision  to  justify  the  position  that  an  In- 
dian police  officer  has  no  authority  over  a  "ward 
Indian"  on  unrestricted  land  within  the  reserva- 
tion. 

Aside  from  the  fact  that  under  State  law  an  In- 
dian policeman  may  be  privileged  to  arrest  a  tribal 
member  on  unrestricted  land  within  the  reservation 
for  violation  of  departmental  regulations  and  tribal 
ordinances,  such  an  arrest  may  be  said  to  be  posi- 
tively sanctioned  by  Federal  law. 

Since  the  Indian  Department  Appropriation  Act 
of  May  27,  1878  (20  Stat.  63,  86),  Congress  has 
annually  appropriated  funds  for  the  pay  of  Indian 
police  to  be  employed  in  "maintaining  order."  For 
more  than  twenty  years,  in  the  period  approxi- 
mately from  1890  to  1910,  the  purpose  of  the  em- 
ployment of  the  police  was  described  as  follows: 
"to  be  employed  in  maintaining  order  and  pro- 
hibiting illegal  traffic  in  liquor  on  the  several  In- 
dian reservations  and  within  the  Territory  of 
Alaska,  in  the  discretion  of  the  Secretary  of  the  In- 
terior." For  approximately  the  next  twenty  years 
their  function  was  described  simply  as  "maintain- 
ing order"  with  no  specification  of  locality.  The 
appropriation  act  of  May  9,  1938  (Public  No.  497, 
75th  Congress,  3d  session)  appropriates  a  fund  for 
"maintaining  law  and  order  on  Indian  reservations" 
including  the  pay  of  judges  of  Indian  courts  and 
Indian  police. 
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These  acts  place  an  obligation  upon  the  Interior 
Department  to  provide  for  the  maintenance  of 
order  among  the  Indians,  at  least  within  the  reser- 
vations, if  not  without,  and  leave  to  administrative 
discretion  the  direction  of  the  Indian  police  and 
the  determination  of  the  means  necessary  to  ac- 
complish the  end.  If  it  is  necessary  to  the  mainte- 
nance of  order  within  an  Indian  reservation  for  the 
Indian  police  to  arrest  an  Indian  anywhere  within 
the  reservation  for  violation  of  the  departmental 
regulations  or  tribal  laws,  authority  for  the  action 
of  the  Indian  police  is  found  in  these  acts.  In  this 
connection  it  must  be  remembered  that  these  acts 
have  been  passed  annually  for  sixty  years  in  the 
light  of  continued  administrative  practice  and  must 
be  said  to  recognize  and  accept  that  practice.  The 
past  administrative  practice  has  been  to  enforce  the 
departmental  regulations  against  the  Indians  every- 
where within  the  reservations,  whether  by  arrest  or 
by  the  reduction  of  rations,  as  in  the  early  days,  or 
by  other  appropriate  means.  This  practice  was  im- 
plicit in  the  1904  Law  and  Order  Regulations  and 
was  made  more  explicit  in  section  1  of  chapter  1  of 
the  1935  Law  and  Order  Regulations  which  pro- 
vided that  "For  the  purpose  of  the  enforcement  of 
these  regulations,  *  *  *  a  'reservation'  shall  be  taken 
to  include  all  territory  within  reservation  boun- 
daries *   *   *." 

It  has  already  been  noted  in  considering  ques- 
tion 1  above  that  the  entire  Indian  reservation 
has  been  viewed  as  an  administrative  unit,  for 
purposes  of  enforcing  the  Law  and  Order  Regu- 
lations of  the  Department  or  the  ordinances  of 
the  Indian  tribe.  This  principle,  we  have  noted, 
was  recently  expressed  in  the  case  of  United 
States  v.  Dewey  County,  which  described  fee  pat- 
ent Indians  on  fee  patent  lands  as  subject  to  the 
rules  and  regulations  of  the  Department  for  "the 
government  of  the  reservation."  The  same  consider- 
ations which  lead  to  the  view  that  such  Indians  are 
subject  to  regulations  for  the  "government  of  the 
reservation"  lead  to  the  parallel  conclusion  that 
such  Indians  are  subject  to  arrest  where  arrest  is 
authorized  under  statutes  providing  for  "maintain- 
ing law  and  order  on  Indian  reservations."  If  In- 
dians generally  are  subject  to  administrative  con- 
trol anywhere  within  the  reservation,  regardless  of 
the  status  of  the  land  on  which  they  are  found,  it  is 
reasonable  to  conclude  that  they  are  also  subject  to 
arrest  anywhere  within  the  reservation,  as  a  neces- 
sary means  to  the  exercise  of  that  control. 

In  view  of  the  foregoing  analysis,  1  am  of  the 
opinion  that  there  is  no  legal  reason  to  repeal  or 
modify  the  existing  Law  and  Order  Regulations  so 
far  as  they  deal  with  the  matter  of  arrests  by  Indian 
police  officers.  Specific  questions  that  may  arise  in 
various  jurisdictions  on  the  basis  of  the  statutes  or 


common  law  of  the  various  States  will  be  dealt  with 
as  they  arise,  in  the  light  of  the  foregoing  general 
considerations  and  such  special  circumstances  as 
may  be  involved  in  the  particular  case. 

IV. 

Arrests  Outside  of  a  Reservation 

The  Interior  Department  Appropriation  Act  of 
May  9,  1938,  is  similar  to  a  large  number  of  previ- 
ous appropriation  acts,  as  indicated  in  connection 
with  the  third  question,  in  providing  for  Indian 
police  to  maintain  order  "on  Indian  reservations." 
Such  acts  restrict  the  operations  of  the  Indian  police 
to  the  boundaries  of  the  reservations.  One  such  ap- 
propriation act  was  so  construed  by  the  Attorney 
General  in  his  opinion  of  August  28,  1886  (18  Ops. 
Atty.  Gen.  440)  ,  in  which  he  informed  the  Interior 
Department  that  the  Indian  police  had  no  ex 
officio  jurisdiction  beyond  the  reservation  bound- 
aries in  view  of  the  provisions  of  the  appropriation 
act.  Under  existing  laws  and  regulations,  therefore, 
the  fourth  question  proposed  must  be  answered  in 
the  negative. 

Frederic  L.  Kirgis, 

Acting  Solictor. 


Approved:  May  2,  1939. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Klamath  Enrollment  Applications- 
Question  of  Enrollment  of  Certain 
Indians  by  Birth  Rather  Than  by 
Adoption 

May  20,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  the  17  applications  for 
enrollment  with  the  Klamath  Tribe  submitted  for 
the  approval  of  the  Secretary  of  the  Interior.  In 
each  case  in  which  the  application  was  approved 
by  the  tribal  enrollment  committee  that  committee 
recommended  that  the  enrollment  be  by  adoption 
and  this  recommendation  was  approved  by  the 
Klamath  General  Council  and  the  Superintendent 
of  the  Klamath  Agency.  The  Indian  Office,  how- 
ever, has  recommended  that  10  of  these  applicants 
be  enrolled  from  birth  rather  than  by  adoption. 
Enrollment  by  adoption  would  mean  that  the 
applicants    would    be    considered    tribal    members 
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from  the  date  of  the  approval  of  their  adoption  by 
the  Klamath  General  Council  whereas  enrollment 
from  birth  would  entitle  the  applicant  to  be  con- 
sidered a  member  from  the  time  of  his  birth  with 
a  right  to  share  in  all  payments  made  since  that 
time. 

In  spite  of  the  fact  that  the  Department  on  Sep- 
tember 25,  1936,  approved  a  similar  change  in  the 
kind  of  enrollment  from  that  recommended  by  the 
General  Council,  it  is  my  opinion  that  the  De- 
partment is  not  privileged  to  enroll  an  applicant 
by  birth  who  has  been  accepted  by  the  tribe  only 
for  enrollment  by  adoption.  Such  action  would 
constitute  the  creation  of  membership  rights  with- 
out the  consent  of  the  tribe  and  would  be  con- 
trary to  the  ruling  made  in  my  memorandum  to 
the  Commissioner  of  Indian  Affairs  of  December 
18,  1937,  concerning  the  enrollment  of  children 
with  the  Prairie  Band  of  Potawatomie  Indians.  In 
that  memorandum  I  held  that  the  Department  may 
approve  or  disapprove  changes  in  membership  of 
a  tribe  made  by  the  tribal  authorities  but  that  the 
Department  could  not  itself  create  membership 
rights  over  the  protest  or  without  the  sanction  of 
the  tribal  authorities. 

The  applicants  in  the  instant  case  seek  to  be  en- 
rolled prior  to  June  1,  1939,  in  order  that  they  may 
share  in  the  payment  to  tribal  members  authorized 
by  the  act  of  June  1,  1938  (52  Stat.  605).  That 
act  provides  that  no  member  of  the  tribe  shall  re- 
ceive the  payment  who  shall  not  be  enrolled  within 
one  year  from  the  date  of  the  enactment  of  the  act. 
In  view  of  the  limited  time  I  suggest  that  the  In- 
dian Office  follow  the  action  of  the  Klamath  Tribe 
and  the  Superintendent  and  recommend  the  en- 
rollment of  the  applicants  by  adoption,  without 
prejudice,  however,  to  the  applicants  to  have  their 
enrollment  changed  to  that  of  enrollment  by  birth 
in  place  of  by  adoption  if  and  when  the  Klamath 
General   Council   consents   thereto. 

Nathan  R.  Margold, 

Solicitor. 


Continuation  of  Allotment  Activities 
at    Fort    Peck    Reservation— Rejection 
of  IRA  Implications 
M-30256  May  31,  1939. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  referred  to  me  for  an  opinion  several 
questions  raised  by   the  Indian   Office  concerning 


the  continuance  of  allotment  activities  on  the  Fort 
Peck  Indian  Reservation.  The  facts  bearing  upon 
the  questions  may  be  briefly  outlined  as  follows: 

The  original  allotment  of  the  reservation  was 
undertaken  pursuant  to  the  act  of  May  30,  1908 
(35  Stat.  558) ,  which  authorized  and  directed  the 
Commissioner  of  Indian  Affairs  to  cause  allotments 
to  be  made  under  the  general  allotment  laws  to 
all  the  Indians  belonging  on  the  reservation.  The 
surplus  lands  were  to  be  opened  to  disposal  and 
a  system  for  the  disposition  of  the  entire  reserva- 
tion was  provided  for  in  the  act.  In  accordance 
with  this  act  allotments  were  made  to  all  the  In- 
dians living  at  a  certain  date. 

The  act"  of  August  1,  1914  (38  Stat.  593),  au- 
thorized the  Secretary  to  make  allotments  to  chil- 
dren on  the  reservation  who  had  not  received 
allotments,  as  long  as  any  of  the  surplus  lands  re- 
mained undisposed  of.  Since  the  questions  raised 
by  the  Indian  Office  center  around  the  interpreta- 
tion of  this  act  of  1914,  the  relevant  provision 
thereof  is  quoted: 

"*  *  *  Proxrided,  That  the  Secretary  of  the 
Interior  is  hereby  authorized  to  make  allot- 
ments in  accordance  with  the  provisions  of  the 
Act  of  May  thirtieth,  nineteen  hundred  and 
eight  (Thirty-fifth  Statutes,  page  five  hundred 
and  fifty-eight)  ,  to  children  on  the  Fort 
Peck  Reservation  who  have  not  received,  but 
who  are  entitled  to,  allotments  as  long  as  any 
of  the  surplus  lands  within  said  reservation  re- 
main undisposed  of,  such  allotments  to  be 
made  under  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  prescribe." 

For  the  purpose  of  carrying  out  this  provision 
the  Secretary  of  the  Interior  issued  instructions  on 
August  19,  1914,  to  the  Superintendent  of  the  Fort 
Peck  Agency  to  allot  each  child  in  accordance  with 
the  1908  act  as  long  as  the  surplus  lands  remained 
undisposed  of.  The  Superintendent  was  directed  to 
make  official  allotment  selections,  to  notify  the 
local  land  office  of  the  land  selected,  and  to  submit 
regularly  a  schedule  of  allotments  to  the  Depart- 
ment with  a  certification  that  they  had  been  made 
in  accordance  with  the  governing  acts. 

After  these  instructions  were  issued,  a  schedule  of 
allotment  selections  was  annually  submitted  and 
approved  through  the  year  1933.  On  February  15, 
1934,  the  Superintendent  submitted  thirteen  tim- 
ber selections  and  was  instructed  by  office  letter  of 
April  10,  1934,  that  the  Department  did  not  favor 
further  allotment  of  the  reservation  and  that  the 
selections  should  be  made  a  matter  of  record  for 
future  reference.  The  Superintendent  then  re- 
ported  that    140  grazing   allotments   had  been   se- 
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lected  prior  to  the  notification  of  April  10  of  the 
policy  of  the  Department  and  he  asked  advice  con- 
cerning the  right  of  use  and  occupancy  of  these 
selections  and  the  disposition  of  rentals  therefrom. 
He  was  instructed  by  office  letter  of  June  28,  1934, 
that  the  rentals  should  be  treated  as  tribal  pro- 
ceeds. 

Shortly  thereafter  the  Indians  of  the  Fort  Peck 
Reservation  rejected  the  application  of  the  Indian 
Reorganization  Act  (act  of  June  18,  1934,  48  Stat. 
984)  and  the  question  arose  whether  allotment  of 
the  surplus  lands  could  and  should  be  discontinued 
despite  the  fact  that  section  1  of  the  Indian  Reorga- 
nization Act,  prohibiting  further  allotment  of  In- 
dian lands,  did  not  apply  to  the  reservation.  The 
determination  of  the  Indian  Office,  embodied  in 
the  letter  of  June  7,  1935,  to  the  Superintendent, 
was  that  further  allotment  activity  on  the  Fort 
Peck  Reservation  would  be  contrary  to  the  policy 
of  the  Department  to  preserve  lands  in  tribal  own- 
ership, particularly  as  the  lands  of  this  reservation 
were  not  susceptible  of  effective  individual  use. 
The  Superintendent  was  instructed  to  make  no 
further  allotment  selections  and  was  informed  that 
the  unapproved  allotment  selections  would  not  be 
submitted  for  approval.  The  Solicitor  advised  the 
I  Indian  Office  by  a  memorandum  of  September  16, 
1935,  that  he  was  not  convinced  of  the  authority 
of  the  Secretary  of  the  Interior  to  deny  approval 
for  reasons  of  land  policy  to  allotment  selections 
already  made. 

The  persistence  of  the  Indians  in  seeking  the 
approval  of  the  pending  allotment  selections  and 
the  continuance  of  allotment  of  the  surplus  lands 
has  caused  the  submission  of  the  present  questions 
for  an  opinion  of  the  Solicitor.  The  questions  will 
be  answered  in  the  order  in  which  they  have  been 
presented. 

1.  "If  under  existing  law  allotments  can  be 
made  on  the  Fort  Peck  Reservation,  is  the 
present  authority  of  law  a  continuing  one 
under  which  allotments  may  be  made  indef- 
initely?" 


Under  existing  law  allotments  may  be  made  on 
the  Fort  Peck  Reservation  and  the  authority  for 
making  such  allotments  will  continue  until  further 
act  of  Congress  or  until  the  surplus  lands  have  been 
completely  disposed  of.  Since  the  Indians  rejected 
the  application  of  the  Indian  Reorganization  Act, 
there  is  no  prohibition  on  the  making  of  allotments 
applicable  to  the  reservation.  The  conclusion  is  for- 
tified by  the  act  of  June  15,  1935  (49  Stat.  378) , 
which  provided  that  all  laws  affecting  any  Indian 
reservation  which  voted  to  exclude  itself  from  the 
application  of  the  Indian  Reorganization  Act  shall 


be  deemed  to  have  been  continuously  effective  as  to 
such  reservation  notwithstanding  the  passage  of  that 
act.  Accordingly,  the  Secretary  has  authority  under 
the  act  of  1914,  above  quoted,  to  continue  allot- 
ments to  children  on  the  Fort  Peck  Reservation. 

2.  "May  the  Secretary  of  the  Interior  in  his 
discretion  decline  to  approve  allotment  selec- 
tions made  under  the  acts  referred  to?" 

Where  allotment  selections  have  been  duly  made 
under  authority  of  the  Department  and  pursuant  to 
its  official  instructions  and  in  accordance  with  a 
course  of  allotment  on  the  reservation,  in  my 
opinion  it  is  probable  that  a  court  would  hold  that 
the  Secretary  cannot  decline  to  approve  particular 
selections  because  of  a  subsequent  change  in  land 
policy.  His  authority  to  disapprove  such  selections 
would  be  limited  to  disapproving  particular  selec- 
tions not  entitled  to  approval  because  of  error  or 
the  ineligibility  of  the  applicant  or  other  such 
reason.  I  base  my  opinion  on  the  fact  that  when  an 
official  allotment  selection  has  been  duly  made  in 
accordance  with  the  laws  and  regulations  at  the 
time  of  the  selection,  in  ordinary  circumstances  the 
selector  acquires  a  certain  property  interest  in  the 
land  and  a  right  to  the  perfection  of  his  title  which 
courts  will  protect. 

An  Indian  eligible  for  allotment  who  has  not 
properly  selected  an  allotment  under  the  instruc- 
tions of  the  Interior  Department  has  only  a  float- 
ing right  to  an  allotment  which  is  not  inheritable 
and  which  give  him  no  vested  interest  in  any  land. 
La  Roque  v.  United  States,  239  U.S.  62;  Woodbury 
v.  United  States,  170  Fed.  302,  CCA.  8th,  1909. 
After  proper  selection  of  an  allotment,  however,  an 
Indian  has  been  held  to  have  an  individual  inter- 
est in  the  land  with  many  of  the  incidents  of  indi- 
vidual ownership.  His  interest  is  inheritable,  trans- 
ferable within  limits,  and  deserving  of  protection 
against  adverse  claims  by  third  persons.  United 
States  v.  Chase,  245  U.S.  89;  Henkel  v.  United 
States,  237  U.S.  43;  Hy-Yu-Tse-Mil-Kin  v.  Smith, 
194  U.S.  401;  Bonifer  v.  Smith,  166  Fed.  846,  CCA. 
9th,  1909;  see  55  I.  D.  295,  at  303. 

The  cases  before  the  Interior  Department  and 
before  the  courts  which  are  of  most  concern  in  this 
problem  are  the  cases  dealing  with  the  protection  of 
an  allotment  selection  against  adverse  action  by  the 
Government,  either  by  Congress  or  by  the  Execu- 
tive. The  Department  has  taken  the  view  that  acts 
of  Congress  limiting  allotment  rights  in  "undis- 
posed of"  tribal  lands  do  not  apply  to  allotment 
selections  even  though  they  have  not  been  ap- 
proved. Fort  Peck  and  Uncompahgre  Allotments, 
53  I.  D.  538;  Raymond  Bear  Hill,  52  L.  D.  689.  In 
these  decisions  it  was  held  that  the  filing  and  re- 
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cording  of  an  allotment  selection  segregates  the 
land  from  other  disposal,  withdraws  the  land  from 
the  mass  of  tribal  lands,  and  creates  in  the  Indian 
an  individual  property  right. 

In  the  case  of  the  unapproved  Fort  Belknap  allot- 
ment selections,  55  I.  D.  295,  it  was  held  that  the 
Indian  Reorganization  Act  prohibiting  the  making 
of  allotments,  did  not  apply  to  unapproved  selec- 
tions made  under  an  allotment  act  which  had  con- 
templated the  equal  division  of  the  reservation 
among  certain  definite  persons.  The  right  to  the 
completion  of  allotments  had  become  vested  in  the 
circumstances  of  that  case.  A  different  situation  was 
discussed  in  the  Opinion  of  the  Solictor  dated  April 
8,  1937,  M.  29097,  which  held  that  a  later  act  of 
Congress  could  constitutionally  prohibit  the  com- 
pletion of  unapproved  allotment  selections  on  the 
Palm  Springs  Reservation  since  they  were  made 
under  an  act  of  Congress  which  left  the  making 
of  any  allotments  entirely  within  the  discretion  of 
the  Secretary  of  the  Interior  and  which  was  found 
to  intend  that  no  individual  interest  in  the  tribal 
patented  land  would  become  vested  until  a  trust 
patent  had  issued  to  the  individual.  The  relevant 
court  case  of  Chase,  Jr.  v.  United  States,  261  Fed. 
833,  CCA.  8th,  1919,  upheld  a  subsequent  act  of 
Congress  inconsistent  with  the  act  authorizing  al- 
lotments, but  it  did  not  appear  that  the  plaintiff  had 
made  a  correct  and  final  selection  at  the  time  the 
later  act  was  passed  or  that  any  selection  made  had 
been  made  with  the  sanction  of  the  Interior  De- 
partment. The  court  merely  stated  that,  assuming 
the  plaintiff  had  a  floating  right  in  the  unallotted 
lands,  the  right  did  not  attach  to  a  particular  tract 
until  it  had  been  definitely  located,  selected  and 
set  apart  to  the  allottee.  A  determination  of  when 
such  a  setting  apart  occurred  was  not  made. 

If  allotment  selections  will  be  protected  against 
restrictive  action  by  Congress,  at  least  where  the 
processes  of  allotment  have  not  been  left  com- 
pletely to  the  discretion  of  the  Secretary,  it  seems 
clear  that,  a  fortiori,  such  allotment  selections  will 
be  protected  against  changes  of  policy  made  by  the 
Department.  How  far  this  is  true  may  be  seen 
from  the  cases  dealing  with  the  protection  of  allot- 
ment selections  from  adverse  action  by  the  Interior 
Department. 

A  court  will  not  find  an  Indian  selector  entitled 
to  a  trust  patent  where  his  eligibility  is  in  question 
and  must  be  determined  by  the  Interior  Depart- 
ment as  that  is  a  matter  within  its  discretion. 
Lemieux  v.  United  States,  15  F.  (2d)  518,  CCA. 
8th,  1926.  But  a  court  will  protect  a  selector  against 
mistake  of  law  by  the  Department  in  patenting  the 
selection  to  a  third  person,  and  against  neglect  or 
misconduct  on  the  part  of  Government  officers. 
Hy-Yu-Tse-Mil-Kin    v.    Smith;    Bontfer    v.    Smith, 


supra.  In  these  cases  the  court  followed  the  equit- 
able rule  that  a  court  will  treat  as  done  what  ought 
to  have  been  done.  See  also  Woodbury  v.  United 
States,  supra,  at  306. 

The  significant  question  is,  however,  how  far 
the  courts  will  protect  a  selector  against  a  refusal 
to  approve  the  selection  for  reasons  of  policy.  There 
are  two  cases  which  hold  that  the  Department  ex- 
ceeds its  authority  to  approve  or  disapprove  an 
allotment  selection  where  the  refusal  is  based  on 
such  reasons.  In  United  States  v.  Payne,  264  U.S. 
446,  the  plaintiff  had  selected  timber  land  under 
the  instructions  of  an  allotting  agent,  but  the  De- 
partment refused  to  approve  the  selection  because 
of  a  subsequent  determination  that  timber  land 
was  too  valuable  for  allotment  purposes.  The  court 
held  that  the  General  Allotment  Act  under  which 
the  allotment  was  selected  did  not  prevent  the 
allotment  of  timber  land  and  the  United  States 
was  bound  to  discharge  its  duty  of  allotment  with 
good  faith.  In  the  decision  of  the  case  in  the  lower 
court  (284  Fed.  827,  CCA.  9th,  1922),  the  court 
argued  that  the  discretion  of  the  Interior  Depart- 
ment had  been  exercised  when  its  decision  was 
made  that  the  land  should  be  allotted,  and  that 
when  the  selection  had  been  made  the  completion 
of  the  allotment  could  not  be  made  dependent 
upon  the  character  of  the  land.  This  case  is  highly 
in  point,  since  the  refusal  to  approve  the  Fort  Peck 
selections  is  largely  based  upon  an  opinion  by  the 
Interior  Department  that  the  lands  are  not  suitable 
for  allotment  but  are  more  valuable  for  other 
purposes. 

In  the  case  of  Leecy  v.  United  States,  190  Fed. 
289,  CCA.  8th,  1911,  the  court  is  even  more  em- 
phatic in  denying  to  the  Secretary  of  the  Interior 
authority  to  refrain  from  completing  allotments 
because  of  a  decision  to  use  the  land  for  other  pur- 
poses. In  that  case  the  land  selected  by  the  plaintiff 
on  the  White  Earth  Reservation  had  been  with- 
drawn by  the  Interior  Department  as  a  sawmill 
reserve  for  tribal  benefit.  The  following  quotation 
from  the  reasoning  of  the  court  is  pertinent: 

"If  *  *  *  the  Secretary  of  the  Interior  could 
withdraw  lands  from  allotment,  or  upon  his 
judgment  that  lands  authorized  to  be  allotted 
by  Congress  ought  not  to  be  allotted  refuse  to 
approve  an  allotment  submitted  for  action,  the 
very  statute  under  which  action  is  brought  [25 
U.S.C.A.,  Sec.  345]  *  *  *  would  be  practically 
nullified." 

The  court  added  that  the  argument  that  the  lands 
should  be  withheld  from  allotment  should  be  ad- 
dressed to  Congress. 

However,  in  the  recent  case  of  the  unapproved 
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allotment  selections  on  the  Palm  Springs  Reserva- 
tion (St.  Marie  v.  United  States,  24  F.  Supp.  237, 
S.D.  Cal.  1938),  the  court  reached  a  contrary  con- 
clusion based  upon  the  working  of  the  statute  un- 
der which  the  allotment  selections  were  made.  The 
statute  authorized  the  Secretary  of  the  Interior  to 
cause  allotments  to  be  made  whenever  any  of  the 
Indians  on  the  Mission  Indian  Reservations  should 
be  so  advanced  in  civilization,  in  his  opinion,  as  to 
be  capable  of  owning  and  managing  land  in  sever- 
alty. The  court  found  that  a  determination  of 
the  capacity  of  the  Indians  was  an  essential  pre- 
requisite to  the  making  of  allotments  and  could  not 
be  compelled  because  of  its  discretionary  charac- 
ter, and  that  no  determination  of  the  capacity  of  the 
Palm  Springs  Band  had  been  made.  Influenced  by 
this  feature  of  the  act,  the  court  concluded  that  the 
act  under  which  the  selections  were  made  showed 
that  it  was  not  the  intention  of  Congress  to  make 
the  selection  a  source  of  vested  right  and  that,  on 
this  ground,  the  case  should  be  distinguished  from 
contrary  cases  under  other  acts  of  Congress,  citing 
the  Payne  and  Leecy  cases. 

The  allotment  selections  in  the  instant  case  fall, 
in  my  opinion,  in  the  category  of  those  in  the 
Payne  and  Leecy  cases,  rather  than  in  the  category 
of  those  discussed  in  the  Palm  Springs  case.  The 
foregoing  analysis  has  indicated  that  a  judicial  de- 
termination of  whether  or  not  an  allotment  selec- 
tion merits  protection  against  adverse  govern- 
mental action  involves  a  weighing  of  the  equities 
in  the  light  of  the  intent  of  Congress  and  the  his- 
tory of  administrative  action.  In  the  Palm  Springs 
case  the  act  contemplated  that  no  allotments  should 
be  made  until   the  Secretary   of   the  Interior  was 

|  satisfied  of  their  advisability.  No  allotments  were 
in  fact  made  and  the  Secretary  was  clearly  not 
satisfied  of  their  advisability.  If  a  court  attempted 
to  force  the  recognition  and  completion  of  tenta- 

I  tive  selections  in  the  field,  it  would  encroach  upon 
executive  discretion.  In  the  Payne  and  Leecy  cases, 
however,  whatever  discretion  had  been  given  to  the 
Executive  as  to  the  advisability  of  allotments  had 
been  exercised  and  a  course  of  allotment  had  been 
established.  Thereafter,  individual  allotment  selec- 
tions were  approved  or  disapproved  according  to 
their  individual  merits.  In  this  situation  a  court 
could  properly  prevent,  as  an  abuse  of  discretion, 
the  failure  to  approve  an  individual  allotment 
selection,  not  because  of  its  own  demerits,  but 
because  of  extraneous  policies. 

Thus,  in  this  Fort  Peck  case,  Congress  and  the 
Secretary  of  the  Interior  had  determined  25  years 
years  ago  that  allotments  should  be  made  to  the 
children  as  they  were  born,  and  since  then  indi- 
vidual selections  have  been  approved  or  disap- 
proved on  their  own  merits.  This  legislative  and 


administrative  action  may  be  said  to  have  estab- 
lished an  equitable  right  in  the  individual  selector 
to  have  his  selection  acted  upon  according  to  the 
same  principles. 

Most  of  the  allotment  selectors  in  the  cases  cited 
tried  their  rights  to  an  allotment  in  the  Federal 
courts  pursuant  to  section  345,  Title  25,  U.S.C. 
This  forum  for  the  trial  of  a  right  to  an  allotment 
would  be  available,  I  believe,  to  the  Fort  Peck 
selectors.  In  view  of  the  protection  heretofore  ac- 
corded to  allotment  selections  and  the  probability 
that  the  court  would  hold  that  the  Interior  De- 
partment is  not  privileged  to  refuse  to  complete 
these  allotments  because  of  a  change  in  land  policy, 
in  my  opinion  the  allotment  selections  should  be 
completed. 

This  decision  does  not  dispose  of  the  question 
whether  the  Secretary  of  the  Interior  is  privileged 
to  discontinue  the  further  initiation  of  allotments 
on  the  Fort  Peck  Reservation.  In  my  memorandum 
of  September  16,  1935,  previously  mentioned,  I 
indicated  that  the  Secretary  would  have  discretion 
to  stop  such  further  allotment.  My  reason  was  that 
the  1914  act  did  not  contain  words  directing  the 
allotment  of  the  reservation  such  as  were  often  con- 
tained in  allotment  acts,  but  merely  authorized  the 
Secretary  to  make  allotments.  In  this  respect  the 
act  was  found  to  be  similar  to  the  General  Allot- 
ment Act  which  left  the  determination  of  when  the 
initiation  of  allotments  should  be  undertaken  on 
a  reservation  to  the  discretion  of  the  Executive  and 
under  which  the  Interior  Department  has  refrained 
from  allotting  numerous  reservations.  I  believe  my 
1935  decision  was  sound. 

3.  "Whether  the  large  area  of  lands  (ap- 
proximately 85,000  acres)  purchased  through 
the  Resettlement  Administration,  the  title  to 
which  is  now  in  the  United  States  but  admin- 
istration in  the  Secretary  of  the  Interior  for 
the  benefit  of  the  Indians  of  the  Fort  Peck 
Reservation,  will  also  be  subject  to  allotment 
in  the  event  such  lands  are  later,  by  appro- 
priate legislation,  added  to  and  made  a  part 
of  the  tribal  holdings  of  the  Fort  Peck  Reserva- 
tion." 

The  lands  purchased  through  the  Resettlement 
Administration  are  private  lands  within  the  res- 
ervation which  had  originally  been  disposed  of  as 
surplus  lands  or  which  were  fee  patented  allot- 
ments. Such  lands  would  not  come  within  the  pro- 
visions of  the  1914  act  which  authorizes  the  making 
of  further  allotments  of  "surplus  lands"  within  the 
reservation  which  "remain  undisposed  of."  There 
is  no  allotment  act  applying  specifically  to  the 
Fort  Peck  Reservation  which  would  authorize  the 
allotment  of  such  newly  acquired  tribal  holdings. 
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The  act  of  February  14,  1920  (41  Stat.  408,  421), 
which  authorizes  the  Indians  entitled  to  allotments 
under  existing  laws  to  select  lands  classified  as 
coal  does  not  authorize  allotments  in  addition  to 
those  allotments  authorized  by  the  1914  act,  but 
was  intended  to  permit  the  selection  of  coal  lands 
under  the  authority  of  the  1914  act.  The  terms 
of  the  General  Allotment  Act  of  February  8,  1887 
(24  Stat.  388) ,  particularly  as  extended  to  lands 
purchased  for  Indians  by  the  act  of  February  14, 
1923  (42  Stat.  1246),  are  broad  enough  to  provide 
authority  for  the  allotting  of  any  tribal  lands  within 
an  Indian  reservation,  but  it  is  doubtful  whether 
this  general  act  would  apply  to  a  reservation,  such 
as  Fort  Peck,  where  the  manner  of  allotment  and 
disposition  of  the  reservation  has  been  compre- 
hensively provided  for  in  special  legislation.  Since, 
however,  the  resettlement  lands  will  not  become 
tribal  lands  without  act  of  Congress,  all  questions 
as  to  their  availability  for  allotment  should  be 
removed  through  specific  provision  on  that  point 
in  the  legislation. 

4.  "Whether  the  undisposed  of  opened  lands 
of  this  reservation  (embracing  around  41,500 
acres)  would  also  be  subject  to  allotment  if 
and  when  restored   to  tribal  ownership." 

This  question  should  probably  be  answered  in 
the  affirmative,  since  the  restored  lands  would  con- 
tinue to  be  the  surplus  lands  within  the  reserva- 
tion remaining  undisposed  of  which  may  be  allotted 
under  the  act  of  1914.  However,  since  restoration 
of  such  lands  would  require  an  act  of  Congress,  the 
question  of  allotment  should  be  covered  in  the 
legislation. 

5.  "There  is  also  another  question;  that  is, 
certain  leasing  funds  have  been  collected  on 
many  of  the  allotment  selections  covered  by  the 
unapproved  schedule  referred  to  above.  This 
money  is  being  held  in  a  special  deposit  await- 
ing final  disposition  of  the  question  whether 
the  allotments  will  be  made  or  not.  If  the  allot- 
ments are  granted  at  this  late  date,  who  will 
be  entitled  to  this  land  leasing  money  col- 
lected after  the  selections  were  made  but  before 
the  allotments  were  approved." 

In  view  of  the  rule  stated  in  the  cases  of  Hy-Yu- 
Tse-Mil-Kin  v.  Smith;  Bonifer  v.  Smith  and  Wood- 
bury v.  United  States,  supra,  that  equity  will  treat 
as  done  what  ought  to  have  been  done,  the  rentals 
which  have  been  accruing  from  the  unapproved 
allotment  selections  should  be  placed  to  the  credit 
of  the  selectors.  This  follows   from   the  fact   that 


the  selectors  would  have  been  privileged  to  receive 
these  rentals  if  the  allotment  selections  had  been 
approved  in  the  usual  manner  in  which  previous 
allotment  selections  of  this  reservation  have  been 
approved. 

Nathan  R.  Margold, 

Solicitor. 
Approved:  May  31,  1939. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Canadian  Indians  Proposing  Employment 

of  Attorney  to  Prosecute  Claims  Against 

U.S.— Question  of  Commissioner's 

Approval 

M-30146  Supp.  June  1,  1939. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

In  my  opinion  dated  February  8  (M.  30146) ,  I 
expressed  the  belief  that  section  81,  title  25,  United 
States  Code  is  confined  in  its  scope  and  operation  to 
Indians  who  reside  in  and  are  subject  to  the  juris- 
diction of  the  United  States  and  has  no  applica- 
tion to  the  subjects  of  a  foreign  nation.  Accord- 
ingly, it  was  held  that  a  contract,  by  which  Indian 
residents  and  subjects  of  the  Dominion  of  Canada 
propose  to  employ  an  attorney  to  prosecute  claims 
against  the  United  States,  is  not  subject  to  the 
approval  of  the  Commissioner  of  Indian  Affairs 
and  the  Secretary  of  the  Interior.  Counsel  for  the 
Canadian  Pottawatomie  Indians  has  now  submitted 
a  brief  supplemented  by  a  letter  addressed  to  me 
under  date  of  May  20,  containing  arguments  that 
a  contrary  conclusion  should  be   reached. 

The  primary  contention  relied  upon  in  the  brief 
is  that  section  81,  title  25,  United  States  Code,  is 
a  statute  designed  "to  regularize  the  process  by 
which  claims  may  be  prosecuted  against  the  United 
States"  and,  as  such,  its  operation  is  internal, 
rather  than  extraterritorial,  in  regulating  the  em- 
ployment of  counsel  to  prosecute  a  claim  against 
the  United  States,  notwithstanding  the  claimants 
are  foreign  subjects.  That  is  to  say,  the  argument 
advanced  is  that  the  statute  regulates  a  purely 
domestic  matter,  namely,  the  procedure  for  pre- 
senting a  claim  against  the  United  States,  and  its 
application  to  foreign  subjects  who  are  claimants 
does  not  constitute  an  extraterritorial  application 
of  the  statute.  In  support  of  this  argument,  counsel 
relies  to  some  extent  on  the  language  of  the  section 
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extending  its  provisions  to  "Indians  not  citizens 
of  the  United  States." 

In  letter  of  May  20,  counsel  called  attention  to 
sections  1  and  2,  title  25,  United  States  Code,  com- 
mitting to  the  Secretary  of  the  Interior  and  the 
Commissioner  of  Indian  Affairs  the  management 
of  all  matters  arising  out  of  Indian  relations  and 
suggests  that  since  the  employment  of  an  attorney 
to  prosecute  the  claims  of  Canadian  Indians  against 
the  United  States  to  enforce  the  payment  of  obli- 
gations arising  out  of  treaties  made  between  the 
United  States  and  their  ancestors  is  a  matter  aris- 
ing out  of  Indian  relations,  the  contract  of  employ- 
ment would  be  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior  and  the  Commissioner  of 
Indian  Affairs. 

After  carefully  considering  the  arguments  ad- 
vanced by  counsel,  I  remain  of  the  opinion  that 
the  matter  of  employment  of  counsel  by  the 
Canadian  Pottawatomies  is  not  one  coming  within 
the  jurisdiction  of  this  Department. 

I  do  not  question  the  authority  of  Congress  to 
prescribe  the  conditions  under  which  claims  against 
the  United  States  may  be  prosecuted  in  the  courts 
of  the  United  States  even  by  citizens  of  a  foreign 
nation.  That  Congress  has  such  authority  was  rec- 
ognized in  my  opinion  of  February  8.  None  of  the 
statutes  relied  upon  by  counsel  purport  to  regulate 
the  prosecution  of  claims  against  the  United  States. 

Section  81,  title  25,  United  States  Code,  con- 
tains restrictions  and  limitations  designed  to  protect 
Indian  tribes  and  individual  Indians  against  the 
making  of  improvement  contracts.  The  reference  in 
that  section  to  "Indians  not  citizens  of  the  United 
States"  does  not  refer  to  the  subjects  of  a  foreign 
nation,  but  to  Indians  residing  in  the  United  States 
who  at  the  time  of  the  enactment  were  not  United 
States  citizens.  Elk  v.  Wilkins,  112  U.S.  94. 

Section  1  of  title  25,  United  States  Code,  creates 
the  office  of  Commissioner  of  Indian  Affairs.  Sec- 
tion 2  commits  to  the  Commissioner,  under  the  di- 
rection of  the  Secretary  agreeably  to  such  regula- 
tions as  the  President  may  prescribe,  the  manage- 
ment of  all  Indian  Affairs  and  of  all  matters  aris- 
ing out  of  Indian  relations.  As  pointed  out  in 
Rainbow  v.  Young,  161  Fed.  837,  the  authority  so 
conferred  on  the  Commissioner  was  intended  to 
be  sufficiently  comprehensive  to  enable  him,  agree- 
ably to  the  laws  of  Congress  and  to  the  supervision 
of  the  President  and  the  Secretary,  to  manage  all 
Indian  affairs,  and  all  matters  arising  out  of  In- 
dian relations,  with  a  just  regard,  not  merely  to 
the  rights  and  welfare  of  the  public,  but  also  to  the 
rights  and  welfare  of  the  Indians,  and  to  the  duty 
of  care  and  protection  owing  to  them  by  reason 
of  their  state  of  dependency  and  tutelage. 

Statutes  such  as  these  obviously  were  enacted  not 


in  an  attempt  to  regulate  the  prosecution  of  claims 
against  the  United  States,  but  in  the  exercise  of 
the  general  guardianship  powers  possessed  by  the 
National  Government  over  its  Indian  wards.  These 
guardianship  powers  obviously  do  not  extend  to 
the  subjects  of  a  foreign  nation.  The  national 
guardianship  extends  only  to  dependent  Indian 
communities  within  the  borders  of  the  United 
States.  United  States  v.  Sandoval,  231  U.S.  28,  46. 
The  theater  for  the  exercise  of  the  guardianship 
powers  is  "within  the  geographical  limits  of  the 
United  States."  United  States  v.  Kagama,  118  U.S. 
375,  384. 

The  fact  that  the  Canadian  Pottawatomies  may 
be  descendants  of  ancestors  at  one  time  subject  to 
the  jurisdiction  of  the  United  States  is  not  im- 
portant. Their  status  is  controlled,  not  by  the 
nationality  of  their  ancestors,  but  by  their  own  na- 
tionality. As  the  subjects  of  a  foreign  nation,  they 
are  without  the  scope  of  the  statutes  enacted  for 
the  protection  of  Indians  of  the  United  States.  Such 
statutes  subject  them  to  no  disability.  The  valid- 
ity of  their  contracts  made  in  their  own  country 
necessarily  must  be  determined  by  the  laws  of  that 
country.  In  their  contractual  relations  and  deal- 
ings with  others  in  this  country,  they  occupy  the 
position  of  other  alien  subjects,  enjoying  like  rights 
and  privileges.  What  these  rights  and  privileges 
may  be  need  not  be  determined  here  other  than 
to  point  out  that  the  protection  extended  to  In- 
dians of  the  United  States  by  the  statutes  under 
consideration  is  not  one  of  them.  If  these  Canadian 
Indians  are  entitled  to  the  protection  of  such 
statutes,  they  are  entitled  to  the  protection  of  all 
other  general  statutes  enacted  by  Congress  for  the 
protection  of  the  Indian  wards  of  the  United 
States.  Aborigines  of  all  other  countries  would  be 
entitled  to  like  protection.  A  construction  permit- 
ting such  a  far-reaching  result  must  be  rejected  as 
an  unreasonable  extension  of  the  guardian  and 
ward  relationship  existing  between  the  United 
States  and  the  Indians,  and  as  a  violation  of  the 
principle  announced  in  the  case  of  The  Apollon, 
9  Wheat.  362,  that,  however  general  and  compre- 
hensive the  phrases  used  in  our  municipal  laws 
may  be,  they  must  always  be  restricted  in  con- 
struction, to  places  and  persons  upon  whom  the 
legislature   have   authority    and    jurisdiction. 

I  am  convinced  that  my  former  opinion  is  cor- 
rect and  should  not  be  disturbed. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  June  1,  1939. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Colville  Indians  Right  to  Fish  in 

Waters  of  Lake  Opposite  Allotments 

Under  Lease  to  State 

July  5, 1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Superintendent  of 
the  Colville  Indian  Reservation  concerning  the 
right  of  the  State  of  Washington  to  prevent  fishing 
by  Indians  in  the  waters  of  Owhi  Lake  opposite 
Indian  allotments  under  lease  to  the  State  is  re- 
turned for  further  consideration. 

The  State  of  Washington,  it  appears,  has  for 
many  years  taken  eastern  brook  trout  from  Owhi 
Lake  for  the  purpose  of  obtaining  spawn  for  hatch- 
ing. In  return  for  this  privilege  the  State  has  placed 
in  the  lake  and  in  the  streams  of  the  Colville  In- 
dian Reservation  approximately  10  percent  of  the 
fry  hatched  from  these  eggs.  While  no  formal 
agreement  covering  this  arrangement  appears  to 
have  been  entered  into  between  the  State  and  the 
Indians  or  the  Federal  Government,  the  State  does 
have  approved  leases  on  two  trust  allotments  abut- 
ting on  Owhi  Lake  and  covering  about  one  half 
mile  of  shore  line.  These  leases  run  for  a  period 
of  two  years  from  November  I,  1937,  and  stipulate 
that  the  leases  are  made  for  "fishing  and  taking  of 
spawn  for  the  propagation  of  trout,  lessee  to  have 
use  of  shore  lands  and  building  site  only." 

The  State  has  attempted  to  prohibit  all  fishing 
on  the  spawning  beds  in  front  of  its  leased  allot- 
ments during  the  spawning  season,  and  has  caused 
two  Indians  of  the  Colville  Reservation  to  be  ar- 
rested for  violation  of  its  game  and  fish  laws.  This 
raises  the  question  of  the  jurisdiction  of  the  State 
to  enforce  its  game  and  fish  laws  against  In- 
dians who  fish  in  the  waters  of  Owhi  Lake. 

Much  of  the  discussion  in  the  proposed  letter  is 
devoted  to  the  question  whether  Owhi  Lake  is 
navigable  or  nonnavigable.  In  the  view  I  take,  how- 
ever, the  jurisdiction  of  the  State  or  the  lack  of 
it  does  not  depend  upon  the  navigability  of  the 
lake. 

The  rule  that  title  to  lands  underlying  navigable 
waters  passes  to  the  State  upon  its  admission  into 
the  Union  under  the  constitutional  principle  of 
equality  among  the  several  States  is  not  without 
exception.  One  well  established  exception  is  that 
where  the  United  States  before  creation  of  a  State 
has  granted  rights  in  or  over  navigable  waters  by 
way  of  performing  international  obligations,  or 
effecting  the  use  or  improvement  of  the  lands  for 
the  purposes  of  commerce  among  the  States  and 
with  foreign  nations,  "or  carrying  out  other  public 


purposes,"  such  rights  are  not  cut  off  by  the  subse- 
quent creation  of  the  State  but  remain  unimpaired, 
and  the  rights  which  otherwise  would  pass  to  the 
State  in  view  of  its  admission  into  the  Union  are 
restricted  or  qualified  accordingly.  Shively  v. 
Bowlby,  152  U.S.  1;  Scott  v.  Lattig,  227  U.S.  229, 
242;  United  States  v.  Bolt  Bank,  270  U.S.  49,  54, 
55.  It  is  also  well  established  that  Indian  reserva- 
tions created  prior  to  statehood  come  within  this 
exception  where  the  intent  to  include  within  the 
reservation  tide  lands  or  navigable  waters  is  made 
plain  by  the  order  creating  the  reservation.  Alaska 
Pacific  Fisheries  v.  United  States,  248  U.S.  86; 
Donnelly  v.  United  States,  228  U.S.  243;  United 
States  v.  Stotts,  49  F.  (2d)  619;  Taylor  v.  United 
States,  44  F.    (2d)    531. 

The  Colville  Reservation  was  created  by  Execu- 
tive order  of  July  2,  1872.  The  State  of  Washing- 
ton was  admitted  into  the  Union  November  ll, 
1889.  The  Executive  order  set  aside  as  a  reserva- 
tion for  certain  named  bands  of  Indians  and  such 
other  Indians  as  the  Department  of  the  Interior 
might  see  fit  to  locate  thereon  the  tract  of  country 
bounded  on  the  east  and  south  by  the  Columbia 
River,  on  the  west  by  the  Okanogan  River,  and  on 
the  north  by  the  British  possessions.  That  the  res- 
ervation so  created  was  a  legally  constituted  reser- 
vation was  decided  in  United  States  v.  Pelican, 
232  U.S.  442.  Owhi  Lake  is  located  entirely  within 
the  boundaries  of  the  reservation.  The  Executive 
order  is  all-inclusive  and  contains  no  language 
indicating  an  intent  to  exclude  the  lake  or  other 
bodies  of  water  within  its  limits. 

On  the  question  of  intent,  the  decision  of  the 
Supreme  Court  in  Donnelly  v.  United  States,  supra, 
is  controlling.  There  a  question  of  Federal  jurisdic- 
tion turned  on  the  issue  of  whether  the  river  bed 
of  the  Klamath  River  was  part  of  the  Hoopa  Valley 
Indian  Reservation.  The  language  of  the  Executive 
order  creating  the  reservation  differed  in  no  ma- 
terial respects  from  the  language  of  the  Executive 
order  establishing  the  Colville  Indian  Reservation. 
The  court  said: 

"Does  the  reservation  include  the  bed  of  the 
Klamath  River?  The  descriptive  words  of  the 
order  are  'a  tract  of  country  one  mile  in  width 
on  each  side  of  the  Klamath  River  and  ex- 
tending,' etc.  It  seems  to  us  clear  that  if  the 
United  States  was  the  owner  of  the  river  bed, 
a  reasonable  construction  of  this  language 
requires  that  the  river  be  considered  as  in- 
cluded within  the  reservation.  Indeed,  in  view 
of  all  the  circumstances,  it  would  be  absurd  to 
treat  the  order  as  intended  to  include  the  up- 
lands to  the  width  of  one  mile  on  each  side 
of  the  river,  and  at  the  same  time  to  exclude 
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the  river.  As  a  matter  of  history  it  plainly  ap- 
pears that  the  Klamath  Indians  established 
themselves  along  the  river  in  order  to  gain  a 
subsistence  by  fishing.  The  reports  of  the  local 
Indian  agents  and  superintendents  to  the  Com- 
missioners of  Indian  Affairs  abound  in  refer- 
ences to  fishing  as  their  principal  subsistence, 
and  the  river  is  described  as  running  in  a  nar- 
row canyon  through  a  broken  country,  the  In- 
dians as  dwelling  in  small  villages  close  to  its 
banks." 

To  the  same  general  effect  is  United  States  v. 
Sturgeon,  27  Fed.  Cases,  Case  No.  16,413,  in 
which  the  court  gave  consideration  to  the  rights  of 
the  Indians  of  the  Pyramid  Lake  Indian  Reserva- 
tion in  Nevada  in  a  lake  located  inside  the  bound- 
aries of  the  reservation  and  held: 

"The  president  has  set  apart  the  reservation 
for  the  use  of  the  Pah  Utes  and  other  Indians 
residing  thereon.  He  has  done  this  by  authority 
of  law.  We  know  that  the  lake  was  included  in 
the  reservation,  that  it  might  be  a  fishing 
ground  for  the  Indians.  The  lines  of  the  reser- 
vation have  been  drawn  around  it  for  the  pur- 
pose of  excluding  white  people  from  fishing 
there,  except  by  proper  authority.  It  is  plain 
that  nothing  of  value  to  the  Indians  will  be 
left  of  their  reservation  if  all  the  whites  who 
choose  may  resort  there  to  fish.  In  my  judg- 
ment, those  who  thus  encroach  on  the  reserva- 
tion and  fishing  ground  violate  the  order  set- 
ting it  apart  for  the  use  of  the  Indians,  and 
consequently  do  so  contrary  to   law." 

In  the  case  of  United  States  v.  Holt  Bank,  supra, 
the  court  found  that  the  bed  of  Mud  Lake  had 
not  been  included  as  a  part  of  the  Red  Lake  Res- 
ervation. In  that  case,  however,  there  was  no  valid 
setting  apart  of  the  lands  and  there  was  nothing 
to  indicate  a  purpose  to  withhold  the  land  from 
the  future  state.  In  the  present  case  there  was  a 
formal  setting  apart  of  the  entire  territory  included 
within  the  designated  boundaries  and  a  reasonable 
construction  of  the  language  of  the  Executive  order 
requires  that  the  lake  be  considered  as  included 
within  the  reservation.  Donnelly  v.  United  States, 
supra. 

Subsequent  legislation  dealing  with  the  Colville 
Reservation  fails  to  disclose  any  intent  on  the  part 
of  Congress  to  exclude  the  lake  from  the  reserva- 
tion. The  Indian  title  to  a  portion  of  the  reser- 
vation not  including  the  lake  was  extinguished 
under  various  acts  of  Congress.  Allotments  in  sev- 
eralty on  the  diminished  reservation,  which  in- 
cluded the  lake,  were  made  and  the  surplus  un- 


allotted lands  were  opened  to  disposition  for  the 
benefit  of  the  Indians  under  the  public  land  laws 
by  Presidential  proclamation.  See  acts  of  March 
22,  1906  (34  Stat.  80);  June  25,  1910  (36  Stat. 
863);  August  31,  1916  (39  Stat.  672)  and  Presi- 
dential proclamation  of  May  3,  1916  (39  Stat. 
1778).  The  lands  surrounding  the  lake  were  not 
affected  by  this  proclamation.  The  entire  area 
around  the  lake  according  to  the  record  before  me 
was  allotted  to  individual  Indians.  These  allotments 
were  made  under  the  provisions  of  the  General 
Allotment  Act  of  February  8,  1887  (24  Stat.  388)  , 
as  amended  by  the  acts  of  February  28,  1891  (26 
Stat.  794)  and  May  8,  1906  (34  Stat.  182) .  Under 
the  provisions  of  these  acts  the  allotted  lands  were 
held  in  trust  by  the  United  States  and  the  allottees 
were  declared  to  be  "subject  to  the  exclusive  juris- 
diction of  the  United  States."  Congress  was  thus 
careful  to  preserve  the  existing  title  and  jurisdiction 
of  the  United  States  and  the  allotment  of  the  up- 
land cannot,  therefore,  be  regarded  as  excluding 
the  lake  from  the  reservation  or  in  any  way  detract- 
ing from  Federal  jurisdiction  thereover.  See  United 
States  v.  Stotts,  supra. 

In  Mason  Company  v.  The  Tax  Commission, 
302  U.S.  186,  it  was  held  that  the  State  of  Wash- 
ington had  jurisdiction  over  the  lands  of  the  Col- 
ville Reservation  for  the  purpose  of  taxing  a  con- 
tractor's receipts  derived  from  construction  work 
on  Grand  Coulee  Dam  under  a  contract  to  the 
United  States.  That  case,  which  is  in  accord  with 
the  rule  that  Indian  reservations  are  a  part  of  the 
State  in  which  located  and  subject  to  its  laws  save 
as  to  the  Indians  and  their  property,  is  without 
application  here  since  no  question  of  jurisdiction 
over  the  Indians  was  involved.  Besides,  the  State 
of  Washington  by  the  enabling  act  (Remington's 
Revised  Statutes  of  Washington,  page  333)  and  by 
Article  26  of  its  constitution  (id.,  page  506)  has 
disclaimed  all  title  to  all  lands  "held  by  any  In- 
dian or  Indian  tribes;  and  that  until  the  title 
thereto  shall  have  been  extinguished  by  the  United 
States,  the  same  shall  be  and  remain  subject  to  the 
disposition  of  the  United  States,  and  said  Indian 
lands  shall  remain  under  the  absolute  jurisdiction 
and  control  of  the  Congress  of  the  United  States." 

In  view  of  the  foregoing,  it  is  my  opinion  that  in 
virtue  of  the  Executive  order  of  July  2,  1872,  Owhi 
Lake,  whether  navigable  or  non-navigable,  became 
a  part  of  the  Colville  Reservation  and  that  there 
has  been  no  change  affecting  the  title  and  jurisdic- 
tion of  the  United  States  thereover  to  the  present 
day.  Accordingly,  the  Indians  of  the  reservation 
are  not  amenable  to  State  law  while  fishing  in  the 
waters  of  the  lake.  United  States  v.  Kagama,  118 
U.S.  375;  In  re  Blackbird,  109  Fed.  139-  Peters  v. 
Malin,  111  Fed.  244;  In  re  Lincoln,  129  Fed.  247; 


910 


Department  of  the  Interior 


July  5,   1939 


United  States  v.  Hamilton,  233  Fed.  685;  State  v. 
Campbell,  53  Minn.  354,  55  N.W.  553. 

The  jurisdiction  of  the  United  States  over  the 
reservation  including  Owhi  Lake  cannot,  of  course, 
be  taken  away  or  impaired  by  any  contract  the 
State  may  make  with  an  individual  Indian.  The 
most  that  can  be  said  of  the  leasing  contracts  en- 
tered into  by  the  State  and  Indian  allottees  is 
that  they  confer  on  the  State  the  rights  and  priv- 
ileges of  any  other  leaseholder.  This  would  en- 
able the  State  to  protect  its  leasehold  against  tres- 
pass even  when  committed  by  Indians,  through 
appropriate  action  in  its  own  courts,  if  necessary. 
Red  Hawk  v.  Joines,  129  Ore.  620,  278  Pac.  572; 
Smith  v.  Mosgrove,  51  Ore.  495,  94  Pac.  970.  The 
navigability  or  nonnavigability  of  the  lake  would 
be  important  only  in  the  matter  of  determining 
the  extent  of  the  State's  leasehold.  If  nonnavigable 
the  title  of  the  allottee  and  likewise  the  leasehold 
title  of  the  State  would  run  to  the  medial  line  of 
the  lake.  If  navigable  the  title  of  both  would  stop 
with  the  high  water  mark. 

Nathan  R.  Margold, 

Solicitor. 


Assessments  and  Levies  Against 
Indian  School  by  School  District- 
Secretarial  Authority  to  Contract 

M-30230  July  6,  1939. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary : 

My  opinion  has  been  requested  as  to  the  au- 
thority of  this  Department,  under  section  3  of  the 
act  of  June  20,  1938  (52  Stat.  778) ,  to  enter  into  a 
contract  with  the  Middle  Rio  Grande  Conservancy 
District  for  the  payment  of  future  assessments 
against  the  Albuquerque  Indian  School  for  op- 
eration and  maintenance  charges,  determined  on 
the  basis  of  the  appraised  benefits  to  the  school 
buildings  and  improvements  as  well  as  to  the 
school  lands. 

Section  3  of  the  act  of  June  20,  1938,  supra, 
provides: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  and  directed  to  enter 
into  an  agreement  with  the  Middle  Rio  Grande 
Conservancy  District  for  the  payment  of  fu- 
ture operation  and  maintenance  costs  which 
shall  be  levied  and  assessed  against  the  proper- 


ties described  in  section  1,  the  said  agreement 
to  provide  that  all  assessments  and  levies  there- 
under shall  be  on  the  same  equal  basis  as 
assessments  and  levies  against  other  lands  sim- 
ilarly situated  or  assessed  in  said  district." 

This  section  of  the  act  authorizes  an  agreement 
for  the  payment  of  future  operation  and  mainten- 
ance costs  which  shall  be  levied  and  assessed 
against  the  "properties  described  in  section  1." 
But  section  1  merely  describes  the  property  thus: 

"One  hundred  and  forty-two  and  nine  one- 
hundredths  acres  in  Bernalillo  County,  New 
Mexico,  known  and  described  as  the  Lands  of 
the  Albuquerque  Indian  School  of  the  De- 
partment of  the  Interior,  United  States  of 
America,  the  lands  so  described  being  owned 
by  the  United  States  and  having  been  materi- 
ally benefited  by  the  construction  works  of  the 
said  district,   *   *   *." 

Since  no  mention  or  reference  is  made  to  improve- 
ments on  the  land,  it  might  be  argued,  in  the  ab- 
sence of  any  contrary  indication,  that  Congress 
intended  the  agreement  to  cover  only  such  fu- 
ture assessments  as  shall  have  been  based  upon  the 
benefits  to  the  lands  and  not  to  the  improvements 
thereon. 

It  will  be  noted,  however,  that  under  section  3, 
supra,  the  assessments  and  levies,  for  the  payment 
of  which  the  Secretary  of  the  Interior  is  authorized 
and  directed  to  contract,  are  required  to  be  "on 
the  same  equal  basis  as  assessments  and  levies 
against  other  lands  similarly  situated  or  assessed 
in  said  district."  Clearly,  such  a  limitation  con- 
templates that  the  assessments  are  to  be  computed 
on  neither  a  more  favorable  nor  less  favorable 
basis  than  assessments  against  other  lands  similarly 
situated.  It  appears  from  the  files  that  other  lands 
similarly  situated  in  the  district,  such  as  the  St. 
Anthony's  Orphanage,  have  for  a  number  of  years 
been  assessed  by  the  district  for  operation  and 
maintenance  charges  on  the  basis  of  the  appraised 
benefits  to  the  improvements  as  well  as  to  the 
land.  To  hold,  therefore,  that  the  Secretary  of  the 
Interior  may  only  agree  to  pay  assessments  against 
the  Albuquerque  Indian  School  which  are  based 
upon  benefits  accruing  to  the  school  lands  would 
be  entirely  inconsistent  with  the  express  direction 
by  Congress  that  the  assessments  to  be  paid  under 
the  agreement  shall  be  "on  the  same  equal  basis" 
as  assessments  against  similar  lands. 

Moreover,  under  section  2  of  the  act  the  sum 
of  $1,539.65  was  authorized  to  be  appropriated  for 
repayment  to  the  district  "for  the  equal  and  pro 
rata    assessment    for    operation    and    maintenance 
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costs  for  the  years  1934,  1935,  1936,  and  1937" 
against  the  school  lands.  Data  in  the  files  of  the 
Indian  Office  disclose  that  the  assessments  against 
the  school  for  the  years  1934  to  1937,  inclusive, 
totaling  $1,539.65,  were  calculated  by  applying  to 
the  appraised  benefits  to  both  the  improvements 
and  lands  of  the  school  the  rates  adopted  by  the 
district  for  those  years.  It  appears  that  this  fact  was 
known  to  the  Indian  Office  at  the  time  this  De- 
partment reported  favorably  on  the  bill  (Senate 
Report  No.  1986,  75th  Cong.,  3d  Sess.)  and,  al- 
though no  hearings  on  the  bill  were  held  and  no 
reference  to  the  method  of  computing  the  assess- 
ments was  made  during  the  very  brief  discussion  of 
the  measure  in  Congress,  it  may  be  assumed  that 
at  least  the  sponsors  of  the  bill  in  Congress  were 
similarly  informed.  In  any  event,  it  is  not  reason- 
able to  presume  that  under  section  3  of  the  act 
Congress  intended  to  preclude  the  authority  to 
agree  to  pay  future  assessments  for  operation  and 
maintenance  charges  which  would  be  determined 
in  the  same  manner  as  the  accrued  assessments  for 
the  payment  of  which  funds  were  authorized  to  be 
appropriated  under  section  2  of   the  act. 

I  accordingly  conclude  that  the  only  restriction 
upon  the  authority  of  the  Secretary  of  the  Interior 
to  contract  for  the  payment  of  assessments  against 
the  Albuquerque  Indian  School  for  future  opera- 
tion and  maintenance  charges  is  that  the  assess- 
ments shall  be  "on  the  same  equal  basis  as  assess- 
ments and  levies  against  other  lands  similarly 
situated  or  assessed  in  said  district."  An  agreement 
may  be  entered  into  with  the  Middle  Rio  Grande 
Conservancy  District  to  pay  future  assessments  for 
such  charges  based  upon  benefits  to  the  improve- 
ments as  well  as  to  the  lands  of  the  school,  so  long 
as  assessments  against  other  lands  similarly  situated 
in  the  district  are  determined  upon  the  same  basis. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  July  6,  1939. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Admission  of  Indians  to  St.  Elizabeths 

Hospital  for  Insane— Statutory 

Authority  and  Constitutional  Limitations 

July  27,  1939. 

Memorandum  for  the  Assistant  Secretary: 

The  attached  instructions  governing  admission 
of  Indians  to  St.  Elizabeths  Hospital  for  the  Insane 
would  reinstate  the  practice  formerly  prevailing  of 


committing  Indians  to  this  institution  without 
notice  and  an  opportunity  for  defense.  In  a  letter 
addressed  by  you  to  the  Commissioner  of  Indian 
Affairs  under  date  of  August  1,  1938,  you  gave  con- 
sideration to  this  practice  and  decided  that  it  was 
illegal  and  should  be  discontinued.  You  stated: 

"The  present  procedure,  lacking  as  it  does 
the  essential  elements  of  due  process  of  law, 
shall  no  longer  be  followed.  While  judicial 
proceedings  are  not  necessary,  an  opportunity 
for  hearing  and  a  defense  is  essential  and 
should  be  extended  in  all  cases.  For  the  present 
and  until  regulations  establishing  a  definite 
procedure  to  be  followed  in  the  future  are 
adopted  I  suggest  that  sanity  hearings  be  con- 
ducted under  the  supervision  of  the  superin- 
tendent by  at  least  two  qualified  physicians 
selected  by  him,  the  hearings  to  be  held  after 
due  notice  to  the  Indian  and  his  nearest  rela- 
tives, with  full  opportunity  afforded  them  to 
present  such  evidence  as  they  may  desire  bear- 
ing upon  his  sanity.  If  the  hearing  results  in  a 
finding  of  insanity,  appropriate  recommenda- 
tion may  then  be  made  for  placing  the  Indian 
in  Saint  Elizabeths  Hospital  for  treatment." 

Your  conclusion  that  the  commitment  of  Indians 
to  St.  Elizabeths  Hospital  for  the  Insane  without 
notice  and  hearing  is  illegal  is  supported  by  the 
authorities.  Authority  for  the  admission  of  insane 
Indians  to  St.  Elizabeths  is  found  in  the  appropri- 
ation act  for  the  Interior  Department.  The  item 
in  the  appropriation  act  for  the  year  1940  (see  act 
of  May  10,  1939,  p.  27) ,  provides  for  the  admission 
to  St.  Elizabeths  of  "insane  beneficiaries  of  the 
Bureau  of  Indian  Affairs."  In  Barry  v.  Hall,  98  F. 
(2d)  222,  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  held  that  a  statute  differ- 
ing in  no  material  respects  from  this  was  not  a 
lunacy  commitment  statute;  that  it  assumed  in- 
sanity had  already  been  determined,  and  that  it 
merely  authorized  St.  Elizabeths  Hospital  to  receive 
and  care  for  patients  whose  insanity  had  already 
been  determined  by  competent  authority.  In  that 
case  the  confinement  in  St.  Elizabeths  of  a  patient 
without  opportunity  lor  hearing  and  defense 
merely  by  direction  of  the  Secretary  of  the  Treas- 
ury was  held  to  be  illegal  as  depriving  the  patient 
of  his  liberty  without  due  process  of  law.  The  court 
said: 

"The  appellant's  confinement  in  Saint  Eliza- 
beths under  the  Treasury  Department  letter 
until  the  time  of  the  order  of  remand  on  the 
writ  of  habeas  corpus  of  January  26,  1937,  was 
illegal.  Insanity  is  not  a  crime  and  therefore 
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the  constitutional  guaranty  of  jury  trial  is  not 
applicable;  nevertheless,  confinement  in  a  men- 
tal hospital  is  as  full  and  effective  a  deprivation 
of  personal  liberty  as  is  confinement  in  jail. 
The  Fifth  Amendment  is  applicable  in  the  Dis- 
trict of  Columbia,  Sims  v.  Rives,  1936,  66  App. 
D.  C.  24,  31,  84  F.  2d  871,  878,  and  cases  cited; 
and  it  guarantees  that  no  person  shall  be  de- 
prived of  liberty  without  due  process  of  law. 
Due  process  of  law  does  not  necessarily  mean  a 
judicial  proceeding— the  proceeding  may  be 
adapted  to  the  nature  of  the  case— but  it  does 
necessitate  an  opportunity  for  a  hearing  and  a 
defense.  *  *  *" 

The  court  also  quoted  with  approval  the  follow- 
ing statement  from  In  re  Hellman,  3  Kan.  App.  100, 
45  P.  726: 

"Independently  of  statutes,  every  person  is 
entitled  to  his  day  in  court,  and  to  the  right  to 
be  heard  before  he  is  condemned.  No  mere 
ex  parte  proceeding  can  affect  either  personal 
or  property  rights.  Were  the  legislature  to 
attempt  to  enact  a  law  authorizing  judicial 
proceedings,  the  object  of  which  was  to  affect 
the  person  or  property  of  a  citizen,  without 
notice  or  opportunity  to  be  heard,  such  legis- 
lation would  be  rejected  and  repudiated  in 
advance  as  an  intolerable  outrage  upon  the 
rights  of  the  citizen.  It  would  not  only  be  a 
serious  infringement  of  natural  rights,  but 
would  be  a  flagrant  violation  of  the  constitu- 
tional guaranty  that  no  person  shall  be  de- 
prived of  his  liberty  or  property  without  due 
process  of  law. 

"Notice  and  opportunity  to  be  heard  lie  at 
the  foundation  of  all  judicial  procedure.  They 
are  fundamental  principles  of  justice  which 
cannot  be  ignored.  Without  them  no  citizen 
would  be  safe  from  the  machinations  of  secret 
tribunals,  and  the  most  sane  member  of  the 
community  might  be  adjudged  insane  and 
landed  in  a  madhouse.  It  will  not  do  to  say 
that  it  is  useless  to  serve  notice  upon  an  insane 
person;  that  it  would  avail  nothing  because 
of  his  inability  to  take  advantage  of  it.  His 
sanity  is  the  very  thing  to  be  tried.  At  the 
threshold  of  the  inquiry  the  court  is  supposed 
to  have  no  knowledge  of  the  mental  condition, 
but  the  presumption  of  the  law  is  in  favor  of 
sanity.  Insanity,  like  crime,  does  not  exist  in 
law  until  it  is  established  by  evidence  in  a 
proper  proceeding.  A  trial  without  notice— a 
mere  ex  parte  proceeding— has  no  proper  place 
in  a  court  of  justice.  It  is  a  nullity,  and  void  as 
affecting  those  not  parties  to  it."  (3  Kan.  App. 
at  pages  103,  104,  45  P.  at  page  727) 


A  determination  of  insanity  by  some  competent 
authority  is,  of  course,  essential  to  commitment  in 
any  insane  institution.  However  broad  the  Secre- 
tary's power  of  supervision  and  control  over  Indian 
wards  of  the  United  States  may  be,  he  is  bound  by 
constitutional  limitations.  The  constitutional  guar- 
antee that  no  person  shall  be  deprived  of  his  liberty 
without  due  process  of  law,  to  the  protection  of 
which  Indians  as  well  as  whites  are  entitled  (CJioate 
v.  Trapp,  224  U.S.  665) ,  must  be  observed.  The 
failure  to  observe  it  would,  under  the  foregoing  de- 
cisions, invalidate  the  commitment  and  subject  the 
committed  person  to  release  on  habeas  corpus. 

It  is  my  opinion  that  the  proposed  instructions 
which  fail  to  take  into  consideration  the  constitu- 
tional rights  of  these  Indians  should  be  returned  to 
the  Indian  Office  without  your  approval  with  direc- 
tions to  present  and  submit  at  the  earliest  possible 
date  regulations  governing  admission  in  a  manner 
that  will  meet  the  formalities  of  the  law. 

I  have  caused  to  be  prepared  and  attach  hereto  a 
draft  of  regulations  which  I  believe  will  meet  the 
formalities  of  the  law  and  recommend  that  this 
draft  be  referred  to  the  Indian  Office  for  consider- 
ation. Pending  adoption  of  suitable  regulations,  the 
procedure  suggested  in  your  letter  of  August  1,  1938 
should,  I  think,  be  followed.  In  this  connection,  I 
call  attention  to  the  fact  that  neither  your  letter  of 
August  1  nor  the  procedure  set  out  in  the  attached 
draft  of  regulations  requires  that  a  public  hearing 
be  held  or  that  tribal  councils  or  members  of  the 
tribe  at  large  be  notified  and  invited  to  attend. 

Nathan  R.  Margold, 

Solicitor. 

Approved  and  referred 
to  the  Indian  Office: 

(Sgd.)    Oscar  L.  Chapman,  Assistant  Secretary. 

REGULATIONS  GOVERNING  THE  PLACING 

OF  INDIANS  IN  HOSPITALS  OR  OTHER 

INSTITUTIONS  FOR  THE  INSANE 

1.  No  Indian  residing  on  any  Indian  reservation 
under  the  jurisdiction  of  the  United  States  shall  be 
placed  in  any  hospital  or  other  institution  for  the 
care  and  treatment  of  the  insane  except  in  pur- 
suance of  a  sanity  hearing  and  an  order  for  com- 
mitment issued  as  hereinafter  provided. 

2.  Upon  petition  of  the  parent,  spouse,  brother, 
sister  or  child  of  full  age  of  any  Indian  alleged  to 
be  insane  for  commitment  of  said  Indian  to  any 
State  hospial  or  State  institution  for  the  care  and 
treatment  of  the  insane,  the  Superintendent  in 
charge  of  the  reservation,  whenever  he  finds  after 
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due  investigation  that  such  course  is  justified,  may 
arrange  for  such  commitment  in  conformity  with 
the  laws  of  the  State  pertaining  to  such  cases. 

3.  Insane  Indians  residing  on  Indian  reservations 
under  the  jurisdiction  of  the  United  States  may  be 
committed  to  St.  Elizabeths  Hospital  for  the  insane 
in  Washington,  D.C.  by  order  of  the  Secretary  of 
the  Interior  based  on  certificates  of  insanity  issued 
as  hereinafter  provided. 

4.  A  certificate  of  insanity  must  be  made  under 
oath  by  two  reputable  physicians  appointed  to  con- 
duct an  examination  of  the  Indian  alleged  to  be 
insane  by  the  Superintendent  of  the  reservation  on 
which  the  alleged  insane  Indian  resides.  The  phy- 
sicians must  be  graduates  of  some  incorporated 
medical  college,  registered  according  to  law,  have 
the  qualifications  prescribed  by  law  for  the  practice 
of  medicine  or  surgery,  and  shall  not  be  related  by 
blood  or  marriage  to  the  alleged  insane  Indian  nor 
to  any  person  applying  for  a  certificate  of  insanity. 

5.  The  parent,  spouse,  brother,  sister  or  child  of 
full  age  of  any  Indian  alleged  to  be  insane  may  file 
with  the  Superintendent  a  petition  for  a  commit- 
ment, such  petition  to  contain  a  statement  of  the 
facts  on  which  the  allegation  of  insanity  is  based. 
Upon  the  receipt  of  such  a  petition  or  in  any  other 
case  in  which  the  Superintendent  has  reason  to  be- 
lieve, from  personal  investigation  or  otherwise,  that 
an  Indian  is  insane,  the  Superintendent  shall  im- 
mediately appoint  two  physicians  having  qualifica- 
tions prescribed  in  paragraph  4  hereof,  to  conduct 
an  examination  of  the  Indian  alleged  to  be  insane 
at  such  time  and  place  as  the  Superintendent  may 
determine.  Notice  of  the  time  and  place  of  the  ex- 
amination shall  be  served  personally  at  least  48 
hours  before  the  examination  on  the  person  alleged 
to  be  insane,  also  upon  the  parent,  spouse,  or  some 
other  of  the  next  of  kin  of  full  age,  of  the  person 
alleged  to  be  insane,  if  there  be  any  such  known  to 
be  residing  on  the  reservation. 

6.  The  physicians  shall  make  such  personal  ex- 
amination of  the  Indian  alleged  to  be  insane  as  to 
enable  them  to  form  an  opinion  as  to  his  sanity  or 
insanity  and  no  certificate  of  insanity  shall  be  made 
except  after  such  personal  examination.  The  Indian 
alleged  to  be  insane  shall  have  the  right  to  present 
witnesses  in  his  own  behalf  and  to  submit  such  other 
evidence  bearing  upon  his  sanity.  If  upon  conclu- 
sion of  the  examination  and  consideration  of  all 
evidence  submitted  the  physicians  are  of  the 
opinion  that  the  Indian  is  insane,  they  shall  issue 
a  certificate  of  insanity.  The  certificate  of  insanity 
must  show  that  it  is  the  opinion  of  the  physicians 
that  the  alleged  insane  Indian  is  actually  insane  and 
shall  contain  the  facts  and  circumstances  upon 
which  the  opinion  of  the  physicians  is  based  and 
must  show   that   the   condition  of   the   Indian   ex- 


amined is  such  as  to  require  care  and  treatment  in 
a  hospital  for  the  care,  custody  and  treatment  of 
the  insane. 

7.  All  certificates  of  insanity  issued  in  conformity 
with  these  regulations  shall,  together  with  a  tran- 
script of  all  evidence  taken  in  the  case,  be  trans- 
mitted by  the  Superintendent  through  the  Com- 
missioner of  Indian  Affairs  to  the  Secretary  of  the 
Interior.  If  in  the  opinion  of  the  Secretary  of  the 
Interior  the  Indian  named  in  the  certificate  is  a  fit 
subject  for  treatment  in  St.  Elizabeths  Hospital,  the 
Secretary  may  issue  an  order  for  his  commitment  to 
that  institution  until  such  Indian  recovers  his 
reason  and  is  discharged  as  cured. 

8.  In  any  case  in  which  an  Indian  is  alleged  to 
be  insane  or  of  unsound  mind  and  such  Indian  has 
displayed  homicidal  tendencies  or  has  otherwise 
demonstrated  that  if  permitted  to  remain  at  large 
or  to  go  unrestrained  the  rights  of  persons  and  of 
property  will  be  jeopardized  or  the  preservation  of 
the  public  peace  imperiled  and  the  commission  of 
crime  rendered  probable,  the  Superintendent  shall 
have  authority  to  take  such  Indian  into  custody  and 
detain  him  in  some  suitable  place  pending  exami- 
nation and  hearing  as  hereinbefore  provided. 


Relation  of  Pueblos  to  Their  Members, 

the  Federal  Government,  the  State, 

and  Others 


August  9,  1939. 


M -29566 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


You  have  requested  my  opinion  on  the  subject  of 
the  legal  status  of  the  Indian  pueblos  of  New  Mex- 
ico and  Arizona,  with  particular  reference  to  the 
following  questions:  (a)  the  relation  of  the  pueblo 
to  its  members;  (b)  the  relation  of  the  pueblo  to 
the  Federal  Government;  (c)  the  relation  of  the 
pueblo  to  the  State;  and  (d)  the  relation  of  the 
pueblo  to  third  parties,  i.e.,  private  parties,  not 
members  of  the  pueblo. 

These  questions  are  discussed  in  the  following 
cases  which  will  be  analyzed  in  the  course  of  this 
opinion: 

United   States   v.   Joseph,   94   U.S.    614    (later 

overruled,  in  effect)  ; 
Zia  v.  United  States,  168  U.S.  198; 
United  States  v.  Chavez,  175  U.S.  509; 
United  States  v.  Sandoval,  231  U.S.  28; 
Lane  v.  Pueblo  of  Santa  Rosa,  249  U.S.  110; 
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United  States  v.  Candelaria,  271  U.S.  432; 
United  States  v.  Board  of  National  Missions 

of  Presbyterian  Church,  37  F.    (2d)   272; 
Garcia  v.  United  States,  43  F.   (2d)   873; 
Pueblo  de  San  Juan  v.   United  States,  47   F. 

(2d)   446; 
Pueblo  of  Picuris  v.  Abeyta,  50  F.   (2d)    12. 

I.  THE  RELATION   OF  THE   PUEBLO 
TO  ITS  MEMBERS. 

It  is  well  settled  by  the  decisions  of  the  Supreme 
Court  that  the  pueblos  of  New  Mexico  are  Indian 
tribes  entitled  to  exercise  rights  of  self-government. 
Although  a  distinction  was  drawn  in  the  case  of 
United  States  v.  Joseph,  supra,  between  the  pueblos 
and  other  Indian  tribes,  this  distinction  was  later 
dismissed  by  the  Supreme  Court  as  irrelevant  to 
the  legal  status  of  the  pueblos. 

In  the  case  of  United  States  v.  Joseph,  decided  in 
1876,  the  pueblos  were  described  in  the  following 
terms: 

"The  character  and  history  of  these  people 
are  not  obscure,  but  occupy  a  well-known  page 
in  the  story  of  Mexico,  from  the  conquest  of 
the  country  by  Cortez  to  the  cession  of  this  part 
of  it  to  the  United  States  by  the  treaty  of 
Guadaloupe  Hidalgo.  The  subject  is  tempting 
and  full  of  interest,  but  we  have  only  space  for 
a  few  well-considered  sentences  of  the  opinion 
of  the  chief  justice  of  the  court  whose  judgment 
we  are  reviewing. 

'  'For  Centuries,'  he  says,  'the  pueblo  In- 
dians have  lived  in  villages,  in  fixed  commun- 
ities, each  having  its  own  municipal  or  local 
government.  As  far  as  their  history  can  be 
traced,  they  have  been  a  pastoral  and  agricul- 
tural people,  raising  flocks  and  cultivating  the 
soil.  Since  the  introduction  of  the  Spanish 
Catholic  missionary  into  the  country,  they  have 
adopted  mainly  not  only  the  Spanish  language, 
but  the  religion  of  a  Christian  church.  In  every 
pueblo  is  erected  a  church,  dedicated  to  the 
worship  of  God,  according  to  the  form  of  the 
Roman  Catholic  religion,  and  in  nearly  all  is 
to  be  found  a  priest  of  this  church,  who  is 
recognized  as  their  spiritual  guide  and  adviser. 
They  manufacture  nearly  all  of  their  blankets, 
clothing,  agricultural  and  culinary  implements, 
etc.  Integrity  and  virtue  among  them  is  fostered 
and  encouraged.  They  are  as  intelligent  as  most 
nations  or  people  deprived  of  means  or  facili- 
ties for  education.  Their  names,  their  customs, 
their  habits,  are  similar  to  those  of  the  people 
in  whose  midst  they  reside,  or  in  the  midst  of 
whom  their  pueblos  are  situated.  The  criminal 


records  of  the  courts  of  the  Territory  scarcely 
contain  the  name  of  a  pueblo  Indian.  In  short, 
they  are  a  peaceable,  industrious,  intelligent, 
honest,  and  virtuous  people.  They  are  Indians 
only  in  feature,  complexion,  and  a  few  of  their 
habits;  in  all  other  respects  superior  to  all  but 
a  few  of  the  civilized  Indian  tribes  of  the  coun- 
try, and  the  equal  of  the  most  civilized  there- 
of. This  description  of  the  pueblo  Indians,  I 
think,  will  be  deemed  by  all  who  know  them 
as  faithful  and  true  in  all  respects.  Such  was 
their  character  at  the  time  of  the  acquisition 
of  New  Mexico  by  the  United  States;  such  is 
their  character  now.'  "   (at  pp.  616-617) 

It  is  clear  that  the  pueblos  of  the  Rio  Grande 
fall  within  the  definition  of  an  Indian  tribe  given  in 
Montoya  v.  United  States,  180  U.S.  261: 

"By  a  'tribe'  we  understand  a  body  of  In- 
dians of  the  same  or  a  similar  race,  united  in 
a  community  under  one  leadership  or  govern- 
ment, and  inhabiting  a  particular  though 
sometimes  ill-defined  territory  *  *  *."  (at  p. 
266) 

With  respect  to  the  Zuni  and  Hopi  Pueblos,  the 
association  of  different  groups  may  give  rise  to 
questions  as  to  whether  the  "tribe"  is  composed  of 
a  village  or  a  number  of  villages.  No  attempt  is 
made  in  this  opinion  to  decide  the  intricate  ques- 
tions which  may  be  raised  by  this  situation.  So  far 
as  the  pueblos  of  the  Rio  Grande  are  concerned 
each  pueblo  has  been  recognized  as  coextensive 
with  a  specific  reservation. 

The  case  of  United  States  v.  Candelaria,  supra, 
distinctly  holds  that  the  pueblos  of  new  Mexico  are 
"Indian  tribes"  within  the  meaning  of  the  Federal 
statutes. 

The  governmental  powers  of  an  Indian  tribe  over 
its  own  members  have  been  analyzed  in  a  separate 
opinion  (Powers  of  Indian  Tribes,  55  Dec.  Int. 
Dept.  14)   and  need  not  be  restated  at  this  point. 

The  general  principle  governing  this  branch  of 
law  was  first  stated  by  Chief  Justice  Marshall  in  the 
case  of  Worcester  v.  State  of  Georgia,  6  Pet.  515, 
559: 

"The  Indian  nations  had  always  been  con- 
sidered as  distinct,  independent  political  com- 
munities, retaining  their  original  natural 
rights.  *  *  *  The  constitution,  by  declaring 
treaties  already  made,  as  well  as  those  to  be 
made,  to  be  the  supreme  law  of  the  land,  has 
adopted  and  sanctioned  the  previous  treaties 
with  the  Indian  nations,  and  consequently  ad- 
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mits  their  rank  among  those  powers  who  are 
capable  of  making  treaties." 

Following  the  case  of  Worcester  v.  State  of  Georgia, 
the  decisions  of  the  Federal  courts  uniformly  main- 
tain that  the  right  of  self-government  is  vested  in 
the  tribe  and  that  the  ordinary  powers  exercised  by 
a  State,  directly  or  through  municipalities,  may  be 
exercised  by  the  recognized  political  authorities  of 
the  tribe,  save  in  so  far  as  tribal  action  may  be  re- 
strained or  annulled  by  the  Congress  of  the  United 
States. 

The  powers  of  self-government  thus  reserved  to 
tribal  authorities  are  summarized  in  the  following 
terms,  in  the  Solicitor's  Opinion  above  referred  to: 

"1.  The  power  to  adopt  a  form  of  govern- 
ment, to  create  various  offices  and  to  prescribe 
the  duties  thereof,  to  provide  for  the  manner 
of  election  and  removal  of  tribal  officers,  to 
prescribe  the  procedure  of  the  tribal  council 
and  subordinate  committees  or  councils,  to 
provide  for  the  salaries  or  expenses  of  tribal 
officers  and  other  expenses  of  public  business, 
and,  in  general,  to  prescribe  the  forms  through 
which  the  will  of  the  tribe  is  to  be  executed. 

"2.  To  define  the  conditions  of  membership 
within  the  tribe,  to  prescribe  rules  for  adop- 
tion, to  classify  the  members  of  the  tribe  and 
to  grant  or  withhold  the  right  of  suffrage  in  all 
matters  save  those  as  to  which  voting  qualifica- 
tions are  specifically  defined  by  the  Wheeler- 
Howard  Act  (that  is,  the  referendum  on  the 
act,  and  votes  on  acceptance,  modification  or 
revocation  of  Constitution,  by-laws  or  charter)  , 
and  to  make  all  other  necessary  rules  and  regu- 
lations governing  the  membership  of  the 
tribe  so  far  as  may  be  consistent  with  existing 
acts  of  Congress  governing  the  enrollment  and 
property  rights  of  members. 

"3.  To  regulate  the  domestic  relations  of  its 
members  by  prescribing  rules  and  regulations 
concerning  marriage,  divorce,  legitimacy,  adop- 
tion, the  care  of  dependents,  and  the  punish- 
ment of  offenses  against  the  marriage  relation- 
ship, to  appoint  guardians  for  minors  and 
mental  incompetents,  and  to  issue  marriage 
licenses  and  decrees  of  divorce,  adopting  such 
State  laws  as  seem  advisable  or  establishing 
separate  tribal  laws. 

"4.  To  prescribe  rules  of  inheritance  with 
respect  to  all  personal  property  and  all  inter- 
ests in  real  property  other  than  regular  allot- 
ments of  land. 

"5.  To  levy  dues,  fees,  or  taxes  upon  the 
members  of  the  tribe  and  upon  non-members 
residing   or   doing    any    business    of    any    sort 


within  the  reservation,  so  far  as  may  be  con- 
sistent with  the  power  of  the  Commissioner  of 
Indian  Affairs  over  licensed  traders. 

"6.  To  remove  or  to  exclude  from  the  limits 
of  the  reservation  non-members  of  the  tribe, 
excepting  authorized  Government  officials  and 
other  persons  now  occupying  reservation  lands 
under  lawful  authority,  and  to  prescribe  appro- 
priate rules  and  regulations  governing  such 
removal  and  exclusion,  and  governing  the  con- 
ditions under  which  non-members  of  the  tribe 
may  come  upon  tribal  land  or  have  dealings 
with  tribal  members,  providing  such  acts  are 
consistent  with  Federal  laws  governing  trade 
with  the  Indian  tribes. 

"7.  To  regulate  the  use  and  disposition  of 
all  property  within  the  jurisdiction  of  the 
tribe  and  to  make  public  expenditures  for  the 
benefit  of  the  tribe,  out  of  tribal  funds,  where 
legal  title  to  such  funds  lies  in  the  tribe. 

"8.  To  administer  justice  with  respect  to  all 
disputes  and  offenses  of  or  among  the  members 
of  the  tribe,  other  than  the  ten  major  crimes 
reserved  to  the  Federal  courts. 

"9.  To  prescribe  the  duties  and  to  regulate 
the  conduct  of  Federal  employees,  but  only  in 
so  far  as  such  powers  of  supervision  may  be 
expressly  delegated  by  the  Interior  Depart- 
ment." 

The  relation  of  the  pueblo  to  its  members  in- 
volves not  merely  a  relation  of  government  but  also 
a  relation  of  land  ownership.  The  decided  cases 
uniformly  recognize  that  legal  title  to  "grant"  lands 
and  equitable  title  to  "executive  order  reservation" 
lands,  within  each  pueblo,  lies  in  the  pueblo  itself. 

Thus  in  the  case  of  United  States  v.  Joseph,  supra, 
the  Supreme  Court  declared: 

"If  the  pueblo  Indians  differ  from  the  other 
inhabitants  of  New  Mexico  in  holding  lands 
in  common,  and  in  a  certain  patriarchal  form 
of  domestic  life,  they  only  resemble  in  this  re- 
gard the  Shakers  and  other  communistic  socie- 
ties in  this  country,  and  cannot  for  that  reason 
be  classed  with  the  Indian  tribes  of  whom  we 
have  been  speaking. 


"Turning  our  attention  to  the  tenure  by 
which  these  communities  hold  the  land  on 
which  the  settlement  of  defendant  was  made, 
we  find  that  it  is  wholly  different  from  that  of 
the  Indian  tribes  to  whom  the  act  of  Congress 
applies.    The   United   States   have    not   recog- 
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nized  in  these  latter  any  other  than  a  passing 
title  with  right  of  use,  until  by  treaty  or  other- 
wise that  right  is  extinguished.  And  the  ulti- 
mate title  has  been  always  held  to  be  in  the 
United  States,  with  no  right  in  the  Indians  to 
transfer  it,  or  even  their  possession,  without 
consent  of  the  government. 


"The  pueblo  Indians,  on  the  contrary,  hold 
their  lands  by  a  right  superior  to  that  of  the 
United  States.  Their  title  dates  back  to  grants 
made  by  the  government  of  Spain  before  the 
Mexican  revolution,— a  title  which  was  fully 
recogized  by  the  Mexican  government,  and  pro- 
tected by  it  in  the  treaty  of  Guadaloupe  Hidal- 
go, by  which  this  country  and  the  allegiance 
of  its  inhabitants  were  transferred  to  the 
United  States."   (94  U.S.,  at  pp.  617-618) 

Again,  in  the  case  of  United  States  v.  Sandoval, 
supra,  the  court  declared  through  Mr.  Justice  Van 
Devanter: 

"It  also  is  said  that  such  legislation  cannot 
be  made  to  include  the  lands  of  Pueblos,  be 
cause  the  Indians  have  a  fee  simple  title.  It  is 
true  that  the  Indians  of  each  pueblo  do  have 
such  a  title  to  all  the  lands  connected  there- 
with, excepting  such  as  are  occupied  under 
executive  orders,  but  it  is  a  communal  title, 
no  individual  owning  any  separate  tract.  In 
other  words,  the  lands  are  public  lands  of  the 
pueblo  *  *  *."   (231  U.S.,  at  p.  48) 

The  case  of  United  States  v.  Chavez,  supra,  in- 
cludes an  account  of  the  manner  in  which  lands 
have  been  granted  to  or  purchased  by  Indian 
pueblos. 

Under  the  circumstances  the  pueblo  may  exer- 
cise the  ordinary  rights  of  a  landowner,  with  respect 
to  its  own  members.  The  designation  suggested  by 
Mr.  Justice  Van  Devanter,  "public  lands  of  the 
pueblo",  is  significant.  The  individual  Indian's 
rights  of  possession  are  similar  to  those  of  a  licensee 
having  the  authority  to  use  the  land.  With  respect 
to  his  occupancy  of  land,  he  has  no  rights  as  against 
the  pueblo.  The  pueblo  may  at  any  time  revoke  an 
individual's  right  of  occupancy  either  because  of  his 
removal  from  the  pueblo,  or  because  of  his  failure 
to  make  proper  use  of  the  assigned  parcel  of  land, 
or  for  any  other  reason. 

The  foregoing  analysis  does  not,  however,  apply 
to  improvements  which  an  individual  may  place 
upon  the  land  assigned  to  him.  In  the  absence  of 


proof  of  some  contrary  custom,  it  would  appear 
that  such  improvements  are  the  property  of  the  in- 
dividual. 

The  proposition  that  occupancy  of  tribal  land 
does  not  create  any  vested  rights  in  the  occupant  as 
against  the  tribe  is  supported  by  a  long  line  of 
court  decisions: 

Sizemore  v.  Brady,  235  U.S.  441; 

Franklin  v.  Lynch,  233  U.S.  269; 

Grit  is  v.  Usher,  224  U.S.  640; 

Journeycake  v.   Cherokee  Nation  and   United 

States,  28  Ct.  Cls.  281; 
Sac  and  Fox  Indians  of  Iowa  v.  Sac  and  Fox 

Indians  of  Oklahoma  and  the  United  States, 

45  Ct.  Cls.  287,  affd.  220  U.S.  481; 
Dukes  v.  Goodall,  5  Ind.  T.  145,  82  S.  W.  702; 
In  re  Narragansett  Indians,  20  R.I.  715,  40  Atl. 

347. 
Terrance  v.  Gray,  156  N.  Y.  Supp.  916; 
Reservation  Gas  Co.  v.  Snyder,  88  Misc.  209, 

150  N.  Y.  Supp.  216. 

In  the  case  of  Sizemore  v.  Brady,  supra,  the 
Supreme  Court  declared: 

"lands  and  funds  belonged  to  the  tribe  as  a 
community,  and  not  to  the  members  severally 
or  as  tenants  in  common."    (P.  446.) 

Similarly,  in  Franklin  v.  Lynch,  supra,  the  Su- 
preme Court  declared: 

"As  the  tribe  could  not  sell,  neither  could 
the  individual  members,  for  they  had  neither 
an  undivided  interest  in  the  tribal  land  nor 
vendible  interest  in  any  particular  tract."  (P. 
271.) 

The  nature  of  tribal  or  communal  property  is 
clearly  set  forth  in  Journeycake  v.  Cherokee  Nation 
and  United  States,  supra,  where  the  Court  of  Claims 
declared: 

"The  distinctive  characteristic  of  communal 
property  is  that  every  member  of  the  commun- 
ity is  an  owner  of  it  as  such.  He  does  not  take 
as  heir,  or  purchaser,  or  grantee;  if  he  dies  his 
right  of  property  does  not  descend;  if  he  re- 
moves from  the  community  it  expires;  if  he 
wishes  to  dispose  of  it  he  has  nothing  which  he 
can  convey;  and  yet  he  has  a  right  of  property 
in  the  land  as  perfect  as  that  of  any  other  per- 
son; and  his  children  after  him  will  enjoy  all 
that  he  enjoyed,  not  as  heirs  but  as  communal 
owners  *  *  *."   (P.  302.) 
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Similarly,  in  the  case  of  Hayes  v.  Barringer  (168 
Fed.  221) ,  the  court  declared,  in  considering  the 
status  of  Choctaw  and  Chickasaw  tribal  lands: 

"*  *  *  At  that  time  these  were  the  lands  of 
the  Choctaw  and  Chickasaw  Nations,  held  by 
them,  as  they  held  all  their  lands,  in  trust  for 
the  individual  members  of  their  tribes,  in  the 
sense  in  which  the  public  property  of  represen- 
tative governments  is  held  in  trust  for  its 
people.  But  these  were  public  lands,  and,  while 
the  enrolled  members  of  these  tribes  undoubt- 
edly had  a  vested  equitable  right  to  their  just 
shares  of  them  against  strangers  and  fellow 
members  of  their  tribes,  they  had  no  separate 
or  individual  right  to  or  equity  in  any  of  these 
lands  which  they  could  maintain  against  the 
legislation  of  the  United  States  or  of  the  In- 
dian Nations.  Stephens  v.  Cherokee  Nation, 
174  U.S.  445,  488,  19  Sup.  Ct.  722,  43  L.  Ed. 
1041;  Cherokee  Nation  v.  Hitchcock,  187  U.S. 
294,  23  Sup.  Ct.  115,  47  L.  Ed.  183;  Lone  Wolf 
v.  Hitchcock,  187  U.S.  553,  23  Sup.  Ct.  216,  47 
L.  Ed.  299;  Wallace  v.  Adams,  143  Fed.  716,  74 
CCA.  540;  Ligon  v.  Johnston  (CCA.)  164 
Fed.  670." 

The  extent  of  any  individual's  rights  in  tribal 
property  are  subject  to  such  limitations  as  the  tribe 
may  see  fit  to  impose.  Thus  in  Reservation  Gas  Co. 
v.  Snyder,  supra,  it  was  held  that  an  Indian  tribe 
might  dispose  of  minerals  on  tribal  lands  which  had 
been  assigned  to  individual  Indians  for  private 
occupancy,  since  the  individual  occupants  had  never 
been  granted  any  specific  mineral  rights  by  the 
tribe. 

In  Terrance  v.  Gray,  supra,  it  was  held  that  no 
act  of  the  occupant  of  assigned  tribal  land  would 
terminate  the  control  duly  exercised  by  the  chiefs 
of  the  tribe  over  the  use  and  disposition  of  the 
land. 

The  foregoing  decisions  relate  to  tribes  other 
than  the  Pueblos,  but  the  arguments  and  conclu- 
sions therein  found  are  equally  applicable  to  the 
pueblo  lands.  Indeed,  since  a  pueblo  is  recognized 
as  a  body  corporate,  its  legal  control  over  lands  is 
even  clearer  than  can  be  the  case  with  tribes  which 
have  no  defined  legal  status.  See  Lane  v.  Pueblo  of 
Santa  Rosa  (249  U.S.  110);  United  States  v.  Luccro, 
1  N.M.  422. 

Among  the  regulations  traditionally  imposed  by 
the  various  pueblos  upon  the  use  and  disposition 
of  tribal  land  must  be  listed  the  common  rule  that 
persons  abandoning  the  pueblo  forfeit  their  rights 
of  occupancy.  A  similar  rule  has  frequently  been 
applied  by  the  United  States  Government  itself  in 
the  distribution  of  tribal  lands  and   funds.  Thus, 


in  the  case  of  Sac  and  Fox  Indians  of  Ioiva  v.  Sac 
and  Fox  Indians  of  Oklahoma  and  United  States, 
supra,  the  Court  of  Claims  found  that  Indians  who 
had  voluntarily  abandoned  a  given  reservation 
thereby  forfeited  all  claim  to  participation  in  the 
distribution  of  tribal  funds. 

The  distinction  drawn  between  rights  to  im- 
provements and  rights  to  the  land  itself  conforms 
not  only  with  the  established  rules  of  equity,  but 
also  with  principles  of  common  fairness  which  have 
been  adopted  by  the  Interior  Department  and  by 
various  Indian  tribes  in  dealing  with  assignments 
of  tribal  land. 

In  Journeycake  v.  Cherokee  Nation  and  United 
States,  supra,  the  court  draws  attention  to  the  dis- 
tinction between  tribal  land  and  individual  im- 
provements laid  down  by  the  Constitution  of  the 
Cherokee  Nation  (adopted  September  6,  1839)  . 
Section  2  of  that  Constitution  reads: 

"SEC  2.  The  lands  of  the  Cherokee  Nation 
shall  remain  common  property;  but  the  im- 
provements made  thereon,  and  in  the  posses- 
sion of  the  citizens  of  the  Nation,  are  the  ex- 
clusive and  indefeasible  property  of  the  citi- 
zens respectively  who  made  or  may  rightfully 
be  in  possession  of  them:  Provided,  That  the 
citizens  of  the  Nation  possessing  exclusive  and 
indefeasible  right  to  their  improvements,  as 
expressed  in  this  article,  shall  possess  no  right 
or  power  to  dispose  of  their  improvements 
in  any  manner  whatever,  to  the  United  States, 
individual  States,  or  to  individual  citizens 
thereof;  and  that  whenever  any  citizen  shall  re- 
move with  his  effects  out  of  the  limits  of  this 
Nation,  and  become  a  citizen  of  any  other  gov- 
ernment, all  his  rights  and  privileges  as  a 
citizen  of  this  Nation  shall  cease:  Provided, 
nevertheless,  That  the  national  council  shall 
have  power  to  readmit,  by  law,  to  all  the 
rights  of  citizenship,  any  such  person  or  per- 
sons who  may,  at  any  time,  desire  to  return  to 
the  Nation,  on  memorializing  the  National 
Council  for  such  readmission." 

Available  evidence  indicates  that  this  distinction 
between  tribal  land  and  individual  improvements  is 
consistent  with  the  established  customs  and  prac- 
tices of  the  pueblos. 

The  following  cases  support  this  distinction,  with 
respect  to  Indian  tribal  lands: 

McGlasscn  v.  State,  130  Pac.  1174; 

Rush  v.  Thompson,  2  Ind.  T.  557,  53  S.W.  333. 

Even  vested  rights  in  individual  improvements, 
however,  may  be  limited  by  the  laws  or  customs 
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of  the  Indian  tribe.  In  effect,  such  laws  and  cus- 
toms represent  conditions  upon  the  grant  of  indi- 
vidual occupancy  rights,  to  which  the  individual  is 
deemed  to  consent  upon  receiving  such  rights. 
Thus,  in  Myers  v.  Mathis  (2  Ind.  T.  3,  46  S.  W. 
178) ,  the  court  upheld  the  validity  of  a  Chickasaw 
statute  of  limitations,  whereby  an  individual  Indian 
suffered  a  loss  of  his  improvements  by  reason  of  his 
absence  for  a  fixed  period. 

It  is  fair  to  conclude  that  the  right  of  an  indi- 
vidual to  remove  or  otherwise  dispose  of  improve- 
ments upon  tribal  land  is  a  vested  right  subject  only 
to  such  limitations  as  may  be  imposed  by  estab- 
lished tribal  rules  or  customs. 

II.  THE  RELATION  OF  THE  PUEBLO 
TO  THE  FEDERAL  GOVERNMENT. 

The  relationship  between  the  Indian  Pueblos  and 
the  United  States  raises  four  basic  questions:  (1) 
To  what  extent  are  the  pueblos  subject  to  congres- 
sional  control;  (2)  To  what  extent  are  the  pueblos 
subject  to  administrative  supervision  by  the  Gov- 
ernment; (3)  May  the  pueblos  resort  to  legal  pro- 
ceedings against  the  United  States  or  its  officers; 
(4)  Are  the  pueblos  entitled  to  the  protection  of 
the  Constitution  with  respect  to  acts  done  under 
Federal  authority. 

(1)  The  first  of  these  questions  is  fully  answered 
in  the  case  of  United  States  v.  Sandoval,  supra.  In 
that  case,  it  was  said: 

"The  question  to  be  considered,  then,  is, 
whether  the  status  of  the  Pueblo  Indians  and 
their  lands  is  such  that  Congress  competently 
can  prohibit  the  introduction  of  intoxicating 
liquor  into  those  lands  notwithstanding  the 
admission  of  New  Mexico  to  statehood. 

"There  are  as  many  as  twenty  Indian  pueblos 
scattered  over  the  State,  having  an  aggregate 
population  of  over  8,000.  The  lands  belonging 
to  the  several  pueblos  vary  in  quantity,  but 
usually  embrace  about  17,000  acres,  held  in 
communal,  fee  simple  ownership  under  grants 
from  the  King  of  Spain  made  during  the  Span- 
ish sovereignty  and  confirmed  by  Congress 
since  the  acquisition  of  that  territory  by  the 
United  States.  10  Stat.  308,  c.  103,  Sec.  8;  11 
Stat.  374,  c.  5.  As  respects  six  of  the  pueblos, 
one  being  the  Santa  Clara,  adjacent  public 
lands  have  been  reserved  by  executive  orders 
for  the  use  and  occupancy  of  the  Indians. 

"The  people  of  the  pueblos,  although 
sedentary  rather  than  nomadic  in  their  in- 
clinations, and  disposed  to  peace  and  industry, 
are  nevertheless  Indians  in  race,  customs,  and 
domestic  government.  *  *  *  Upon  the  termi- 
nation of  the  Spanish  sovereignty  they  were 
given   enlarged    political    and    civil    rights    by 


Mexico,  but  it  remains  an  open  question 
whether  they  have  become  citizens  of  the 
United  States.  See  treaty  of  Guadaloupe  Hidal- 
go, Articles  VIII  and  IX,  9  Stat.  922,  929; 
United  States  v.  Joseph,  94  U.S.  614,  618;  Elk 
v.  Wilkins,  112  U.S.  94.  Be  this  as  it  may,  they 
have  been  regarded  and  treated  by  the  United 
States  as  requiring  special  consideration  and 
protection,  like  other  Indian  communities. 
Thus,  public  moneys  have  been  expended  in 
presenting  them  with  farming  implements  and 
utensils,  and  in  their  civilization  and  instruc- 
tion; agents  and  superintendents  have  been 
provided  to  guard  their  interests;  central  train- 
ing schools  and  day  schools  at  the  pueblos  have 
been  established  and  maintained  for  the  edu- 
cation of  their  children;  dams  and  irrigation 
works  have  been  constructed  to  encourage  and 
enable  them  to  cultivate  their  lands  and  sustain 
themselves;  public  lands,  as  before  indicated, 
have  been  reserved  for  their  use  and  occupancy 
where  their  own  lands  were  deemed  inade- 
quate; a  special  attorney  has  been  employed 
since  1898,  at  an  annual  cost  of  $2,000,  to  repre- 
sent them  and  maintain  their  rights;  and  when 
latterly  the  Territory  undertook  to  tax  their 
lands  and  other  property,  Congress  forbade 
such  taxation,  saying:  "That  the  lands  now 
held  by  the  various  villages  or  pueblos  of 
Pueblo  Indians,  or  by  individual  members 
thereof,  within  Pueblo  reservations  or  lands, 
in  the  Territory  of  New  Mexico,  and  all  per- 
sonal property  furnished  said  Indians  by  the 
United  States,  or  used  in  cultivating  said  lands, 
and  any  cattle  and  sheep  now  possessed  or  that 
may  hereafter  be  acquired  by  said  Indians, 
shall  be  free  and  exempt  from  taxation  of  any 
sort  whatsoever,  including  taxes  heretofore 
levied,  if  any,  until  Congress  shall  otherwise 
provide."  33  Stat.  1048,  1069,  c.  1479.  An  ex- 
empting provision  was  also  inserted  in  Sec.  2 
of  the  Enabling  Act.    (At  pp.  38-40) 


"During  the  Spanish  dominion  the  Indians 
of  the  pueblos  were  treated  as  wards  requir- 
ing special  protection,  were  subjected  to  re- 
straints and  official  supervision  in  the  aliena- 
tion of  their  property,  and  were  the  bene- 
ficiaries of  a  law  declaring  "that  in  the  places 
and  pueblos  of  the  Indians  no  wine  shall  enter, 
nor  shall  it  be  sold  to  them."  Chouteau  v. 
Melony,  16  How.  203,  237,  Laws  of  the  Indies, 
Book  6,  title  1,  laws  27  and  36,  title  2,  law  1; 
Book  5,  title  2,  law  7;  Book  4,  title  12,  laws 
7,  9,  16-20;  Cedulasand  Decrees  shown  in  Hall's 
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Mexican  Law,  Sees.  162-171.  After  the  Mexican 
succession  they  were  elevated  to  citizenship  and 
civil  rights  not  before  enjoyed,  but  whether 
the  prior  tutelage  and  restrictions  were  wholly 
terminated  has  been  the  subject  of  differing 
opinions.  *   *   * 

"But  it  is  not  necessary  to  dwell  specially 
upon  the  legal  status  of  this  people  under 
either  Spanish  or  Mexican  rule,  for  whether 
Indian  communities  within  the  limits  of  the 
United  States  may  be  subjected  to  its  guardian- 
ship and  protection  as  dependent  wards  turns 
upon  other  considerations.  See  Pollard  v. 
Hagan,  3  How.  212,  225.  Not  only  does  the 
Constitution  expressly  authorize  Congress  to 
regulate  commerce  with  the  Indian  tribes,  but 
long  continued  legislative  and  executive  usage 
and  an  unbroken  current  of  judicial  decisions 
have  attributed  to  the  United  States  as  a  su- 
perior and  civilized  nation  the  power  and  the 
duty  of  exercising  a  fostering  care  and  protec- 
tion over  all  dependent  Indian  communities 
within  its  borders,  whether  within  its  original 
territory  or  territory  subsequently  acquired, 
and  whether  within  or  without  the  limits  of  a 
State.  As  was  said  by  this  court  in  United 
States  v.  Kagama,  118  U.S.  375,  384:  "The 
power  of  the  General  Government  over  these 
remnants  of  a  race  once  powerful,  now  weak 
and  diminished  in  numbers,  is  necessary  to 
their  protection,  as  well  as  to  the  safety  of 
those  among  whom  they  dwell.  It  must  exist  in 
that  government,  because  it  never  has  existed 
anywhere  else,  because  the  theatre  of  its  exer- 
cise is  within  the  geographical  limits  of  the 
United  States,  because  it  has  never  been  denied, 
and  because  it  alone  can  enforce  its  laws  on  all 
the  tribes."  In  Tiger  v.  Western  Investment 
Co.,  221  U.S.  286,  315,  prior  decisions  were 
carefully  reviewed  and  it  was  further  said: 
"Taking  these  decisions  together,  it  may  be 
taken  as  the  settled  doctrine  of  this  court  that 
Congress,  in  pursuance  of  the  long-established 
policy  of  the  Government,  has  a  right  to  deter- 
mine for  itself  when  the  guardianship  which 
has  been  maintained  over  the  Indian  shall 
cease.  It  is  for  that  body,  and  not  for  the 
courts,  to  determine  when  the  true  interests 
of  the  Indian  require  his  release  from  such 
condition  of  tutelage." 

"Of  course,  it  is  not  meant  by  this  that  Con- 
gress may  bring  a  community  or  body  of  people 
within  the  range  of  this  power  by  arbitrarily 
calling  them  an  Indian  tribe,  but  only  that  in 
respect  of  distinctly  Indian  communities  the 
questions  whether,  to  what  extent,  and  for 
what  time  they  shall  be  recognized  and  dealt 


with  as  dependent  tribes  requiring  the  guard- 
ianship and  protection  of  the  United  States 
are  to  be  determined  by  Congress,  and  not  by 
the  courts.  United  States  v.  Holliday,  3  Wall. 
407,  419;  United  States  v.  Rickert,  188  U.S.  432, 
443,  445;  Matter  of  Heff,  197  U.S.  488,  499; 
Tiger  v.  Western  Investment  Co.,  supra. 

"As  before  indicated,  by  an  uniform  course 
of  action  beginning  as  early  as  1854  and  con- 
tinued up  to  the  present  time,  the  legislative 
and  executive  branches  of  the  Government 
have  regarded  and  treated  the  Pueblos  of  New 
Mexico  as  dependent  communities  entitled  to 
its  aid  and  protection,  like  other  Indian  tribes, 
and,  considering  their  Indian  lineage,  isolated 
and  communal  lift',  primitive  customs  and 
limited  civilization,  this  assertion  of  guardian- 
ship over  them  cannot  be  said  to  be  arbitrary 
but  must  be  regarded  as  both  authorized  and 
controlling.  *  *  *"    (At  pp.  44-47.) 

In  view  of  the  foregoing  analysis,  there  can  be 
no  doubt  that  the  Pueblos  are  subject  to  a  general 
legislative  control  by  Congress,  and  that  Congress 
may  limit,  alter  or  extend  the  powers  of  self- 
government  now  vested  in  the  Pueblos. 

(2)  The  second  question  is  less  simply  answered. 
Administrative  control  of  activities  of  the  Pueblos, 
particularly  activities  affecting  third  parties,  has 
been  clearly  defined  by  court  decisions  in  certain 
limited  fields,  but  outside  these  fields  there  is  much 
room  for  differences  of  opinion. 

One  of  the  points  on  which  administrative  con- 
trol is  clearly  established  relates  to  the  disposition 
of  real  property.  Here  the  cases  hold  that  the 
Pueblos  have  no  power  to  dispose  of  real  property 
except  with  the  consent  of  the  United  States.  Such 
consent  may  be  given  expressly  by  the  Secretary  of 
the  Interior,  or  implicitly  through  a  legal  action 
involving  pueblo  lands.  In  the  latter  case  the  United 
States  must  be  a  party  to  the  action,  or  else  the 
Pueblos  must  be  represented  by  an  attorney  ap- 
pointed by  the  United  States,  if  the  decree  against 
the  Pueblos  is  to  have  validity. 

These  propositions  are  set  forth  in  the  opinion 
of  the  Supreme  Court  delivered  by  Mr.  Justice  Van 
Devanter  in  United  States  v.  Candelaria,  supra. 

The  first  question  certified  to  the  Supreme  Court 
in  that  case  was: 

"1.  Are  Pueblo  Indians  in  New  Mexico  in 
such  status  of  tutelage  as  to  their  lands  in  that 
State  that  the  United  States,  as  such  guardian, 
is  not  barred  either  by  a  judgment  in  a  suit  in- 
volving title  to  such  lands  begun  in  the  terri- 
torial court  and  passing  to  judgment  after  state- 
hood or  by  a  judgment  in  a  similar  action  in 
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the  United  States  District  Court  for  the  Dis- 
trict of  New  Mexico,  where,  in  each  of  said 
actions,  the  United  States  was  not  a  party  nor 
was  the  attorney  representing  such  Indians 
therein  authorized  so  to  do  by  the  United 
States?"   (At  p.  438.) 

This   question   was   answered   in   the   following 
terms: 

"Many  provisions  have  been  enacted  by  Con- 
gress—some general  and  others  special— to  pre- 
vent the  Government's  Indian  wards  from  im- 
providently  disposing  of  their  lands  and 
becoming  homeless  public  charges.  One  of  these 
provisions,  now  embodied  in  section  2116  of 
the  Revised  Statutes,  declares:  'No  purchase, 
grant,  lease,  or  other  conveyance  of  lands,  or 
of  any  title  or  claim  thereto  from  any  Indian 
nation  or  tribe  of  Indians,  shall  be  of  any 
validity  in  law  or  equity,  unless  the  same  be 
made  by  treaty  or  convention  entered  into  pur- 
suant to  the  Constitution.'  This  provision  was 
originally  adopted  in  1834,  c.  161,  sec.  12,  4 
Stat.  730,  and,  with  others  'regulating  trade 
and  intercourse  with  the  Indian  tribes,'  was 
extended  over  'the  Indian  tribes'  of  New  Mex- 
ico in  1851,  c.  14,  sec.  7,  9  Stat.  587. 

"While  there  is  no  express  reference  in  the 
provision  to  Pueblo  Indians,  we  think  it  must 
be  taken  as  including  them.  They  are  plainly 
within  its  spirit  and,  in  our  opinion,  fairly 
within  its  words,  'any  tribe  of  Indians.'  Al- 
though sedentary,  industrious  and  disposed 
to  peace,  they  are  Indians  in  race,  customs  and 
domestic  government,  always  have  lived  in 
isolated  communities,  and  are  a  simple,  unin- 
formed people,  ill-prepared  to  cope  with  the 
intelligence  and  greed  of  other  races.  It  there- 
fore is  difficult  to  believe  that  Congress  in  1851 
was  not  intending  to  protect  them,  but  only  the 
nomadic  and  savage  Indians  then  living  in  New 
Mexico.  A  more  reasonable  view  is  that  the 
term  'Indian  tribe'  was  used  in  the  acts  of 
1834  and  1851  in  the  sense  of  'a  body  of  Indians 
of  the  same  or  a  similar  race,  united  in  a  com- 
munity under  one  leadership  or  government, 
and  inhabiting  a  particular  though  sometimes 
ill-defined  territory.'  Montoya  v.  United  States, 
180  U.S.  261,  266.  In  that  sense  the  term  easily 
includes  Pueblo  Indians. 

"Under  the  Spanish  law  Pueblo  Indians, 
although  having  full  title  to  their  lands,  were 
regarded  as  in  a  state  of  tutelage  and  could 
alienate  their  lands  only  under  governmental 
supervision.  See  Chouteau  v.  Molony,  16  How. 
203,  237.  Text  writers  have  differed  about  the 


situation  under  the  Mexican  law;  but  in 
United  States  v.  Pico,  5  Wall.  536,  540,  this 
Court,  speaking  through  Mr.  Justice  Field,  who 
was  specially  informed  on  the  subject,  expressly 
recognized  that  under  the  laws  of  Mexico  the 
government  'extended  a  special  guardianship' 
over  Indian  pueblos  and  that  a  conveyance  of 
pueblo  lands  to  be  effective  must  be  'under 
the  supervision  and  with  the  approval'  of  desig- 
nated authorities.  And  this  was  the  ruling  in 
Sunol  v.  Hepburn,  1  Cal.  254,  273,  et  seq.  Thus 
it  appears  that  Congress  in  imposing  a  restric- 
tion on  the  alienation  of  these  lands,  as  we 
think  it  did,  was  but  continuing  a  policy  which 
prior  governments  had  deemed  essential  to  the 
protection  of  such  Indians. 


"With  this  explanation  of  the  status  of  the 
Pueblo  Indians  and  their  lands,  and  of  the 
relation  of  the  United  States  to  both,  we  come 
to  answer  the  questions  propounded  in  the 
certificate. 

"To  the  first  question  we  answer  that  the 
United  States  is  not  barred.  Our  reasons  will 
be  stated.  The  Indians  of  the  pueblo  are  wards 
of  the  United  States  and  hold  their  lands  sub- 
ject to  the  restriction  that  the  same  cannot  be 
alienated  in  any-wise  without  its  consent.  A 
judgment  or  decree  which  operates  directly  or 
indirectly  to  transfer  the  lands  from  the  In- 
dians, where  the  United  States  has  not  author- 
ized or  appeared  in  the  suit,  infringes  that 
restriction.  The  United  States  has  an  interest 
in  maintaining  and  enforcing  the  restriction 
which  cannot  be  affected  by  such  a  judgment 
or  decree.  This  Court  has  said  in  dealing  with 
a  like  situation:  'It  necessarily  follows  that,  as 
a  transfer  of  the  allotted  lands  contrary  to  the 
inhibition  of  Congress  would  be  a  violation  of 
the  governmental  rights  of  the  United  States 
arising  from  its  obligation  to  a  dependent 
people,  no  stipulations,  contracts,  or  judgments 
rendered  in  suits  to  which  the  Government  is 
a  stranger,  can  affect  its  interest.  The  authority 
of  the  United  States  to  enforce  the  restraint 
lawfully  created  cannot  be  impaired  by  any 
action  without  its  consent.'  Bowling  and  Miami 
Improvement  Co.  v.  United  States,  233  U.S. 
528,  534.  And  that  ruling  has  been  recognized 
and  given  effect  in  other  cases.  Privett  v. 
United  States,  256  U.S.  201,  204;  Sunderland  v. 
United  States,  266  U.S.  226,  232. 

"But,  as  it  appears  that  for  many  years  the 
United  States  has  employed  and  paid  a  special 
attorney  to  represent  the  Pueblo  Indians  and 
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look  after  their  interests,  our  answer  is  made 
with  the  qualification  that,  if  the  decree  was 
rendered  in  a  suit  begun  and  prosecuted  by 
the  special  attorney  so  employed  and  paid,  we 
think  the  United  States  is  as  effectually  con- 
cluded as  if  it  were  a  party  to  the  suit.  Souf- 
front  v.  Compagnie  des  Sucreries,  217  U.S. 
475,  486;  Lovejoy  v.  Murray,  3  Wall.  1,  18; 
Claflin  v.  Fletcher,  7  Fed.  851,  852;  Maloy  v. 
Duden,  86  Fed.  402,  404;  James  v.  Germania 
Iron  Co.,  107  Fed.  597,  613."  (At  pp.  441  to 
414.) 

The  decision  reached  in  the  Candelaria  case  has 
been  followed  in  a  number  of  cases  arising  on  ap- 
peals from  decrees  of  the  Pueblo  Lands  Board. 

As  was  said  in  the  case  of  United  States  v.  Board 
of  National  Missions  of  the  Presbyterian  Church, 
supra: 

"It  is  now  settled  that  the  Pueblo  Indians 
are  wards  of  the  government.  United  States  v. 
Sandoval,  231  U.S.  28,  34  S.  Ct.  1,  58  L.  Ed. 
107;  United  States  v.  Candelaria,  271  U.S.  432, 
46  S.  Ct.  561,  70  L.  Ed.  1023.  They  are  subject 
to  the  general  rule  that  'no  stipulations,  con- 
tracts or  judgments  rendered  in  suits  to  which 
the  government  is  a  stranger,  can  affect  its  in- 
terest.' *  *  *"   (At  p.  274)  . 

Again,  in  the  case  of  Garcia  v.  United  States, 
supra,  the  court  declared: 

"It  was  settled,  by  the  decision  in  United 
States  v.  Candelaria,  271  U.S.  432,  46  S.  Ct. 
561,  70  L.  Ed.  1023,  that  the  Pueblo  Indians 
are  under  the  guardianship  of  the  United 
States,  and  that  they  are  within  the  Non- 
Intercourse  Act  (Act  June  30,  1834,  4  Stat. 
730;  Act  Feb.  27,  1851,  9  Stat.  587),  and  that 
title,  once  vested  in  the  Pueblos,  could  not  be 
divested  without  the  consent  of  the  United 
States.  *   *   *"   (At  p.  878) 

A  similar  opinion  is  expressed  in  Pueblo  of 
Picuris  v.  Abeyta,  supra. 

The  latter  two  cases  arose  under  the  Pueblo 
Lands  Act  of  June  7,  1924  (43  Stat.  636)  which, 
in  effect,  put  upon  the  statute  books  the  rule  an- 
nounced in  the  Candelaria  case.  Section  2116  of 
the  Revised  Statutes,  cited  above  and  relied  upon 
in  the  Candelaria  decision,  was  followed  substan- 
tially in  section  17  of  the  Pueblo  Lands  Act,  which 
reads: 

"No  right,  title,  or  interest  in  or  to  the  lands 
of  the  Pueblo  Indians  of  New  Mexico  to  which 
their  title  has  not  been  extinguished  as  here- 


inbefore determined  shall  hereafter  be  ac- 
quired or  initiated  by  virtue  of  the  laws  of  the 
State  of  New  Mexico,  or  in  any  other  manner 
except  as  may  hereafter  be  provided  by  Con- 
gress, and  no  sale,  grant,  lease  of  any  charac- 
ter, or  other  conveyance  of  lands,  or  any  title 
or  claim  thereto,  made  by  any  pueblo  as  a 
community,  or  any  Pueblo  Indian  living  in  a 
community  of  Pueblo  Indians,  in  the  State  of 
New  Mexico,  shall  be  of  any  validity  in  law 
or  in  equity  unless  the  same  be  first  approved 
by   the  Secretary   of   the   Interior." 

The  language  of  this  act  is  broad  enough  to 
cover  even  an  assignment  of  land  from  a  pueblo 
to  one  of  its  members,  if  such  assignment  amounts 
to  a  transfer  of  right,  title  or  interest  in  real  prop- 
erty. Any  such  assignment,  made  by  the  pueblo 
without  the  prior  approval  of  the  Secretary  of  the 
Interior,  would  be,  according  to  the  statute,  with- 
out validity  in  law  or  equity.  On  the  other  hand, 
if  an  assignment  does  not  convey  an  interest  in 
the  land  itself,  it  does  not  fall  within  the  scope 
of  the  statute  cited.  It  becomes  important  there- 
fore to  distinguish  between  those  transactions 
which  convey  an  interest  in  real  property  and  those 
transactions  which,  while  relating  to  the  use  of  real 
property,  do  not  create  an  interest  therein. 

This  distinction  has  been  considered  by  the 
courts  in  a  great  variety  of  cases,  which  seek  to 
distinguish  an  interest  in  land  from  a  mere  li- 
cense. A  recent  decision  in  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  holds: 

"A  mere  permission  to  use  land,  dominion 
over  it  remaining  in  the  owner  and  no  interest 
or  exclusive  possession  of  it  being  given,  is  but 
a  license.  (Citing  authorities)  "  Tips  v.  United 
States,  70  F.   (2d)   525,  526. 

The  essential  characteristic  of  a  license  to  use  real 
property,  as  distinguished  from  an  interest  in 
real  property,  is  that  in  the  former  case  the  licensee 
has  no  vested  right  as  against  the  licensor  or  third 
parties.  He  has  only  a  privilege,  which  the  licensor 
may  terminate. 

As  Justice  Holmes  pointed  out,  in  Marrone  v. 
Washington  Jockey  Club,  227  U.S.  633,  "A  con- 
tract binds  the  person  of  the  maker  but  does  not 
create  an  interest  in  the  property  that  it  may  con- 
cern, unless  it  also  operates  as  a  conveyance.  *  *  * 
But  if  it  did  not  create  such  an  interest,  that  is  to 
say,  a  right  in  rem  valid  against  the  landowner  and 
third  persons,  the  holder  had  no  right  to  enforce 
specific  performance  by  self-help.  His  only  right 
was  to  sue  upon  the  contract  for  the  breach." 
(at  page  636) 
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Put  in  its  simplest  terms,  the  rule  is  that  a  land- 
owner does  not  transfer  an  interest  in  his  land  by 
allowing  another  to  use  the  land.  Thus,  for  in- 
stance, a  member  of  the  landowner's  family,  inas- 
much as  he  is  "a  bare  licensee  of  the  owner,  who 
has  no  legal  interest  in  the  land,"  cannot  derive 
from  his  legal  privilege  to  use  the  land  a  right 
against  the  landowner  or  against  third  parties. 
Elliott  v.  Town  of  Mason,  81  Atl.  701  (N.  H.  191 1)  . 
See  also  Keystone  Lumber  Co.  v.  Kolman,  69  N.W. 
165  (Wis.  1896). 

The  distinction  established  by  the  cases  between 
a  license  and  an  interest  in  land  is  entirely  con- 
sistent with  the  purpose  of  the  Pueblo  Lands  Act 
of  June  7,  1924. 

A  reading  of  the  legislative  history  of  that  act 
shows  that  it  was  designed  to  stop  the  loss  of  pueblo 
lands  by  stopping  transactions  from  which  a  claim 
against  the  pueblo  might  ultimately  be  derived. 
Thus  if  a  pueblo,  under  the  guise  of  making  as- 
signments, should  in  effect  grant  a  life  estate  or 
even  a  leasehold  interest  to  an  individual  member 
of  the  pueblo,  there  would  be  a  transaction  upon 
which  a  claim  adverse  to  the  pueblo  might  be 
founded  either  by  the  individual  or  by  a  third 
party  to  whom  he  might  convey  his  rights.  On  the 
other  hand,  the  action  or  inaction  of  the  pueblo 
authorities  in  permitting  a  pueblo  member  to  use 
a  designated  area  of  pueblo  land  would  not  of  it- 
self create  any  interest  in  land  adverse  to  the  title 
of  the  pueblo  itself,  any  more  than  the  decision  of 
a  family  council  to  allot  certain  rooms  or  buildings 
to  certain  members  of  the  family  would  consti- 
tute a  transfer  of  an  interest  in  land. 

In  between  these  two  extremes  difficult  "twilight 
zone"  cases  may  appear.  In  these  cases,  the  courts 
have  looked  to  the  intention  of  the  parties  to  de- 
termine whether  the  transaction  was  intended  to 
create  a  right  against  the  landowner  and  against 
third  parties.  If  it  was  so  intended,  the  transaction 
must  be  regarded  as  a  conveyance  of  an  interest 
in  real  property.  If  not,  a  mere  license  relationship 
is  established. 

Even  the  language  of  leasing  will  not  suffice 
to  create  a  lease  relationship  if  the  transaction 
leaves  complete  power  over  the  land  in  the  hands 
of  the  landowner.  Thus,  in  the  case  of  Tips  v. 
United  States,  70  F.  (2d)  525,  the  court  found  that 
an  instrument  which  used  the  terms  "landlord," 
"tenant,"  "lease,"  etc.  was  nevertheless  a  mere  li- 
cense, because  the  so-called  lessor,  the  War  Depart- 
ment, had  no  power  to  lease  the  property  or  to 
grant  more  than  a  revocable  permit  to  use  the 
property. 

Under  the  foregoing  authorities,  the  meaning  to 
be  attached  to  any  assignment  that  may  be  made 
by  a  pueblo  will  depend  upon   the  wishes  of  the 


Indians  themselves.  If  they  mean  to  create  a  bare 
license  to  use  and  enjoy  tribal  property,  there  is 
no  statute  under  which  the  Secretary  of  the  In- 
terior can  prevent  the  Indian  assignee  from  using 
such  property  or  prevent  the  pueblo  from  peace- 
ably tolerating  such  use  and  protecting  the  assignee 
against  intruders. 

It  should  be  equally  clear,  under  the  principles 
above  set  forth,  that  the  pueblo  lacks  power  to 
grant  more  than  a  mere  license  and  that  any  oral 
transaction  or  written  instrument  purporting  to 
grant  an  interest  in  land  valid  against  the  pueblo 
itself  or  against  third  parties  would  be  void  at 
law  and  in  equity  unless  approved  in  advance  by 
the  Secretary  of  the  Interior. 

The  cases  cited  at  pages  7-10  above  show  that 
the  relation  between  an  Indian  tribe  and  its  mem- 
bers has  regularly  been  viewed  as  a  relation  of 
license  and  not  of  leasehold.  Although  this  would 
be  the  presumption  in  a  case  arising  within  a 
pueblo,  the  presumption  might  be  rebutted  by  con- 
vincing evidence  and  each  case  would  have  to  be 
decided  with  reference  to  the  special  written  or 
unwritten  laws  and  special  customs  applicable 
within  the  pueblo. 

The  foregoing  authorities  establish  at  least  the 
general  principle  that  the  power  of  the  pueblo  to 
dispose  of  real  property  is  subject  to  administra- 
tive control  by  the  Executive  branch  of  the  Gov- 
ernment. 

Apart  from  such  administrative  control,  those 
pueblos  that  have  voted  to  accept  the  act  of  June 
18,  1934  (48  Stat.  984),  are,  of  course,  bound  by 
the  prohibitions  against  the  alienation  of  tribal 
land  which  are  embodied  in  section  4  of  that  act. 
It  should  be  noted,  however,  that  this  prohibition 
does  not  extend  to  exchanges  of  land  of  equal 
value. 

The  power  of  the  Executive  extends  to  the 
bringing  of  suits  on  behalf  of  a  pueblo  in  matters 
affecting  pueblo  lands  and  controlling  the  conduct 
of  such  litigation.  The  basis  of  such  power  is  set 
forth  in  the  passage  above  quoted  from  United 
Stales  v.  Candelaria,  in  which  Mr.  Justice  Van 
Devanter  said:  "The  suit  was  brought  on  the 
theory  that  these  Indians  are  wards  of  the  United 
States  and  that  it  therefore  has  authority  and  is 
under  a  duty  to  protect  them  in  the  ownership  and 
enjoyment  of  their  lands."  (271  U.S.,  at  437).  Un- 
der section  1  of  the  Pueblo  Lands  Act  which  pro- 
vides that  "the  United  States  of  America,  in  its 
sovereign  capacity  as  guardian  of  said  pueblo 
Indians"  shall  institute  certain  actions  to  quiet 
title  of  pueblo  lands,  a  number  of  suits  have  been 
brought  on   behalf  of  Indian   pueblos. 

See  for  example  United  States  v.  Board  of  Na- 
tional   Missions    of    Presbyterian    Church,    supra; 
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Garcia  v.  United  States,  supra;  Pueblo  of  Picuris  v. 
Abeyta,  supra. 

In  the  last  cited  case  the  question  was  raised 
whether  the  pueblo  itself  was  precluded  from  ap- 
pealing an  adverse  decision  sustained  in  an  action 
instituted  by  the  United  States  on  behalf  of  the 
pueblo.  The  court  declared: 

"In  compliance  with  this  section,  the  At- 
torney General  brought  this  action  in  the 
name  of  the  United  States  as  guardian  of  the 
Indians  of  the  Pueblo  of  Picuris.  The  decision 
in  the  court  below  was  adverse  to  the  United 
States  as  to  a  portion  of  the  lands  in  contro- 
versy. The  Attorney  General  declined  to  ap- 
peal from  said  decision,  although  urged  to  do 
so  by  the  pueblo.  Thereupon  the  pueblo  filed 
its  petition  for  appeal,  alleging  that  it  is  a 
corporation  organized  under  the  laws  of  the 
state  of  New  Mexico,  and  a  community  of 
Pueblo  Indians,  and  the  owner  in  fee  simple, 
under  a  grant  from  the  King  of  Spain,  of  the 
lands  in  controversy.  The  petition  for  ap- 
peal alleges  that  the  pueblo  was  advised  that 
it  had  no  right  to  intervene  in  said  suit,  and 
did  not  in  fact  intervene,  but  that  it  did  co- 
operate with  the  Attorney  General  in  the  trial 
of  said  cause,  and  that  it  is  the  party  benefi- 
cially interested  in  the  determination  thereof. 
The  trial  court  declined  to  allow  the  ap- 
peal, the  petitioner  not  being  a  party  to  the 
litigation;  the  appeal  was  allowed  by  a  Cir- 
cuit Judge  for  the  purpose  of  permitting  the 
matter  to  be  presented  to  this  court.  The 
appellees  now  move  to  dismiss  the  appeal. 


"It  thus  appears  that  at  any  time  prior  to 
the  filing  of  the  field  notes  and  plats  by  the 
Secretary  of  the  Interior  in  the  office  of  the 
Surveyor  General  of  New  Mexico  (Pueblo 
Lands  Act,  sec.  13,  43  Stat.  640  [25  USCA  sec. 
331  note],  either  the  United  States  or  the 
pueblo  may  maintain  an  action  involving  the 
title  and  right  to  lands  of  the  pueblo;  but  a 
decree  rendered  in  a  suit  brought  by  the  pueblo 
does  not  bind  the  United  States,  while  a  decree 
rendered  in  a  suit  brought  by  the  United  States 
does  bind  the  pueblo. 


"The  statutory  power  of  the  United  States 
to  initiate  actions  for  the  Pueblo  Indians 
necessarily  involves  the  power  to  control  such 
litigation.    If    the    private    attorneys    of    the 


pueblo  could  dictate  the  averments  of  the  bill, 
or  could  prevail  in  questions  of  judgment  in 
the  introduction  of  evidence,  there  would  be 
no  substance  to  the  guardianship  of  the  United 
States  over  the  Indians.  There  cannot  be  a  di- 
vided authority  in  the  conduct  of  litigation; 
divided  authority  results  in  hopeless  confu- 
sion. If  the  United  States  has  power  to  dis- 
miss with  prejudice  prior  to  trial,  as  has  been 
held,  it  certainly  has  power  to  decline  to  ap- 
peal after  trial,  if  it  believes  the  decision  of 
the  trial  court  is  without  error."  (At  pp.  13 
to  14.) 

In  view  of  the  foregoing  authorities  it  is  clear 
that  the  United  States  is  empowered  by  virtue  of 
its  relation  to  the  pueblo  and  pursuant  to  special 
legislation  based  on  that  relationship  to  conduct 
and  control  litigation  on  behalf  of  the  pueblos  con- 
cerned for  the  protection  of  pueblo   lands. 

No  attempt  will  be  made  in  this  opinion  to  an- 
alyze exhaustively  the  realm  in  which  the  Execu- 
tive arm  of  the  Federal  Government  is  empowered 
to  supervise  acts  of  the  pueblo  government.  It  is 
enough  for  the  present  to  point  on  the  one  hand 
to  the  foregoing  cases  upholding  such  supervision 
in  matters  affecting  the  disposition  of  pueblo  lands 
and  litigation  with  reference  to  such  lands  and 
to  note,  on  the  other  hand,  that  pueblo  rights  of 
self-government  in  matters  internal  to  the  pueblo 
have  been  constantly  recognized  in  all  the  decided 
cases.  In  the  Constitution  of  the  Santa  Clara 
Pueblo,  approved  by  the  Secretary  of  the  Interior 
on  December  20,  1935,  an  attempt  was  made  to 
distinguish  between  matters  over  which  the  pueblo 
has  sovereign  power,  under  existing  Federal  law, 
and  matters  over  which  the  Interior  Department 
has  final  control.  This  attempt  is  embodied  in 
the  fifth  numbered  paragraph  of  Article  IV,  section 
1  of  the  Pueblo  Constitution.  This  paragraph, 
dealing  with  powers  which  are  not  specifically 
enumerated  in  section  16  of  the  act  of  June  18, 
1934,  but  which  are  comprehended  under  the  gen- 
eral phrase  "all  powers  vested  in  any  Indian  tribe 
or  tribal  council  by  existing  law,"  reads  as  fol- 
lows: 

"5.  To  enact  ordinances,  not  inconsistent 
with  the  constitution  and  bylaws  of  the  pueblo, 
for  the  maintenance  of  law  and  order  within 
the  pueblo  and  for  the  punishment  of  mem- 
bers, and  the  exclusion  of  nonmembers  violat- 
ing any  such  ordinances,  for  the  raising  of 
revenue  and  the  appropriation  of  available 
funds  for  pueblo  purposes,  for  the  regula- 
tion of  trade,  inheritance,  land-holding,  and 
private   dealings   in    land    within    the    pueblo, 
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for  the  guidance  of  the  officers  of  the  pueblo 
in  all  their  duties,  and  generally  for  the  pro- 
tection of  the  welfare  of  the  pueblo  and  for  the 
execution  of  all  other  powers  vested  in  the 
pueblo  by  existing  law:  Provided,  That  any 
ordinance  which  affects  persons  who  are  not 
members  of  the  pueblo  shall  not  take  effect 
until  it  has  been  approved  by  the  Secretary 
of  the  Interior  or  some  officer  designated  by 
him." 

(3)  A  third  point  in  the  relation  of  the  pueblo 
to  the  Federal  Government  is  raised  by  the  ques- 
tion whether  the  pueblos  may  resort  to  legal  pro- 
ceedings against  the  United  States  or  its  officers. 
While  this  question  is  essentially  a  question  of 
legal  procedure,  the  substantive  rights  of  the 
pueblos  must  depend  in  a  very  large  degree  upon 
the  answer  given  to  this  question.  The  question 
is  distinctly  and  unmistakably  answered  in  the 
opinion  of  the  Supreme  Court  read  by  Mr.  Justice 
Van  Devanter  in  Lane  v.  Pueblo  of  Santa  Rosa, 
supra.  In  that  case  the  pueblo  of  Santa  Rosa  was 
recognized  as  entitled  to  bring  suit  against  the 
Secretary  of  the  Interior  to  enjoin  that  official  from 
offering,  listing,  or  disposing  of,  as  public  lands  of 
the  United  States,  certain  lands  claimed  by  the 
Indian  pueblo. 

Again,  in  the  case  of  Pueblo  de  San  Juan  v. 
United  States,  supra,  the  right  of  a  pueblo  to 
bring  suit  against  the  United  States,  under  the 
Pueblo  Lands  Act    (43  Stat.  637) ,  was  upheld. 

In  accordance  with  the  familiar  rule  a  suit 
against  the  United  States  must  be  based  upon  leg- 
islation through  which  the  United  States  permits 
itself  to  be  sued.  Suits  against  officers  of  the  United 
States  based  on  alleged  illegal  acts  require  no  such 
statutory  authority. 

(4)  A  final  question  which  the  relation  of  the 
pueblo  to  the  Federal  Government  has  raised  is 
the  question  whether  the  pueblos  are  entitled 
to  the  protection  of  the  Federal  Constitution  with 
respect  to  acts  done  under  Federal  authority. 

The  opinion  of  the  Supreme  Court  in  the  above- 
cited  case  of  Lane  v.  Pueblo  of  Santa  Rosa,  answers 
this  question  in  the  following  terms: 

"The  defendants  assert  with  much  earnest- 
ness that  the  Indians  of  this  pueblo  are  wards 
of  the  United  States— recognized  as  such  by 
the  legislative  and  executive  departments— and 
that  in  consequence  the  disposal  of  then- 
lands  is  not  within  their  own  control,  but  sub- 
ject to  such  regulations  as  Congress  may  pre- 
scribe for  their  benefit  and  protection.  Assum- 
ing, without  so  deciding,  that  this  is  all  true, 
we  think  it  has  no  real  bearing  on  the  point 


we  are  considering.  Certainly  it  would  not 
justify  the  defendants  in  treating  the  lands 
of  these  Indians— to  which,  according  to  the 
bill,  they  have  a  complete  and  perfect  title- 
as  public  lands  of  the  United  States  and  dis- 
posing of  the  same  under  the  public  land 
laws.  That  would  not  be  an  exercise  of  guard- 
ianship, but  an  act  of  confiscation.  Besides, 
the  Indians  are  not  here  seeking  to  establish 
any  power  or  capacity  in  themselves  to  dispose 
of  the  lands,  but  only  to  prevent  a  threatened 
disposal  by  administrative  officers  in  disregard 
of  their  full  ownership.  Of  their  capacity  to 
maintain  such  a  suit  we  entertain  no  doubt. 
The  existing  wardship  is  not  an  obstacle,  as 
is  shown  by  repeated  decisions  of  this  court, 
of  which  Lone  Wolf  v.  Hitchcock,  187  U.S. 
553,  is  an  illustration."    (At  pp.  113  to  114) 

Again,  it  was  held  in  the  case  of  Garcia  v.  United 
States,  supra,  that  Congress  could  not  constitu- 
tionally deprive  a  pueblo  of  the  right  to  plead  a 
New  Mexico  statute  of  limitations.  The  court  de- 
clared: 

"We  conclude  that  such  Indian  pueblos  were 
entitled  to  the  benefits  of  the  New  Mexico 
statutes  of  limitation  and  that  the  United 
States,  as  their  guardian,  may  plead  such 
statutes  in  their  behalf. 

"If  this  be  true,  then  the  Pueblo  of  Taos, 
having  acquired  fee  simple  title  to  the  Tenorio 
tract  under  section  3364,  supra,  prior  to  the 
adoption  of  the  Pueblo  Lands  Act,  could  not 
be  deprived  of  that  title  by  legislative  fiat." 
(At  p.  878) 

In  accordance  with  the  foregoing  decisions  it 
is  plain  that  while  the  Indian  pueblos  have  been 
considered  for  certain  purposes  as  wards  of  the 
Federal  Government  they  are  entitled  not  only 
to  bring  suit  against  that  Government  and  its 
officers  but  to  claim  as  against  such  Government 
and  officers  the  protections  guaranteed  by  the 
Federal  Constitution. 

III.  THE  RELATION  OF  THE  PUEBLO 
TO  THE  STATE. 

A  third  set  of  problems  affecting  the  legal  status 
of  the  pueblos  revolves  around  the  relation  that 
the  pueblos  bear  to  the  States  in  which  they  are 
situated. 

As  is  pointed  out  in  the  opinion  of  Mr.  Justice 
Van  Devanter  in  United  States  v.  Sandoval,  supra, 
the  Enabling  Act  governing  the  admission  of  New 
Mexico  into  the  Union    (Sec.  2,  Act  of  June  20, 
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1910,  36  Stat.  557)  specifically  provided  that  New 
Mexico  must  recognize  "the  absolute  jurisdiction 
and  control  by  the  Congress  of  the  United  States" 
with  respect  to  lands  owned  or  occupied  by  the 
Pueblo  Indians. 

The  pertinent  portions  of  the  Enabling  Act  pro- 
vide: 

"Sec.  2.  That  *  *  *  the  said  convention 
shall  be,  and  is  hereby,  authorized  to  form  a 
constitution  and  provide  for  a  state  govern- 
ment for  said  proposed  State,  all  in  the  manner 
and  under  the  conditions  contained  in  this 
Act  *   *   *. 

"  'And  said  convention  shall  provide,  by  an 
ordinance  irrevocable  without  the  consent  of 
the  United  States  and  the  people  of  said  State— 

"  'First.  That  *  *  *  the  sale,  barter  or  giv- 
ing of  intoxicating  liquors  to  Indians  and  the 
introduction  of  liquors  into  Indian  country, 
which  term  shall  also  include  all  lands  now 
owned  or  occupied  by  the  Pueblo  Indians  of 
New  Mexico,  are  forever  prohibited. 

"  'Second.  That  the  people  inhabiting  said 
proposed  State  do  agree  and  declare  that  they 
forever  disclaim  all  right  and  title  *  *  *  to 
all  lands  lying  within  said  boundaries  owned 
or  held  by  any  Indian  or  Indian  tribes  the 
right  or  title  to  which  shall  have  been  ac- 
quired through  or  from  the  United  States  or 
any  prior  sovereignty ,  and  that  until  the  title 
of  such  Indian  or  Indian  tribes  shall  have  been 
extinguished  the  same  shall  be  and  remain  sub- 
ject to  the  disposition  and  under  the  absolute 
jurisdiction  and  control  of  the  Congress  of  the 
United  States;  *  *  *  but  nothing  herein,  or 
in  the  ordinance  herein  provided  for  shall  pre- 
clude the  said  State  from  taxing,  as  other 
lands  and  other  property  are  taxed,  any  lands 
and  other  property  outside  of  an  Indian  res- 
ervation owned  or  held  by  any  Indian,  save 
and  except  such  lands  as  have  been  granted 
or  acquired  as  aforesaid  or  as  may  be  granted 
or  confirmed  to  any  Indian  or  Indians  under 
any  Act  of  Congress,  but  said  ordinance  shall 
provide  that  all  such  lands  shall  be  exempt 
from  taxation  by  said  State  so  long  and  to  such 
extent  as  Congress  has  prescribed  or  may  here- 
after prescribe  *   *   *. 

'  'Eighth.  That  whenever  hereafter  any  of 
the  lands  contained  within  Indian  reserva- 
tions or  allotments  in  said  proposed  State  shall 
be  allotted,  sold,  reserved,  or  otherwise  dis- 
posed of,  they  shall  be  subject  for  a  period  of 
twenty-five  years  after  such  allotment,  sale, 
reservation,  or  other  disposal  to  all  the  laws 
of  the  United  States  prohibiting  the  introduc- 


tion of  liquor  into  the  Indian  country;  and  the 
terms  'Indian'  and  'Indian  country'  shall  in- 
clude the  Pueblo  Indians  of  New  Mexico  and 
the  lands  now  owned  or  occupied  by  them.' " 
(Vol.  231,  p.  37.) 

It  appears,  therefore,  that  the  Indian  pueblos  are 
in  general  exempt  from  State  jurisdiction  and  State 
control. 

Two  exceptions  may  be  noted  to  this  general 
rule.  In  the  first  place,  Congress  may  consent  to 
State  jurisdiction  over  Indian  country  for  specified 
purposes  and  has  in  fact  done  so  with  respect  to 
certain  educational  and  sanitary  laws  (U.S.C.,  Tit. 
25,  sec.  231) .  In  the  second  place,  the  State  may 
exercise  jurisdiction  over  non-Indians  within  an 
Indian  pueblo  in  matters  that  do  not  affect  the  In- 
dians or  the  Federal  Government  (see  55  I.  D.  58) . 
Apart  from  these  exceptions  the  Indian  pueblo  is 
not  subject  to  State  jurisdiction  at  any  point. 

It  has  occasionally  been  assumed  that  where  a 
State  has  no  jurisdiction  over  the  land  of  an  Indian 
pueblo,  the  pueblo  has  no  standing  in  the  courts 
of  the  State.  This  assumption  is  entirely  erroneous. 
Despite  the  lack  of  State  jurisdiction  over  pueblo 
lands,  the  pueblo  may,  nevertheless,  bring  suit  in 
State  courts,  so  far  as  State  law  permits,  and  de- 
mand, in  other  respects,  recognition  as  a  public 
corporation.  The  judgments  and  ordinances  of  a 
pueblo  are  entitled  to  the  same  sort  of  recognition 
that  State  courts  give  to  the  acts  of  another  State  or 
nation.  The  pueblo  as  a  sovereign  body  is  not  sub- 
ject to  suit  in  State  courts,  except  with  its  own  con- 
sent. The  pueblo  is  not  for  that  reason  a  pariah.  It 
is  entitled  at  the  very  least  to  all  the  rights  which  a 
foreigner  may  assert  in  the  courts  of  a  State. 

Thus  in  the  case  of  United  States  v.  Candelaria, 
supra,  a  suit  to  quiet  title  brought  by  the  United 
States  as  guardian  of  the  Pueblo  of  Laguna,  the 
issue  was  raised  whether  such  suit  was  barred  by 
an  earlier  decree  of  a  State  court.  The  court  formu- 
lated and  decided  this  issue  in  the  following  terms: 

"In  their  answer  the  defendants  denied  the 
wardship  of  the  United  States  and  also  set  up 
in  bar  two  decrees  rendered  in  prior  suits 
brought  against  them  by  the  pueblo  to  quiet 
the  title  to  the  same  lands.  One  suit  was  de- 
scribed as  begun  in  1910  in  the  territorial  court 
and  transferred  when  New  Mexico  became  a 
State  to  the  succeeding  state  court,  where  on 
final  hearing  a  decree  was  given  for  the  de- 
fendants on  the  merits.  *  *  *  In  the  replication 
the  United  States  alleged  that  it  was  not  a  party 
to  either  of  the  prior  suits;  that  it  neither  au- 
thorized the  bringing  of  them  nor  was  repre- 
sented by  the  attorney  who  appeared  for  the 
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pueblo;  and  therefore  that  it  was  not  bound  by 
the  decrees. 

"On  the  case  thus  presented  the  court  held 
that  the  decrees  operated  to  bar  the  prosecu- 
tion of  the  present  suit  by  the  United  States, 
and  on  that  ground  the  bill  was  dismissed.  An 
appeal  was  taken  to  the  Circuit  Court  of  Ap- 
peals, which  after  outlining  the  case  as  just 
stated,  has  certified  to  this  Court  the  following 
questions: 


"2.  Did  the  state  court  of  New  Mexico  have 
jurisdiction  to  enter  a  judgment  which  would 
be  res  judicata  as  to  the  United  States,  in  an 
action  between  Pueblo  Indians  and  opposed 
claimants  concerning  title  to  land,  where  the 
result  of  that  judgment  would  be  to  disregard 
a  survey  made  by  the  United  States  of  a  Spanish 
or  Mexican  grant  pursuant  to  an  act  of  Con- 
gress confirming  such  grant  to  said  Pueblo  In- 
dians?  (At  pp.  438  to  439.) 


"Coming  to  the  second  question,  we  elimi- 
nate so  much  of  it  as  refers  to  a  possible  dis- 
regard of  a  survey  made  by  the  United  States, 
for  that  would  have  no  bearing  on  the  court's 
jurisdiction  or  the  binding  effect  of  the  judg- 
ment or  decree,  but  would  present  only  a  ques- 
tion of  whether  error  was  committed  in  the 
course  of  exercising  jurisdiction.  With  that 
eliminated,  our  answer  to  the  question  is  that 
the  state  court  had  jurisdiction  to  entertain  the 
suit  and  proceed  to  judgment  or  decree. 
Whether  the  outcome  would  be  conclusive  on 
the  United  States  is  sufficiently  shown  by  our 
answer  to  the  first  question."  (At  pp.  444  to 
445.) 

The  proposition  that  judgments  and  decrees  of 
the  pueblo  in  matters  within  its  competent  juris- 
diction are  entitled  to  full  faith  and  credit  in  the 
courts  of  any  State  is  supported  by  the  reported 
cases  which  consider  the  legal  status  of  decisions  by 
tribal  courts. 

In  the  case  of  Standley  v.  Roberts  (59  Fed.  836, 
app.  dism.  17  Sup.  Ct.  999),  the  court  declared: 

"*  *  *  the  judgments  of  the  courts  of  these 
nations,  in  cases  within  their  jurisdiction,  stand 
on  the  same  footing  with  those  of  the  courts 
of  the  territories  of  the  Union  and  are  entitled 
to  the  same  faith  and  credit."   (At  page  845.) 


And  in  the  case  of  Raymond  v.  Raymond  (83 
Fed.  721)  ,  the  court  declared: 

"The  Cherokee  Nation  *  *  *  is  a  distinct 
political  society,  capable  of  managing  its  own 
affairs  and  governing  itself.  It  may  enact  its 
own  laws,  though  they  may  not  be  in  conflict 
with  the  Constitution  of  the  United  States.  It 
may  maintain  its  own  judicial  tribunals,  and 
their  judgments  and  decrees  upon  the  rights  of 
the  persons  and  property  of  members  of  the 
Cherokee  Nation  as  against  each  other  are  en- 
titled to  all  the  faith  and  credit  accorded  to  the 
judgments  and  decrees  of  territorial  courts." 
(At   page  722)  . 

See  also,  Nofire  v.   United  Stales    (164  U.S.  657); 
Mehlin  v.  Ice   (56  Fed.  12). 

An  analysis  of  the  legal  status  of  decisions  of  In- 
dian tribal  courts  is  found  in  the  opinion  on 
"Powers  of  Indian  Tribes"  cited  above  at  55  I.  D. 
56,  and  in  an  illuminating  article  by  Professor 
W.  G.  Rice,  Jr.,  on  "The  Position  of  the  American 
Indian  in  the  Law  of  the  United  States"  ((1934) 
16  Jour.  Comp.  Leg.   (3d  series)  part  1,  p.  78) . 

IV.  THE  RELATION  OF  THE  PUEBLO 
TO  THIRD  PARTIES. 

In  dealing  with  the  legal  relation  of  the  pueblo 
to  its  own  members,  to  the  United  States,  and  to 
the  State,  we  have  necessarily  covered  the  basic 
points  which  define  the  legal  relation  of  the  pueblo 
to  other  persons.  The  three  basic  points  that  define 
this  relation  are:  (1)  the  corporate  capacity  of  the 
pueblo;  (2)  the  ownership  of  land  by  the  pueblo; 
and  (3)  the  status  of  the  pueblo  as  a  ward  of  the 
United  States.  A  brief  summary  is  offered  of  the 
effect  of  statutes  and  court  decisions  on  each  of 
these  points. 

(1)  With  respect  to  the  corporate  status  of  the 
pueblo,  the  following  statement  is  quoted  from  a 
memorandum  of  Acting  Solicitor  Kirgis,  dated  June 
30,  1936,  addressed  to  the  Commissioner  of  Indian 
Affairs: 

"That  the  Indian  pueblos  are  corporations 
has  long  been  recognized,  not  only  by  the  State 
courts  but  by  the  Federal  courts  as  well.  As 
was  said  by  Mr.  Justice  Van  Devanter,  in  Lane 
v.  Pueblo  of  Santa  Rosa,  249  U.S.  110,  112: 

'*  *  *  During  the  Spanish,  as  also  the 
Mexican,  dominion  it  enjoyed  a  large  meas- 
ure of  local  self-government  and  was  recog- 
ized  as  having  capacity  to  acquire  and  hold 
lands  and  other  property.  With  much  re;ison 
this  might  be  regarded  as  enabling  and  entitl- 


August  9,   1939 


Opinions  of  the  Solicitor 


927 


ing  it  to  become  a  suitor  tor  the  purpose  of 
enforcing  or  defending  its  property  interests. 
See  School  District  v.  Wood,  13  Massachu- 
setts, 193,  198;  Cooley's  Const.  Lim.,  7th 
Ed.,  p.  276;  1  Dillon  Munic.  Corp.,  5th  ed., 
sees.  50,  64,  65.  But  our  decision  need  not  be 
put  on  that  ground,  for  there  is  another 
which  arises  out  of  our  own  laws  and  is  in 
itself  sufficient.  After  the  Gadsden  Treaty 
Congress  made  that  region  part  of  the  Terri- 
tory of  New  Mexico  and  subjected  it  to  "all 
the  laws"  of  that  Territory.  Act  August  4, 
1854,  c.  245,  10  Stat.  575.  One  of  those  laws 
provided  that  the  inhabitants  of  any  Indian 
pueblo  having  a  grant  or  concession  of  lands 
from  Spain  or  Mexico,  such  as  is  here 
claimed,  should  be  a  body  corporate  and  as 
such  capable  of  suing  or  defending  in  respect 
of  such  lands.  Laws  New  Mex.  1851-2,  pp. 
176  and  418.  If  the  plaintiff  was  not  a  legal 
entity  and  juristic  person  before,  it  became 
such  under  that  law;  and  it  retained  that 
status  after  Congress  included  it  in  the  Terri- 
tory of  Arizona,  for  the  Act  by  which  this 
was  done  extended  to  that  Territory  all 
legislative  enactments  of  the  Territory  of 
New  Mexico.  Act  February  24,  1863,  c.  56, 
12  Stat.  664.  The  fact  that  Arizona  has  since 
become  a  State  does  not  affect  the  plaintiff's 
corporate  status  or  its  power  to  sue.  See 
Kansas  Pacific  R.  R.  Co.  v.  Atchison,  Topeka 
&  Santa  Fe  R.  R.  Co.,  112  U.S.  414'.  (Page 
112.) 

'As  a  corporation,  a  pueblo  has  capacity  to  sue 
and  defend  in  respect  of  its  lands,  as  well  as  in 
other  matters.  United  States  v.  Candelaria,  271  U.S. 
432,  442-3;  Pueblo  of  Zia  v.  United  States,  168  U.S. 
198;  Garcia  v.  United  States,  43  F.  (2d)  873,  878; 
Pueblo  de  San  Juan  v.  United  States,  47  F.  (2d) 
446." 

In  United  States  v.  Candelaria,  supra,  the  Su- 
preme Court  commented  on  the  same  case  as  fol- 
lows: 

"It  was  settled  in  Lane  v.  Pueblo  of  Santa 
Rosa,  249  U.S.  110,  that  under  territorial  laws 
enacted  with  congressional  sanction  eacli 
pueblo  in  New  Mexico— meaning  the  Indians 
comprising  the  community— became  a  juristic 
person  and  enabled  to  sue  and  defend  in  re- 
spect of  its  lands.  *  *  *  That  was  a  suit  brought 
by  the  Pueblo  of  Santa  Rosa  to  enjoin  the 
Secretary  of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office  from  carrying  out 
what  was  alleged  to  be  an  unauthorized  pur- 
pose and  attempt  to  dispose  of  the  Pueblo's 


lands  as  public  lands  of  the  United  States.  Ari- 
zona was  formed  from  part  of  New  Mexico 
and  when  in  that  way  the  pueblo  came  to  be  in 
the  new  territory  it  retained  its  juristic 
status.  *  *  *"   (At  pp.  442-443.) 

It  is  clear  that  the  decided  cases  leave  no 
room  for  doubt  on  the  proposition  that  the  pueblos 
of  New  Mexico  are  corporations,  with  power  to 
bring  suit  against  third  parties,  and  liability  to 
suits  brought  by  third  parties. 

It  is  not  so  clear  what  manner  of  corporation  the 
pueblos  are.  The  most  explicit  characterization 
found  in  any  of  the  Federal  cases  heretofore  de- 
cided is  found  in  the  case  of  Garcia  v.  United  States, 
supra,  where  the  Pueblo  of  Taos  is  classified  under 
the  category  of  "municipal  or  public  corporations": 

"*  *  *  By  the  Act  of  December,  1847,  Rev. 
St.  N.  M.  1855,  p.  420,  section  69-101,  N.  M. 
Stat.  Ann.,  Comp.  1929,  the  Indian  Pueblos 
were  given  the  status  of  bodies  politic  and 
corporate  and,  as  such,  empowered  to  sue  in 
respect  of  their  lands.  Lane  v.  Pueblo  of  Santa 
Rosa,  249  U.S.  110,  39  S.  Ct.  185,  63  L.  Ed. 
504.  A  statute  of  limitation,  in  the  absence  of 
provision  therein  to  the  contrary,  runs  not  only 
for,  but  against  municipal  or  public  corpora- 
tions. Metropolitan  R.  Co.  v.  Dist.  of  Columbia. 
132  U.S.  1,  11-12,  10  S.  Ct.  19,  33  L.  Ed.  231; 
Little  v.  Emmett  Irr.  Dist.,  45  Idaho  485,  263 
P.  40,  56  A.  L.  R.  822;  Rosedale  S.D.  No.  5  v. 
Towner  County,  56  N.  D.  41,  216  N.  W.  212, 
215.  We  conclude  that  such  Indian  Pueblos 
were  entitled  to  the  benefits  of  the  New  Mex- 
ico statutes  of  limitation  and  that  the  United 
States,  as  their  guardian,  may  plead  such 
statutes  in  their  behalf."   (P.  878.) 

The  classification  of  the  pueblos  of  New  Mexico 
as  "municipal  or  public  corporations"  falls  within 
the  usual  definitions  of  such  corporations.  One  of 
the  most  informative  and  most  frequently  cited 
definitions  of  a  municipal  corporation  is  that  given 
by  Dillon  in  the  following  terms: 

"A  municipal  corporation ,  in  its  strict  and 
proper  sense,  is  the  body  politic  and  cor- 
porate constituted  by  the  incorporation  of  the 
inhabitants  of  a  city  or  town  for  the  purposes 
of  local  government  thereof.  *  *  *  We  may, 
therefore,  define  a  municipal  corporation  in 
its  historical  and  strict  sense  to  be  the  incor- 
poration, by  the  authority  of  the  government, 
of  the  inhabitants  of  a  particular  place  or  dis- 
trict, and  authorizing  them  in  their  corporate 
capacity  to  exercise  subordinate  specified  pow- 


928 


Department  of  the  Interior 


August  9,  1939 


ers  of  legislation  and  regulation  with  respect 
to  their  local  and  internal  concerns.  This 
power  of  local  government  is  the  distinctive 
purpose  and  the  distinguishing  feature  of  a  mu- 
nicipal corporation  proper."  (1  Dillon  on  Mu- 
nicipal Corporations  (5th  ed.  1911)  sec.  31- 
32.) 

The  essential  feature  of  local  self-government 
has  been  discussed  under  an  earlier  heading.  The 
fact  that  the  pueblo  is  a  membership  corporation 
rather  than  a  stock  corporation  is  too  obvious  to 
call  for  discussion.  The  relation  of  the  corporation 
to  a  particular  area  of  land  and  the  inhabitants 
thereof  is  made  clear  in  the  territorial  statute 
establishing  the  corporate  status  of  the  pueblos 
which  has  been  quoted  above. 

It  is  not  necessary  at  this  point  to  attempt  a 
summary  of  the  legal  rights,  powers,  privileges  and 
immunities  of  municipal  corporations.  These  are 
matters  on  which  many  learned  volumes  have  been 
written.  It  is  enough  for  our  present  purposes  to 
note  that  the  legal  relations  of  the  pueblo  with 
private  parties  not  members  of  the  pueblo  will  be 
governed  by  the  general  body  of  law  governing 
municipal   corporations. 

(2)  A  second  basis  of  the  legal  relations  between 
a  pueblo  and  third  parties,  lies  in  the  ownership 
of  land  by  the  pueblo.  Technically,  the  land  own- 
ership of  the  pueblo  falls  under  two  categories. 
There  is  in  the  first  place,  land  to  which  the  pueblo 
holds  fee  title,  either  under  grants  by  the  Spanish, 
Mexican,  or  the  United  States  governments  or  by 
reason  of  purchases  made  by  the  pueblo.  In  the 
second  place,  there  is  land  to  which  legal  title  is 
held  by  the  United  States,  the  equitable  owner- 
ship of  which  is  vested  in  the  pueblo.  Such  lands 
include  Executive  order  reservations  of  lands  for- 
merly part  of  the  public  domain.  Likewise,  lands 
purchased  by  the  United  States  for  the  benefit  of 
the  pueblo,  whether  through  the  use  of  pueblo 
funds  or  through  the  use  of  gratuity  appropriations 
may  fall  under  this  category.  In  its  relations  to 
third  parties,  however,  the  rights  of  the  pueblo  are 
not  substantially  affected  by  this  dichotomy.  As 
a  legal  owner  or  as  an  equitable  owner  the 
pueblo  has  all  the  ordinary  rights  of  a  land- 
owner with  respect  to  third  parties  except  the 
right  of  alienation.  The  pueblo  has  the  right  to  ex- 
clude third  parties  from  its  land,  and  it  has  the 
right  to  qualify  this  exclusion  by  specific  condi- 
tions under  which  third  parties  will  be  permitted 
to  enter  upon  pueblo  lands.  As  a  landowner  the 
pueblo  may  insist  that  its  licensees  pay  a  sum  of 
money  for  the  privilege  of  entering  the  pueblo 
lands,  and  that  while  they  are  within  the  pueblo 
boundaries  they  refrain  from  certain  types  of  con- 


duct which  the  pueblo  authorities  classify  as  offen- 
sive. As  a  landowner  the  pueblo  may  grant  re- 
vocable rights  of  occupancy,  grazing  permits,  or 
other  licenses  to  nonmembers,  provided  that  no 
property  interest  is  thereby  alienated,  and  subject 
to  the  approval  of  the  Interior  Department  where 
such  approval  is  required  by  existing  law.  Like- 
wise, the  pueblo  may  lease  pueblo  lands  to  out- 
siders subject  to  departmental  approval.  The  neces- 
sity of  obtaining  the  consent  of  the  United  States 
to  any  transaction  involving  alienation  of  a  prop- 
erty interest,  whether  by  sale,  mortgage,  exchange, 
gift  or  lease,  is  a  matter  to  which  we  have  already 
given  consideration  at  pages  13—19  above. 

The  legal  authority  of  the  pueblo  to  exercise 
the  rights  of  a  landowner  with  respect  to  third 
parties  does  not  depend  upon  the  peculiar  facts 
with  respect  to  the  legal  title  of  pueblo  grant  lands. 
Its  rights  with  respect  to  third  parties  are  cognate 
with  the  rights  of  other  tribes.  In  1821  the  Attor- 
ney General  declared  with  respect  to  the  lands  of 
the   Seneca    Indians: 

"So  long  as  a  tribe  exists  and  remains  in 
possession  of  its  lands,  its  title  and  possession 
are  sovereign  and  exclusive;  and  there  exists  no 
authority  to  enter  upon  their  lands,  for  any 
purpose  whatever,  without  their  consent  (1 
Op.  Atty.  Gen.,  pp.  465,  466)." 

While  there  are  undoubted  exceptions  to  this 
general  rule,  in  so  far  as  Federal  laws  have  au- 
thorized employees  of  the  Federal  Government  and 
of  State  governments  to  enter  upon  tribal  lands 
for  governmental  purposes  regardless  of  the  con- 
sent of  the  Indians,  the  general  principle  thus  for- 
mulated by  the  Attorney  General  has  never  been 
qualified  so  far  as  private  persons  are  concerned. 
As  was  said  in  the  Solicitor's  Opinion  on  "Powers 
of  Indian  Tribes"  (55  I.D.  14)  ,  which  has  been  re- 
ferred to  in  preceding  portions  of  this  opinion, 
"the  tribe  has  all  the  rights  and  powers  of  a  prop- 
erty owner  with  respect  to  tribal  property."  The 
following  passages  from  that  opinion  make  clear 
the  legal  basis  of  such  property  rights: 

"The  powers  of  an  Indian  tribe  over  tribal 
property  are  no  less  absolute  than  the  powers 
of  any  landowner,  save  as  restricted  by  general 
acts  of  Congress  restricting  the  alienation  or 
leasing  of  tribal  property,  and  particular  acts 
of  Congress  designed  to  control  the  disposition 
of  particular  funds  or  lands. 


"The  authority  of  a  tribal  council  to  lease 
tribal   lands  is  specifically   confirmed   by   U.S. 
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Code,  title  25,  sections  397,  398,  and  402.  Al- 
though the  exercise  of  such  authority  is  made 
subject  to  the  approval  of  the  Secretary  of  the 
Interior,    it   has   been   said    that: 

'From  the  language  of  this  statute  it  ap- 
pears reasonably  certain  that  it  was  the  leg- 
islative purpose  to  confer  primary  authority 
upon  the  Indians,  and  that  the  determina- 
tion of  the  council  should  be  conclusive 
upon  the  government,  at  least  in  the  absence 
of  any  evidence  of  fraud  or  undue  influence. 
(White  Bear  v.  Barth,  61  Mont.  322,  203 
Pac.  517.)' 


See,  to  the  same  effect,  United  States  v.  Mullin 
(71  Fed.  682)  ;  20  Op.  Atty.  Gen.  245,  holding 
that  an  injunction  by  a  State  court  might  prop- 
erly be  disobeyed;  14  Op.  Atty.  Gen.  451.  And 
with  respect  to  the  general  power  of  a  govern- 
ment as  a  landowner  to  remove  intruders  see 
Canfield  v.  United  States  (167  U.S.  518,  524). 
"As  was  said  in  the  case  of  Stephenson  v. 
Little  (18  Mich.  433),  in  which  it  was  held 
that  the  United  States  Government  as  a  land- 
owner might,  through  officials  of  the  Land 
Office,  seize  and  direct  the  sale  of  timber  cut 
on  public  lands  even  though  other  timber  had 
been  mixed  with  that  so  cut: 


"U.S.  Code,  title  25,  section  179,  which  im- 
poses a  penalty  upon  persons  driving  stock  to 
range  upon  the  lands  of  an  Indian  tribe,  has 
been  construed  as  recognizing  the  right  of  the 
tribe  to  permit  the  use  of  its  lands  for  grazing 
purposes,   for  a   consideration. 

"See  United  States  v.  Hunter,  4  Machey 
(D.C.)  531;  Kirby  v.  United  States,  273  Fed. 
391,  aff'd.,  260  U.S.  423. 

"Similarly,  U.S.  Code,  title  25,  section  180, 
imposing  a  penalty  upon  persons  settling  on 
Indian  lands,  has  been  judicially  interpreted 
as  implying  that  an  Indian  tribe  has  power 
to  permit  such  settlement  upon  such  terms  as 
it  may  prescribe.  The  cases  on  this  subject 
have  been  analyzed  under  the  heading  'The 
Power  of  an  Indian  Tribe  to  Exclude  Non- 
members  From  Its  Jurisdiction'." 

That  the  powers  of  a  municipal  corporation 
with  respect  to  the  land  of  the  corporation  are  no 
less  than  the  powers  of  a  private  owner  is  shown 
by  a  number  of  cases  cited  in  the  Solicitor's  opinion 
above  referred  to: 

"In  Rainboiv  v.  Young  (161  Fed.  835)  the 
court  found  that  the  power  to  remove  nonresi- 
dents was  incidental  to  the  general  powers  of  a 
landowner,  which  the  United  States  was  quali- 
fied to  exercise  with  respect  to  Indian  lands: 

'Besides,  the  reservation  from  which  Mr. 
Sloan  was  removed  is  the  property  of  the 
United  States,  is  set  apart  and  used  as  a 
tribal  reservation  and  in  respect  of  it  the 
United  States  has  the  rights  of  an  individual 
proprietor  (citing  cases)  and  can  maintain 
its  possession  and  deal  with  intruders  in  like 
manner  as  can  an  individual  in  respect  of  his 
property.    (At  p.  837.) ' 


'It  seems  to  me  there  can  be  no  doubt  that 
the  Government  has  all  the  common-law 
rights  of  an  indivdual  in  respect  to  depre- 
dations committed  on  its  property,  and  that 
where  there  is  no  statute  making  it  the  duty 
of  any  particular  official  to  enforce  those 
rights,  it  is  ex  necessitate  rei  made  the  duty 
of  the  Executive  Department  of  the  Gover- 
ernment  to  enforce  them.    (At  page  440.)  ' 

"What  is  said  here  of  the  rights  of  the 
United  States  Government  may  be  said  with 
equal  force  of  the  rights  of  an  Indian  tribe. 
In  an  unallotted  reservation,  an  Indian  tribe 
occupies  the  position  of  a  landowner  in  equity, 
if  not  in  strict  law.  (United  States  v.  Sturgeon, 
6  Sawy.  29,  27  Fed.  Cas.  No.  16,413.)" 

Under  the  foregoing  authorities,  it  is  clear  that 
when  the  pueblo  deals  with  private  parties,  not 
members  of  the  pueblo,  with  respect  to  pueblo 
lands,  it  may  invoke  all  the  rights,  powers,  priv- 
ileges and  immunities  that  attend  land  owner- 
ship, save  as  such  powers  are  qualified  by  specific 
acts  of  Congress  for  the  conservation  of  Indian  land 
and  resources. 

(3)  The  relationship  of  the  pueblo,  as  a  mu- 
nicipal corporation  and  a  landowner,  towards  third 
parties  is  limited,  finally,  by  the  status  of  the 
pueblo  as  a  ward  of  the  United  States. 

The  fact  of  wardship  is  no  longer  in  question. 

"It  was  settled  by  the  decision  in  United 
States  v.  Candelaria,  271  U.S.  432,  46  S.  Ct. 
561,  70  L.  Ed.  1023,  that  the  Pueblo  Indians 
are  under  the  guardianship  of  the  United 
States  *  *  *."  Garcia  v.  United  States,  43  F. 
(2d)    873. 

The  incidents  of  wardship  are  more  uncertain 
than  the  fact  of  wardship.  The  concept  of  ward- 
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ship,  applied  to  an  Indian  tribe,  is  at  best  a  help- 
ful analogy  from  a  well-defined  relationship  in 
private  law  to  a  constitutional  relationship  between 
a  dominant  and  a  dependent  political  body.  Ob- 
viously there  are  many  features  of  the  relationship 
in  private  law  that  cannot  be  applied  to  the  re- 
lationship which  Chief  Justice  Marshall  found  to 
exist  between  the  United  States  and  "domestic,  de- 
pendent nations."  A  mechanical  application  of  the 
analogy  of  wardship  may  result  in  the  violation 
of  Indian  rights,  on  the  one  hand,  and,  on  the 
other  hand,  in  the  imposition  of  extra-constitu- 
tional limitations  on  the  powers  of  Congress.  These 
dangers  we  may  avoid  if  we  recognize  certain  basic 
principles  of  our  constitutional  law.  In  the  first 
place,  the  relations  between  the  Indian  tribes  and 
the  United  States  are  governed  by  treaties  and 
laws  of  Congress.  In  the  second  place,  it  is  im- 
portant to  note  that,  with  respect  to  the  pueblos, 
there  are  no  treaties  and  no  laws  of  Congress  which 
impose  a  "wardship  status"  upon  the  pueblos,  and 
no  such  status  can  be  created  by  judicial  decision. 
There  are,  however,  certain  statutes  which  control 
the  affairs  of  the  pueblos,  in  such  matters,  for  in- 
stance, as  land  alienation  and  liquor  traffic,  in 
ways  parallel  to  the  control  which  a  guardian 
exercises  over  the  property  and  person  of  his  ward. 
It  is  entirely  proper  to  use  the  term  "wardship" 
to  describe  such  statutory  limitations  upon  the 
powers  of  the  pueblo.  It  would  be  entirely  im- 
proper, however,  from  a  constitutional  viewpoint. 
to  use  the  term  "wardship"  as  a  source  of  extra- 
statutory  limitations  upon  the  powers  of  the 
pueblo.  These  considerations  serve  to  emphasize 
the  conclusion  expressed  at  page  3  of  this  memo- 
randum "that  the  ordinary  powers  of  a  State  or 
municipality  may  be  exercised  by  the  recognized 
political  authorities  of  the  tribe,  save  in  so  far  as 
tribal  action  may  be  restrained  or  annulled  bv  the 
Congress   of   the   United   States." 

Bearing  these  considerations  in  mind,  we  may 
refer,  without  further  comment,  to  the  authorities 
cited  under  Part  II  of  this  opinion  to  indicate  the 
limitations  which  existing  statutes  impose  upon 
the  dealings  of  a  pueblo  with  third  parties.  Apart 
from  such  limitations,  third  parties  may  deal  with 
an  Indian  pueblo  as  they  deal  with  an  ordinary 
corporation. 

Nathan  R.  Margold, 

Solicitor. 


Taxation   of   Restricted  Lands- 
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The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

A  number  of  questions  have  been  formulated 
by  the  Indian  Office  and  submitted  for  my  opinion 
concerning  interpretation  of  section  2  of  the  act 
of  June  20,  1936  (49  Stat.  1542),  as  amended  by 
the  act  of  May  19,  1937  (50  Stat.  188),  providing 
for  tax  exemption  of  certain  Indian  lands  pur- 
chased with   trust  or  restricted   funds. 

In  order  that  the  purpose  and  meaning  of  the 
legislation  to  be  interpreted  may  be  more  hilly 
understood,  both  section  1  and  section  2  of  the 
act  of  June  20,   1936,  are  quoted  in  full: 

"That  there  is  hereby  authorized  to  be  ap- 
propriated, out  of  any  money  in  the  Treasury 
of  the  United  States  not  otherwise  appropri- 
ated, the  sum  of  $25,000,  to  be  expended  under 
such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe,  for  payment  of 
taxes,  including  penalties  and  interest,  as- 
sessed against  individually  owned  Indian  land 
the  title  to  which  is  held  subject  to  restrictions 
against  alienation  or  encumbrance  except  with 
the  consent  or  approval  of  the  Secretary  of  the 
Interior,  heretofore  purchased  out  of  trust  or 
restricted  funds  of  an  Indian,  where  the  Sec- 
retary finds  that  such  land  was  purchased  with 
the  understanding  and  belief  on  the  part  of 
said  Indian  that  after  purchase  it  would  be 
nontaxable,  and  for  redemption  or  reacquisi- 
tion  of  any  such  land  heretofore  or  hereafter 
sold  for  nonpayment  of  taxes. 

"SEC.  2.  All  lands  the  title  to  which  is 
now  held  by  an  Indian  subject  to  restrictions 
against  alienation  or  encumbrance  except  with 
the  consent  or  approval  of  the  Secretary  of  the 
Interior,  heretofore  purchased  out  of  trust  or 
restricted  funds  of  said  Indian,  are  hereby  de- 
clared to  be  instrumentalities  of  the  Federal 
Government  and  shall  be  nontaxable  until 
otherwise  directed   by   Congress." 

The  1937  amendment  to  section  2  of  the  above  act 
reads  as  follows: 


Approved:    August  9,    1939. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Indians,  are  hereby  declared  to  be  instru- 
mentalities of  the  Federal  Government  and 
shall  be  nontaxable  until  otherwise  directed  by 
Congress:  Provided,  That  the  title  to  such 
homesteads  shall  be  held  subject  to  restrictions 
against  alienation  or  encumbrance  except  with 
the  approval  of  the  Secretary  of  the  Interior: 
And  Provided  Further,  That  the  Indian  owner 
or  owners  shall  select,  with  the  approval  of  the 
Secretary  of  the  Interior  either  the  agricul- 
tural and  grazing  lands,  not  exceeding  a  total 
of  one  hundred  and  sixty  acres,  or  the  village, 
town,  or  city  property,  not  exceeding  in  cost 
$5,000,  to  be  designated  as  a  homestead." 

Since  the  questions  presented  by  the  Indian 
Office  require  interpretation  of  these  statutes  in 
order  that  they  may  be  properly  applied  to  situa- 
tions not  specifically  dealt  with  by  the  acts,  the 
purpose  of  the  1936  act  and  the  1937  amendment 
should  be  reviewed  at  the  outset  to  serve  as  a 
basis   for  this  opinion. 

The  evil  sought  to  be  remedied  by  the  act  of 
June  20,  1936,  is  well  known.  For  a  long  period 
the  Interior  Department  had  advised  the  Indians 
that  lands  purchased  with  restricted  funds  would 
be  nontaxable.  This  advice  was  based  upon  a  num- 
ber of  early  court  decisions,  and  on  the  basis  of  this 
advice  restricted  funds  were  widely  invested  in 
lands,  often  after  the  trust  or  restricted  tax  exempt 
allotments  of  the  Indians  had  been  sold  to  obtain 
the  necessary  funds.  However,  the  lands  purchased 
with  restricted  funds  were  later  held  to  be  taxable 
in  the  Federal  court  case  of  Work  v.  Mummert, 
29  F.  (2d)  393  (CCA.  8th,  1928) ,  and  as  a  result 
of  that  decision  many  Indians  lost  their  lands  or 
stood  in  danger  of  losing  their  lands  through  tax 
sales. 

The  1936  act  was  then  passed  to  establish  the 
tax  exemption  of  the  lands  purchased  with  re- 
stricted funds  under  the  guidance  and  direction  of 
the  Interior  Department  as  tax  exempt  lands.  After 
the  passage  of  the  act  it  was  found  that  section  2 
had  application  to  such  a  large  quantity  of  lands 
that  a  bill  was  introduced  in  Congress  for  its  re- 
peal. This  bill  was,  however,  amended  on  the  rec- 
ommendation of  the  Senate  Committee  on  Indian 
Affairs  to  provide  for  restricting  the  tax  exemption 
to  homesteads  purchased  with  trust  or  restricted 
funds  rather  than  for  repealing  the  tax  exemption 
entirely,  and  the  bill  was  passed  in  this  amended 
form.  The  report  of  the  Senate  Committee  in 
which  this  recommendation  was  made  contains  the 
following  pertinent  statement  of  the  purpose  of  the 
1936  act  and  the  1937  amendment: 

"The  said  act  of  June  20,  1936    (49  Stat.  L. 
1542)    was  designed  to  bring  relief  and  reim- 


bursement to  Indians  who  by  failure  to  pay 
taxes  have  lost  or  now  are  in  danger  of  losing 
lands  purchased  for  them  under  supervision, 
advice,  and  guidance  of  the  Federal  Govern- 
ment, which  losses  were  not  the  fault  of  the  In- 
dians, but  were  purchased  with  the  under- 
standing and  belief  on  their  part  and  induced 
by  representations  of  the  Government  that  the 
lands  be  nontaxable  after  purchase.  It  was  in- 
tended that  such  lands  would  be  redeemed  out 
of  the  fund  of  $25,000  authorized  to  be  ap- 
propriated under  the  provisions  of  said  act  of 
June  20,  1936    (49  Stat.  L.   1542). 

"Since  the  passage  of  said  act  of  June  20, 
1936  (49  Stat.  L.  1542),  it  was  found  the  pro- 
visions of  section  2  thereof  would  apply  to 
lands  and  other  property  purchased  by  re- 
stricted Indian  funds,  which  would  exempt 
from  taxation  vast  quantities  of  property, 
such  as  business  buildings,  farm  lands  which 
are  not  homesteads,  etc. 

"The  Commissioner  of  Indian  Affairs  ap- 
peared before  the  committee  and  suggested 
the  amendment  herein  proposed,  which  pro- 
posed amendment  was  adopted  and  herein 
recommended  by  your  committee."  (Senate 
Report  No.   332,   75th  Cong.    1st  Sess.) 

With  this  statement  of  the  purpose  of  the  leg- 
islation in  mind,  I  turn  to  a  discussion  of  the 
question  presented  by  the  Indian  Office,  in  the 
order  of  their   presentation. 

(1)  May  tracts  of  taxable  Osage  allotted  land, 
title  to  which  has  passed  to  an  Osage  Indian  as 
result  of  partition  proceedings,  be  selected  as  tax 
exempt,  (a)  in  the  event  no  actual  money  con- 
sideration has  passed— the  only  consideration  being 
the  interest  of  the  Indian  in  other  lands  involved 
in  the  partition  proceedings,  (b)  in  the  event  some 
money  consideration,  less  than  the  value  of  the 
land  has  passed? 

The  Osage  allotted  lands  covered  by  this  ques- 
tion were  made  taxable  by  the  legislation  under 
which  the  lands  were  allotted  to  the  Indians  (act 
of  June  28,  1906,  34  Stat.  539,  amended  by  the 
act  of  April  18,  1912,  37  Stat.  86).  Such  lands, 
therefore,  have  always  been  in  Indian  ownership 
and  have  always  been  taxable  and  been  under- 
stood to  be  taxable.  In  my  opinion  Congress  did 
not  intend  to  render  nontaxable  these  lands  spe- 
cifically made  taxable  by  the  allotment  act.  While 
it  may  be  said  that  when  these  lands  are  parti- 
tioned among  a  number  of  owners  having  frac- 
tional interests  in  the  land,  these  owners  acquire 
their  title  by  "purchase"  (United  States  v.  Hale, 
51  F.  (2d)  629,  CCA.  10th,  1931),  it  cannot  be 
said    that   the   lands   are    purchased   with    trust   or 
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restricted  funds  nor  do  they  otherwise  come  within 
the  purpose  of  the  legislation  here  discussed.  The 
Indians  were  not  misled  as  to  the  tax  exemption 
of  the  lands  and  they  did  not  invest  in  the  lands 
tax  exempt  funds  or  other  tax  exempt  property. 
If  those  Osage  Indians  with  fractional  interests 
were  permitted  to  obtain  the  benefit  of  the  1936 
and  1937  acts  merely  through  the  partition  of  the 
lands  they  would  enjoy  an  unfair  advantage  over 
the  other  Osage  Indians  who  have  sole  ownership 
of  these  allotted  taxable  lands.  Accordingly,  ques- 
tion  (1)  (a)    should  be  answered  in  the  negative. 

However,  part  (b)  of  this  question  may  be 
answered  in  the  affirmative  where  trust  or  restricted 
funds  have  been  used  for  the  purchase  from  the 
other  owners  of  land  in  excess  of  the  land  to  which 
the  Indian  was  entitled  by  virtue  of  his  fractional 
interest.  In  such  case  the  additional  land  would 
represent  an  investment  of  trust  or  restricted  funds 
and  its  protection  from  taxation  would  come 
within  the  purpose  of  the  1937  act.  The  Indian 
could  in  these  instances  designate  as  tax  exempt  a 
portion  of  the  land  acquired  by  him  through  par- 
tition proceedings  which  represented  the  invest- 
ment of  trust  or  restricted  funds. 

(2)  May  fractional  interests  in  tracts  of  pur- 
chased taxable  lands  be  selected  as  tax  exempt?  If 
so,  must  the  fractional  interests  in  agricultural  and 
grazing  land  be  limited  to  tracts  that  contain  160 
acres    or    less? 

A  similar  question  arose  in  connection  with  the 
interpretation  and  application  of  the  act  of  May 
10,  1924  (45  Stat.  495)  ,  as  amended  by  the  act  of 
May  24,  1928  (45  Stat.  733),  which  provided  that 
an  Indian  of  the  Five  Civilized  Tribes  who  owned 
restricted  land  shall  select  and  designate  tracts  not 
exceeding  160  acres  to  remain  exempt  from  taxa- 
tion. In  the  opinion  of  the  Department  of  April 
30,  1929  (M.  25048),  it  was  held  that  tax  exemp- 
tion certificates  might  be  issued  in  favor  of  each 
of  several  Indian  heirs  or  devisees  where  the  land 
was  owned  by  more  than  one  qualified  heir  or 
devisee  so  long  as  the  tax  exempt  land  of  any  one 
such  Indian  owner  did  not  at  any  time  exceed 
160  acres. 

I  see  no  reason  why  this  ruling  should  not  be 
equally  appropriate  in  the  interpretation  and  ap- 
plication of  the  acts  now  involved.  If  it  were  not 
held  that  fractional  interests  in  tracts  of  pur- 
chased taxable  lands  could  be  selected  as  tax  ex- 
empt, the  intent  of  the  act  would  be  frustrated 
wherever  two  or  more  Indians  purchased  lands  in 
common  with  their  trust  or  restricted  funds  or 
whenever  lands  purchased  with  such  funds  de- 
scended to  two  or  more  heirs,  and  the  lands  were 
not   partitioned. 

The  second  part  of  this  question  inquiring  as 
to  the  quantity  of  land  which  may  be  designated 


is  also  answered  by  the  opinion  of  the  Department 
of  April  30,  1929.  It  was  there  held,  in  effect,  that 
each  owner  of  a  fractional  interest  was  entitled  to 
designate  as  tax  exempt  his  interest  in  the  land 
in  so  far  as  it  did  not  amount  in  acreage  to  more 
than  160  acres. 

Where  the  interest  of  the  Indian  in  lands  pur- 
chased with  restricted  funds  amounts  in  terms  of 
acreage  to  160  acres  or  less,  he  can  designate  his 
full  interest  in  the  land.  Where,  however,  his  in- 
terest amounts  to  more  than  160  acres,  he  may 
designate  only  so  much  of  his  interest  as  amounts 
to  160  acres.  He  may  do  this  either  by  designat- 
ing a  smaller  fractional  interest  in  the  entire  acre- 
age, or  he  may  designate  his  full  fractional  inter- 
est in  a  reduced  acreage.  Thus,  if  an  Indian  owns 
a  one-third  interest  in  640  acres,  he  may  designate 
either  a  one-fourth  interest  in  the  640  acres  or  a 
one-third  interest  in  480  of  the  640  acres.  The  latter 
course  may  be  preferable  in  order  to  avoid  con- 
fusion as  to  the  fractional  interest  actually  owned 
by  the  Indian.  Where  one  Indian  owns  a  fractional 
interest  in  a  tract  amounting  to  less  than  a  160- 
acre  interest  and  another  Indian  owns  more  than 
a  160-acrc  interest  in  the  same  tract,  the  unused 
portion  of  the  tax  exemption  to  which  the  one 
Indian  owner  is  entitled  cannot  be  transferred  to 
the  other  Indian  owner  of  the  larger  fractional 
interest. 

Another  situation— if  four  Indians  purchased 
160  acres,  taking  title  one-fourth  each  as  tenants 
in  common,  all  four  might  execute  one  certificate 
exempting  the  entire  tract,  in  which  event,  how- 
ever, each  Indian  would  be  charged  with  only  40 
acres  and  could  select  for  exemption  other  pur- 
chased lands  up  to  the  160-acre  limitation  fixed  by 
the  statute.  Or  each  of  the  four  Indians  might 
execute  separate  certificates,  each  certificate  cov- 
ering the  undivided  one-fourth  interest  owned  by 
each  Indian. 

Where  an  Indian  has  purchased  the  entire  in- 
terest in  a  tract  which  he  would  have  been  entitled 
to  select  under  the  statute  as  tax  exempt  but  is 
prevented  from  doing  so  by  death,  his  heirs,  if  they 
are  Indians,  may,  for  reasons  stated  in  answer  to 
question  (6)  ,  make  the  selection.  In  such  a  case 
the  selection  is  made  in  the  right  of  the  ancestor 
and  the  question  of  fractional  interest  does  not 
arise. 

(3)  In  cases  where  only  a  part  of  the  purchase 
price  for  the  property  has  been  paid  from  re- 
stricted funds,  may  the  fractional  part  of  the  prop- 
erty representing  the  restricted  funds  used  in  pay- 
ment of  the  consideration  be  designated  as  tax 
exempt? 

The  answer  to  this  question  has  been  suggested 
in  the  answers  to  questions  (1)  and  (2).  In  order 
to  effectuate   the   purpose  of  Congress   to  protect 


September  12,   1939 


Opinions  of  the  Solicitor 


933 


as  tax  exempt  restricted  lands  in  so  far  as  they 
are  purchased  with  trust  or  restricted  funds  it  must 
be  held  that  where  part  of  the  purchase  price  of 
the  propetry  has  been  paid  from  such  funds  a  frac- 
tional part  of  the  property,  representing  the  pro- 
portion of  the  purchase  price  paid  with  such  funds, 
may  be  designated  as  tax  exempt. 

(4)  Where  city  property  costs  in  excess  of  $5,000, 
may  a  fractional  portion  of  the  property  be  se- 
lected as  tax  exempt,  such  fractional  portion  being 
the  proportion  that  $5,000  bears  to  the  entire  cost 
of  the  property? 

Under  the  same  principles  as  those  involved  in 
the  preceding  questions,  this  question  may  like- 
wise be  answered  in  the  affirmative.  The  question 
is  one  of  interpretation  of  that  part  of  the  act 
which  provides  that  the  Indian  owner  shall  select 
the  "village,  town,  or  city  property,  not  exceed- 
ing in  cost  $5,000,  to  be  designated  as  a  home- 
stead." If  this  language  should  be  interpreted  to 
mean  that  where  a  homestead  has  cost  more  than 
$5,000  none  of  the  property  is  tax  exempt,  the  in- 
terpretation would  create  an  arbitrary  discrim- 
ination against  those  Indians  who  had  invested 
$5,500  rather  than  $4,500  of  their  restricted  funds 
in  an  urban  homestead. 

It  is  my  opinion  that  Congress  intended  to  pro- 
tect an  investment  of  restricted  funds  up  to  $5,000. 
If  more  than  $5,000  of  such  funds  were  invested, 
so  much  of  the  property  as  represented  the  excess 
would  not  be  protected  by  the  statute.  Thus  if  an 
urban  homestead  cost  $8,000  and  $5,000  or  more 
of  the  price  had  been  paid  from  restricted  funds, 
the  owner  would  be  entitled  to  a  five-eighths  non- 
taxable interest  in  the  property.  The  remaining 
three-eighths  interest  would  be  taxable  and  sub- 
ject to  sale  for  nonpayment  of  taxes. 

This  use  of  fractional  interests  is  similar  to,  and 
no  more  complicated,  than  the  use,  discussed  above, 
where  Indians  own  fractional  interests  in  agricul- 
tural and  grazing  land.  The  method  of  computa- 
tion has  the  advantage  of  finality  in  that  from  the 
time  the  property  is  purchased  the  extent  of  tax- 
ability is  known. 

The  only  alternative  interpretation  which  sug- 
gests itself  is  that  the  statute  in  effect  provides  a 
tax  exemption  up  to  $5,000  of  the  assessed  valua- 
tion of  the  property.  However,  the  statute  speaks 
of  cost,  not  value,  which  is  a  totally  different  con- 
cept. Moreover,  such  an  interpretation  would  have 
practical  disadvantages  in  application  which  it 
cannot  be  assumed  were  intended  to  occur  as  part 
of  the  functioning  of  the  statute.  The  valuation  of 
property  fluctuates  so  that  property  with  a  $5,000 
tax  exemption  might  sometimes  be  subject  to  tax- 
ation and  sometimes  not.  Taxing  authorities  have 
different  bases  of  taxation  and  different  degrees  of 
liberality  in  reducing  the  assessed  value  below  the 


market  value,  thus  creating  variations  in  the  ex- 
tent of  the  tax  exemption  among  the  Indian  own- 
ers and  opening  the  door  to  changes  in  the  assess- 
ment methods  in  order  to  reach  substantial  quan- 
tities of  Indian  property.  More  serious,  Indian 
owners  would  not  know  from  year  to  year  whether 
their  property  was  taxable  until  after  assessment 
was  completed.  The  conclusion  must  be  that  the 
$5,000  statutory  limitation  should  be  applied  to 
the  initial  cost  of  the  property  rather  than  to  its 
subsequent  value. 

(5)  Where  an  Indian  purchases  town  property 
at  a  cost  of  less  than  $5,000,  and  improvements  are 
placed  thereon  bringing  the  original  cost  of  the 
property  and  cost  of  the  improvements  to  more 
than  $5,000,  may  such  property  be  selected  as  tax 
exempt? 

The  answer  to  question  (4)  embraces  the  answer 
to  question  (5)  since  there  is  no  significant  dis- 
tinction between  the  investment  of  not  more  than 
$5,000  in  an  improved  urban  homestead  and  the 
investment  of  less  than  $5,000  in  unimproved  city 
property  with  the  investment  later  increased  to 
$5,000  by  the  addition  of  improvements.  So  much 
of  the  urban  property  of  an  Indian  as  represents 
an  investment  of  not  more  than  $5,000  of  restricted 
funds,  whether  or  not  such  property  includes  per- 
manent improvements  added  after  the  purchase  of 
the  land  itself,  may  be  designated  as  tax  exempt. 
There  is  one  qualification  of  the  foregoing.  If  the 
improvements  were  added  subsequent  to  the  date 
of  the  1937  act,  they  would  be  taxable,  even  if  they 
did  not  bring  the  total  cost  above  $5,000,  since  the 
act  protects  only  the  investment  of  restricted  funds 
prior  to  its  date. 

(6)  Do  the  benefits  accruing  to  an  Indian  own- 
ing property  designated  as  tax  exempt  pass  to  the 
Indian  heir  or  devisee,  or  Indian  grantee  of  the 
Indian  making  the  selection? 

In  view  of  the  language  in  the  1937  act,  this 
question  may  be  answered  in  the  affirmative.  The 
1937  act  provides  that  homesteads  purchased  out 
of  trust  or  restricted  funds  are  "instrumentalities 
of  the  Federal  Government"  and  shall  be  "nontax- 
able until  otherwise  directed  by  Congress."  There- 
fore, the  homesteads  remain  nontaxable  so  long 
as  they  are  in  Indian  ownership  until  legislation 
is  passed  terminating  the  exemption.  This  con- 
struction of  the  act  is  in  accord  with  the  construc- 
tion of  other  acts  providing  for  tax  exemption  of 
Indian  lands  until  otherwise  directed  by  Congress. 


Nathan  R.  Margold, 

Solicitor. 


Approved: 

Assistant  Secretary. 


934 


Department  of  the  Interior 


September  21,   1939 


Voluntary    Right   to    Withdraw    From 
Tribal  Membership 

September  21,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  Superintendent  Whitlock 
of  the  Rosebud  Agency,  South  Dakota,  with  refer- 
ence to  the  desire  of  Mr.  William  S.  Hatten  to  with- 
draw from  membership  in  the  Rosebud  Sioux 
Tribe,  is  returned  herewith  for  further  consider- 
ation. 

The  third  paragraph  is,  I  believe,  likely  to  be 
confusing.  It  is  stated  correctly  that  neither  the 
Tribal  Council  nor  the  Department  can  interfere 
with  Mr.  Hatten's  voluntary  withdrawal  from 
membership.  The  letter,  however,  suggests  that  in 
the  event  he  wishes  the  withdrawal  to  be  made  a 
matter  of  record  he  should  execute  a  formal  re- 
quest that  his  name  be  stricken  from  the  member- 
ship roll  of  the  tribe,  to  be  submitted  to  the 
Superintendent  and  the  Tribal  Council.  The  letter 
goes  on  to  say  that  if  the  Superintendent  is  "satis- 
fied that  it  is  in  proper  form  and  that  Mr.  Hatten 
is  competent  to  elect  to  withdraw  from  the  tribe," 
he  should  refer  the  matter  to  the  Council  which, 
should  it  "see  fit  to  do  so,"  "may"  adopt  an  appro- 
priate resolution  approving  the  request  and  au- 
thorizing the  Superintendent  to  strike  Mr.  Hatten's 
name  from  the  roll. 

The  effect  of  these  sentences  is  to  destroy  the 
force  of  the  correct  assertion  in  the  letter  that  Mr. 
Hatten's  desire  to  withdraw  from  the  tribe  is  in 
accordance  with  a  right  which  he  possesses  and 
with  which  neither  the  Department  nor  the  Tribal 
Council  can  interfere.  The  inference  from  them  is 
that  the  Superintendent  could  hold  up  the  request 
if  he  felt  Mr.  Hatten  was  not  competent  to  make 
it,  despite  the  facts  that  he  is  well  past  the  age  of 
maturity,  possesses  only  three-eighths  degree  of 
Indian  blood,  is  married  to  a  white  woman,  and 
has  lived  off  the  reservation  in  a  white  community 
for  several  years.  Similarly,  the  impression  is  given 
that  the  Tribal  Council  could  also  refuse  to  accede 
to  the  request.  Mr.  Hatten's  right  is  not  legally 
subject  to  such  uncertainties.  See  Solicitor's  Opin- 
ion, Powers  of  Indian  Tribes  (M.  27781),  October 
25,  1934  (55  I.D.  37)  ;  United  States  ex  rel.  Stand- 
ing Bear  v.  Crook  (5  Dill.  453,  25  Fed.  Cases  No. 
14,891).  The  tribe  is  entitled  to  be  informed,  and 
the  Department  should  also  be  apprised,  when  any 
member  wishes  to  give  up  his  membership,  in  order 
that  proper  record  may  be  made  of  his  action,  but 
this  does  not  confer  any  discretion  to  accept  or 
reject  his  request.  Any  action  of  the  Council  or  the 


Superintendent  is  to  be  regarded  as  purely  formal 
to  keep  the  tribal  records  in  order. 

Mr.  Hatten's  application  for  a  patent  in  fee  to 
cover  his  land  on  the  reservation  is,  however,  in  a 
different  category.  The  letter  indicates  that  the 
Department  would  be  disposed  to  approve  such 
an  application,  thus  enabling  Mr.  Hatten  to  sell 
the  land.  It  is  not  clear  from  the  attached  file 
whether  such  a  sale  would  further  complicate  the 
land  tenure  situation  on  the  reservation,  but  in  any 
event  I  believe  the  tribe  has  such  an  interest  in  re- 
taining the  reservation  lands  in  Indian  ownership 
as  to  suggest  that  the  application  should  be  sub- 
mitted to  the  Tribal  Council  for  consideration  of 
the  desirability  of  the  tribe's  acquiring  the  land 
prior  to  any  action  by  the  Department. 

Attention  is  also  called  to  the  last  sentence  of 
the  second  paragraph,  page  one,  of  the  letter  in 
which  the  belief  is  expressed  that  the  act  of  March 
2,  1907  (34  Stat.  1221),  as  amended  by  the  act  of 
May  18,  1916  (39  Stat.  128),  would  permit  segre- 
gation of  Rosebud  Sioux  tribal  funds  from  which 
Mr.  Hatten  has  not  previously  been  paid  a  share 
to  pay  him  his  pro  rata  interest  therein.  While  the 
sentence  goes  on  to  say  that  the  Indian  Office 
would  not  be  disposed  to  recommend  such  segre- 
gation, the  conclusion  of  law  that  it  would  be 
permissible  is,  I  believe,  erroneous  in  view  of  the 
provisions  in  section  16  of  the  act  of  June  18,  1934 
(48  Stat.  986)  ,  and  in  section  1  (c)  ,  article  IV,  of 
the  Rosebud  Sioux  Constitution,  which  prohibit 
any  disposition  of  the  tribe's  assets  without  the  con- 
sent of  the  tribe.  In  the  present  instance  consent 
by  the  Rosebud  Sioux  Tribal  Council  would  be 
necessary.  In  the  case  of  tribes  organized  under  the 
act  of  June  18,  1934  (48  Stat.  984)  ,  the  Department 
is  not  authorized  to  make  any  segregation  of  tribal 
funds  to  pay  pro  rata  shares  to  individual  members 
without  the  approval  of  the  appropriate  tribal 
officials,  as  provided  in  the  tribe's  constitution. 

Nathan  R.  Margold, 

Solicitor. 


Oil  and  Gas  Lease— Execution   by 
superindendent 

September  29,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  the 
attached  oil  and  gas  lease  executed  in  favor  of  the 
Gulf  Oil  Corporation  by  the  Superintendent  of  the 
Kiowa  Indian  Agency,  acting  for  and  in  behalf  of 
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the  undetermined  heirs  of  Guy  Wet-sel-line,  de- 
ceased. 

The  lease  covers  40  acres  of  land  and  the  bonus 
offered  therefor  is  $1,510.  The  Superintendent  re- 
ports that  the  lease  is  situated  not  far  from  produc- 
ing wells  and  that  there  is  much  oil  activity  in  the 
vicinity.  For  this  reason  and  as  an  early  de- 
termination of  heirs  is  unlikely,  due  to  complica- 
tions brought  about  by  the  appearance  of  num- 
erous conflicting  claimants,  the  Superintendent  rec- 
ommends approval  of  the  lease  as  executed  by  him 
for  the  undetermined  heirs.  The  record  fails  to 
show  that  execution  of  the  lease  in  this  manner  is 
satisfactory  to  the  oil  company. 

It  appears  that  Guy  Wet-sel-line,  deceased,  owned 
an  undivided  interest  in  the  land  by  purchase,  that 
interest  having  been  conveyed  by  deed  prohibiting 
alienation  without  the  approval  of  the  Secretary 
of  the  Interior.  Under  sucb  a  deed  the  power  of  the 
Secretary  is  that  of  approval  or  disapproval.  He 
cannot  initiate  or  make  a  lease.  The  same  situation 
obtains  with  respect  to  the  remaining  one-half  in- 
terest in  the  land  which  the  decedent  acquired  by 
inheritance  and  which  is  still  held  in  trust.  The 
applicable  leasing  statute  (act  of  March  3,  1909, 
35  Stat.  781,  783)  requires  execution  of  the  lease 
by  the  Indian  owner  subject  to  approval  by  the 
Secretary  of  the  Interior. 

It  seems  clear  that  even  if  all  of  the  heirs  are  re- 
stricted Indians,  the  execution  of  the  lease  in  their 
behalf  by  the  Superintendent  would  be  ineffective 
unless  it  can  be  said  that  an  emergency  situation 
is  presented  in  which  the  leasing  of  the  land  is 
necessary  in  order  to  prevent  loss  or  waste.  Assum- 
ing that  the  duty  to  protect  and  conserve  Indian 
property  in  such  an  emergency  situation  would 
draw  to  it  the  power  to  make  the  lease,  such  power 
could  in  no  event  extend  to  non-Indians  or  un- 
restricted Indians,  and  there  is  always  the  possi- 
bility that  some  such  may  be  found  entitled  to 
participate  in  the  estate  when  the  heirs  are 
finally  determined.  Moreover,  I  am  not  satisfied 
that  an  emergency  is  presented.  It  is  not  shown 
that  loss  is  now  occurring  or  is  likely  to  occur  in 
the  near  future  from  drainage,  and  as  the  likeli- 
hood is  that  oil  activity  in  view  of  present  condi- 
tions will  increase  rather  than  decrease,  it  may  be 
wise  to  withhold  the  leasing  of  this  land  until  the 
heirs  have  been  determined.  Bidders  would  then 
be  assured  of  a  good  leasehold  title  and  the  In- 
dians might  conceivably  receive  a  more  favorable 
offer. 

If  upon  further  consideration  of  the  matter  it 
is  found  that  danger  of  drainage  now  exists  or  that 
developments  in  the  vicinity  make  it  necessary,  in 
the  interests  of  the  Indians,  to  lease  the  land  at 
this  time,  I  suggest  that  the  lease  when  resubmitted 


be  accompanied  by  a  statement  from  the  oil  com- 
pany indicating  its  willingness  to  accept  the  lease 
as  now  executed  by  the  Superintendent. 

Nathan  R.  Margold, 

Solicitor. 


OsAGK-DlSCRETIONARY     POWER     OF 

Secretary  in  Will  Approval 

November  29,  1939. 
Memorandum  for  the  Assistant  Secretary: 

Reference  is  made  to  the  recommendation  of  the 
Indian  Office  that  the  last  will  of  Henry  Chouteau, 
deceased  Osage  Allottee  No.  1071,  be  disapproved 
for  the  reason  that  "equity  and  good  conscience 
require  that  the  minor  children  of  this  decedent 
should  not  be  deprived  of  the  maintenance  and 
support  so  sorely  needed  at  this  time." 

The  arguments  for  and  against  approval  have 
been  presented  in  the  letters  by  the  Osage  tribal 
attorney  and  the  Assistant  Commissioner  of  In- 
dian Affairs,  but  certain  pertinent  facts  which  were 
not  discussed  make  it  advisable  to  restate  the 
case. 

Henry  Chouteau,  a  one-fourth  blood  Osage  In- 
dian who  had  received  a  certificate  of  competency 
on  March  5,  1910,  died  on  April  28,  1939.  survived 
by  his  wife,  a  white  woman;  three  children,  aged 
15,  13  and  10,  by  his  second  wife;  and  one  adult 
son  by  his  first  wife.  By  the  terms  of  his  will,  ex- 
ecuted on  April  15,  1938,  the  testator  left  all  of  his 
estate  to  his  wife,  except  that  to  each  of  his  four 
children  he  left  $5  and,  subject  to  a  life  estate  in 
his  wife,  an  equal  share  in  his  P/2  Osage  head- 
rights.  If  the  decedent  had  died  intestate,  his  prop- 
erty would  have  gone  one-fifth  to  his  wife  and  one- 
fifth  to  each  of  the  four  children. 

The  wife,  Zola  Mae  Chouteau,  is  seeking  ap- 
proval of  the  will;  the  three  minor  children  are 
seeking  its  disapproval.  All  parties  are  represented 
by  counsel  and  each  has  filed  a  brief  for  your  con- 
sideration. The  adult  son,  Theodore  R.  Chouteau, 
at  first  protested  approval  of  the  will.  Later  he 
withdrew  his  protest,  and  no  brief  has  been  filed 
in  his  behalf. 

The  disapproval  of  the  will  by  the  Secretary  of 
the  Interior  would  affect  only  the  restricted  prop- 
erty, namely,  the  Osage  headrights.  If  the  Secre- 
tary approves  the  will,  the  County  Court  of  Osage 
County  still  must  pass  upon  its  admission  to  pro- 
bate. In  any  event,  the  court  must  decide  whether 
the  will  is  to  be  admitted  to  probate  for  the  dispo- 
sition of  the  unrestricted  part  of  the  estate.  It  is 
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probable  that  the  minor  children  will  oppose  the 
admission  of  the  will,  even  if  the  Secretary  makes 
it  inapplicable  to  restricted  property.  A  stipulation 
might  be  secured  at  that  time  whereby  the  children 
would  receive  a  share  of  the  income  until  each 
reaches  his  majority.  Such  a  settlement,  however, 
is  only  a  possibility,  for  we  have  no  reason  to  be- 
lieve that  the  wife  would  consent. 

Henry  Chouteau  was  married  three  times.  By  his 
first  wife  he  had  his  oldest  son,  Theodore,  an  adult. 
In  1923  the  decedent  married  Marjorie  Chouteau, 
and  by  her  he  had  the  three  children  who  are  pro- 
testing the  will.  Henry  and  Marjorie  Chouteau 
were  divorced  in  1930  on  a  complaint  filed  by  this 
decedent.  A  property  settlement  was  entered  into 
and  the  decree  of  the  court  followed  the  settlement 
theretofore  made.  By  its  terms  the  mother  and  the 
three  children  were  deeded  equal  shares  in  a  ranch 
in  Wyoming,  subject  to  certain  conditions  which  it 
is  not  necessary  to  consider  here.  Henry  Chouteau 
stated  in  his  will  that  the  property  cost  him 
$32,000,  but  one  witness  at  the  hearing  estimated 
the  value  as  low  as  $17,000.  There  is  some  indica- 
tion that  the  decedent  dictated  the  terms  of  the 
property  settlement,  but  there  is  also  testimony 
that  Marjorie  Chouteau  asked  for  the  Wyoming 
ranch.  The  Indian  Office  states  informally  that  the 
value  of  the  estate  of  Henry  Chouteau  is  now  about 
$25,000,  so  it  appears  that  the  property  settlement 
involved  half  of  the  property  he  possessed  in  1930. 
The  net  result  of  the  settlement  was  that  the  wife 
and  three  children  secured  support  therefrom  for 
approximately  two  years,  when  the  major  and 
valuable  part  of  the  land  was  lost  through  fore- 
closure of  a  mortgage  for  some  $7,000  which  the 
wife  had  assumed  in  the  property  settlement.  The 
residue  of  the  land  was  sold  for  $1,250,  a  part  of 
which  still  remains  to  be  paid.  Since  the  divorce 
in  1930,  this  decedent  has  made  no  further  con- 
tribution to  the  support,  care  or  maintenance  of  the 
children.  It  is  also  to  be  noted  that  during  the 
period  since  1930  Marjorie  Chouteau  was  married 
twice,  once  for  three  months,  once  for  three  years. 
There  is  no  evidence  that  she  asked  the  decedent 
to  take  or  support  the  children. 

In  September  of  1931  Henry  Chouteau  married 
Zola  Mae  Chouteau,  who  lived  with  him  until  his 
death  and  remains  his  widow.  There  were  no  chil- 
dren of  this  marriage.  Since  the  decedent's  death, 
the  county  court  of  Osage  County  has  appointed 
the  widow  to  act  as  special  administratrix.  Also, 
on  September  2  the  court  ordered  $75  a  month  to 
be  paid  from  the  estate  to  Marjorie  Chouteau  as 
a  family  allowance  beginning  September  1  and 
continuing  until  further  order  of  the  court. 

Under  the  provisions  of  the  act  of  April  18,  1912 
(37  Stat.  86,  88) ,  the  Secretary  of  the  Interior  is 
authorized  to  disapprove  a  will.  The  parties  seek- 


ing disapproval  have  sought  to  show  that  there  was 
undue  influence  brought  to  bear  upon  the  decedent 
and  that  he  did  not  understand  the  meaning  of  the 
will.  The  only  evidence  of  the  first  charge  is  that 
on  several  different  occasions,  when  Henry  Chou- 
teau was  ill,  an  attorney  appeared  in  order  to  draft 
a  will  for  him.  The  wife  denies  all  responsibility 
for  having  called  any  of  these  attorneys,  and  she 
even  states  that  she  did  not  know  what  the  final 
will  provided  although  one  witness  testified  that 
it  was  read  in  her  presence.  Some  question  is 
raised  by  her  apparent  lack  of  frankness,  but  such 
action  standing  alone  does  not  justify  a  conclusion 
that  she  used  undue  influence  upon  Henry  Chou- 
teau in  order  to  cause  him  to  leave  her  all  the 
property.  With  regard  to  the  testator's  understand- 
ing of  his  will,  the  entire  discussion  centers  around 
the  meaning  of  the  words  "per  stirpes"  and  "per 
capita."  It  is  true  that  the  witness  who  had  ex- 
plained the  meaning  of  these  words  to  the  decedent 
did  not  understand  them,  or  at  least  he  could  not 
explain  them  later  at  the  hearing.  However,  the 
attorney  discussed  the  meaning  with  the  witness 
in  the  presence  of  Henry  Chouteau.  The  discus- 
sion was  in  English,  but  since  the  decedent  spoke 
and  understood  English  it  is  possible  that  he  under- 
stood even  if  the  witness  did  not.  It  also  is  shown 
that  the  will  was  drafted  in  accordance  with  in- 
structions given  the  lawyer,  and  there  is  no  indica- 
tion that  those  instructions  were  disobeyed.  The 
will  conforms  with  the  requirements  of  the  Okla- 
homa law  and  the  testimony  at  the  hearing  justifies 
the  conclusion  that  the  deceased  was  of  sound  and 
disposing  mind  and  executed  the  will  of  his  own 
volition  in  conformance  with  his  own  desires  and 
free  of  undue  influence. 

The  parties  opposing  approval  of  the  will  call 
on  the  Secretary  to  exercise  his  discretionary  power 
under  the  act  of  April  18,  1912,  supra,  and  to  dis- 
approve the  will  for  the  further  reason  that  it  fails 
to  provide  adequately  for  the  minor  children.  The 
discretionary  power  of  the  Secretary  was  upheld 
in  an  opinion  by  the  Solicitor  on  August  25,  1933 
(Estate  of  Earl  Mashunkashey,  Probate  28992-33) , 
but  it  is  noted  that  the  last  paragraph  of  the  opin- 
ion reads  as  follows: 

"The  discretionary  authority  of  the  Secre- 
tary is  not,  however,  unlimited.  His  action 
must  be  neither  arbitrary  nor  capricious,  but 
should  be  carefully  and  reasonably  exercised  to 
avoid,  in  particular,  abuses  of  discretion  operat- 
ing as  a  substitution  of  his  will  for  that  of  a 
testator  whose  mental  capacity  has  been  clearly 
established." 

The  testimony  shows  clearly  that  the  will  ex- 
presses the  intentions  of  the  decedent.  He  seems  to 
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have  weighed  the  disposition  to  be  made  of  his 
property  and  to  have  expressed  his  decision.  He 
comments  on  the  property  settlement  which  he 
made  on  his  minor  children  and  on  the  past  con- 
tributions to  his  adult  son.  The  Indian  Office  re- 
ports informally  that  at  the  present  time  the  in- 
come from  the  estate  will  not  provide  much,  if 
any,  in  excess  of  the  amount  required  to  meet  the 
mortgage  on  part  of  the  property  and  to  support 
one  person.  It  is  probable  that  the  testator  was 
aware  of  this  fact  and  that  he  chose  to  designate 
his  wife  as  the  one  to  take  the  property.  No  ex- 
pression of  Congress  prevents  that  choice,  even 
though  the  wife  is  a  white  woman.  In  fact,  Con- 
gress has  seen  fit  to  refrain  from  restricting  the 
right  of  non-Indians  to  take  as  heirs  of  Osage 
Indians  of  less  than  half  blood.  Section  7  of  the 
act  of  February  27,  1925   (43  Stat.  1008) ,  provides: 

"Hereafter  none  but  heirs  of  Indian  blood 
shall  inherit  from  those  who  are  of  one-half 
or  more  Indian  blood  of  the  Osage  Tribe  of 
Indians  *   *   *." 

Henry  Chouteau  can  hardly  be  said  to  have  ignored 
his  parental  obligation,  for  the  property  settlement 
of  1930  transferred  approximately  half  of  the  prop- 
erty he  then  possessed  to  the  three  children  and 
their  mother  in  equal  shares.  In  addition,  by  his 
will  the  decedent  gave  each  of  his  children  $5  and 
a  one-fourth  share  in  the  H/2  headrights,  subject 
to  the  life  estate  of  the  wife.  The  wife  is  in  her 
early  thirties,  but  the  possibility  of  her  death  is 
always  present. 

I  do  not  think  that  the  Secretary  should  disap- 
prove a  will  unless  such  action  is  necessary  to  pre- 
vent a  clear  injustice.  Unless  the  will  is  clearly 
unconscionable  the  intention  of  the  testator  should 
be  observed.  In  my  opinion  this  will  is  not  un- 
conscionable, and  if  the  Secretary  sees  fit  to  dis- 
approve it  he  would  be  in  effect  substituting  his 
own  preference  for  that  of  Henry  Chouteau.  Dis- 
approving the  will  in  order  to  aid  the  children 
during  the  remainder  of  their  minority  would  give 
to  them  property  which  the  decedent  has  clearly 
indicated  he  wanted  his  wife  to  have. 

It  is  my  recommendation  that  the  will  be  ap- 
proved. 

Nathan  R.  Margold, 

Solicitor. 

Approved  as  recommended.  The  will 
of  Henry  Chouteau,   deceased  Osage 
Allottee  No.  1071,  of  date  December 
15,    1938,   is  hereby   approved: 
Oscar  L.  Chapman,  Assistant.  Secretary. 


Oklahoma— Taxation  of   Excess 

Restricted   Lands— Applicability   of 

OI WA  in  Acceptance  of  Deeded  Land 

November  30,  1939. 
Memorandum  for  the  Assistant  Secretary 

The  question  raised  by  Mr.  Zimmerman  in  his 
in  his  memorandum  of  November  22  is  not  one 
of  policy  alone.  The  deed  referred  to  is  one  by 
which  an  Indian,  who  owns  320  acres  of  land  in 
excess  of  the  160  acres  which  he  is  entitled  to  hold 
as  tax  exempt  under  the  act  of  May  10,  1928  (45 
Stat.  495) ,  attempts  to  remove  a  portion  of  the 
excess  acreage  from  the  tax  rolls  by  conveying  it 
to  the  United  States  in  trust  for  himself.  The  act 
of  1928  expressly  declares  that  all  restricted  lands, 
whether  allotted,  inherited  or  acquired  by  devise 
in  excess  of  160  acres,  shall  be  subject  to  taxation 
by  the  State  of  Oklahoma. 

Mr.  Zimmerman  seems  to  think  that  the  provi- 
sions of  the  Oklahoma  Welfare  Act  of  June  26, 
1936  (49  Stat.  1967) ,  authorize  the  proposed  con- 
veyance. Section  1  of  that  act  authorizes  the  Secre- 
tary to  acquire  by  purchase,  relinquishment,  etc. 
any  interest  in  lands,  water  rights  or  surface  rights 
to  lands  within  or  without  existing  Indian  reserva- 
tions, including  trust  or  other  restricted  lands  now 
in  Indian  ownership,  with  the  provision  that  title 
to  the  land  so  acquired  shall  be  taken  in  the  name 
of  the  United  States  in  trust  for  the  tribe,  band, 
group,  or  individual  Indian  for  whose  benefit  such 
land  is  acquired.  The  act  directs  that  the  land  shall 
be  nontaxable  while  the  title  is  held  by  the  United 
States.  The  act  further  declares  that  such  land 
shall  be  agricultural  and  grazing  lands  of  good 
character  and  quality  in  proportion  to  the  respec- 
tive needs  of  the  "particular  Indian  or  Indians 
for  whom  such  purchases  are  made." 

It  seems  obvious  that  the  foregoing  provisions 
of  the  Oklahoma  Welfare  Act  can  apply  only  to 
instances  where  title  is  being  acquired  for  the  use 
of  an  Indian  who  does  not  already  own  the  land 
in  question  and  therefore  enjoy  its  use  as  fully  be- 
fore the  transfer  of  land  as  afterwards.  This  clearly 
negatives  any  intention  on  the  part  of  the  Congress 
that  the  act  should  be  used  as  a  means  for  the 
removal  from  the  tax  rolls  of  lands  already  owned 
by  an  individual  Indian  which  Congress  has  ex- 
pressly declared  shall  be  subject  to  State  taxation. 
To  hold  otherwise  would  be  to  provide  an  easy 
means  for  nullifying,  by  executive  action,  the  ex- 
plicit legislative  provisions  contained  in  the  act  of 
1928,  supra,  which  deals  with  lands  of  Indians  of 
the  Five  Civilized  Tribes.  Similar  provisions  con- 
tained in  the  acts  of  Congress  dealing  with  the 
Osage  Indians  (acts  of  March  2,  1929,  45  Stat.  1478, 


938 


Department  of  the  Interior 


November  30,  1939 


and  June  24,  1938,  52  Stat.  1034)  and  acts  of  Con- 
gress of  general  application  dealing  with  the  tax- 
ability of  lands  heretofore  purchased  for  indi- 
vidual Indians  with  their  restricted  or  trust  funds 
(acts  of  June  20,  1936,  49  Stat.  1542,  and  May  19, 
1937,  50  Stat.  188)  might  also  be  disregarded.  A 
large  area  of  land  in  the  aggregate  could  thus  be 
removed  from  the  State  tax  rolls  by  the  mere  ex- 
pedient of  having  the  present  owners  convey  their 
lands  to  the  United  States  in  trust  for  themselves. 
The  statement  in  the  Indian  Office  letter  that  this 
would  be  contrary  to  the  spirit  and  intent  of  the 
Oklahoma  Welfare  Act  is,  in  my  opinion,  correct. 
It  is  also  true,  as  stated  by  the  Indian  Office,  that 
the  policy  of  the  Department,  as  well  as  the  In- 
dian Office,  has  been  not  to  approve  such  deeds. 

Nathan  R.  Margold, 

Solicitor. 

Approved: 

Oscar  L.  Chapman,  Assistant  Secretary. 

Tule  River  Council  Permission  to. 
California  Forestry  Division  to 
Construct  Fire  Protection  Road 
Across  Reservation 

December  26,  1939. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Reference  is  made  to  the  attached  letter  to  Mr. 
Roy  Nash,  Superintendent  of  the  Sacramento 
Agency,  concerning  a  resolution  adopted  by  the 
Tule  River  Tribal  Council  on  August  31  granting 
to  the  State  Division  of  Forestry  of  California  per- 
mission to  reconstruct  and  maintain  a  fire  pro- 
tection road  across  the  reservation. 

I  should  agree  that  the  present  tribal  resolution 
is  ultra  x'ires  if  it  be  interpreted  to  convey  an 
"easement"  as  the  second  paragraph  of  the  resolu- 
tion  declares. 

Such  an  interpretation,  however,  is  unnecessary 
and  since  a  document  of  this  sort  should  be  in- 
terpreted in  such  a  way  as  to  preserve  its  validity, 
where  such  an  interpretation  is  reasonable,  I  would 
suggest  that  the  present  resolution  ought  to  be  con- 
strued as  a  naked  permit  or  license.  The  trans- 
action appears  to  fall  within  the  scope  of  the 
authorities  cited  in  my  opinion  on  Pueblo  permits 
(Solicitor's  Opinion  M.  29566,  August  9,  1939)  . 

So  construed,  the  attached  permit  or  license  is 
clearly  valid  under  rulings  of  the  Attorney  General 
(18  Op.  Atty.  Gen.  34;  17  Op.  Atty.  Gen.  134;  and 
see  Solicitor's   Memorandum,   December    11,    1936; 


Solicitor's  Memorandum,  December  2,  1938)  .  In 
18  Op.  Atty.  Gen.  34,  the  Attorney  General  held 
"that  in  the  absence  of  express  contradictory  pro- 
visions by  treaty,  or  by  statutes  of  the  United 
States,  the  nation  (and  not  a  citizen)  is  to  declare 
who  shall  come  within  the  boundaries  of  its  occu- 
pancy, and  under  what  regulations  and  condi- 
tions." While  a  permit  so  granted  does  not  create 
vested  rights  beyond  the  power  of  Congress  to  im- 
pair (Muskogee  National  Telegraph  Co.  v.  Hall, 
118  Fed.  382),  the  validity  of  such  a  permit,  ap- 
proved by  the  Department,  is  beyond  question. 

Although  this  tribal  power  to  grant  such  a  li- 
cense exists  independently  of  the  powers  set  forth 
in  section  1  (c)  of  Article  VI  of  the  tribal  constitu- 
tion, it  might  be  pointed  out  here  that  this  sec- 
tion is  to  be  interpreted  literally  so  that  the  5- 
year  limitation  would  apply  only  to  leases  but  not 
to  sales  or  encumbrances,  as  there  would  seem  to 
be  no  legal  ground  which  would  justify  or  require 
the  Secretary  to  disregard  the  clear  wording  of  the 
section. 

I  would  suggest  that  the  present  resolution  be 
approved  with  a  proviso  to  this  effect:  "Approved 
with  the  understanding  that  no  'easement'  or  other 
interest  in  real  property  is  conveyed  by  the  fore- 
going instrument,  but  that  it  is  to  be  construed  at 
all  times  as  a  mere  license  or  permission  to  the 
State  Division  of  Forestry  of  California  to  perform 
the  acts  specified  therein  upon  the  lands  de- 
scribed." 

Nathan  R.   Margold, 

Solicitor. 


Per  Capita  Payments  to  Klamath 

Tribe— Question  of  Payments  to 

Modocs  Enrolled  on  Klamath 

Reservation 

January  2,  1940. 

Memorandum  for  the  Assistant  Secretary: 

The  attached  roll  is  submitted  by  the  Office  of 
Indian  Affairs  as  a  basis  for  per  capita  payments  of 
$1,500  to  be  made  to  enrolled  members  of  the 
Klamath  Tribe  under  section  2  of  the  act  of  June 
1,  1938  (52  Stat.  605) ,  as  amended  by  section  2  (b) 
of  the  act  of  August  7,  1939,  Public  No.  325,  76th 
Congress,  1st  Session.  I  am  not  prepared  to  rec- 
ommend your  approval  of  this  roll  on  the  basis  of 
the  justification  set  forth  by  the  Office  of  Indian 
Affairs.  In  particular,  it  appears  to  me  that  a  basic 
inconsistency  is  involved  in  the  decision  that  cer- 
tain Modocs  enrolled  on  the  Klamath  Reservation 
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are  not  entitled  to  receive  payments  while  their 
descendants  are  so  entitled.  The  reason  given  for 
the  former  riding,  namely,  that  the  Indians  in 
question  "do  not  possess  valid  claims  to  allotments 
on  the  Klamath  Reservation,"  would  appear  to  be 
equally  applicable  to  their  descendants.  Possibly  it 
would  apply  also  to  all  the  other  Indians  upon 
whom  the  statute  confers  a  right  to  payment,  in 
which  case  it  would  be  clear  that  a  right  to  an 
allotment  is  not  a  prerequisite  to  a  right  to  pay- 
ment. 

While  I  am  inclined  to  believe  that  either  the 
children  should  be  excluded  from  the  payment  roll 
or  the  parents  included  thereon,  I  am  in  some 
doubt  as  to  which  of  these  solutions  would  most 
closely  accord  with  the  direction  of  the  statute.  In 
such  a  case  I  think  that  it  would  be  helpful  to  have 
the  assistance  of  the  parties  in  interest;  namely, 
the  Klamath  Tribe  and  the  various  special  classes 
of  claimants.  The  matter  is  of  a  magnitude  to  make 
litigation  a  probability,  and  it  would  seem  the 
part  of  discretion  to  examine  the  arguments  of  the 
parties  in  interest  before  we  make  our  decision 
instead  of  afterwards.  I  recognize  that  this  is  a 
departure  from  the  established  practice  of  the  De- 
partment but  I  think  that  the  departure  is  in  the 
interests  of  sound  administration.  Opportunity  to 
the  interested  parties  to  present  their  views  prior 
to  final  action  on  the  roll  may  be  given  by  setting 
a  hearing  on  the  approval  of  the  roll  before  your- 
self or  before  me,  advising  the  parties  in  interest 
of  the  date  of  such  hearing,  and  offering  an  oppor- 
tunity to  present  argument  in  person  or  in  writing. 
In  view  of  the  fact  that  the  chief  question  raised 
by  this  case  is  one  of  statutory  interpretation,  you 
may  prefer  to  assign  the  conduct  of  the  hearing 
to  this  office. 

Nathan  R.   Margold, 

Solicitor. 


Land  Conveyance— Lands  Held  in  Trust 
for  Blackfeet  Indian  Tribe 

January  2,  1940. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  transaction  involves  an  exchange 
of  allotted  lands  between  Jennette  Gambler  Cree- 
medicine  and  Frank  Merchant,  Blackfeet  Indians. 
Each  is  conveying  40  acres  of  land  to  the  United 
States  in  trust  for  the  Blackfeet  Indian  Tribe  on 
condition  that  each  receives  an  assignment  on  the 


tract  being  relinquished  by  the  other.  The  cover- 
ing letter  relates  that  the  transaction  is  authorized 
by  section  4  of  the  act  of  June  18,  1934  (48  Stat. 
984),  and  Article  7  of  the  Blackfeet  Constitution. 

Both  tracts  contain  40  acres  and  each  is  valued 
at  $400.  Superintendent  Graves'  letter  of  April 
7,  1939,  however,  points  out  that  Mrs.  Creemedi- 
cine's  tract  contains  improvements,  whereas  that  of 
Mr.  Merchant  is  unimproved.  Mrs.  Creemedicine, 
on  the  other  hand,  is  in  debt  with  her  husband  to 
the  Blackfeet  Tribe  in  the  amount  of  $1,700  under 
a  loan  from  the  tribal  revolving  loan  fund.  Mr. 
Merchant  appears  to  owe  .$463.11  to  the  United 
States  in  reimbursable  charges  for  livestock,  seed 
and  building  materials,  which  constitute  a  lien 
against  his  lands.  The  transaction  involves  not  only 
acquisition  of  Mrs.  Creemedicine's  land  by  Mr. 
Merchant,  but  also  assumption  by  him  of  her  debt 
to  the  tribe. 

In  these  circumstances  I  do  not  believe  that  there 
is  any  authority  in  section  4  of  the  act  of  June  18, 
1934,  to  support  the  transaction.  That  section 
authorizes  exchanges  of  restricted  Indian  lands 
when  they  are  of  equal  value.  While  the  appraisals 
purport  to  show  that  each  tract  is  valued  at  $400, 
the  facts  that  one  is  improved  while  the  other  is 
not,  and  that  a  part  of  the  transaction  requires 
Mr.  Merchant  to  assume  payment  of  a  debt  of 
$1,700  owed  to  the  tribe,  show  that  the  equality 
of  value  of  the  lands  is  open  to  serious  question. 
As  a  matter  of  fact,  much  more  than  a  mere  ex- 
change of  lands  is  clearly  intended. 

The  deeds  which  are  submitted  for  approval 
refer  to  section  5  of  the  act  of  June  18,  1934,  as 
the  provision  of  law  under  which  they  were  ex- 
ecuted. This  section  authorizes  the  Secretary  of  the 
Interior  to  acquire  land,  including  restricted  In- 
dian land,  in  trust  for  Indian  tribes  or  individual 
Indians.  In  so  far  as  the  exchange  is  to  be  effected 
through  surrender  of  title  by  the  allottees  to  the 
United  States  in  trust  for  the  Blackfeet  Tribe,  this 
section  would  appear  to  be  the  applicable  statutory 
provision  rather  than  section  4  of  the  act  of  June 
18,  1934.  The  condition  of  the  agreement  whereby 
Mr.  Merchant  is  to  assume  Mrs.  Creemedicine's 
debt  to  the  tribe  would  appear  to  be  a  condition 
of  the  granting  of  exchange  assignments  by  the 
tribe  to  the  Indians  rather  than  of  the  transfer  of 
title  to  the  allotments. 

The  effectiveness  of  Mr.  Merchant's  relinquish- 
ment of  the  trust  title  to  his  land  to  the  tribe  is, 
however,  open  to  serious  question  by  virtue  of  the 
existence  of  his  $463.11  reimbursable  debt  consti- 
tuting a  lien  on  the  land.  Unless  the  debt  is  satis- 
fied or  the  land  is  otherwise  released  from  the  lien 
against  it  the  tribe  will  not  receive  a  clear  or  valid 
title.  In  the  circumstances,  Mr.  Merchant's  deed  to 
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the  tribe  can  hardly  be  approved  by  the  Depart- 
ment. 

The  case  seems  to  me  to  be  one  for  application 
of  the  provisions  of  the  act  of  July  1,  1932  (47  Stat. 
564) .  This  statute  gives  the  Department,  subject  to 
review  by  Congress,  power  to  cancel  liens  imposed 
as  security  for  repayment  of  Federal  reimbursable 
funds  "in  such  a  way  as  shall  be  equitable  and 
just  in  consideration  of  all  the  circumstances  under 
which  such  charges  were  made."  In  previous  memo- 
randa I  have  suggested  the  criteria  which  may  be 
used  in  determining  whether  or  not  this  act  is  ap- 
plicable to  given  circumstances.  Where  subsequent 
events  have  shown  a  loan  to  have  been  made  on 
the  basis  of  mistaken  expectations  on  the  part  of 
Indian  Service  officials,  or  where  its  nature  was  not 
made  clear  to  the  borrower,  or  where  for  any  other 
reason  it  should  not  have  been  made,  a  case  is 
made  for  application  of  the  statute.  I  have  also 
expressed  the  view  that  it  would  be  quite  proper  to 
give  special  consideration  to  borrowers  who  are 
unable  to  pay  off  their  debt  but  are  surrendering 
title  to  their  lands  to  the  tribe. 

If  this  transaction  is  approved,  Mr.  Merchant's 
total  obligations  will  amount  to  $2,163.11.  His 
reimbursable  debts  go  back  as  far  as  1928.  In  these 
circumstances,  a  case  might  very  well  be  made  for 
the  cancellation  of  his  reimbursable  charges  in 
view  of  his  surrender  of  title  to  the  40  acres  of  land 
he  is  relinquishing  to  the  United  States  in  trust  for 
the  tribe.  The  record  does  not  at  present  contain 
information  to  support  immediate  action  by  the 
Department  looking  to  the  cancellation  of  these 
charges,  but  I  suggest  that  the  superintendent  be 
asked  to  submit  relevant  data  in  accordance  with 
the  criteria  set  forth  above  and  his  recommenda- 
tions as  to  cancellation  of  the  charges  based  there- 
on. 

The  transaction  is  returned  herewith  for  further 
consideration  in  accordance  with  the  views  ex- 
pressed herein. 

Nathan  R.   Margold, 

Solicitor. 


Eastern  Oklahoma— Applicability 
of  Federal  and  State  Liquor  Laws 

January  6,  19J0. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Attorney  General  dis- 
cusses several  questions  which  have  arisen  in  the 
enforcement   of   the   Indian   liquor   laws   in    Okla- 


homa.   In    two   respects,   I    believe,    the    views    ex- 
pressed in  it  are  in  error. 

The  letter  states  that  the  Department  has  pro- 
ceeded on  the  assumption  that  the  act  of  June  16, 
1933  (48  Stat.  311),  authorizing  the  manufacture, 
sale  and  possession  of  3.2  beer  in  Oklahoma  if  and 
when  sanctioned  by  vote  of  the  electorate  or  an  act 
of  the  Oklahoma  Legislature,  permits  sale  of  3.2 
beer  to  Indians  as  well  as  other  persons.  On  June 
2,  1933,  however,  the  Secretary  of  the  Interior  is- 
sued an  order,  with  which  the  Attorney  General 
on  September  30,  1933,  expressed  his  agreement, 
holding  that  the  laws  prohibiting  sales  to  Indians, 
or  introduction  into  Indian  reservations,  of  beer, 
ale,  wine,  etc.,  did  not  specify  any  alcoholic  con- 
tent and  that  3.2  beer  was,  therefore,  within  the 
prohibitions  of  these  laws.  Under  this  order  the 
sale  of  beer  and  other  liquors  on  Indian  reserva- 
tions, or  on  any  Indian  allotment  held  in  trust  or 
under  restrictions  against  alienation,  or  within  any 
area  in  which  the  introduction  of  intoxicants  into 
"Indian  country"  is  forbidden,  was  prohibited. 

The  act  of  March  5,  1934  (48  Stat.  396) ,  how- 
ever, repealed  the  Indian  liquor  laws  "insofar  as 
they  apply  to  and  affect  that  part  of  the  State  of 
Oklahoma  formerly  known  as  'Indian  Territory.'  ' 
This  act  operated  to  put  the  Indians  in  eastern 
Oklahoma  on  the  same  basis  as  other  citizens  of 
the  State  as  far  as  the  sale  and  possession  of  in- 
toxicating liquors  was  concerned.  Prior  to  March  5, 
1934,  the  order  of  June  2,  1933,  prohibited  the  sale 
of  3.2  beer  to  Oklahoma  Indians,  as  well  as  other 
Indians,  notwithstanding  the  act  of  June  18,  1933, 
and  the  act  of  the  Oklahoma  Legislature  of  April 
20,  1933  (Okla.  Session  Laws,  1933,  Ch.  153),  and 
its  subsequent  ratification  in  a  referendum  election 
held  on  July  11,  1933.  After  March  5,  1934,  the 
sale  of  3.2  beer  to  Indians  in  eastern  Oklahoma 
was  entirely  legal,  being  permitted  by  both  State 
and  Federal  law.  The  sale  and  possession  of  in- 
toxicating liquors  other  than  3.2  beer  is  not,  of 
course,  a  problem  at  the  present  time,  since  Okla- 
homa law  does  not  permit  them  (Okla.  Session 
Laws,    1933,   Ch.    153). 

The  letter  refers  also  to  the  act  of  June  15,  1938 
(52  Stat.  696),  amending  section  241,  title  25, 
United  States  Code,  and  suggests  the  possibility 
that  it  restored  the  application  of  the  Indian  liquor 
laws  in  eastern  Oklahoma  so  as  to  prohibit  the  sale 
of  beer  (including  3.2  beer)  to  Indians  there- 
after. I  am  unable  to  see  any  basis  for  such  a 
proposition.  The  act  of  March  5,  1934  (48  Stat. 
396)  ,  repealed  the  Indian  liquor  laws  in  so  far  as 
they  related  to  Indians  in  eastern  Oklahoma.  It 
did  not  amend  them.  The  act  of  June  15,  1938, 
could  neither  amend  these  laws  nor  restore  them  in 
the    territory.    A    nonexistent    statutory    provision 
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can  hardly  be  amended,  nor  can  statutes  which 
have  been  repealed  be  restored  by  implication.  A 
specific  act  of  Congress  would  be  necessary  to  effect 
such  a  restoration  in  whole  or  in  part.  Further- 
more, it  seems  quite  clear  that  the  act  of  June  15, 
1938,  was  not  intended  to  receive  any  such  con- 
struction. It  amended  section  241,  title  25,  United 
States  Code,  only  in  certain  particulars  looking 
to  a  more  expeditious  handling  of  cases  of  viola- 
tions of  the  statute  by  permitting  first  offenders  to 
be  prosecuted  by  information  as  well  as  indictment 
and  modified  and  classified  the  description  of  the 
types  of  liquors  and  the  classes  of  Indians  subject 
to  the  statute. 

I  believe  the  Attorney  General  should  be  more 
definitely  informed  of  the  views  of  the  Depart- 
ment on  the  questions  raised.  I  suggest,  therefore, 
that  he  be  advised  that  it  is  our  opinion  that  the 
sale  of  3.2  beer  to  Indians  in  eastern  Oklahoma  is 
permissible  under  the  act  of  March  5,  1934,  and 
that  the  Department  is  aware  of  no  statutory  pro- 
vision amending  this  act  or  restoring  the  applica- 
tion of  the  Indian  liquor  laws  in  eastern  Oklahoma. 

Nathan  R.   Margold, 

Solicitor. 


Lease  of  Tribal  Land  Limited  by 
Tribal  Constitution 

February  8,  1940. 

Memorandum    to    the    Coimnissioner 
of  Indian  Affairs: 

The  attached  lease  between  the  Pyramid  Lake 
Paiute  Tribe  and  the  United  States  to  permit  the 
establishment  by  the  Civil  Aeronautics  Authority 
of  a  radio  fan-type  marker  on  tribal  land  is  re- 
turned herewith  for  modification. 

The  lease  provides  that  the  term  shall  be  from 
November  1,  1939  to  June  30,  1940,  with  an  op- 
tion in  the  Government  to  renew  the  lease  from 
year  to  year,  upon  the  giving  of  notice,  through 
the  30th  of  June  1950.  The  lease  may,  therefore, 
be  held  by  the  Government  for  a  maximum  term 
of  10  years  and  8  months.  Where  a  lease  specifies 
an  original  term  but  gives  the  lessee  an  option  of 
renewal  for  a  definite  number  of  years,  the  lease  is, 
in  effect,  a  lease  for  the  maximum  period  provided 
the  option  is  properly  exercised.  Skinner  v.  Davis, 
104  Kans.  467,  179  Pac.  359.  See  also,  Van  Sant  v. 
Bender,  164  N.W.  711,  101  Nebr.  680;  Clancey  v. 
G.  F.  Buche  Co.,  221  N.W.  601,  53  S.  Dak.  565. 

The  constitution  of  the  tribe  provides  in  section 
1  (c)    of  Article  VI    that   no   tribal   land   shall   be 


leased  for  a  period  exceeding  five  years.  In  section 
5  (b)  (2)  of  the  charter  of  the  tribe  it  is  provided 
that  no  lease  shall  be  made  for  a  longer  term  than 
five  years  except  that  leases  requiring  substantial 
improvements  of  the  land  may  be  made  for  longer 
periods  when  authorized  by  law.  As  a  result  of 
these  provisions  the  tribe  cannot  make  a  lease  for 
a  longer  term  than  five  years  unless  a  lease  con- 
templates substantial  improvements,  in  which  case 
the  maximum  term  is  10  years  under  section  17  of 
the  Indian  Reorganization  Act.  I  know  of  no  jus- 
tification for  an  interpretation  of  the  act  or  of  the 
provisions  of  the  tribal  constitution  and  charter 
to  exclude  from  their  application  the  United  States 
itself.  Accordingly,  the  lease  should  be  modified 
to  provide  for  a  maximum  term  of  not  exceeding 
10  years,  if  the  erection  of  the  radio  marker  is 
considered  a  substantial  improvement.  If  not,  the 
maximum  term  must  be  limited  to  five  years. 

When  the  lease  is  revised,  the  number  of  days' 
notice  which  the  Government  must  give  for  the 
exercise  of  its  option  should  be  specified  in  section 
5  of  the  lease  in  order  that  it  may  be  possible  to 
determine  whether  or  not  the  option  is  properly 
exercised. 

Nathan  R.  Margold, 

Solicitor. 


Reacquisition  of  Heirship 

Lands  for  the  Benefit  of 

of  the  Tribe 

February  8,  1940. 

Syllabus 
Consent  of  tribe  must  be  obtained  where  purchase 
of  heirship  lands  is  made  in  trust  for  tribe. 

Memorandum   to  the  Commissioner 
of  Indian  Affairs: 

Reference  is  made  to  the  attached  memorandum 
concerning  the  procedure  to  be  followed  for  the 
reacquisition  of  heirship  lands  for  the  benefit  of 
the  tribe  where  authority  exists  therefor,  particu- 
larly in  those  cases  where  the  heirs  are  numerous 
and  scattered. 

The  proposed  procedure  probably  contemplates 
a  situation  where  the  tribe  desires  to  have  the 
United  States  purchase,  on  its  behalf,  the  heirship 
land  in  question.  In  that  situation,  the  legality  of 
the  transaction  can  be  defended,  as  I  indicated  in 
my  memorandum  of  August  14,  1937,  against  all 
attack.  This  would  not  be  the  case,  however,  if  the 
tribe  did  not  choose  to  purchase  the  land.  Even  if 
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Federal  land  acquisition  funds  were  used,  the  tribe 
might  have  reason  to  oppose  the  transaction,  since 
sums  expended  for  land  acquisition  are  chargeable 
against  future  judgments  on  tribal  claims.  It  is 
quite  conceivable  that  the  appraised  value  of  land 
might  be  in  excess  of  an  amount  representing  the 
value  of  the  land  to  the  tribe.  I  must  therefore  ad- 
vise that  the  proposed  procedure  may  properly  be 
utilized  only  where  the  tribe  requests  or  approves 
the  proposed  purchase.  Since  such  request  or  ap- 
proval is  an  essential  factor  in  the  legality  of  the 
transaction,  it  should  be  recited  in  the  proposed 
order. 

A  minor  difficulty  arises  in  connection  with  the 
suggested  procedure  for  appraisal.  If  the  Depart- 
ment takes  the  position  of  being  both  a  purchaser 
and  an  impartial  appraiser  it  may  subject  itself  to 
a  good  deal  of  criticism.  This  embarrassment  might 
be  avoided  by  having  one  arbitrator  appointed  by 
the  heirs,  one  arbitrator  appointed  by  the  tribe  and 
a  third  appointed  by  these  two  or  by  the  local 
Superintendent.  The  choice  of  an  arbitrator  by 
heirs  may  present  practical  difficulties  where  the 
heirs  are  scattered.  Possibly  it  would  be  enough 
to  offer  the  heirs  an  opportunity  to  name  such  an 
arbitrator  at  the  time  when  the  heirs  are  notified 
of  the  proposed  sale  and  have  the  Superintendent 
name  an  arbitrator  on  their  behalf  in  case  the 
heirs  fail  to  take  advantage  of  the  opportunity  to 
act  for  themselves.  This,  however,  is  merely  a  sug- 
gestion and  it  may  be  that  another  more  satisfac- 
tory procedure  can  be  worked  out  by  your  office 
or  by  the  field. 

Nathan  R.  Margold, 

Solicitor. 


Authority  of  Secretary  of  the 

Interior  to  contract  with  State 

of  Nevada  concerning  maps  and 

plans  for  Indian  road  work. 

M-30589  February  12,  1940. 

Memorandum  for  the  First  Assistant  Secretary: 

By  your  memorandum  dated  January  13  you  re- 
quested my  opinion  on  the  propriety  of  entering 
into  a  contract  with  the  State  of  Nevada  whereby 
the  State  would  prepare  certain  maps  and  plans  for 
use  in  connection  with  Indian  road  work.  It  has 
been  proposed  that  this  contract  be  entered  into 
under  the  authority  of  the  act  of  Congress  approved 
June  4,  1936  (49  Stat.  1458) .  The  first  section  of 
this  act  is  the  only  section  pertinent  to  this  discus- 
sion. It  reads  as  follows: 


"That  the  Secretary  of  the  Interior  be,  and 
hereby  is,  authorized,  in  his  discretion,  to  enter 
into  a  contract  or  contracts  with  any  State  or 
Territory,  or  political  subdivision  thereof,  or 
with  any  State  university,  college,  or  school,  or 
with  any  appropriate  State  or  private  corpora- 
tion, agency,  or  institution,  for  the  education, 
medical  attention,  agricultural  assistance,  and 
social  welfare,  including  relief  of  distress,  of 
Indians  in  such  State  or  Territory,  through  the 
agencies  of  the  State  or  Territory  or  of  the 
corporations  and  organizations  hereinbefore 
named,  and  to  expend  under  such  contract  or 
contracts,  moneys  appropriated  by  Congress  for 
the  education,  medical  attention,  agricultural 
assistance,  and  social  welfare,  including  relief 
of  distress,  of  Indians  in  such  State  or  Terri- 
tory." 

I  have  examined  the  legislative  history  of  this 
enactment  and  find  that  in  the  first  session  of  the 
70th  Congress  several  bills  were  introduced  which, 
if  enacted,  would  have  authorized  the  Secretary  of 
the  Interior  to  enter  into  contracts  with  States  for 
the  education,  medical  attention  and  relief  of  dis- 
tress of  Indians  in  such  States  and  to  expend  under 
such  contracts  moneys  appropriated  by  Congress  for 
such  purpose.  In  recommending  enactment  of  this 
proposal  the  Secretary  stated: 

"The  principle  underlying  the  proposed 
legislation  is  in  agreement  with  my  belief  that 
the  time  has  arrived  when  States  directly  inter- 
ested in  the  civilization  and  advancement  of 
Indians  should  begin  to  assume  a  greater  de- 
gree of  responsibility  for  Indian  affairs,  espe- 
cially in  the  matter  of  directing  the  activities 
specifically  mentioned  in  the  bills  under  con- 
sideration." 

In  reporting  out  one  of  these  measures  in  the 
second  session  of  the  70th  Congress,  the  Committee 
on  Indian  Affairs  stated: 

"For  a  number  of  years  those  constructively 
interested  in  the  welfare  of  the  Indians  have 
been  growing  in  the  belief  that  it  should  be 
made  possible  for  such  States  having  consider- 
able Indian  population  as  have  developed  effi- 
cient agencies  to  deal  with  health  and  educa- 
tional problems  and  to  relieve  distress  among 
the  indigent  to  give  the  benefit  of  such  agen- 
cies to  their  Indian  population  as  well  as  to 
the  white.  *  *  *  This  measure  does  not  remove 
any  of  the  protection  of  the  Federal  Govern- 
ment from  the  Indians.  *  *  *  It  authorizes  co- 
operative contracts  between  the  Federal  Gov- 
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ernment  and  the  States  within  carefully  re- 
stricted fields  of  service  in  cases  where  the 
Indians  will  be  benefited." 

Similar  bills  were  introduced  in  each  succeeding 
Congress  and  were  reported  on  by  the  Department. 
These  reports  all  contain  the  statement: 

"It  should  be  borne  in  mind  that  this  legis- 
lation provides  an  initial  step  in  cooperative 
endeavor  between  the  Federal  Government  and 
the  several  States  and  before  a  definite  future 
policy  may  be  outlined  it  will  be  necessary  to 
have  some  experience  in  this  sort  of  endeavor. 
The  legislation  confines  this  cooperation  to  the 
three  subjects  of  education,  medical  care  and 
relief  of  distress,  and  does  not  in  any  way 
affect  the  status  of  the  Indian  either  as  to  his 
citizenship  or  his  property  rights,  nor  does  it 
affect  in  any  way  the  tribal  assets,  landhold- 
ings  or  any  other  property  of  individual  In- 
dians or  of  any  tribe  of  Indians." 

None  of  these  measures  was  passed.  However,  in 
1934  a  similar  bill  was  again  introduced,  this  bill 
permitting  the  Secretary  to  enter  into  contracts  with 
States  for  the  education,  medical  attention,  agricul- 
tural assistance,  and  social  welfare,  including  relief 
of  distress,  of  Indians  in  such  States.  In  reporting 
on  this  measure  the  Secretary  stated: 

"*  *  *  There  are  many  sections  of  the  United 
States  where  people  of  Indian  blood  are  so 
definitely  a  part  of  the  general  population  that 
it  is  neither  necessary  nor  wise  for  the  Federal 
Government  to  deal  with  them  on  any  segre- 
gated plan.  Moreover,  in  much  of  the  rural 
area  where  Indians  are  living,  educational, 
health,  and  other  facilities  are  so  limited  that 
it  is  highly  desirable  for  the  Federal  Govern- 
ment and  the  State  to  combine  resources  wher- 
ever possible.  In  the  field  of  education,  this 
method  has  resulted  in  arrangements  whereby 
large  numbers  of  Indian  children  are  attend- 
ing school  successfully  with  whites.  In  agricul- 
tural and  home  extension  work,  particularly  in 
Montana  and  South  Dakota,  the  State  and  Fed- 
eral forces  have  been  able  to  combine  on  some 
reservations  under  conditions  that  would  repre- 
sent financial  savings  and  more  effective  work 
if  extended  to  other  reservations  in  these  and 
other  States. 

"The  proposed  legislation  would  establish 
and  carry  forward  this  principle  of  Federal- 
State  cooperation.  It  would  simplify  the  present 
procedure  considerably,  since  it  would  enable 
the  Secretary  of  the  Interior  to  make  contracts 


directly  with  the  States  rather  than,  as  at 
present,  almost  exclusively  with  numerous  local 
units.  It  is  not  intended,  of  course,  to  turn 
Indians  over  to  the  States  in  large  numbers  and 
it  is  not  contemplated  that  this  cooperation 
will  develop  to  any  extent  where  solid  groups 
of  Indians  reside,  such  as  in  the  Southwest, 
unless  Indians  themselves  seek  this  type  of 
cooperation.  The  Indian  Bureau  finds  it  ex- 
tremely difficult  to  render  service  to  some  In- 
dians living  in  widely  scattered  communities, 
and  cooperative  endeavor  with  State  author- 
ities would  help  both  Indians  and  whites  liv- 
ing in  these  more  isolated  areas. 


"Under  the  relief  and  welfare  provisions  of 
the  bill,  Indian  residents  would  be  able  to 
secure  services  offered  by  State  departments  of 
social  welfare.  At  the  present  time  these  depart- 
ments are  furnishing  such  types  of  service  as 
foster  home  placement  for  neglected  and 
orphan  children,  probation  work  with  pre- 
delinquents, institutional  care  of  defectives, 
mothers'  pensions,  and  special  supervision  of 
relief  programs,  and  these  are  of  special  im- 
portance for  Indian  welfare.  It  is  not  justifiable 
for  the  Indian  Service  to  enter  upon  expen- 
sive duplication  of  this  needed  work  whenever 
a  combination  of  State  and  Federal  resources 
is  feasible. 

"We  are  assuming  that  the  term  'medical 
attention'  as  used  in  the  bill  covers  physical 
examination,  medical  and  surgical  work  and 
treatments,  hospitalization,  dispensary  and  con- 
valescent care,  nursing,  sanitation,  and  the  ap- 
plication of  such  other  public-health  measures 
as  might  be  necessary,  including  the  preven- 
tion, investigation,  suppression,  and  control  of 
contagious  and  communicable  diseases." 

In  its  report  on  this  measure,  which  became  Public 
No.  167,  73rd  Congress,  and  which  is  known  as  the 
Johnson-O'Malley  Act,  the  Senate  and  House  Com 
mittees  on  Indian  Affairs  stated: 

"This  bill  is  intended  particularly  to  make  it 
possible  that  the  Department  of  the  Interior 
should  arrange  for  the  handling  of  certain  In- 
dian problems  with  those  States  in  which  the 
Indian  tribal  life  is  largely  broken  up  and  in 
which  the  Indians  are  to  a  considerable  extent 
mixed  with  the  general  population.  In  such 
States  Indian  health,  for  example,  becomes  a 
problem  so  intermixed  with  that  of  the  general 
health  of  the  community  that  it  is  difficult  to 
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separate  the  two.  The  maintenance  of  a  State 
health  agency  and  a  separate  health  agency 
for  Indians  under  these  circumstances  is  found 
to  be  uneconomical  and  contrary  to  efficient 
administration.  This  bill  would  make  it  pos- 
sible for  State  health  agencies  to  take  charge  of 
Indian  health,  and  for  the  Federal  Government 
to  bear  the  added  expense. 

"In  many  sections  the  education  of  the  In- 
dians is  found  to  develop  into  a  similar  situ- 
ation. The  Indians  in  these  sections  are  largely 
mixed  with  the  white  population,  and  it  be- 
comes advisable  to  fit  them  into  the  general 
public-school  scheme  rather  than  to  provide 
separate  schools  for  them.  The  Indian  Service 
has  already  established  the  precedent  of  arrang- 
ing with  many  local  communities  to  take  In- 
dian children  into  the  public  schools,  but  it 
has  lacked  authority  to  transfer  such  functions 
on  the  broader  basis  to  the  States.  It  has  held 
to  the  theory,  however,  that  the  Indian  child 
in  public  schools,  side  by  side  with  the  white 
children,  makes  more  progress  toward  adjust- 
ing itself  to  a  modern  world  than  when  it 
attends  schools  maintained   for   Indians  only. 

"The  proposed  bill  does  not  make  the  trans- 
fer of  any  of  these  responsibilities  for  the  wel- 
fare of  the  Indians  mandatory  upon  the  De- 
partment of  the  Interior.  It  merely  makes  it 
possible  that  the  transfers  may  be  made  when, 
in  the  judgment  of  the  Secretary  of  the  Inter- 
ior, they  seem  advisable.  Contracts  for  these 
services  may  be  made  with  the  States  at  the 
will  of  the  Secretary  when  he  finds  all  condi- 
tions favorable  to  making  them.  The  contracts 
will  be  regarded  as  experimental  and  may  be 
canceled  at  the  expiration  of  certain  short 
terms.  "Where  the  State  takes  over  these  de- 
tails of  Indian  administration,  the  Federal  Gov- 
ernment in  each  case  will  contribute  to  the 
expenses  incurred  out  of  money  appropriated 
for  Indian  administration." 

In  1935  this  Department  suggested  certain  per- 
fecting amendments  to  this  act  which  in  no  way 
affected  the  purposes  for  which  such  contracts  could 
be  made.  These  perfecting  amendments  are  con- 
tained in  the  act  approved  June  4,  1936. 

From  the  above  recital  of  the  legislative  history 
of  this  act  I  am  of  the  opinion  that  it  was  not 
within  the  contemplation  of  the  Congress  that  the 
Secretary  of  the  Interior  might  enter  into  contracts 
with  States  for  all  purposes  but  only  for  those  pur- 
poses specifically  enumerated  in  the  act.  Further, 
the  act  in  question  authorizes  the  Secretary  of  the 
Interior  to  expend  under  contracts  made  pursuant 
thereto  "monies  appropriated  by  Congress  for  the 


education,  medical  attention,  agricultural  assist- 
ance, and  social  welfare,  including  relief  of  distress, 
of  Indians."  The  Office  of  Indian  Affairs  has  not 
informed  you  under  what  appropriation  the  work 
in  question  is  being  done,  but  in  the  absence  of  a 
showing  that  such  work  is  being  done  under  au- 
thority of  appropriations  for  one  of  the  above,  I 
am  convinced  that  a  payment  made  under  a  con- 
tract as  here  proposed  would  be  rejected  by  the 
Comptroller  General. 

I  do  not  know  of  the  existence  of  any  other 
statute  which  would  permit  the  Secretary  to  con- 
tract with  the  State  of  Nevada  for  the  preparation 
of  the  maps  and  plans  desired.  In  this  connection, 
I  call  your  attention  to  a  decision  rendered  by  the 
Comptroller  General  (14  Comp.  Gen.  909),  in- 
volving the  question  of  whether  the  Administrator 
of  Public  Works  covdd  contract  with  the  New  York 
City  Municipal  Housing  Authority  for  architec- 
tural services  of  certain  well-known  architects 
joined  together  as  a  partnership  for  the  purpose  of 
doing  the  work  required.  The  Comptroller  General 
held: 

"Section  3709,  Revised  Statutes,  provides: 

'Except  as  otherwise  provided  by  law  all 
purchases  and  contracts  for  supplies  or  services, 
in  any  of  the  departments  of  the  Government, 
and  purchases  of  Indian  supplies,  except  for 
personal  services,  shall  be  made  by  advertis- 
ing a  sufficient  time  previously  for  proposals 
respecting  the  same,  when  the  public  exigen- 
cies do  not  require  the  immediate  delivery  of 
the  articles,  or  performance  of  the  service. 
When  immediate  delivery  or  performance  is 
required  by  the  public  exigency,  the  articles  or 
service  required  may  be  procured  by  open  pur- 
chase or  contract,  at  the  places  and  in  the 
manner  in  which  such  articles  are  usually 
bought  and  sold,  or  such  services  engaged,  be- 
tween individuals.' 

"The  exception  of  personal  services  from  the 
requirements  of  section  3709,  Revised  Statutes, 
is  identified  with  and  attaches  to  the  individual 
and  means  that  the  personal  element  predomi- 
nates and  necessitates  that  there  be  selection  of 
the  person  and  that  the  contract  be  directly 
with  and  binding  upon  that  person.  It  is  per- 
sonal to  the  one  contracting  and  not  an  author- 
ity to  contract  for  that  one's  services  through 
another.  9  Comp.  Gen.  169.  It  would  not  be 
permissible,  therefore,  to  contract  with  the 
New  York  City  Municipal  Housing  Authority 
to  select  and  furnish  to  your  administration 
such  architects  as  it  may  deem  proper  *  *  *. 

"If  the  services  of  particular  architects  are 
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administratively  determined  to  be  necessary  to 
the  success  of  the  contemplated  project,  the 
selection  of  the  particular  architects  should  be 
made  by  responsible  officials  of  your  admin- 
istration and  the  services  of  such  architects  to 
the  extent  necessary  should  be  secured  by 
contracting  directly  with  the  individuals  and 
not  through  an  intermediate  agency.  It  should 
be  understood  that  in  Government  projects, 
such  as  involved  in  the  present  matter,  there  is 
for  consideration  first  whether  the  services  in- 
cident to  such  projects,  including  architec- 
tural services,  may  not  be  performed  by  officers 
and  employees  of  the  Government.  The  em- 
ployment of  outside  professional  services  under 
contract  should  be  resorted  to  only  when  due 
to  the  highly  technical  features  of  the  project  or 
for  other  reasons  the  use  of  regular  employees 
of  the  Government  would  not  be  adequate  to 
accomplish  the  purpose  authorized  by  law." 

Again,  in  considering  the  question  whether  the 
Securities  and  Exchange  Commission  might  con- 
tract with  a  State  to  secure  certain  evidence  of  vio- 
lation of  the  Securities  Exchange  Act,  the  Comp- 
troller General,  in  14  Comp.  Gen.  681,  said: 

"Section  21  (a)  of  the  act  authorizes  the  Se- 
curities and  Exchange  Commission  to  'make 
such  investigations  as  it  deems  necessary  to 
determine  whether  any  person  has  violated  or 
is  about  to  violate  any  provision  of  this  title 
or  any  rule  or  regulation  thereunder  *  *  *.' 

"Thus  the  investigation  as  to  the  accuracy  of 
statements  made  in  connection  with  the  regis- 
tration of  a  security  is  a  duty  imposed  by  law 
on  the  Securities  and  Exchange  Commission. 
Such  an  investigation,  and  in  fact  all  investi- 
gations authorized  by  the  statute,  are  required 
to  be  performed  by  the  personnel  of  the  Com- 
mission authorized  to  be  employed  *  *  *.  Pay- 
ment for  such  services  is  authorized  only  in 
accordance  with  the  applicable  Federal  statutes 
controlling  payment  of  salary  and  travel  ex- 
penses. *  *  *  In  the  absence  of  specific  statu- 
tory authority  therefor,  the  services  of  engineers 
or  investigators  may  not  be  obtained  by  the 
Commission  through  agreement,  contract,  or 
other  arrangement  with  a  State  or  other  agency 
for  the  loan  or  use  of  its  personnel  on  a  reim- 
bursable basis." 

I  am  therefore  of  the  opinion  that  if  personal 
services  are  required  for  the  performance  of  the 
work  in  question,  such  services  must  be  obtained 
by  employment  of  a  person  to  do  the  job  and  not 


by  contract  with  the  State  of  Nevada  for  the  fur- 
nishing of  such  services. 

Nathan  R.  Margold, 

Solicitor. 


Right  of  Hoopa  Valley  Indians  to  Fish  in 

Klamath  River  Without  California 

State  Interference 

March  13,  1940. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

By  your  memorandum  of  November  27,  1939, 
you  requested  me  to  consider  the  rights  of  the  In- 
dians of  the  Hoopa  Valley  Indian  Reservation,  Cali- 
fornia, to  fish  in  the  waters  of  the  Klamath  River 
within  the  boundaries  of  said  reservation,  including 
the  extension  thereof,  without  interference  by  the 
State  authorities.  By  your  memorandum  dated  De- 
cember 12,  1939,  you  requested  that  my  opinion 
clearly  cover  the  following  point:  "What  fishing 
rights  have  the  Indians  in  that  area  of  the  original 
reservation  extending  a  distance  of  20  miles  from 
the  mouth  of  the  Klamath  River?" 

You  invite  particular  attention  to  my  decision  of 
June  30,  1936  (M.  28107),  involving  the  Lower  Red- 
Lake  and  part  of  Upper  Red  Lake  within  the  Red 
Lake  Indian  Reservation  in  Minnesota  wherein  it 
was  concluded  that  even  if  the  State  had  title  to 
the  bed  of  the  Lakes,  such  title  was  subject  to  the 
occupancy  rights  of  the  Indians,  which  rights  arose 
prior  to  the  admission  of  Minnesota  to  statehood,  in 
virtue  of  which  those  Indians  possessed  an  exclu- 
sive right  to  fish  in  the  waters  of  the  Lakes,  free 
from  State  regulation.  Such  does  not  appear  to  be 
the  situation  with  regard  to  the  Indians  of  the 
Hoopa  Valley  Reservation. 

On  November  10,  1855,  the  Commissioner  of 
Indian  Affairs  recommended  that  under  authority 
of  the  act  of  Congress  approved  on  March  3,  1855 
(10  Stat.  698)  ,  for  removing  the  Indians  in  Cali- 
fornia to  two  additional  military  reservations,  "a 
strip  of  territory  one  mile  in  width  on  each  side  of 
the  (Klamath)  river,  for  a  distance  of  20  miles"  be 
set  apart  as  a  reservation  for  the  Indians.  By  Ex- 
ecutive order  dated  November  16,  1855,  the  reser- 
vation was  established. 

The  Hoopa  Valley  Indian  Reservation  was 
created  by  Executive  order  dated  June  23,  1876, 
and  the  extension  thereto  was  created  by  Executive 
order  dated  October  16,  1891,  under  authority  of 
the  act  approved  April  8,   1864    (13  Stat.  39),  en- 
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titled  "An  Act  to  provide  for  the  better  organiza- 
tion of  Indian  Affairs  in  California." 

I  find  nothing  in  the  history  of  the  setting  apart 
of  the  territory  here  in  question  to  indicate  that  the 
Indians  possessed  any  rights  to  the  lands  or  waters 
prior  to  the  establishment  of  the  reservations. 

Since  the  Indians  in  question  derive  any  rights 
they  may  have  in  the  river  from  the  United  States, 
the  question  to  be  considered  is  what  title,  if  any, 
did  the  United  States  retain  to  itself  in  the  bed  of 
the  particular  portions  of  the  river  involved  when 
the  State  of  California  was  admitted  into  the 
Union. 

The  State  of  California  was  admitted  by  the  act 
of  September  9,  1850  (9  Stat.  452)  "on  an  equal 
footing  with  the  original  States  in  all  respects  what- 
ever." Section  3  of  the  1850  act  provided: 

"That  the  said  State  of  California  is  ad- 
mitted into  the  Union  upon  the  express  condi- 
tion that  the  people  of  said  State,  through  their 
legislature  or  otherwise,  shall  never  interfere 
with  the  primary  disposal  of  the  public  lands 
within  its  limits,  and  shall  pass  no  law  and  do 
no  act  whereby  the  title  of  the  United  States 
to,  and  right  to  dispose  of,  the  same  shall  be 
impaired  or  questioned;  *  *  *  that  all  the  navi- 
able  waters  within  the  said  State  shall  be  com- 
mon highways,  and  forever  free,  as  well  to  the 
inhabitants  of  said  State  as  to  the  citizens  of 
the  United  States,  without  any  tax.  impost,  or 
duty  therefor." 

Title  to  that  portion  of  the  bed  of  the  Klamath 
River  here  in  question  passed  to  the  State  if  the 
river  at  the  points  in  question  was  navigable  in 
1850  and  if  those  portions  of  the  river  were  not 
navigable  at  that  time,  title  to  the  river  bed  re- 
mained in  the  United  States  (see  United  Slates  v. 
Utah,  283  U.S.  64,  75) . 

Whether  or  not  the  portions  of  the  Klamath 
River  here  in  question  were  navigable  in  1850  is  a 
question  of  fact  which  I  am  unable  to  determine 
on  the  present  record. 

The  Supreme  Court  of  California  has  on  several 
occasions  considered  the  question  of  navigability 
of  particular  rivers  and  tidelands  and  has  appar- 
ently uniformly  held  that  the  character  of  said 
lands  and  rivers  is  a  question  of  fact  which  must 
be  determined  as  of  September  9,  1850,  when  Cali- 
fornia was  admitted  into  the  Union. 

The  latest  decision  of  the  California  Supreme 
Court  on  this  question  is  in  1937,  in  the  case  of 
Newcomb  v.  City  of  Newport  Beach,  60  P.  (2d) 
827.  I  quote  from  that  decision: 

"Plaintiff  deraigns  her  title  through  a  patent 
issued  by  the  State  of  California  in   1907   to 


George  N.  Harbou.  Said  patent  was  issued 
under  the  provisions  of  section  3440-3443,  Pol. 
Code,  providing  for  the  sale  by  the  state  of  its 
swamp  and  overflowed,  salt  marsh,  and  tide- 
lands,  the  lots  were  described  in  said  patent  as 
tidelands  belonging  to  the  state  by  virtue  of  her 
sovereignty,  and  were  conveyed  to  Harbou  by 
reference  to  a  plat  known  as  Location  267,  State 
Tidelands.  As  to  the  patentee  and  plaintiff,  as 
successor  in  interest  to  said  patentee,  said 
patent  is  a  conclusive  determination  of  the 
nature  of  said  lots,  and  establishes  their  char- 
acter as  tidelands  on  navigable  waters,  title 
to  which  vested  in  the  State  of  California  by 
virtue  of  her  sovereignty  on  her  admission  to 
the  Union  in  1850.  Orel  Land  Co.  v.  Alamitos 
Land  Co.,  199  Cal.  380,  249  P.  178;  Saunders 
v.  La  Purisirna,  etc.,  Co.,  125  Cal.  159,  57  P. 
656;  21  Cal.  Jur.  752. 

"Defendant  city  also  offered  oral  testimony 
as  to  the  tideland  character  of  the  lots  in  ques- 
tion. For  the  purpose  of  determining  whether 
lands  vested  in  the  state  by  virtue  of  her  sov- 
ereignty, it  is  their  condition  as  tidelands  at 
the  time  of  the  admission  of  California  into  the 
Union  in  1850  which  is  material.  Ord  Land  Co. 
v.  Alamitos  Land  Co.,  supra.  None  of  the 
witnesses  herein  was  familiar  with  the  lands  as 
early  as  1850,  but  their  testimony  as  to  the 
condition  of  the  lots  at  a  later  date  was  ma- 
terial in  arriving  at  a  conclusion  as  to  their 
status  at  the  earlier  time.  Ord  Land  Co.  v. 
Alamitos  Land  Co.,  supra.  The  federal  gov- 
ernment has  established  pierhead  and  bulk- 
head lines  in  said  bay  as  a  navigable  harbor. 
In  the  light  of  the  evidence  the  trial  court 
lawfully  could  reach  no  other  conclusion  than 
that  the  lots  were  tidelands  on  navigable 
waters.  It  is  true  that  Newport  bay  was  not 
included  in  the  list  of  navigable  waters  in  sec- 
tion 2349,  Pol.  Code  (as  amended  by  St.  1891. 
p.  96)  ,  but  this  does  not  mean  that  prior  to 
that  date  it  was  not  navigable  in  fact. 

"The  effect  of  the  patent  issued  by  the  state 
to  Harbou,  plaintiff's  predecessor,  was  to  vest 
in  him  title  to  the  tidelands  in  question  sub- 
ject to  the  public  easement  for  navigation, 
commerce,  and  fishing.  People  v.  California 
Fish  Co.,  166  Cal.  576,  581,  158  P.  79;  Forestier 
v.  Johnson,  164  Cal.  24,  30,  127  P.  156.  *  *  *" 

The  United  States  Supreme  Court  in  the  Utah 
case,  supra,  in  considering  a  similar  question  of  fact 
regarding  the  navigability  of  certain  rivers  in  Utah 
in  1896  when  Utah  was  admitted  to  statehood  laid 
down  certain  rules  for  determining  the  navigability 
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of  a  river.  The  court,  quoting  from  United  Slates  v. 
Holt  State  Bank,  270  U.S.  49,  56,  said: 

'The  rule  long  since  approved  by  this 
Court  in  applying  the  Constitution  and  laws 
of  the  United  States  is  that  streams  or  lakes 
which  are  navigable  in  fact  must  be  regarded 
as  navigable  in  law;  that  they  are  navigable  in 
fact  when  they  are  used,  or  are  susceptible  of 
being  used,  in  their  natural  and  ordinary  con- 
dition, as  highways  for  commerce,  over  which 
trade  and  travel  are  or  may  be  conducted  in 
the  customary  modes  of  trade  and  travel  on 
water;  and  further  that  navigability  does  not 
depend  on  the  particular  mode  in  which  such 
use  is  or  may  be  had— whether  by  steamboats, 
sailing  vessels  or  flatboats— nor  on  an  absence 
of  occasional  difficulties  in  navigation,  but  on 
the  fact,  if  it  be  a  fact,  that  the  stream  in  its 
natural  and  ordinary  condition  affords  a  chan- 
nel for  useful  commerce.' 

"In  the  present  instance,  the  controversy  re- 
lates only  to  the  sections  of  the  rivers  which  are 
described  in  the  complaint,  and  the  Master 
has  limited  his  findings  and  conclusions  as  to 
navigability  accordingly.  The  propriety  of  this 
course,  in  view  of  the  physical  characteristics  of 
the  streams,  is  apparent.  Even  where  the  navi- 
gability of  a  river,  speaking  generally,  is  a 
matter  of  common  knowledge,  and  hence  one 
of  which  judicial  notice  may  be  taken,  it  may 
yet  be  a  question,  to  be  determined  upon  evi- 
dence, how  far  navigability  extends.  The  ques- 
tion here  is  not  with  respect  to  a  short  inter- 
ruption of  navigability  in  a  stream  otherwise 
navigable,  or  of  a  negligible  part,  which  boats 
may  use,  of  a  stream  otherwise  non-navigable. 
We  are  concerned  with  long  reaches  with  par- 
ticular characteristics  of  navigability  or  non- 
navigability,  which  the  Master's  report  fully 
describes." 

Further, 

"The  United  States,  in  support  of  its  excep- 
tions, stresses  the  absence  of  historical  data 
showing  the  early  navigation  of  these  waters  by 
Indians,  fur  traders,  and  early  explorers,  that  is, 
uses  of  the  sort  to  which  this  Court  has  had 
occasion  to  refer  in  considering  the  navigabil- 
ity of  certain  other  streams.  The  Master  has 
made  an  elaborate  review  of  the  history  of  the 
rivers  from  the  year  1540  to  1869,  and  reaches 
the  conclusion  that  neither  'the  limited  his- 
torical facts  put  in  evidence  by  the  Govern- 
ment [nor]  the  more  comprehensive  investi- 
gation into  the  history  of  these  regions'  tend  to 


support  the  contention  that  the  non-use  of 
these  rivers  in  this  historical  period  'is  weighty 
evidence  that  they  were  non-navigable  in  1896 
in  fact  and  in  law.'  The  Master  points  out  that 
the  non-settlement  of  eastern  Utah  in  these 
years,  the  fact  that  none  of  the  trails  to  western 
Utah  or  to  California  were  usable  to  advantage 
in  connection  with  these  rivers,  and  many  other 
facts,  are  to  be  considered  in  connection  with 
that  of  non-use. 

"*  *  *  Much  of  this  evidence  as  to  actual 
navigation  relates  to  the  period  after  1896,  but 
the  evidence  was  properly  received  and  is  re- 
viewed by  the  Master  as  being  relevant  upon 
the  issue  of  the  susceptibility  of  the  rivers  to 
use  as  highways  of  commerce  at  the  time  Utah 
was  admitted  to  the  Union. 

"The  question  of  that  susceptibility  in  the 
ordinary  condition  of  the  rivers,  rather  than  of 
the  mere  manner  or  extent  of  actual  use,  is 
the  crucial  question.  The  Government  insists 
that  the  uses  of  the  rivers  have  been  more  of  a 
private  nature  than  of  a  public,  commercial 
sort.  But,  assuming  this  to  be  the  fact,  it  can- 
not be  regarded  as  controlling  when  the  rivers 
are  shown  to  be  capable  of  commercial  use. 
The  extent  of  existing  commerce  is  not  the 
test.  The  evidence  of  the  actual  use  of  streams, 
and  especially  of  extensive  and  continued  use 
for  commercial  purposes,  may  be  most  per- 
suasive, but  where  conditions  of  exploration 
and  settlement  explain  the  infrequency  or 
limited  nature  of  such  use,  the  susceptibility  to 
use  as  a  highway  of  commerce  may  still  be 
satisfactorily  proved.  As  the  Court  said,  in 
Packer  v.  Bird,  137  U.S.  661,  667:  'It  is,  in- 
deed, the  susceptibility  to  use  as  highways  of 
commerce  which  gives  sanction  to  the  public 
light  of  control  over  navigation  upon  them, 
and  consequently  to  the  exclusion  of  private 
ownership  either  of  the  waters  or  soils  under 
them."  In  Economy  Light  &  Power  Co.  v. 
United  States,  256  U.S.  113,  122,  123,  the  Court 
quoted  with  approval  the  statement  in  The 
Montello,  supra,  that  'the  capability  of  use  by 
the  public  for  purposes  of  transportation  and 
commerce  affords  the  true  criterion  of  the 
navigability  ol  a  river,  rather  than  the  extent 
and  manner  of  that  use.'  " 

In  view  of  the  criteria  set  up  by  the  Supreme 
Court  for  the  determination  of  such  a  question  of 
fact  and  in  view  of  the  Court's  statement  (p.  75) 
that  the  determination  of  such  a  controversy  is  a 
Federal  question,  I  suggest  that  an  investigation 
into  the  facts  of  the  navigability  of  those  portions 
of  the  Klamath  River  here  in  question  as  of  1850 
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be  undertaken  and  that  the  tests  suggested  by  the 
Supreme  Court  in  the  Utah  case  be  used. 

I  shall  be  glad  to  consider  this  question  again 
when  the  investigation  suggested  above  has  been 
completed. 

Nathan  R.  Margold, 

Solicitor. 


Permit  to  Prospect  for  Oil  and  Gas  on 
Tribal  and  Allotted  Lands 


March  21,  1940. 


Syllabus 


Re:       Application  of  Union  Oil  Company  of  Cali- 
fornia for  a  permit  to  prospect  for  oil  and 
gas  on  tribal  and  allotted  lands  of  the  Uintah 
and  Ouray  Indian  Reservation,  Utah. 
Held:   1.    The    power   of   the    Uintah    and    Ouray 
Tribal    Business   Committee,    under    sec- 
tion 3,  Article  VIII,  and  section  5  (b)    of 
the  constitution  and  charter,  respectively, 
of  the  Ute  Indian  Tribe,  to  execute  per- 
mits and  leases  on   tribal   lands   and   to 
promulgate   and    enforce    regulations    to 
govern  such  leases,  authorizes  the  Com- 
mittee,   with   departmental    approval,    to 
impose    such    requirements    on    prospec- 
tive permittees  and  lessees  as  it  sees  fit, 
without  regard  to  the  act  of  May  11,  1938 
(52  Stat.  347) ,  and  the  regulation  of  May 
31,  1938,  authorized  thereby. 
2.    The  preference  right  in  obtaining  leases 
or  permits  accorded  to  members  of  the 
tribe   and   cooperative   associations   com- 
posed of  members  by  section  3,  Article 
VIII,  of  the  constitution  is  available  for 
any  use  for  which  the  member  or  asso- 
ciation is  able  to  pay  a  reasonable  fee, 
considering  all  the  uses  to  which  the  land 
is  susceptible. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  proposed  letter  to  Superintendent 
C.  C.  Wright  of  the  Uintah  and  Ouray  Indian 
Agency,  Utah,  concerning  an  application  by  the 
Union  Oil  Company  for  an  oil  and  gas  prospecting 
permit  on  the  Uintah  and  Ouray  Reservation,  is 
returned  herewith  for  further  consideration. 

The  letter  fails  to  take  adequate  account  of  the 


power  of  the  Uintah  and  Ouray  Tribal  Business 
Committee  to  establish  its  own  regulations  to  gov- 
ern oil  and  gas,  as  well  as  other  leases  of  tribal 
lands,  contained  in  section  3,  Article  VIII  and 
section  5  (b)  of  the  constitution  and  charter,  re- 
pectively,  of  the  Ute  Indian  Tribe.  The  Tribal 
Business  Committee  could  with  departmental  ap- 
proval, I  believe,  grant  the  proposed  prospecting 
permit  without  regard  to  the  regulations  governing 
the  leasing  of  tribal  lands  under  the  act  of  May  11, 
1938  (52  Stat.  347),  approved  May  31,  1938.  The 
regulations  are  not  applicable  to  tribal  lands  of 
organized  tribes  when  the  constitution  or  charter 
of  the  tribe  or  ordinances,  resolutions  or  other 
actions  authorized  thereby,  contain  provisions  in- 
consistent with  them  (section  2  of  the  act  of  May 
11,  1938,  and  section  29  of  the  regulations)  .  While 
the  Tribal  Business  Committee  is  not  compelled  by 
the  tribal  constitution  and  charter  to  take  any 
action  to  regulate  the  leasing  of  tribal  land,  it 
should  be  given  the  opportunity  to  do  so.  This  is 
only  proper  in  view  of  the  fact  that  any  permit  or 
lease  to  the  Union  Oil  Company  will  have  to  be 
executed  by  the  tribal  officers  for  the  tribe,  rather 
than  by  the  Superintendent,  as  I  have  had  occasion 
to  point  out  in  a  number  of  memoranda  on  the 
powers  of  specific  organized  tribes  in  leasing  tribal 
lands,  dated  May  28,  1936  (Shoshone-Bannock 
Tribes,  Fort  Hall),  July  12,  1937  (Fort  Belknap 
Indian  Community) ,  and  September  11,  1937  (Ute 
Indian  Tribe)  .  A  paragraph  should  be  added  to 
the  letter  indicating  the  opportunity  open  to  the 
Tribal  Business  Committee  of  establishing  its  own 
regulations  for  leasing  tribal  lands.  The  second 
sentence  of  paragraph  four  on  page  one  of  the 
letter  should  also  be  corrected  to  conform  with  the 
views  expressed  herein. 

The  next  to  the  last  paragraph  of  the  letter 
on  pages  two  and  three  refers  the  Superintendent's 
attention  to  the  preference  rights  in  leasing  tribal 
lands  available  to  members  of  the  tribe  and  to 
cooperative  associations  composed  of  members.  He 
is  directed  therein  to  determine  whether  any  such 
Indian  or  cooperative  associations  are  desirous  of 
obtaining  oil  and  gas  leases  and  can  pay  a  reason- 
able fee  therefor.  The  preference  right  extends,  not 
only  to  leases  for  the  same  purpose  as  that  motivat- 
ing a  prospective  outside  lessee,  but  to  leases  for 
any  and  all  purposes.  It  would  not  necessarily  con- 
flict with  a  lease  to  an  outsider  since  a  mining  lease 
could  be  operated  without  interfering  with  the  use 
by  an  Indian  or  a  cooperative  association  of  the 
surface  for  farming  or  commercial  purposes.  If, 
however,  there  were  any  conflict,  and  the  Indian 
or  cooperative  association  is  able  to  pay  a  reason- 
able fee,  considering  all  the  uses  to  which  the  land 
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is  susceptible,  their  preference  right  would  prevail. 
I  suggest  the  letter  be  revised  to  make  this  clear. 

Nathan  R.  Margold, 

Solicitor. 


Individuals'  Repayment  to  Klamath  Tribe 

for  Construction  of  Reservation 

Irrigation  Project— Federal  Register 

Publication   Requirements 

April  3,  1940. 

Memorandum  for  the  Assistant  Secretary: 

Reference  is  made  to  the  proposed  rules  and 
regulations  which  the  Indian  Office  has  submitted 
for  approval  and  which  provide  a  method  whereby 
the  individual  Indians  benefited  will  repay  to  the 
Klamath  Tribe  the  tribal  funds  expended  on  the 
construction  of  a  small  irrigation  project  within  the 
Klamath  Reservation. 

The  files  attached  to  the  letter  of  recommenda- 
tion contain  memoranda  which  raise  two  object- 
ions, one  substantive  and  the  other  formal,  to  ap- 
proval of  the  rules  and  regulations.  These  are:  (1) 
can  construction  costs  be  assessed  and  collections 
made  from  the  Indian  owners  of  the  lands  to  be 
benefited,  or  does  the  Leavitt  Act  require  that  such 
collections  be  deferred  until  the  land  passes  into 
the  ownership  of  non-Indians;  and  (2)  must  these 
regulations  be  published  in  the  Federal  Register. 

The  Leavitt  Act,  approved  July  1,  1932  (47  Stat. 
564) ,  provides: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  adjust  or  eliminate 
reimbursable  charges  of  the  Government  of  the 
United  States  existing  as  debts  against  indi- 
vidual Indians  or  tribes  of  Indians  in  such  a 
way  as  shall  be  equitable  and  just  in  consider- 
ation of  all  the  circumstances  under  which 
such  charges  were  made:  Provided,  That  the 
collection  of  all  construction  costs  against  any 
Indian  owned  lands  within  any  Government 
irrigation  project  is  hereby  deferred,  and  no 
assessments  shall  be  made  on  behalf  of  such 
charges  against  such  lands  until  the  Indian 
title  thereto  shall  have  been  extin- 
guished *  *  *." 

There  has  been  no  decision  by  the  Department 
or  by  the  Indian  Office  as  to  whether  the  Leavitt 
Act  applies  to  expenditures  from  tribal  funds,  and 
it  is  not  necessary  to  consider  that  question  now. 
The  Third  Deficiency  Appropriation  Act  of  1939 


(Public  No.  361)  whereby  Congress,  at  the  request 
of  the  tribal  council,  made  available  $15,000  of 
tribal  funds  for  the  construction  of  the  Five  Mile 
Project,  states  that  the  cost  of  the  project  is  "to  be 
reimbursed  to  the  tribe  by  the  Indians  benefited 
under  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe."  Even  if  Congress 
intended  by  the  Leavitt  Act  in  1932  to  defer  all 
reimbursements  to  a  tribe,  that  intention  was  super- 
seded with  regard  to  this  particular  project.  Under 
the  Leavitt  Act  collections  are  not  to  be  made  until 
the  land  passes  into  non-Indian  ownership,  but  the 
1939  act  specifically  provides  for  repayments  by  cer- 
tain Indians.  The  language  of  the  latter  act  is  not 
ambiguous;  therefore  no  investigation  of  its  legis- 
lative history  is  required  to  determine  the  Congres- 
sional intent.  It  is  also  noted  that  this  meaning  has 
been  accepted  by  the  Indians  who  petitioned  for 
the  project  and  by  the  Klamath  General  Council  in 
approving  it.  In  view  of  the  language  of  the  1939 
act,  as  well  as  the  action  of  the  tribal  council,  it  is 
my  conclusion  that  the  Leavitt  Act  does  not  prevent 
the  proposed  assessments  and  collections  from  the 
Indians  benefited. 

For  the  purpose  of  determining  whether  the  pro 
posed  rules  and  regulations  are  required  to  be  pub- 
lished in  the  Federal  Register,  reference  is  made  to 
the  act  of  July  26,  1935  (49  Stat.  500) ,  Section  5  (a) 
of  that  statute  requires  that: 

"There  shall  be  published  in  the  Federal 
Register  (1)  all  Presidential  proclamations  and 
Executive  orders,  except  such  as  have  no  gen- 
eral applicability  and  legal  effect  *  *  *  (2) 
such  documents  or  classes  of  documents  as  the 
President  shall  determine  from  time  to  time  to 
have  general  applicability  and  legal  effect;  and 
(3)  such  documents  or  classes  of  documents  as 
may  be  required  so  to  be  published  by  Act  of 
the  Congress:  Provided,  That  for  the  purposes 
of  this  Act  every  document  or  order  which  shall 
prescribe  a  penalty  shall  be  deemed  to  have 
general  applicability  and  legal  effect." 

Section  4  states  that  "the  term  'document'  means 
any  Presidential  proclamation  or  Executive  order 
and  any  order,  regulation,  rule  *  *  *  or  similar 
instruments  issued,  prescribed,  or  promulgated  by 
a  Federal  agency  *  *  *."  Section  7  provides  that 
"No  document  required  under  section  5  (a)  to  be 
published  in  the  Federal  Register  shall  be  valid  as 
against  any  person  who  has  not  had  actual  knowl- 
edge thereof  until  the  duplicate  originals  or  cer- 
tified copies  of  the  document  shall  have  been  filed 
with  the  Division  and  a  copy  made  available  for 
public  inspection  *  *  *." 
Congress  provided  in  the  Third  Deficiency  appro- 
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priation  Act  of  1939  that  the  Secretary  of  the  In- 
terior should  issue  rules  and  regulations  dealing 
with  the  proposed  reimbursements;  but  publication 
was  not  required,  and  no  penalty  was  prescribed. 
The  rules  and  regulations  set  forth  the  conditions 
under  which  a  few  Indians  on  the  Klamath  Reser- 
vation are  to  make  repayments.  The  transaction  in- 
volved is  one  between  the  tribe  and  its  members, 
although  handled  through  the  agency,  and  concerns 
tribal  funds.  The  persons  benefiting  from  the  proj- 
ect, and  so  required  to  pay  assessments,  will  be 
fully  informed  as  to  their  obligations  by  the  Super- 
intendent, by  the  tribal  council,  and  by  the  actual 
construction  of  the  project  and  the  availability  of 
water.  Section  5  of  the  proposed  rules  and  regula- 
tions provides  that  any  non-Indian  purchasing  the 
land  would  take  it  free  of  the  assessments,  the  In- 
dian owner  being  held  liable  for  the  payments. 

In  view  of  the  circumstances  involved  in  the  con- 
struction of  this  project  and  the  repayment  of  the 
costs  by  the  Indians  benefited,  it  is  my  conclusion 
that  these  rules  and  regulations  are  not  of  "general 
applicability  and  legal  effect"  within  the  meaning 
of  the  Federal  Register  Act  or  the  determinations 
of  the  President  provided  for  in  section  5  (a)  (2)  . 
There  is  not,  therefore,  any  mandatory  provision 
which  requires  their  publication  in  the  Federal 
Register.  However,  if  for  any  reason,  the  assess- 
ments are  not  collected,  the  protection  of  the  tribe 
makes  it  desirable  that  possible  purchasers  should 
be  on  notice  that,  as  stated  in  section  7  of  the  regu- 
lations, the  land  is  subject  to  a  lien  under  the  pro- 
visions of  the  act  of  March  7,  1928  (45  Stat.  200- 
210). 

I  recommend  that  the  proposed  rules  and  regu- 
lations be  approved  in  their  present  form.  However, 
since  it  is  probable  that  the  same  question  as  to 
the  necessity  of  publishing  regulations  in  the  Fed- 
eral Register  will  arise  in  connection  with  other 
activities  of  the  Indian  Irrigation  Service,  and  since 
publication  would  give  complete  protection  to  the 
tribe,  I  recommend  that  the  Indian  Office  be  asked 
to  give  further  consideration  to  the  desirability  of 
publishing  these  and  other  such  regulations.  I  also 
recommend  that  the  Administrative  Committee  of 
the  Federal  Register  be  asked  for  its  comments  on 
the  publication  of  rules  and  regulations  of  this 
nature. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved: 

Oscar  L.  Chapman,  Assistant  Secretary. 


Tribal  Ordinances  and 

Resolutions— Departmental 

Review 


SYLLABUS 


April  11,  1940. 


Procedure  for  review  of  tribal  ordinances  and 
resolutions  which  are  subject  to  departmental  re- 
view. 

Held:  Failure  by  the  Superintendent  to  approve 
an  enacted  or  adopted  tribal  ordinance  or 
resolution  which  is  subject  to  departmental 
review  within  10  clays  of  the  date  of  its  en- 
actment or  adoption  constitutes  a  veto 
thereof  and  the  Tribal  Council  in  order  to 
secure  approval  of  such  an  ordinance  or 
resolution  must  act  by  majority  vote  to  re- 
fer the  ordinance  or  resolution  to  the  Secre- 
tary of  the  Interior.  Such  an  ordinance  or 
resolution  submitted  by  the  Superintendent, 
but  not  so  referred,  will  not  be  acted  upon 
by  the  Department. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  Mr.  Murphy  Williams, 
Chairman  of  the  Walker  River  Paiute  Tribal 
Council,  attempts  to  waive  a  provision  in  the  sec- 
ond paragraph  of  section  2,  Article  VI,  of  the 
Walker  River  Paiute  Constitution  and  to  approve 
an  ordinance  governing  adoption  into  the  tribe 
which  was  enacted  by  tlie  Tribal  Council  on  No- 
vember 7,  1919,  but  which  was  not  submitted  to 
nor  acted  upon  by  the  Superintendent  ivithin  10 
days  of  its  enactment,  as  required  by  said  provision. 
While  I  agree  with  you  that  the  ordinance  itself 
is  unobjectionable,  I  do  not  believe  that  the  De- 
partment can  ignore  the  plain  requirements  of  sec- 
tion  2,  Article  VI. 

A  tribal  ordinance  or  resolution  may,  upon  its 
enactment  or  adoption,  be  handled  in  one  of  three 
ways.  Section  2,  Article  VI,  calls  for  its  immediate 
submission  to  the  Superintendent  in  order  that  he 
may  have  time  within  the  10-day  review  period 
to  give  it  adequate  consideration  and  to  take  posi- 
tive action  on  it  by  way  of  approval  or  disapproval. 
An  ordinance  or  resolution  which  is  handled  in 
this  way  will  obviously  involve  the  tribe  and  the 
Department  in  the  least  possible  amount  of  delay. 
An  approved  ordinance  can  be  at  once  submitted 
by  the  Superintendent  for  review  by  the  Secretary 
of  the  Interior.  This  will  normally  give  the  De- 
partment quite  sufficient  time  within  which  to 
consider  it.   A  vetoed  ordinance  or  resolution,  on 
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the  other  hand,  should  be  at  once  returned  by 
the  Superintendent  to  the  Tribal  Council  in  order 
that  the  Council  may  have  an  opportunity  to  re- 
consider it  in  the  light  of  the  Superintendent's 
views  and,  if  the  majority  votes  to  do  so,  refer  it 
over  his  veto  to  the  Secretary  of  the  Interior.  The 
expeditious  handling  of  vetoed  ordinances  or  reso- 
lutions by  both  the  Superintendent  and  the  Tribal 
Council  is  necessary  if  the  Department  is  to  have 
adequate  opportunity  to  pass  and  act  upon  them 
within  the  90-day  period  established  by  section  2, 
Article  VI,  of  the  tribe's  constitution,  in  such  cases. 

An  ordinance  or  resolution  may  not  always,  how- 
ever, be  submitted  to  the  Superintendent  by  the 
Tribal  Council  within  the  10-day  review  period  al- 
lowed him  for  positive  action  thereon  or  in  suffi- 
cient time  for  him  to  give  it  adequate  considera- 
tion, or  he  may  be  in  doubt  as  to  certain  of  its 
provisions  and  unwilling  to  give  either  formal 
approval  or  disapproval  to  it,  with  the  result  in 
each  case  that  he  does  not  act  at  all  within  the  10- 
day  period.  In  each  of  these  cases  the  same  conse- 
quence results.  The  Superintendent's  failure  to 
act  within  the  10-day  period  must  be  considered  as 
disapproval  of  the  ordinance  or  resolution.  This 
is  true  even  when  the  Superintendent,  acting  after 
the  10-day  period  has  expired,  approves  the  ordi- 
nance or  resolution.  The  Tribal  Council  must,  at 
the  expiration  of  10  days  from  the  date  of  enact- 
ment of  any  ordinances  or  resolutions  vetoed  or 
not  approved  within  that  time,  take  them  again 
under  consideration  and  vote  whether  or  not  it 
wishes  to  submit  them  to  the  Secretary  of  the  In- 
terior. Unless  they  do  so,  such  ordinances  or  reso- 
lutions are  not  properly  before  the  Department  for 
action. 

That  is  the  situation  in  the  present  case.  The 
ordinance  was  passed  on  November  7,  1939,  but 
was  not  submitted  to  the  Superintendent  until 
more  than  30  days  had  elapsed  thereafter.  On  No- 
vember 18,  1939,  the  Superintendent  not  having 
acted  on  it  before  that  date,  it  had  the  status  of  a 
vetoed  ordinance.  In  order  to  obtain  departmental 
approval  in  spite  of  this  the  Tribal  Council  should 
have  reconsidered  it  at  once  and  voted  to  refer  it 
to  the  Department  for  approval.  This  was  not 
done,  and  the  ordinance,  therefore,  is  not  properly 
before  the  Department  for  action. 

As  your  letter  points  out,  this  situation  has 
arisen  in  all  probability  as  a  result  of  misunder- 
standing on  the  part  of  the  Tribal  Council  as  to 
the  requirements  of  section  2,  Article  VI.  It  is  to 
be  regretted  that  the  ordinance  cannot  now  be 
given  formal  approval.  The  Tribal  Council,  how- 
ever, may  be  advised  that  consideration  has  been 
given  to  the  terms  of  the  ordinance  and  that  if  the 


ordinance  is  re-enacted  it  will  receive  early  favor- 
able action  from  the  Department. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Osage— Taxability   of   Lands 
Federal  Statutes 


April  12,  1910. 


Syllabus 


Re:  Application  of  Frank  Pettus,  an  unallotted 
restricted  Osage  Indian,  for  a  tax  exemption 
certificate  on  lands  acquired  by  him  through 
partition  proceedings  where  his  restricted 
funds  were  used  to  acquire  a  greater  portion 
of  the  lands  involved  than  he  was  entitled 
to. 

Held:  Where  restricted  funds  of  Osage  Indians 
have  been  used  subsequent  to  May  19,  1937, 
for  the  acquisition  of  property  the  property 
thus  acquired  is  not  exempt  from  taxation 
pursuant  to  the  provisions  of  the  act  of 
June  20,  1936  (49  Stat.  1542),  as  amended 
by  the  act  of  May  19,  1937   (50  Stat.  188)  . 

Memorandum  for  the  Commissioner 
of  Indian   Affairs: 

I  am  returning  for  further  consideration  the  ap- 
plication for  a  tax  exemption  certificate  signed  by 
Frank  Pettus,  an  unallotted  restricted  Osage  In- 
dian. This  application  covers  the  NE1/^  sec.  21,  T. 
25  N.,  R.  10  E.,  in  Osage  County,  Oklahoma.  You 
recommend  approval  of  this  certificate  designating 
property  exemption  from  taxation,  which  certifi- 
cate is  made  pursuant  to  section  2  of  the  act  of 
June  20,  1936  (49  Stat.  1542),  as  amended  by  the 
act  of  May  19,  1937  (50  Stat.  188).  The  certificate 
recites  that  the  land  involved  was  purchased 
prior  to  May  19,  1937,  out  of  the  applicant's  re- 
stricted funds. 

The  record  discloses  that  the  land  in  question 
was  allotted  under  the  act  of  June  28,  1906  (34 
Stat.  539)  ,  and  that  as  a  result  of  partition  pro- 
ceedings in  the  District  Court  of  Osage  County, 
Oklahoma,  Frank  Pettus  elected  to  take  more  than 
his  share  of  the  property  proposed  to  be  parti- 
tioned and  that  by  reason  of  this  election  he  was 
required  to  pay  $3,599.74  to  the  other  owners  of 
undivided  interests  in  the  property.  The  sheriff  of 
Osage  County  was  directed  to  execute  and  deliver 
to  Frank  Pettus  a  deed  duly  conveying  certain 
property,  including  the  tract  here  involved,  upon 
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the  payment  of  the  above  sum.  On  June  25,  1937, 
the  deed  was  approved  by  the  Department  and 
the  Superintendent  of  the  Osage  Indian  Agency 
was  authorized  to  pay  into  covin  from  the  account 
of  Frank  Pettus  the  amount  necessary  to  equalize 
his  interest  in  the  estate. 

The  superintendent,  in  submitting  this  certifi- 
cate  for   approval,   states: 

"*  *  *  A  payment  of  $3,599.74  restricted 
funds  was  used  by  Frank  Pettus  to  equalize  the 
value  of  his  interest  in  the  land  involved  in  the 
partition  proceedings.  Inasmuch  as  the  ap- 
praised value  of  this  159.14  acres  comes  within 
the  $3,599.74  expended  representing  the  in- 
vestment of  trust  or  restricted  funds,  and  in 
the  light  of  the  opinion  rendered  by  the  Solici- 
tor for  the  Department  in  this  connection  it 
is  recommended  that  this  application  for 
homestead  tax  exemption  be  approved." 

The  opinion  referred  to  (M.  29867)  deals  with 
the  interpretation  of  section  2  of  the  act  of  June 
20,  1936,  supra,  as  amended  by  the  act  of  May  19, 
1937,  supra.  Section  2,  as  amended,  provides: 

"All  homesteads,  heretofore  purchased  out 
of  the  trust  or  restricted  funds  of  individual 
Indians,  are  hereby  declared  to  be  instrumen- 
talities of  the  Federal  Government  and  shall 
be  nontaxable  until  otherwise  directed  by  Con- 
gress: Provided,  That  the  title  to  such  home- 
steads shall  be  held  subject  to  restrictions 
against  alienation  or  encumbrance  except  with 
the  approval  of  the  Secretary  of  the  Interior: 
And  Provided  Further,  That  the  Indian  owner 
or  owners  shall  select,  with  the  approval  of 
the  Secretary  of  the  Interior  either  the  agri- 
cultural and  grazing  lands,  not  exceeding  a 
total  of  one  hundred  and  sixty  acres,  or  the 
village,  town,  or  city  property,  not  exceeding 
in  cost  $5,000,  to  be  designated  as  a  home- 
stead." 

The  first  question  considered  by  that  opinion 
was: 

"  (1)  May  tracts  of  taxable  Osage  allotted 
land,  title  to  which  has  passed  to  an  Osage 
Indian  as  result  of  partition  proceedings,  be 
selected  as  tax  exempt,  (a)  in  the  event  no 
actual  money  consideration  has  passed— the 
only  consideration  being  the  interest  of  the 
Indian  in  other  lands  involved  in  the  par- 
tition proceedings,  (b)  in  the  event  some 
money  consideration,  less  than  the  value  of  the 
land  has  passed?" 


In  answering  this  question  it  was  held: 

"The  Osage  allotted  lands  covered  by  this 
question  were  made  taxable  by  the  legislation 
under  which  the  lands  were  allotted  to  the 
Indians  (act  of  June  28,  1906,  34  Stat.  539, 
amended  by  the  act  of  April  18,  1912,  37  Stat. 
86)  .  Such  lands,  therefore,  have  always  been 
in  Indian  ownership  and  have  always  been 
taxable  and  been  understood  to  be  taxable. 
In  my  opinion  Congress  did  not  intend  to  ren- 
der nontaxable  those  lands  specifically  made 
taxable  by  the  allotment  act.  While  it  may  be 
said  that  when  these  lands  are  partitioned 
among  a  number  of  owners  having  fractional 
interests  in  the  land,  these  owners  acquire 
their  title  by  'purchase'  (United  States  v. 
Hale,  51  F.  (2d)  629,  CCA.  10th,  1931),  it 
cannot  be  said  that  the  lands  are  purchased 
with  trust  or  restricted  funds  nor  do  they 
otherwise  come  within  the  purposes  of  the 
legislation  here  discussed.  The  Indians  were 
not  mislead  as  to  the  tax  exemption  of  the 
lands  and  they  did  not  invest  in  the  lands  tax 
exempt  funds  or  other  tax  exempt  property.  If 
those  Osage  Indians  with  fractional  interests 
were  permitted  to  obtain  the  benefit  of  the 
1936  and  1937  acts  merely  through  the  parti- 
tion of  the  lands  they  would  enjoy  an  unfair 
advantage  over  the  other  Osage  Indians  who 
have  sole  ownership  of  those  allotted  taxable 
lands.  Accordingly,  question  (1)  (a)  should 
be  answered  in  the  negative. 

"However,  part  (b)  of  this  question  may  be 
answered  in  the  affirmative  where  trust  or  re- 
stricted funds  have  been  used  for  the  purchase 
from  the  other  owners  of  land  in  excess  of  the 
land  to  which  the  Indian  was  entitled  by  vir- 
tue of  his  fractional  interest.  In  such  case  the 
additional  land  would  represent  an  invest- 
ment of  trust  or  restricted  funds  and  its  pro- 
tection from  taxation  would  come  within  the 
purpose  of  the  1937  act.  The  Indian  could  in 
these  instances  designate  as  tax  exempt  a  por- 
tion of  the  land  acquired  by  him  through  par- 
tition proceedings  which  represented  the  in- 
vestment of  trust  or  restricted  funds." 

In  the  opinion  quoted  only  situations  coming 
within  the  scope  of  section  2  of  the  act  were  con- 
sidered. In  the  present  case  since  the  expenditure 
of  restricted  funds  for  the  purchase  of  the  land  in 
question  was  not  made  until  after  the  passage  of 
the  1937  amendment,  the  purchase  does  not  come 
within  the  scope  of  this  remedial  legislation  and 
the  land  in  question  cannot  for  that  reason  be  cer- 
tified as  exempt  from  taxation. 
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The  opinion  above  referred  to  is  not  to  be  con- 
sidered as  extending  to  purchases  of  land  made 
with  restricted  funds  subsequent  to  the  act  of  May 
19,   1937,  supra. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Application  to  Flathead  Tribal  Lands 
of  the  Act  of  Aug.  30,  1890  (26  Stat.  391) 

April  12,  1940. 

Memorandum  for  the   Commissioner 
of  Indian  Affairs: 

I  am  returning  herewith  the  letter  to  Kenneth 
R.  L.  Simmons,  District  Counsel  of  the  Irrigation 
Service,  which  discusses  the  application  to  the 
tribal  lands  of  the  Flathead  Indian  Reservation  of 
the  act  of  August  30,  1890  (26  Stat.  391,  43 
U.S.C.A.,  sec.  945)  .  This  letter  was  prepared  in 
response  to  the  letter  from  Mr.  Simmons  of  Sep- 
tember 19,  1939,  in  which  he  stated  that  the  super- 
intendent of  the  reservation  had  raised  the  ques- 
tion in  connection  with  the  construction  of  the 
South  Side  Jocko  Canal  whether  the  United  States 
has  a  right-of-way  across  the  tribal  lands  of  the 
reservation  for  the  construction  of  irrigation 
ditches  and  canals  by  virtue  of  the  1890  act.  Mr. 
Simmons  indicates  that  in  his  opinion  if  the 
United  States  constructs  the  canal  without  first  ob- 
taining the  consent  of  the  tribal  council  it  must 
rely  on  the  1890  act,  but  he  doubts  that  the  act 
applies  to  tribal  lands. 

The  proposed  reply  to  Mr.  Simmons  consists  of 
an  extensive  discussion  of  the  application  of  the 
1890  act  to  trust  and  other  patents  issued  on  lands 
of  Indian  reservations,  but  there  is  little  discussion 
of  the  precise  question  raised  by  Mr.  Simmons 
which,  it  is  stated  on  page  5  of  the  letter,  has  not 
heretofore  been  raised.  The  conclusion  reached  is 
that  the  act  does  give  a  right-of-way  in  favor  of  the 
United  States  over  the  tribal  lands  of  the  reserva- 
tion. With  this  conclusion  and  the  interpretation 
of  the  cases  cited  in  the  letter,  I  am  unable  to 
agree. 

That  part  of  the  act  of  August  30,  1890,  which 
appears  as  section  945  of  Title  43  of  the  United 
States  Code,  reads  as  follows: 

"In  all  patents  for  lands  taken  up  after 
August  30,  1890,  under  any  of  the  land  laws  of 
the  United  States  or  on  entries  or  claims  val- 
idated by  the  Act  of  August  30,  1890,  west  of 
the  one  hundredth  meridian,  it  shall   be  ex- 


pressed that  there  is  reserved  from  the  lands  in 
said  patent  described  a  right  of  way  thereon 
for  ditches  or  canals  constructed  by  the  au- 
thority of  the  United  States." 

The  lands  in  question  are  part  of  the  Flathead 
Reservation  which  was  created  by  the  treaty  of 
July  16,  1855  (12  Stat.  975),  and  are  part  of  the 
tribal  lands  remaining  after  the  allotment  of  the 
reservation  under  the  general  allotment  act  of  Feb- 
ruary 8,  1887  (24  Stat.  388),  and  the  act  of  April 
23,  1904  (33  Stat.  302).  By  the  1904  act  the  lands 
remaining  after  allotment  not  reserved  for  special 
purposes  were  ceded  to  the  United  States  in  trust 
for  their  disposition  for  the  benefit  of  the  Indians. 
All  the  lands  remaining  undisposed  of  were  re- 
stored to  tribal  ownership  by  the  order  of  Febru- 
ary 13,  1936,  issued  under  section  3  of  the  Indian 
Reorganization  Act,  and  no  part  of  the  tribal  lands 
is  now  subject  to  allotment  or  disposition  under 
any  land   laws. 

In  analyzing  the  application  of  this  act  to  these 
lands,  I  shall  deal  first  with  the  decisions  discussed 
in  your  letter. 

In  the  case  of  Clement  Ironshicld  (40  L.D.  28)  , 
the  question  was  whether  there  should  be  inserted 
a  reservation  of  a  right-of-way  under  the  1890  act 
in  a  patent  to  be  issued  to  the  purchaser  of  an 
Indian  allotment.  The  Department  held  that  the 
reservation  should  be  inserted  in  the  patent  on 
the  argument  that  Congress  had  power  to  condition 
the  disposal  of  Indian  lands  and  that,  to  accom- 
plish the  purpose  of  providing  for  necessary  irriga- 
tion, it  should  be  assumed  Congress  intended  the 
act  to  apply  to  any  type  of  disposition  of  lands  for 
which  a  patent  of  the  United  States  was  to  issue. 
The  significant  part  of  the  argument  for  the  pur- 
poses of  the  present  question  are  the  statements 
that  the  question  whether  any  lands  had  been  in  a 
reservation  status  prior  to  the  passage  of  the  1890 
act  was  immaterial  since  the  case  was  one  of  actual 
disposition  of  the  lands,  by  patent,  subsequent  to 
the  1890  act,  and  that  "where  there  was  no  claim 
by  reason  of  settlement,  occupancy,  or  otherwise 
prior  to  the  passage  of  the  act,  and  where  the  dis- 
position occurred  thereafter"  there  was  no  room 
for  distinction  based  on  whether  the  land  was 
"taken  up"  under  an  allotment,  sale,  homestead, 
or  other  form  of  disposition.  In  view  of  the  reason- 
ing of  the  Department,  apparent  in  these  state- 
ments, the  case  is  authority  contrary  to,  and  not 
in  favor  of,  the  conclusion  reached  by  your  office 
in  this  case  where  there  is  in  fact  a  claim  of  occu- 
pancy prior  to  the  passage  of  the  act  and  no  dis- 
position is  involved  subsequent  to  the  passage  of 
the  act. 

In  the  case  of  United  States  v.   Van  Horn    (197 
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Fed.  611,  D.C.  Col.  1912),  certain  patentees  from 
the  United  States  whose  patents  contained  a  right- 
of-way  reservation  under  the  1890  act  challenged 
the  right  of  the  Reclamation  Service  to  use  rights- 
of-way  on  the  ground  that  the  lands  had  been  part 
of  the  Ute  Indian  Reservation.  The  court  rejected 
the  contention  on  the  ground  that  the  lands  were 
public  lands  at  the  time  of  the  patents  and  Con- 
gress could  dispose  of  public  lands  as  it  saw  fit.  In 
the  discussion  of  the  case  your  letter  fails  to  men- 
tion the  crucial  point  that  before  the  passage  of 
the  1890  act  the  lands  in  question  had  been  ceded 
by  the  Indians  to  the  United  States  by  an  agree- 
ment providing  that  the  lands  should  be  "held  and 
deemed  to  be  public  lands  of  the  United  States  and 
subject  to  disposal  under  the  land  laws."  More- 
over, in  quoting  from  the  opinion  of  the  case,  the 
letter  omits  by  asterisks  the  important  clauses 
"when  the  reservation  was  vacated"  and  "when 
the  occupation  of  the  Indians  ceased,"  then  the 
lands  could  be  disposed  of  as  public  lands.  This 
case  is  also,  in  my  opinion,  authority  contrary 
to,  rather  than  in  favor  of,  the  conclusion  reached 
in  the  letter,  since  the  court  based  its  conclusion 
on  the  fact  the  lands  were  no  longer  Indian  lands. 
Similarly,  Beecher  v.  Wetherby  (95  U.S.  517),  is 
not  authority  for  disregarding  the  occupancy  rights 
of  the  Indians,  but,  on  the  contrary,  is  a  leading 
case  recognizing  such  rights  until  they  are  properly 
terminated  by  Congress.  The  Supreme  Court  there 
held  that  the  State  acquired  the  sections  16  and  36 
of  the  Menominee  Indian  Reservation  subject  to 
the  occupancy  rights  of  the  Indians  and  that  when 
these  rights  had  been  relinquished  by  agreement 
with  the  Indians  and  the  Indians  had  removed 
from  the  lands  the  State  acquired  full  title. 

The  cases  of  Greene  v.  Willhite  (160  Fed.  757, 
C.C.  Idaho  1906),  and  Ide  v.  United  States  (263 
U.S.  497) ,  are  cited  in  the  letter  to  indicate  that 
the  1890  act  may  apply  to  lands  before  they  are 
disposed  of  since  these  cases  indicated  that  the 
act  would  apply  whether  or  not  the  construction 
of  the  canals  and  ditches  took  place  before  or  after 
the  patenting.  In  both  cases  patents  to  public  lands 
had  been  granted  to  private  persons  with  the  res- 
ervations provided  for  in  the  1890  act  and  the 
question  was  whether  the  reservations  applied  to 
construction  undertaken  after  the  issuance  of  the 
patents  as  well  as  to  construction  already  on  the 
land.  It  is  obvious  that  the  United  States  is  privi- 
leged to  construct  canals  on  its  own  public  lands 
without  the  necessity  for  any  right-of-way  statute. 
The  1890  act,  in  the  opinion  of  the  courts,  was  in- 
tended to  permit  such  construction  after  the  public 
lands  had  passed  into  private  ownership.  These 
cases  provide  no  support  for  the  argument  that  the 
act  applies  to  lands  owned  by  a  tribe  prior  to  the 


1890  act  and  which  are  not  lands  subject  to  dispo- 
sition by  patent  to  private  persons. 

From  my  review  of  the  cases  on  the  subject  I 
find  no  case  indicating  that  the  act  may  be  applied 
to  such  lands,  nor  has  my  attention  been  called  to 
any  administrative  practice  applying  the  act  to  such 
lands.  On  its  face  the  act  applies  only  to  lands 
subject  to  disposition  under  the  public  land  laws. 
In  my  opinion  the  act  should  not  be  so  construed 
as  to  apply  to  the  tribal  lands  in  question,  since 
to  do  so  would,  in  the  first  place,  be  contrary  to 
the  established  dealings  between  the  Federal  Gov- 
ernment and  the  Indians  and,  in  the  second  place, 
would  expose  the  United  States  to  a  claim  for  just 
compensation  for  the  taking  of  property. 

When  the  United  States  reserves  rights-of-way 
over  Indian  lands  or  authorizes  rights-of-way  to 
be  acquired  by  private  companies,  the  customary 
practice  has  been  to  provide  for  obtaining  the  con- 
sent of  the  Indians  or  for  the  payment  of  compen- 
sation. The  dealings  with  the  Flathead  Indians  are 
particularly  illustrative  of  this  practice.  In  the 
treaty  of  July  16,  1855  (12  Stat.  975),  establishing 
the  Flathead  Reservation,  it  was  agreed  that,  if 
necessary  for  the  public  convenience,  roads  might 
be  run  through  the  reservation.  In  the  treaty  of 
October  17,  1855  (11  Stat.  657),  the  Indian  tribes 
concerned,  including  the  Flathead  Tribe,  con- 
sented that  the  United  States  might  construct  roads 
of  every  description  and  establish  telegraph  lines 
and  military  posts  through  their  reservations. 
These  treaties  make  it  apparent  that  only  the 
rights-of-way  granted  under  the  treaties  were  pos- 
sessed by  the  United  States.  In  the  agreement  with 
the  Blackfeet  Indians  providing  for  the  allotment 
of  their  reservation  (act  of  June  10,  1896,  29  Stat. 
356) ,  there  is  the  express  agreement  that  when- 
ever, in  the  opinion  of  the  President,  the  public 
interest  requires  a  construction  of  canals  and  irri- 
gating ditches  through  the  reservation  a  right-of- 
way  shall  be  and  is  hereby  granted  for  such  pur- 
poses, the  compensation  to  be  fixed  by  the  Secre- 
tary of  the  Interior  and  expended  for  the  benefit  of 
the  Indians.  This  agreement,  ratified  after  the 
passage  of  the  1890  act,  is  fair  indication  that  the 
1890  act  was  not  considered  as  providing  for  such 
rights-of-way  and  that  such  rights-of-way  should  be 
acquired  with  the  consent  of  the  Indians  and  with 
the  payment  of  adequate  compensation.  The  regu- 
lations of  the  Interior  Department,  adopted  under 
the  various  acts  authorizing  the  Secretary  of  the 
Interior  to  grant  rights-of-way  through  Indian 
reservations  for  various  purposes,  provide  for  the 
presentation  of  applications  to  the  Indians  and  for 
the  payment  of  compensation. 

The  application  of  the  1890  act  to  lands  owned 
by  an  Indian  tribe  prior  to  its  passage  would,  in 
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my  opinion,  constitute  a  taking  of  Indian  property 
by  the  United  States  and  would  render  the  United 
States  liable  to  a  claim  for  just  compensation  under 
the  United  States  Constitution.  Shoshone  Tribe  v. 
United  States  (299  U.S.  476)  ;  Klamath  Tribe  v. 
United  States  (304  U.S.  119) .  Since  the  act  does  not 
require  such  a  construction  nor  even  indicate 
it  to  be  the  proper  one,  in  my  opinion  the  act 
should  not  be  so  construed  as  to  expose  the  United 
States  to  liability. 

I  suggest  that  the  letter  to  Mr.  Simmons  be  re- 
vised in  the  light  of  this  memorandum  to  inform 
him  that  the  1890  act  does  not  give  the  United 
States  a  right-of-way  across  the  tribal  lands  of  the 
Flathead    Reservation. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Ownership  of  Abandoned  Right-of-Way 

of  the  Fort  Smith  and  Western  Railroad 

in  Quinton 

April  15,  1940. 

Hon.  Wilburn  Cartwright 
House  of  Representatives. 

My  Dear  Mr.  Cartwright: 

In  response  to  your  letter  of  March  23,  enclosing 
a  letter  from  W.  H.  Jones,  Box  304,  Quinton,  Okla- 
homa, inquiring  concerning  the  ownership  of  the 
abandoned  right  of  way  of  the  Fort  Smith  &  West- 
ern Railroad  in  Quinton,  I  attach  a  copy  of  the 
Act  of  March  3,  1899,  30  Stat.  1368.  This  act  au- 
thorizes said  railroad  to  construct  and  operate  a 
railway  through  the  Choctaw  and  Creek  Nations, 
in  the  Indian  Territory.  You  will  note  that  Section 
2  concludes  as  follows: 

"*  *  *  and  when  any  portion  thereof  shall 
cease  to  be  so  used,  such  portion  shall  revert 
to  the  Choctaw   Nation  or  Creek  Nation." 

This  provision  has  been  superseded  by  Section 
14  of  the  Act  of  April  26,  1906,  34  Stat.  137,  142, 
which  provides  for  the  final  disposition  of  the  af- 
fairs of  the  Five  Civilized  Tribes  in  the  Indian 
Territory.  The  pertinent  provision  of  Section  14 
reads  as  follows: 

"That  the  lands  in  the  Choctaw,  Chickasaw, 
Cherokee,    Creek,    and    Seminole    nations    re- 


served from  allotment  or  sale  under  any  Act 
of  Congress  for  the  use  or  benefit  of  any  person, 
corporation,  or  organization  shall  be  conveyed 
to  the  person,  corporation,  or  organization  en- 
titled thereto:  Provided,  That  if  any  tract  or 
parcel  thus  reserved  shall  before  conveyance 
thereof  be  abandoned  for  the  use  for  which  it 
was  reserved  by  the  party  in  whose  interest  the 
reservation  was  made,  such  tract  or  parcel  shall 
revert  to  the  tribe  and  be  disposed  of  as  other 
surplus  lands  thereof:  Provided  further,  That 
this  section  shall  not  apply  to  land  reserved 
from  allotment  because  of  the  right  of  any  rail- 
road or  railway  company  therein  in  the  nature 
of  an  easement  for  right  of  way,  depot,  station 
grounds,  water  stations,  stock  yards  or  other 
uses  connected  with  the  maintenance  and  oper- 
ation of  such  company's  railroad,  title  to  which 
tracts  may  be  acquired  by  the  railroad  or  rail- 
way company  under  rules  and  regulations  to  be 
prescribed  by  the  Secretary  of  the  Interior  at  a 
valuation  to  be  determined  by  him;  but  if  any 
such  company  shall  fail  to  make  payment  with- 
in the  time  prescribed  by  the  regulations  or 
shall  cease  to  use  such  land  for  the  purpose  for 
which  it  was  reserved,  title  thereto  shall  there- 
upon vest  in  the  owner  of  the  legal  subdivision 
of  which  the  land  so  abandoned  is  a  part,  ex- 
cept lands  within  a  municipality  the  title  to 
which,  upon  abandonment,  shall  vest  in  such 
municipality." 

This  provision  is  applicable  to  the  land  in  ques- 
tion because  railroad  rights  of  way  were  reserved 
from  allotment  under  the  Act  of  July  1,  1902,  32 
Stat.  641,  645,  section  26(b).  In  a  decision  on  No- 
vember 8,  1939,  the  Circuit  Court  of  Appeals  for 
the  Tenth  Circuit  is  the  case  of  United  States  v. 
Magnolia  Petroleum  Cotnpany,  et  ah,  construed 
section  14  of  the  Act  of  1906  as  follows: 

"And  it  further  provides  that  where  land  re- 
served from  allotment  for  railroad  purposes 
is  situated  within  a  municipality,  title  thereto 
shall  on  abandonment  vest  in  such  municipal- 
ity. In  the  first  instance  the  land  is  to  revert  to 
the  tribe,  but  in  the  second  it  is  to  vest  in  the 
owner  of  the  legal  subdivision  out  of  which 
it  was  carved,  and  in  the  third  it  is  to  vest  in 
the  municipality.  These  distinctive  provisions 
cannot  be  regarded  as  a  mere  coincidence. 
They  make  clear  a  legislative  intent  that  in  the 
first  instance  title  shall  repose  in  the  tribe  but 
not  in  the  other  two.  The  statute  is  plainly  a 
grant  of  land  reserved  from  allotment  for  right 
of  way  or  other  railroad  purpose  to  the  owner 
of  the  legal   subdivision  out  of  which  it  was 
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taken  where  the  company  has  a  right  in  the 
nature  of  an  easement  but  fails  to  acquire 
legal  title  by  payment  within  the  permitted 
time  or  ceases  to  use  the  land  for  the  purpose 
for  which  it  was  reserved.  The  purpose  was  to 
avoid  the  plain  evils  which  would  arise  only 
from  the  retention  in  the  tribe  as  remote  dedi- 
cator of  a  strip  or  other  small  tract  reserved  for 
right  of  way  or  other  railroad  use.  That  is  the 
rationale  of  the  section,  and  it  is  in  harmony 
with  the  legislative  purpose  of  the  entire  act- 
to  bring  to  final  conclusion  the  affairs  of  the 
tribes.  To  say  that  on  failure  of  a  railroad  com- 
pany to  make  payment  of  a  narrow  strip  re- 
served for  a  right  of  way  or  on  its  abandon- 
ment for  such  purpose,  title  rests  in  the  tribe, 
would  be  inconsistent  with  the  purpose  and  in- 
tent of  the  statute  as  a  whole,  would  be  out  of 
harmony  with  the  manifest  purpose  of  section 
14  and  would  be  at  variance  with  the  rule 
against  retention  of  title  in  remote  dedicators. 
It  would  be  an  interpretation  not  warranted  by 
the  language  or  history  of  the  section." 

Consequently,  if  the  land  abandoned  by  the 
railroad  lies  within  a  municipality,  the  title  vests  in 
the  municipality;  otherwise,  it  vests  in  the  owner  of 
the  legal  subdivision  out  of  which  it  was  carved. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Service  in  Indian  Corporation  By 
Indian  Office  Employee 
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April  24,  1940. 


Synopsis  of 
Solicitor's  Opinion 

Re:  Legality  of  the  proposed  service  by  Osage 
Agency  employees  as  directors  of  a  corpora- 
tion in  which  restricted  Osage  Indians  own 
stock  and  holding  that  such  service  does  not 
come  within  the  purpose  and  meaning  of 
the  statute  prohibiting  persons  employed  in 
Indian  affairs  from  having  "any  interest  or 
concern  in  any  trade  with  the  Indians,  ex- 
cept for,  and  on  account  of,  the  United 
States." 

Held:  The  proposed  service  is  legal  since  the  activ- 
ity involved  does  not  come  within  the  pur- 
pose and  meaning  of  the  statute  prohibiting 
persons  employed  in  Indian  affairs  from  hav- 


ing an  interest  or  concern  in  any  trade  with 
the  Indians. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

I  have  been  asked  to  determine  whether  an 
Indian  Office  employee  who  is  acting  under  au- 
thority and  instructions  issued  by  the  Secretary  of 
the  Interior  for  the  protection  of  Indian  interests 
is  prohibited  by  the  provisions  of  section  68,  Title 
25  of  the  United  States  Code,  from  serving  as  a 
director  of  a  corporation  in  which  Indians  own 
stock. 

The  statute  in  question  reads  as  follows: 

"No  person  employed  in  Indian  affairs 
shall  have  any  interest  or  concern  in  any  trade 
with  the  Indians,  except  for,  and  on  account  of, 
the  United  States;  and  any  person  offending 
herein,  shall  be  liable  to  a  penalty  of  $5,000, 
and  shall  be  removed  from  his  office."  (25 
U.S.C.,  sec.  68;  R.S.  2078) . 

This  statute  was  amended  by  the  act  of  June  19, 
1939,  Public  No.  132,  76th  Cong.,  1st  sess.,  but  the 
amendment  is  not  pertinent  to  the  present  ques- 
tion. 

The  occasion  for  considering  the  effect  of  this 
section  arises  from  the  desire  of  the  Indian  Office 
to  have  two  employees  of  the  Osage  Agency  serve 
as  directors  of  a  corporation  which  it  is  proposed 
be  formed  to  take  title  to  and  manage  the  First  Na- 
tional Bank  Building  of  Pawhuska,  Oklahoma.  At 
present  this  property  is  being  managed  by  a  trustee 
for  certain  Osage  Indians  and  white  persons  who 
acquired  title  through  a  foreclosure  suit  by  the 
bondholders  of  the  First  National  Bank,  a  corpora- 
tion. Sixty-seven  percent  of  the  stock  be  owned  by 
Osage  Indians,  59  percent  restricted  and  eight  per- 
cent unrestricted. 

The  purpose  of  the  company,  as  set  forth  in  the 
proposed  articles  of  incorporation,  is: 

"*  *  *  to  buy,  acquire,  sell  and  deal  in  real 
estate  subject  to  the  laws  of  the  State  of  Okla- 
homa, and  in  connection  therewith  and  in- 
cident thereto: 

"  (a)  To  acquire,  buy,  sell,  and  hold  persosial 
property. 

"  (b)  To  acquire,  purchase,  hold,  improve  and 
convey  such  real  estate  as  shall  be  necessary  and 
proper  for  carrying  on  the  business  of  such 
corporation  and  to  transact  any  and  all  busi- 
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ness  of  such  corporation  and  to  transact  any 

and  all  business  connected  therewith. 

"  (c)    To  acquire,  buy,  sell  and  hold  oil  and  gas 

leases. 

"  (d)    To  purchase,  hold  and   transfer  shares 

of  stock  in  other  corporations  of  this  and  other 

states  and  nations,  save  and  except  stocks  as 

may  be  prohibited  from  acquiring  under  the 

laws  of  the  State  of  Oklahoma;  and  to  do  all 

things  whatsoever  that  it  might  or  could  do  by 

virtue  of  the  laws  of  the  State  of  Oklahoma." 

The  proposed  bylaws  provide  that  "The  control 
of  this  Corporation  shall  be  vested  in  a  board  of 
directors  composed  of  five  (5)  members"  and  that 
'.'The  directors  shall  have  general  control  of  the 
property  and  business  of  the  corporation."  Each 
director  is  to  "hold  at  least  one  share  of  stock"  to 
comply  with  the  Oklahoma  statute  which  provides 
that  "Directors  of  corporations  for  profit  must  be 
holders  of  stock  therein  in  an  amount  to  be  fixed 
by  the  bylaws  of  the  corporation."  (Oklahoma 
Statutes  Annotated,  1937  ed.,  Title  18,  sec.  104.) 
The  par  value  of  a  share  of  stock  is  to  be  $10;  the 
total  capitalization  $30,000.  With  regard  to  com- 
pensation of  directors,  the  bylaws  state: 

"Section  VI.  A  director,  as  such,  shall  not  re- 
ceive any  stated  salary  for  his  service,  but  by 
resolution  of  the  board,  a  fixed  sum,  and  ex- 
pense of  attendance,  if  any,  may  be  allowed  for 
attendance  at  each  regular  or  special  meeting 
of  the  board;  Provided:  That  nothing  herein 
contained  shall  be  construed  to  preclude  any 
director  from  serving  the  corporation  in  any 
other  capacity  and  receiving  compensation 
therefor." 

The  Indian  Office  proposes  that  the  agency  em- 
ployees serve  as  directors  of  the  corporation  as  part 
of  their  official  duties  and  that  they  receive  no 
additional  compensation  from  the  Government  and 
no  compensation  or  expenses  from  the  corpora- 
tion. 

The  questions  for  decision  are  (1)  will  owner- 
ship of  stock  by  an  employee  of  the  Indian  agency 
or  service  as  a  director  of  this  proposed  corporation 
constitute  an  "interest  or  concern  in  any  trade  with 
the  Indians";  and,  if  so,  (2)  is  the  action  proposed 
removed  from  the  prohibition  of  the  act  because 
it  is  "for,  and  on  account  of,  the  United  States." 

The  courts,  in  applying  section  68  of  Title  25 
of  the  Code,  have  with  one  exception  had  before 
them  cases  involving  a  direct  transaction  between 
a  Government  employee  and  an  Indian  in  a  bar- 
gain and  sale  relationship.  United  States  v.  Hutto, 
256  U.S.  524   (1921)  ;  Ewert  v.  Bluejacket,  259  U.S. 


129  (1922)  ;  Bluejacket  v.  Ewert,  265  Fed.  823, 
CCA.  Okla.  (1920)  ;  Kendall  v.  Ewert,  259  U.S. 
139  (1922) ;  United  States  v.  Douglas,  190  Fed.  482, 
CCA.  8th  (1911) .  In  these  cases  it  is  emphasized 
that  the  statute  seeks  to  insure  integrity  of  conduct 
and  an  impartial  attitude  toward  the  Indians  on 
the  part  of  the  persons  employed  in  Indian  affairs. 
The  element  of  personal  gain  is  found  in  each  of 
the  above  decisions,  particularly  in  the  Hutto  case, 
supra,  where  the  farm  agent  conspired  with  others 
to  induce  the  Indians  to  sell  their  lands  and  to  pur- 
chase various  articles  and  to  borrow  and  lend 
money,  in  all  of  which  activities  he  had  an  interest. 

The  opinions  of  the  Attorney  General,  under 
dates  of  July  12,  1937,  February  28,  1938  and  Feb- 
ruary 15,  1940,  have  also  dealt  with  situations 
wherein  the  employee  had  a  personal  interest  in 
some  transaction  of  purchase  or  sale  with  Indians. 
The  opinion  of  July  12,  1937,  held  to  be  invalid  a 
proposed  regulation  of  this  Department  which 
would  have  allowed  Government  employees  to  own 
stock  in  and  to  buy  from,  but  not  sell  to,  an  Indian 
cooperative.  The  ruling  stated  that  such  trans- 
actions were  contrary  to  the  spirit  and  purpose  of 
section  68.  To  allow  activities  which  such  interpre- 
tation made  impossible,  Congress  passed  the  act  of 
June  19,  1939  (Public  No.  132,  76th  Cong.,  1st 
sess.) ,  which  permitted  the  purchase  of  products, 
services  and  commodities  from  Indian  individuals 
or  organizations. 

The  facts  before  me  do  not  show  that  rentals  of 
space  or  the  sale  of  the  building  will  be  made  to 
any  Indian.  The  holding  by  the  Supreme  Court  in 
Ewert  v.  Bluejacket,  supra,  that  the  purchase  of 
Indian  land  is  "trade"  within  the  meaning  of  sec- 
tion 68  does  not,  therefore,  apply.  After  the  corpo- 
ration has  been  formed  and  the  Indians  have  ex- 
changed their  interest  in  the  building  for  shares  of 
stock,  the  designated  agency  employees  will  buy 
from  some  white  person  the  minimum  amount  of 
stock,  one  share,  necessary  for  qualification  as  a 
director. 

It  is  not  contemplated  that  any  rental  or  sale  is 
to  be  made  to  Indians,  but  if  such  were  the  case  I 
doubt  that  the  possession  of  one  of  the  3,000 
shares  would  constitute  a  sufficient  interest  in  the 
business  of  the  corporation  to  be  prohibited  by  the 
statute.  Such  a  transaction  would  be  one  between 
the  Indian  and  the  corporation,  not  the  stock- 
holders or  one  stockholder.  Are  we  to  conclude 
that  because  Indians  patronize  chain  stores  an 
agency  employee  cannot  own  stock  in  the  chain? 
One  three-thousandth  of  the  stock  carries  with  it 
but  an  infinitesimal  interest  in  the  business  of  the 
corporation.  Is  even  that  small  an  interest  to  pre- 
vent the  employee  from  investing  his  funds  in  the 
stock  of  banks,  mail  order  houses,  oil  companies, 
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hotels,  or  even  motion  picture  companies— merely 
because  Indians  are  or  may  be  among  the  many 
customers  of  such  businesses? 

Is  mere  ownership  of  stock  in  a  corporation  in 
which  shares  are  also  owned  by  Indians  an  "inter- 
est or  concern  in  any  trade  with  the  Indians"  with- 
in the  meaning  of  section  68?  If  we  are  to  conclude 
that  such  is  the  case,  the  employees  in  Oklahoma 
may  be  faced  with  a  situation  where  they  can  in- 
vest their  personal  funds  in  only  those  companies 
that  have  no  Indian  stockholders. 

The  legislative  history  of  section  68  of  Title  25 
of  the  Code  shows  that  it  was  first  enacted  in  1806 
to  insure  that  the  agents  sent  by  the  Government 
to  purchase  goods  from  the  Indians  would  transact 
business  solely  upon  the  Government's  account  and 
not  for  their  personal  gain.  The  statute  was  put  in 
its  present  form  by  the  act  of  June  30,  1834  (4  Stat. 
738) ,  and  was  reenacted  as  section  2078  of  the  Re- 
vised Statutes  without  material  change.  To  prevent 
agency  employees  from  buying  stock  in  corpora- 
tions that  may  do  some  business  with  Indians  or 
that  may  have  Indian  stockholders  is  to  apply  the 
restrictions  of  the  1834  act  to  conditions  which 
could  not  have  been  foreseen  by  the  drafters  of 
the  legislation.  The  changed  circumstances  under 
which  business  operates  today  require  that  we 
apply  the  language  of  the  statute  and  the  intent 
which  governed  Congress  in  its  enactment  in  the 
light  of  the  new  conditions.  An  ultra-strict  applica- 
tion of  the  statute  brings  within  its  scope  situ- 
ations which  the  act  was  never  meant  to  cover. 
To  avoid  results  absurd  in  the  light  of  present 
day  conditions,  the  law  must  be  interpreted  with 
an  eye  to  the  evil  it  seeks  to  remedy.  At  some  point 
a  line  must  be  drawn,  and  wherever  that  line  is 
drawn,  it  is  my  conclusion  that  a  situation  like  the 
present  one  must  fall  beyond  the  inhibition  of  the 
statute.  Here  there  is  no  trade  with  the  Indians,  no 
substantial  interest  in  the  business  of  the  corpora- 
tion, and  no  influencing  of  the  Indians  for  the  per- 
sonal gain  of  the  agency  employee. 

The  legality  of  the  ownership  by  an  agency  em- 
ployee of  a  share  of  stock  in  the  First  National 
Building  Company  of  Pawhuska  has  been  ques- 
tioned only  because  Oklahoma  statutes  require  such 
ownership  as  a  prerequisite  to  service  as  a  director 
of  the  corporation.  The  Office  of  Indian  Affairs  de- 
sires to  give  protection  to  Indian  interests  by  hav- 
ing two  employees  of  the  Osage  Agency  serve  as 
directors  in  behalf  of  the  59  percent  of  the  stock- 
holders who  are  restricted  Indians.  Ownership  of 
stock  by  those  employees  is  to  be  kept  at  a  mini- 
mum. The  very  purpose  of  the  service  as  directors 
negatives  the  element  of  personal  interest  on  the 
part  of  the  employees.  The  responsibilities  which 
are  given  them  as  directors  are  little  if  any  differ- 


ent—and more  satisfactory— than  if  they  voted  the 
proxies  of  the  restricted  Indians.  While  the  possi- 
bility of  a  conflict  between  Indian  interests  and 
those  of  white  stockholders  may  be  mentioned,  the 
interests  of  all  the  stockholders  in  the  success  of 
the  corporation  are  the  same.  It  is  a  usual  practice 
for  groups  of  stockholders  to  elect  as  directors  those 
persons  on  whom  they  rely  to  protect  their  interests, 
but  in  no  event  can  the  directors  or  even  a  major- 
ity of  the  stockholders  infringe  the  legal  rights  of 
the  minority  shareholders. 

In  view  of  my  conclusion  above  that  the  activ- 
ities of  the  corporation  do  not  appear  to  be  "trade" 
with  the  Indians,  and  that  ownership  of  stock  or 
service  as  a  director  is  not  an  "interest  or  concern 
in  any  trade  with  the  Indians,"  it  is  unnecessary  to 
rely  upon  the  exception  to  the  prohibition  which 
is  extended  by  the  statute  to  acts  "for,  and  on  ac- 
count of,  the  United  States."  It  is  noted,  however, 
that  the  decisions  of  the  courts  and  the  opinions 
of  the  Attorney  General  with  regard  to  section  68 
have  dealt  only  with  transactions  for  the  personal 
benefit  of  the  employee.  No  instance  appears  where 
the  words  "for,  and  on  account  of,  the  United 
States"  have  been  considered.  Even  if  the  prohibi- 
tion of  the  statute  is  applied  with  extreme  strict- 
ness, it  appears  that  the  action  proposed  can,  in  any 
event,  come  within  the  exception  provided.  The 
Osage  employees  are  to  become  directors  only  after 
the  Secretary  has  authorized  them  to  do  so  to  pro- 
tect the  interests  of  the  Indians.  Such  authoriza- 
tion can  be  preceded  by  a  formal  finding  by  the 
Secretary  that  service  by  agency  employees  as  direc- 
tors is  "for,  and  on  account  of,  the  United  States" 
in  its  responsibility  for  the  protection  of  the  Indian 
wards.  The  authorization  can  include,  as  here,  a  re- 
striction on  the  participation  permitted.  One  share 
of  stock  is  to  be  purchased— and  it  from  a  white 
stockholder— and  such  purchase  is  to  be  made  only 
because  ownership  of  stock  is  a  prerequisite  to  qual- 
ification as  a  director.  The  agency  employees  will 
receive  no  additional  compensation  from  any  source 
for  these  services  which  they  will  render  as  part  of 
their  official  duties. 

The  first  part  of  this  opinion  indicates  that  I  do 
not  believe  the  ownership  by  an  agency  employee 
of  one  share  of  stock  in  the  proposed  corporation 
would  constitute  a  personal  "interest  or  concern  in 
any  trade  with  the  Indians"  over  and  above  the 
interest  "for,  and  on  account  of,  the  United  States." 
However,  I  see  no  legal  objection  to  removing  even 
this  possible  impediment  to  service  of  agency  em- 
ployees as  directors  by  having  each  of  them  qualify 
as  "holders  of  stock"  by  taking  the  legal  title  to 
one  share  of  stock  and  holding  it  in  trust  for  a  re- 
stricted Indian.  The  Oklahoma  courts  have  not 
passed  on  the  question  of  whether  a  director  must 
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have  the  beneficial  interest  in  the  stock,  but  the 
leading  cases  on  this  question  in  other  jurisdictions 
have  interpreted  statutory  requirements  similar  to 
the  Oklahoma  one  to  allow  a  trustee  to  qualify  as 
a  director.  People  v.  Lihme,  269  111.  351;  109  N.E. 
1051;  Ann.  Cases  1916  E,  p.  959;  Kardo  Co.  v. 
Adams,  231  Fed  950    (6th  C.C.A.,  Ohio,  1916). 

It  is  my  opinion  that  the  action  proposed  is  not 
prohibited  by  section  68  of  Title  25  of  the  Code. 
In  view,  however,  of  the  penal  nature  of  the  statute 
and  the  holding  in  Ewert  v.  Bluejacket,  supra,  that 
an  error  by  the  Department  in  construing  the  sec- 
tion could  not  confer  rights  on  a  Government  em- 
ployee which  are  inconsistent  with  the  prohibition 
contained  in  the  section,  I  suggest  that  the  matter 
be  presented  to  the  Attorney  General  for  his  view 
thereon. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Application  of  the  Laws  and  Regulations 

Governing  Trade  With  the  Indians 

Licensed  by  the  Tribe 

April  29,  1940. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  the  attached  letter  to  the  Super- 
intendent of  the  Colorado  River  Agency  concern- 
ing the  application  of  the  laws  and  regulations  gov- 
erning trade  with  the  Indians  to  Indians  licensed 
by  the  tribe. 

The  letter  holds  that  Indians  are  subject  to  these 
laws  and  regulations  in  the  same  manner  as  other 
persons.  This  holding  should  be  modified  to  ex- 
clude therefrom  Indians  of  the  full  blood.  Sections 
261  and  262  of  title  25,  United  States  Code,  giving 
the  Commissioner  of  Indian  Affairs  authority  to 
regulate  trade  with  Indians,  and  requiring  any  per- 
sons desiring  to  trade  with  the  Indians  on  any  In- 
dian reservation  to  do  so  under  the  regulations  of 
the  Commissioner,  are  general  in  scope  and  would 
include  the  Indians  themselves.  However,  section 
264  of  title  25  excludes  from  the  enforcement  pro- 
visions Indians  of  the  full  blood.  Section  264  is  the 
only  statute  which  provides  a  method  of  enforce- 
ment of  the  laws  governing  trade  with  the  Indians. 
Since  the  laws  and  regulations  are  unenforceable 
against  Indians  of  the  full  blood,  such  Indians  can- 
not be  said  to  be  required  to  operate  under  the 
regulations.  Congress  has  evidently  left  to  the  tribe 
the  regulation  of  traders  who  are  Indians,  restrict- 
ing the  term  "Indian"  for  this  purpose  to  persons 


with  full  Indian  blood.  The  tribe  itself  could  re- 
quire the  full  blood  Indian  traders  to  abide  by  the 
Federal  laws  and  regulations. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Reacquisition  of  Heirship  Lands  by 
Tribe— Statutes  Governing  Transfer 


M-30767 


June  12,  1940. 


Memorandum  for  the  Assistant  Secretary. 

In  a  letter  to  the  Secretary  of  the  Interior  of  May 
6,  referred  by  you  to  this  office,  the  Indian  Office 
has  asked  that  this  office  reconsider  a  suggestion 
made  in  a  memorandum  to  the  Commissioner  of 
Indian  Affairs  of  February  8  concerning  procedure 
in  the  reacquisition  of  heirship  lands  for  the  bene- 
fit of  the  tribe.  My  suggestion  was  that  the  land  to 
be  reacquired  be  appraised  by  arbitrators  selected 
by  the  tribe  and  the  heirs  as  the  parties  in  interest, 
rather  than  by  the  Department,  in  order  that  the 
Department  might  avoid  being  placed  in  the  posi- 
tion of  making  both  the  appraisal  and  the  pur- 
chase. The  Indian  Office  now  reports  that  the  sug- 
gestion is  not  advisable  and  asserts  that  the  special- 
ists who  are  employed  by  the  Department  to  make 
appraisals  in  all  transactions  coming  under  Gov- 
ernment supervision  should  act  in  the  case  of  the 
transfer  of  heirship  lands. 

My  suggestion  was  put  forward  not  as  a  legal 
requirement  but  as  a  proposal  for  avoiding  pos- 
sible criticism  of  the  Department.  A  further  pur- 
pose was  to  propose  a  means  by  which  the  tribe 
and  the  heirs,  through  the  arbitrators  representing 
them,  might  arrive  at  a  price  which  would  be  satis- 
factory to  all  though  not  as  high  as  that  which 
might  be  indicated  through  a  formal  appraisement. 
It  is  probable  that  certain  tribes  may  be  reluctant 
to  expend  any  considerable  sums  on  heirship  lands 
and  the  heirs,  for  their  part,  would  be  glad  to  re- 
ceive fair  compensation  for  lands  not  useful  to  them 
and  with  a  limited  market.  While  I  urge  consider- 
ation of  this  method,  I  have  no  objection  to  the 
method  proposed  by  the  Indian  Office.  However,  I 
do  suggest  the  desirability  of  having  the  tribes  con- 
cerned endorse  that  method  of  appraisal.  They 
coidd  do  so  by  resolution  at  the  time  they  approve 
the  purchase  project.  As  for  the  heirs,  they  will  have 
opportunity  to  abject  to  the  method  or  the  result 
of  the  appraisal  when  notice  is  given  them  of  the 
proposed  sale.  A  failure  to  object  would  indicate 
satisfaction  with  the  method  and  the  result. 

The  Indian  Office  also  reports  that  the  require- 
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ment  of  tribal  consent  to  the  purchases,  referred 
to  in  my  memorandum  of  February  8,  accords  with 
their  procedure  and  will  be  carried  out.  However, 
the  Indian  Office  letter  implies  that  the  require- 
ment is  to  be  met  through  obtaining  tribal  consent 
to  the  project  plan  covering  the  entire  purchase 
area.  Consent  to  the  plan  as  a  whole  would  not  ful- 
fill the  requirement  discussed  in  my  memorandum. 
It  was  there  indicated  that  tribal  consent  should  be 
given  not  only  to  the  purchase  of  the  particular 
land  but  to  the  terms  of  the  particular  purchase. 
The  expenditure  involved,  whether  from  gratuity 
or  tribal  funds,  should  meet  with  the  approval  of 
the  tribe.  I  now  repeat  that  the  order  transferring 
the  beneficial  title  from  the  heirs  to  the  tribe  should 
recite  that  the  tribe  has  accepted  or  consented  to 
the  particular  purchase  being  made. 

I  have  certain  further  recommendations  concern- 
ing the  form  of  the  proposed  order  transferring 
title. 

1.  In  the  fourth  Whereas  clause  of  the  order 
there  is  extensive  quotation  from  the  act  of  May 
8,  1906,  34  Stat.  182,  as  a  source  of  authority  for 
the  transfer.  If  quotation  is  made  from  any  act  it 
should  be  from  section  1  of  the  act  of  June  25,  1910, 
36  Stat.  855,  25  U.S.C.A.  sec.  372,  and  not  from  the 
1906  act.  The  provisions  of  the  1906  act  quoted  are 
obsolete  as  they  were  superseded  by  section  1  of 
the  act  of  May  29,  1908,  35  Stat.  444,  25  U.S.C.A. 
sec.  404  (see  Historical  Note  to  sec.  349  of  tit.  25 
of  the  Code) .  However,  the  1908  act  is  not  author- 
ity for  the  proposed  transfer  as  that  act  requires 
the  consent  of  the  owners.  Authority  for  the  trans- 
fer must  be  found  in  the  1910  act,  which  authorizes 
sales  in  this  type  of  situation  in  the  discretion  of 
the  Secretary  of  the  Interior. 

2.  The  1910  act  provides  that  if  the  Secretary  of 
the  Interior  decides  the  heirs  are  competent  to 
manage  their  own  affairs  he  shall  issue  a  patent  in 
fee  but  that  if  he  shall  decide  one  or  more  of  the 
heirs  to  be  incompetent  he  may,  in  his  discretion, 
cause  such  lands  to  be  sold.  In  view  of  these  pro- 
visions a  finding  that  one  or  more  of  the  heirs  is 
incompetent  is  an  essential  prerequisite  to  causing 
the  lands  to  be  sold.  Therefore,  I  suggest  that  the 
order  recite  that  the  Secretary  has  found  that  one 
or  more  of  the  heirs  is  incompetent  to  manage  his 
affairs. 

3.  In  the  last  Whereas  clause  the  words  "that 
amount"  in  the  ninth  line  should  be  omitted  as 
they  do  not  fit  in  the  sentence. 

4.  The  proposed  order  makes  no  reference  to 
tribal  consent  nor  to  the  notice  and  opportunity  to 
object  which  the  Indian  Office  proposes  to  accord 
to  the  heirs.  I  suggest  that  a  final  Whereas  clause 
be  incorporated  referring  to  a  resolution  of  the 
tribe    accepting    the    purchase    and    reciting    that 


notice  has  been  given  to  the  heirs  and  that  no 
sufficient  cause  has  been  shown  by  them  why  such 
transfer  should  not  be  made.  In  this  last  connection 
I  note  that  the  Indian  Office  proposes  to  accord 
such  notice  and  opportunity  to  object  only  to  the 
adult  heirs  who  are  "conveniently  located."  Any 
such  location  limitation  seems  to  me  open  to  ob- 
jection as  being  arbitrary  and  too  indefinite  for 
good  administration.  The  proposed  notice  and 
opportunity  to  object  should,  in  my  opinion,  be 
extended  to  all  adult  heirs  whose  whereabouts  are 
known. 

Nathan  R.  Margold, 

Solicitor. 

Approved  and  returned  to 
the  Indian  Office: 
June  13,  1940. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


Re:  Claims  of  the  Farm  Security  Admin. 

Against  the  Estates  of  Deceased  Indian 

Borrowers 

June  20,  1940. 

Hcn.  Mastin  G.  White,  Solicitor 
Department  of  Agriculture. 

My  Dear  Mr.  White: 

This  is  in  further  answer  to  your  inquiry  of  May 
16,  relative  to  claims  of  the  Farm  Security  Admin- 
istration against  the  estates  of  deceased  Indian 
borrowers,  and  particularly  against  the  estate  of 
First  Elk  Yellow  Hawk,  deceased  Fort  Peck  allottee 
No.  1082. 

The  record  shows  that  the  claim  of  the  Farm  Se- 
curity Administration  is  in  the  sum  of  $28.82  for 
feed  loans  to  John  Yellowhawk  Sr.,  and  First  Elk 
Yellowhawk.  The  Examiner  of  Inheritance  recom- 
mended that  this  account  be  prorated  between  the 
parties  who  signed  for  the  loan  and  that  one-half 
or  $14.41  be  allowed  against  this  estate.  This  rec- 
ommendation was  approved  by  this  Department. 
As  your  claim  has  been  paid  in  the  full  amount 
allowed,  it  does  not  appear  that  the  question  of 
preference  arises  here.  The  balance  of  the  claim  is 
a  charge  against  John  Yellowhawk  Sr.,  the  living 
Indian. 

Claims  of  your  administration  should  be  filed,  as 
was  done  in  the  instant  case,  with  the  Superinten- 
dent of  the  Agency  in  which  the  lands  of  decedent 
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are  located.  They  are  referred  to  this  Office  for 
Departmental  action  by  the  Examiner  of  Inheri- 
tance who  conducts  the  probate  hearing. 

The  Secretary  of  the  Interior  is  authorized  to 
probate  Indian  estates  under  the  Acts  of  June  25, 
1910  (36  Stat.  855)  and  February  14,  1913  (37  Stat. 
678)  .  No  specific  authority  is  indicated  in  these  acts 
relative  to  the  allowance  or  disallowance  of  claims 
against  the  estate.  As  an  incident  to  the  power 
granted,  however,  ever  since  the  passage  of  the  acts 
mentioned,  the  Secretary  of  the  Interior  has  passed 
on  claims  based  on  indebtedness  incurred  by  the 
decedent  during  his  lifetime,  and  on  expense  of  last 
illness  and  funeral  charges.  While  the  allotted  lands 
of  the  Indian  are  not  subject  to  the  liens  of  indebt- 
edness incurred  while  the  title  is  held  in  trust  for 
the  Indian  (Section  354  Title  25,  U.S.  Code) ,  the 
right  of  the  Secretary  administratively  to  allow  and 
settle  indebtedness  against  the  Indian  decedent  has 
never  been  seriously  questioned. 

The  priority  accorded  claims  of  the  United  States 
by  virtue  of  31  U.S.C.  191,  does  not  apply  to  the 
estates  of  deceased  Indians.  No  administrator  or 
executor  is  appointed  in  these  Indian  estates,  and 
claims  against  them  are  not  such  liens  as  may  be 
enforced  through  the  sale  of  the  restricted  lands 
involved.  Allowed  claims  are  paid  from  the  ac- 
cruals to  the  land  or  from  such  cash  as  may  be 
available  at  the  time  of  death  of  the  decedent. 

Priority  is  however  given  to  claims  of  the  United 
States  against  estates  of  deceased  Indians,  admin- 
istratively. There  are  some  qualifications  which 
are  covered  by  Departmental  Regulations. 

Individual  Indian  Money  Regulations  provide 
that  the  Superintendent  may  expend  from  the  ac- 
counts of  adult  and  minor  Indians,  living  or  dead, 
up  to  $500  for  medical  and  hospital  attention.  (25 
C.F.R.  221.7). 

Due  to  the  fact  that  medical  attention  is  gener- 
ally furnished  through  Governmental  Agencies,  the 
amounts  paid  under  this  section  are  negligible. 

The  Regulations  provide  that  the  Superintendent 
may  disburse  up  to  $250  for  funeral  expenses  of  a 
deceased  Indian.  This  may  be  done  prior  to  the  pro- 
bate of  the  estate,  if  funds  are  available  (25  C.F.R. 
221.9). 

Except  when  the  expenditures  above  mentioned 
affect  the  order  of  priority  this  Department  allows 
claims  administratively  as  follows: 

1.  The  Probate  Fee  (25  U.S.C.  377;  25  C.F.R. 
81.40) 

2.  Funeral  bills  and  expense  of  last  illness  in 
reasonable  amount  (25  C.F.R.  221.9  and 
81.46) 

3.  Claims  of  the  United  States 

4.  General  creditors.    (25  C.F.R.  81.44,  81.46) 
Should  a  case  arise  in  which  you  feel  you  have 


not  been  given  proper  priority  or,  if  in  the  man- 
agement of  your  loans  you  have  objection  to  the 
prorating  of  the  claims  as  between  joint  obligors, 
a  letter  to  the  Commissioner  of  Indian  Affairs,  stat- 
ing full  particulars,  will  bring  explanation,  rehear- 
ing or  such  action  as  may  be  proper.  It  may  be  that 
an  expression  of  your  views  may  bring  about  a  uni- 
form practice  in  connection  with  your  loans  that 
will  be  mutually  satisfactory. 

Nathan  R.  Margold, 

Solicitor. 


Mescalero  Reservation— Exclusion  Claim 

by  the  United  States  of  Certain  Lands 

by  Executive  Order 

June  28,  1940. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

The  attached  proposed  report  to  the  Mescalero 
Tribal  Business  Committee  concerning  the  merits 
of  an  alleged  claim  owing  to  the  Apache  Tribe  of 
the  Mescalero  Reservation,  New  Mexico,  by  the 
United  States  for  the  exclusion  of  certain  lands 
from  the  reservation  by  the  Executive  orders  of 
May  19,  1882,  and  March  24,  1883,  is  returned 
herewith  for  further  consideration. 

The  report  concludes  that  the  tribe  has  no  just 
cause  for  complaint  on  the  ground  that  the  reser- 
vation today  is  approximately  291  square  miles 
larger  in  area  than  the  reservation  originally  set 
apart  for  the  Mescalero  Indians  in  the  Executive 
order  of  May  29,  1873,  and  that  the  Indians  agreed 
to  the  exchanges  of  reservation  lands  for  public 
lands  in  New  Mexico  effected  in  the  Executive 
orders  of  May  19,  1882,  and  March  24,  1883.  These 
orders  reduced  the  tribe's  territory  96,000  acres  or 
150  square  miles  below  the  largest  area  reserved  for 
the  Indians  by  the  Executive  order  of  October  20, 
1875.  In  my  opinion,  there  is  no  sufficient  basis  for 
this  conclusion. 

A  point  is  made  at  the  outset  of  the  report  that 
the  United  States  never  undertook  by  treaty  to 
recognize  lands  used  and  occupied  by  the  Mescalero 
Apache  Indians  as  an  Indian  reservation.  This  is 
true,  but  the  Treaty  of  Santa  Fe,  signed  on  July  1, 
1852,  by  representatives  of  the  United  States  and 
the  Apache  Nation,  provided  in  article  9  that 

"Relying  confidently  upon  the  justice  and 
the  liberality  of  the  aforesaid  government,  and 
anxious  to  remove  every  possible  cause  that 
might  disturb  their  peace  and  quiet,  it  is  agreed 
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by  the  aforesaid  Apaches  that  the  government 
of  the  United  States  shall  at  its  earliest  con- 
venience designate,  settle,  and  adjust  their  ter- 
ritorial boundaries,  and  pass  and  execute  in 
their  territory  such  laws  as  may  be  deemed 
conducive  to  the  prosperity  and  happiness  of 
said  Indians."  (Kappler,  Laws  and  Treaties, 
Vol.  II   (Treaties) ,  p.  599.) 

The  treaty  did  not  bind  the  Apache  Nation  to  cede 
any  lands  to  the  United  States  nor  did  it  bind  the 
United  States  to  recognize  any  specific  area  as  the 
territory  of  said  nation  or  its  constituent  tribes. 
Article  9,  however,  did  obligate  the  United  States 
to  establish  and  adjust  their  boundaries.  This  agree- 
ment was  a  part  of  the  consideration  offered  for 
the  peace  and  friendship  of  the  Indians.  The  same 
article  recites  the  Indians'  reliance  upon  the  "jus- 
tice and  liberality"  of  the  Government  of  the 
United  States  in  carrying  out  its  obligations. 

Probably  one  of  the  principal  reasons  why  no 
designated  area  was  recognized  as  the  territory  of 
the  Apaches  in  the  treaty  of  July  1,  1852,  was  the 
fact  that  these  Indians  were  banded  together  in 
nomadic  tribes  with  no  set  abode.  They  roamed  the 
territory  between  the  lands  of  the  Comanche  on  the 
cast,  the  Colorado  River  on  the  west,  and  the  lands 
of  the  Ute,  Navajo  and  Paiute  Indians  on  the  north, 
and  they  were  accustomed  to  cross  and  recross  the 
present  boundary  between  the  United  States  and 
Mexico.  In  fixing  a  place  of  residence  for  these  In- 
dians, arbitrary  regions  had,  as  a  practical  matter, 
to  be  established,  conforming  as  far  as  possible  with 
the  general  Apache  domain  but  based  on  no  exact 
claims  by  the  Indians.  Some  of  the  Apache  tribes 
were  placed  on  the  Kiowa  and  Comanche  Reser- 
vation in  Oklahoma,  while  others,  such  as  the 
Mescalero  and  the  San  Carlos  and  the  Fort  Apache 
were  given  reservations  by  Executive  order  in  New 
Mexico  and  Arizona. 

The  setting  aside  of  a  reservation  for  the  Mes- 
calero Apache  Indians  by  the  Executive  order  of 
May  29,  1873,  as  enlarged  and  clarified  by  two  sub- 
sequent orders  of  February  2,  1874,  and  October  20, 
1875,  is  to  be  regarded  as  a  recognition  by  the 
United  States  of  rights  acquired  by  long  use  and 
occupancy  of  the  area  and  as  confirmation  of  such 
rights  so  far  as  the  lands  set  aside  were  concerned. 
Such  action  was  contemplated  and  authorized  by 
article  9  of  the  treaty  of  July  1,  1852.  The  power 
of  the  President  to  establish  Indian  reservations  by 
Executive  order  in  all  respects  similar  to  those  estab- 
lished by  treaty  provision  or  act  of  Congress  is 
recognized  in  many  cases  (34  Op.  Atty.  Gen.  181, 
187;  United  States  v.  Midwest  Oil  Company,  236 
U.S.  459;  Mason  v.  United  States,  260  U.S.  545; 
Solicitor's  opinion  (M.  30318) ,  approved  December 


15,  1939,  upholding  the  right  of  the  Chemehuevi 
Indians  to  compensation  for  the  flooding  of  lands 
set  aside  for  them  by  Executive  order)  .  The  order's 
effect  was  to  endow  the  Mescalero  Apache  Indians 
with  vested  rights  in  the  reserved  lands  of  which 
they  could  not  be  deprived  without  their  consent 
or  the  payment  of  just  compensation  therefor  (Ute 
Indians  v.  United  States,  45  C.  Cls.  440;  Fort  Ber- 
thold  Indians  v.  United  States,  71  C.  Cls.  308; 
United  States  v.  Klamatli  and  Modoc  Tribes  of  In- 
dians, 304  U.S.  119).  The  fact  that  their  reservation 
was  established  by  Executive  order,  instead  of  by 
treaty  or  act  of  Congress,  is  not  important  in  this 
connection. 

It  was  said  by  Attorney  General  Stone  in  the 
opinion  referred  to: 

"Whether  the  President  might  legally  abol- 
ish, in  whole  or  in  part,  Indian  reservations 
once  created  by  him,  has  been  seriously  ques- 
tioned (12  L.D.  205;  13  L.D.  628)  and  not 
without  strong  reason;  for  the  Indian  rights 
attach  when  the  lands  are  thus  set  aside  *  *  * 
Nevertheless,  the  President  has  in  fact,  and  in 
a  number  of  instances,  changed  the  boundaries 
of  Executive  order  Indian  reservations  by  ex- 
cluding lands  therefrom,  and  the  question  of 
his  authority  to  do  so  has  not  apparently  come 
before  the  courts."  (34  Op.  Atty.  Gen.  181, 
186-7.) 

In  the  present  instance,  the  orders  of  May  29,  1873, 
February  2,  1874,  and  October  20,  1875,  not  only 
confirmed  Indian  rights  of  use  and  occupancy  (34 
Op.  Atty.  Gen.  181,  187),  but  were  issued  in  pur- 
suance of  obligations  toward  the  Apache  Indians 
undertaken  by  the  United  States  in  the  treaty  of 
July  1,  1852,  in  which  the  Government  agreed  "at 
its  earliest  convenience"  to  "designate,  settle,  and 
adjust  their  territorial  boundaries."  Certainly,  it 
can  be  said  that  a  moral  obligation  rested  upon  the 
United  States  not  to  diminish  the  area  set  aside 
under  the  foregoing  conditions  without  the  Indians' 
consent.  Whether  a  legal  disability  to  do  so  also 
existed  is  a  matter  which  the  Court  of  Claims  might 
well  be  asked  to  decide. 

It  does  not  appear  from  any  of  the  papers  accom- 
panying the  report  that  the  Indians  ever  received 
compensation  for  the  lost  lands.  While  a  few  addi- 
tional tracts  were  added  to  the  reservation  by  the 
Executive  order  of  May  19,  1882,  these  were  far 
exceeded  in  amount  by  the  eliminated  area  and 
did  not  compare  in  value  with  this  territory,  con- 
taining, as  it  did,  valuable  mineral  deposits.  Nor 
does  it  appear  that  the  Indians  ever  gave  their  con- 
sent to  the  reduction.  The  report  cites  an  Indian 
Office   letter   of  July   6,    1881,    to    the   field   agent 
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charged  with  investigating  the  possibility  of  reduc- 
ing the  reservation  area,  which  contained  a  direc- 
tion to  him  to  ascertain  whether  the  Indians  were 
agreeable  to  parting  with  the  lands  in  question,  but 
his  action  thereon,  as  well  as  the  Indians'  response, 
is  not  clearly  shown.  In  a  letter  from  the  Commis- 
sioner of  Indian  Affairs  to  the  Secretary  of  the  In- 
terior, dated  January  30,  1882,  recommending  issu- 
ance of  an  order  reducing  the  reservation,  it  was 
pointed  out  that  the  agent  was  "of  opinion  that 
the  Indians  will  now  interpose  no  objections  to 
such  reductions."  This  can  hardly  be  regarded  as 
proof  of  Indian  consent  to  the  reduction.  In  fact, 
it  clearly  implied  that  such  consent  had  not  yet 
been  given.  Similarly  other  statements  outlined  in 
the  report  as  supporting  the  alleged  fact  of  Indian 
consent  do  not  actually  demonstrate  such  fact,  par- 
ticularly in  view  of  the  agent's  assertion,  quoted  on 
page  6,  that 

"*  *  *  a  visit  to  Washington  for  consultation 
with  their  'Great  Father',  in  accordance  with 
promises  heretofore  made  to  them  by  two  of 
the  Indian  Inspectors,  and  their  late  Agent, 
would  be  necessary,  before  their  consent  could 
be  obtained  to  such  a  reduction." 


an  administrative  matter,  I  see  no  objection  to  the 
second.  The  tribe  is  free  to  employ  attorneys,  sub- 
ject to  approval  of  the  choice  thereof  and  their  fees 
by  the  Secretary  of  the  Interior,  under  authority 
vested  in  the  Tribal  Business  Committee  by  section 
1  (h) ,  Article  V,  of  the  Apache  Constitution.  Such 
action  is  for  the  Committee  itself  to  take,  not  the 
Department.  It  should  be  so  advised. 

If  the  Department  renders  a  final  report  holding 
the  alleged  claim  to  be  unfounded  the  Indians 
could  fall  back  on  this  possibility.  Before  they  are 
so  advised,  however,  I  suggest  that  further  study  be 
given  to  the  actual  merits  of  the  claim,  with  partic- 
ular emphasis  upon  the  discovery  of  whether  or  not 
there  is  any  definite  record  showing  that  the  In- 
dians consented  to  the  reduction  of  their  reserva- 
tion and  in  what  manner  such  consent  was  given. 
If  the  records  fail  to  show  such  action  by  the  In- 
dians, I  invite  your  consideration  of  the  advisability 
of  the  Department's  sponsoring  legislation  to  confer 
jurisdiction  on  the  Court  of  Claims  to  determine 
the  merits  of  the  alleged  claim. 

Nathan  R.  Margold, 

Solicitor. 


The  record  fails  to  show  that  such  a  visit  took  place 
or  that  the  Indians'  consent  was  secured  in  some 
other  way. 

Assertions  contained  in  the  letter  dated  May  17, 
1882,  from  the  Commissioner  of  Indian  Affairs  to 
the  Secretary  of  the  Interior,  suggesting  minor 
modifications  in  the  proposed  reduction  order,  are 
likewise  insufficient  to  show  Indian  consent.  The 
letter  says  that  "the  Indians  are  well  satisfied  with 
the  proposal,"  but  this  statement  is  not  supported 
by  reference  to  any  specific  actions  by  the  Indians 
to  this  effect.  Such  general  statements  by  officials 
of  the  Government  are  not  sufficient  to  sustain  a 
definite  holding  that  the  alleged  claim  is  without 
merit.  It  may  be  that  the  facts  were  as  alleged  in 
the  report,  and  that  the  records  referred  to  therein 
as  missing  would  show  them  to  be  so.  If  such  rec- 
ords can  be  found  they  should  be  located.  If  they 
cannot,  and  if  no  other  evidence  than  that  sub- 
mitted with  the  report  is  available  to  show  actual 
consent  to  the  reduction  by  the  Indians,  I  am  un- 
able to  say  that  the  claim  of  the  Mescalero  Indians 
is  without  foundation. 

In  a  resolution  adopted  on  April  15,  1939,  the 
Mescalero  Tribal  Business  Committee  requested 
you  to  send  a  competent  lawyer  to  the  Mescalero 
Reservation  to  investigate  the  claim,  or,  if  that 
should  not  be  possible,  to  authorize  employment  of 
an  attorney  by  the  tribe  to  do  so.  Even  if  the  first 
of  these  alternatives  is  rejected,  which  is  primarily 


Authority  of  County  Courts  in  Oklahoma  to 

approve  Conveyance  of  Certain 

Restricted  Lands 

June  28,  1940. 

Hon.  S.  N.  Cunningham, 

Judge,  County  Court  of  Creek  County, 

Sapulpa,  Oklahoma. 

My  Dear  Mr.  Cunningham: 

Reference  is  made  to  your  letter  of  May  18  re- 
questing the  views  of  this  office  as  to  the  effect 
which  the  act  of  January  27,  1933  (47  Stat.  777), 
had  upon  the  authority  of  the  county  courts  of 
Oklahoma  to  approve  the  conveyance  of  certain 
restricted  lands  owned  by  the  full-blood  Indians 
of  the  Five  Civilized  Tribes. 

The  specific  questions  which  you  asked  in  your 
letter  to  me  are  concerned  with  the  authority  of 
the  county  court  to  approve  conveyances  of  re- 
stricted and  tax-exempt  land,  the  entire  interest 
in  which  is  owned  by  full  blood  Indians  and  was 
acquired  by  them  from  the  original  allottee.  You 
do  not  in  either  of  the  instances  which  you  mention 
state  at  what  date  the  ownership  passed  from  the 
original  allottee.  Under  the  provisions  of  the  act  of 
January  27,  1933,  and  other  pertinent  acts,  as  in- 
terpreted in  my  opinion  of  March  14,  1934  (54  I.D. 
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382) ,  the  county  court  is  authorized  to  approve  a 
conveyance  by  the  full-blood  owners  if  they  ac- 
quired title  to  the  land  before  January  27,  1933, 
but  if  title  was  acquired  from  the  original  allottee 
subsequent  to  that  date  to  lands  falling  within  the 
class  provided  for  in  the  1933  act,  the  Secretary  of 
the  Interior  and  not  the  county  court  must  approve 
the  conveyance. 

Your  attention  is  called  to  the  reasoning  of  the 
Federal  and  State  courts  in  the  cases  of  Glenn  v. 
Lewis,  105  F.  (2d)  398  (CCA.  10th,  1939)  ;  United 
States  v.  Bond,  108  F.  (2d)  504  (CCA.  10th, 
1939)  ;  Lcdbetter  v.  Fanre,  No.  4672  Equity,  United 
States  District  Court  for  the  Eastern  District  of 
Oklahoma;  and  Green  v.  Campbell,  100  P.  (2d) 
997  (Okla.  1940)  .  The  conclusions  in  those  cases 
appear  to  be  based  upon  the  same  reasoning  as 
that  found  in  my  opinion  of  March  14,  1934.  How- 
ever, the  recent  decision  of  Judge  Rice  on  May  24 
in  the  case  of  United  States  v.  Easley,  No.  4694 
Equity,  United  States  District  Court  for  the  East- 
ern District  of  Oklahoma,  appears  to  hold  that  the 
county  court  has  authority  to  approve  the  convey- 
ance by  full-blood  Indians  of  restricted  and  tax- 
exempt  land,  even  though  the  entire  interest  is 
owned  by  restricted  Five  Tribe  Indians  and  was 
acquired  by  them  after  January  27,  1933.  The  De- 
partment of  Justice  is  at  present  considering  the 
desirability  of  taking  an  appeal  and  it  is  probable 
that  the  Circuit  Court  of  Appeals  will  be  asked  to 
rule  upon  the  lower  court's  determination  of  the 
1933  act. 

Thank  you  for  giving  me  the  opportunity  to 
present  the  views  of  the  Department  in  this  matter 
for  your  consideration. 

Nathan  R.  Margold, 

Solicitor. 


Whether  or  Not  Lands  Purchased  by  the 

U.S.  for  Indian  Schools  and  Hospitals 

Constitute  an  "Indian  Reservation" 

"Indian  Country" 

July  9,  1940. 

Memorandum,  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Attorney  General 
states  that  it  is  the  opinion  of  this  Department  that 
the  lands  of  the  Phoenix  Indian  school  in  Arizona 
constitute  an  "Indian  reservation"  or  "Indian  coun- 
try" within  the  meaning  of  the  Federal  statutes 
providing  for  the  jurisdiction  of  Federal  courts 
over  crimes  within  Indian  reservations  and  within 


the  Indian  country.  The  conclusion  in  this  letter  is 
consistent  with  that  expressed  in  the  letter  from 
this  Department  to  the  Attorney  General  of  Feb- 
ruary 6,  1940,  discussing  the  application  of  these 
terms  to  the  lands  of  the  Sioux  Sanatorium  at  Rapid 
City,  South  Dakota.  However,  I  have  now  recon- 
sidered the  entire  question  and  reached  the  opinion 
that  lands  purchased  by  the  United  States  for  In- 
dian schools  and  hospitals  are  not  Indian  country 
nor  an  Indian  reservation  unless  an  Indian  tribe 
or  group  has  occupancy  rights  on  the  land. 

There  is  no  judicial  statement  on  the  precise 
question  whether  lands  belonging  to  the  United 
States  devoted  to  institutions  for  Indian  welfare 
come  within  the  meaning  of  these  criminal  statutes. 
A  review  of  the  cases  defining  the  terms  "Indian 
country"  and  "Indian  reservation"  indicates  that 
to  come  within  these  terms  the  lands  must  be  sub- 
ject to  Indian  occupancy  rights.  The  original  defini- 
tion of  Indian  country  in  the  act  of  June  30,  1834 
(4  Stat.  729) ,  defines  the  term  as  covering  lands  to 
which  the  Indian  title  had  not  been  extinguished. 
This  concept  of  Indian  country  was  first  broadened 
to  cover  reservations  established  by  Executive  order 
for  the  use  and  occupancy  of  Indians,  where  the 
lands  had  not  previously  been  occupied  by  Indians 
(Donnelly  v.  United  States,  228  U.S.  243) .  In  the 
Sandoval  decision  (United  States  v.  Sandoval,  231 
U.S.  28)  ,  it  was  held  that  Pueblo  lands  constituted 
Indian  country,  as  they  were  occupied  by  "dis- 
tinctly Indian  communities",  although  there  was 
no  title  in  the  United  States.  The  cases  of  United 
States  v.  Pelican,  232  U.S.  442,  and  United  States  v. 
Ramsey,  271  U.S.  467,  extended  the  concept  of  In- 
dian country  to  lands  held  by  individual  Indians 
through  trust  allotments  or  restricted  fee  patents. 

The  final  important  enunciation  on  this  subject 
is  the  McGoxvan  case  (United  States  v.  McGowan, 
302  U.S.  535) ,  upon  which  the  conclusion  in  the 
proposed  letter  to  the  Attorney  General  rests.  That 
case  concerned  lands  purchased  by  the  Federal  Gov- 
ernment for  Indian  occupancy  pursuant  to  appro- 
priation acts  providing  for  the  purchase  of  land  for 
"home  and  farm  sites"  for  Indians  and  "of  land  and 
water  rights  for  the  Washoe  Tribe  of  Indians",  and 
of  land  for  additions  to  the  Reno  Indian  colony. 
Only  one  of  these  appropriation  provisions  speci- 
fied that  the  land  was  to  be  held  under  an  express 
trust  for  the  designated  Indian  group,  and  the 
court  treated  the  land  as  belonging  to  the  United 
States.  Throughout  the  opinion  there  is  recognition 
of  the  fact  that  the  land  was  purchased  for  Indian 
occupancy  and  use  and  that  the  purchase  was  made 
to  fulfill  the  obligation  of  the  Government  to  pro- 
vide for  "dependent  Indian  communities".  The  in- 
sistence upon  the  fact  that  the  lands  were  held  for 
Indian    occupancy   makes    this   case    unsatisfactory 
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support  for  any  conclusion  that  lands  not  subject 
to  Indian  occupancy  may  nevertheless  be  classified 
as  Indian  country,  and  the  approval  of  the  court  of 
the  description  of  an  Indian  reservation  as  lands 
"set  apart  for  the  use  of  the  Indians  as  such,  under 
the  superintendence  of  the  Government"  tends  to 
refute  the  application  of  the  term  to  lands  set  apart 
for  the  use  of  a  Government  institution. 

A  legal  situation  similar  to  that  presented  by  the 
Reno  Indian  colony  has  occurred  in  the  case  of 
some  of  the  abandoned  military  reservations  which 
were  turned  over  to  this  Department  for  Indian 
school  purposes  under  the  act  of  July  31,  1882  (22 
Stat.  181,  25  U.S.C.A.  sec.  276),  and  which  have 
been  accepted  as  Indian  reservations.  In  these  in- 
stances title  to  the  land  was  held  by  the  United 
States  without  any  formal  trust  designation,  but 
the  land  was  occupied  by  Indians  whose  occupancy 
rights  came  to  be  recognized  by  Congress  and  by 
the  Department.  Examples  are  the  Fort  Bidwell 
and  Fort  Mohave  reservations,  in  dealing  with 
which  Congress  expressly  referred  to  the  rights  of 
the  Indians  in  the  reservations.  (See  act  of  January 
27,  1913,  37  Stat.  652,  and  act  of  June  25,  1910,  36 
Stat.  855,  858.)  Another  example  is  the  Fort  Totten 
Reservation  which  was  recognized  in  the  act  of 
April  27,  1904  (33  Stat.  319)  as  part  of  the  Devil's 
Lake  Indian  Reservation  and  belonging  to  the  In- 
dians residing  on  the  reservation.  In  the  case  of 
LaDuke  v.  Melin,  45  N.D.  349,  177  N.W.  673,  the 
court  reviewed  the  history  of  this  military  reser- 
vation devoted  to  Indian  school  purposes  and 
acknowledged  the  fact  that  it  might  be  considered 
an  "Indian  reservation." 

These  examples  demonstrate  that  lands  held  by 
the  United  States  without  a  declaration  of  trust 
and  used  for  school  or  other  institutional  purposes 
may  be  considered  Indian  reservations  where  Indian 
communities  have  occupancy  rights  in  the  land. 
They  point  the  distinction  between  this  type  of 
land  and  lands  held  exclusively  by  the  United 
States  for  institutional  purposes  where  there  are  no 
Indian  residents  nor  Indian  occupancy  rights.  The 
latter  class  of  lands  are  best  illustrated  by  the  non- 
reservation  schools  and  hospitals  which  the  Depart- 
ment has  itself  not  classified  as  Indian  reservations. 
(Cf.  Handbook  of  October  15,  1929,  "General  Data 
concerning  Indian  Reservations.") 

Another  way  of  demonstrating  this  conclusion 
is  by  reference  to  the  General  proposition  that  In- 
dian country  is  country  where  not  only  Federal 
laws  but  also  Indian  laws  and  customs  apply.  It  is 
apparent  that  Indian  laws  apply  only  in  areas  oc- 
cupied by  Indian  groups  and  communities  and  not 
to  lands  held  for  Federal  institutions  in  Pierre, 
Phoenix,  or  any  other  non-Indian  community. 

In  brief,  my  conclusion  is  that  lands  held  by  the 


United  States  and  purchased  for  the  purpose  of 
establishing  Federal  institutions  for  Indian  welfare 
are  not  Indian  country  nor  Indian  reservations  un- 
less an  Indian  tribe  or  group  has  occupancy  rights 
in  the  land.  Such  lands  may  be  "reservations  of  the 
United  States"  as,  for  example,  that  term  is  used 
in  right  of  way  statutes  (Memo.  Solicitor,  I.D.,  July 
1,  1938),  but  fhey  would  not  be  "Indian  reserva- 
tions." 

In  view  of  this  conclusion  I  suggest  that  the  letter 
be  redrafted  to  state  that  the  lands  of  the  Phoenix 
Indian  school  are  not  considered  to  be  Indian  coun- 
try nor  an  Indian  reservation,  and  that  this  De- 
partment must  modify  its  opinion  submitted  to  the 
Attorney  General  concerning  the  Sioux  Sanatorium, 
in  so  far  as  that  opinion  relied  upon  the  McGowan 
case. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Lower  Brule  Sioux— Authority  to  Borrow 

Funds  for  Development  and  Operation 

of  a  Power  Plant 


M-30849 


July  10,  1940. 


Synopsis  of 
Solicitor's  Opinion 

Re:  (1)  The  authority  of  the  Lower  Brule  Sioux 
Tribe  of  South  Dakota  under  its  constitution 
and  charter  to  borrow  funds  from  the  Recon- 
struction Finance  Corporation  for  the  de- 
velopment and  operation  of  a  power  plant 
on  the  Missouri  River. 
(2)  The  authority  required  for  the  con- 
struction of  a  canal  and  dam  incident  to 
the  establishment  of  the  power  plant,  and 
the  procedure  to  be  followed  to  obtain  the 
necessary   authority. 

Held:  (1)  The  Lower  Brule  Sioux  Tribe  of  South 
Dakota  has  ample  authority  under  its  con- 
stitution and  charter  to  establish  a  power 
plant  as  a  tribal  enterprise  and  to  finance 
it  by  a  loan  from  the  Reconstruction  Fi- 
nance Corporation,  with  the  approval  of 
the  Secretary  of  the  Interior  of  the  terms 
of  the  financing  arrangements. 
(2)  Authority  for  the  construction  of  a 
canal  and  dam  in  the  Missouri  River  must 
be  obtained  from  the  Federal  Power  Com- 
mission under  the  Federal  Power  Act  and 
may  be  obtained  through  application  for  a 
license  therefor  under  the  terms  of  that  act. 
The    right    of    eminent    domain    would    be 
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available  to  the  tribe,  under  the  terms  of 
the  Federal  Power  Act,  to  obtain  necessary 
rights  in  the  lands  of  the  Lower  Brule  or 
Crow   Creek  Reservation. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  certain  legal 
questions  presented  by  the  Indian  Office  in  connec- 
tion with  the  proposal  now  before  it  for  the  de- 
velopment and  operation  by  the  Lower  Brule 
Sioux  Tribe  of  the  Lower  Brule  Reservation  in 
South  Dakota  of  an  electric  power  plant  on  the 
Missouri  River.  The  enterprise  would  be  under- 
taken through  a  loan  obtained  from  the  Recon- 
struction Finance  Corporation.  The  plan  is  that 
the  electric  power  would  be  used  for  the  develop- 
ment of  manganese  ore  deposits,  which  are  found 
both  on  and  off  the  reservation;  for  the  irrigation 
of  agricultural  lands;  and  possibly  for  sale  to  mu- 
nicipalities in  the  vicinity.  The  development  of  the 
manganese  ore  deposits  is  being  considered  in  con- 
nection with  its  usefulness  to  the  national  defense. 
It  is  proposed  that  the  treatment  of  the  ore  be 
undertaken  by  a  lessee  on  a  royalty  basis. 

The  Indian  Office  has  asked  to  be  advised  on  the 
following  two  legal  points: 

(1)  Whether  or  not  there  is  any  legal  ob- 
jection to  the  tribe's  borrowing  money 
from  the  Reconstruction  Finance  Corpora- 
tion for  the  operation  of  a  power  plant  as 
a  tribal  enterprise; 

(2)  What  authority  would  be  required  for  the 
construction  of  a  canal  across  a  narrow 
neck  of  the  reservation  and  of  a  diver- 
sion or  storage  dam,  and  the  procedure 
which  should  be  followed  to  obtain  such 
authority. 

(1)  The  establishment  and  operation  of  an 
electric  power  plant  by  the  Lower  Brule  Sioux 
Tribe,  through  the  borrowing  of  funds  from  the 
Reconstruction  Finance  Corporation,  is  well  within 
the  authority  of  the  tribe  under  its  constitution 
and  charter.  The  only  limitation  would  be  that, 
in  view  of  the  probable  sums  involved  and  the  pro- 
visions of  the  charter,  the  financing  of  the  enter- 
prise would  be  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior. 

The  constitution,  in  section  1  (f)  of  Article  VI, 
authorizes  the  council  of  the  tribe  to  manaee  eco- 
nomic  affairs  and  enterprises  in  accordance  with 
the  terms  of  the  charter.  The  relevant  provisions 
of  the  charter  are  section  5  (c) ,  which  authorizes 
the  tribe  to  engage  in  any  business  that  will  fur- 


ther the  economic  well-being  of  the  members  of 
ity  for  the  construction  of  canals  and  dams  in 
to  borrow  money  from  the  Indian  Credit  Fund  or 
from  any  other  governmental  agency,  with  a  limita- 
tion on  the  amount  which  may  be  borrowed  out- 
side the  Indian  Credit  Fund  without  the  express 
approval  of  the  Secretary  of  the  Interior;  section 
5  (f) ,  which  authorizes  the  tribe  to  make  and  per- 
form contracts  with  any  corporation  and  with  the 
United  States,  with  the  limitation  that  a  contract 
involving  payment  in  excess  of  .$2,000  in  any  one 
year,  outside  of  a  contract  for  the  use  of  the  re- 
volving loan  fund,  shall  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior;  and  section  5  (g) , 
which  authorizes  the  tribe  to  pledge  or  assign 
chattels  or  income,  without  limitation  as  to  dura- 
tion in  so  far  as  such  pledges  or  assignments  are 
made  to  the  Federal  Covernment,  with  the  ap- 
proval of  the  Secretary  of  the  Interior.  The  tribe 
would  therefore  appear  to  be  free  to  enter  into  a 
contract  with  the  Reconstruction  Finance  Cor- 
poration upon  such  terms  as  the  Department  may 
approve,  with  the  exception,  of  course,  that  no 
lands  of  the  tribe  may  be  offered  as  security. 

(2)  As  the  Missouri  River  at  the  point  in  ques- 
tion is  a  navigable  river,  and  as  the  project  involves 
lands  of  a  reservation  of  the  United  States,  author- 
ity for  the  construction  of  canals  and  dams  in 
connection  with  power  development  must  be  ob- 
tained from  the  Federal  Power  Commission  under 
the  Federal  Power  Act.  (Act  of  June  10,  1920 
(41  Stat.  1077),  as  amended  by  the  act  of  August 
26,  1935  (49  Stat.  847),  16  U.S.C.A.,  chapter  12.) 
Under  section  797  of  Title  16  of  the  United  States 
Code,  the  Federal  Power  Commission  has  author- 
ity to  issue  licenses  to  any  corporation  organized 
under  the  law  of  the  United  States, 

"*  *  *  for  the  purpose  of  constructing,  op- 
erating, and  maintaining  dams,  water  conduits, 
reservoirs,  power  houses,  transmission  lines,  or 
other  project  works  necessary  or  convenient  for 
the  development  and  improvement  of  naviga- 
tion and  for  the  development,  transmission, 
and  utilization  of  power  across,  along,  from, 
or  in  any  of  the  streams  or  other  bodies  of 
water  over  which  Congress  has  jurisdiction 
under  its  authority  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States, 
or  upon  any  part  of  the  public  lands  and  res- 
ervations of  the  United  States  (including  the 
Territories)  ;   *    *   *" 

To  obtain  such  a  license  the  Lower  Brule  Sioux 
Tribe  should  make  application  to  the  Commission, 
setting  forth  the  information  required  by  section 
802  of  title  16.  If,  however,  such  information  is  not 
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readily  available,  the  tribe  may  apply  tor  a  pre- 
liminary permit  under  section  797  (f)  .  In  connec- 
tion with  the  application  for  a  license,  it  will  be 
necessary  to  determine  what,  if  any,  requirements 
of  the  laws  of  the  State,  referred  to  in  section  802, 
are  applicable  to  this  project. 

The  operations  of  the  facilities  established  in 
the  river  and  of  the  power  plant  will  be  subject 
to  regulation  by  the  Federal  Power  Commission 
and  by  the  executive  departments  given  authority 
over  specific  aspects  of  such  operations  pursuant 
to  the  terms  of  the  Federal  Power  Act. 

Since  the  construction  of  a  dam,  particularly  a 
storage  dam,  will  involve  the  use  of  property  on  the 
Crow  Creek  bank  of  the  Missouri  River,  negotia- 
tions will  have  to  be  opened  to  obtain  the  neces- 
sary rights  from  the  landowners  on  that  bank,  as 
well  as  on  the  Lower  Brule  side.  Consideration 
might  be  given  to  the  making  of  an  agreement  be- 
tween the  Lower  Brule  Tribe  and  the  Crow  Creek 
Tribe  for  the  operation  of  the  project  on  the  Crow 
Creek   Reservation. 


Frederic  L.  Kirgis, 

Acting  Solicitor. 


Approved:   July   10,   1940. 
Oscar  L.  Chapman, 

Assistant  Secretary. 


Tax  Liens— Passage  of  Legal  Title- 
Oklahoma 

July   29,    1910. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Reference  is  made  to  your  letter  of  November 
17,  1939,  requesting  a  discussion  of  tax  liens  in 
connection  with  the  acquisition  of  land  from  Rob- 
ert F.  Boston.  This  memorandum  will  also  at- 
tempt to  reply  to  the  questions  raised  in  the  letter 
of  Rex  H.  Barnes  to  you,  dated  June  6,  1940. 

While  the  Solicitor's  opinion,  dated  November 
10,  1938,  required  the  payment  of  all  outstanding 
taxes,  only  such  taxes  as  were  due  and  exigible  at 
the  time  of  passing  the  title  should  have  been  paid. 
The  statutes  of  the  various  States  may  provide  that 
taxes  shall  become  a  lien  as  of  a  given  statutory 
date.  However,  until  all  steps  have  been  taken  to 
establish  a  valid  tax,  including  the  assessment  and 
levy,  the  tax  lien  does  not  accrue  although  it  may 
have  attached  at  the  inception  of  the  tax  process  or 
the  statutory  date.  No  only  is  it  necessary  to  deter- 
mine when   taxes  become  liens  but   it   should  be 


determined  whether  the  taxes  are  determinable  or 
payable  at  the  time  of  the  passing  of  title.  United 
States  v.  Pierce  County,  (D.C.)  193  ed.  529;  United 
States  v.  City  of  Buffalo,  (C.C.)   54  F.   (2d)   471. 

Now,  the  troublesome  question  arises:  When 
does  title  pass?  According  to  the  option,  the  ap- 
proval of  the  title  by  the  Secretary  of  the  Interior 
is  a  condition  precedent  to  the  payment  of  the 
consideration  for  the  land  and  in  view  of  this  pro- 
vision in  the  opinion,  deeds  delivered  to  officers  of 
the  Government  are  delivered  only  for  the  purpose 
of  an  examination  of  the  title  and  that  the  Gov- 
ernment does  not  become  bound  to  pay  the  con- 
sideration until  the  title  is  approved  by  the  Secre- 
tary of  the  Interior.  See  Ryan  v.  United  States, 
136  U.S.  f>8  (1890).  Although  the  facts  are  not 
precisely  in  point  it  does  hold  that  when  the  At- 
torney General  is  required,  under  R.S.  355,  to  ren- 
der an  opinion  in  favor  of  the  validity  of  title,  title 
does  not  pass  until  such  opinion  is  rendered. 

Where  such  a  condition  precedent  exists  equita- 
ble title  to  land  cannot  pass  upon  the  execution 
of  a  contract  of  purchase  and  sale.  Southern  Forest 
Land  v.  Amitz  County,  176  Miss.  130,  168  So.  282 
(1936) .  It  is,  therefore,  apparent  that  title  cannot 
be  regarded  as  passing  even  when  a  deed  is  de- 
livered and  recorded  prior  to  the  rendition  of  an 
opinion  by  the  Solicitor.  The  parties  must  be  re- 
garded as  intending  the  delivery  to  be  made  merely 
for  the  purposes  of  examination  of  the  deed  in 
connection  with  title  approval  and  not  for  the  pur- 
pose of  transferring  title.  To  infer  the  contrary 
would  be  to  assume  that  a  vendor  would  be  will- 
ing to  transfer  title  to  the  United  States  knowing 
that  he  could  not  receive  payment  of  the  price  if 
the  Solocitor  failed  to  approve  the  title  and  that 
no  legal  means  exist  whereby  title  could  be  trans- 
ferred to  him  without  a  special  act  of  Congress  in 
the  event  of  its  disapproval. 

The  following  rules  result  from  the  above: 

1.  Equitable  title  does  not  pass  when  a  con- 
tract is  executed  or  an  option  accepted  prior  to 
the  approval  of  the  title  by  the  Solicitor. 

2.  Neither  equitable  nor  legal  title  passes 
when  a  deed  is  delivered  and  recorded  prior 
to  the  opinion  of  the  Solicitor. 

3.  Title  passes  when  the  Solicitor's  opinion 
is  rendered,  deed  has  been  delivered  and  re- 
corded and  the  consideration  paid. 

A  troublesome  problem  is  presented  with  respect 
to  acquisitions  heretofore  closed,  such  as  the  case 
now  under  discussion,  on  the  theory  that  title 
passed  for  tax  purposes  at  the  time  of  the  recorda- 
tion of  the  deed.  In  view  of  the  practical  considera- 
tion that  in  most  instances  taxing  authorities  will 
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make  no  attempt  to  enforce  tax  liens  imposed  on 
property  after  the  deed  has  been  recorded,  it  has 
been  decided  to  waive  the  objection  of  nonpay- 
ment of  taxes  imposed  after  the  recordation  of  the 
deed. 

The  deed  in  the  instant  case  was  recorded  on 
June  3,  1938,  which  was  prior  to  the  time  the  taxes 
became  due  or  exigible,  to  wit,  July  1,  although  a 
lien  on  January  1.  The  tax  for  1938  may,  therefore, 
remain  unpaid  as  a  matter  of  policy  for  the  reasons 
hereinbefore  set  forth. 

I  do  not  concur  with  the  holding  of  the  county 
officials  of  Mcintosh  County  that  lands  purchased 
under  the  Oklahoma  Indian  Welfare  Act  of  June 
26,  1936,  do  not  become  nontaxable  upon  con- 
veyance to  the  United  States.  The  act,  U.S.C.,  tit. 
25,  sec.  501,  provides: 

"*  *  *  while  the  title  thereto  is  held  by  the 
United  States  said  lands  shall  be  free  from  any 

and  all   taxes  *   *   *." 

It  has  been  determined  by  the  Oklahoma  Supreme 
Court  that  general  tax  laws  are  suspended  from 
operation  on  Indian  lands  so  long  as  such  lands 
are  exempt  from  taxation  by  laws  of  Congress  or 
by  treaty.  The  question  decided  in  United  States  v. 
Board  of  Com'rs  of  Osage  County,  26  Fed.  Supp. 
271,  seems  to  have  been  the  direct  question  in- 
volved in  this  case  except  that  it  involved  a  similar 
statute.  Said   the  court  at  page  275: 

"*  *  *  As  no  levy  of  ad  valorem  taxation  is 
made  in  Oklahoma  until  July  first,  and  as  the 
property  involved  in  those  cases  was  exempt 
from  taxation  prior  to  *  *  *  Oklahoma  was 
powerless  to  legally  levy  ad  valorem  taxes 
upon  the  property  involved  *   *   *." 

In  conclusion  Congress  has  expressly  provided, 
as  pointed  out  above,  that  land  acquired  by  the 
United  States  in  trust  for  Indians  shall  be  non- 
taxable and  as  to  the  validity  of  such  act  of  Con- 
gress see  United  States  v.  Wright,  53  F.  (2d)  300, 
cert.  den.  285  U.S.  539,  and  United  States  v.  Board 
of  Osage  County,  supra. 

Since  the  county  officials  have  refused  to  issue 
an  order  to  cancel  the  tax  assessment  no  useful 
purpose  will  be  served  at  this  time  by  taking  any 
further  action  against  the  county.  Should  the 
county  commence  legal  proceedings  the  Govern- 
ment will,  in  that  event,  be  able  to  defend  its 
position. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


National  Housing  Act- 
Eligibility  of  Indian  Tribes 


M-30807 


August  6,  1940. 


Synopsis   of 
Solicitor's  Opinion 

Re:  Eligibility  of  Indian  tribes  to  obtain  loans 
and  grants  under  the  National  Housing  Act 
of  September  1,  1937,  for  low-rent  housing 
and  slum  clearance  projects. 

Held:  An  Indian  tribe  is  a  governmental  entity  or 
public  body  capable  of  undertaking  tribal 
housing  projects,  and  where  a  tribe  is  in- 
corporated under  the  Indian  Reorganiza- 
tion Act  it  is  clearly  authorized  to  engage 
in  the  low-rent  housing  and  slum  clearance 
projects  contemplated  by  the  National  Hous- 
ing Act,  and,  therefore,  such  a  tribe  comes 
within  the  terms  of  that  act  as  a  public 
housing  agency  eligible  to  obtain  the  as- 
sistance and  benefits  of  that  act. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  Indian  Office,  in  consultation  with  the 
United  States  Housing  Authority,  is  giving  con- 
sideration to  the  possibility  that  Indian  tribes  may 
take  advantage  of  the  benefits  afforded  by  the  Na- 
tional Housing  Act  (act  of  September  1,  1937,  50 
Stat.  888,  42  U.S.C.A.  ch.  8) .  This  act  establishes 
a  housing  authority  with  power  to  make  loans  and 
grants  on  certain  conditions  to  public  housing 
agencies  for  the  erection  of  low-rent  housing  and 
for  slum  clearance.  The  legal  question  whether 
Indian  tribes  come  within  the  terms  of  the  act 
has  been  referred  to  me  for  opinion. 

The  crucial  question,  in  my  opinion,  is  whether 
an  Indian  tribe  is  covered  by  the  definition  of  a 
"public  housing  agency"  in  section  2(11)  of  the 
act.  If  an  Indian  tribe  does  come  within  this  defini- 
tion, there  remains  only  the  administrative  ques- 
tion whether  a  particular  tribe  can  meet  the  condi- 
tions required  for  assistance  in  housing  enter- 
prises. The  fact  that  the  act  does  not  mention  In- 
dians or  Indian  tribes  is  not  material  in  the  con- 
sideration of  a  law  such  as  this  which  provides 
benefits  to  all  who  come  within  the  definitions 
and  standards  established  by  the  act.  It  has  pre- 
viously been  recognized  by  this  office  and  by  the 
administrative  agencies  concerned  that  Federal  gen- 
eral welfare  and  relief  acts  are  available  to  the 
Indians,    although    not    mentioned    therein,    since 
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these  laws  apply  to  all  eligible  persons  without 
regard  to  race  or  status,  whether  ol  wardship  or 
otherwise.  (See  Memorandum  of  the  Solicitor  of 
the  Interior  Department,  April  22,  1936,  concern- 
ing the  eligibility  of  Indians  for  benefits  under  the 
Social    Security   Act.) 

The  United  States  Housing  Authority  has  sug- 
gested in  certain  correspondence  that  the  act  is 
not  applicable  to  Indian  tribes  as  they  do  not  come 
within  the  definition  of  a  "State"  in  section  2(12) 
of  the  act.  This  provision  defines  the  term  "State" 
as  including  "the  States  of  the  Union,  the  District 
of  Columbia,  and  the  Territories,  dependencies 
and  possessions  of  the  United  States."  This  defini- 
tion is,  in  my  opinion,  a  description  of  the  geo- 
graphical area  within  which  the  National  Housing 
Act  applies  and  is  not  a  description  of  the  body 
or  agency  to  which  loans  and  grants  may  be  made. 
Geographically,  Indian  reservations  are,  of  course, 
within  the  States.  However,  it  may  be  said  paren- 
thetically that  if  it  were  necessary  to  bring  an  In- 
dian tribe  within  this  definition  of  a  State  it  would 
be  possible  to  support  the  assertion  that  Indian 
tribes  may  be  characterized  as  dependencies  of  the 
United  States.  A  dependency  has  been  described 
as  a  dependent  nation,  State  or  country,  controlled 
in  all  its  foreign  relations  by  the  superior  govern- 
ment upon  which  it  is  dependent,  usually  as  a 
result  of  treaties  between  the  two,  and  incor- 
porated into  the  dominion  of  the  superior  gov- 
ernment, while  nevertheless  retaining  local  self- 
government.  (See  United  States  v.  Nancy,  27  Fed. 
Cas.  69;  18  C.  J.  493.)  This  description  of  a  de- 
pendency fits  with  peculiar  perfection  the  historic 
position  of  an  Indian  tribe  held  since  the  early 
decisions  of  Cherokee  Nation  v.  Georgia,  5  Pet.  1, 
and  Worcester  v.  Georgia,  6  Pet.  515,  and  re- 
affirmed in  numerous  Supreme  Court  cases,  includ- 
ing Kagama  v.  United  States,  118  U.S.  735,  Choctaw 
Nation  v.  United  States,  119  U.S.  1,  and  United 
States  v.  Sandoval,  231  U.S.  45.  These  cases  recog- 
nize an  Indian  tribe  as  a  "domestic  dependent 
nation"  dependent  upon  the  United  States  for  pro- 
tection, controlled  by  the  United  States  in  its  re- 
lations with  outsiders  and  brought  within  the 
dominion  of  the  United  States  by  treaties,  but 
nevertheless  retaining  the  right  of  local  self-gov- 
ernment. 

I  place  my  opinion  that  Indian  tribes  come 
within  the  provisions  of  the  National  Housing  Act 
on  the  broad  definition  of  the  term  "public  hous- 
ing agency."  Section  2(11),  setting  forth  this 
definition   is   as   follows: 

"The  term  'public  housing  agency'  means 
any  State,  county,  municipality,  or  other  gov- 
ernmental   entity   or   public  body    (excluding 


the  Authority) ,  which  is  authorized  to  engage 
in  the  development  or  administration  of  low- 
rent  housing  or  slum  clearance." 

In  the  first  place  it  should  be  noted  that  a  public 
housing  agency  does  not  need  to  be  an  agency  or 
entity  of  a  State  government.  This  is  apparent  on 
the  face  of  the  definition  and,  if  for  no  other  reason, 
from  the  specific  reference  to  the  Authority,  which 
is  an  agency  of  the  Federal  Government.  The 
definition  embraces  any  governmental  entity 
within  the  geographical  area  covered  by  the  Na- 
tional Housing  Act. 

An  Indian  tribe  is  both  a  governmental  entity 
and  a  public  body.  This  is  a  fundamental  statement 
in  Indian  law.  After  the  passage  of  the  Indian  Re- 
organization Act  (act  of  June  18,  1934,  48  Stat. 
984) ,  this  office  made  an  exhaustive  analysis  of  the 
status  of  an  Indian  tribe  as  a  governmental  entity 
and  of  its  powers  of  local  self-government  over 
Indians  on  Indian  reservations.  (Solicitor's  opin- 
ion, October  25,  1934,  55  I.D..  14.)  The  following 
quotations  from  the  statements  and  citations  within 
that  opinion  illustrate  the  findings: 

"The  whole  course  of  judicial  decision  on 
the  nature  of  Indian  tribal  powers  is  marked 
by  adherence  to  three  fundamental  principles: 
An  Indian  tribe  possesses,  in  the  first  instance, 
all  the  powers  of  any  sovereign  State.  Con- 
quest renders  the  tribe  subject  to  the  legisla- 
tive power  of  the  United  States  and,  in  sub- 
stance, terminates  the  external  powers  of  sov- 
ereignty of  the  tribe,  e.g.,  its  power  to  enter 
into  treaties  with  foreign  nations,  but  does 
not  by  itself  affect  the  internal  sovereignty  of 
the  tribe,  i.e.,  its  powers  of  local  self-govern- 
ment. These  powers  are  subject  to  be  quali- 
fied by  treaties  and  by  express  legislation  of 
Congress,  but  save  as  thus  expressly  qualified, 
full  powers  of  internal  sovereignty  are  vested 
in  the  Indian  tribes  and  in  their  duly  con- 
stituted organs  of  government.    (55  I.D.  at  22) 


"The  doctrine  of  tribal  sovereignty  is  well  sum- 
marized in  the  following  passage  in  the  case  of 
In  Re  Sah  Qxiah    (31  Fed.  327): 

"  'From  the  organization  of  the  government 
to  the  present  time,  the  various  Indian  tribes 
of  the  United  States  have  been  treated  as  free 
and  independent  within  their  respective  terri- 
tories, governed  by  their  tribal  laws  and  cus- 
toms, in  all  matters  pertaining  to  their  inter- 
nal affairs,  such  as  contracts  and  the  manner 


970 


Department  of  the  Interior 


August  6,  1940 


of  their  enforcement,  marriage,  descents,  and 
the  punishment  for  crimes  committed  against 
each  other.  They  have  been  excused  from  all 
allegiance  to  the  municipal  laws  of  the  whites 
as  precedents  or  otherwise  in  relation  to  tribal 
affairs,  subject,  however,  to  such  restraints  as 
were  from  time  to  time  deemed  necessary  for 
their  own  protection,  and  for  the  protection 
of  the  whites  adjacent  to  them.  Cherokee  Nat. 
v.  Georgia,  5  Pet.  1,  16,  17;  Jackson  v.  Goodell, 
20  Johns,  193.    (At  p.  329.) '    (55  I.D.  at  26) 


"The  acknowledgment  of  tribal  sovereignty  or 
autonomy  by  the  courts  of  the  United  States  has 
not  been  a  matter  of  lip  service  to  a  venerable  but 
outmoded  theory.  The  doctrine  has  been  followed 
through  the  most  recent  cases,  and  from  time  to 
time  carried  to  new  implications.  Moreover,  it  has 
been  administered  by  the  courts  in  a  spirit  of  whole- 
hearted sympathy  and  respect.  The  painstaking 
analysis  by  the  Supreme  Court  of  tribal  laws  and 
constitutional  provisions  in  the  Cherokee  Inter- 
marriage Cases  (203  U.S.  706)  is  typical,  and  ex- 
hibits a  degree  of  respect  proper  to  the  laws  of  a 
sovereign  state.  *    *   *    (55  I.D.  at  26) 


"Neither  the  allotting  of  land  in  severalty  nor 
the  granting  of  citizenship  has  destroyed  the  tribal 
relationship  upon  which  local  autonomy  rests. 
Only  through  the  laws  or  treaties  of  the  United 
States,  or  administrative  acts  authorized  there- 
under, can  tribal  existence  be  terminated.  As  was 
said  in  the  case  of  United  States  v.  Boylan  (265 
Fed.  165)  with  reference  to  certain  New  York  In- 
dians over  whom  State  courts  had  attempted  to 
exercise  jurisdiction: 


*   *   *  The    right    of    self-government    has 
never  been   taken  from  them.   *   *    * 

At  all  times  the  rights  which  belong  to  self- 
government  have  been  recognized  as  vested  in 
these  Indians.  *  *  *  (At  p.  173.)'  (55  I.D. 
29.) 


"And  in  the  case  of  Raymond  v.  Raymond,  supra 
[83  Fed.  721],  the  court  declared: 

'The  Cherokee  Nation  *   *   *  is  a  distinct 
political  society,  capable  of  managing  its  own 


affairs  and  governing  itself.  It  may  enact  its 
own  laws,  though  they  may  not  be  in  conflict 
with  the  constitution  of  the  United  States.  It 
may  maintain  its  own  judicial  tribunals,  and 
their  judgments  and  decrees  upon  the  rights  of 
the  persons  and  property  of  members  of  the 
Cherokee  Nation  as  against  each  other  are  en- 
titled to  all  the  faith  and  credit  accorded  to  the 
judgments  and  decrees  of  territorial  courts. 
(At  page  722.) ' 

"See,  also,  Nofire  v.  United  States  (164  U.S.  657)  ; 
Mchlin  v.  Ice   (56  Fed.  12)."   (55  I.D.  56.) 

The  governmental  powers  of  Indian  tribes  have 
been  incorporated  in  the  100  or  so  constitutions 
adopted  by  Indian  tribes  under  section  16  of  the 
Indian  Reorganization  Act.  Since  the  Blackfeet 
Tribe  has  been  considered  by  the  Indian  Office  and 
the  United  States  Housing  Authority  as  the  most 
likely  applicant  for  the  benefits  of  the  act,  the 
powers  of  that  tribe  under  its  tribal  constitution 
are  used  as  illustration.  That  constitution,  which 
was  adopted  "for  the  government,  protection,  and 
common  welfare  of  the  said  tribe  and  members 
thereof,"  places  in  the  council  of  the  tribe  the 
tribal  powers,  among  others,  of  managing  the  tribal 
land,  safeguarding  the  peace  and  safety  of  resi- 
dents of  the  reservation,  establishing  a  judicial 
system,  regulating  property,  requisitioning  com- 
munity labor  for  public  purposes,  and  levying 
assessments  for  public  purposes. 

While  an  Indian  tribe  is  a  governmental  entity 
so  long  as  it  retains  its  character  as  a  tribe,  even 
though  it  may  not  be  organized  in  the  manner 
provided  by  the  Indian  Reorganization  Act,  its 
character  as  a  governmental  entity  is  conclusively 
established  and  takes  practical  form  when  the  tribe 
is  organized  under  a  constitution  under  section  16 
of  that  act  and  incorporated  as  a  Federal  corpora- 
tion under  section  17. 

Since  an  Indian  tribe  is  a  governmental  entity, 
it  may  likewise  be  described  as  a  "public  body." 
That  term  may  refer  to  a  public  agency  with  less 
governmental  power  than  that  of  a  governmental 
entity.  It  undoubtedly  contemplates  such  public 
corporations  as  are  established  for  the  purpose  of 
carrying  on  particular  public  enterprises  and  which 
are  endowed  with  limited  governmental  powers. 
An  Indian  tribe  fulfills  the  concept  of  a  public  body 
as  a  local  government  similar  to  a  municipality  or, 
when  the  tribe  is  incorporated,  as  a  public  cor- 
poration carrying  on  public  enterprises.  The  char- 
ter of  every  tribe  incorporates  such  tribe  as  a 
"body  politic  and  corporate  of  the  United  States 
of  America." 
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The  remaining  question  is  whether  an  Indian 
tribe  is  a  governmental  entity  or  public  body 
"authorized  to  engage  in  the  development  or  ad- 
ministration of  low-rent  housing  or  slum  clear- 
ance." The  management  of  tribal  property  and  the 
carrying  on  of  tribal  business  enterprises  are  gov- 
ernmental powers  which  have  been  recognized  by 
Congress  and  by  this  Department  as  within  the 
authority  of  an  Indian  tribe.  This  recognition  has 
already  included  the  undertaking  by  the  tribes  of 
housing  enterprises  under  the  supervision  of  this 
Department.  Since  1935  Indian  tribes  have  been 
recognized  agencies  for  the  carrying  out  of  re- 
habilitation projects  upon  the  Indian  reservations, 
and,  under  grants  from  rehabilitation  funds  ap- 
propriated to  the  Indian  Office,  they  have  under- 
taken housing  projects  for  the  benefit  of  their 
members. 

However,  only  those  tribes  which  are  incorpo- 
rated under  the  Indian  Reorganization  Act  may  be 
said  with  assurance  to  have  express  authority,  both 
from  their  membership  and  from  Congress,  to  en- 
gage in  the  low-rent  and  slum  clearance  projects 
contemplated  by  the  National  Housing  Act.  In- 
corporated tribes  have  specific  authority  in  their 
charters  to  engage  in  any  business  that  will  further 
the  economic  well-being  of  the  members  of  the 
tribe,  to  make  and  perform  contracts  with  any 
person,  association,  or  corporation,  to  sue  and  be 
sued,  to  borrow  funds  from  any  governmental 
agency,  and  to  pledge  tribal  assets  (excluding 
tribal  lands)  for  the  purpose  of  obtaining  such  a 
loan,  certain  of  such  powers  being  subject,  accord- 
ing to  the  extent  of  their  exercise,  to  the  approval 
of  the  Secretary  of  the  Interior.  A  tribe  which  has 
not  been  incorporated  cannot  be  said  to  have  au- 
thority, without  Congressional  sanction,  to  enter 
into  the  undertakings  probably  required  for  en- 
gaging in  low-rent  and  slum  clearance  projects, 
particularly  the  authority  to  sue  and  be  sued  and 
to  make  contracts  involving  interests  in  tribal  lands 
and  the  proceeds  therefrom.  It  would,  therefore, 
be  a  serious  question  whether  the  United  States 
Housing  Authority  would  find,  as  an  administrative 
matter,  that  such  a  tribe  was  an  agency  to  which 
it  could  properly  loan  housing  funds. 

In  summary,  therefore,  it  is  my  opinion  that  an 
Indian  tribe  is  a  governmental  entity  or  public 
body  capable  of  undertaking  tribal  housing  proj- 
ects, and  that  where  a  tribe  is  incorporated  under 
the  Indian  Reorganization  Act  it  is  clearly  autho- 
rized to  engage  in  the  low-rent  housing  and  slum 
clearance  projects  contemplated  by  the  National 
Housing  Act,  and,  therefore,  such  a  tribe  comes 
within  the  terms  of  that  act  as  a  public  housing 


agency  eligible  to  obtain  the  assistance  and  benefits 
of  that  act. 


Frederic  L.  Kirgis, 

Acting  Solid  to). 


Approved:   August  6,    1940. 
Oscar  L.  Chapman, 

Assistant  Secretary. 


Interior  Dept.  Appropriations  Act 

of   1941— Section  5— Prohibition 

of  the  Use  of  Funds  for  Alice  Howard 

August   17,  19 10. 

Memorandum  for  the  First  Assistant  Secretary: 

You  have  requested  my  advice  as  to  whether  sec- 
tion 5  of  the  Interior  Department  Appropriation 
Act  of  1941  prohibits  the  use  of  funds  appropriated 
by  that  act  to  compensate  Mrs.  Alice  Howard,  an 
Indian  employee  of  the  Office  of  Indian  Affairs, 
at  Standing  Rock  Indian  Agency,  Fort  Yates,  North 
Dakota.  The  facts  submitted  for  my  consideration 
are  the  following: 

"She  was  born  at  Regina,  Saskatchewan, 
Canada,  July  22,  1888.  Her  mother,  whose 
name  was  Emma  Loves  The  War,  apparently 
fled  to  Canada  from  the  Black  Hills  probably 
with  the  Indian  uprising  when  certain  bands 
of  Sioux  did  go  across  to  Canada.  Her  father 
was  a  French  Canadian,  with  whom  her 
mother  lived  but  was  never  married,  and  he 
died  before  the  child  was  one  year  old.  The 
mother  then  returned  to  the  United  States, 
and  to  the  Cheyenne  Agency,  where  she  mar- 
ried a  Sioux  Indian  whose  name  was  O. 
Okutcasica  (Hard  To  Shoot  At)  .  Mrs.  Howard 
was  enrolled  and  allotted  at  Cheyenne  Agency 
under  the  name  of  Beading  With  Porcupine. 
In  July,  1910,  she  married  Jerome  Iron  Neck- 
lace, who  was  a  Standing  Rock  Sioux,  and  he 
died  in  1927.  Two  years  later,  in  September, 
Mrs.  Howard  married  James  Howard,  who  is 
also  a  Standing  Rock  Sioux  allottee." 

It  is  my  opinion  that  Mrs.  Howard  is  a  citizen 
of  the  United  States  under  the  terms  of  the  act  of 
August  9,   1888    (25  Stat.  392). 

Section  2  of  the  act  of  August  9,  1888,  reads  as 
follows: 

"Every  Indian  woman,  member  of  any  such 
tribe  of  Indians   [Indian   tribe  in   the  United 
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States,  see  sec.  1],  who  may  be  married  after 
August  9,  1888,  to  any  citizen  of  the  United 
States,  is  declared  to  become  by  such  marriage 
a  citizen  of  the  United  States,  with  all  the 
rights,  privileges,  and  immunities  of  any  such 
citizen,  being  a  married  woman." 

The  facts  given  do  not  show  whether  Jerome  Iron 
Necklace,  the  first  husband  of  Mrs.  Howard,  was 
a  citizen  in   1910,  at  the  time  of  his  marriage  to 
Mrs.   Howard.    I    have   ascertained,    however,    that 
Jerome  Iron  Necklace  received  a   trust  patent  on 
October  3,   1907,  under  the  act  of  March  2,   1889 
(25  Stat.  888) ,  as  amended,  and  that  a  patent  in 
fee,  Patent  No.  610830,  was  issued  to  him  on  De- 
cember  6,    1917,    for   all    of    the    lands   previously 
allotted  to  him.  The  act  of  February  8,   1887    (24 
Stat.   388) ,  conferred  citizenship  on  Indians  born 
within   the   territorial   limits  of  the  United  States 
receiving  allotments  and   trust  patents  under   the 
provisions  of  that  act  or  of  any  other  law  or  treaty. 
By  amendment  of  May  8,  1906   (34  Stat.  182),  the 
act   of  February   8,    1887   was   amended    to   confer 
citizenship  on  Indians  born  within  the  territorial 
limits  of  the  United  States  only  upon  the  issuance 
of  a  patent  in  fee  simple.  Presuming,  as  I  do,  that 
Jerome  Iron  Necklace  was  born  in  the  United  States, 
it  would  appear  that  although  Jerome  Iron  Neck- 
lace did  not  acquire  citizenship  by  virtue  of  his  ac- 
quisition in  1907  of  a  trust  patent,  since  at  that  time 
the  amendment  of  May  8,  1906  had  taken  effect,  he 
became  a  citizen    (if  he  was  not  one  then  already) 
in  1917,  upon  acquiring  a  patent  in  fee  simple.  It 
follows  that  Mrs.  Howard    (who  was  a  member  of 
an  American  Indian  tribe  and  an  Indian  for  na- 
turalization purposes,  although  her  father  may  have 
been  white,  see  Morrison  v.  California,  291  U.S.  82, 
86)    became  a  citizen  under  the  act  of  August  9, 
1888,  when  her  husband  became  a  citizen  in  1917. 
In  my  opinion,  it  is  of  no  consequence  that  the 
husband  may  not  have  been  a  citizen  at  the  time 
of  the  marriage  in  1910,  for  the  expression  in  the 
act  of  August  9,  1888,  "who  may  be  married  after 
August  9,  1888,  to  any  citizen  of  the  United  States" 
refers  not  to  the  time  when  the  ceremony  was  com- 
pleted but  rather  to  the  state  of  marriage.  Kelley  v. 
Oiven,  7  Wall.  496;  14  Ops.  Atty.  Gen.  403.  And  it 
is   unnecessary    to   determine   whether    the    act   of 
September   22,    1922    (42   Stat.    1021),    preventing 
women    from    acquiring   citizenship    by   reason    of 
their    marriage    to    citizens,    repealed    the    act    of 
August   9,    1888,   since  Jerome   Iron   Necklace   ac- 
quired citizenship  before  September  22,  1922,  at  a 
time  when  the  act  of  August  9,  1888,  was  undoubt- 
edly in  effect. 

I  recommend,  in  view  of  the  foregoing  consider- 
ations, that  Mrs.  Howard  be  recognized  as  a  citi- 


zen, provided  that  she  can  show  that  Jerome  Iron 
Necklace  was  born  within  the  territorial  limits  of 
the  United  States.  If  this  cannot  be  shown,  it  does 
not  necessarily  follow  that  Mrs.  Howard  is  not  a 
citizen  since  it  is  possible  that  she  may  have  ac- 
quired citizenship  through  her  mother,  Emma 
Loves  The  War,  or  through  her  step-father,  Oku- 
teasica,  while  she  was  still  a  minor.  I  will  not  at 
the  present  time  inquire  into  these  possibilities  but 
will  do  so  if  the  occasion  should  arise. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Interior  Appropriations  Act  of  1941, 

Section  5— Prohibition  of  Funds  for 

the  use  of  Harry  Ritchie 


August  27,  1940. 


Memorandum  for  the  First 
Assistant  Secretary: 


You  have  requested  my  advice  as  to  whether  sec- 
tion 5  of  the  Interior  Department  Appropriation 
Act,  1941,  prohibits  the  use  of  funds  thereby  appro- 
priated, to  compensate  Harry  W.  Ritchie,  an  en- 
rolled Indian  member  of  the  Wisconsin  Potawatomi 
and  an  employee  of  the  Office  of  Indian  Affairs  at 
the  Great  Lakes  Indian  Agency,  Ashland,  Wiscon- 
sin. 

The  following  facts  have  been  submitted  for  my 
consideration.  O-Cheep-e  wais,  the  great-grandfather 
of  Mr.  Ritchie,  was  one  of  the  signatories  of  the 
Treaty  of  Chicago,  entered  into  in  1833  by  the 
United  States  and  the  United  Nation  of  Chippewa, 
Ottawa  and  Potawatomi  Indians.  Neither  the  great- 
grandfather nor  his  son,  Mr.  Ritchie's  grandfather, 
appears  to  have  wished  to  be  moved  to  Missouri  in 
accordance  with  the  terms  of  the  treaty.  They  there- 
fore proceeded  up  the  shores  of  Lake  Michigan, 
Georgia  Bay  and  Lake  Huron  and  settled  in  Ontario, 
Canada,  where  they  were  taken  in  by  friendly  In- 
dians. Mr.  Ritchie's  father  was  born  in  Ontario  in 
1861  and  Mr.  Ritchie  himself  was  likewise  born  in 
Ontario  in  1904.  Between  1904  and  1913  negoti- 
ations were  entered  into  between  the  United  States 
and  the  descendants  of  the  Wisconsin  Potawatomi 
Indians  who,  like  the  ancestors  of  Mr.  Ritchie,  had 
refused  to  move  to  Missouri  and  had  gone  instead 
to  Canada.  In  1915  the  final  roll  of  the  Wisconsin 
Potawatomis  was  made  and  in  that  year  Mr. 
Ritchie,  his  two  brothers  and  father  (all  of  whom 
had  apparently  been  previously  invited  to  come  to, 
and  had  actually  removed  to,  the  United  States) , 
were  enrolled  as  members  of  the  tribe.  Mr.  Ritchie's 
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father  seems  to  have  worked  as  Indian  interpreter 
for  the  Government  from  1912  until  1931,  when  he 
was  retired,  and  to  have  considered  himself  at  all 
times  to  have  the  same  status  as  other  American 
Indians.  In  1936  Mr.  Ritchie  declared  his  intention 
to  become  a  citizen,  but  two  years  later,  upon  ap- 
plying for  his  final  citizenship  papers,  found  that 
he  could  not  be  naturalized  because  he  belonged  to 
a  race  ineligible  for  citizenship.  Mr.  Ritchie  states 
that  he  has  lived,  apparently  continuously  and  for 
nearly  30  years,  in  the  United  States. 

While  the  conclusion  reached  entails  considerable 
hardship  and  perhaps  a  certain  degree  of  injustice, 
I  am  of  the  opinion  that  Mr.  Ritchie  is  not  a  citi- 
zen of  the  United  States,  that  he  was  not  a  person 
in  the  service  of  the  United  States  on  June  18,  1940, 
who  being  eligible  for  citizenship  had  theretofore 
filed  a  declaration  of  intention  to  become  a  citizen, 
that  he  does  not  owe  allegiances  to  the  United 
States,  and  that  he  therefore  cannot  be  compen- 
sated out  of  the  Interior  Department  appropriation 
of  1940-41.  I  qualify  my  conclusion  by  stating  that 
a  contrary  result  might  be  reached  if  it  could  be 
shown  that  Mr.  Ritchie's  mother  was  living  on  June 
2,  1924,  and  that  she  was  an  Indian  woman  born 
within  the  territorial  limits  of  the  United  States. 

The  Indian  naturalization  statutes  of  1887  and 
1906  (24  Stat.  388,  34  Stat.  182)  conferred  citizen- 
ship upon  Indians  born  within  the  territorial  limits 
of  the  United  States  who  received  trust  patents  or 
fee  patents  of  allotted  lands;  and  the  act  of  June  2, 
1924  (43  Stat.  253) ,  naturalized  all  Indians  born 
within  the  territorial  limits  of  the  United  States. 
Though  the  great-grandfather  and  grandfather  of 
Mr.  Ritchie  were  born  in  the  United  States,  lands 
were  never  allotted  to  them  nor  were  they  ever  en- 
rolled with  any  American  Indian  tribe.  Hence 
neither  could  have  claimed  any  citizenship  rights 
under  the  acts  of  1887  and  1906.  Despite  the  fact 
that  it  is  barely  conceivable  that  the  grandfather 
might  have  been  living  in  1924,  his  acquisition  of 
citizenship  under  the  1924  law  would  not  have  had 
the  effect  of  conferring  citizenship  upon  the  father 
(and  hence  upon  Mr.  Ritchie,  who  must  have  been 
a  minor,  20  years  of  age,  in  1924)  for  the  reason 
that  the  father,  having  been  born  in  1861,  was  of 
age  in  1924.  See  act  of  April  14,  1802  (2  Stat.  155, 
Rev.  Stat.  2172),  act  of  March  2,  1907  (34  Stat. 
1229) ,  Dorsey  v.  Bngham,  177  111.  250,  52  N.E.  303; 
Berry  v.  Hull,  6  N.Mex.  643,  30  Pac.  936;  United 
States  ex  rcl.  Fracassi  v.  Karnuth,  19  Fed.  Supp.  581. 
Furthermore,  the  statutes  of  1887,  1906  and  1924 
cannot  have  had  direct  application  to  the  father  of 
Mr.  Ritchie  or  to  Mr.  Ritchie  himself,  since  both 
were  born  outside  of  the  territorial  limits  of  the 
United  States. 

Again,  even  if  Mr.  Ritchie's  mother  were  a  white 


American  citizen,  she  would  have  lost  her  citizen- 
ship at  the  time  of  her  marriage  and  expatriation, 
and  could  not  have  regained  it  during  the  pendency 
of  the  marital  status  or  even  between  September  22, 
1922  (the  date  of  the  approval  of  the  Cable  Act  (48 
Stat.  1020)  enabling  married  women  to  become 
naturalized)  and  1925  (the  year  in  which  Mr. 
Ritchie  attained  his  majority)  since  the  Cable  Act 
prohibited  the  naturalization,  during  the  pendency 
of  the  marital  status,  of  women  married  to  aliens 
ineligible  for  citizenship.  It  is  true,  however,  that 
if  the  mother  were  an  Indian  woman,  born  in  the 
United  States,  her  naturalization  in  1924,  while  Mr. 
Ritchie  was  still  a  minor,  might  have  had  the  effect 
of  naturalizing  Mr.  Ritchie  under  the  provisions  of 
section  5  of  the  act  of  March  2,  1907,  supra.  See 
United  States  ex  rel.  Guest  v.  Perkins,  17  Fed.  Supp. 
177.  But  see  In  re  Citizenship  Status  of  Minor 
Children  Where  Mother  Alone  Becomes  Citizen 
Through  Naturalization,  25  F.   (2d)   210. 

As  stated,  the  Indian  naturalization  statutes  of 
1887,  1906  and  1924  (24  Stat.  388,  34  Stat.  183,  43 
Stat.  253)  cannot  have  had  direct  or  indirect  appli- 
cation to  Mr.  Ritchie  (save  in  the  event  that  his 
mother  may  happen  to  have  been  an  Indian  woman 
born  in  the  United  States  and  living  on  June  2, 
1924) .  Moreover,  Mr.  Ritchie,  not  being  a  white 
person  or  an  alien  of  African  nativity  or  descent, 
was  at  no  time  and  is  not  now  eligible  under  the 
general  naturalization  laws  to  become  a  citizen  (see 
act  of  February  18,  1875  (18  Stat.  318,  Rev.  Stat, 
sec.  2169)  ,  as  amended;  Morrison  v.  California,  291 
U.S.  82,  95;  In  re  Camille,  6  Fed.  256;  Burton  v. 
Alaska,  1  Alaska  111);  and  therefore  it  is  clear,  even 
without  the  express  provision  of  section  5  of  the 
Appropriation  Act  to  the  effect  that  declarants  must 
be  eligible  for  citizenship,  that  Mr.  Ritchie's  decla- 
ration in  1936  cannot  have  had  the  legal  effect  of 
making  him  a  declarant  for  any  purpose.  See  act  of 
February    18,    1875,    supra. 

It  is  clear  also  that  Mr.  Ritchie  does  not  owe 
allegiance  to  the  United  States  merely  because  of 
his  membership  in  the  Wisconsin  Potawatomie.  He 
was  born  in  Ontario,  Canada,  and  he  became  at 
birth  a  British  subject.  So  it  has  been  declared  by 
the  Ontario  courts  with  respect  to  Indians  born  in 
Ontario.  See  Regina  v.  White,  5  Ontario  Practice 
315.  Acquisition  of  membership  in  the  Wisconsin 
Potawatomi  did  not  have  the  effect  of  terminating 
his  allegiance  to  the  British  Crown  (cf.  Raymond  v. 
Raymond,  83  Fed.  721)  ,  nor  of  creating  a  new  and 
additional  allegiance  to  the  United  States.  It  is  true 
that  the  treaties  with  the  Potawatomi  Nation  of 
November  15,  1861  (12  Stat.  1191),  and  of  Feb- 
ruary 27,  1867  (15  Stat.  531) ,  left  the  way  open  for 
adult  male  members  of  that  nation  who  were  allot- 
tees and  heads  of  families  (apparently  whether  they 
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were  born  in  the  United  States  or  not)  to  take  an 
oath  of  allegiance  to  the  United  States  and  to  be- 
come citizens;  but  these  treaties,  assuming  them  to 
be  still  in  effect,  relate  only  to  those  of  the  Pota- 
watomi  who  emigrated  to  Missouri  or  Kansas  and 
had  lands  allotted  to  them  in  what  was  then  known 
as  the  "Indian  country."  The  Wisconsin  Potawa- 
tomi  never  had  lands  allotted  to  them  as  they  did 
not  emigrate  to  Missouri  after  the  signing  of  the 
Treaty  of  Chicago  in  1833.  Hence  neither  Mr. 
Ritchie  nor  any  of  his  ancestors  could  have  claimed 
or  can  now  claim  any  citizenship  rights  under  the 
said  treaties. 

In  view  of  the  foregoing  considerations,  I  re- 
affirm my  opinion  that,  unless  it  can  be  shown  that 
Mr.  Ritchie's  mother  was  an  Indian  woman  born 
in  the  United  States  and  living  on  June  2,  1924,  his 
compensation  cannot  legally  be  paid  out  of  funds 
appropriated  by  the  Interior  Department  Appropri- 
ation Act,  1941. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


terior  to  accept  contributions  or  donations  of  prop- 
erty for  the  benefit  of  Federal  Indian  schools,  hos- 
pitals, or  other  institutions  conducted  for  the  bene- 
fit of  Indians,  or  for  the  advancement  of  the  In- 
dian race.  This  transaction  cannot  properly  be  con- 
sidered a  donation  or  otherwise  within  the  terms  of 
the  act.  The  conveyance  is  being  made  in  payment 
for  rehabilitation  money  advanced  by  the  tribe  for 
repairing  the  grantor's  home.  The  situation  is 
similar  to  that  discussed  in  the  memorandum  from 
this  office  of  May  21,  1940,  concerning  the  proposed 
conveyance  under  authority  of  the  1931  act  of  trust 
lands  to  be  held  in  trust  for  the  grantor.  It  was 
there  said  that 

"the  transfer  cannot  be  classed  as  a  contribu- 
tion or  donation  since  those  words  contemplate 
gratuitous  transfers  and  in  this  case  the  trans- 
fer is  merely  a  legal  device  to  benefit  the  trans- 
feror. Even  if  such  a  transfer  were  a  donation, 
it  could  not  properly  be  described  as  a  donation 
for  the  benefit  of  an  Indian  school  or  other 
institution  or  for  the  advancement  of  the  In- 
dian race." 


Conveyance  of  Inherited  Trust  Land  to 

a  Tribe  Not  Under  the  Indian 

Reorganization  Act 


August  27,  19J0. 


Syllabus 


An  Indian  heir  cannot  convey  trust  land  under 
the  act  of  February  14,  1931  (46  Stat.  1106)  to  the 
United  States  in  trust  for  a  tribe  not  under  the 
Indian  Reorganization  Act  in  payment  for  a  re- 
habilitation grant,  as  such  a  conveyance  is  not  a 
donation  within  the  meaning  of  the  1931  act,  but 
he  can  convey  his  interest  directly  to  the  tribe  under 
the  act  of  March  1,  1907  (34  Stat.  1018),  using  a 
restricted  deed  form. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  Indian  Office  letter  of  July  26  submitted  for 
the  approval  of  the  Assistant  Secretary  a  deed  con- 
veying inherited  allotted  land  to  the  United  States 
in  trust  for  the  Crow  Creek  Tribe,  pointing  to  the 
act  of  February  14,  1931  (46  Stat.  1106,  25  U.S.C., 
sec.  451) ,  as  authority,  since  that  tribe  is  not  under 
the  Indian  Reorganization  Act.  I  am  returning  the 
deed  as  I  do  not  agree  that  the  1931  act  is  authority 
for  this  conveyance. 

The  1931  act  authorizes  the  Secretary  of  the  In- 


In  this  situation  the  transfer  is  likewise  a  device 
for  the  benefit  of  the  transferor  and  not  a  gift  for 
the  objects  specified  in  the  act. 

I  am  aware  of  the  fact  that,  with  the  approval  of 
this  office,  the  Department  on  June  17,  1940,  ap- 
proved the  deed  of  John  Middletent  and  his  wife 
conveying  inherited  allotted  land  to  the  United 
States  in  trust  for  the  Crow  Creek  Tribe  in  payment 
of  rehabilitation  funds,  asserting  the  authority  of 
the  1931  act.  The  deed  of  Edward  Little  Eagle  and 
his  wife  to  the  United  States  for  the  Crow  Creek 
Tribe,  approved  January  26,  1940,  is  apparently  a 
similar  transaction.  There  may  be  others.  All  such 
deeds  made  under  the  asserted  authority  of  the  1931 
act  were  mistakenly  approved  as  they  were  neither 
donations  nor  made  for  a  purpose  specified  in  the 
statute.  It  will  therefore  be  necessary  for  all  such 
deeds  to  be  recalled  and  canceled,  and  action 
should  be  initiated  by  your  office  to  this  end. 

The  result  desired  in  this  and  the  related  cases 
can,  however,  be  accomplished  by  the  execution  of 
restricted  deeds  conveying  the  land  directly  to  the 
tribe  under  the  authority  of  the  act  of  March  1, 
1907  (34  Stat.  1018,  25  U.S.C.,  sec.  405).  That  act 
authorizes  any  noncompetent  Indian  owning  an 
inherited  interest  in  allotted  lands  to  sell  or  convey 
such  interest  on  such  terms  and  under  such  rules 
as  the  Secretary  may  prescribe,  the  proceeds  to  be 
used  for  the  grantor  under  the  supervision  of  the 
Commissioner  of  Indian  Affairs.  The  use  of  the  re- 
habilitation funds  given  for  the  land  meets  this 
latter  condition.  While  the  act  provides  that  any 
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conveyance  thereunder  shall  convey  full  title  to  the 
purchaser,  where  a  sale  is  made  by  the  heirs  to  the 
tribe,  a  restricted  deed  may  be  used  conveying  only 
the  interest  of  the  heirs,  the  legal  title  remaining  in 
the  United  States.  (See  25  C.F.R.  241.11  and  Soli- 
citor's memorandum  of  August  14,  1937,  concerning 
the  sale  of  heirship  lands  by  the  Secretary  of  the 
Interior  to  a  tribe.) 


Frederic  L.  Kirgis, 

Acting  Solicitor. 


Approved: 

Assistant  Secretary. 


Enforcement  of  Florida  Deer  Removal  and 

Quarantine    Law    on    Seminole    Indian 

Reservation 


M-30920 


September  4,  1940. 


Synopsis  of 
Solicitor's  Opinion 

Re:  Right  of  the  State  of  Florida  to  enforce 
Chapter  19860,  Laws  of  Florida,  Special  Acts, 
1939,  within  the  Seminole  Indian  Reserva- 
tion in  Hendry  County. 
Held:  The  State  of  Florida  is  without  power  to  en- 
force Chapter  19860,  Laws  of  Florida,  Special 
Acts,  1939,  within  the  Seminole  Indian  Res- 
ervation in  Hendry  County,  without  the 
authorization  of  Congress,  but  in  so  far  as 
the  Florida  law  is  a  quarantine  measure,  it 
may  be  enforced  within  the  reservation, 
under  the  Congressional  authorization  in  the 
act  of  February  15,  1929  (45  Stat.  1185), 
upon  such  conditions  as  the  Secretary  of  the 
Interior  may  prescribe. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  the  right  of 
the  State  of  Florida  to  enforce  Chapter  19860,  Laws 
of  Florida,  Special  Acts,  1939,  within  the  Seminole 
Indian  Reservation  in  Hendry  County. 

The  purpose  of  the  Florida  law  is  to  effect  the 
removal  from  the  county  of  the  wild  deer  on  the 
theory  that  the  deer  are  tick-infested  and  propagate 
a  cattle  fever.  To  this  end  the  State  law  provides  a 
comprehensive  scheme.  The  State  Live  Stock  Sani- 
tary Board  is  directed  to  prescribe  quarantine  dis- 


tricts and  to  remove  from  such  districts  by  slaughter 
or  otherwise  such  portion  of  the  deer  as  may  be 
necessary.  The  Board  is  granted  police  power  and 
authorized  to  enter  all  premises,  public  or  private, 
to  carry  out  the  act.  The  State  Commission  of  Game 
and  Fresh  Water  Fish  is  authorized  to  police  the 
quarantine  districts  to  enforce  the  provisions  of  the 
game  laws  protecting  other  animals  than  wild  deer, 
and  persons  desiring  to  hunt  in  the  quarantined 
area  are  to  be  permitted  to  purchase  regular  hunt- 
ing licenses.  The  violation  of  any  provisions  of  the 
act  or  the  regulations  adopted  thereunder  is  made 
a  misdemeanor.  The  State  law,  as  thus  outlined, 
may  be  described  as  both  a  quarantine  and  a  game 
law  adopted  under  the  police  power  of  the  State 
and  enforced  by  criminal  sanctions. 

The  question  presented  should  be  answered  in 
two  parts:  (a)  the  application  of  such  a  law  to  In- 
dian reservations  generally,  and  (b)  the  effect,  if 
any,  of  the  status  of  the  Hendry  County  reservation 
on  the  application  of  the  law. 

The  answer  to  part  (a)  must  start  with  the  funda- 
mental proposition  that  without  Congressional 
sanction  State  laws  have  no  force  on  Indian  reserva- 
tions in  matters  affecting  Indians  (Worcester  v. 
Georgia,  6  Pet.  515;  United  States  v.  Kagama,  118 
U.S.  375)  .  The  other  side  of  this  proposition  is  that 
State  laws  do  apply  on  Indian  reservations  in  so 
far  as  they  do  not  affect  the  Indians  (Thomas  v. 
Gay,  169  U.S.  264)  .  In  my  opinion  of  December  11, 
1936  (56  I.D.  38)  ,  after  citing  these  propositions, 
I  concluded  that  the  State  could  not  send  officers 
on  an  Indian  reservation  to  search  for  game  thought 
to  be  possessed  by  Indians  as  this  would  be  an  in- 
terference with  the  person  and  property  of  Indians 
and  could  not  be  supported  without  Federal  statu- 
tory authority. 

There  are  numerous  cases  which  hold  that  the 
State  cannot  enforce  game  laws  against  the  Indians 
on  Indian  reservations  (In  re  Blackbird,  109  Fed. 
139,  D.C.  Wis.,  1901;  In  re  Lincoln,  129  Fed.  247, 
N.D.  Calif.,  1904;  United  States  v.  Hamilton,  233 
Fed.  685,  W.D.N.Y.,  1915;  see  State  v.  Johnson,  249 
N.W.  284,  288,  Wis.,  17933)  .  In  so  far  as  the  present 
law  is  a  game  law,  it  could  not  be  enforced  against 
the  Indians  on  Indian  reservations.  The  State  offi- 
cials claim,  however,  that  the  deer  belong  to  the 
State;  that  the  law  in  question  is  directed  only 
against  the  presence  of  the  deer  and  not  against 
conduct  of  the  Indians;  and  that  the  removal  of  the 
deer  would  not  interfere  with  the  Indians  or  Indian 
property,  or  with  Federal  functions  on  the  reserva- 
tion. 

It  is  true,  as  a  general  statement,  that  the  game 
within  the  borders  of  a  State  belongs,  in  so  far  as 
it  is  capable  of  ownership,  to  the  State  in  its  sov- 
ereign capacity  for  the  benefit  of  the  people  of  the 
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State  and  that,  by  virtue  of  such  ownership,  the 
State  may  regulate  the  taking  and  use  of  the  game 
(Lacoste  v.  Department  of  Conservation,  263  U.S. 
545) .  It  does  not  necessarily  follow,  however,  that 
the  game  in  an  Indian  reservation  is  likewise  owned 
by  the  State.  In  fact,  the  contrary  was  found  to  be 
true  in  Mason  v.  Sams,  5  F.  (2d)  255  (W.D.  Wash., 
1925)  .  The  court  there  decided  that  the  fish  in  the 
streams  of  the  Quinaielt  Reservation  did  not  belong 
to  the  State  nor  to  the  United  States  but  to  the  In- 
dians of  the  reservation.  While  this  reservation  was 
set  apart  for  the  use  of  the  Indians  under  a  treaty, 
under  the  principles  discussed  in  part  (b)  of  this 
opinion  the  decision  of  the  court  may  be  argued  to 
have  equal  application  to  a  reservation  set  apart  for 
Indians  by  other  methods,  including  that  of  pur- 
chase. 

The  ultimate  ownership  of  the  game  is  a  ques- 
tion, however,  which  need  not  be  decided  for  the 
purposes  of  this  opinion  as,  in  my  judgment,  a  State 
statute  providing  for  removal  of  game  from  an  In- 
dian reservation  is  an  interference  with  the  rights 
of  the  Indians  and  of  the  Federal  Government  and 
may  not  be  effectuated  without  Congressional  au- 
thorization. This  is  a  different  principle  from  that 
involved  in  the  enforcement  of  State  game  laws 
against  Indians  on  a  reservation,  which  is  primarily 
a  matter  of  criminal  jurisdiction.  It  is  the  principle 
of  protecting  the  interests  of  the  Indians  and  of 
the  Federal  Government  on  a  reservation  from 
interference. 

The  right  of  occupancy  of  a  reservation  includes 
the  exclusive  right  to  hunt  and  fish  thereon  (United 
States  v.  Winans,  198  U.S.  371;  Alaska  Pacific  Fish- 
eries v.  United  Stales,  248  U.S.  78;  United  States  v. 
Sturgeon,  27  Fed.  Cas.  No.  16413,  D.C.  Nev.,  1879; 
Mason  v.  Sams,  supra)  .  These  cases  and  various 
others  recognize  that  Indians  are  generally  hunters 
and  fishermen  and  often  depend  for  a  livelihood  on 
wild  game,  and  that  the  United  States  has  an  inter- 
est in  setting  apart  for  them  lands  which  may  be 
used  for  hunting  and  fishing  to  the  exclusion  of  all 
outside  interference.  The  protection  and  the  guar- 
antee by  the  United  States  of  hunting  and  fishing 
rights  has  been  typically  one  of  the  cardinal  pro- 
visions of  treaties  with  the  Indians.  Illustration  is 
found  in  the  early  treaties  with  the  Seminoles 
(August  7,  1790,  7  Stat.  35;  September  18,  1823,  7 
Stat.  224)  .  The  statute  forbidding  hunting  by  out- 
siders in  the  territory  of  tribes  with  which  the 
United  States  has  treaties  (Rev.  Stat.,  sec.  2137,  25 
U.S.C.A.,  sec.  216)  is  further  demonstration  of  the 
interest  of  the  United  States  in  protecting  Indian 
hunting  on  Indian  reservations. 

In  recognition  of  this  principle  the  Sturgeon  case, 
supra,  held  that  white  persons  could  not  fish  on  the 
Pyramid  Lake  Indian  Reservation,  which  was  set 


apart  for  the  Indians  by  Executive  order,  on  the 
reasoning  that  anything  which  deprives  the  Indians 
of  the  use  of  the  reservation  set  apart  for  them  is 
contrary  to  law.  In  the  Alaska  Pacific  Fisheries  case, 
supra,  it  was  similarly  held  that  outsiders  had  no 
right  to  fish  within  the  area  found  to  be  part  of  the 
Annette  Islands  Indian  Reservation  set  apart  for 
the  Indians  by  statute. 

This  protection  extends  equally  against  State 
interference  as  against  interference  by  private  per- 
sons. This  Department  in  the  Solicitor's  opinion  of 
May  14,  1928  (M.  24358)  ,  denied  any  right  in  the 
State  of  Washington  to  control  the  use  of  boats  on 
the  navigable  waters  within  the  Quinaielt  Indian 
Reservation  as  such  control  would  be  an  interfer- 
ence with  the  use  of  the  waters  by  the  Indians  for 
fishing.  In  the  opinion  of  June  30,  1936  (M.  28107) , 
the  Department  held  that  the  State  of  Minnesota 
had  no  right  to  interfere  with  the  exclusive  right  of 
the  Red  Lake  Indians  to  fish  in  the  lakes  within 
the  Red  Lake  Reservation,  although  the  State 
owned  the  submerged  lands.  In  a  recent  case, 
United  Stales  v.  4450.72  Acres  of  Land,  27  Fed. 
Supp.  167  (D.C.  Minn.,  1939),  the  interest  of  the 
United  States  in  protecting  the  livelihood  of  the 
Chippewa  Indians  by  creating  a  reservation  around 
a  wild  rice  lake  was  held  paramount  over  the  inter- 
est of  the  State  in  establishing  a  hunting  reserve  in 
the  same  area.  There  the  court  found  that  wild  rice 
was  a  source  of  livelihood  of  the  Indians,  not  only 
as  food  but  as  an  article  of  commerce,  and  was 
peculiarly  under  Federal  protection  under  the 
power  of  the  Federal  Government  over  commerce 
with  Indian  tribes.  The  court  emphasized  that  a 
State  cannot  restrict  the  Federal  Government  in 
carrying  out  its  efforts  to  prevent  the  Indians  from 
becoming  indigent  and  pauperized. 

These  arguments  have  particular  applicability  to 
the  immediate  question.  Hunting  is  recognized  to 
be  the  chief  means  of  livelihood  of  the  Seminole 
Indians  in  Florida,  both  as  a  source  of  food  and 
as  a  means  of  commerce  with  the  surrounding  popu- 
lation (see,  for  example,  Survey  of  the  Seminole 
Indians  of  Florida,  S.  Doc.  314,  71st  Cong.,  3d  sess.) . 
Moreover,  the  chief  utility  and  benefit  of  the  Indian 
reservation  in  Hendry  County  has  been  demon- 
strated to  be  as  a  hunting  reserve  for  the  Indians. 
Much  of  the  reservation,  being  within  the  Ever- 
glades area,  is  subject  to  overflow,  making  it  unfit, 
except  in  small  portions,  for  farming  or  for  live- 
stock enterprises.  Recent  reports  reveal  that  the  en- 
tire program  of  the  Government  centers  around  the 
use  and  development  of  the  reservation  as  a  pro- 
tected hunting  area,  since  the  reservation  is  unfit 
for  other  economic  use  (letters  of  the  Superinten- 
dent of  the  Seminole  Indian  Agency  to  the  Com- 
missioner  of   Indian  Affairs,    November    10,    1939, 
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and  December  14,  1939) .  The  removal  by  a  State  of 
a  major  asset  of  an  Indian  reservation  would  be  a 
flagrant  example  of  the  type  of  interference  with 
the  interests  of  the  Indians  and  of  the  Federal  Gov- 
ernment on  an  Indian  reservation  which  is  beyond 
the  power  of  the  State  without  Congressional  sanc- 
tion. 

Part  (b)  of  the  question  presented  remains  for 
consideration,  namely,  whether  the  Hendry  County 
Indian  reservation  is  excepted  from  the  foregoing 
principles  because  of  its  status.  The  reservation  con- 
sists of  lands  purchased  under  appropriation  acts 
providing  funds  "for  procuring  permanent  homes 
for  the  Seminoles  of  Florida."  These  acts  are  the 
acts  of  August  15,  1894  (29  Stat.  303);  March  2, 
1894  (23  Stat.  892)  ;  June  10,  1896  (29  Stat.  337)  ; 
June  7,  1897  (30  Stat.  78)  ;  March  1,  1899  (30  Stat. 
966);  and  June  6,  1900  (31  Stat.  302).  The  area 
purchased  under  these  appropriations  was  filled  in 
and  expanded  by  recent  purchases  under  the  Indian 
Reorganization  Act  (act  of  June  18,  1934,  48  Stat. 
984) .  In  all  the  purchases  title  was  taken  by  the 
United  States  in  trust  for  the  Seminole  Indians  of 
Florida.  The  lands  purchased  under  the  Indian  Re- 
organization Act,  which  purchases  are  not  entirely 
completed,  have  not  yet  been  formally  declared  a 
reservation  under  section  7  of  that  act. 

In  my  opinion  it  is  clear,  since  the  decision  in  the 
case  of  United  States  v.  McGowan,  302  U.S.  535, 
that  the  principle  forbidding  State  interference 
with  the  interests  of  the  Indians  and  of  the  Federal 
Government  on  Indian  reservations  applies  with 
equal  force  to  lands  acquired  for  the  Indians  by 
purchase  as  to  lands  set  apart  for  their  use  by  any 
other  method.  The  question  in  that  case  was  the 
application  to  the  Reno  Indian  Colony  of  the  In- 
dian liquor  laws  which  by  their  terms  apply  to  the 
"Indian  country."  The  Reno  Indian  Colony  was 
acquired  by  the  United  States  by  purchase  under 
appropriations  for  procuring  farm  and  home  sites 
for  the  non-reservation  Indians  of  Nevada  and  for 
the  Washoe  Tribe.  The  lower  Federal  courts  held 
that  the  Indian  liquor  laws  did  not  apply  within 
this  Colony  since  the  lands  were  not  lands  in  the 
immemorial  possession  of  the  Indians,  or  lands  set 
apart  from  the  public  domain,  or  lands  purchased 
from  the  State  with  a  grant  from  the  State  to  the 
Federal  Government  of  exclusive  jurisdiction,  and 
also  since  the  lands  had  not  been  designated  an 
Indian  reservation. 

The  Supreme  Court  swept  aside  distinctions 
based  on  the  manner  of  acquisition  of  the  land  and 
on  its  previous  character,  saying  that  what  must  be 
regarded  as  Indian  country  must  be  considered  in 
relation  to  the  changes  which  have  taken  place,  that 
the  protection  of  the  United  States  is  extended  over 


all  dependent  Indian  communities  within  its 
borders,  that  the  fundamental  consideration  of  both 
Congress  and  the  Department  of  the  Interior  in 
establishing  this  Colony  was  the  protection  of  a 
dependent  people,  that  the  Indians  in  this  Colony 
were  afforded  the  same  protection  as  that  given  In- 
dians in  other  settlements  known  as  reservations, 
that  it  is  immaterial  whether  Congress  designates  a 
settlement  as  a  reservation  or  a  colony,  that  land 
may  be  an  Indian  reservation  simply  because  it  is 
set  apart  for  the  use  of  the  Indians  under  the 
superintendence  of  the  Government,  as  occurred  in 
the  case  of  the  Reno  Indian  Colony,  and  that,  while 
the  State  may  retain  sovereignty  over  the  territory 
its  laws  cannot  conflict  with  Federal  enactments 
passed  to  protect  and  guard  its  Indian  wards. 

This  decision  was  foundation  for  my  memoran- 
dum to  the  Assistant  Secretary  of  February  17,  1939, 
advising  that  lands  purchased  under  the  Indian 
Reorganization  Act  but  not  yet  proclaimed  a 
reservation  may  nevertheless  be  treated  as  a  reser- 
vation and  that  section  7  of  that  act  contemplated 
a  formal  declaration  of  status  rather  than  a  change 
in  status  of  the  lands.  The  fact  that  the  newly  pur- 
chased lands  in  the  Hendry  County  reservation 
have  not  been  declared  a  reservation  would  not 
seem  to  be  significant  or  place  them  in  a  different 
category  from  any  other  lands  of  the  reservation. 
All  the  lands  have  been  set  apart  for  the  use  of  the 
Indians,  under  the  superintendence  of  the  Govern- 
ment. 

No  distinction  as  to  the  protection  of  the  right  of 
the  Indians  to  enjoy  the  natural  resources  of  an 
Indian  reservation  can  be  made  at  the  present  time 
on  the  basis  of  the  manner  of  the  acquisition  of  the 
reservation.  In  the  Sturgeon  case  the  land  was  set 
apart  by  Executive  order;  in  the  Alaska  Pacific 
Fisheries  case  the  land  was  set  apart  by  statute;  in 
the  recent  Wild  Rice  case  the  land  was  to  be  ac- 
quired by  purchase  and  by  condemnation  of  State- 
owned  and  private  lands;  the  McGowan  case  per- 
mits no  distinction  in  Federal  protection  of  de- 
pendent Indian  communities  on  purchased  land, 
and  acknowledges  no  greater  interference  by  the 
State  over  purchased  lands  than  over  any  other 
type  of  Indian  lands.  In  this  regard  it  follows  the 
famous  dictum  in  Surplus  Trading  Co.  v.  Cook,  281 
U.S.  647,  650,  to  the  effect  that  State  laws  may  ap- 
ply on  lands  owned  by  the  United  States  and  set 
apart  for  public  purposes,  but  they  may  not  em- 
barrass the  United  States  in  its  use  of  the  lands. 

On  the  basis  of  these  considerations  I  conclude 
that  Chapter  19860  of  the  Laws  of  Florida,  Special 
Acts  of  1939,  cannot  be  enforced  within  the  Hendry 
County  Indian  reservation  without  the  sanction  of 
the  Federal   Government. 
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There  is  a  Federal  statute  which,  by  its  language 
and  the  fact  of  its  passage,  confirms  the  principles 
of  this  decision  and  opens  the  door  to  enforcement 
of  State  sanitation  and  quarantine  measures  on  In- 
dian reservations  in  the  discretion  of  administra- 
tive officers.  This  statute  is  the  act  of  February  15, 
1929  (45  Stat.  1185,  25  U.S.C.A.,  sec.  231),  which 
reads  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  That  the  Secretary 
of  the  Interior  shall  permit  the  agents  and  em- 
ployees of  any  State  to  enter  upon  Indian 
tribal  lands,  reservations,  or  allotments  therein 
for  the  purpose  of  making  inspection  of  health 
and  educational  conditions  and  enforcing  sani- 
tation and  quarantine  regulations  or  to  enforce 
compulsory  school  attendance  of  Indian  pupils, 
as  provided  by  the  law  of  the  State,  under  such 
rules,  regulations,  and  conditions  as  the  Secre- 
tary of  the  Interior  may  prescribe." 

The  law  of  Florida,  except  for  its  provisions  for 
the  enforcement  of  the  State  game  laws,  comes 
within  the  provisions  of  this  statute  as  a  sanitation 
and  quarantine  law,  and,  therefore,  the  Secretary 
of  the  Interior  may  permit  the  enforcement  of  the 
sanitation  and  quarantine  provisions  of  the  law  on 
such  conditions  as  he  may  prescribe. 

The  Federal  statute  gives  the  Secretary  of  the  In- 
terior discretion  as  to  whether  the  sanitation  and 
quarantine  laws  of  a  State  shall  be  enforced  within 
an  Indian  reservation  and,  if  so,  the  extent  and 
manner  of  the  enforcement.  It  is  true  that  the 
statute  provides  that  the  Secretary  "shall  permit" 
the  agents  of  the  State  to  enter  Indian  lands.  How- 
ever, under  applicable  rules  of  statutory  construc- 
tion, the  word  "shall"  should  be  construed  as  "may" 
in  this  instance.  The  word  "shall"  is  normally  con- 
strued as  directory  and  not  mandatory  where  the 
statute  relates  to  the  performance  of  a  public  duty 
and  does  not  affect  any  private  right  and  where 
such  construction  effectuates  the  intent  of  the  stat- 
ute when  read  as  a  whole.  Among  the  numerous 
authorities  to  this  effect,  the  following  cases  partic- 
ularly express  and  apply  this  rule:  West  Wisconsin 
Railway  Co.  v.  Foley,  94  U.S.  100;  Railroad  Com- 
pany v.  Hecht,  95  U.S.  168;  Richbourg  Motor  Com- 
pany v.  United  States,  281  U.S.  528;  People  v.  San 
Bernardino  High  School  District,  62  Cal.  App.  67, 
216  Pac.  959;  Apgar  v.  Wilkinson,  95  Fla.  457,  116 
So.  78;  Tosti  v.^Sbano,  170  Misc.  828,  11  N.Y.S. 
(2d)  321.  The  Federal  statute  relates  solely  to  the 
performance  of  the  public  duty  resting  upon  the 
Secretary  of  the  Interior  to  protect  Indians  on  In- 
dian  reservations;    it   does   not   affect    any  private 


right,  and  the  provision  for  action  by  the  Secretary 
of  the  Interior  under  such  regulations  and  condi- 
tions as  he  may  prescribe  shows  the  intent  of  the 
statute  to  vest  the  Secretary  with  discretion  in  act- 
ing under  it. 

Moreover,  this  construction  is  the  established 
interpretation  of  the  statute  by  this  Department. 
The  regulations  governing  hospital  and  medical 
care  of  Indians,  25  C.F.R.,  subch.  K,  contain  the  fol- 
lowing section  on  the  enforcement  of  State  health 
laws  which  were  adopted  under  the  authority  of  the 
statute  in  question: 

"84.78  Enforcement  of  State  health  laws. 
State  health  authorities  are  authorized  to  enter 
upon  Indian  tribal  lands,  reservations  or  allot- 
ments within  the  respective  States  for  the  pur- 
pose of  making  inspection  of  health  conditions 
looking  to  the  enforcement,  except  as  herein- 
after provided,  of  sanitation  and  quarantine 
regulations  of  the  particular  State  in  like  man- 
ner as  such  regulations  are  enforced  in  the  sur- 
rounding territory.  In  connection  with  and 
prior  to  such  proposed  enforcement,  the  physi- 
cian in  charge  of  each  reservation  shall  sched- 
ule the  State  sanitation  and  quarantine  regula- 
tions which  ought  to  be  enforced  upon  the 
reservation,  together  with  a  statement  of  any 
limitations  and  conditions  which  should  gov- 
ern the  application  of  such  State  regulations. 
Tribal  authorities  and  individual  Indians  shall 
be  afforded  ample  opportunity  to  submit  pro- 
tests or  recommendations  with  respect  to  spe- 
cific State  regulations  thus  proposed  for  exten- 
tion  to  the  reservation.  It  shall  be  the  duty  of 
the  Superintendent  to  transmit  to  the  Secretary 
of  the  Interior  through  the  Commissioner  of 
Indian  Affairs,  the  schedule  of  State  regulations 
thus  posted,  together  with  any  protests  or 
criticisms  made  by  the  Indians  with  respect 
thereto.  Such  State  regulations  as  are  approved 
by  the  Secretary  of  the  Interior  shall  there- 
after be  in  force  upon  the  reservation  subject 
to  such  conditions  as  the  Secretary  may  pre- 
scribe. No  State  law  shall  be  applied  within  the 
jurisdiction  of  any  organized  tribe  which  is  in 
conflict  with  any  ordinance  or  resolution  of  the 
tribe."   (Italics  supplied.) 

This  regulation  embodies  the  principle  that  the 
determination  of  whether  and  in  what  manner  a 
State  health  law  shall  be  enforced  upon  an  Indian 
reservation  depends  upon  the  suitability  of  the  law 
on  the  reservation,  its  effect  on  the  Indians,  and  the 
attitude  of  the  Indians  toward  its  enforcement. 
These  factors  are  essential  for  the  Department  to 


September  7,   1940 


Opinions  of  the  Solicitor 


979 


consider  in  order  properly  to  exercise  its  authority 
under  the  Federal  statute. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  September  4,  1940. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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Synopsis  of 
Solicitor's  Opinion 

Re:  Payment  by  the  Bureau  of  Reclamation  for 
improvements  placed  by  School  District  No. 
30,  State  of  Washington,  on  land  within  the 
Colville  Indian  Reservation  about  to  be 
flooded  for  Columbia  River  reservoir  pur- 
poses. 
Held:  I.  The  land  on  which  the  improvements 
stand  is  tribal  property. 

2.  Title  to  the  improvements  remains  in  the 
school  district  notwithstanding  the  fact  that 
such  improvements  are  located  on  tribal 
property.  This  is  so  because  of  an  implied 
agreement  on  the  part  of  the  Commissioner 
of  Indian  Affairs  that  title  should  remain  in 
the  school  district. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  Town  of  Inchelium,  Washington,  is  to  be 
flooded  by  the  Bureau  of  Reclamation  in  connec- 
tion with  the  construction  of  the  Columbia  River 
Reservoir,  Columbia  Basin  project,  Washington. 
It  is  my  understanding  that  you  have  already  ap- 
proved the  appraisals  for  certain  school  buildings 
within  the  town  which  will  likewise  be  flooded. 
These  buildings  were  erected  by  School  District  No. 
30  of  the  State  of  Washington  on  the  Colville 
Reservation  in  circumstances  to  be  set  out  here- 
inafter. 

Certain  members  of  the  Colville  Indian  Business 
Council  (Inchelium  District)  and  others  are  pro- 
testing against  the  contemplated  payment  of  the 
appraised  value  of  the  buildings  to  the  school 
district.  These  protestants  claim  that  title  to  the 


original  buildings  and  those  later  constructed  is 
vested  in  the  tribe  and  that  the  payment  should  be 
made  to  the  tribe.  They  allege  that  the  land  on 
which  the  buildings  were  erected  was  tribal  land 
and  therefore  any  buildings  erected  thereon  became 
tribal  property. 

You  have  requested  my  opinion  as  to  where  title 
to  these  buildings  lies. 

The  Colville  Reservation  was  established  by  Ex- 
ecutive Order  dated  July  2,  1872.  By  act  of  Congress 
approved  July  1,  1892  (27  Stat.  62),  entitled  "An 
Act  to  Provide  for  the  Opening  of  a  Part  of  the 
Colville  Reservation  in  the  State  of  Washington, 
and  for  other  purposes,"  it  was  provided: 

"That  subject  to  the  reservations  and  allot- 
ment of  lands  in  severalty  to  the  individual 
members  of  the  Indians  of  the  Colville  Reser- 
vation in  the  State  of  Washington  herein  pro- 
vided for,  all  the  following  described  tract  or 
portion  of  said  Colville  Reservation  *  *  *  the 
same  being  a  portion  of  the  Colville  Indian 
Reservation  created  by  Executive  Order  dated 
July  2,  1872,  be,  and  is  hereby  vacated  and  re- 
stored to  the  public  domain,  notwithstanding 
any  Executive  Order  or  other  proceeding 
whereby  the  same  was  set  apart  as  a  reservation 
for  any  Indians  or  bands  of  Indians,  and  the 
same  shall  be  open  to  settlement  and  entry  by 
the  proclamation  of  the  President  of  the  United 
States  and  shall  be  disposed  of  under  the  gen- 
eral laws  applicable  to  the  disposal  of  public 
lands  in  the  State  of  Washington." 

After  providing,  among  other  things,  that  each 
Indian  then  residing  upon  the  portion  of  the  Col- 
ville Indian  Reservation  thereby  vacated  and  re- 
stored to  the  public  domain  should  be  entitled  to 
select  80  acres  of  land,  which  should  be  allotted  to 
each  Indian  in  severalty,  section  8  of  the  act  pro- 
vided: 

"That  nothing  herein  contained  shall  be 
construed  as  recognizing  title  or  ownership  of 
said  Indians  to  any  part  of  the  said  Colville 
Reservation,  whether  that  hereby  restored  to 
the  public  domain  or  that  still  reserved  by  the 
Government  for  their  use  and  occupancy." 

By  the  act  of  March  22,  1906  (34  Stat.  80) ,  Con- 
gress authorized  the  sale  and  disposition  of  surplus 
or  unallotted  lands  within  the  diminished  Colville 
Reservation.  Therein  it  provided  that  lands  not 
allotted  or  reserved  for  Indian  school,  agency,  or 
other  purposes  should  be  classified,  appraised,  and 
opened  for  settlement,  and  that  the  proceeds  of 
such  sales  should  be  deposited  in  the  Treasury  of 
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the  United  States  to  the  credit  of  the  Colville  and 
confederated  tribes  of  Indians  belonging  and  hav- 
ing tribal  rights  on  the  Colville  Reservation  and 
should  be  expended  for  their  benefit,  among  other 
things,  in  the  education  of  said  Indians.  Section  7 
of  this  act  provided  that: 

"Any  of  said  lands  necessary  for  agency, 
school,  and  religious  purposes,  and  any  lands 
now  occupied  by  the  agency  buildings  *  *  * 
on  said  lands  are  hereby  reserved  from  the 
operation  of  this  Act:  Provided,  That  all  such 
reserved  lands  shall  not  exceed  in  the  aggre- 
gate three  sections  and  must  be  selected  in  legal 
subdivisions  conformable  to  the  public  surveys, 
such  selection  to  be  made  by  the  Indian  agent 
of  the  Colville  Agency,  under  the  direction  of 
the  Secretary  of  the  Interior  and  subject  to 
his  approval." 

Section  7  of  the  1906  act  was  amended  by  the  act 
of  August  31,  1916  (39  Stat.  672),  to  read  in  part 
as  follows: 

"That  the  Secretary  of  the  Interior  may 
reserve  from  allotment  or  other  disposition  and 
set  apart  such  lands  of  the  Colville  Reservation 
as  in  his  judgment  may  be  necessary,  said  lands 
not  to  exceed  four  sections  in  all,  for  school, 
agency,  *  *  *  or  administrative  purposes,  said 
land  to  remain  reserved  so  long  as  needed  for 
such  respective  purposes." 

Having  set  out  the  pertinent  facts  relating  to  the 
establishment  and  development  of  the  Colville 
Reservation,  I  shall  now  set  out  the  circumstances 
in  which  the  buildings  in  question  were  placed  on 
land,  title  to  which  was  not  in  such  school  district. 

In  1917,  Day  School  No.  6,  which  had  previously 
been  conducted  by  the  Indian  Service  at  Inchelium, 
was  abolished  and  the  pupils  of  the  school  were 
taken  over  by  the  public  school  at  Inchelium.  The 
Council  Hall  at  Inchelium  was  loaned  to  the  Public 
School  District  No.  30  for  this  purpose  temporarily. 
In  1920,  School  District  No.  30  requested  a  donation 
of  not  more  than  five  acres  of  land  for  school  house 
and  school  ground  purposes.  On  January  14,  1921, 
the  superintendent  of  the  reservation  was  informed 
by  the  Acting  Assistant  Commissioner  of  Indian 
Affairs: 

"You  are  now  advised  that  there  is  no  author- 
ity of  law  under  which  these  tracts  could  be  sold 
unless  they  contain  abandoned  day  or  board- 
ing school  plants  or  abandoned  agency  build- 
ings. In  such  cases  the  buildings  may  be  sold 
at  public  sale  to  the  highest  bidder,  and  also 


not  to  exceed  160  acres  of  land  on  which  such 
plant  or  buildings  may  stand,  under  authority 
of  the  Act  of  February  14,  1920  (41  Stat.  L. 
432). 

"In  view,  however,  of  the  statements  con- 
tained in  the  petition  submitted  it  is  not  be- 
lieved that  the  school  authorities  are  in  a  posi- 
tion to  purchase  any  lands  for  school  purposes 
at  this  time,  and  as  an  alternative  proposition 
it  is  suggested  that  legislation  might  be  ob- 
tained to  authorize  the  issuance  of  fee  patents 
to  the  school  authorities  for  such  lands  as  they 
may  require,  such  legislation  to  contain  a  pro- 
vision that  Indian  children  be  received  in  the 
schools  to  be  maintained  thereon  on  equal 
terms  with  white  children. 

"There  is  inclosed  copy  of  a  draft  of  sug- 
gested legislation  recently  presented  to  Con- 
gress in  connection  with  the  issuance  of  a 
patent  for  land  in  the  Browning  town  site  on 
the  Blackfeet  Reservation,  Montana.  You  are 
requested  to  advise  the  school  authorities  of 
the  purport  of  this  letter  and  submit  such 
further  report  and  recommendations  as  condi- 
tions may  require. 


"Should  you  recommend  that  legislation  be 
obtained  as  suggested,  you  will  also  furnish  a 
definite  description  of  the  lands  desired  and  a 
justification  in  support  of  your  recommenda- 
tion." 

On  November  16,  1921,  the  superintendent  for- 
warded another  petition  by  the  school  district  that 
the  Indian  Office  grant  to  said  school  district  the 
north  500  feet  of  lot  5  in  sec.  5,  T.  32  N.,  R.  37  E., 
W.M.,  for  a  public  school  house  site.  On  December 
9,  1921,  the  Commissioner  of  Indian  Affairs  advised 
the  superintendent: 

"I  will  consider  taking  the  necessary  action 
to  obtain  authority  for  the  transfer  of  title  to 
this  land.  In  the  meantime  you  may  allow  the 
public  school  authorities  the  use  of  this  school- 
house  site." 

On  March  9,  1922,  a  draft  of  a  bill  authorizing  the 
Secretary  of  the  Interior  to  transfer  and  convey  to 
School  District  No.  30  the  north  500  feet  of  lot  5  in 
sec.  5,  T.  32  N.,  R.  37  E.,  W.M.,  was  submitted  to 
the  Chairmen  of  the  Committees  on  Indian  Affairs 
of  the  House  of  Representatives  and  the  United 
States  Senate.  This  bill,  while  introduced  in  the 
Senate  (S.  3287) ,  was  not  passed  by  the  Congress 
and  the  record  does  not  show  that  any  further  at- 
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tempt  was  made  to  secure  its  passage  at  any  subse- 
quent time. 

On  July  31,  1923,  the  superintendent  reported 
that  Day  School  No.  6  at  Inchelium  had  been 
burned.  He  stated  that  the  buildings  were  used 
during  the  past  year  by  the  district  as  a  public 
school  and  that  the  district  carried  insurance  on 
them  in  the  amount  of  $3,800.  Continuing,  he  said: 

"An  adjustment  of  this  insurance  policy  will 
enable  the  district  to  replace  the  buildings  with 
as  good  or  better  structures  than  those  de- 
stroyed. This  action  on  the  part  of  the  District 
will  be  an  additional  reason  for  urging  the 
transfer  of  the  property  to  them  for  school 
purposes.  Authority  is  requested  to  drop  these 
buildings  from  our  property  account." 

On  September  6,  1923,  the  Assistant  Commis- 
sioner of  the  Office  of  Indian  Affairs  requested  the 
superintendent  to  inform  him  by  what  authority 
these  buildings  (Day  School  No.  6)  were  used  as  a 
public  school  by  the  district.  Continuing,  he  said: 

"The  Office  notes  that  the  adjustment  of  the 
insurance  policy  which  amounts  to  $3,800  will 
enable  the  district  to  replace  the  buildings  with 
as  good  or  better  structures  than  those  de- 
stroyed. It  is  assumed  that  the  ownership  of 
the  buildings  to  be  erected  will  revert  to  the 
United  States." 

Replying  to  this  letter  on  September  14,  1923, 
the  superintendent  reported  that  he  had  given  per- 
mission for  the  use  of  the  buildings  by  the  school 
district.  On  October  1,  1923,  the  Assistant  Commis- 
sioner wrote  to  the  superintendent  as  follows: 

"You  are  requested  to  ascertain  definitely 
from  the  public  school  authorities  whether 
they  intend  to  replace  the  buildings  destroyed 
and  upon  receipt  of  this  information,  together 
with  other  essential  facts,  you  will  be  further 
advised." 

Then,  on  October  16,  1923,  the  superintendent  re- 
plied: 

"The  trustees  of  School  District  No.  30,  Ferty 
County,  Wash.,  who  last  year  used  the  Day 
School  buildings  at  No.  6  will  be  compelled  to 
replace  the  buildings  in  order  to  care  for  the 
children  of  the  district.  It  has  not  been  decided 
whether  it  is  advisable  to  build  on  the  same 
site,  that  is  on  Government  land  or  to  build  in 
two  other  places  more  conveniently  located 
with  regard  to  the  school  population.  The  ma- 


jority of  the  children  are  of  Indian  blood  and 
if  there  are  other  sites  which  will  be  better  for 
the  distribution  of  school  facilities  I  see  no 
reason  why  we  should  desire  that  the  buildings 
be  placed  on  Government  grounds.  We  have 
turned  over  the  school  program  to  the  district 
and  were  allowing  the  District  to  use  our  idle 
buildings  to  save  the  expense  of  buildings. 
Our  buildings  burned  after  they  were  vacated 
by  the  district  and  the  district  is  so  far  as  I  can 
see  under  no  obligation  to  rebuild  them  for 
the  Government.  It  is  under  obligation  to  re- 
place the  facilities  for  the  children  and  def- 
initely declares  it  will  do  so.  The  buildings 
were  insured  by  the  district  in  order  to  protect 
themselves  against  any  liability  to  the  Govern- 
ment in  the  event  of  loss  while  in  use  by  the 
District.  No  such  loss  occurred  and  no  liabil- 
ity was  incurred.  The  insurance  policy  how- 
ever was  continuing  in  effect  and  had  the  effect 
of  securing  to  the  children  of  the  District  the 
continued  school  facilities  which  the  taxation  of 
the  District  could  not  furnish. 


"The  Trustees  would  rebuild  the  school  on 
the  site  of  No.  6  if  the  Government  should  de- 
mand it.  I  would  not  demand  it  for  the  reasons 
stated  above.  First,  there  is  no  liability  of  the 
District  to  the  Government  demanding  it.  Sec- 
ond, the  children  of  the  district  will  be  better 
served  by  building  two  schools  in  the  centers  of 
school  population. 

"It  seems  to  me  that  the  logical  thing  for  us 
to  do  is  to  drop  the  buildings  from  our  prop- 
erty and  let  the  Trustees  build  what  they 
please  where  it  will  be  for  the  best  service  to 
the  children  of  the  District  according  to  the 
judgment  of  the  people  of  the  District  as  repre- 
sented by  their  Trustees  and  the  County  Super- 
intendent." 

On  November  5,  1923,  the  Assistant  Commis- 
sioner of  Indian  Affairs  addressed  the  following 
letter  to  the  superintendent: 

"It  appears  from  your  letter  that  it  is  the 
intention  of  the  district  authorities  to  provide 
school  facilities  for  the  Indian  children  of  the 
district,  either  by  erecting  a  school  building  on 
the  site  of  the  one  destroyed  or  by  erecting  two 
schools  in  centers  of  school  population. 

"It  is  believed  that  your  suggestion  to  leave 
this  matter  of  selection  of  sites  to  the  judgment 
of  the  Trustees  is  a  good  one,  and  the  Office 
will  interpose  no  objection  to  the  construction 
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of  the  new  school  or  schools  at  other  places 
than  the  site  of  Day  School  No.  6,  provided  the 
buildings  are  located  where  they  will  be  easily 
accessible  to  the  Indian  pupils  who  will  attend 
the  schools." 

The  record  reveals  no  further  action  on  the  mat- 
ter until  on  February  3,  1927,  when  a  later  super- 
intendent reported  that  the  money  collected  from 
the  insurance  on  Day  School  No.  6  had  been  uti- 
lized in  erecting  a  new  school  on  land  included  in 
the  subagency  grounds  at  Inchelium.  On  February 
11,  1927,  authority  was  given  to  the  superintendent 
to  drop  the  property  designated  as  Day  School  No. 
6  from  his  property  account.  The  superintendent 
was  informed  that  his  statement  that  the  site  on 
which  the  school  now  stood  had  not  been  set  aside 
or  deeded  for  school  purposes  would  be  made  the 
subject  of  a  later  communication. 

It  would  appear  that  the  matter  was  not  given 
any  further  consideration  until  the  question  of  the 
payment  by  the  Reclamation  Service  for  the  prop- 
erty to  be  flooded  arose. 

Turning  now  to  the  contention  that  the  build- 
ings are  located  on  tribal  property  and  that,  there- 
fore, any  payment  for  the  buildings  belongs  *o  the 
tribe,  I  find  that  the  buildings  are  located  on  the 
north  500  feet  of  lot  5  of  sec.  5,  T  32  N.,  R.  37  E., 
W.M.  These  lands  are  within  what  is  known  as  the 
diminished  portion  of  the  reservation,  that  is,  with- 
in that  portion  of  the  reservation  which  was  not 
restored  to  the  public  domain  by  the  1892  act.  They 
are  within  the  Inchelium  subagency  reservation 
which  was  included  in  schedule  of  allotments  and 
reserves  approved  February  5,  1916,  under  author- 
ity of  the  act  of  March  22,  1906,  supra. 

Notwithstanding  the  express  disclaimer  by  the 
Congress  in  section  8  of  the  act  of  July  1,  1892, 
supra,  of  any  recognition  of  title  or  ownership  in 
said  Indians  to  any  part  of  the  Colville  Reserva- 
tion, the  Congress,  by  later  enactments  (especially 
the  act  of  March  22,  1906,  supra) ,  recognized  that 
the  Indians  did  have  tribal  rights  in  the  lands 
within  the  diminished  portion  of  the  reservation. 
See  United  States  v.  Pelican,  232  U.S.  442,  445, 
wherein  the  Supreme  Court  stated: 

"There  can  be  no  doubt  that  the  Colville 
Reservation,  set  apart  by  executive  order  on 
July  2,  1872  (Exec.  Orel.  Ind.  Reserv.  (ed. 
1912),  194,  195;  1  Kappler,  915,  916)  and  re- 
peatedly recognized  by  acts  of  Congress,  was  a 
legally  constituted  reservation.  In  re  Wilson, 
140  U.S.  575,  577." 

The  land  in  question,  being  within  the  diminished 
portion  of  the  reservaton  is,  therefore,  tribal  prop- 
erty. 


Conceding  that  the  land  thus  used  by  the  school 
district  is  tribal  property,  the  next  question  to  be 
considered  is  whether  the  tribe  may  claim  any 
title  to  the  buildings  which  were  erected  thereon. 

The  Indians  base  their  claim  upon  the  naked 
right  of  ownership  of  the  land. 

As  a  fundamental  proposition  of  law  it  may  be 
stated  that  when  one  places  improvements  on  the 
land  of  another  such  improvements  become  the 
property  of  the  owner  of  the  land.  This  statement 
is  subject  to  the  qualification  that  improvements 
may  remain  the  property  of  the  person  placing 
them  on  another's  property  and  the  right  to  remove 
the  buildings  may  likewise  be  retained  by  the  party 
placing  them  on  the  land  if  such  is  the  intention 
of  the  parties. 

In  the  case  of  Fisher  et  al.  v.  Johnson  et  al.,  106 
Iowa  181,  76  N.W.  658,  it  was  said: 

"*  *  *  Where  the  erections  are  made  by 
one  having  no  estate  in  the  land,  and  hence 
no  interest  in  enhancing  its  value,  by  the  per- 
mission or  license  of  the  owner,  an  agreement 
that  the  structures  shall  remain  the  property 
of  the  person  making  them  will  be  implied,  in 
the  absence  of  any  other  facts  or  circumstances 
tending  to  show  a  different  intention." 

In  Merchants'  National  Bank  of  Crookston  v. 
Stanton  et  al.,  55  Minn.  211,  56  N.W.  821,  it  was 
held: 

"Prima  facie,  all  buildings  belong  to  the 
owner  of  the  land  on  which  they  stand  as  part 
of  the  realty.  It  is  only  by  virtue  of  some  agree- 
ment with  the  owner  of  the  land  that  buildings 
can  be  held  by  another  party  as  personal  prop- 
erty. If  erected  wrongfully  or  without  such 
agreement,  they  become  the  property  of  the 
owner  of  the  soil.  But  it  is  entirely  competent 
for  the  parties  to  agree  that  they  shall  remain 
the  personal  property  of  him  who  erects  them, 
and  such  an  agreement  may  be  either  express 
or  implied  from  the  circumstances  under  which 
the  buildings  are  erected." 

Again,  in  the  case  of  Hamlin  v.  Parsons  and 
Wife,  12  Minn.  108,  90  Am.  Dec.  284: 

"Ordinarily,  a  building  is  a  part  of  the  realty 
to  which  it  is  attached,  but  an  exception  to  this 
rule  is  admitted  where  there  is  an  agreement, 
express  or  implied,  between  the  owner  of  the 
real  estate  and  the  proprietor  of  materials  and 
buildings  that  when  annexed  to  the  realty  they 
shall  not  become  part  of  it,  but  shall  still  re- 
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main  the  property  of  the  person  annexing 
them." 

Where  a  person  having  no  estate  in  the  land,  and 
hence  no  interest  in  enhancing  its  value,  erects  a 
building  with  the  permission  or  license  of  the 
owner,  it  has  been  held  that  an  agreement  that  the 
structure  shall  remain  the  personal  property  of  the 
person  placing  it  there  will  be  implied,  in  the  ab- 
sence of  any  other  facts  or  circumstances  tending  to 
show  a  different  intention.  King,  Trustee  v.  Morris, 
76  N.J.  Law.  810,  68  Atl.  162;  Fisher  et  al.  v.  John- 
son et  al,  106  Iowa  181,  76  N.W.  658;  Alberson  v. 
Elk  Creek  Gold  Mining  Co.,  39  Or.  552,  65  Pac. 
978.  See  also  Ballard  on  Real  Property,  Vol.  7,  sec. 
375;  Tiffany,  Vol.  2.  sec.  612,  p.  585;  Corpus  Juris, 
Vol.  31,  sec.  5  on  Improvements;  and  Ruling  Case 
Law,  Vol.  14,  sec.  4  on  Improvements. 

There  are  two  recent  decisions  on  this  point  to 
which  I  should  like  to  call  particular  attention.  In 
the  case  of  School  District  No.  11,  Laramie  County 
v.  Donahue,  97  P.  (2d)  663,  a  State  school  district 
had  erected  a  school  building  on  defendant's  land 
so  located  as  to  afford  convenient  school  attendance 
to  defendant's  children.  There  was  no  formal 
agreement  between  the  parties  and  the  circum- 
stances indicating  any  intention  they  may  have  had 
regarding  the  building  were  more  obscure  than  in 
the  case  under  discussion.  The  court  ruled  that  the 
building  remained  personal  property  and  belonged 
to  the  school  district.  The  court  said,  among  other 
things: 

"*  *  *  it  is  evident  that  the  School  District, 
being  a  mere  temporary  tenant  or  licensee,  so 
far  as  the  location  of  the  building  is  concerned 
on  the  land  where  it  was  placed,  it  had  an  im- 
plied right  to  remove  such  building  at  any  time 
it  saw  fit  to  do  so." 

In  Inland  Finance  Co.  v.  Standard  Salmon 
Packers,  7  Alaska  131,  the  court  had  under  consider- 
ation the  ownership  of  a  dock  which  had  been  built 
on  tide  lands.  The  party  erecting  the  dock  held  a 
permit  from  the  United  States  which  gave  the  per- 
mittee the  right  to  remove  the  buildings  and  other 
structures,  but  it  was  contended  that  the  dock  was 
located  outside  of  the  permit  area.  The  court  said: 

"If  the  dock  is  without  the  tract  of  land  in- 
cluded in  the  Forest  Service  permit,  and  in  or 
upon  the  tide  lands  and  water  of  Tenakee  In- 
let, it  was  placed  there  by  the  Standard  Salmon 
Packers,  Inc.,  as  a  part  of  the  adjoining  plant 
for  the  purpose  of  canning  and  exporting  sal- 
mon, under  an  implied  license  from  the  United 
States,  holding  the  land  in  trust  for  the  future 


state.  The  dock  would  be  in  the  nature  of  a 
trade  fixture,  erected  for  the  purpose  of  carry- 
ing on  the  business  of  canning  salmon,  and  the 
United  States  at  any  time,  through  its  proper 
executive  officers,  might  cause  the  structures  to 
be  removed;  but,  having  impliedly  consented  to 
the  erection  of  the  dock  and  the  buildings 
thereon  for  the  purpose  stated,  an  agreement 
that  such  structures  might  be  removed  by  the 
person  erecting  the  same  is  implied.   *    *   *" 

See  also  Kay  County  Gas  Co.  v.  Bryant,  276  Pac. 
218,  in  which  one  who  erected  improvements  such 
as  a  power  house,  pump  house,  warehouse  and  cot- 
tages on  Indian  land  under  a  permit  issued  by  the 
Interior  Department  retained  title  to  the  improve- 
ments. 

Consent  to  occupancy  may  be  inferred  from 
actual  possession  with  the  knowledge  of  the  owner, 
in  the  absence  of  objection.  Fisher  et  al.  v.  Johnson 
et  al.,  106  Iowa  181,  76  N.W.  658. 

It  is  obvious  that  at  the  time  the  buildings  in 
question  were  placed  on  the  land  the  school  dis- 
trict was  not  a  trespasser.  That  it  occupied  the  land 
in  the  first  instance  with  the  consent  of  the  Commis- 
sioner is  shown  by  the  Commissioner's  letter  of  De- 
cember 9,  1921,  wherein  he  authorized  the  Super- 
intendent to  allow  the  school  district  to  use  the 
land.  When  informed  by  the  Superintendent  that 
it  had  not  yet  been  decided  by  the  school  district 
whether  to  build  on  the  site  of  the  burned  build- 
ings (tribal  land)  ,  or  elsewhere,  the  Commissioner 
acquiesced  in  the  suggestion  that  the  selection  of 
the  site  be  left  to  the  judgment  of  the  trustees.  They 
elected  to  build  on  the  tribal  land.  This  was  not 
only  within  the  permission  given,  but  the  district 
continued  without  objection  to  use,  occupy  and  im- 
prove the  property  over  a  long  period  of  years. 

There  is  nothing  in  the  record  to  sustain  a  find- 
ing that  the  district  intended  to  enhance  the  value 
of  the  lands  for  the  benefit  of  the  Indians  or  the 
Government.  The  Commissioner  did  assume  in 
1923  that  title  to  the  buildings  to  be  erected  in 
place  of  those  destroyed  would  revert  to  the  United 
States.  What  the  Commissioner  had  in  mind  appar- 
ently was  that  upon  abandonment  or  cessation  of 
use  of  the  property  by  the  district  for  school  pur- 
pose, the  title  would  then,  and  not  before,  vest  in 
the  United  States.  In  the  meantime,  the  title  to  the 
buildings  would,  of  course,  remain  in  the  district. 
The  record  contains  no  evidence  of  acquiescence  or 
confirmation  of  this  assumption  by  the  district.  In 
fact,  this  assumption  was  made  prior  to  the  time  the 
Commissioner  acquiesced  in  the  erection  of  build- 
ings on  tribal  land  for  the  purpose  of  providing 
school  facilities  to  replace  those  destroyed  by  fire 
and  at  a  time  when  the  Commissioner  was  not  fully 
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informed  in  the  matter.  When  the  Commissioner 
acquiesced  in  the  construction  of  new  school  facil- 
ities on  tribal  land,  no  assertion  regarding  title  to 
any  buildings  to  be  erected  was  made.  Other  factors, 
such  as  the  failure  at  any  time  to  carry  the  buildings 
in  the  property  accounts  of  the  Superintendent  and 
the  efforts  to  obtain  legislation  authorizing  the  con- 
veyance of  title  to  the  site  of  the  buildings  to  the 
district,  indicate  the  general  understanding  of  the 
parties  that  the  buildings  should  belong  to  the 
party  whose  funds  were  used  in  erecting  them. 

While  the  record  of  the  entire  transaction,  vague 
as  it  is,  supports  rather  than  detracts  from  the  view 
that  the  understanding  of  the  parties  was  that  the 
buildings  should  remain  the  property  of  the  school 
district,  it  is  unnecessary  to  make  a  definite  finding 
on  that  point.  In  any  event,  it  cannot  be  said  that 
there  was  any  agreement,  oral  or  otherwise,  that  the 
buildings  should  become  the  property  of  the  owner 
of  the  soil.  Without  such  an  agreement  or  other 
circumstance  showing  a  different  intention,  the  au- 
thorities cited  above  fully  support  the  view  that  the 
buildings  remain  the  property  of  the  person  erect- 
ing them  where  such  action  is  taken  with  the  per- 
mission or  license  of  the  owner  of  the  land. 

The  authority  to  grant  such  permission  seems  to 
be  clear. 

As  pointed  out  above,  the  Congress  expressly  au- 
thorized the  setting  apart  of  lands  for  school, 
agency,  and  other  purposes,  and  the  lands  were  so 
set  apart  by  the  Secretary  of  the  Interior  acting 
under  the  authority  of  the  1906  act.  The  lands  were 
used  for  a  purpose  contemplated  by  that  act. 
Whether  or  not  such  lands  were  to  be  used  by  the 
Federal  Government  itself  for  educational  purposes 
or  by  the  Federal  Government  in  cooperation  with 
a  State  agency  for  the  same  purposes  seems  to  me 
to  be  immaterial. 

Section  2,  title  25,  United  States  Code,  provides: 

"The  Commissioner  of  Indian  Affairs  shall, 
under  the  direction  of  the  Secretary  of  the  In- 
terior, and  agreeably  to  such  regulations  as  the 
President  may  prescribe,  have  the  management 
of  all  Indian  affairs  and  all  matters  arising  out 
of  Indian  relations." 

In  my  opinion,  the  express  statutory  authority 
contained  in  the  act  of  Congress  approved  March 
22,  1906,  supra,  as  amended  by  the  act  approved 
August  31,  1916,  supra,  coupled  with  the  general 
authority  given  in  section  2,  title  25,  United  States 
Code,  was  sufficient  to  enable  the  Commissioner  of 
Indian  Affairs  to  permit  the  school  district  to  use 
the  reserved  lands  for  the  purpose  of  building  and 
operating  a  school  at  which  Indian  children  would 
be  privileged  to  obtain  educational  training. 


There  is  one  other  factor  in  this  case  which 
should  be  mentioned.  That  is  the  fact  that  some  of 
the  improvements  which  were  placed  on  this  land 
were  constructed  with  money  obtained  by  the 
school  district  by  reason  of  an  insurance  policy 
which  the  district  carried  on  Day  School  No.  6, 
which  was  Government  property.  It  is  my  opinion 
that  title  to  any  of  the  buildings  erected  with  this 
money  is  likewise  in  the  school  district.  It  is  clear 
that  the  fire  which  caused  the  destruction  of  the 
Government  property  occurred  during  the  summer 
months  when  the  school  district  was  not  using  the 
property,  and  that  it  was  caused  through  no  fault 
of  the  school  district.  Since  the  school  district  had 
no  title  to  the  Government  property  but  only  the 
right  to  use  the  same,  the  money  which  it  received 
from  the  insurance  company  must  represent  reim- 
bursement for  the  loss  of  the  use  of  the  building 
rather  than  the  loss  of  the  building  itself.  The  In- 
dian Office,  through  the  usual  policy  of  not  insuring 
Government  property,  was  compelled  to  bear  the 
loss  of  the  building  at  the  time  it  burned.  The 
Commissioner  authorized  the  dropping  of  the 
burned  building  from  the  property  account  of  the 
agency  without  any  attempt  to  substitute  therefor 
any  of  the  buildings  subsequently  placed  on  the 
land  with  the  money  the  school  district  received  by 
reason  of  this  insurance. 

Therefore,  it  is  my  opinion  that  the  tribe  has  no 
valid  claim  to  any  part  of  the  payment  to  be  made 
by  the  Bureau  of  Reclamation  by  reason  of  the 
flooding  of  the  school  buildings.  Title  to  the  build- 
ings is  in  the  school  district. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 

Approved:  September  7,  1940. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


Trust  Allotments— Authority  of 
Secretary  to  Partition 


September  9,  1940. 

Syllabus 

Re:  Authority  of  the  Secretary  of  the  Interior  to 
partition    trust    allotments    of   deceased    In- 
dians. 
Held:   1.    Under  sees.  372  and  378,  Title  25,  U.S.C., 
the  Secretary's  authority   to   partition  is 
predicated  on  finding  that  land  is  capable 
of  partition  to  advantage  of  heirs. 
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2.  The  Secretary  may  proceed  with  partition 
without  consent  of  heirs  where  he  finds 
one  or  more  Indian  heirs  incompetent  to 
manage  their  own  affairs. 

3.  Notice  and  opportunity  to  be  heard 
should  be  given  to  all  claiming  interest  in 
allotment  before  action  is  taken  by  Secre- 
tary on  petition  by  some  of  the  heirs  for 
partition  of  the  land. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  a  letter 
dated  August  1,  1940,  addressed  to  the  Superinten- 
dent of  the  Shawnee  Agency  regarding  the  proposed 
partition  of  land  allotted  to  Alex  Gibson,  deceased 
absentee  Shawnee  allottee  No.  438.  I  also  attach  a 
letter  dated  August  27,  1940,  from  the  Department 
of  Justice  enclosing  copies  of  a  memorandum  dated 
December  31,  1936,  relative  to  the  case  entitled 
United  States  v.  Willard  Johnston,  No.  1823  Equity, 
then  pending  in  the  United  States  District  Court 
for  the  Western  District  of  Oklahoma. 

Your  particular  attention  is  directed  to  that  part 
of  the  attached  memorandum,  beginning  with  the 
third  paragraph  on  page  8  thereof,  which  discusses 
the  authority  of  the  Secretary  of  the  Interior  to 
partition  trust  allotments  of  deceased  Indians.  You 
will  note  that  under  the  provisions  of  sections  372 
and  378  of  Title  25,  United  States  Code,  the  Secre- 
tary's authority  to  partition  is  predicated  upon  a 
finding  by  him  that  the  lands  which  the  partition 
would  affect  are  capable  of  partition  to  the  advan- 
tage of  the  heirs.  Under  the  interpretation  of  these 
statutes  by  the  Attorney  General,  the  Secretary  may 
proceed  with  the  partition  without  consent  of  the 
heirs  where  he  has  found  that  one  or  more  of  the 
Indian  heirs  are  incompetent  to  manage  their  own 
affairs. 

Your  attention  is  directed  also  to  the  suggestion 
made  in  the  memorandum  that  notice  and  oppor- 
tunity to  be  heard  should  be  given  to  all  those 
claiming  an  interest  in  the  inherited  allotment  be- 
fore any  action  is  taken  by  the  Secretary  on  any 
petition  by  sons  of  the  heirs  for  the  partition  of 
the  land. 

As  the  Secretary  must  act  in  strict  compliance 
with  the  directions  of  the  statutes  in  order  to  give 
validity  to  the  partition  proceedings,  I  suggest  that 
the  Superintendent  be  instructed  to  submit  data 
upon  which  the  Secretary  may  base  his  findings  as 
to  whether  or  not  the  lands  in  question  are  capable 
of  being  partitioned  to  the  advantage  of  the  heirs, 
and  as  to  the  competency  or  incompetency  of  the 
heirs.  The  Superintendent  should  also  be  instructed 
to  serve  notice  on  the  administrator  of  the  estate 


of  Willard  Johnston  that  a  petition  for  partition  of 
the  allotment  of  Alex  Gibson  has  been  made  by 
the  other  heirs  to  the  allotment  and  that  he  will 
be  given  a  reasonable  time  within  which  to  be 
heard  as  to  whether  or  not  such  petition  should  be 
granted. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Secretarial  Authority  to  Issue  Law  and 
Order  Regulations— Statutes  and  Decisions 

September  20,  1940. 

Mr.  Lawrence  E.  Lindley, 

General  Secretary,  Indian   Rights  Association, 

301  South  17th  Street, 

Philadelphia,  Pennsylvania. 

My  Dear  Mr.  Lindley: 

In  your  letter  of  August  30  to  Mr.  Felix  Cohen 
you  asked  him  to  outline  the  legal  authority  of  the 
Secretary  of  the  Interior  to  issue  the  law  and  order 
regulations  approved  on  November  27,  1935.  I  am 
replying  to  this  letter  in  Mr.  Cohen's  stead  as  the 
communication  is  one  of  interest  to  this  office. 

In  an  extensive  Solicitor's  memorandum  dated 
February  28,  1935,  there  was  analyzed  the  authority 
of  the  Secretary  of  the  Interior  to  issue  law  and 
order  regulations  generally,  including  the  original 
departmental  law  and  order  regulations  promul- 
gated in  1884  and  1904,  as  well  as  the  proposed 
1935  revision.  The  following  statement  is  a  brief 
survey  of  the  findings  made  in  this  memorandum. 

The  authority  of  the  Department  to  promulgate 
law  and  order  regulations  was  found  to  rest,  in  the 
first  instance,  on  the  statutory  power  of  the  Depart- 
ment to  make  regulations  dealing  with  Indian 
affairs  (Rev.  Stat.  sec.  161,  5  U.S.C.A.  sec.  22;  Rev. 
Stat.  sec.  441,  5  U.S.C.A.  sec.  485;  Rev.  Stat.  sec. 
463,  25  U.S.C.A.  sec.  2;  Rev.  Stat.  sec.  465,  25 
U.S.C.A.  sec.  9;  Rev.  Stat.  sec.  2058,  25  U.S.C.A. 
sec.  31). 

The  exercise  of  the  authority  to  make  regulations 
governing  the  conduct  of  Indians  was  shown  to  be 
directly  upheld  in  the  case  of  United  States  v. 
Clapox,  35  Fed.  575  (D.C.  Ore.  1883) ,  which  de- 
scribed the  courts  of  Indian  offenses  established 
under  the  regulations  as  "mere  educational  and 
disciplinary  instrumentalities  by  which  the  govern- 
ment of  the  United  States  is  endeavoring  to  im- 
prove and  elevate  the  condition  of  these  dependent 
tribes  to  whom  it  sustains  the  relation  of  guardian." 
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Other  cases  were  discussed  which  supported  the  au- 
thority of  the  Department  to  make  law  and  order 
regulations  by  indicating  that  if  such  regulations 
had  existed  in  the  case  before  the  court  the  outcome 
of  the  case  would  have  been  affected.  John  Bad 
Elk  v.  United  States,  177  U.S.  529;  United  States  v. 
Crook,  5  Dillon  453,  25  Fed.  Cas.  No.  14891  (C.C. 
Neb.  1879)  ;  Ex  parte  By-a-lil-le,  12  Ariz.  150,  100 
Pac.  450;  Albert  Wiley  v.  Keokuk,  6  Kans.  94; 
Deragon  v.  Sero,  137  Wis.  276,  118  N.W.  839.  Addi- 
tional support  was  contained  in  such  cases  as  United 
States  v.  Mullin,  71  Fed.  682  (D.C.  Neb.  1895) 
which  recognized  the  authority  of  Indian  police- 
men to  carry  out  the  regulations  of  the  Department 
on  Indian  reservations,  and  supporting  dictum  by 
the  Supreme  Court  was  quoted  from  the  case  of 
United  States  v.  Quiver,  241  U.S.  602,  which  recog- 
nized that  crimes  by  Indians  had  always  been  left 
by  Congress  "to  the  tribal  customs  and  laws  and  to 
such  preventive  and  corrective  measures  as  reason- 
ably could  be  taken  by  the  administrative  officers." 
Moreover,  no  case  was  found  denying  the  authority 
of  the  Department  in  this  regard. 

While  the  issuance  of  departmental  regulations 
governing  the  conduct  of  Indians  was  thus  found 
to  be  sanctioned  by  the  courts,  greatest  reliance  was 
placed  on  the  sanction  and  authorization  given  such 
regulations  by  Congress.  The  Indian  police  were 
first  organized  under  the  Indian  appropriation  act 
of  May  27,  1878  (20  Stat.  63,  86)  ,  which  provided 
for  Indian  police  to  be  employed  in  "maintaining 
order,"  and  in  every  appropriation  act  since  that 
time  Congress  supplied  appropriations  for  them. 
Likewise,  after  the  establishment  in  1883  by  the 
Department  of  courts  of  Indian  offenses  Congress 
regularly  appropriated  funds  for  the  pay  of  judges 
of  these  courts.  Moreover,  Congress  recognized  the 
functioning  of  the  Indian  police  and  the  Indian 
courts  in  the  act  of  August  1,  1914  (38  Stat.  586,  25 
U.S.C.A.  sec.  200)  ,  which  provided  that  whenever 
an  Indian  shall  be  incarcerated  in  the  agency  jail 
or  any  other  place  of  confinement  on  an  Indian 
reservation  a  record  of  the  offense  shall  be  sub- 
mitted to  the  Superintendent  and  made  a  part  of 
the  records  of  the  agency  office.  After  the  passage  of 
this  act  the  Indian  Office  immediately  required  a 
formal  record  to  be  kept  of  all  proceedings  before 
the  courts  of  Indian  offenses  (Circular  No.  890, 
August  5,  1914) . 

As  a  matter  of  judicial  decision,  the  fact  of  ap- 
propriation to  carry  out  an  administrative  activity 
is  recognized  to  provide  authorization  for  the  con- 
tinuance of  such  activity  (United  States  v.  Birdsall, 
233  U.S.  223) .  Furthermore,  even  if  no  appropri- 
ations had  been  made,  as  a  principle  of  administra- 
tive law,  a  court  would  assume  congressional  ap- 
proval from  a  long-continued  acquiescence  by  Con- 


gress in  the  exercise  of  a  power  by  the  Department 
(United  States  v.  Midwest  Oil  Co.,  236  U.S.  459)  . 
At  the  time  of  the  1935  revision  of  the  law  and 
order  regulations,  such  regulations  had  existed  in 
some  form  for  more  than  50  years. 

Authority  for  the  law  and  order  regulations  was 
found,  in  addition,  in  the  power  of  the  Indian 
tribes  to  preserve  internal  order  and  to  regulate  the 
conduct  of  their  members.  Ex  parte  Crow  Dog,  109 
U.S.  556;  United  States  v.  Quiver,  241  U.S.  603.  As 
the  tribal  organizations  were  weakened  by  various 
policies  of  the  Federal  Government,  it  became 
necessary  for  the  Indian  Office  to  stimulate  tribal 
judicial  action  by  the  appointment  of  tribal  digni- 
taries as  judges  and  to  carry  a  greater  burden  of 
the  administration  of  tribal  law.  The  Indian  courts 
were  recognized  from  the  beginning  as  having  au- 
thority, as  tribal  agencies,  to  apply  tribal  law  wher- 
ever Federal  law  and  regulations  did  not  exist. 

I  trust  that  the  foregoing  outline  of  the  legal  au- 
thority of  the  Department  in  the  matter  of  law  and 
order  regulations  is  adequate  for  your  purposes. 

Frederic  L.  Kirgis, 

Acting  Solicitor. 


Citizenship  Status  of  an  Indian  Born  in 
Metlakatla,  Canada,  on  March  10,  1906 

September  27,  1940. 

George  W.  Folta,  Esq., 

Counsel  at  Large,  Department  of  the  Interior, 

Juneau,  Alaska 

My  Dear  Mr.  Folta: 

Reference  is  made  to  your  opinion  of  September 
7,  1940,  No.  13,  dealing  with  the  citizenship  status 
of  Laurence  Faber,  an  Indian  who  was  born  in 
Metlakatla,  Canada,  on  March  10,  1906. 

It  appears  from  the  facts  set  forth  in  your  opinion 
that  Josiah  Booth,  the  father  of  the  Indian  in  ques- 
tion, was  born  in  Seattle,  Washington,  on  Decem- 
ber 23,  1874,  to  Canadian  Indian  parents.  You 
stated  it  to  be  your  opinion  that  Laurence  Faber 
did  not  become  a  citizen  under  Revised  Statutes, 
section  1993,  for  the  reason  that  his  father,  Josiah 
Booth,  was  not  a  citizen  in  1906,  the  year  of  Lau- 
rence's birth.  You  also  stated  that  although  Josiah 
Booth  may  have  become  a  citizen  in  1934  under  the 
Metlakatla  citizenship  statute  (48  Stat.  667)  ,  his 
son  did  not  become  a  citizen  at  that  time  since  the 
derivative  citizen  statute  of  1907  (34  Stat.  1229) 
affects  the  status  of  minors  only  and  does  not  con- 
fer citizenship    upon    persons   who   have    attained 
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their  majority  at  the  time  of  the  naturalization  of 
the  parent.  You  further  stated  that  under  the  In- 
dian naturalization  statute  of  1924  (43  Stat.  253) 
Laurence  Faber  did  not  become  a  citizen  since  that 
statute  confined  its  operation  to  "all  Indians  born 
within  the  territorial  limits  of  the  United  States." 

I  agree  with  all  of  the  foregoing  conclusions 
reached  by  you.  Nevertheless,  I  believe  that  your 
ultimate  conclusion  as  to  the  citizenship  of  Lau- 
rence Faber  is  mistaken.  Since  he  was  born  in  the 
United  States,  the  act  of  1924,  not  the  act  of  1934, 
conferred  citizenship  on  Josiah  Booth,  the  father 
of  Laurence  Faber.  The  act  of  1934  did  not,  of 
course,  have  reference  to  Indians  who  were  already 
citizens.  In  1924  Laurence  Faber  was  a  minor  18 
years  of  age.  Presuming  as  I  must  from  the  facts  set 
forth  by  you  that  he  was  permanently  residing  in 
Alaska,  either  on  June  2,  1924,  the  day  when  Josiah 
Booth  became  naturalized,  or  else  that  he  began  to 
reside  permanently  in  Alaska  at  some  time  subse- 
quent to  June  2,  1924,  but  prior  to  March  10,  1927, 
the  day  when  he  attained  his  majority  (Compiled 
Laws  of  Alaska,  1933,  sec.  1161),  it  must  be  con- 
cluded that  Laurence  Faber  is  a  citizen  under  the 
terms  of  the  1907  statute. 

Unless  you  disagree  with  the  conclusion  I  have 
reached,  in  which  event  I  shall  be  pleased  to  con- 
sider any  comments  you  may  care  to  make,  I  suggest 
that  you  advise  the  interested  parties  as  soon  as  pos- 
sible that  Laurence  Faber  is  a  citizen  of  the  United 
States. 

For  your  information  I  enclose  two  memoranda 
of  recent  date  concerning  the  citizenship  status  of 
certain  Indians  born  in  Canada. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Secretarial  Authority  Regarding 

Rescission  of  Only  a  Portion  of 

Prior  Approved  Resolution 

September  28,  1940. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

There  is  returned  herewith  for  your  further  con- 
sideration a  proposed  letter  to  the  Chairman  of  the 
Papago  Tribal  Council  approving  in  part  and  re- 
scinding in  part  Resolution  No.  117  of  that  council. 

Article  V,  section  6,  of  the  constitution  of  the 
Papago  Tribe  provides  that  the  Superintendent  and 
the  Secretary  of  the  Interior  have  power  to  approve 
or  rescind  a  resolution.  No  power  is  conferred  to 
approve  part  of  a  resolution  and  rescind  another 


part.  It  is  my  opinion,  therefore,  that  the  Depart- 
ment has  no  more  right  to  rescind  a  portion  of  a 
tribal  enactment  than  has  the  President  with  re- 
spect to  Congressional  legislation  or  State  governors 
with  respect  to  State  legislation  generally. 

Whether  Resolution  No.  117  which  has  already 
been  approved  by  the  Superintendent  of  the  reser- 
vation should  be  rescinded  in  toto  is  primarily  a 
question  of  policy.  If  the  expenditure  of  the  Re- 
habilitation trust  funds  proposed  by  the  tribe  repre- 
sents a  deviation  from  an  already  agreed  program, 
that  fact  should  be  pointed  out  in  justification  for 
the  Department  rescinding  the  resolution  on  the 
ground  that  it  considers  that  the  funds  are  not  prop- 
erly being  used  for  the  relief  of  needy  Indians,  as- 
suming you  determine  rescission  to  be  necessary.  If 
the  tribal  funds  involved  were  not  held  under  trust 
for  definite  purposes,  a  rescission  of  a  resolution 
covering  the  use  of  tribal  funds  because  the  Depart- 
ment considered  the  funds  could  better  be  used 
elsewhere  would  make  negligible  the  difference  be- 
tween Government  and  tribal  funds. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Legal  Procedures  Regarding  Sterilization 

October  7,  1940. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

In  connection  with  the  attached  letter  to  Super- 
intendent Fredenberg  concerning  the  sterilization 
of  Indians,  I  have  a  suggestion  for  your  consider- 
ation relating  to  the  first  method  proposed  in  the 
letter. 

The  first  method  would  authorize  a  sterilization 
operation  with  the  consent  of  the  Indian  concerned, 
or,  if  he  is  a  minor  or  is  mentally  incompetent,  with 
the  consent  of  his  parents  or  guardian.  However,  in 
view  of  the  gravity  of  the  operation  and  the  fact 
that  the  operation  may  be  only  secondarily  for  the 
benefit  of  the  individual  and  primarily  for  the 
benefit  of  society,  I  believe  the  first  method  pro- 
posed in  the  letter  should  be  limited  to  cases  where 
the  consent  of  the  Indian  himself  is  obtained.  If  he 
is  a  minor  or  is  mentally  incompetent,  then  the 
consent  of  his  parents  or  guardian  could  be  ob- 
tained in  addition  to,  rather  than  in  substitution 
for,  his  consent.  I  do  not  contend  that  this  consent 
is  a  universal  requirement  in  sterilization  laws 
where  operations  without  compulsory  process  are 
concerned.  I  note,  for  example,  that  the  Montana 
law  would  permit  an  operation  solely  with  the  con- 
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sent  of  the  guardian  or  next  of  kin  of  a  feeble- 
minded person.  (Mont.  Rev.  Code,  1935,  sec. 
1444.6.)  However,  the  Oregon  law,  which  is  the 
relevant  law  in  this  case,  does  provide  for  consent 
of  both  the  individual  concerned  and  his  guardian 
or  next  of  kin  if  he  is  feeble-minded  or  insane. 
(Ore.  Code,  1930,  sec.  68-1406.) 

If  you  concur  in  this  point  of  view,  I  suggest  that 
the  paragraph  numbered  (1)  on  the  first  page  of 
the  letter  be  revised  to  read  as  follows: 

"If  the  consent  of  the  Indian  concerned  is 
obtained,  as  provided  in  section  84.43  of  title 
25  of  the  Code  of  Federal  Regulations,  the 
operation  may  be  performed  in  accordance  with 
the  same  procedures  as  are  followed  for  oper- 
ations on  Indians  for  other  purposes.  In  view 
of  the  character  and  gravity  of  a  sterilization 
operation,  if  the  Indian  concerned  is  a  minor 
or  is  mentally  incompetent,  the  consent  of  a 
parent  or  guardian  alone,  as  provided  in  section 
84.43,  will  not  be  considered  sufficient,  but  the 
consent  of  the  parent,  guardian,  or  next  of  kin, 
as  may  be  most  appropriate,  shall  be  obtained 
as  well  as  the  consent  of  the  Indian  concerned. 
The  procedures  which  may  be  followed  in  the 
event  such  consent  is  not  obtained  are  dis- 
cussed in  the  next  paragraph.  In  addition  to 
the  required  consent,  the  recommendation  of 
Dr.  Jens  of  the  Indian  Service  should  be  ob- 
tained for  any  sterilization  operation  and  a 
full  and  complete  history  of  the  case  should 
be  submitted  to  this  office  for  advance  ap- 
proval." 

Nathan  R.  Margold, 

Acting  Solicitor. 


Kiowa  Indian  Hospital— Alcohol  for 

Medicinal  Purposes— Power  of  Oklahoma 

to  Require  Permit 


M-30984 


October  9,  1940. 


Syllabus 


Re:  Whether  the  State  of  Oklahoma  may  forbid 
importation  of  alcohol  for  medical  use  at 
the  Kiowa  Indian  Hospital  or  require  the 
hospital  to  secure  a  permit,  pay  fees  therefor 
and  comply  with  State  regulations  in  order 
to  import  alcohol  for  medical  use  at  that 
hospital. 
Held:  The  State  of  Oklahoma  is  without  authority 
to  require  the  Kiowa  Indian  Hospital  to  se- 


cure a  permit,  pay  fees  therefor  and  comply 
with  State  regulations,  in  order  to  import 
alcohol  for  medical  use  at  that  hospital;  nor 
may  the  State  of  Oklahoma  forbid  such 
importation. 

Memorandum  to  the  Purchasing  Office. 

This  is  in  reply  to  the  request  of  August  29  by 
Acting  Purchasing  Officer  Wood  for  advice  as  to 
whether  the  State  of  Oklahoma  may  legally  require 
the  Kiowa  Indian  Hospital,  Lawton,  Oklahoma,  to 
secure  a  permit,  pay  specified  fees  therefor  and  com- 
ply with  certain  regulations,  as  specified  in  the 
State  act  of  March  2,  1939,  Okla.  Sess.  Laws,  1939, 
ch.  16,  House  Bill  No.  264,  37  Okla.  States.  Ann., 
sees.  41-48,  prior  to  importing  alcohol  for  medicinal 
use  at  that  hospital. 

Under  the  Constitution,  the  United  States  is 
vested  with  plenary  powers  in  the  administration 
of  Indian  affairs.  United  States  v.  McGoxvan,  302 
U.S.  535,  538  (1938)  ;  Perrin  v.  United  States,  232 
U.S.  478,  486  (1914)  ;  Gritts  v.  Fisher,  224  U.S.  640, 
642  (1912)  ;  United  States  v.  Thomas,  151  U.S.  577, 
585  (1894)  .  The  Kiowa  Indian  Hospital  is  a  Fed- 
eral institution  administered  directly  by  the  Office 
of  Indian  Affairs  of  this  Department  and  is  clearly 
an  integral  portion  of  the  Federal  Government. 
The  alcohol  to  be  used  for  medical  purposes  at  that 
hospital  by  the  Office  of  Indian  Affairs  is  paid  for 
by  appropriations  authorizing  and  directing  the 
purchase  of  necessary  supplies  for  the  various  In- 
dian hospitals,  including  the  Kiowa  Indian  Hospi- 
tal, for  the  conservation  of  health  among  Indians. 
(1941  Interior  Department  Appropriation  Act,  Pub. 
No.  640,  76th  Cong.,  3d  sess.,  pp.  23-25,  slip  copy.) 
Estimates  for  the  purchase  of  alcohol  for  medical 
use  at  these  hospitals  have  been  included  in  the  de- 
tailed estimates  of  the  hospital  needs  submitted  to 
Congress  and  the  appropriations  were  enacted  with 
direct  reference  to  these  estimates.  Congress  has 
therefor  in  effect  authorized  and  directed  the  use  of 
alcohol  for  medical  purposes  at  that  hospital.  Ohio 
v.  Thomas.  173  U.S.  276,  282  (1899).  Clearly,  in 
complying  with  this  duty,  the  Office  of  Indian 
Affairs  is,  in  the  purchase  of  supplies  necessary  for 
the  proper  management  of  this  hospital,  engaged 
in  the  internal  administration  of  a  Federal  institu- 
tion. It  is  well  settled  that  every  governmental 
agency  lawfully  employed  by  the  United  States  in 
the  exercise  of  its  lawful  and  constitutional  govern- 
mental authority  is  necessarily  exempt  from  State 
taxation,  regulation  or  interference. 

Ohio  v.  Thomas,  173  U.S.  276  (1899) ; 
Johnson  v.  Maryland,  254  U.S.  51    (1920)  ; 
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Easton  v.  Iowa,  188  U.S.  220  (1903)  ; 
McCullough   v.  Maryland,   17  U.S.    (6   Wheat.) 

316  (1819); 
Federal  Land  Bank   v.   Crosland,   261    U.S.    374 

(1923) ; 
Clalla?7i  County  v.   United  States,  263  U.S.  341 

(1923) ; 
Osborn   v.   Bank    of   United   States,   22   U.S.     (9 

Wheat.)    738    (1824); 
Tennessee  v.  Davis,  100  U.S.  257   (1879)  ; 
Van  Brocklin   v.    Tennessee,   117   U.S.    151,    155 

(1886) . 

Directly  pertinent  is  the  case  of  Ohio  v.  Thomas, 
173  U.S.  276,  283  (1899),  involving  the  power  of 
the  State  to  regulate  the  use  of  oleomargarine  at  a 
Federal  institution,  in  which  the  Supreme  Court 
declared: 

"Whatever  jurisdiction  the  State  may  have 
over  the  place  or  ground  where  the  institution 
is  located,  it  can  have  none  to  interfere  with 
the  provision  made  by  Congress  for  furnishing 
food  to  the  inmates  of  the  home,  nor  has  it 
power  to  prohibit  or  regulate  the  furnishing 
of  any  article  of  food  which  is  approved  by  the 
officers  of  the  home,  by  the  board  of  managers 
and  by  Congress.  Under  such  circumstances  the 
police  power  of  the  State  has  no  application. 

"We  mean  by  this  statement  to  say  that  Fed- 
eral officers  who  are  discharging  their  duties 
in  a  State  and  who  are  engaged  as  this  appellee 
was  engaged  in  superintending  the  internal 
government  and  management  of  a  Federal  in- 
stitution, under  the  lawful  direction  of  its 
board  of  managers  and  with  the  approval  of 
Congress,  are  not  subject  to  the  jurisdiction 
of  the  State  in  regard  to  those  very  matters  of 
administration  which  are  thus  approved  by 
Federal  authority." 

It  is  therefore  important  to  consider  whether  this 
conclusion  is  rendered  untenable  by  virtue  of  the 
power  conferred  on  the  States  by  the  Twenty-first 
Amendment  to  the  United  States  Constitution.  Sec- 
tion 2  of  that  Amendment  provides  as  follows: 

"The  transportation  or  importation  into  any 
State,  Territory,  or  possession  of  the  United 
States  for  delivery  or  use  therein  of  intoxicat- 
ing liquors,  in  violation  of  the  laws  thereof,  is 
hereby  prohibited." 

The  power  thus  conferred  upon  the  States  is 
phrased  in  broad  terms  and  must  be  interpreted  in 
conjunction    with    other   applicable    provisions    of 


the  Constitution.  To  be  sure,  the  Supreme  Court 
has  held  that  the  ratification  of  the  Twenty-first 
Amendment  served  to  increase  the  power  of  the 
States  by  modifying  various  provisions  of  the  Con- 
stitution, namely,  the  Commerce  Clause  and  the 
Equal  Protection  Clause. 

Joseph  S.  Finch  &  Co.  v.  McKitrick,  305  U.S.  395 
(1939)  ; 

Indianapolis  Brewing  Co.  v.  Liquor  Control  Com- 
mission, 305  U.S.  391   (1939)  ; 

State  Board  of  Equalization  v.  Youngs  Market 
Co.,  299  U.S.  59,  62,  63   (1936)  ; 

Mahoney  v.  Joseph  Triner  Corp.,  304  U.S.  401 
(1938). 

But  it  is  obvious  that  modification  of  these  constitu- 
tional provisions  results  from  the  Twenty-first 
Amendment  only  to  the  extent  that  those  provi- 
sions previously  forbade  the  regulation  by  the  State 
of  commerce  in  liquor  by  private  persons  or  cor- 
porations across  the  borders  of  the  State.  Despite  its 
apparent  broad  language,  the  Twenty-first  Amend- 
ment was  not,  in  my  opinion,  designed  to  circum- 
vent the  power  of  the  Federal  Government  in  per- 
forming the  legal  and  constitutional  functions 
vested  in  it  by  the  Constitution  of  the  United 
States.  Although  the  Twenty-first  Amendment  may 
have  increased  the  power  of  the  State  to  deal  with 
the  general  problems  relating  to  the  importation 
of  liquor,  it  did  not  increase  State  power  to  control 
the  functioning  of  the  Federal  Government.  As 
pointed  out,  the  alcohol  is  delivered  to  and  used 
in  the  Kiowa  Indian  Hospital,  a  Federal  agency, 
and  is  paid  for  with  Federal  funds.  In  such  circum- 
stances the  Twenty-first  Amendment  is  not  applica- 
ble and  the  State  of  Oklahoma  is  without  power 
to  regulate  alcoholic  liquor.  See  Collins  v.  Yosemitc 
Park  6-  Curry  Co.,  304  U.S.  518,  538  (1938).  Con- 
sequently, the  liquor  and  tax  laws  of  the  State  of 
Oklahoma  can  have  no  valid  effect  upon  the  hos- 
pital. To  hold  otherwise  would  result  in  depriving 
the  Federal  Government  of  all  authority  over  its 
own  functions  in  all  matters  wherein  liquor  would 
be  involved.  Such  result  was  not  intended  by  the 
Twenty-first  Amendment.  See  United  States  v.  Mr- 
Gowan,  302  U.S.  535,  539   (1938). 

For  these  reasons,  I  am  of  the  opinion  that  the 
State  of  Oklahoma  is  without  authority  either  to  re- 
quire the  Kiowa  Indian  Hospital  to  secure  a  liquor 
permit,  pay  fees  therefor  or  comply  with  State  regu- 
lations thereon,  or  to  prevent  that  hospital  from 
importing  alcohol  for  medical  use. 

Nathan  R.  Margold, 

Solicitor. 
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Re:  The  method  of  determining  who  are  "In- 
dians not  taxed"  within  the  meaning  of 
of  Article  1,  section  2,  clause  3  of  the  Consti- 
tution and  section  2  of  the  Fourteenth 
Amendment. 
Held:  1.  "Indians  not  taxed"  are  Indians  not  sub- 
ject to  taxation. 

2.  Since  all  Indians  are  today  subject  to 
Federal  taxation,  there  are  no  more  "Indians 
not  taxed"  within  the  meaning  of  that 
phrase  as  it  is  used  in  the  Constitution  and 
Fourteenth   Amendment. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  as  to  the  method 
of  determining  who  are  "Indians  not  taxed"  within 
the  meaning  of  the  Constitution  and  the  Four- 
teenth Amendment  thereto.  Article  I,  section  2, 
clause  3  of  the  Constitution  provides  that: 

"Representatives  and  direct  Taxes  shall  be 
apportioned  among  the  several  States  which 
may  be  included  within  this  Union,  according 
to  their  respective  Numbers,  which  shall  be 
determined  by  adding  to  the  whole  Number 
of  free  Persons,  including  those  bound  to  Ser- 
vice for  a  Term  of  Years,  and  excluding  In- 
dians not  taxed,  three-fifths  of  all  other  Per- 
sons. *    *   *" 

The  expression,  excluding  Indians  not  taxed,  is 
found  in  the  Fourteenth  Amendment,  where  it 
deals  with  the  same  subject  under  the  new  con- 
ditions produced  by  the  emancipation  of  the  slaves. 
It  appears  therein  as  follows: 

"Section  2.  Representatives  shall  be  appor- 
tioned among  the  several  States  according  to 
their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  State,  excluding 
Indians  not  taxed.   *   *   *" 

The  meaning  of  this  phrase  as  it  was  used  in  the 
Constitution  must  be  deduced  largely  from  our 
knowledge  concerning  the  purpose  of  the  clause 
and  the  relationship  which  the  Indian  tribes  bore 


to  the  Federal  Government  at  the  time  of  the  adop- 
tion of  the  Constitution.  In  the  debates  of  the  Fed- 
eral convention  of  1787  we  find  no  discussion  which 
would  throw  any  direct  light  upon  the  meaning 
of  the  phrase  nor  do  we,  upon  examination  of  the 
writings  of  Madison  and  the  other  participants  in 
the  convention,  find  other  than  the  merest  refer- 
ence to  the  existence  of  such  a  phrase.  On  the  other 
hand,  the  problems  of  apportionment  of  represen- 
tatives and  direct  taxes  were  the  cause  of  great 
debate  and  extensive  writings.  In  view  of  this,  it 
is  only  reasonable  to  assume  that  the  delegates  to 
the  convention  were  so  clearly  cognizant  of  the 
meaning  of  the  phrase  "Indians  not  taxed"  as  to 
render  any  consideration  of  it  unnecessary. 

In  the  debates  over  the  apportionment  of  repre- 
sentatives in  the  lower  house  two  principal  methods 
were  urged  with  great  vigor.  One  would  have  ap- 
portioned the  representation  of  the  States  accord- 
ing to  the  relative  property  of  each,  thus  making 
property  the  basis  of  representation.  This  com- 
mended itself  to  some  persons,  because  it  would 
introduce  a  salutary  check  into  the  legislature  in 
regard  to  taxation,  by  securing  in  some  measure, 
an  equalization  of  the  public  burdens  by  the  voice 
of  those  who  were  called  to  give  more  towards  the 
common  contribution.  Story  on  the  Constitution 
(,r)th  ed.,  p.  465)  ;  4  Elliot's  Debates  (Yate's  Min- 
utes),  68,  69;  Journal  of  Convention,  11th  June, 
111;  Id.  5th  July,  158;  Id.  11th  July,  169.  It  re- 
flected a  favorite  theory  of  the  American  people 
that  taxation  ought  to  go  hand  in  hand  with  rep- 
resentation. But,  since  an  apportionment  based 
upon  property  did  not  commend  itself  for  a  variety 
of  reasons  to  the  convention,  it  was  dropped  in 
favor  of  an  apportionment,  based  on  numbers, 
which  secured  at  the  same  time  against  unequal 
and  oppressive  direct  taxation.  This  was  accom- 
plished by  providing  that  direct  taxes,  as  repre- 
sentation, should  be  apportioned  on  a  basis  of 
numbers.  The  theory  underlying  this  method  of 
apportionment  was  that  the  number  of  people  in 
each  State  should  be  the  standard  for  regulating 
the  proportion  of  those  who  are  to  represent  the 
people  of  each  State.  The  Federalist,  No.  54. 

The  apparent  intention  of  the  convention  was 
that  representation  in  the  lower  branch  of  the  Con- 
gress be  apportioned  according  to  the  number  of 
people  who  constituted  the  community  of  people 
of  the  United  States.  This  community  included 
non-citizens,  among  whom  were  aliens,  persons 
bound  to  service,  Indians  subject  to  the  laws  of 
the  Government  and  slaves,  as  well  as  citizens. 
Since  all  were  within  the  United  States  and  were 
subject  to  the  laws  of  the  Government  of  the 
United  States,  all  were  considered  as  entitled  to 
be  represented  in  that  Government.  Indians,  mem- 
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bers  of  sovereign  and  separate  communities  or 
tribes  were  outside  of  the  community  of  people  of 
the  United  States  even  though  they  might  be  lo- 
cated within  the  geographical  boundaries  of  a  State. 
Their  status  was  well  described  by  Chancellor  Kent 
when  in   1823  he  said: 

"Though  born  within  our  territorial  limits, 
the  Indians  are  considered  as  born  under  the 
dominion  of  their  tribes.  They  are  not  our  sub- 
jects, born  within  the  purview  of  the  law,  be- 
cause they  are  not  born  in  obedience  to  us. 
They  belong,  by  birth,  to  their  own  tribes,  and 
these  tribes  are  placed  under  our  protection 
and  dependent  upon  us;  but  still  we  recognize 
them  as  national  communities.  In  this  situa- 
tion we  stood  in  relation  to  each  other,  at  the 
commencement  of  our  revolution.  The  Amer- 
ican congress  held  a  treaty  with  the  six  nations, 
in  August,  \llb,  in  the  name  and  on  behalf  of 
the  United  Colonies,  and  a  convention  of  neu- 
trality was  made  between  them.  'This  is  a 
family  quarrel  between  us  and  old  England,' 
said  the  agents,  in  the  name  of  the  colonies; 
'you  Indians  are  not  concerned  in  it.  We  desire 
you  to  remain  at  home,  and  not  join  either 
side.'  Again,  in  1776,  congress  tendered  pro- 
tection and  friendship  to  the  Indians,  and  re- 
solved, that  no  Indians  should  be  employed  as 
soldiers  in  the  armies  of  the  United  States, 
before  the  tribe,  to  which  they  belonged, 
should,  in  a  national  council,  have  consented 
thereunto,  nor  then,  without  the  express  ap- 
probation of  congress.  What  acts  of  govern- 
ment could  more  clearly  and  strongly  desig- 
nate these  Indians  as  totally  detached  from  our 
bodies  politic,  and  as  separate  and  independ- 
ent communities."  Goodell  v.  Jackson,  20 
Johns.  693,  711. 

To  describe  these  Indians  who  were  not  a  part 
of  the  community  of  people  of  the  United  States 
the  phrase  "Indians  not  taxed"  was  chosen.  The 
reasons  for  the  choice  of  the  particular  phrase  are 
easily  surmised.  It  reflected,  first,  the  prevalent  no- 
tion that  taxation  and  representation  should  go 
hand  in  hand.  It  reflected  secondly  the  fact  that  in 
a  less  complex  system  of  government  taxation  is 
the  principal  criterion  of  governmental  authority. 
No  more  significant  attribute  of  the  condition  of 
the  Indian  living  in  his  separate  and  independent 
community  could  have  been  chosen.  Being  outside 
the  control  of  either  State  or  Federal  Government, 
he  was  an  "Indian  not  taxed;"  and  since  he  did  not 
bear  the  financial  burden  of  the  Government,  he 
was  not  entitled  to  representation  therein.  United 
States  v.  Kagama,  118  U.S.  375,  378. 


The  condition  of  these  Indians  as  a  people  sep- 
arate from  the  community  of  people  of  the  United 
States  had  not  changed  by  the  time  of  the  adop- 
tion of  the  Fourteenth  Amendment.  Their  exemp- 
tion from  the  application  of  State  laws  had  been 
affirmed  by  the  Supreme  Court  on  more  than  one 
occasion.  Worcester  v.  Georgia,  6  Pet.  515;  The 
Kansas  Indians,  5  Wall.  737.  In  treaty  and  statute 
their  character  as  a  separate,  independent  people 
had  been  observed  by  the  Federal  Government.  As 
said  by  Chief  Justice  Marshall: 

"From  the  commencement  of  our  govern- 
ment, congress  has  passed  acts  to  regulate 
trade  and  intercourse  with  the  Indians,  which 
treat  them  as  nations,  respect  their  rights,  and 
manifest  a  firm  purpose  to  afford  that  protec- 
tion which  treaties  stipulate.  All  these  acts, 
and  especially  that  of  1802,  which  is  still  in 
force,  manifestly  consider  the  several  Indian 
nations  as  distinct  political  communities,  hav- 
ing territorial  boundaries,  within  which  their 
authority  is  exclusive,  and  having  a  right  to  all 
the  lands  within  those  boundaries,  which  is 
not  only  acknowledged,  but  guaranteed  by  the 
United  States."  Worcester  v.  Georgia,  6  Pet. 
515,   556. 

At  the  same  session  of  the  Congress  which  ap- 
proved the  Fourteenth  Amendment  and  which 
submitted  it  to  the  States  for  adoption,  the  Civil 
Rights  Bill  of  1866  was  passed.  Act  of  April  9, 
1866  (14  Stat.  27)  .  It  provided  that  "all  persons 
born  in  the  United  States  and  not  subject  to  any 
foreign  power,  excluding  Indians  not  taxed,  are 
hereby  declared  to  be  citizens  of  the  United 
States." 

In  the  bill  as  originally  reported  from  the  Judi- 
ciary Committee  there  were  no  words  excluding 
"Indians  not  taxed"  from  the  citizenship  proposed 
to  be  granted.  Attention  being  called  to  this  fact, 
the  friends  of  the  measure  disclaimed  any  purpose 
to  make  citizens  of  those  who  were  in  tribal  rela- 
tions with  government  of  their  own.  In  order  to 
meet  that  objection,  while  conforming  to  the 
wishes  of  those  desiring  to  invest  with  citizenship 
all  Indians  permanently  separated  from  their 
tribes,  and  who,  by  reason  of  their  residence  away 
from  their  tribes,  constituted  a  part  of  the  people 
under  the  jurisdiction  of  the  United  States,  Mr. 
Trumbull,  who  reported  the  bill,  modified  it  bv 
inserting  the  words  "excluding  Indians  not  taxed." 
What  was  intended  by  that  modification  appears 
from  the  following  language  used  by  him  in  de- 
bate: 

"*  *  *  Of  course  we  cannot  declare  the 
wild  Indians  who  do  not  recognize  the  Govern- 
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ment  of  the  United  States  at  all,  who  are  not 
subject  to  our  laws,  with  whom  we  make  trea- 
ties, who  have  their  own  regulations,  whom 
we  do  not  pretend  to  interfere  with  or  punish 
for  the  commission  of  crimes  one  upon  the 
other,  to  be  the  subjects  of  the  United  States 
in  the  sense  of  being  citizens.  They  must  be 
excepted.  The  Constitution  of  the  United 
States  excludes  them  from  the  enumeration  of 
the  population  of  the  United  States,  when  it 
says  that  Indians  not  taxed  are  to  be  excluded. 
It  has  occurred  to  me  that  perhaps  an  amend- 
ment would  meet  the  views  of  all  gentlemen, 
which  used  these  constitutional  words,  and 
said  that  all  persons  born  in  the  United  States, 
excluding  Indians  not  taxed,  and  not  subject 
to  any  foreign  Power,  shall  be  deemed  citizens 
of  the  United  States."  (Cong.  Globe,  1st  sess., 
39th  Cong.,   p.   527.) 

The  understanding  of  the  Congress  as  to  the 
meaning  of  the  phrase  as  it  appeared  in  the  Con- 
stitution was  expressed  by  Mr.  Trumbull:  "It  is  a 
constitutional  term  used  by  the  men  who  made 
the  Constitution  itself  to  designate  *  *  *  a  class 
of  persons  who  were  not  a  part  of  our  population." 
{Ibid.,  p.  572.) 

It  is  not  surprising  then  to  find  the  following 
statement  in  a  report  of  the  Judiciary  Committee 
to  the  Senate  of  the  United  States  on  the  14th  of 
December,  1870,  in  obedience  to  an  instruction  to 
inquire  as  to  the  effect  of  the  Fourteenth  Amend- 
ment upon  the  treaties  which  the  United  States  had 
with  various  Indian  tribes  of  the  country: 

"During  the  war  slavery  had  been  abolished, 
and  the  former  slaves  had  become  citizens  of 
the  United  States;  consequently,  in  determin- 
ing the  basis  of  representation  in  the  four- 
teenth amendment,  the  clause  'three-fifths  of 
all  other  persons'  is  wholly  omitted;  but  the 
clause  'excluding  the  Indians  not  taxed'  is 
retained. 

"The  inference  is  irresistible  that  the  amend- 
ment ivas  intended  to  recognize  the  change  in 
the  status  of  the  former  slave  which  had  been 
effected  during  the  war,  while  it  recognizes  no 
change  in  the  status  of  the  Indians.  They 
were  excluded  by  the  original  constitution, 
and  in  the  same  terms  are  excluded  by  the 
amendment  from  the  constituent  body,  the 
people."   (Italics  supplied.) 

The  exclusion  of  the  Indians  from  the  constitu- 
ent body,  the  people,  was  reflected  too  in  their 
exclusion  from  the  operation  of  both  State  and 
Federal  tax  laws.  As  at  the  time  of  the  adoption 


of  the  Constitution  these  Indians  were  not  subject 
to  taxation,  so  too  were  they  not  subject  to  taxation 
at  the  time  of  the  adoption  of  the  Fourteenth 
Amendment.  This  attribute  of  their  status  re- 
mained the  same  and  it  was  retained  as  descriptive 
of  a  status  which  likewise  had  remained  the  same. 

Though  the  States  may  have  desired  to  tax  the 
Indians  within  their  borders  and  though  they  did, 
on  more  than  one  occasion,  attempt  it,  they  were 
effectively  precluded  from  doing  so  by  decisions 
of  the  Supreme  Court.  The  Kansas  Indians,  5  Wall. 
737;  The  New  York  Indians,  5  Wall.  761.  The 
effect  of  these  decisions  and  of  other  decisions 
which  enunciated  the  doctrine  that  Indian  affairs 
are  subject  to  the  control  of  the  Federal  Govern- 
ment rather  than  that  of  the  States  (Worcester  v. 
Georgia,  6  Pet.  515) ,  has  been  to  exclude  Indians 
while  in  their  separate  communities  or  on  reserva- 
tions from  the  application  of  State  laws  except  as 
the  Federal  Government  may  confer  upon  the 
States  power  over  certain  subjects. 

Until  recent  years  the  Federal  Government, 
though  it  possessed  the  power  to  tax  the  Indians, 
never  exercised  it.  On  the  contrary,  it  had  always 
evidenced  throughout  its  negotiations  with  them 
an  intention  to  exempt  them  from  taxation.  Sur- 
veying the  treaties  made  with  the  Indians,  one 
finds  both  guarantees  of  total  exemption  (Treaty 
of  September  29,  1817,  with  the  Wyandots  and 
others,  7  Stat.  160)  and  guarantees  that  the  In- 
dians should  be  forever  undisturbed  in  the  peace- 
fid  possession  of  their  domain  (Treaty  of  May  6, 
1828,  with  the  Cherokee  Nation,  7  Stat.  311)  .  This 
expressed  intention  is  particularly  significant  in 
view  of  the  fact  that  contemporaneously  with  the 
making  of  these  treaties  the  Federal  Government 
was  establishing  a  comprehensive  system  of  internal 
revenue  applicable  to  all  people  resident  in  the 
United  States. 

As  early  as  1798  the  Federal  Government  had 
imposed  a  direct  tax  upon  real  estate  and  slaves. 
Act  of  July  14,  1798  (1  Stat.  597)  .  In  the  summer 
of  1813  a  direct  tax  was  again  assessed  on  real 
estate  and  slaves  and  Congress  laid  duties  on  car- 
riages, a  duty  on  refined  sugar,  a  license  tax  upon 
distillers  of  spirituous  liquors,  stamp  duties,  an 
auction  tax,  and  license  tax  upon  retailers  of  wines 
and  spirituous  liquors.  (Dewey,  Financial  History 
of  the  United  States,  page  139.)  By  1862  so  many 
internal  revenue  taxes  were  being  laid  by  the 
Federal  Government  that  one  writer  concisely  de- 
scribed the  revenue  measure  of  that  year  as  follows: 

"Wherever  you  find  an  article,  a  product,  a 
trade,  a  profession,  or  a  source  of  income,  tax 
it."  (Wells  Practical  Economics,  New  York, 
1885.) 
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In  1861  the  first  Federal  income  tax  was  authorized 
to  be  levied  "upon  the  annual  income  of  every  per- 
son residing  in  the  United  States,  *  *  *  derived 
*  *  *  from  any  *  *  *  source  whatever."  Act  of 
August  5,  1861  (12  Stat.  292,  309).  The  tax  was 
increased  in  1862  and  in  1865,  decreased  in  1867 
and  finally  abolished  in  1872.  (Dewey,  Financial 
History  of  the  United  States,  page  305.) 

What  is  of  special  significance  is  that  in  no  in- 
stance were  any  of  these  numerous  taxes  applied 
to  Indians  living  in  their  separate  tribal  com- 
munities, even  though,  as  in  the  case  of  the  income 
tax,  it  was  by  its  provisions  intended  to  apply  to 
"every  person  residing  in  the  United  States."  The 
reason  for  the  non-application  of  such  a  tax  to 
Indians  was  the  same  as  the  reason  for  the  non- 
application  of  all  laws  of  general  application  to 
Indians.  They  were  considered  a  people  separate 
from  the  community  of  people  of  the  United  States 
and  thus  it  was  not  to  be  inferred,  in  the  absence 
of  clear  and  unambiguous  language  to  the  con- 
trary, that  Congress  intended  to  subject  them  to  a 
law  which  by  its  terms  applied  to  every  person 
residing  in  the  United  States.  Elk  v.  Wilkins,  112 
U.S.  94.  The  extent  of  Indian  exemption  from 
taxation  and  the  reasons  therefor  are  expressed 
in  an  opinion  of  the  Attorney  General  rendered 
in    1870: 

"The  questions  which  seem  to  me  to  be 
proper  for  my  consideration  at  this  time, 
upon  the  case  and  facts  as  stated,  are  contained 
in  the  third  and  fourth  questions  so  pro- 
pounded by  the  Commissioner.  These  two 
questions  may  very  well  be  condensed  into 
the  following:  Whether  cotton  raised  in  the 
Choctaw  nation,  by  an  Indian  of  that  nation, 
can  be  taxed  in  any  collection  district  of  the 
United  States  outside  of  the  Choctaw  country 
whilst  in  transitu  and  in  the  hands  of  the 
original  owner,  or  in  any  collection  district  in 
which  it  may  be  sold  by  the  original  owner? 

"Our  internal  revenue  system  has  not  in  any 
instance  or  for  any  purpose  been  extended 
over    the    Indian    country. 

"Collection  districts  have  been  extended 
over  all  the  States  of  the  Union  and  over  all 
the  organized  Territories.  But  as  to  Indian 
territory  held  under  treaty  between  the  sep- 
arate tribes  and  the  United  States,  whether 
that  Indian  territory  is  situated  within  the 
limits  of  a  State  of  this  Union  or  an  organized 
Territory  of  the  Union,  or,  as  is  the  case  with 
the  Choctaw  territory,  lying  outside  of  any 
State  or  any  organized  Territory  of  the  United 
States,    there   is   no   instance   in   which   it   has 


been  laid  out  into  districts  for  the  collection 
of  internal  revenue. 


"I  am  clearly  satisfied  that  the  omission 
in  the  various  internal  revenue  laws  to  provide 
for  the  organization  of  collection  districts  over 
the  Indian  territory  was  not  fortuitous  or  ac- 
cidental, and  that  it  was  the  settled  purpose  of 
Congress  not  to  subject  the  persons  or  the  pro- 
ductions of  Indians,  existing  under  their  regu- 
lar tribal  associations,  to  liability  for  any  tax 
imposed  by  the  acts.  If  the  provisions  as  to  the 
specific  article  of  cotton  apply  to  Indian  terri- 
tory, I  see  no  reason  why  all  the  other  forms 
of  tax  provided  for  in  these  acts  are  not  equally 
applicable   to  Indian   territory. 

"We  must  consequently,  make  them  subject 
to  taxation  in  reference  to  stamps,  income, 
and  descents  in  succession,  as  well  as  for  other 
purposes. 

"The  intent  of  Congress  not  to  include  them 
in  any  sort  of  taxation  I  think  is  clear  enough 
from  the  language  of  the  acts  themselves. 
But  all  other  considerations  which  apply  to 
them  equally  forbid  this  idea  of  federal  tax- 
ation. Their  rights  are  defined  by  treaties. 
They  have  some  of  the  characteristics  of  inde- 
pendent sovereignties. 

"They  are  in  a  state  of  tutelage  and  pro- 
tection under  the  United  States.  The  general 
laws  of  the  United  States,  in  which  they  are 
not  mentioned,  are  never  understood  to  apply 
to  them.  Even  when  these  Indians  and  their 
territory  are  situated  within  the  bounds  of  a 
State  of  the  Union,  they  are  not  subject  to 
State   taxation. 

"In  recent  cases  before  the  Supreme  Court 
of  the  United  States,  at  its  December  term. 
1866,  speaking  of  the  condition  of  Indian 
tribes  under  treaty  with  the  United  States,  the 
court  used  this  language:  'The  object  of  the 
treaty  was  to  hedge  the  lands  around  with 
guards  and  restrictions,  so  as  to  preserve  them 
for  the  permanent  homes  of  the  Indians. 

"  'In  order  to  accomplish  this  objective,  they 
must  be  relieved  from  every  species  of  levy, 
sale,  and  forfeiture;  from  a  levy  and  sale  for 
taxes,  as  well  as  the  ordinary  judicial  levy  and 
sale.' 

"Again  the  court  said,  in  reference  to  the 
tribal  association  of  the  Shawnees,  that  'they 
are  a  "people  distinct  from  others,"  capable  of 
making  treaties,  separated  from  the  jurisdic- 
tion of  Kansas,  and  to  be  governed  exclusively 
by   Government  of  the   Union.   If  under   the 
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control  of  Congress,  from  necessity  there  can 
be  no  divided  authority.  If  they  have  outlived 
many  things,  they  have  not  outlived  the  pro- 
tection afforded  by  the  Constitution,  treaties, 
and  laws  of  Congress.  It  may  be  that  they  can- 
not exist  much  longer  as  a  distinct  people  in 
the  presence  of  the  civilization  of  Kansas,  "but 
until  they  are  clothed  with  the  rights  and 
bound  by  all  the  duties  of  citizens"  they  en- 
joy the  privilege  of  total  immunity  from  State 
taxation.'  And  again  'As  long  as  the  United 
States  recognizes  their  national  character,  they 
are  under  the  protection  of  treaties  and  the 
laws  of  Congress,  and  their  property  is  with- 
drawn   from    the   operation   of   State   law.' 

"Such  is  the  well  established  policy  of  the 
United  States  with  regard  to  the  total  exemp- 
tion of  the  Indian  tribes  from  State  taxation. 
The  tenor  of  all  the  treaties  shows  that  the 
idea  of  subjecting  them  to  taxation  by  the 
General  Government  was  never  entertained, 
and  certainly  hitherto  it  has  never  been  at- 
tempted. 

"I  am  therefore  clearly  of  opinion,  that  the 
particular  cotton  in  question  was  not  liable  to 
taxation  under  our  internal  revenue  laws, 
either  while  in  Indian  country  or  in  transit 
through  any  collection  district  of  the  United 
States,  or  in  the  collection  district  where  it 
may  have  been  found  or  may  have  been  sold." 
(12  Op.  Atty.  Gen.  209-210,  213-215.) 

The  Supreme  Court  in  a  decision  rendered  sub- 
sequent to  the  quoted  opinion  of  the  Attorney 
General  entertained  a  contrary  opinion  concern- 
ing the  application  of  a  Federal  excise  tax  to  to- 
bacco owned  by  an  Indian  in  the  Cherokee  Na- 
tion. The  Cherokee  Tobacco,  11  Wall.  616.  The 
value  of  the  case  as  authority  has,  however,  been 
seriously  questioned  by  the  Supreme  Court  in  a 
later  decision  (United  Stales  v.  Forty-Three  Gal- 
lons of  Whiskey,  108  U.S.  491),  wherein  a  unani- 
mous court  emphasized  the  fact  that  the  decision 
in  The  Cherokee  Tobacco  was  a  four-to-two  deci- 
sion with  three  members  of  the  court  not  hearing 
argument. 

Between  the  date  of  the  Fourteenth  Amendment 
and  the  present,  the  Indian's  status  has  undergone 
a  marked  change.  This  change  is  itself  no  more 
than  a  reflection  of  a  changed  attitude  on  the  part 
of  Congress  and  the  Court.  This  attitude  has  found 
expression,  first,  in  legislation  which  expressly 
subjected  Indians  to  particular  laws  of  general 
application,  secondly,  in  the  law  granting  them 
citizenship  and,  therefore,  the  same  civil  and  po- 
litical rights  as  other  citizens,  and,  thirdly,  in  the 
recent   recognition    on    the   part   of   the   Supreme 


Court  that  Indians  are  included  within  the  appli- 
cation of  a  Federal  revenue  law  which  by  its  terms  ! 
applies  to  every  person  in  the  United  States. 

Of  these  three  expressions  of  a  changing  atti- 
tude the  first  is  perhaps  best  exemplified  by  two 
statutes,  one  passed  in  1885,  the  other  in  1887. 
Under  the  1885  statute  it  was  made  a  Federal 
crime  for  one  Indian  to  murder  another  Indian  on 
an  Indian  reservation  (act  of  March  3,  1885,  23 
Stat.  385,  18  U.S.C.A.  548).  This  law  also  pro- 
hibited manslaughter,  rape,  assault  with  intent  to 
kill,  arson,  burglary,  and  larceny.  In  later  years 
notorious  cases  of  robbery,  incest,  and  assault  with  j 
a  dangerous  weapon  residted  in  the  piecemeal  addi- 
tion of  these  three  offenses  to  the  Federal  Code  of 
Indian  Climes  (act  of  March  4,  1909,  35  Stat. 
1151;  act  of  June  28,  1932,  47  Stat.  336)  .  The  1887 
statute,  known  as  the  General  Allotment  Act,  pro- 
vided, among  other  things,  that  when  tribal  lands 
have  been  individualized  the  individual  parcels 
shall  be  inherited  in  accordance  with  the  laws  of 
the  State  (act  of  February  8,  1887,  24  Stat.  388, 
25  U.S.C.A.  331,  et  seq.)  . 

The  citizenship  act  of  1924  gave  fuller  and  more 
decisive  expression  to  the  rapidly  changing  atti- 
tude toward  these  once  alien  people.  All  Indians 
born  in  the  United  States  are  by  that  act  de- 
clared to  be  citizens  of  the  United  States  and  of 
the  State  in  which  they  reside.  As  citizens  they  arc 
entitled  to  the  rights  of  suffrage  guaranteed  by 
the  Fifteenth  Amendment  and  they  are  likewise 
entitled  to  hold  public  office,  to  sue,  to  make 
contracts,  and  to  enjoy  all  the  civil  liberties  guar- 
anteed to  their  fellow  citizens.  Brown,  The  Indian 
Problem  and  the  Law,  1930,  39  Yale  L.J.  307,  314, 
and  cases  cited. 

A  final  significant  change  in  attitude,  which  has 
a  particular  bearing  upon  the  question  now  in 
issue,  was  effectuated  by  the  Supreme  Court  in  a 
decision  rendered  in  1935.  Superintendent  v.  Com- 
missioner, 295  U.S.  418.  Until  that  year  Attorneys 
General  and  courts  had  concluded  as  the  Attorney 
General  did  in  1870  that  Federal  revenue  laws  did 
not  apply  to  those  Indians  who  were  under  the 
protection  of  the  Federal  Government  (34  Op. 
Atty.  Gen.  275  (1924)  ;  34  Op.  Atty.  Gen.  302 
(1924);  34  Op.  Atty.  Gen.  439  (1925);  35  Op. 
Atty.  Gen.  1  (1925)  ;  Blackbird  v.  Commissioner, 
38  F.  (2d)  976  (1930)) .  By  its  recent  decision  the 
Supreme  Court  has  so  far  modified  that  time- 
honored  principle  as  to  permit  the  application  of 
the  general  Federal  income  tax  law  to  the  income 
of  individual  Indians.  That  the  decision  repre- 
sents a  fundamental  change  in  attitude  is  illus- 
trated by  the  fact  that  the  income  tax  laws  of 
1928  applied  by  its  terms  as  did  the  income  tax 
law  of  1861  to  the  "income  of  every  person  residing 
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in  the  United  States"  and  to  income  "from  what- 
ever source  derived."  In  1861,  however,  Indians 
were  not  considered  part  of  the  people  of  the 
United  States,  whereas,  in  1935,  according  to  the 
Supreme  Court,  they  were. 

If  the  fact  that  all  Indians  are  today  subject  to 
Federal  taxation  satisfies  the  criterion  established 
by  the  phrase  "Indians  not  taxed,"  then  all  are 
certainly  entitled  to  be  counted  in  the  apportion- 
ment of  representatives.  Whether  this  criterion 
has  been  satisfied  depends  upon  the  determina- 
tion of  two  questions  which  may  be  formulated 
as   follows: 

1.  Does  the  phrase  "Indians  not  taxed"  mean 
Indians  not  actually  paying  taxes  or  In- 
dians not  subject  to  taxation? 

2.  Does  the  phrase  "Indians  not  taxed"  re- 
fer to  a  particular  taxing  authority? 

These  two  questions  will  be  treated  in  order. 

I  Does  the  phrase  "Indians  not  taxed"  mean 
Indians  not  actually  paying  taxes  or  In- 
dians not  subject  to  taxation? 

If  the  phrase  means  Indians  not  actually  paying 
taxes  it  indicates  an  intention  on  the  part  of  the 
Federal  convention  to  consider  propertied  Indians 
as  entitled  to  become  a  part  of  the  community  of 
people  of  the  United  States  and  non-propertied  In- 
dians as  not  entitled  to  become  a  part  of  that 
community. 

The  fallacy  of  such  a  construction  cannot  be 
more  clearly  demonstrated  than  by  analogy  to  the 
Indians  who  resided  within  the  States  and  were 
subject  to  the  laws  of  the  Government  at  the  time 
of  the  adoption  of  the  Constitution.  They  are  the 
so-called  Indians  taxed  as  differentiated  from  "In- 
dians not  taxed."  If  the  phrase  meant  Indians  not 
paying  taxes,  only  those  Indians  within  a  State 
who  actually  paid  taxes  would  have  been  counted 
for  apportionment  purposes.  In  other  words,  only 
the  wealthy  or  propertied  Indians  would  have  been 
counted.  There  is,  however,  no  indication  that 
these  Indians  were  regarded  differently  than  their 
fellow  whites  in  so  far  as  apportionment  was 
concerned.  The  whites  were  counted  regardless  of 
whether  they  paid  taxes  as  were  also  the  Indians. 
The  distinction  between  these  two  groups  and  the 
"Indians  not  taxed"  group  was  that  the  former 
were  subject  to  the  tax  laws  of  the  Government 
whereas  the  latter  were  not. 

This  seems  clearly  to  have  been  the  understand- 
ing of  the  Bureau  of  the  Census.  In  a  "Report  on 
Indians    Taxed    and    Indians    Not    Taxed    in    the 


United    States   at    the    Eleventh    Census:     1890,"    I 
find  the  following  statement: 

"Indians  taxed  and  Indians  not  taxed  are 
terms  that  can  not  be  rigidly  interpreted,  as 
Indian  citizens,  like  white  citizens,  frequently 
have  nothing  to  tax.  Indians  subject  to  tax 
and  Indians  not  subject  to  tax  might  more 
closely  express   the  distinction.   *   *   * 


"It  is  to  be  constantly  borne  in  mind  that 
Indians  living  scattered  among  whites  were 
counted  in  the  general  census,  while  Indians 
on  reservations,  under  the  care  of  the  gov- 
ernment, the  Six  Nations  of  New  York  and 
the  Five  Civilized  Tribes  of  the  Indian  terri- 
tory, were  not  counted  in  the  general  census 
but  in  a  special  Indian  census." 

As  recently  as  the  census  of  1930  the  Bureau 
of  the  Census  again  reiterated  its  understanding  of 
the  phrase  "Indians  not  taxed"  as  meaning  "In- 
dians not  subject  to  taxation." 

This  interpretation  of  the  phrase  is  not  only 
the  reasonable  one  but  is,  in  addition,  the  only 
interpretation  which  can  be  practically  admin- 
istered. If  the  phrase  were  taken  to  mean  Indians 
actually  paying  taxes,  the  census  enumerator  would 
be  faced  with  a  problem  of  determining  at  what 
point  between  census  periods  the  payment  of  a  tax 
entitled  an  Indian  to  be  counted.  For  example, 
suppose  a  particular  Indian  had  paid  a  tax  in 
1932  but  had  paid  no  other  taxes  between  1932 
and  1940.  Suppose  in  fact  he  had  paid  the  tax  in 
1932  and  then  returned  to  his  reservation  and 
remained  there  continuously  from  1932  until  the 
census  enumeration  of  1940.  Or,  suppose  that 
though  a  tax  had  been  levied  upon  the  property  of 
this  Indian  he  was  not  obliged  to  pay  the  tax  until 
10  days  after  the  date  of  the  enumeration.  These 
hypothetical  questions  are  but  a  few  of  the  many 
which  would  arise  to  plague  the  census  enumerator 
in  the  event  the  phrase  were  construed  to  mean 
Indians  actually  paying  taxes.  In  order  to  adminis- 
ter the  phrase  as  thus  interpreted  it  would  be  neces- 
sary in  view  of  the  many  problems  that  would  arise 
to  read  into  the  phrase  a  great  variety  of  impli- 
cations. This  might  be  countenanced  only  if  such 
an  interpretation  reflected  the  object  of  the  Con- 
stitution but  here  the  object  is  not  in  doubt.  It  is 
reflected  in  the  circumstances  which  prevailed  at 
the  time  of  the  adoption  of  the  Constitution.  It 
has  been  administratively  interpreted  in  the  light 
of  those  circumstances  and  it  has  been  so  under- 
stood  by   subsequent   legislators. 
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In  the  debate  in  Congress  on  the  Civil  Rights 
Bill,  the  objection  was  made  that  the  amendment 
to  the  bill  "excluding  Indians  not  taxed"  from 
citizenship  would  require  an  Indian  to  have  prop- 
erty upon  which  a  tax  was  levied  before  he  could 
become  a  citizen.  To  this  objection  Mr.  Trumbull, 
author  of  the  amendment,  replied. 

«•*  *  #  The  Senator  from  Missouri  under- 
stands it  to  be  a  property  qualification  to  be- 
come a  citizen.  Not  at  all.  It  is  a  constitutional 
term  used  by  the  men  who  made  the  Constitu- 
tion itself  to  designate  *  *  *  a  class  of  per- 
sons who  were  not  a  part  of  our  population. 

"#  *  *  it  js  not  intended  as  a  property 
qualification.  That  is  not  the  meaning  of  it. 
The  Senator  wants  to  know  why,  if  an  Indian 
cannot  be  a  citizen  without  being  taxed, 
should  a  white  man  or  a  negro  be  a  citizen 
without  being  taxed.  If  the  negro  or  white 
man  belonged  to  a  foreign  Government  he 
would  not  be  a  citizen;  we  do  not  propose  that 
he  should  be;  and  that  is  all  that  the  words 
'Indians  not  taxed,'  in  that  connection, 
mean."  (Cong.  Globe,  39th  Cong.,  1st  sess., 
p.  572.) 

Significantly  I  find  the  following  paragraph  in 
President  Johnson's  message  to  Congress  vetoing 
the  Civil  Rights  Bill: 

"By  the  first  section  of  the  bill,  all  persons 
born  in  the  United  States,  and  not  subject  to 
any  foreign  Power,  excluding  Indians  not 
taxed,  are  declared  to  be  citizens  of  the  United 
States.  This  provision  comprehends  the  Chi- 
nese of  the  Pacific  States,  Indians  subject  to 
Taxation,  the  people  called  Gypsies,  as  well 
as  the  entire  race  designated  as  blacks,  people 
of  color,  negroes,  mulattoes,  and  persons  of 
African  blood.  Every  individual  of  those  races, 
born  in  the  United  States,  is  by  the  bill  made 
a  citizen  of  the  United  States.  It  does  not 
purport  to  declare  or  confer  any  other  right 
of  citizenship  than  Federal  citizenship.  *  *  *" 
(Italics  supplied.)  (Cong.  Globe,  1st  sess.,  39th 
Cong.,  p.  1679). 

To  him,  as  to  Justice  Harlan  in  the  case  of  Elk  v. 
Wilkins,  112  U.S.  94,  "Indians  not  taxed"  meant 
Indians  not  subject  to  taxation. 

In  view  of  the  foregoing,  I  am  clearly  of  the 
opinion  that  "Indians  not  taxed"  means  Indians 
not  subject  to  taxation. 

II  Does  the  phrase  "Indians  not  taxed"  refer 
to  a  particular  taxing  authority? 


It  has  been  suggested  that  the  phrase  "Indians 
not  taxed"  refers  only  to  taxation  by  the  States.  I 
find  that  neither  reason  nor  decision  supports  this 
conclusion. 

The  suggested  construction  serves  to  restrict  the 
meaning  of  the  phrase.  As  such  it  violates  a  cardi- 
nal principle  of  constitutional  construction  that 
words  are  to  be  taken  in  their  natural  and  obvious 
sense,  and  not  in  a  sense  unreasonably  restricted. 
Pollock  v.  Farmers'  Loan  and  Trust  Co.,  158  U.S. 
G01,  618.  The  restriction  might  be  countenanced 
only  if  it  were  in  consonance  with  the  object  of 
the  Constitution.  Gibbons,  v.  Ogden,  9  Wheat.  I. 
It  is  not.  As  we  have  seen,  "Indians  not  taxed,"  was 
a  phrase  used  to  describe  individuals  who  were 
outside  the  community  of  people  of  the  United 
States  and  hence  not  entitled  to  be  counted  in  the 
apportionment  of  representatives.  The  object  was 
not  to  exclude  a  particular  group  from  representa- 
tion but  to  include  all  who  could  reasonably  be 
denominated  members  of  this  community  of  peo- 
ple. Thus,  express  provision  was  made  for  the 
inclusion  of  subject  Indians,  as  well  as  of  slaves 
and  persons  bound  to  service  for  a  term  of  years. 
If  the  phrase  is  restricted  to  taxation  by  the  State 
it  means  that  unless  a  reservation  Indian  subjects 
himself  to  the  tax  laws  of  the  State,  either  by  set- 
tling or  by  purchasing  property  within  its  juris- 
diction, he  cannot  be  regarded  as  a  member  of 
the  community  of  people  of  the  United  States,  even 
though  he  is  a  citizen  and  as  such  entitled  to 
the  same  civil  and  political  status  as  other  citizens. 

The  restricted  interpretation  can  be  founded 
only  upon  the  argument  that  the  State  has  the 
exclusive  right  to  determine  who  within  its  borders 
shall  be  counted  among  its  numbers  for  appor- 
tionment purposes.  The  argument,  however,  is 
fallacious.  It  confuses  a  Federal  rule  for  the  de- 
termination of  the  aggregate  number  of  repre- 
sentatives with  a  State  right  to  prescribe  the  quali- 
fications of  those  who  would  vote  for  the  repre- 
sentatives. As  observed  by  the  Federalist: 

"It  is  a  fundamental  principle  of  the  pro- 
posed constitution,  that  as  the  aggregate  num- 
ber of  representatives  allotted  to  the  several 
States  is  to  be  determined  by  a  federal  rule, 
founded  on  the  aggregate  number  of  inhabi- 
tants, so  the  right  of  choosing  this  allotted 
number  in  each  state  is  to  be  exercised  by  such 
part  of  the  inhabitants  as  the  State  itself  may 
designate."  (Italics  supplied.)  The  Federalist, 
No.  54. 

The  power  to  recognize  a  person  as  a  member  of 
the  community  of  people  of  the  United  States  re- 
sides in  the  Federal  Government  as  well  as  in  the 
States.   In  fact,   it  resides,  in  the  most  important 
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instance,  exclusively  within  the  power  of  the  Fed- 
eral Government.  I  refer  to  the  admission  and 
naturalization  of  aliens.  The  Federal  Government 
may  admit  aliens  and  may  provide  for  their  be- 
coming citizens  of  the  United  States  as  well  as  of 
the  States  wherein  they  reside.  Thus,  by  Federal 
action  alone,  an  individual  may  be  recognized  as 
a  member  of  the  community  of  people  of  the 
United  States,  and  as  an  inhabitant  of  a  State  en- 
titled to  be  counted  among  its  numbers  for  appor- 
tionment purposes.  Where,  as  in  this  case,  the 
Constitution  of  the  United  States  directs  that  all 
people  comprising  the  community  of  people  of 
the  United  States  shall  be  counted  for  the  pur- 
pose of  apportioning  representatives,  and  where, 
as  here,  the  criterion  for  determining  whether  a 
person  is  a  member  of  the  community  of  people  of 
the  United  States  is  made  to  depend  on  whether 
he  is  or  is  not  subject  to  taxation,  and  where  it 
has  been  shown  that  the  Federal  Government  has 
the  power  to  admit  a  person  to  the  community  of 
the  people  of  the  United  States  and  of  the  State, 
it  is  only  reasonable  to  assume  in  the  absence  of 
a  contrary  constitutional  provision  or  legislative 
intent,  that  the  phrase  "Indians  not  taxed"  refers 
to  the  exercise  of  Federal  as  well  State  power. 

In  the  Constitution,  provision  is  made  for  the 
establishment  of  a  system  of  internal  revenue  by 
the  Federal  Government.  Had  there  been  any 
expression  or  intention  on  the  part  of  the  Federal 
Government  to  subject  Indians  to  taxation  at  that 
time  or  had  there  been  any  indication  that  In- 
dians were  within  the  scope  of  the  taxing  juris- 
diction of  the  Federal  Government,  we  should  have 
cause  to  believe  that  only  State  taxation  was  re- 
ferred to  by  the  phrase  "Indians  not  taxed."  For 
if  the  phrase  referred  to  Federal  taxation  as  well 
as  State  taxation,  and  if  at  the  time  of  the  adoption 
of  the  Constitution,  Indians  were  subject  to  Fed- 
eral taxation,  the  phrase  would  be  meaningless  as 
there  would  have  been  no  "Indians  not  taxed." 
But,  as  I  have  pointed  out  earlier,  the  exact  con- 
trary was  the  case.  The  treaties  made  by  the  Fed- 
eral Government  with  the  Indian  tribes  guaran- 
teed them  the  peaceful  and  uninterrupted  pos- 
session of  their  domain.  Many  of  the  treaties  guar- 
anteed total  exemption  from  taxation.  And,  though 
the  Federal  Government  passed  both  direct  and 
indirect  taxes,  they  were  not  considered  as  having 
any  application  to  Indians  living  in  their  tribal 
communities. 

In  view  of  the  foregoing  I  can  only  conclude 
that  the  phrase  "Indians  not  taxed"  refers  to  Fed- 
eral as  well  as  to  State  taxation.  The  question 
which  has  been  propounded  to  me  may  then  be 
formulated  as  follows:  What  Indians  are  not  sub- 
ject to  taxation? 

Since  all  Indians  are  today  subject  to  taxation 


by  the  Federal  Government  (Superintendent  v. 
Commissioner,  295  U.S.  418) ,  there  are  no  longer 
Indians  not  subject  to  taxation.  The  criterion  for 
their  recognition  as  members  of  the  community 
of  people  of  the  United  States  has  been  satisfied 
and  they  are  all  entitled  to  be  counted  in  the 
apportionment  of  representatives.  That  some  may 
still  be  not  subject  to  State  taxes  does  not  alter  the 
conclusion.  The  position  of  such  Indians  is  anal- 
ogous in  this  regard  to  that  of  members  of  the 
United  States  army  who  while  stationed  at  a  mili- 
tary reservation  within  a  State  are  counted  inhabit- 
ants of  the  State  for  apportionment  purposes,  not- 
withstanding the  fact  that  they  are  not  subject  to 
the  tax  laws  of  the  State.  I  perceive  no  reason  in 
either  the  Constitution  or  the  apportionment  proc- 
ess for  assuming  that  Indians  should  be  regarded 
differently. 

Nathan  R.  Margold, 

Solicitor. 


Approved:    November   7, 
W.  C.  Mendenhall, 

Acting  Assistant  Secretary. 
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Since  the  publication  of  my  opinion  dated  No- 
vember 7,  1940,  concerning  the  method  of  deter- 
mining who  are  "Indians  not  taxed"  within  the 
meaning  of  that  constitutional  phrase,  cmestions 
have  been  raised  which  involve  a  further  con- 
sideration of  whether  the  phrase  "Indians  not 
taxed"  refers  to  a  particular  taxing  authority. 

It  is  contended  that  only  those  Indians  may  be 
counted  in  the  apportioning  of  representatives  who 
are  subject  to  State  taxation.  In  support  of  this 
contention  various  arguments  are  adduced.  They 
may    be    formulated    as    follows: 

1.  That  certain  language  used  in  the  propo- 
sitions submitted  to  the  Federal  convention 
relative  to  representation  and  taxation  dem- 
onstrates an  intention  to  restrict  the  phrase 
to  State  taxation. 

2.  That  the  Federal  Government  when  ap- 
portioning a  direct  tax  may  do  so  only  on  the 
basis  of  those  individuals  who  are  taxable  by 
the  State. 

3.  That  the  fact  that  heretofore  Indians  have 
been  counted  only  when  they  were  no  longer 
under  the  protection  of  the  Federal  Govern- 
ment indicates  a  consistent  administrative  and 
legislative  interpretation  of  the  phrase  to  the 
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end  that  Indians  are  to  be  counted  only  upon 
becoming  subject   to  State  taxation. 

These  contentions  will  be  treated  in  order. 

I.  That  certain  language  used  in  the  propo- 
sitions submitted  to  the  Federal  convention 
relative  to  representation  and  taxation  demon- 
strates an  intention  to  restrict  the  phrase  to 
State  taxation. 

During  the  course  of  the  debate  over  the  appor- 
tionment of  representatives  the  method  which  was 
ultimately  incorporated  into  the  Constitution 
found  expression  in  various  ways.  One  such  ex- 
pression   was    as    follows: 

"Resolved  that  the  right  of  suffrage  in  the 
first  branch  of  the  national  legislature  ought 
not  to  be  according  to  the  rule  established 
in  the  Articles  of  Confederation,  but  accord- 
ing to  some  equitable  ratio  of  representation; 
namely,  in  proportion  to  the  whole  number 
of  white  and  other  free  citizens,  and  inhabi- 
tants of  every  age,  sex  and  conditions,  includ- 
ing those  bound  to  servitude  for  a  term  of 
years,  and  three-fifths  of  all  other  persons  not 
comprehended  in  the  foregoing  description, 
except  Indians  not  paying  taxes,  in  each 
state." 

Because  of  the  presence  of  the  words  in  each 
state,  it  is  argued  that  it  was  intended  that  the 
phrase  "Indians  not  taxed"  refer  to  State  taxation 
alone.  But  such  an  interpretation  can  be  derived 
only  by  misreading  the  foregoing  quotation.  The 
comma  which  precedes  the  words  in  each  state 
must  be  accorded  a  purpose.  Its  obvious  purpose  is 
to  divorce  the  phrase  in  each  state  from  Indians, 
so  as  to  render  it  applicable  to  the  other  persons 
described  in  the  clause.  The  purpose  of  the  words 
in  each  state  is  to  locate  the  various  individuals 
described  in  the  clause  upon  whose  numbers  rep- 
resentation was  to  be  apportioned.  Without  the 
presence  of  the  words  in  each  state,  we  have  a 
clause  only  which  apportions  representation  but 
makes  no  mention  of  that  to  which  representation 
is  apportioned.  The  purpose  of  these  words  is 
further  borne  out  by  the  wording  of  the  Constitu- 
tion itself.  The  clause  respecting  representation 
there  appears  as  follows: 

"Representatives  and  direct  Taxes  shall  be 
apportioned  among  the  several  States  which 
may  be  included  within  this  Union,  accord- 
ing to  their  respective  numbers,  *   *   *." 


Clearly,  the  constitutional  clause  is  but  a  rephras- 
ing of  the  earlier  clause,  the  representation  "being 
apportioned  among  the  several  States"  rather  than 
"in  proportion  to"  the  people  "in  each  state."  The 
meaning  of  the  clause  as  originally  introduced  re- 
mained. The  manner  in  which  it  was  phrased  alone 
changed. 

II.  That  the  Federal  Government  when  ap- 
portioning a  direct  tax  may  do  so  only  on  the 
basis  of  those  individuals  who  are  taxable  by 
the  State. 

It  is  argued  in  this  connection  (a)  that  direct 
taxes  are  apportioned  among  the  several  States,  (b) 
that  the  several  States  are  obliged  to  pay  the  sum 
apportioned  to  them  and  then  to  collect  the  sum 
from  their  inhabitants,  (c)  that  the  States  cannot 
tax  the  Indians  who  are  under  the  protection  of 
the  Federal  Government,  (d)  that  it  is,  therefore, 
manifestly  not  the  intention  of  the  Constitution 
that  Indians  under  the  protection  of  the  Federal 
Government  be  counted  among  the  numbers  on  the 
basis  of  which  direct  taxes  as  well  as  representation 
are   apportioned. 

This  argument  presumes  that  the  Constitution 
granted  no  greater  power  to  the  Federal  Govern- 
ment respecting  direct  taxation  than  it  possessed 
under  the  Confederacy  respecting  taxation  gen- 
erally. Under  the  Confederation  the  Federal  Gov- 
ernment was  limited  in  its  sources  of  revenue  to 
requisitions  upon  the  States.  These  requisitions 
were  apportioned  among  the  several  States  accord- 
ing to  the  ascertained  value  of  the  land  with  the 
buildings  and  improvements  thereon  in  each.  The 
requisition  was,  as  the  term  might  imply,  not  a 
levy  by  the  Federal  Government  on  the  inhabitants 
of  the  State.  If  the  State  paid  the  requisition  it  re- 
imbursed itself  by  taxing  its  citizens.  The  tax  which 
the  citizens  paid  was  a  State  and  not  a  Federal 
tax.  The  payment  of  the  requisition  was  depend- 
ent upon  the  will  of  the  individual  State.  No  means 
existed  whereby  the  Federal  Government  could 
enforce  payment  by  the  State  and  it  possessed  no 
recourse  against  the  inhabitants  of  the  State.  The 
result  of  this  system  has  been  described  as  follows: 

"For  twelve  years  prior  to  the  assembling  of 
the  constitutional  convention,  Congress  had 
been  attempting  to  wage  war  and  to  provide 
for  the  ordinary  expenses  of  a  league  of  states 
without  possessing  the  power  to  levy  or  col- 
lect taxes.  Public  expenses  had  been  appor- 
tioned among  the  members  of  the  Confedera- 
tion, and  each  had  been  expected  to  provide 
for  the  payment  of  its  quota  of  the  common 
charges.   The  failure  of  the  states  to  comply 
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with  the  requisitions  made  by  Congress  re- 
duced the  United  States  to  bankruptcy  and 
demonstrated  the  need  of  a  central  govern- 
ment that  should  possess  the  power  of  taxa- 
tion." (Bullock,  "The  Origin,  Purpose  and 
Effect  of  the  Direct  Tax  Clause  of  the  Federal 
Constitution,"  15  Political  Science  Quarterly 
217.) 

This  need  was  answered  in  the  Constitution. 
Under  it  the  Federal  Government  acquired  the 
power  to  tax  all  individuals  and  property  wherever 
situated.  The  limitations  placed  upon  it  with  re- 
spect to  taxation  were  not  limitations  as  to  the 
subjects  of  taxation  but  were  limitations  solely 
with  respect  to  the  purpose  of  taxation  and  the 
manner  of  levying  it.  Respecting  the  levying  of  the 
direct  tax,  it  was  limited  only  by  the  requirement 
that  the  tax  be  apportioned  among  the  several 
States  on  the  basis  of  population.  The  Federal 
Government  did  not  continue  limited  to  requisi- 
tions upon  the  States  in  the  matter  of  direct  taxes. 
As  a  matter  of  fact,  an  amendment  proposed  to 
the  constitutional  convention  which  would  have 
limited  the  Federal  Government  to  a  requisition 
upon  the  States  as  a  condition  precedent  to  a  levy 
upon  the  inhabitants  of  the  States  was  decisively 
defeated. 

The  manner  in  which  the  Federal  Government 
levied  direct  taxes  under  the  Constitution  was  dic- 
tated by  its  earlier  failure  under  the  Confederacy 
in  the  matter  of  requisitions  upon  the  several 
States.  (Report  of  Oliver  Wolcott,  Jr.,  to  the  House 
of  Representatives,  December  14,  1796,  concern- 
ing the  levying  of  direct  taxes.)  In  each  case  of  an 
apportioned  direct  tax,  the  Federal  Government 
first  evaluated  all  lands  and  dwelling  houses  in 
the  United  States  and  enumerated  all  slaves.  It 
then  apportioned  the  total  tax  to  the  several  States 
according  to  their  numbers.  This  done,  it  pro- 
ceeded to  assess  (a)  upon  the  lands  and  dwelling 
houses  a  tax  based  upon  a  percentage  of  their 
value,  and  (b)  upon  the  slaves  a  flat  sum.  The 
total  assessment  in  each  State  was  deducted  from 
the  amount  apportioned  to  the  State  and  the  re- 
mainder, if  any,  reassessed  against  the  lands  within 
each  State  according  to  the  prescribed  valuation 
and  at  such  percentum  as  would  be  sufficient  to 
produce  the  said  remainder.  In  other  words,  under 
the  Constitution  the  Federal  Government  both 
levied  a  direct  tax  upon  the  inhabitants  of  the 
State  and  collected  the  tax  itself. 

Thus,  it  will  be  seen,  that  the  requirement  of 
apportionment  relates  solely  to  the  question  of  as- 
sessment. In  assessing  the  individuals  within  a  State 
the  requirement  of  apportionment  serves  to  prevent 
the  total  assessment  within  one  State  from  being 


disproportionate  to  the  total  assessment  in  another 
State.  Once  assessed,  the  tax  is  levied  on  the  in- 
dividual inhabitant  and  not  on  the  State  which,  as 
a  matter  of  fact,  the  Federal  Government  has  no 
power   to   tax  directly. 

The  power  of  the  Federal  Government  to  tax 
the  Indians  is  undoubted.  Since  it  possesses  that 
power  and  since  today  Indians  have  been  de- 
clared subject  to  taxation  by  the  Federal  Govern- 
ment there  would  appear  to  be  no  reason  for  ex- 
cluding them  from  the  basis  on  which  a  Federal 
direct  tax  must  be  apportioned.  True,  some  In- 
dians have  been  accorded  a  qualified  exemption 
by  Federal  or  State  statute  from  certain  types  of 
taxation.  This  exemption,  however,  does  not  pre- 
clude the  Federal  Government  from  levying  a  di- 
rect tax  upon  them.  There  is  no  apportioned  direct 
tax  levied  by  the  Federal  Government  today.  If,  in 
the  future,  Congress  should  levy  such  a  tax,  it  will 
lie  within  its  discretion  as  to  whether  certain  In- 
dians should  be  exempted.  Absent  an  express  ex- 
emption from  the  tax,  it  would  not  appear  after 
an  analysis  of  the  decision  of  the  Supreme  Court 
in  the  case  of  Superintendent  v.  Commissioner, 
295  U.S.  418,  that  any  Indians  would  be  exempt 
from  the  application  of  the  tax.  If,  however, 
Congress  should  expressly  exempt  Indians,  some 
of  whose  property  was  qualifiedly  exempted  by 
existing  State  law  from  certain  types  of  taxation, 
their  status  would  be  no  different  than  that  of 
certain  white  persons  who  might  be  exempted 
because  they  too  possessed  a  qualified  exemption 
from  State  law  on  particular  types  of  property. 
There  were  at  the  time  of  the  adoption  of  the 
Constitution  individuals  in  Vermont,  Massachu- 
setts, Rhode  Island,  Connecticut  and  Virginia 
who  possessed  a  qualified  exemption  from  State 
taxation  and  whose  exemption  was  observed  by 
the  Federal  Government  in  levying  a  direct  tax. 
Ibid.  Such  exemption,  however,  did  not  serve  to 
exclude  them  from  the  enumeration  upon  the  basis 
of  which  direct  taxation  and  representation  was 
apportioned. 

III.  That  the  fact  that  heretofore  Indians 
have  been  counted  only  when  they  were  no 
longer  under  the  protection  of  the  Federal 
Government  indicates  a  consistent  administra- 
tive and  legislative  interpretation  of  the  phrase 
to  the  end  that  Indians  are  to  be  counted  only 
upon  becoming  subject  to  State  taxation. 

Preceding  census  enumerations  have  proceeded 
on  the  theory  that  Indians  under  the  protection 
of  the  Federal  Government  were  not  subject  to 
taxation  but  that  when  they  left  the  protection  of 
the   Federal   Government   they   became   subject   to 
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taxation  and  were  therefore  entitled  to  be  counted. 
Since,  under  this  theory,  they  became  subject  to 
State  and  Federal  taxation  simultaneously,  it  is 
impossible  to  infer  that  they  were  counted  solely 
because  they  became  subject  to  State  taxation.  A 
decision  of  the  Supreme  Court  in  1935  has  nega- 
tived the  notion  that  Indians  while  vinder  the  pro- 
tection of  the  Federal  Government  are  not  subject 
to  taxation  by  the  Federal  Government.  Superin- 
tendent v.  Commissioner,  295  U.S.  418.  The  notion 
having  been  dispelled,  the  practice  which  was 
based  upon  it  must  likewise  be  dispelled.  Since 
today  Indians  under  the  protection  of  the  Fed- 
eral Government  are  subject  to  taxation  by  the 
Federal  Government  they  should  be  counted  in  the 
enumeration  of  individuals  upon  which  appor- 
tionment of  representatives  and  direct  taxes  is 
based. 

Nathan  R.  Margold, 

Solicitor. 


Law  and  Order— Jurisdiction- 
Applicability  of  Federal  Statute- 
Tribal  Sovereignty 


M-31038 


November  23,  1940. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  Commissioner  of  Indian  Affairs  has  re- 
quested this  office  to  prepare  an  opinion  as  to  the 
bearing,  if  any,  upon  law  and  order  among  Indians 
of  the  act  approved  October  9,  1940  "To  confer 
jurisdiction  upon  certain  United  States  commis- 
sioners to  try  petty  offenses  committed  on  Federal 
reservations"  (Public  No.  817,  76th  Cong.,  3d  sess., 
H.R.  1999)  .  The  Commissioner  reports  that  it 
was  the  informal  opinion  of  this  office  while  the 
act  was  pending  in  Congress  that  if  the  act  were 
passed  it  would  be  without  effect  except  in  matters 
already  within  the  jurisdiction  of  the  Federal  dis- 
trict courts.  He  calls  attention,  however,  to  the 
discussion  of  the  bill  on  the  floor  of  the  House 
indicating  that  some  members  of  that  body  did 
think  that  the  bill  would  include  matters  internal 
to  Indian  tribes  not  now  subject  to  the  jurisdiction 
of  the  Federal  courts.  A  formal  opinion  of  the 
Solicitor  is  desired  which  can  be  distributed  to  the 
field  officers  concerned  with  law  enforcement 
among  Indians. 

Section  1  of  the  bill,  which  contains  most  of  the 
provisions  which  are  significant  to  this  question, 
provides  that: 


"*  *  *  any  United  States  commissioner  spe- 
cially designated  for  that  purpose  by  the  court 
by  which  he  was  appointed  shall  have  jurisdic- 
tion to  try  and,  if  found  guilty,  to  sentence 
persons  charged  with  petty  offenses  against  the 
law,  or  rules  and  regulations  made  in  pur- 
suance of  laws,  committed  in  any  place  over 
which  the  Congress  has  exclusive  power  to 
legislate  or  over  which  the  United  States  has 
concurrent  jurisdiction,  and  within  the  judicial 
district  for  which  such  commissioner  was  ap- 
pointed. The  probation  laws  shall  be  applica- 
ble to  persons  so  tried  before  United  States 
commissioners.  For  the  purposes  of  this  Act 
the  term  'petty  offense'  shall  be  defined  as  in 
section  335  of  the  Criminal  Code  (U.S.C.,  title 
18,  sec.  541) .  If  any  person  charged  with  such 
petty  offense  shall  so  elect,  however,  he  shall 
be  tried  in  the  district  court  of  the  United 
States  which  has  jurisdiction  over  the  offense. 
The  commissioner  before  whom  the  defendant 
is  arraigned  shall  apprise  the  defendant  of  his 
right  to  make  such  election  and  shall  not  pro- 
ceed to  try  the  case  unless  the  defendant  after 
being  so  apprised,  signs  a  written  consent  to  be 
tried  before  the  commissioner." 

Section  2  provides  that  an  appeal  shall  lie  from 
cases  of  conviction  by  the  United  States  Com- 
missioners to  the  district  court  of  the  United  States 
for  the  district  in  which  the  offense  was  committed 
The  section  also  directs  the  Supreme  Court  to  pro- 
vide rules  of  procedure  and  practice  for  the  trial 
of  cases  before  the  Commissioners  and  for  appeals 
to  the  district  courts. 

Section  3  provides  the  standard  of  compensation 
to  the  Commissioners  for  services  rendered  under 
the   act. 

Section  4  directs  that  the  act  shall  not  be  con- 
strued as  repealing  or  limiting  the  existing  juris- 
diction of  United  States  Commissioners,  particu- 
larly Commissioners  for  the  national  parks  and 
Commissioners  in  Alaska. 

Section  5  excludes  from  application  of  the  act 
the  District  of  Columbia. 

This  act,  in  my  opinion,  provides  an  alternative 
procedure  for  the  prosecution  of  petty  offenses 
which  are  now  within  the  jurisdiction  of  the  Fed- 
eral district  courts.  It  accomplishes  this  by  empow- 
ering the  United  States  Commissioners  to  try  and 
sentence  persons  charged  with  the  commission  of 
petty  offenses  on  Federal  reservations,  provided 
that  the  defendant  does  not  elect  to  be  tried  by  the 
Federal  district  court  which  has  jurisdiction  over 
the  offense.  The  act  does  not  create  any  new  Fed- 
eral offenses  nor  make  any  substantive  change  in 
Federal    law. 
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The  purpose  and  the  scope  of  the  act  are  un- 
mistakably revealed  in  the  report  on  the  bill  of 
the  Committee  on  the  Judiciary  to  the  House  of 
Representatives,  which  report  incorporated  letters 
to  that  Committee  discussing  the  bill  from  the 
Department  of  Justice  and  the  War  Department. 
The  report  emphasizes  the  need  for  a  more  speedy 
and  convenient  method  of  prosecuting  minor  Fed- 
eral offenses  which,  under  existing  law,  must  be 
prosecuted  in  the  Federal  district  courts.  Reference 
is  made  principally  to  the  distance  of  the  Federal 
district  courts,  to  the  necessary  delay  in  reach- 
ing trial,  and  to  the  inconvenience  resulting  to  the 
defendant  and  to  the  Government.  Similar  argu- 
ments of  procedural  convenience  are  the  burden 
of  the  letters  of  the  Justice  and  War  Departments. 
(H.R.  Report  No.  2579,  76th  Cong.  3d  sess.) 

This  interpretation  that  the  petty  offenses  cov- 
ered by  the  act  must  be  Federal  offenses  within 
the  jurisdiction  of  the  Federal  courts  is  made  in- 
escapable by  the  provision  in  the  act  for  election 
by  the  defendant  of  a  trial  before  the  Commis- 
sioner or  before  the  Federal  district  court  which 
has  jurisdiction  of  the  offense.  If  the  offense  is  not 
one  within  the  jurisdiction  of  a  Federal  district 
court,  the  purpose,  as  well  as  the  provisions,  of  the 
bill  no  longer  has  application.  The  function  of 
the  United  States  Commissioner  under  the  act  is  to 
relieve  the  Federal  district  court  of  the  burden 
of  the  minor  cases,  to  the  advantage  of  all  parties. 

The  act  may,  in  my  opinion,  be  held  to  apply  to 
offenses  committed  on  Indian  reservations,  al- 
though the  matter  is  not  entirely  free  from  doubt. 
My  reason  is  that  the  act  may  be  characterized  as 
a  general  law  "as  to  the  punishment  of  crimes 
committed  in  any  place  within  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States"  and  as 
such  it  becomes  applicable  to  Indian  reservations 
under  25  U.S.C.A.  sec.  217,  which  section  extends 
all  such  laws  to  the  Indian  country.  It  is  not  neces- 
sary, under  this  reasoning,  to  determine  whether 
an  Indian  reservation  is  a  place  under  the  con- 
current or  exclusive  jurisdiction  of  the  United 
States  to  which  the  act  by  its  terms  directly  applies. 
I  conclude  that  any  white  person  or  Indian  who 
commits  within  an  Indian  reservation  a  Federal 
offense  which  comes  within  the  prescribed  defini- 
tion of  a  petty  offense  and  for  which  he  is  subject 
to  trial  in  a  Federal  district  court  may  be  tried 
before  the  United  States  Commissioner,  provided 
he  consents  to  such  procedure. 

However,  as  the  law  relates  only  to  Federal 
offenses,  it  in  no  way  affects  the  trial  and  punish- 
ment of  offenses  defined  by  tribal  law  and  regula- 
tion. Such  offenses  continue  to  be  tried  by  the 
tribal  authorities  and  are  not  subject  to  prosecution 
before    the   Commissioner   or    the   Federal   district 


courts.  The  act,  in  my  opinion,  is  no  more  applica- 
ble to  offenses  under  tribal  law  than  it  is  to  offenses 
under  State  law  committed  within  Indian  reserva- 
tions. 

My  conclusion  is  the  same  in  regard  to  offenses 
defined  by  the  law  and  order  regulations  of  this 
Department  as  such  offenses  are  not  offenses  over 
which  the  Federal  district  courts  have  jurisdiction. 
Section  1  of  the  act  describes  the  offenses  subject  to 
the  jurisdiction  of  the  United  States  Commis- 
sioners as  "petty  offenses  against  the  law,  or  rules 
and  regulations  made  in  pursuance  of  law."  This 
reference  to  rules  and  regulations  makes  the  act 
applicable  to  violations  of  Federal  regulations 
which  are  made  a  Federal  offense  by  statute.  The 
law  and  order  regulations  of  this  Department  have 
a  peculiar  status.  There  is  no  statute  providing  in 
terms  for  regulations  governing  the  conduct  of 
Indians  on  Indian  reservations  or  making  viola- 
tion of  such  regulations  a  Federal  offense  cogniza- 
ble in  the  Federal  district  courts.  In  the  extensive 
analysis  of  the  authority  for  these  departmental 
law  and  order  regulations,  set  forth  in  my  memo- 
randum of  February  28,  1935,  it  was  pointed  out 
that  these  regulations  were  sanctioned  by  con- 
gressional appropriations  over  60  years  for  the 
employment  of  Indian  judges  and  Indian  police 
and  for  maintaining  law  and  order  on  Indian  res- 
ervations. The  authority  for  the  regulations  was 
also  found  in  the  tribal  power  over  the  internal 
relations  of  Indians  on  Indian  reservations,  the 
Interior  Department  assisting  in  this  regard  where 
tribal    organization   was   weak. 

The  discussion  of  the  bill  on  the  floor  of  the 
House  of  Representatives  on  July  1,  1940,  does 
indicate  that  two  or  three  of  the  Congressmen  par- 
ticipating in  the  discussion  believed  that  the  bill 
would  permit  the  United  States  Commissioners  to 
try  offenses  against  tribal  laws  and  regulations  if 
the  defendant  and  the  tribal  court  consented  to 
such  procedure.  Such  an  understanding  of  the  bill 
is  a  natural  one  to  reach  without  close  scrutiny  of 
all  the  terms  of  the  bill,  in  view  of  the  broad  gen- 
eral language  of  the  title  of  the  bill  and  of  the 
opening  sentence.  However,  much  of  the  discussion 
consisted  in  raising  questions  as  to  the  applica- 
tion of  the  bill  to  Indian  reservations  and  was  not 
advanced  as  conclusive.  The  discussion,  moreover, 
loses  weight  by  reason  of  the  fact  that  it  was  based 
upon  the  premise  that  tribal  courts  had  jurisdic- 
tion over  offenses  by  white  persons  on  Indian  res- 
ervations, which  premise  is  erroneous.  In  any  case, 
discussion  of  the  provisions  of  a  bill  on  the  floor 
of  Congress  can  determine  the  interpretation  of 
the  bill  only  in  the  event  its  provisions  are  am- 
biguous. In  the  case  of  this  act  the  provisions,  when 
read  as  a  whole,  are  not  ambiguous.  As  concluded 
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previously,  they  provide  solely  for  a  new  procedure 
to  relieve  the  Federal  district  courts  of  the  trial 
of  certain  Federal  offenses,  designated  as  petty 
offenses,  now  within  their  jurisdiction. 


Nathan  R.  Margold, 

Solicitor. 


Approved:  July  i9,  1941. 
Oscar  L.  Chapman, 

Assistant  Secretary. 


Claims— North   and   South   Dakota 

Indian  Reservations— Loss  of 

Personal  Property 

December  3,  1940. 

Memorandum  for  the  Secretary: 

The  Office  of  Indian  Affairs  has  addressed  to  you 
the  attached  undated  letter  concerning  the  claims 
of  individual  Sioux  Indians  on  specified  Indian 
reservations  in  North  and  South  Dakota  and  Mon- 
tana for  leases  of  personal  property  authorized  to 
be  adjudicated  by  the  act  of  May  3,  1928  (45  Stat. 
484) .  This  letter  was  referred  to  me  by  the  Acting 
Commissioner  in  his  memorandum  of  May  4,  1940. 
The  claims  involved  are  generally  referred  to  as  the 
"Sioux  pony  claims." 

In  February,  March,  and  April,  1932,  the  Depart- 
ment approved  the  recommendations  of  the  Indian 
Office  determining  the  rights  of  the  Indians  under 
the  1928  act.  On  February  1,  1939,  Hon.  Francis 
Case,  of  the  House  of  Representatives,  requested  a 
rehearing  in  regard  to  certain  classes  of  claims, 
which  request  was  granted  by  the  Indian  Office 
letter  of  February  27,  approved  March  14,  1939.  In 
that  letter  it  was  suggested  that  Ralph  M.  Case, 
attorney  for  the  Indians,  submit  a  bill  of  particu- 
lars showing  each  claim  that  ought  to  be  reopened 
and  the  point  of  fact  or  law  as  to  which  an  error 
was  allegedly  made  by  the  Department.  Such  a 
statement  was  submitted  by  Mr.  Ralph  M.  Case 
on  November  14,  1939,  with  a  notion  for  re- 
consideration of  specified  decisions  of  the  Depart- 
ment, supported  by  a  brief  and  argument.  The 
present  Indian  Office  letter,  if  approved,  would 
reaffirm  the  previous  action  of  the  Department  and 
reject  all  claims  except  two. 

I  have  examined  with  some  care  the  contentions 
of  the  claimants,  through  their  attorney,  and  of 
the  Indian  Office,  and  I  believe  the  proposed  ac- 
tion by  the  Department  should  be  reconsidered  in 
the  light  of  certain  legal  principles  which  should 


govern  the  construction  and  application  of  the  act 
of  May  3,  1928. 

For  your  information  I  am  setting  forth  a  syn- 
opsis of  the  history  and  character  of  the  Sioux 
pony  claims.  For  many  years  the  Sioux  have  as-  ! 
serted  claims  for  personal  property,  particularly 
horses  and  arms,  taken  from  them  by  military 
authority  on  various  occasions  in  the  latter  part 
of  the  nineteenth  century,  and  particularly  in 
1876.  Three  acts  of  Congress  were  passed  appro- 
priating fixed  sums  to  pay  pony  claims  at  desig- 
nated agencies.  The  act  of  March  2,  1889  (25  Stat. 
888,  899) ,  authorized  payment  up  to  $28,200  to 
such  individual  Indians  of  the  Red  Cloud  and 
Red  Leaf  Bands  of  Sioux  as  were  deprived  by  the 
United  States  of  ponies  in  1876,  at  the  rate  of  $40 
for  each  pony.  The  act  of  January  18,  1891  (26 
Stat.  720)  ,  authorized  payment  up  to  $200,000  to 
such  individual  Indians  of  the  Standing  Rock  and 
Cheyenne  River  Reservations  as  were  deprived  of 
ponies  in  1876,  at  the  same  rate  per  pony.  The  act 
of  June  21,  1906  (34  Stat.  325,  374),  authorized 
payment  of  $6,320  to  15  Sioux  Indians  of  the  Pine 
Ridge  Agency  for  the  loss  of  property  for  reasons 
of  military  expediency  while  they  were  in  amity 
with  the  United  States.  The  act  of  May  3,  1928, 
was  the  first  act  to  authorize  a  general  investiga- 
tion of  such  claims,  leaving  the  amount  of  com- 
pensation to  be  determined  by  the  Secretary  of 
the  Interior  and  reported  to  Congress  for  later 
appropriation. 

Under  the  1928  act,  between  15,000  and  20,000 
claims  of  all  types  were  filed,  including  those  for 
allotments  of  land  and  loss  of  improvements,  as 
well  as  for  loss  of  personal  property.  A  report  on 
the  type  of  claims  now  involved  in  the  present 
letter  was  made  to  Congress  in  a  letter  from  the 
Secretary  of  the  Interior  on  December  13,  1932, 
which  showed  that  only  an  inconsiderable  number 
of  claims  of  this  type  were  allowed.  Four  claims 
were  allowed  of  the  511  filed  by  the  Indians  of  the 
Pine  Ridge  Agency;  16  were  allowed  of  the  524 
filed  on  the  Standing  Rock  Reservation;  4  were 
allowed  of  the  520  filed  at  the  Cheyenne  River 
Agency;  and  on  the  Rosebud  Reservation  in  place 
of  the  289  claims  for  ponies  lost  from  1874  to  1884 
there  were  substituted  two  lists  of  claims  prepared 
by  Lieutenant  Lee  covering  ponies  and  cattle 
stolen  by  white  citizens  of  the  United  States  from 
1875  to  1878.  These  claims  on  the  Lee  list 
amounted  to  $10,555,  all  of  which  were  allowed. 
The  total  claims  allowed  amounted  to  $19,357, 
to  cover  which  an  appropriation  was  made  by  the 
act  of  February  16,   1933    (47  Stat.  818) . 

The  attorney  for  the  claimants  seeks  reconsider- 
ation of  the  action  by  the  Department  on  the 
ground    (1)    that  the  construction  and  application 
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of  the  term  "hostility"  in  the  act  of  1928  were  erro- 
neous as  a  matter  of  law,  (2)  that  the  Indians  who 
received  part  payment  under  the  prior  acts  of  Con- 
gress are  entitled  to  claim  the  balance  of  the 
amount  under  the  1928  act,  and  (3)  that  erroneous 
decisions  were  made  on  the  facts  of  miscellaneous 
claims.  This  division  of  the  subject  will  be  followed 
in   the  consideration  of   the  contentions. 


Construction    and    Application    of 
the   Tora  "Hostility" 

The  act  of  May  3,  1928,  is  as  follows: 

"The  Secretary  of  the  Interior  be,  and  he  is 
hereby,  authorized  and  directed  to  investigate, 
hear,  and  determine  the  claims  of  the  indi- 
vidual Indians  whose  names  are  enrolled  on 
the  approved  rolls  of  the  following  Indian 
agencies:  Rosebud,  Pine  Ridge,  Lower  Brule, 
Crow  Creek,  Cheyenne  River,  Yankton,  Sisse- 
ton,  and  Flandraeux,  in  the  State  of  South 
Dakota;  Fort  Peck,  in  the  State  of  Montana; 
Fort  Totten,  in  the  State  of  North  Dakota; 
Standing  Rock,  in  the  States  of  North  and 
South  Dakota;  and  Bantee,  in  the  State  of 
Nebraska;  Provided,  That  the  Secretary  of  the 
Interior  is  authorized  to  make  all  rules  and 
regulations  necessary  to  carry  out  the  provi- 
sions of  this  Act;  Provided  further,  That  the 
claims  which  shall  be  investigated  under  this 
Act  shall  be  individual  claims  for  allotments 
of  land  and  for  loss  of  personal  property  or 
improvements  where  the  claimants  or  those 
through  whom  the  claims  originated  were  not 
members  of  any  band  of  Indians  engaged  in 
hostilities  against  the  United  States  at  the 
time  the  losses  occurred.  If  any  such  claims 
shall  be  considered  meritorious,  the  Secretary 
of  the  Interior  shall  adjust  same  where  there  is 
existing  law  to  authorize  their  adjustment, 
and  such  other  meritorious  claims  he  shall  re- 
port to  Congress  with  appropriate  recom- 
mendation." 

The  clause  in  this  act  qualifying  the  eligible 
claimants  by  describing  them  as  persons  who  "were 
not  members  of  any  band  of  Indians  engaged  in 
hostilities  against  the  United  States  at  the  time  the 
losses  occurred"  has  been  subjected  to  conflicting 
construction  by  this  Department  and  by  the  attor- 
ney for  the  claimants.  Since  practically  all  of  the 
claims  presented  for  rehearing  which  involve  the 
question  of  hostility  arose  out  of  the  military  inci- 
dents beginning  in  1876  connected  with  the  hos- 
tilities known  as  the  Sioux  War,   the  controversy 


as  to  the  construction  of  this  qualifying  clause  has 
centered  about  its  application  to  those  hostilities. 
Decision  as  to  its  application  in  this  regard  has 
been  considered  sufficient  since  the  principles  in- 
volved would  have  equal  application  to  the  single 
other  incident  of  hostilities  involved  in  the  present 
claims,  namely,  the  Dry  Bone  Hill  Creek  incident 
of  1863.  My  consideration  of  the  subject  is,  there- 
fore, also  directed  to  the  incidents  of  the  Sioux 
War. 

The  controversy  between  the  claimants'  attorney 
and  the  Indian  Office  over  the  construction  of  the 
hostility  clause  may  be  summarized  as  follows: 

Mr.  Ralph  Case,  in  a  letter  of  November  14, 
1931,  to  the  Commissioner  of  Indian  Affairs,  main- 
tained (1)  that  all  the  main  band  subdivisions  of 
the  Sioux  Tribe  were  in  amity  with  the  United 
States  throughout  the  Sioux  War  and  that  the  hos- 
tile bands  were  the  groups  of  Sioux  drawn  from 
various  of  the  main  subdivisions  of  the  tribe  and 
banded  together  under  the  leadership  of  warring 
chiefs,  and  (2)  that  there  was  no  hostility  any- 
where on  the  part  of  the  Sioux  Indians  after  March 
11,  1877,  which  date  is  given  as  the  end  of  the 
Sioux  War. 

The  Indian  Office  in  its  reply  of  November  25, 
1931,  approved  by  the  Department  December  1, 
1931,  stated  that  the  act  of  May  3,  1928,  should  be 
given  a  liberal  construction  in  favor  of  the  claim- 
ants as  its  provisions  were  remedial,  and  that  the 
hostility  clause  should  not  be  construed  to  include 
individual  members  of  a  hostile  band  where  such 
individuals  were  not  themselves  actually  engaged 
in  hostilities. 

In  a  subsequent  Indian  Office  letter  of  December 
10,  1931,  addressed  to  the  Secretary  of  the  Interior, 
and  approved  December  14,  certain  claims  con- 
nected with  the  capture  of  Chief  Gall  were  disposed 
of  by  adopting  a  construction  of  the  1928  act  which 
was  used  as  a  precedent  in  the  case  of  similar 
claims.  The  ruling  in  this  case  was,  in  effect,  that 
where  a  hostile  band  encamped  with  friendly  In- 
dians and  such  Indians  "afforded  comfort"  to  the 
hostile  band,  the  friendly  Indians  were  not  eligible 
to  receive  compensation.  Bcause  of  the  importance 
of  the  ruling,  the  language  of  the  essential  part  of 
the  letter  is  quoted  as  follows: 

"If  such  individuals,  as  they  themselves  as- 
sert, were  not  actually  numbered  among  the 
immediate  followers  of  Chief  Gall,  it  may  be 
fairly  assumed  that  such  individuals  were  at 
least  affording  comfort  to  Gall's  band,  if  not 
more  than  that,  and  their  relationship  to  him 
and  his  followers  certainly  could  not  be  inter- 
preted as  hostile  to  them  and  in  amity  with 
the   United   States   Government." 
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The  present  brief  of  Mr.  Ralph  Case  contends 
that  the  Indian  Office  letter  of  December  10,  1931, 
should  be  overruled  and  the  Indian  Office  letter 
of  November  25,  1931,  should  be  followed.  He 
reiterated  that  the  Sioux  War  ended  March  11, 
1877,  and  that  thereafter  there  were  no  hostile 
bands,  asserting  that  the  capture  of  Chief  Gall  in 
1880,  for  example,  was  not  accompanied  by  any 
hostilities. 

The  position  of  the  Indian  Office  in  its  present 
letter  is  that  the  Sioux  War  continued  until  the 
last  surrender,  that  of  Chief  Sitting  Bull  in  1881, 
and  that  all  the  Sioux  Indians  were  "intermittently 
or  permanently  hostile,"  since  the  agency  Indians 
provided  supplies  and  support  to  the  hostile  In- 
dians   (I.O.  letter,  pp.  3,  6,  11,  12). 

On  these  contentions  my  conclusions  are  that: 

(1)  The  bands  engaged  in  hostilities  re- 
ferred to  in  the  1928  act  were  not,  at  any  time 
relevant  to  these  claims,  the  10  original  sub- 
divisions of  the  Sioux  Tribe  but  they  were  the 
groups  of  Indians  from  various  of  these  sub- 
divisions who  banded  together  under  the  lead- 
ership of  warring  chieftains  for  the  purpose  of 
carrying  on  war  against  the  United  States. 

(2)  The  Sioux  War  cannot  be  said  to  have 
ended  on  March  11,  1877,  and  each  hostile 
band  must  be  considered  as  remaining  hostile 
until  it  accepted  the  military  terms  of  surren- 
der. The  last  surrender  occurred  in  the  case 
of  Chief  Sitting   Bull  on  July    19,    1881. 

(3)  The  position  of  the  Indian  Office,  both 
in  its  letter  of  November  25  and  its  letter  of 
December  10,  1931,  described  above,  is  in  my 
opinion  erroneous.  In  the  case  of  the  Novem- 
ber 25  letter,  the  activity  of  the  individual 
Indian  at  the  time  of  the  loss  of  property  is 
immaterial,  if  he  was  at  the  time  a  member  of 
a  band  engaged  in  hostilities.  As  regards  the 
ruling  of  December  10,  1931,  if  an  individual 
was  not  a  member  of  a  hostile  band,  the  fact 
that  he  was  affording  aid  and  comfort  to  the 
hostiles  did  not  make  him  a  member  of  such  a 
band  or  ineligible  to  receive  compensation  for 
the  loss  of  his  property. 

These  three  conclusions  are  reached  on  the 
basis   of   the   following   considerations: 

Conclusion  1.  The  facts  surrounding  the  Sioux 
War  as  recorded  in  the  reports  of  the  Secretary  of 
War  and  of  the  General  of  the  Army  and  of  the 
Commissioner  of  Indian  Affairs,  and  as  found  by 
the  Court  of  Claims  in  a  number  of  cases,  are  that 
the  hostile  bands  consisted  of  groups  of  Indians 
drawn   from   various  of  the  main  subdivisions  of 


the  tribe  and  operating  for  the  duration  of  the 
war  under  the  leadership  of  various  chiefs.  The 
war  was  fought  in  Montana  and  Wyoming  by  these 
bands  while  the  main  body  of  the  tribe  remained 
within  the  Great  Sioux  Reservation  in  Dakota  and 
at  the  Red  Cloud  and  Spotted  Tail  Agencies  in 
Nebraska. 

Since  an  outline  for  the  facts  connected  with 
this  war  is  essential,  I  quote  the  following  from 
the  survey  of  the  war  included  as  findings  of  fact 
in  the  case  of  The  Sioux  Tribe  v.  United  States, 
85   Ct.   CI.    181,   at   188,    189: 


"8.  The  attitude  of  the  Sioux  roaming  in  the 
valley  of  the  Yellowstone  became  so  increas- 
ingly hostile  and  threatening  that  in  Decem- 
ber 1875  the  Interior  Department  'decided  to 
make  a  final  attempt  to  induce  these  Indians 
to  come  into  their  agencies,  and  issued  an  or- 
der requiring  them  to  go  upon  their  reserva- 
tions by  the  31st  of  January  (1876)  or  be 
regarded  as  hostile  and  turned  over  to  the 
military.'  The  Indians  refused  to  obey,  and  on 
February  21  [1],  1876,  they  were  turned  over 
to  the  War  Department  for  appropriate  action. 
On  March  17,  1876,  the  troops  of  the  United 
States  attacked  the  band  of  Indians  under 
Crazy  Horse  'thereby  beginning  the  war  which 
culminated  in  the  annihilation  of  Custer  and 
his  command  in  June  1876',  and  which  con- 
tinued until  the  surrender  of  the  remnants  of 
Lame  Deer's  band  on  September  10,  1877.  Dur- 
ing the  progress  of  this  war  the  hostiles  re- 
ceived large  accessions  from  the  different  agen- 
cies, a  count  of  the  Indians  at  the  agencies  by 
the  military  establishing  the  fact  that  the 
numbers  remaining  were  from  one-third  to 
one-half  the  numbers  previously  reported  for 
issue.  The  number  of  warriors  in  the  field 
during  the  course  of  the  hostilities  was  esti- 
mated by  the  Secretary  of  War  to  be  from 
2,500  to  3,000.  In  July  1881  there  were  held  as 
prisoners  of  war,  as  a  result  of  successive  cap- 
tures and  surrenders  in  the  years  1873  to  1880, 
more  than  1,600  Sioux  at  Fort  Keegh,  Mon- 
tana, and  1,125  at  Fort  Buford,  Montana.  On 
July  19,  1881,  Sitting  Bull  and  his  immediate 
band,  numbering  187,  surrendered  at  Fort 
Buford,  and  on  July  29  all  of  these  Indians, 
numbering  2,858,  were  transferred  to  Fort 
Yates  at  the  Standing  Rock  Agency." 

Bands  thus  organized  for  the  execution  of  hos- 
tile purposes  have  been  repeatedly  recognized  by 
the  Court  of  Claims  as  coming  within  the  legal 
meaning  of  the  term  "band."  This  was  found  in 
the  case  of  those  hostile  Sioux  bands  in  the  case  of 
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Salois  v.  United  States,  the  Northern  Cheyenne 
and  the  Sioux  Indians,  33  Ct.  CI.  326,  in  which  it 
was  said  that  a  minority  can  separate  itself  from  a 
band  or  tribe  and  become  a  separate  band  for 
peace  or  war.  The  Sioux  bands  particularly  con- 
sidered were  those  of  Crazy  Horse  and  Sitting  Bull. 
There  are  a  number  of  similar  cases  relating  to 
other  tribes.  In  the  case  of  Connera  v.  United  States 
and  the  Cheyenne  Indians,  180  U.S.  271,  aff'g  33 
Ct.  CI.  317,  the  Supreme  Court  declared: 

"To  constitute  a  'band'  we  do  not  think  it 
necessary  that  the  Indians  composing  it  be  a 
separate  political  entity,  recognized  as  such, 
inhabiting  a  particular  territory,  and  with 
whom  treaties  had  been  or  might  be  made. 
Those  peculiarities  would  rather  give  them  the 
character  of  tribes.  The  word  'band'  implies 
an  inferior  and  less  permanent  organization, 
though  it  must  be  of  sufficient  strength  to  be 
capable  of  initiating  hostile  proceedings."  (p. 
275). 

In  Herring  v.  United  States  and  the  Ute  Indians, 
32  Ct.  CI.  536,  the  court  held  that  the  Ute  Tribe 
was  in  amity  with  the  United  States  and  that  the 
members  of  Black  Hawk's  band  had  dissociated 
themselves  from  the  tribe  in  order  to  engage  in  hos- 
tile acts.  In  Lobbs  v.  United  States  and  the  Apache 
Indians,  33  Ct.  CI.  308,  the  court  recognized  as  a 
band  Victoria's  band  of  the  Apaches,  which  was 
merely  a  combination  of  individuals  from  different 
bands  associated  together  for  the  purpose  of  waging 
war  against  the  United  States  and  which  did  not 
exist  until  the  warfare  began. 

Conclusion  2.  The  date  of  the  ending  of  the 
Sioux  War  is  the  subject  of  consideration  only 
because  the  claimants'  attorney  alleges  that  no 
hostilities  existed  involving  any  Sioux  after  March 
11,  1877.  In  my  opinion,  not  only  is  that  date  not 
established  as  the  end  of  the  war,  but  no  general 
date  is  relevant  since  the  date  of  surrender  of  each 
band  is  the  determining  date  of  the  cessation  of 
hostilities  on   the   part   of  that   band. 

The  attorney  for  the  claimant  bases  his  conten- 
tion that  the  Sioux  War  ended  March  11,  1877,  on 
the  Salois  case,  supra,  and  the  case  of  Boughton  v. 
The  United  States  and  the  Sioux  Indians,  No. 
9326,  Court  of  Claims,  unrecorded.  Both  of  these 
cases  involve  depredations  committed  by  Indians 
on  white  persons  and  the  question  was  whether 
the  tribe  to  which  the  Indians  belonged  was  in 
amity  with  the  United  States  and  therefore  liable 
for  the  damage  done.  In  the  Salois  case  the  depre- 
dations were  committed  by  either  Ogalalla  Sioux 
or  Western  Cheyenne  Indians  and  occurred  in 
July  1876  in  Nebraska  near  Fort  Robinson  within 


the  Red  Cloud  Agency.  The  court  held  that  both 
the  Ogalalla  Indians  (which  were  one  main  sub- 
division of  the  Sioux)  and  the  Northern  Cheyenne 
Indians  were  in  amity  with  the  United  States.  The 
court  found  that  the  Sioux  War  began  with  the 
attack  by  the  United  States  on  the  band  of  Crazy 
Horse  on  March  17,  1875,  and  that  Crazy  Horse 
surrendered  at  the  Red  Cloud  Agency  in  May 
1877.  The  court  also  found  that  the  last  hostile 
Cheyenne  band,  under  Dull  Knife,  surrendered  at 
the  agency  in  January  1877.  The  court  did  not 
deal  with  the  other  hostile  bands  who  were  not 
connected  with  the  Red  Cloud  Agency.  The  case, 
therefore,  does  not  decide  when  the  Sioux  War 
ended,  except  as  to  the  particular  hostile  bands 
important  to  the  case. 

In  the  Boughton  case  the  depredations  occurred 
in  Lawrence  County,  South  Dakota,  which  was  in 
the  Black  Hills  country.  The  depredations  occurred 
in  January  and  August  1876  and  on  March  11, 
1877.  The  court  held  that  the  Sioux  Indians  were 
in  amity  with  the  United  States  in  January  1876 
and  on  March  11,  1877,  but  not  in  August  1876. 
The  holding  is  not  that  the  Sioux  War  ended  on 
March  11,  1877,  but  simply  that  the  Sioux  Indians 
were  in  amity  on  that  date.  This  unreported  case 
contains  no  opinion  or  discussion  of  the  facts  but 
simply  the  ultimate  finding  of  fact  as  to  amity. 
Except  for  the  consideration  that  the  case  involved 
the  Black  Hills  country,  the  ownership  of  which 
was  an  object  of  the  Sioux  War,  the  case  is  in 
conflict  with  the  later  Salois  case  which  found  the 
Indians  remaining  at  the  agencies  to  be  in  amity 
with  the  United  States  in  the  summer  of  1876.  The 
case  of  Botson  v.  United  States  and  the  Ogalalla 
Sioux  Indians  and  the  Sioux  Tribe,  No.  3082,  Court 
of  Claims,  unreported,  is  cited  by  the  attorney  for 
the  claimants  for  the  reverse  of  its  actual  holding. 
The  case  did  not  hold  that  the  hostilities  of  the 
Ogalalla  ceased  in  October  1876  but  held  that  at 
the  time  of  the  depredation  in  October  1876  in 
the  Black  Hills  country  the  defendant  Indians 
were  not  in  amity  with  the  United  States.  Here 
again  there  is  no  discussion  nor  opinion,  and  this 
case,  like  the  Botighton  case,  is  in  conflict  with  the 
Salois  case  in  so  far  as  it  treats  the  Sioux  as  at  war 
in  the  summer  and  autumn  of  1876.  These  cases 
make  no  analysis  of  the  situation  as  to  hostility  and 
no  distinction  between  the  friendly  and  the  hos- 
tile Sioux,  and  in  this  respect  I  consider  whatever 
weight  these  cases  may  have  overcome  by  the  Salois 
case  and  by  the  official  reports  of  the  War  and 
Interior  Departments.  See,  particularly,  Reports  of 
the  Secretary  of  War,  1876  pages  27-39,  1877  pages 
55,  56;  Reports  of  the  Commissioner  of  Indian 
Affairs,  1876  pages  XIV-XV,  1877  pages  14-17. 
Conclusion    3.    The    conclusion    of    the    Indian 
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Office  in  its  letter  of  November  25,  1931,  that  the 
determining  factor  is  the  activity  of  the  individual 
claimant  and  not  his  membership  in  a  band  whose 
activities  were  hostile,  is  a  misreading  of  the  plain 
terms  of  the  1928  act.  If  property  was  taken  by  the 
military  authorities  from  an  Indian  who  was  a 
member  of  the  band  of  Sitting  Bull  or  Crazy  Horse 
or  any  of  the  other  war  chieftains  up  to  and  in- 
cluding the  surrender  of  the  band,  or  up  to  and 
including  his  individual  surrender,  by  which  he 
dissociated  himself  from  the  band,  the  claimant  is 
not  entitled  to  compensation  whether  or  not  he 
himself  was  actually  engaged  in  hostilities  at  the 
time  the  loss  occurred. 

The  conclusion  of  the  Indian  Office  in  its  letter 
of  December  14,  that  Indians  who  afford  comfort 
to  the  hostiles  are  to  be  classed  as  hostiles,  al- 
though not  members  of  a  band  engaged  in  hostili- 
ties, is  likewise  erroneous.  The  war  was  not  be- 
tween the  United  States  and  all  individual  Sioux 
Indians  nor  the  United  States  and  the  Sioux  Tribe. 
It  was  between  the  United  States  and  the  organized 
hostile  bands  outside  the  Great  Sioux  Reservation, 
which  bands  were  recognized  as  being  capable  of 
conducting  war  and  negotiating  peace.  The  ulti- 
matum issued  by  the  Indian  Office  in  1875  to  the 
belligerent  Indians  outside  the  Great  Sioux  Res- 
ervation requiring  them  to  return  to  the  reserva- 
tion or  be  considered  hostile,  which  ultimatum 
was  followed  by  the  turning  over  of  such  Indians 
to  the  military  authorities,  is  determinative  evi- 
dence of  who  the  enemy  was  in  that  war.  The  acts 
of  individuals  within  the  Great  Sioux  Reservation, 
or  at  any  of  the  agencies  in  Montana  or  North 
Dakota,  in  supplying  aid  and  comfort  to  one  side 
in  the  war  do  not  make  such  individuals  at  war 
with  the  other  side  or  identify  them  as  belligerents 
(cf.  Oppenheim's  International  Law,  5th  ed.,  vol. 
2,  p.  523;  Moore  International  Law  Digest,  vol.  7, 
sec.   1308). 

The  activity  of  the  United  States  military  au- 
thorities and  the  official  reports  of  that  period  all 
recognize  the  distinction  between  the  hostile  In- 
dians in  the  field  and  the  reservation  Indians  at 
the  agencies  and  the  sympathy  of  the  reservation 
Indians  for  the  hostile  bands  and  willingness  to 
provide  material  assistance  to  them.  Nevertheless, 
Congress  provided  for  compensating  these  Indians 
in  the  three  acts  prior  to  1928  and  recognized  the 
distinction  between  the  Indians  of  hostile  bands 
and  those  not  so  participating  in  the  war  in  the 
act  of  1928  itself.  Moreover,  the  argument  that  all 
the  Sioux  were  intermittently  or  permanently  hos- 
tile up  to  1881  is  untenable  in  view  of  the  fact  that 
after  1877  only  a  very  few  hostile  bands  who  had 
not  yet  surrendered  remained,  and  the  main  leader 
of  the  war,  Chief  Sitting  Bull,  was  in  Canada  dur- 


ing that  period.  Furthermore,  even  during  the 
years  1876  and  1877,  when  most  of  the  military 
engagements  occurred,  the  military  authorities  kept 
close  guard  over  the  reservation  Indians,  enroll- 
ing them  and  handling  their  affairs  as  a  separate 
group,  and  treating  the  hostiles  returning  to  the 
reservation  as  beligerents  and  confiscating  their 
property  as  the  property  of  prisoners  of  war.  On 
this  point  I  quote  from  the  brief  of  the  United 
States  in  the  Boughton  case,  at  pages  252,  to  253: 

"*  *  *  The  defendants'  contention  is  that 
the  reservation  Indians  were,  by  compulsion, 
on  their  various  reservations,  indeed,  at  the 
very  agencies;  and  that  the  hostile  Sioux  were 
in  the  section  of  the  country  where  the  stock 
were  driven. 

"In  support  of  the  first  proposition,  the 
court  will  notice  that  for  over  a  year  prior  to 
this  date  the  Sioux  Indians  from  the  reserva- 
tions had  been  going  in  small  numbers  from 
the  reservation  to  the  hostile  camps;  but  after 
the  Custer  massacre  vigorous  military  mea- 
sures were  resorted  to  for  the  purpose  of  sub- 
duing the  hostiles  and  preventing  any  more 
reservation  Indians  leaving  the  agencies.  The 
war  records  for  1876  show  that  troops  were 
brought  from  the  various  military  divisions  of 
the  Army  to  accomplish  this  work.  (Report 
Secretary  of  War,  1876,  p.  445.)  It  is  shown 
that  General  Sheridan  caused  an  enrollment 
of  the  reservation  Indians  and  the  arrest  of 
any  hostiles  that  might  come  into  the  reser- 
vation. It  will  further  be  noticed  that  in  Sep- 
tember, 1876,  the  Secretary  of  War  authorized 
the  military  to  assume  control  of  the  agencies 
in  the  Sioux  country,  and  this  they  did  in  a 
most  vigorous  way,  and  a  sufficient  military 
force  was  put  in  and  about  every  agency,  not 
only  to  prevent  hostiles  from  coming  in  and 
getting  provisions,  but  to  see  that  none  left 
the  agencies;  and  this  military  force  went  so  far 
as  to  count  and  enroll  every  Indian  on  the 
reservation  in  the  Sioux  country  and  to  even 
take  away  their  ponies  and  their  arms.  It  was 
thus  ascertained  that  more  than  one-half  of 
these  Indians  were  out  with  the  hostiles. 

"With  such  complete  control  over  the  agen- 
cies by  the  military,  it  can  not  be  thought 
probable  or  possible  that  it  was  the  agency 
Indians  that  took  from  the  claimant  800  head 
of  cattle.  *    *   *" 

The  only  possible  objective  test,  and  the  only 
logical  one,  that  can  be  applied  is  whether  the 
personal  property  for  which  claim  is  made  was 
taken  by  capture  as  an  incident  of  warfare  on  the 
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field  or  as  a  condition  of  surrender.  It  is  imma- 
terial whether  the  surrender  occurred  at  an  agency 
or  in  the  field  or  whether  the  surrendered  prop- 
erty was  delivered  to  the  military  authorities  at  the 
agency  or  in  the  field.  If  the  case  of  the  capture 
of  Chief  Gall  is  used  as  an  example,  there  could 
be  no  recovery  for  the  taking  of  property  from 
Chief  Gall  or  his  followers  upon  their  surrender 
at  the  Fort  Peck  Agency,  although  no  actual  fight- 
ing occurred  at  the  time,  as  the  taking  was  part  of 
the  terms  of  surrender  required  of  hostile  bands. 
However,  recovery  should  be  allowed  for  property 
taken  from  Indians  at  the  Fort  Peck  Agency  who 
were  not  members  of  Chief  Gall's  band,  even 
though  they  afforded  comfort  to  that  hostile  band 
upon  its  arrival  at  the  agency. 

My  conclusion  as  to  the  construction  and  appli- 
cation  of  the  qualifying  clause  in  the  1928  act,  that 
claimants  may  not  be  members  of  any  band  en- 
gaged in  hostilities  against  the  United  States,  may 
be  summarized  as  follows: 

Where  the  claimant  was  a  follower  of  any  of  the 
chiefs  fighting  the  United  States,  or,  in  other  words, 
a  member  of  a  hostile  band,  he  cannot  recover  his 
property  taken  by  the  military  authorities  up  to 
and  including  the  occasion  of  his  own  surrender 
when  he  relieved  himself  of  membership  in  the 
hostile  band,  or  of  the  surrender  of  the  chief  of 
whose  band  he  had  remained  a  member.  In  the 
application  of  this  principle  to  the  Sioux  hostili- 
ties, it  may  be  said  that  if  property  was  taken  from 
a  reservation  Indian  it  was  probably  taken  from 
a  friendly  Indian,  unless  it  is  shown  to  have  been 
taken  as  an  incident  of  his  military  surrender  or 
the  surrender  of  the  chief  in  whose  band  he  was 
a  member. 

II 

Partial  Payment  as  a  Bar 

The  motion  for  reconsideration  submitted  by  the 
attorney  for  the  claimants  is  also  based  on  the  con- 
tention that  the  Indians  who  received  part  pay- 
ment on  their  pony  claims  prior  to  the  1928  act 
are  privileged  to  claim  and  to  receive  compensation 
for  the  balance  of  their  claims  under  that  act.  The 
acts  of  March  2,  1889,  and  of  January  19,  1891, 
cited  in  Part  I,  provided  that  the  sum  paid  to  each 
Indian  under  the  acts  should  be  taken  and  ac- 
cepted in  full  compensation  for  all  losses  sus- 
tained. It  is  admitted  that  the  full  amount  of  the 
claims  of  the  Indians  was  not  met  by  the  compen- 
sation provided  for  by  these  acts.  The  Indian 
Office  takes  the  position  that  the  regulations  for- 
mulated under  the  1928  act  excluded  from  con- 
sideration the  claims  designated  as  "balance  pony 
claims"  and  that  the  previous  payment  of  part  of 


the  claims  prevented  payment  of  the  balance,  both 
under  the  acts  authorizing  payment  and  the  regu- 
lations  (I.O.  letter,  p.  34). 

The  Indian  Office  regulations  for  the  execution 
of  the  1928  act  did  not,  in  my  opinion,  exclude 
consideration  of  the  "balance  pony  claims"  but 
merely  required  that  the  facts  connected  with  any 
payment  upon  a  claim  be  ascertained  and  reported 
by  the  investigator.  This  is  indicated  by  the  fol- 
lowing quotation  from  the  regulations  (I.O.  letter, 
pp.   31,   32)  : 

"Care  should  be  given  to  see  that  the  affi- 
davit of  the  claimant  for  loss  of  personal  prop- 
erty or  improvements  recites  *  *  *  that  he 
has  not  himself  or  through  any  members  of  his 
family  received  from  the  United  States  or  any 
official  representing  the  Government,  any  pay- 
ment or  property  in  settlement  or  any  pan 
settlement  of  the  claim.  Should  there  have 
been  such  a  part  settlement  by  property  or 
cash,    he   should   give   all    the    facts. 

"Special  care  should  be  taken  by  you  to 
see  that  no  settlement  of  any  kind  has  here- 
tofore been  made  by  the  Government  with  the 
claimant   *    *   *." 

The  1928  act  did  not  provide  that  part  payment 
should  be  a  bar  to  a  claim  for  the  balance  due, 
although  the  provisions  of  the  1889  and  1891  acts 
and  the  persistent  claims  of  the  Indians  for  pay- 
ment of  the  balance  of  their  claims  must  have  been 
familiar  to  Congress.  On  the  contrary,  the  1928  act 
authorized  full  investigation  of  all  pending  claims, 
a  determination  of  their  merits  by  the  Secretary 
of  the  Interior,  and  report  with  recommendations 
to  Congress.  Claims  for  a  balance  due  are  as  much 
pending  claims  as  claims  where  no  payments  have 
been  made.  Since  the  claims  where  part  payment 
has  been  made  must  be  otherwise  meritorious,  the 
Department  should  at  least  report  to  Congress  the 
amounts  due  for  payment  of  the  balance  in  order 
completely  to  discharge  its  function  under  the 
1928  act. 

Ill 

Specifications  of  Error  in  Regard  to  Particular 
Claims 

The  application  of  the  principles  stated  in  Parts 
I  and  II  of  this  memorandum  must  be  made  in 
the  first  instance  by  the  Indian  Office.  From  the 
papers  now  before  this  office,  it  is  not  possible  to 
determine  the  merits  of  individual  claims.  The 
particular  claims  cited  by  the  attorney  which  in- 
volve the  question  of  hostility  should  be  measured 
by  the  test  proposed  in  Part  I  of  this  memorandum. 
Those   involving   part    payment   should   be   recon- 
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sidered  under  the  ruling  in  Part  II  of  this  memo- 
randum. Wherever  any  of  the  particular  claims 
were  denied  on  the  ground  that  the  evidence  was 
insufficient  to  establish  the  loss,  this  office  must 
give  prima  facie  weight  to  the  determination  on 
this  point  by  those  examining  the  evidentiary  ma- 
terial. The  burden  is  upon  the  claimants  to  over- 
come a  decision  of  the  Indian  Office  placed  on  this 
ground.  However,  as  the  letter  of  the  Indian 
Office  is  not  responsive  to  the  various  allegations 
made  by  the  attorney  for  these  claimants  on  the 
particular  claims  listed,  I  will  briefly  survey  these 
claims  indicating  those  which,  on  the  information 
before   me,    merit   reconsideration. 

Fort  Peck 

1.  Class  2(a).  Ponies  taken  at  Fort  Peck  in 
1881. 

This  claim  involves  the  application  of  the 
test  of  hostility. 

Fort   Totten 

1.  Class  2(a).  Ponies  taken  near  Fort  Yates 
in   1876. 

The  argument  concerning  claims  No.  2  to  No. 
12  presents  a  prima  facie  case  in  favor  of  the  claim- 
ants which  is  apparently  not  met  by  the  Indian 
Office  letter.  These  claims  seem  to  deserve  further 
treatment. 

2.  Class  2(d).  Property  taken  in  1863  at  Dry 
Bone  Hill  Creek. 

These  claims  were  rejected  for  insufficient  evi- 
dence to  establish  the  losses.  The  question  of  the 
hostility  of  the  claimants  is,  therefore,  not  essential. 

Croiv   Creek 

1.  Class  2(a).  Ponies  taken  east  of  the  Mis- 
souri River  in  1876.  These  claims  were  re- 
jected for  insufficient  evidence. 

2.  Class  2  (d) .  Property  taken  at  Dry  Bone 
Hill  Creek  in   1863. 

I  agree  with  the  argument  that  the  age  of  the 
witnesses  is  not  a  reason  for  rejection  of  these 
claims.  On  the  question  of  hostility,  the  evidence 
presents  a  prima  facie  case  in  favor  of  the  claims 
for  property  lost  by  the  Band  of  Little  Soldier  since 
the  report  by  General  Sully,  quoted  in  the  attor- 
ney's brief  (pp.  20  and  21)  and  in  the  Indian  Office 
letter  on  pages  17  to  22,  indicates  that  Little  Sol- 


dier and  his  band  were  friendly  Indians  who  gave 
themselves  up  to  the  United  States  forces  before 
the  battle.  The  evidence  is  not  equally  favorable 
to  Big  Head  and  his  band  since  the  report  of  Gen- 
eral Sully  suggests  that  these  Indians  were  pre- 
paring to  fight  but  were  overcome  by  superior  num- 
bers, and,  for  that  reason,  surrendered  before  the 
battle  began. 

Pine  Ridge 

1.  Class  2(a).   Claims  No.    1    to  No.   244,  in- 
clusive. 

These  claims  were  rejected  on  the  ground  of 
insufficient  evidence   to  establish   the  losses. 

Losses   at   Fort   Heogh,   Montana,    and   at 

Fort  Buford. 

These    claims    involve    application    of    the 

test  of  hostility. 

Claims    for    losses    occurring    at    Cheyenne 

River  and  Standing  Rock  Reservations. 

The  argument  of  the  attorney  as  to  these  claims 
presents  a  favorable  case  which  should  be  con- 
sidered and,  if  the  allegations  are  without  merit, 
answered  by  the  Indian  Office. 

2.  Class    2(f).    Claims    No.    1    to   No.    5,    in- 
clusive. Losses  at  Slim  Buttes. 

These  losses  on  their  face  cannot  be  compensated 
as  the  claimants  were  members  of  a  band  engaged 
in  hostilities  at  the  time  the  losses  occurred.  Since 
Crazy  Horse  and  his  band  had  been  at  war  with 
the  United  States  and  had  not  yet  surrendered  at 
the  time  he  was  attacked  and  the  losses  occurred, 
the  band  was  engaged  in  hostilities.  An  intent  on 
the  part  of  Crazy  Horse  to  surrender,  which  had 
not  been  communicated  to  the  Army,  is  immaterial. 

3.  Class    not    numbered.    Property    taken    at 
Camp  Poplar,  Montana,  1881. 
These    claims    involve    the    application    of 
the    test   of  hostility. 

Yankton  Agency 

The  discussion  of  the  losses  occurring  at  Dry 
Bone  Hill  Creek  in   1863  covers  these  claims. 

Standing  Rock 

1.    Class   2(a).    Claims   No.    1    to   No.   9   and 
No.   11   to  No.   145. 
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Part  of  these  claims  was  rejected  as  the  evidence 
did  not  establish  the  losses.  The  remainder  in- 
volves the  application  of  the  test  of  hostility. 

2.  Class  2  (a)  .  Property  taken  at  Fort  Heogh, 
Fort  Buford,  and  Camp  Poplar,  Montana. 
These  claims  involve  application  of  the 
test  of  hostility. 

3.  Class  2  (a)  .  Balance  pony  claims. 

These  claims  should  be  reconsidered  under  the 
ruling  made  in  Part  II  of  this  memorandum. 

4.  Class  2  (d) .  Property  taken  at  Dry  Bone 
Hill  Creek  in   1863. 

These  claims  should  be  considered  in  the  light 
of  my  discussion  of  the  Dry  Bone  Hill  Creek  inci- 
dent. 

5.  Class  not  numbered.  Claims  connected  with 
the  capture  of  Chief  Gall. 

These  claims  involve  the  application  of  the 
test  of  hostility. 

Cheyenne  River 

1.  Class  2(a).  Claims   1    to  305. 

The  argument  of  the  attorney  covering  those 
claims  designated  as  claims  arising  "at  various 
points"  presents  a  prima  facie  case  in  favor  of  these 
claims  which  should  be  considered  and  answered 
by  the  Indian  Office. 

Those  claims  designated  as  balance  pony  claims 
should  be  reconsidered  in  the  light  of  Part  II  of 
this  memorandum. 

2.  Class  2  (d)  .  Property  taken  at  Dry  Bone 
Hill  Creek. 


no  question  is  presented  on  this  point.  As  to  those 
claims  not  embraced  in  the  Lee  list,  in  the  case  of 
those  that  were  too  indefinite  or  clearly  involved 
hostility  (I.O.  letter,  p.  37)  ,  I  see  no  reason  why 
the  action  of  the  Department  should  not  stand. 
However,  those  rejected  because  of  part  payment 
should  be  reconsidered,  under  Part  II  of  this  memo- 
randum, and  none  should  be  rejected  for  the 
reason  that  it  was  not  presented  to  Lieutenant 
Lee  as  his  list  was  clearly  limited  to  depredations 
committed  by  white  persons  within  a  stated  period. 

2.  Class  2  (f)  .  Property  taken  at  Slim  Buttes. 

These  claims  were  properly  rejected  on  the 
ground  of  hostility  under  the  previous  discussion 
of  the  Slim   Buttes  incident. 

3.  Claims    No.    1    to   No.    32    for   unclassified 
losses. 

The  argument  of  the  attorney  as  to  the  merit  of 
these  claims  is  sufficiently  answered  by  the  Indian 
Office  letter  (pp.  38  and  39)  to  warrant  the  final 
conclusion  that  the  action  of  the  Department 
should  stand. 

Claims  No.  R  29  and  R  30. 

The  contention  of  the  attorney  is  accepted  by 
the  Indian  Office,  and  these  claims  are  proposed  to 
be  allowed  by  the  Indian  Office  letter    (pp.  35  and 

36). 

Solicitor. 

Approved    and    referred    to    the    Office    of    Indian 

Affairs. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


These  claims  are  covered  by  the  discussion  of 
the  Dry  Bone  Hill  Creek  incident. 

3.    Class  2  (f) .  Property  taken  at  Slim  Buttes. 

These  claims  were  properly  rejected,  as  pre- 
viously indicated  in  the  discussion  of  the  Slim 
Buttes   incident. 

Rosebud  Agency 

1.    Class  2(a).  Claims  1   to  189. 

Since  the  attorney  for  the  claimants  accepts  the 
substitution  of  the  list  prepared  by  Lieutenant  Lee, 


Authority  of  Navajo  Tribk 

to  Ban  Use  of  Peyote  Within 

Reservation 


December  3,  1940. 

Syllabus 

Re:  Validity  and  effect  of  resolution  of  Navajo 
Tribal  Council  for  the  prevention  of  the 
introduction  and  use  of  peyote  within  the 
Navajo  Reservation. 
Held:  1.  Until  the  ordinance  contained  in  the 
resolution  is  approved  and  adopted  as  part 
of    the    law    and   order   regulations    for    the 
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Navajo  Reservation,  it  is  not  in  effect. 
2.  No  legal   objection   is  found   to   the   ap- 
proval of  the  ordinance  and  its  incorpora- 
tion in  the  law  and  order  regulations. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

You  have  informally  requested  a  statement  from 
me  on  the  validity  and  effect  of  the  resolution  to 
prevent  the  introduction  and  use  of  peyote  on  the 
Navajo  Reservation  adopted  by  the  Navajo  Tribal 
Council  on  June  30,  1940,  by  a  vote  of  52  to  1. 
I  understand  that  certain  Indians  have  been  ar- 
rested under  this  resolution  and  are  held  under 
temporary  commitment. 

The  resolution  recites  that  great  quantities  of 
peyote  have  been  recently  brought  into  the  reser- 
vation and  that  its  use  is  not  connected  with  any 
Navajo  religious  practice  and  is  in  contradiction 
to  the  traditional  ceremonies  of  the  Navajo  peo- 
ple. On  the  basis  of  this  recital,  it  is  resolved  that 
peyote  is  harmful  and  foreign  to  the  Navajo  way 
of  life,  that  a  certain  ordinance  shall  be  added  to 
the  code  of  tribal  offenses  approved  by  the  Secre- 
tary of  the  Interior  on  June  2,  1937,  punishing  the 
sale,  use,  or  possession  of  peyote  within  the  Navajo 
country,  that  the  tribal  courts  shall  enforce  the 
resolution  by  appropriate  action,  and  that  any 
person  having  a  peddler's  license  who  is  found 
trafficking  in  peyote  shall  have  his  license  forever 
canceled. 

The  superintendent  submitted  this  resolution  to 
the  Department  with  his  letter  of  June  18,  1940, 
in  which  he  stated  that  the  resolution  represented 
the  opinion  of  the  overwhelming  majority  of  the 
Navajo  people  and  recommended  its  approval.  By 
a  letter  of  August  12  to  the  superintendent  the 
Commissioner  commented  on  this  resolution  say- 
ing that  he  understood  ordinances  passed  by  the 
Navajo  Council  are  not  subject  to  review  by  the 
Department  and  that,  if  this  resolution  were  sub- 
ject to  approval,  he  would  hesitate  to  recommend 
approval  on  the  basis  of  his  present  information. 

The  ordinances  and  resolutions  of  the  Navajo 
Tribe  on  internal  affairs  are  not  subject  to  de- 
partmental review  unless  that  is  requisite  under 
some  statute  or  regulation.  There  is  no  constitu- 
tion defining  the  relation  in  this  respect  between 
the  Department  and  the  tribe.  However,  in  this 
case  the  council  did  not  adopt  the  resolution  as 
one  to  have  effect  upon  its  passage  but  incorpo- 
rated in  the  resolution  an  ordinance  to  be  added  to 
the  law  and  order  code  approved  by  the  Secretary 
of  the  Interior  on  June  2,  1937.  The  council  was 
evidently  acting  pursuant  to  section  36  of  the  code, 
which  provides: 


"Any  Indian  who  violates  an  ordinance  de- 
signed to  preserve  the  peace  and  welfare  of 
the  tribe,  which  was  promulgated  by  the 
Tribal  Council  and  approved  by  the  Secretary 
of  the  Interior,  shall  be  deemed  guilty  of  an 
offense  and  upon  conviction  thereof  shall  be 
sentenced  as  provided  in  the  ordinance." 

Since  the  Navajo  tribal  court  is  set  up  under  the 
departmental  Navajo  and  Hopi  law  and  order 
regulations  (referred  to  by  the  tribe  as  the  code) 
and  its  jurisdiction  is  defined  by  the  regulations, 
an  ordinance  to  be  enforced  by  it  must  be  a  part 
of  the  regulations.  Therefore,  under  the  resolution 
as  adopted  by  the  tribe  and  under  the  necessities 
of  the  legal  situation,  the  resolution  must  be  ap- 
proved and  the  ordinance  it  contains  become  part 
of  the  Navajo  law  and  order  code  in  order  for  it 
to  be  effective.  Since  the  ordinance  was  not  ap- 
proved and  was  not  in  effect  at  the  time  of  the 
arrest  of  the  Indians  now  held  in  custody,  these 
Indians  must  be  released. 

Several  of  the  Indians  are  said  to  be  nonraem- 
bers  of  the  tribe.  If  the  ordinance  had  been  in 
effect,  it  would  have  embraced  them  under  the 
definition  of  court  jurisdiction  in  the  law  and 
order  code. 

The  part  of  the  resolution  providing  for  the 
cancellation  of  peddlers'  licenses  also  is  of  no  effect, 
in  my  opinion,  unless  it  is  adopted  as  part  of  the 
departmental  regulations,  in  this  case  the  Regula- 
tions on  Traders  on  the  Navajo,  Zuni  and  Hopi 
Reservation.  These  regulations  place  the  matter  of 
peddlers'  licenses  under  the  superintendent  but 
permit  the  governing  bodies  of  the  reservations 
covered  by  the  regulations  to  charge  peddlers  fees 
(25  CFR  277.27b,  277.27c).  The  council  might, 
however,  enact  an  ordinance  covering  the  ex- 
clusion or  removal  from  the  reservation  of  per- 
sons whose  presence  was  considered  injurious  to 
the  tribe,  and  whether  or  not  it  would  be  subject 
to  approval  would  depend  upon  its  scope  and  the 
methods  proposed  for  its  enforcement.  That  ques- 
tion is  not  raised  by  this  resolution. 

I  see  no  legal  reason  why  the  law  and  order 
ordinance  may  not  still  be  approved  and  thereupon 
enforced.  The  tribal  council  has  done  all  that  it 
need  do  and  there  is  no  time  limit  on  approval. 
The  resolution  is  still  before  the  Washington  office 
for  consideration  and  should  be  submitted  by  the 
Indian  Office  to  the  Department  with  a  recom- 
mendation either  for  its  approval  or  disapproval. 

On  the  merits  of  the  resolution,  I  see  no  legal 
objection  based  on  the  argument  of  religious  lib- 
erty. It  is  clearly  established  that  the  provisions  of 
the  United  States  Constitution  do  not  bind  the 
legislative  action  of  a  tribe.   Talton  v.  Mayes,  163 
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U.S.  376;  55  I.D.  14,  22.  Moreover,  even  if  a  con- 
stitutional question  of  religious  liberty  were  raised, 
this  may  be  a  case  where  the  prohibition  of  a 
religious  practice,  as  distinct  from  a  religious  opin- 
ion, is  not  in  violation  of  the  Constitution  because 
the  practice  is  harmful  and  contrary  to  the  welfare 
and  morals  of  the  community.  Reynolds  v.  United 
States,  98  U.S.  145;  Davis  v.  Beason,  133  U.S.  333. 

It  has  been  suggested  that  the  fact  that  Congress 
has  omitted  reference  to  peyote  in  its  appropria- 
tions for  the  pay  of  Indian  Service  employees  en- 
gaged in  the  suppression  of  deleterious  drugs 
would  prohibit  the  enforcement  of  this  tribal  or- 
dinance by  any  person  paid  with  Federal  funds.  If 
Congress  omitted  the  word  "peyote"  deliberately, 
the  most  that  can  be  inferred  is  that  Congress  did 
not  itself  determine  that  peyote  is  to  be  classed 
with  liquor,  marihuana  and  deleterious  drugs.  It 
would  not  prevent  the  suppression  of  peyote  if  in 
any  given  situation,  or  if  in  general,  it  should 
prove  to  be  a  deleterious  drug.  But  in  any  case 
the  wording  of  the  appropriation  provision  is  such 
that  the  reference  to  suppression  of  deleterious 
drugs  is  used  as  a  description  of  a  group  of  em- 
ployees who  are  to  be  paid  from  the  appropriation. 
It  does  not  restrict  the  activities  of  the  other  offi- 
cials covered  by  the  appropriation  for  maintain- 
ing order,  namely  the  judges  and  Indian  police, 
who  are  obligated  to  enforce  any  legal  tribal  ordi- 
nance, whether  the  drugs  it  may  seek  to  suppress 
are  deleterious  or  not. 

It  is  now  the  function  of  the  Indian  Office  to  de- 
termine in  the  first  instance  the  policy  question 
of  whether  the  ordinance  contained  in  the  resolu- 
tion shall  be  placed  in  the  law  and  order  code, 
taking  into  consideration  the  findings  and  deci- 
sion of  the  tribal  council,  the  relevant  evidence 
submitted  in  supporting  the  resolution,  and  the 
relation  of  the  Navajo  situation  to  the  general 
question  of  peyote  control. 

Nathan  R.  Margold, 

Solicitor. 
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Synopsis  of 
Solicitor's  Opinion 

Re:  Authority  of  the  Secretary  of  the  Interior 
to  enter  into  agreement  with  certain  owners 
of  land  bordering  on  the  Big  Wind  River, 


Wyoming,  by  the  terms  of  which  agreement 
the  common  boundary  line  of  all  lands  ad- 
joining the  river  in  certain  sections  of  T. 
3  N.,  R.  1  W.,  W.  R.  M.,  would  be  fixed  at 
the  center  of  Big  Wind  River  as  shown  by 
the  official  1890  survey  map  approved  April 
15,  1891. 
Held:  1.  Such  an  agreement  would,  in  effect, 
change  the  boundary  of  an  Indian  reserva- 
tion, contrary  to  the  provisions  of  the  act 
of  Congress  approved  March  3,  1927  (44 
Stat.  1347,  25  U.S.C.  sec.  398D) . 

2.  The  Secretary  of  the  Interior  is  prohibited 
by  the  act  of  Congress  approved  June  12, 
1906  (34  Stat.  255,  41  U.S.C.  sec.  11),  from 
entering  into  such  an  agreement. 

3.  The  Secretary  of  the  Interior  is  not  vested 
with  statutory  authority  to  dispose  of  In- 
dian  tribal   lands. 

4.  The  Secretary  of  the  Interior  is  bound  by 
the  limitations  imposed  by  the  act  of  Con- 
gress approved  March  3,  1905  (33  Stat. 
1016) ,  as  amended  by  the  act  of  Congress 
approved  August  19,  1916  (39  Stat.  579), 
when  disposing  of  lands  ceded  by  the  Sho- 
shone Indians  to  the  United  States. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  regarding  your 
authority  to  enter  into  an  agreement  with  certain 
owners  of  land  bordering  on  the  Big  Wind  River, 
Wyoming,  by  the  terms  of  which  agreement  the 
common  boundary  lines  of  all  lots  or  parcels  of 
land  adjoining  the  river  in  Sees.  21,  22,  27,  and  28, 
T.  3  N.,  R.  1  W.,  W.R.M.,  would  be  fixed  at  the 
center  of  Big  Wind  River,  as  shown  by  the  official 
1890  survey  map  approved  April  15,  1891.  The 
lines  of  such  lots  would  be  a  line  drawn  as  nearly 
at  right  angles  as  possible  from  the  bank  of  said 
river  to  the  center  line  thereof.  Under  the  agree- 
ment the  boundary,  so  fixed,  would  remain  the 
boundary  for  all  time  regardless  of  any  changes 
which  might  have  taken  place  in  the  course  of  the 
river  or  which  might  occur  in  the  future.  By  the 
agreement,  all  parties  thereto  would  convey  so 
much  of  any  present  interest  they  might  have  in 
the  lands  as  would  be  necessary  to  effectuate  the 
purposes  thereof. 

Included  in  the  area  which  would  be  affected  by 
the  proposed  agreement  are  fee  patented  lands, 
allotted  and  tribal  lands  of  the  Shoshone  Indians 
of  the  Wind  River  Indian  Reservation,  Wyoming, 
and  lands  ceded  by   the  Shoshone  Indians  to  the 
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United  States  by  the  agreement  dated  April  21, 
1904,  ratified  March  3,  1905  (33  Stat.  1016)  ,  on  the 
latter  of  which  there  are  certain  outstanding  oil 
and  gas  leases  issued  under  the  authority  of  the 
act  of  Congress  approved  August  21,  1916  (39 
Stat.  519),  entitled  "An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  lease,  for  production  of 
oil  and  gas,  ceded  lands  of  the  Shoshone  or  Wind 
River  Indian  Reservation  in  the  State  of  Wyo- 
ming." 

The  agreement  was  suggested  by  the  Superior 
Oil  Company  and  the  British  American  Oil  Pro- 
ducing Company,  which  companies  are  lessees  of 
a  major  portion  of  the  land  adjoining  the  river 
in  the  above  sections.  Oil  production  in  the  Pilot 
Butte  field,  of  which  the  land  in  question  is  a  part, 
has  declined  and  the  companies  desire  to  make  a 
deep  test  of  the  area.  The  companies  will  not  pro- 
ceed with  the  test  until  they  are  satisfied  as  to  the 
boundaries  of  the  lots  adjoining  Big  Wind  River 
on  which  they  hold  leases.  The  companies  have 
expressed  the  view  that  because  of  the  lack  of 
definite  information  as  to  where  title  to  a  portion 
of  these  lands  lies,  the  practical  solution  of  the 
problem  is  an  agreement  such  as  here  proposed. 
Because  title  to  that  portion  of  the  land  involved 
which  is  allotted,  tribal,  and  ceded  is  held  by  the 
United  States  for  the  benefit  of  the  individual  In- 
dians or  the  tribe,  the  companies  desire  that  you, 
as  the  representative  of  the  United  States  under 
whose  jurisdiction  matters  relating  to  Indian  af- 
fairs have  been  placed,  be  a  party  to  the  proposed 
agreement. 

Before  discussing  your  authority  to  enter  into 
such  an  agreement,  I  shall  set  out  briefly  the  cir- 
cumstances which  brought  about  the  existing  un- 
certainty regarding  the  boundary  lines  in  question. 

By  treaty  with  the  Shoshone  (Eastern  Band)  the 
Bannock  Tribes  of  Indians  dated  July  3,  1868,  and 
ratified  on  February  16,  1869  (15  Stat.  673),  the 
United  States  agreed  that  the  following  land: 

"*  *  *  commencing  at  the  mouth  of  Owl 
creek  and  running  due  south  to  the  crest  of 
the  divide  between  the  Sweetwater  and  Papo 
Agie  rivers;  thence  along  the  crest  of  said  di- 
vide and  the  summit  of  Wind  River  moun- 
tains to  the  longitude  of  North  Fork  of  Wind 
river;  thence  due  north  to  mouth  of  said 
North  Fork  and  up  its  channel  to  a  point 
twenty  miles  above  its  mouth;  thence  in  a 
straight  line  to  head-waters  of  Owl  creek  and 
along  middle  of  channel  of  Owl  creek  to  place 
of  beginning,   *   *   *" 

should  be  set   apart   for   the   absolute   and  undis- 
turbed  use   and   occupation   of   the   Shoshone   In- 


dians. The  Big  Wind  River  flows  diagonally  across 
the  territory  so  set  apart  by  this  treaty.  The  lands 
in  the  township  in  question  were  originally  sur- 
veyed in  1890,  and  while  meander  lines  were  run 
along  the  shores  of  the  Big  Wind  River,  certain 
islands  which  apparently  existed  in  the  river  at  that 
time  were  not  surveyed. 

The  State  of  Wyoming,  in  which  the  lands  in 
question  are  located,  was  admitted  to  the  Union  in: 
the  year  1890.  The  Constitution  of  Wyoming  con- 
tains   the    following    provision    relating    to   public 
lands: 

"The  people  inhabiting  this  state  do  agree 
and  declare  that  they  forever  disclaim  all  right 
and  title  to  the  unappropriated  public  lands 
lying  within  the  boundaries  thereof,  and  to  all 
lands  lying  within  said  limits  owned  or  held 
by  an  Indian  or  Indian  tribes,  and  that  until 
the  title  thereto  shall  have  been  extinguished 
by  the  United  States,  the  same  shall  be  and 
remain  subject  to  the  disposition  of  the  United 
States  and  that  said  Indian  lands  shall  remain 
under  the  absolute  jurisdiction  and  control  of 
the  congress  of  the  United  States;  *  *  *." 
(Art.  XXI,  sec.  26.) 

At  that  time  all  lands  on  both  sides  of  the  river 
in  the  township  in  question  were  in  the  exclusive 
possession  of  the  Indians  and  remained  in  such 
exclusive  possession  until  by  the  ratification  of  the 
agreement  dated  April  21,  1904,  by  the  Congress 
on  March  3,  1905,  supra,  the  Indians  ceded, 
granted,  and  relinquished  to  the  United  States  all 
their  right,  title,  and  interest  in  all  the  lands  em 
braced  within  the  reservation  except  the  land 
within  and  bounded  by  the  following  described 
lines: 

"*  *  *  Beginning  in  the  midchannel  of  the 
Big  Wind  River  at  a  point  where  said  stream 
crosses  the  Western  boundary  of  the  said  res- 
ervation; thence  in  a  southeasterly  direction 
following  the  midchannel  of  the  Big  Wind 
River  to  its  conjunction  with  the  Little  Wind 
or  Big  Popo-Agie  River,  near  the  northeast 
corner  of  township  one  south,  range  four  east; 
thence  up  the  midchannel  of  the  said  Big 
Popo-Agie  River  in  a  southwesterly  direction 
to  the  mouth  of  the  North  Fork  of  the  said 
Big  Popo-Agie  River;  thence  up  the  midchan- 
nel of  said  North  Fork  of  the  Big  Popo-Agie 
River  to  its  intersection  with  the  southern 
boundary  of  the  said  reservation,  near  the 
southwest  corner  of  section  twenty-one,  town- 
ship two  south,  range  one  west;  thence  due 
west  along  the  said  southern  boundary  of  the 
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said  reservation  to  the  southwest  corner  of  the 
same;  thence  north  along  the  western  bound- 
ary of  said  reservation  to  the  place  of  begin- 
ning: *  *  *  " 

In  consideration  of  this  cession,  the  United 
States  agreed  to  dispose  of  the  ceded  land  for  the 
benefit  of  the  Indians  under  the  provisions  of  the 
homestead,  town  site,  coal  and  mineral  land  laws 
of  the  United  States  or  by  sale  for  cash  and  in  ac- 
cordance with  particular  provisions  for  the  dis- 
position thereof  set  out  in  the  agreement  and  act 
of  ratification.  No  provision  was  made  in  the  agree- 
ment for  a  survey  of  the  lands  ceded.  However, 
section  3  of  the  act  of  ratification  appropriated 
$35,000,  which  sum  was  to  be  reimbursed  from  the 
proceeds  of  the  sale  of  said  land. 

"*  *  *  for  the  survey  and  field  and  office  ex- 
amination of  the  unsurveyed  portion  of  the 
ceded  lands,  and  the  survey  and  marking  of 
the  outboundaries  of  the  diminished  reserva- 
tion, where  the  same  is  not  a  natural  water 
boundary;  *  *  *  " 

On  June  4,  1906,  an  allotment  schedule  was  ap- 
proved for  certain  lands  in  Sec.  22  of  the  above 
township,  within  the  ceded  portion  of  the  reserva- 
tion, and  on  April  29,  1907,  an  allotment  schedule 
was  approved  covering  lands  in  Sees.  21,  27,  and 
28  of  the  township,  within  the  diminished  portion 
of  the  reservation.  The  first  schedule  was  approved 
in  accordance  with  the  agreement  ratified  by  the 
Congress  on  March  3,  1905,  and  the  second  sched- 
ule was  approved  pursuant  to  the  act  of  Congress 
dated  February  8,  1887  (24  Stat.  388),  referred  to 
as  the  General  Allotment  Act.  These  allotments 
were  all  based  on  the  1890  survey. 

In  1916,  as  a  result  of  an  application  for  an  oil 
and  gas  lease  on  certain  islands  within  the  Big 
Wind  River  in  the  sections  which  would  be  af- 
fected by  the  proposed  agreement,  the  Department 
caused  an  investigation  to  be  made  of  the  char- 
acter of  these  islands  in  order  to  determine  whether 
or  not  title  thereto  was  vested  in  the  tribe  or  in 
the  owners  of  allotted  and  patented  lands  along 
the  banks  of  the  river.  It  was  determined  by  this 
investigation  that  the  islands  were  permanent  bod- 
ies of  land  which  were  in  existence  at  the  time  of 
the  1890  survey,  although  unsurveyed  at  that  time. 

On  October  25,  1916,  the  Department  deter- 
mined that  the  midchannel  of  the  river,  which  is 
the  dividing  line  between  the  ceded  land  and  the 
diminished  reservation,  lay  to  the  north  of  the 
islands  and  that,  therefore,  the  islands  were  within 
the  diminished  reservation.  The  Department  de- 
cided further  that  title  to  the  islands  was  vested 


in  the  tribe  rather  than  in  the  riparian  owners  of 
the  land  on  the  adjoining  bank  of  the  river.  This 
latter  determination  was  based  on  the  fact  that  the 
islands  were  not  within  the  meander  lines  of  the 
1890  survey  and  the  conclusion  was  reached  that 
at  the  time  allotments  were  made  covering  the 
land  on  the  bank  of  the  river,  it  was  the  intention 
of  the  Government  that  the  allotments  terminate 
at  the  meander  lines.  Support  for  this  decision  was 
found  in  the  fact  that  when  the  allotments  on  the 
bank  of  the  river  were  made  the  acreage  included 
in  each  allotment  was  specified,  such  acreage  being 
figured  to  the  meander  lines.  As  a  result  of  this  de- 
termination the  islands  were  leased  as  tribal  prop- 
erty for  a  period  of  10  years.  The  lease  expired  by 
its  own  terms  in  1926,  and  the  Department  there- 
after refused  to  approve  leases  of  the  islands,  basing 
its  refusal  on  the  condition  of  the  oil  and  gas  in- 
dustry at  that  time  and  upon  the  conservation 
policy  of  the  Department.  Prior  to  this  refusal,  the 
General  Land  Office  had  caused  a  field  examina- 
tion to  be  made  of  the  islands  covered  by  the 
above  lease,  and  the  official  plat  of  the  islands  was 
approved  by  the  General  Land  Office  on  February 
15,   1928. 

In  January  1930  the  Department  was  informed 
that  the  State  of  Wyoming  had  issued  an  oil  lease 
on  a  portion  of  the  bed  of  Big  Wind  River  which 
runs  through  the  sections  now  under  considera- 
tion. This  lease  covered  the  bed  of  the  river  adja- 
cent to  certain  unrestricted  land,  certain  restricted 
allotments,  tribal  lands,  and  vacant  ceded  lands, 
the  latter  of  which  were  subject  to  lease  for  oil  and 
gas  mining  purposes  by  the  Secretary  of  the  Interior 
under  the  authority  of  the  act  of  August  21,  1916, 
supra.  In  order  to  determine  what  action  should 
be  taken  in  connection  with  this  lease,  the  Gen- 
eral Land  Office  was  requested  for  an  opinion  as  to 
the  navigability  of  the  river,  and  on  February  10, 
1930,  that  office  stated  that  in  the  opinion  of  the 
engineer  who  had  made  the  last  survey  of  the  is- 
lands, the  river  was  nonnavigable  at  that  point. 
The  General  Land  Office  was  careful  to  point  out, 
however,  that  the  question  of  navigability  was  one 
of  fact  and  that  such  a  question  was  not  within  its 
province  to  determine.  The  matter  was  then  re- 
ferred to  the  Department  of  Justice  with  the  re- 
quest that  appropriate  action  be  taken  to  cancel 
the  parts  of  the  lease  covering  lands  under  the 
jurisdiction  of  this  Department  and  to  clear  title 
to  the  lands  covered  thereby.  Prior  to  the  institu- 
tion of  any  legal  proceedings  to  accomplish  these 
purposes,  the  lease  in  question  expired  by  its  own 
terms,  and  since  no  other  lease  issued  by  the  State 
was  outstanding  at  that  time,  no  further  action 
was  taken  in  the  matter  by  the  Department  of 
Justice. 
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Subsequently,  the  State  of  Wyoming  issued  other 
oil  and  gas  leases  covering  the  bed  of  the  river,  on 
the  ground  that  the  river  is  navigable.  The  Dis- 
trict Counsel  for  the  Irrigation  Service  of  the  Office 
of  Indian  Affairs  states  that  one  such  lease,  issued 
in  1938,  involving  lands  in  the  sections  under  dis- 
cussion was  cancelled  by  the  State  because  it  did 
not  wish  to  become  involved  in  litigation  with  the 
owners  of  adjoining  lands.  On  June  21,  1940,  the 
Department,  in  a  letter  addressed  to  the  Superin- 
tendent of  the  Wind  River  Agency,  stated: 

"The  information  tends  to  indicate  that  the 
river  at  this  point  is  non-navigable.  This  is  a 
question  of  fact.  The  evidence  at  hand  is  be- 
lieved to  justify  this  Department  in  treating 
the  river  as  non-navigable,  but  if  the  question 
should  ever  be  brought  before  the  courts  it 
must  be  recognized  that  any  holdings  by  this 
Department  would  not  be  binding  upon  the 
courts." 

Aside  from  the  question  of  your  authority  to 
enter  into  an  agreement  arbitrarily  fixing  the 
boundary  of  the  lots  in  question,  certain  other 
questions  arise  out  of  the  foregoing  statement  of 
facts.  I  shall  discuss  these  questions  in  the  order 
in  which  they  are  presented  by  the  record. 

First:  Does  the  State  of  Wyoming  have  any  in- 
terest in  the  bed  of  the  Big  Wind  River  at  the 
point   in  question? 

The  answer  to  this  question  may  depend  upon 
(a)  whether  or  not  the  particular  part  of  the  river 
here  in  question  was  navigable  when  Wyoming 
was  admitted  into  the  Union;  (b)  upon  the  power 
of  the  Congress  to  grant  away  the  bed  of  a  navi- 
gable stream  prior  to  such  admission  and  while  the 
land  is  still  held  in  the  status  of  a  territory;  and 
(c)  upon  whether  or  not,  if  title  was  retained  by 
the  United  States  at  such  admission,  such  title  has 
been  lost  through  any  acts  of  the  United  States  or 
the  tribe. 

(a)  It  is  well  settled  that  title  to  the  beds  of  all 
rivers  navigable  at  the  time  of  the  admission 
of  a  State  into  the  Union  passes  to  the  State  upon 
its  admission,  while  title  to  the  beds  of  nonnavi- 
gable  rivers  remains  in  the  United  States.  United 
States  v.  State  of  Utah,  283  U.S.  64.  The  companies 
proposing  the  agreement  to  settle  the  boundary 
dispute  took  the  question  of  the  navigability  of 
the  river  up  with  the  State  officials  and  they  have 
submitted  an  opinion  from  the  Attorney  General 
of  Wyoming  dated  April  25,  1940,  in  which  he 
stated  that  the  bed  of  the  Big  Wind  River  would 
be  the  property  of  the  State  of  Wyoming  provided 
the  river  was  navigable  at  the  time  Wyoming  was 
admitted  into   the  Union.   He  also  expressed   the 


opinion  that  the  river  was  not  navigable  at  that 
time  and  that,  therefore,  title  to  the  river  bed 
remained   in   the  United  States. 

While  the  Department  has  already  taken  the 
position  that  the  river  is  nonnavigable  and  the 
State  of  Wyoming  is  apparently  not  disposed  at 
this  time  to  assert  any  claim  to  the  bed  thereof,  it 
should  be  pointed  out  that  the  opinions  of  neither 
the  Department  nor  the  Attorney  General  of  the 
State  of  Wyoming  have  any  binding  effect  upon 
the  question  and  if  at  any  time  a  question  should 
be  raised  as  to  whether  or  not  title  to  the  bed  of 
the  river  passed  to  the  State  of  Wyoming  upon 
her  admission  into  the  Union  or  remained  in  the 
United  States  the  question  would  be  cognizable 
in  the  Federal  courts.  See  Brewer-Elliott  Oil  and 
Gas  Company  et  al.  v.  United  States  et  al.,  260 
U.S.  77;  and  United  States  v.  State  of  Utah,  supra. 
If  such  a  controversy  arose,  any  agreement  such  as 
here  proposed  would  be  null  and  void  in  so  far 
as  it  related  to  any  interests  which  the  State  of 
Wyoming  might  be  determined  to  have  in  the  bed 
of  the  river. 

(b)  That  the  Congress  has  the  power  to  make 
grants  of  lands  below  high  water  mark  of  navigable 
waters  in  a  territory  of  the  United  States  to  carry 
out  certain  public  purposes  is  settled  by  the  United 
States  Supreme  Court  in  the  case  of  Shively  v. 
Bowlby,  152  U.S.  1,  48,  wherein  it  was  said: 

"We  cannot  doubt,  therefore,  that  Congress 
has  the  power  to  make  grants  of  lands  below 
high  water  mark  of  navigable  waters  in  any 
Territory  of  the  United  States,  whenever  it 
becomes  necessary  to  do  so  in  order  to  perform 
international  obligations,  or  to  effect  the  im- 
provement of  such  lands  for  the  promotion 
and  convenience  of  commerce  with  foreign 
nations  and  among  the  several  States,  or  to 
carry  out  other  public  purposes  appropriate  to 
the  objects  for  which  the  United  States  hold 
the  Territory." 

See  also  Brewer-Elliott  Oil  and  Gas  Company  et  al. 
v.  United  States  et  al.,  supra. 

In  the  case  of  the  Shoshone  Indians,  the  land  on 
both  sides  of  the  river  was  set  apart  by  treaty  for 
their  use  and  occupancy  long  prior  to  the  date  of 
the  admission  of  the  State  of  Wyoming  into  the 
Union.  As  the  United  States  then  owned  the  bed 
of  the  river,  a  reasonable  construction  of  the  treaty 
would  require  that  the  river,  whether  navigable  or 
not,  be  considered  as  included  within  the  reser- 
vation. Donnelly  v.  United  States,  228  U.S.  243. 

(c)  Assuming  title  to  have  been  retained  by  the 
United  States  in  1890  irrespective  of  the  navigabil- 
ity of  the  river,  the  navigability  or  nonnavigability 
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of  the  river  may  nevertheless  be  important  in  de- 
termining the  rights  of  the  State.  If  the  river  were 
nonnavigable  in  1890,  no  subsequent  action  taken 
by  either  the  United  States  or  the  tribe  short  of  a 
grant  of  the  riparian  land  in  question  could  vest 
title  to  the  river  bed  in  the  State.  If  the  river  were 
navigable  in  1890  but  title  remained  away  from 
the  State  because  the  river  bed  had  been  reserved 
as  a  part  of  the  Indian  reservation,  the  question 
might  well  arise  whether  such  reservation  of  the 
river  bed  title  was  intended  to  be  effective  only 
during  the  period  of  Indian  ownership  so  that  the 
State's  title  might  attach  as  upland  disposals  were 
made  pursuant  to  the  cession  in  1904  of  the  In- 
dian title  to  the  United  States. 

Second:  Is  the  survey  made  in  1890  the  proper 
basis  for  determining  the  boundary  between  the 
lands  ceded  to  the  United  States  and  those  retained 
by  the  tribe  under  the  agreement  of  1904  as  rati- 
fied in  1905? 

The  river  was  not  surveyed  at  the  time  of  the 
ratification  of  the  agreement  but  certain  subse- 
quent surveys  made  by  the  Department  tend  to 
establish  the  fact  that  between  the  years  1890  and 
1905  certain  avulsive  changes  in  the  bed  of  the 
river  took  place  and  that  the  survey  may  have  been 
erroneous.  The  usual  rule  of  law  is  that  when  the 
course  of  a  river  which  is  the  boundary  between 
parcels  of  land  changes  gradually  and  imper- 
ceptibly, the  river  in  its  changed  course  remains 
the  boundary  and  owners  of  the  land  on  the  banks 
thereof  benefit  thereby  as  alluvial  formations  are 
deposited  on  their  land.  Likewise,  owners  of  the 
land  adjacent  to  a  river  lose  title  to  any  part  of 
their  land  which  may  be  washed  away  by  the  same 
means  which  may  add  to  their  territory.  Nebraska 
v.  Iowa,  143  U.S.  359.  Further,  where  a  stream 
which  is  a  boundary,  from  any  cause,  suddenly 
abandons  its  old  and  seeks  a  new  bed,  such  change 
of  channel  works  no  change  of  boundary;  and  that 
boundary  remains  as  it  was,  in  the  center  of  the 
old  channel. 

"These  propositions,  which  are  universally 
recognized  as  correct  where  the  boundaries  of 
private  property  touch  on  streams,  are  in  like 
manner  recognized  where  the  boundaries  be- 
tween States  or  nations  are,  by  prescription 
or  treaty,  found  in  running  water.  Accretion, 
no  matter  to  which  side  it  adds  ground,  leaves 
the  boundary  still  the  center  of  the  old  chan- 
nel.  *   *   * 


"*  *   *  The    boundary,    therefore,    between 
Iowa  and  Nebraska  is  a  varying  line,  so  far 


as  affected  by  these  changes  of  diminution  and 
accretion  on  the  mere  washing  of  the  waters 
of  the  stream."  [Nebraska  v.  Iowa,  pp.  361  and 
370;  see  also  the  cases  cited  therein.] 

Can  it  be  assumed  that  the  Congress  in  ratifying 
the  cession  and  in  providing  for  a  survey  and  mark- 
ing of  the  boundaries  other  than  natural  water 
boundaries  and  by  not  providing  for  a  survey  of 
the  lands  bounded  by  water,  intended  that  a  sur- 
vey made  15  years  prior  thereto  be  used  in  marking 
the  natural  water  boundary,  thus  depriving  both 
parties  to  the  agreement  of  any  benefits  which  may 
have  accrued  to  them  between  the  date  of  the  sur- 
vey and  the  ratification? 

Third:  As  the  disposals  of  land  by  allotment  or 
otherwise  were  based  on  the  1890  survey,  a  serious 
question  arises  as  to  the  acreage  conveyed  by  such 
disposals  in  view  of  the  changes  which  had  already 
taken  place  or  which  have  thereafter  taken  place  in 
the  course  of  the  river.  See  Oklahoma  v.  Texas,  258 
U.S.  574,  597. 

Fourth:  Did  the  Department  err  in  determining 
that  certain  islands  in  the  river,  which  subsequent 
surveys  of  the  Department  show  to  have  been  in 
existence  in  1890,  were  within  the  diminished  por- 
tion of  the  reservation  and  therefore  tribal  lands? 
If  it  be  established  as  a  fact  that  these  islands  lay 
north  of  the  midchannel  of  the  river  in  1905,  were 
they  not,  then,  included  in  the  cession? 

While  the  answers  to  the  above  questions  may  not 
be  necessary  to  a  determination  of  the  question  as 
to  your  authority  to  enter  into  the  proposed  agree- 
ment, answers  to  some  of  them  would  clearly  be 
necessary  before  you  could  give  intelligent  consider- 
ation to  the  agreement.  The  companies  proposing 
the  agreement  have  not  submitted,  and  I  do  not 
find  in  the  record,  any  facts  upon  which  you  could 
determine  how  such  an  agreement  would  affect  the 
interests  of  any  individual  Indians,  the  tribe,  or  the 
United  States.  In  other  words,  you  do  not  know 
how  much  land  would  be  gained  or  lost  by  reason 
of  the  agreement,  or  the  value  thereof. 

Turning  to  the  question  presented,  there  are  cer- 
tain statutory  limitations  which,  in  my  opinion, 
specifically  prohibit  your  entering  into  the  proposed 
agreement. 

The  first  of  these  is  found  in  the  act  of  June  12, 
1906  (34  Stat.  255,  41  U.S.C.  sec.  11)  : 

"*  *  *  No  contract  or  purchase  on  behalf  of 
the  United  States  shall  be  made,  unless  the 
same  is  authorized  by  law  or  is  under  an  ap- 
propriation adequate  to  its  fulfillment,  except 
in  the  War  and  Navy  Departments,  for  cloth- 
ing, subsistence,  forage,  fuel,  quarters,  trans- 
portation,  or  medical   and  hospital    supplies, 
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which,   however,   shall   not  exceed   the   neces- 
sities of  the  current  year:   *   *    *." 

Agreements  for  the  development  of  oil  reserves 
on  the  public  domain  with  provision  for  exchange 
of  royalties  for  fuel  depots  and  pipe  lines  and  agree- 
ments for  the  exchange  of  royalty  oil  for  fuel  oil 
and  storage  facilities  have  been  determined  to  be 
contracts  falling  within  the  prohibition  of  this  sec- 
tion. Mammoth  Oil  Co.  et  al.  v.  United  States,  275 
U.S.  13,  and  Pan-American  Petroleum  ir  Transport 
Co.  et  al.  v.  United  States,  273  U.S.  456.  See  also  15 
Op.  Atty.  Gen.  236;  19  Op.  Atty.  Gen.  650;  and 
Chase  v.  United  States,  44  Fed.  732,  aff'd  155  U.S. 
489.  A  contract  such  as  here  proposed,  involving  as 
it  does  the  title  to  lands  held  in  trust  by  the  United 
States  for  Indians,  falls  equally  within  the  prohibi- 
tion. 

A  further  limitation  upon  your  authority  to  ex- 
ecute the  proposed  agreement  is  section  4  of  the 
act  of  Congress  approved  March  3,  1927  (44  Stat. 
1347,  25  U.S.C.  sec.  398D) ,  which  provides: 

"That  hereafter  changes  in  the  boundaries 
of  reservations  created  by  Executive  order, 
proclamation,  or  otherwise  for  the  use  and  oc- 
cupation of  Indians  shall  not  be  made  except 
by  Act  of  Congress:  Provided,  That  this  shall 
not  apply  to  temporary  withdrawals  by  the 
Secretary  of  the  Interior." 

The  words  of  this  statute  are  too  plain  and  ex- 
plicit to  require  interpretation. 

In  my  opinion,  the  true  boundary  as  it  exists  to- 
day between  the  Indian  reservation  and  the  ceded 
lands,  some  of  which  ceded  lands  having  been 
allotted  to  individual  Indians,  some  having  been  fee 
patented  and  some  apparently  still  being  held  by 
the  United  States  and  leased  under  the  authority 
of  the  1916  act,  supra,  is  the  midchannel  of  the  Big 
Wind  River  as  fixed  by  the  agreement  of  cession, 
as  such  midchannel  may  have  changed  by  a  slow 
and  imperceptible  process. 

While  I  am  not  in  a  position  to  determine,  and 
it  is  not  my  function  to  do  so,  what  changes  may 
have  occurred  in  the  line  of  the  midchannel  of  the 
Big  Wind  River  between  1905  and  the  present  time 
or  by  what  process  such  changes  took  place,  cer- 
tainly the  center  line  of  the  river  as  it  existed  in 
1890  is  not  the  boundary  of  the  reservation  as  it 
exists  today.  As  the  agreement  would  effect  a  change 
in  the  boundary  of  the  reservation,  I  am  of  the 
opinion  that  you  are  without  authority  to  enter  in- 
to such  an  agreement  in  view  of  the  clear  prohibi- 
tion of  the  act  of  March  3,  1927,  supra. 

Aside  from  this  specific  limitation,  it  is  my 
opinion  that  when  Congress  has  itself  determined 


where  the  boundary  of  an  Indian  reservation  shall 
be,  there  is  no  residue  of  authority  left  in  the  Secre- 
tary of  the  Interior  to  alter  that  determination. 

Further,  the  agreement  might  have  the  effect  of 
disposing  of  tribal,  allotted  and  ceded  lands.  While 
you  may  approve  conveyances  of  land  allotted  to 
individual  Indians  of  such  tribes  as  have  not  ac- 
cepted the  provisions  of  the  act  of  Congress  ap- 
proved June  18,  1934  (48  Stat.  984) ,  commonly 
referred  to  as  the  Indian  Reorganization  Act  (and 
the  Indians  of  the  Wind  River  Agency  have  not  ac- 
cepted the  provisions  of  this  act) ,  I  am  aware  of 
no  general  statutory  authority  vested  in  you  to  dis- 
pose of  Indian  tribal  lands.  As  the  agreement  might 
conceivably  work  out  to  deprive  the  tribe  of  lands 
vested  in  it  by  reasons  of  its  inherent  right  to  ac- 
creted land,  you  would  be  unauthorized  to  make 
such  a  disposition  of  that  land  in  the  absence  of 
express  statutory  authority.  Further,  your  authority 
to  deal  with  that  part  of  the  land  covered  by  the 
proposed  agreement  which  represents  undisposed  of 
ceded  land  is  limited  by  the  act  of  1905,  supra, 
ratifying  the  cession,  and  by  the  act  of  1916,  supra, 
neither  of  which  permits  such  a  disposition  of  lands 
as  proposed  in  the  agreement  submitted. 

In  conclusion,  I  am  of  the  opinion  that  you  have 
not  been  authorized  by  law  to  enter  into  the  pro- 
posed agreement. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  December  13,  1940 

Oscar  L.  Chapman, 

Assistant  Secretary. 


Osage— Taxation   of   Partitioned 

Restricted  Lands— Conveyance  of  Title 

and  Intervening  Legislative  Action 

December  16,  1940. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  case  of  the  application  of  Frank  Pettus,  an 
unallotted  restricted  Osage  Indian,  for  a  tax-exemp- 
tion certificate  covering  certain  lands  in  Osage 
County,  Oklahoma,  was  the  subject  of  a  memoran- 
dum of  the  Acting  Solicitor  to  your  office  of  April 
12,  1940.  That  memorandum  held  that  the  lands 
covered  by  the  application  did  not  come  within  the 
terms  of  the  act  of  May  19,  1937  (50  Stat.  188) ,  pro- 
viding for  tax  exemption  of  Indian  homesteads,  as 
the  expenditure  of  restricted  funds  for  the  purchase 
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of  the  land  was  not  made  until  after  the  passage  of 
the  1937  act.  In  your  memorandum  of  July  1,  you 
again  referred  the  question  to  me,  asking  recon- 
sideration of  the  decision  with  a  view  to  determin- 
ing whether  under  the  doctrine  of  relation  the  title 
can  be  said  to  have  vested  prior  to  the  passage  of 
the  act.  I  have  re-examined  the  question  in  the  light 
of  your  suggestions  and  have  come  to  a  favorable 
decision. 

The  precise  facts  in  the  case  are  of  particular 
importance.  The  land  is  part  of  certain  restricted 
Osage  allotments  made  taxable  by  the  act  of  June 
28,  1906  (34  Stat.  539),  as  amended  by  the  act  of 
April  18,  1912  (37  Stat.  86) .  In  February  1937  pro- 
ceedings were  begun  in  the  Osage  County  Court  to 
partition  the  allotments  among  the  three  joint 
heirs.  On  April  10  a  deed  was  executed  by  the 
sheriff  under  the  order  and  judgment  of  the  court 
conveying  to  Frank  Pettus,  subject  to  restrictions, 
the  major  share  of  the  land  for  a  consideration  of 
$6,379.62,  recited  in  the  deed  as  paid.  This  consider- 
ation represented  the  one-third  share  in  the  land 
possessed  by  Frank  Pettus  plus  $3,599.74  required 
to  be  paid  by  Frank  Pettus  to  equalize  his  share  in 
the  estate.  On  April  21  the  superintendent  reported 
the  transaction  to  the  Indian  Office,  transmitted  the 
order  of  the  court,  including  the  sheriff's  deed  in 
question,  and  reported  the  amount  of  the  restricted 
funds  to  the  credit  of  Frank  Pettus.  On  June  25  the 
sheriff's  deed  was  approved  and  the  superintendent 
was  authorized  to  pay  the  amount  necessary  to  be 
paid  into  court  out  of  the  restricted  funds  of  Frank 
Pettus. 

The  partition  occurred  under  section  6  of  the  act 
of  April  18,  1912,  which  provided  that 

"*  *  *  *  the  lands  of  deceased  Osage  allottees, 
unless  the  heirs  agree  to  partition  the  same, 
may  be  partitioned  or  sold  upon  proper  order 
of  any  court  of  competent  jurisdiction  in  ac- 
cordance with  the  laws  of  the  State  of  Okla- 
homa: Provided,  That  no  partition  or  sale  of 
the  restricted  lands  of  a  deceased  Osage  allot- 
tee shall  be  valid  until  approved  by  the  Secre- 
tary of  the  Interior." 

Under  this  act  a  judgment  for  partition  is  inoper- 
ative unless  approved  by  the  Secretary  of  the  In- 
terior. Kenny  v.  Miles,  250  U.S.  58. 

The  terms  of  the  1937  act  under  which  these 
lands  must  be  found  entitled  to  tax  exemption,  if 
they  are  to  be  relieved  of  taxation,  are  as  follows: 

"All  homesteads,  heretofore  purchased  out  of 
the  trust  or  restricted  funds  of  individual  In- 
dians, are  hereby  declared  to  be  instrumental- 
ities of  the  Federal  Government  and  shall  be 


nontaxable  until  otherwise  directed  by  Con- 
gress: Provided,  That  the  title  to  such  home- 
steads shall  be  held  subject  to  restrictions 
against  alienation  or  encumbrance  except  with 
the  approval  of  the  Secretary  of  the  Interior: 
And  Provided  Further,  That  the  Indian  owner 
or  owners  shall  select,  with  the  approval  of  the 
Secretary  of  the  Interior  either  the  agricultural 
and  grazing  lands,  not  exceeding  a  total  of  one 
hundred  and  sixty  acres,  or  the  village,  town, 
or  city  property,  not  exceeding  in  cost  $5,000, 
to  be  designated  as  a  homestead." 

The  application  of  this  act  to  taxable  Osage  allot- 
ments partitioned  among  the  heirs  was  considered 
in  the  Solicitor's  opinion  of  September  12,  1939  (M. 
29867) ,  in  which  it  was  held  that  such  lands  ac- 
quired by  partition  were  not  entitled  to  be  declared 
tax  exempt  except  in  so  far  as  they  represented  an 
investment  of  trust  or  restricted  funds. 

Therefore,  the  question  now  is  whether  so  much 
of  the  land  acquired  by  Frank  Pettus  through  the 
partition  proceedings  as  is  represented  by  his  in- 
vestment of  restricted  funds  can  be  declared  tax 
exempt  where  the  partition  was  not  approved  by 
the  Secretary  of  the  Interior  and  the  funds  were  not 
in  fact  paid  over  to  the  vendors  until  after  passage 
of  the  1937  act.  In  other  words,  can  such  land  be 
described  as  "heretofore  purchased"  out  of  trust  or 
restricted  funds?  If  the  principle  of  the  doctrine  of 
relation  can  be  applied  in  this  case,  the  approval 
of  the  purchase  by  the  Department,  including  the 
approval  of  the  deed  and  of  the  expenditure  of  re- 
stricted funds,  would  relate  back  to  the  date  of  the 
purchase  and  so  render  the  transaction  completed 
prior  to  the  passage  of  the  1937  act. 

The  doctrine  of  relation  has  been  described  as 
the  principle  by  which  an  act  done  at  one  time  is 
considered  by  a  fiction  of  the  law  as  done  at  some 
antecedent  period.  It  is  usually  invoked  where  sev- 
eral proceedings  are  essential  to  complete  a  trans- 
action, as,  for  example,  a  conveyance,  and  the  last 
proceeding  is  found  to  take  effect  as  of  the  date  of 
the  first  proceeding.  It  is  a  doctrine  applied  for  the 
purpose  of  promoting  justice  and  giving  effect  to 
the  intention  of  parties.  Gibson  v.  Chouteau,  13 
Wall.  92;  Peyton  v.  Desmond,  129  Fed.  1  (C.C.A., 
8th,  1904)  .  The  doctrine  is  normally  applied  to 
determine  the  validity  of  conflicting  conveyances  as 
between  the  parties  thereto  and  to  determine  the 
rights  of  third  parties  arising  under  incompleted 
purchases.  For  example,  in  public  land  transactions 
the  issuance  of  a  patent  is  held  to  relate  back  to  the 
date  of  the  application  for  the  patent  in  order  to 
relieve  third  parties  of  liability  for  waste  or  trespass 
for  acts  done  subsequent  to  the  application  and 
prior  to  the  patent.  Peyton  v.  Desmond,  supra;  Tel- 
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ler  v.  United  States,  117  Fed.  577  (C.C.A.,  8th, 
1902) . 

The  most  relevant  cases  are  those  Indian  land 
cases  where  approval  of  the  Secretary  of  the  Interior 
is  necessary  to  the  validity  of  a  conveyance  of  the 
land  and  where  the  approval  is  held  to  be  retro- 
active and  to  take  effect  as  of  the  date  of  the  deed 
or  lease  involved.  Lomax  v.  Pickering,  173  U.S.  26; 
Lykins  v.  McGrath,  184  U.S.  169;  Harris  v.  Bell, 
254  U.S.  103;  Anchor  Oil  v.  Gray,  257  Fed.  277 
(C.C.A.,  8th,  1919)  ;  Hallam  v.  Commerce  Mining 
&  Royalty  Co.,  49  F.  (2d)  103  (C.C.A.,  10th,  1931); 
Dale  v.  Winters  Oil  Co.,  243  Pac.  200  (Okla.  1924)  ; 
and  see  Hampton  v.  Ewart,  22  F.  (2d)  81,  90 
(C.C.A.,  1927) .  In  these  cases  the  question  was  the 
validity  of  the  deed  or  lease  which  was  not  approved 
until  after  an  intervening  interest  of  a  third  party, 
due  to  death  of  the  grantor  of  conflicting  convey- 
ances, or  until  after  an  intervening  statute  removing 
the  restrictions  on  alienation  or  otherwise  changing 
the  requirement  of  approval.  In  all  these  cases  the 
approval  was  held  to  relate  back  to  the  date  of  the 
deed  or  lease  in  order  to  make  the  transaction  com- 
plete before  the  intervention  occurred.  The  courts 
in  several  of  these  cases  pointed  out  that  restrictions 
on  Indian  property  are  imposed  to  guard  against 
imposition  on  the  Indian  owner;  thus,  approval 
having  been  given,  its  purpose  is  satisfied,  and  there 
is  no  reason  why  it  should  not  operate  as  of  the 
date  of  the  transaction  approved. 

The  application  of  the  doctrine  of  relation  to  a 
question  of  taxability  was  involved  in  the  case  of 
McCurdy  v.  United  States,  264  U.S.  484,  where  a 
reverse  situation  existed  to  that  involved  in  the 
present  case.  Osage  allotments  were  made  in  1908 
but  the  deeds  were  not  signed  and  approved  until 
July  19,  1909.  The  question  was  whether  they  were 
taxable  as  of  March  1,  1909.  The  court  held  that 
the  doctrine  of  relation  would  be  used  only  to  do 
justice  and  not  imposed  to  create  burdens  or  to 
place  the  Indians  in  a  disadvantageous  position  by 
making  lands  taxable  which  were  in  fact  still  held 
in  trust. 

Under  these  precedents  showing  the  policy  and 
the  application  of  the  doctrine  of  relation,  I  can 
conclude  that  the  approval  of  the  conveyance  by 
the  Department,  carrying  with  it  the  authority  for 
expenditure  of  restricted  funds,  can  be  held  to  re- 
late back  to  the  date  of  the  sheriff's  deed  when  the 
lands  representing  the  restricted  funds  were  pur- 
chased by  Frank  Pettus.  The  application  of  the 
doctrine  in  this  case  will  undoubtedly  promote  jus- 
tice. The  parties  had  done  all  that  they  could  to 
complete  the  purchase  before  the  statute  was  en- 
acted and  nothing  remained  but  review  by  Govern- 
ment officials.  If  that  action  had  occurred  more 
promptly,    the    transaction   might    have   been    ap- 


proved before  the  passage  of  the  act.  Moreover,  the 
approval  was  of  the  same  character  as  the  approval 
necessary  in  those  cases,  above  cited,  where  the  ap- 
proval was  held  to  relate  back  to  the  date  of  the 
conveyance,  since  the  purpose  of  protecting  the  In- 
dian against  imposition  had  been  fulfilled.  Finally, 
the  facts  in  this  case  are  parallel  to  the  facts  in  those 
cases  where  the  doctrine  of  relation  was  applied,  for 
at  the  time  the  statute  was  passed  the  transaction 
was  complete  except  for  its  consummation  by  ap- 
proval. Since  in  this  case  the  approval  carried  with 
it  the  release  of  the  restricted  funds,  it  is  not  signif- 
icant that  the  restricted  funds  owned  by  the  pur- 
chaser were  not  actually  paid  to  the  vendors  until 
after  the  act. 

Even  in  the  absence  of  application  of  the  doc- 
trine of  relation  it  might  be  said  as  a  matter  of 
statutory  interpretation  that  at  the  time  of  the  stat- 
ute the  purchase  was  made  within  the  contempla- 
tion of  the  statute.  The  parties  were  bound  by  the 
executed  deeds,  and  they  could  be  released  only  by 
disapproval  on  the  part  of  the  Government.  The 
consideration,  although  not  actually  paid,  was  re- 
cited as  paid,  and  the  purchaser  was  obligated  to 
fulfill  the  payment  upon  the  release  of  the  funds. 

Accordingly,  a  tax-exemption  certificate  covering 
so  much  of  the  land  of  Frank  Pettus  acquired  by 
the  sheriff's  deed  of  April  10,  1937,  as  represents  the 
investment  of  his  restricted  funds  can  be  approved 
by  the  Department  under  the  act  of  May  19,  1937, 
up  to  the  acreage  or  value  limitation  recited  in  that 
act. 

N-ATHAN   R.   MARCOLD, 

Solicitor. 


Irrigation  Projects— Regulations  Requiring 

Written  Statements  Relative  to 

Certain  Matters 

December  IS,  1940. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

It  is  suggested  that  all  superintendents,  officers 
and  field  agents  be  reminded  of  a  provision  in  the 
Code  of  Federal  Regulations,  Department  of  the 
Interior,  title  25,  Indians,  section  151.2,  which  re- 
quires the  submission  of  a  written  statement  relative 
to  the  irrigability  of  lands  to  be  sold  and  whether 
or  not  there  are  any  unpaid  construction,  mainte- 
nance and  operation  charges.  This  regulation  also 
provides  in  connection  with  "the  issuance  of  patents 
or  deeds  direct  to  the  Indian  or  purchaser  of  Indian 
allotments    embracing    irrigable    lands"    that    the 


December  23,   1940 


Opinions  of  the  Solicitor 


1019 


papers  forwarded  to  the  Department  for  action 
shall  recite  the  fact  that  the  lands  are  within  an 
irrigation  project  and  accordingly  are  subject  to 
the  provisions  of  the  act  of  March  7,  1928  (45  Stat. 
210,  25  U.S.C.  387) .  That  statute  provides  that  un- 
paid construction,  operation  and  maintenance  costs 
of  all  Indian  irrigation  projects  are  first  liens  on 
the  land.  Should  the  land  not  be  within  an  irriga- 
tion project  a  certification  to  that  effect  should  be 
made  in  the  correspondence  accompanying  the 
deeds  and  related  papers. 

Requests  for  my  approval  of  the  title  to  lands  ac- 
quired from  Indians  and  non-Indians  and  deeds 
by  restricted  Indians  are  very  often  submitted  for 
approval  of  the  Secretary  without  meeting  the  re- 
quirements of  this  regulation.  While  construction 
costs  are  deferred  on  Indian-owned  land  by  the  act 
of  July  1,  1932  (47  Stat.  564) ,  operation  and  main- 
tenance charges  as  a  general  rule  are  collectible  and 
are  liens  on  such  lands.  With  the  single  exception 
of  Indian  lands  which  are  leased  for  a  term  longer 
than  three  years,  the  Indian  owners  of  lands  on  the 
Fort  Hall  Indian  Reservation  have  the  right  to  re- 
ceive water  without  payment  of  assessments  for 
operation  and  maintenance  charges.  (See  56  I.D. 
7.)  It  should  be  observed  that  non-Indians  must 
pay  construction  costs  in  addition  to  operation  and 
maintenance  charges. 

It  is  felt  that  more  careful  compliance  with  this 
regulation  will  facilitate  the  determination  of  the 
validity  of  titles  to  lands  to  be  sold  or  acquired 
within  an  irrigation  project  of  the  Indian  Irriga- 
tion Service. 

Nathan  R.  Margold, 

Solicitor. 
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Synopsis  of 
Solicitor's  Opinion 

Re:  Interpretation  of  contract  with  attorney  cov- 
ering cases  involving  Federal  estate,  gift,  or 
income  tax  assessments  against  restricted  Five 
Tribes  or  Quapaw  Indians. 
Held:  The  discretion  of  the  Secretary  is  absolute 
subject  to  the  limitation  that  no  non-Govern- 
ment attorney  other  than  the  one  party  to 
the  contract  can  be  employed  in  such  cases; 
and 

When  an  adverse  ruling  of  the  Bureau  of 
Internal   Revenue   has  been   transmitted   to 


the  attorney  for  action  and  he  has  secured  a 
holding  favorable  to  the  Indians,  the  fee  to 
be  paid  him  for  establishing  such  precedent 
should  be  determined  by  the  Secretary  on  a 
quantum  meruit  basis,  taking  into  consider- 
ation similar  savings  obtained  for  other  In- 
dians in  all  cases  pending  at  the  time  of  the 
final  holding;  and 

The  fee  so  determined  should  be  borne 
equitably  by  all  Indians  so  benefited. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  the  proper 
interpretation  to  be  given  the  contract  whereby  this 
Department  employed  Huston  Thompson  and  his 
associates  to  represent  restricted  Five  Tribes  In- 
dians in  protesting  the  payment  of  Federal  income 
and  estate  taxes.  The  contract  was  executed  on 
June  5,  1936,  and  was  amended  on  September  5, 
1938,  to  include  gift  taxes  assessed  against  such 
Indians,  and  on  April  20,  1939,  to  include  gift,  in- 
come and  estate  taxes  charged  against  restricted 
Quapaw  Indians.  The  principal  questions  requir- 
ing consideration  are:  (1)  what  discretion  does  the 
Secretary  have  in  determining  whether  a  case  is  to 
be  transmitted  to  the  attorney  for  action;  and  (2) 
what  discretion  does  the  Secretary  have  in  deter- 
mining the  fee  to  be  paid  the  attorney  for  savings 
effected  by  him,  to  include  or  exclude  consideration 
of  savings  secured  by  the  Secretary  of  the  Interior 
and  his  subordinates  (a)  where  such  savings  are 
secured  without  reference  to  work  performed  by  the 
attorney  in  question,  and  (b)  where  such  savings 
are  secured  in  reliance  upon  precedents  established 
through  the  efforts  of  the  attorney. 

For  your  convenience  a  copy  of  the  original  con- 
tract is  attached  to  this  opinion  as  Exhibit  A. 

The  events  which  provoked  the  contract  are  sum- 
marized in  a  memorandum  opinion  by  the  Solicitor 
on  May  1,  1936,  approved  by  the  Secretary  on  May 
7: 

"Prior  to  the  recent  decision  of  the  Supreme 
Court  in  the  Sandy  Fox  case,  295  U.S.  418,  this 
Department,  the  Attorney  General  and  the 
lower  courts  had  ruled  that  the  income  de- 
rived by  Indians  from  their  restricted  lands 
was  not  taxable  under  the  Federal  revenue 
laws.  The  Supreme  Court  in  the  Sandy  Fox 
case  not  only  held  that  the  reinvestment  in- 
come of  a  Five  Tribes  Indian  was  taxable,  but 
used  language  strongly  indicating  that  the 
original  of  primary  income  was  taxable  save 
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where  there  is  an  express  exemption.  Since 
that  decision  the  Internal  Revenue  Depart- 
ment has  made  certain  rulings  with  respect 
to  the  liability  of  these  Indians  for  both  in- 
come and  estate  taxes.  This  necessitates,  of 
course,  considerable  readjustment  requiring 
the  attention  of  trained  help  if  the  rights  of 
the  Indians  are  to  be  fully  protected.  In  this 
process  of  readjustment  questions  are  likely 
to  arise  which  can  only  be  settled  in  the  courts 
and  it  is  generally  recognized  that  the  attor- 
neys in  this  Department  and  in  the  Depart- 
ment of  Justice  cannot  represent  the  Indians 
in  litigation  of  this  nature  against  the  United 
States." 

The  necessity  of  selecting  cases  which  would  re- 
quire the  attention  of  the  attorney  was  discussed  as 
follows: 

"*  *  *  Conferences  with  him  developed 
that  specific  cases  in  which  services  needed  to 
be  rendered  had  not  been  determined  and 
would  not  be  determined  until  after  investiga- 
tion and  examination  of  the  records  of  the 
Internal  Revenue  Department  and  the  Office 
of  the  Superintendent  for  the  Five  Civilized 
Tribes  had  been  made.   *   *   *" 

Thereafter,  on  June  5,  1936,  the  contract  was 
executed  and  the  attorney  employed  "to  represent 
restricted  Indians  of  the  Five  Civilized  Tribes  in 
Oklahoma  and  elsewhere  in  all  matters  involving 
Federal  estate  or  income  taxes  against  any  of  said 
Indians  before  the  Bureau  of  Internal  Revenue, 
the  Board  of  Tax  Appeals  and  any  court  wherein 
it  may  be  necessary  to  appear  in  the  interest  and 
defense  of  said  Indians."  The  discretion  of  the 
Secretary  to  determine  when  such  an  appearance 
is  necessary  is  set  forth  in  the  following  manner: 

"The  attorney  shall  proceed  at  once  to  make 
such  investigation  as  may  be  necessary  to  de- 
termine the  respective  rights  of  the  several  re- 
stricted Indians  *  *  *  and  to  report  to  the 
Secretary  *  *  *  the  status  of  any  claims  for 
income  or  estate  taxes  made  by  the  Bureau  of 
Internal  Revenue  *  *  *  and  to  advise  the 
Secretary  and  render  any  services  that  may  be 
desired  by  him  in  the  premises." 

It  is  apparent  that  the  Secretary  need  not  require 
the  services  of  the  attorney  in  every  case  which  is 
investigated  and  since  the  discretion  can  be  exer- 
cised following  the  investigation  and  report  I  see 
no  logical  reason  why  it  cannot  be  exercised  be- 
fore. It  is  my  understanding  that  the  attorney  has 


not  at  any  time  maintained  that  the  contract  re- 
quires the  Secretary  to  turn  over  to  him  the  re- 
sponsibility for  filing  tax  returns  and  that  as  a 
matter  of  practice,  the  returns  have  been  and  are 
to  be  filed  by  an  employee  of  the  Department  of 
the  Interior.  The  attorney's  agreement  with  this 
practice  is  shown  by  a  memorandum  prepared  by 
him  and  submitted  to  the  Bureau  of  Internal 
Revenue  on  April  9,  1937,  regarding  the  waiver 
of  interest  and  penalties  in  connection  with  the 
determination  of  Federal  estate  tax  liability  of 
restricted  Five  Tribes  Indians.  Therein  it  was 
stated: 

"The  responsibility  for  the  filing  of  the 
Federal  Estate  Tax  returns  involved  in  the 
present  cases  devolve  upon  the  Secretary  of  the 
Interior  or  some  subordinate  of  his  office.  This 
responsibility  on  the  part  of  the  Department 
of  the  Interior  is  recognized  by  the  Treasury 
Department,  see  IT  1366,  C.  B.  June,  1922, 
Page  242.  The  Board  of  Tax  Appeals  has  so 
ruled.  (See  Harjo  v.  Commissioner ,  34  B.T.A. 
467)  " 

(1)  The  first  principal  question  presented  is 
whether  after  the  return  has  been  filed  the  Secre- 
tary can  in  any  case  or  cases  act  for  the  Indians 
before  the  Bureau  of  Internal  Revenue  without 
availing  himself  of  the  services  of  the  attorney.  The 
filing  of  returns  and  other  similar  dealings  with  the 
Bureau  of  Internal  Revenue  by  an  employee  of 
the  Department  of  the  Interior  under  instructions 
from  the  Secretary  are  of  course  the  official  acts  of 
the  Secretary.  I  find  nothing  in  the  contract  which 
precludes  the  Secretary  from  so  acting  if  he  chooses. 
On  the  other  hand,  my  understanding  is  that  the 
contract  contemplated  such  action  and  that  both 
of  the  parties  were  or  should  have  been  aware  of 
that  probable  method  of  procedure.  The  contract 
does,  however,  contain  one  limitation  on  the  dis- 
cretionary right  of  the  Secretary  to  dispense  with 
the  attorney's  services.  Mr.  Thompson  is  entitled 
under  the  contract  to  be  employed  in  preference 
to  any  other  attorney  who  is  not  a  Government 
employee. 

In  connection  with  the  discretionary  power  of 
the  Secretary  to  handle  Indian  tax  cases  through 
a  subordinate,  section  198  of  title  18,  United  States 
Code,  should  be  noted.  The  section  provides  pen- 
alties for  an  officer  of  the  United  States  who  is  in- 
terested in  a  claim  against  the  United  States  "other- 
wise than  in  discharge  of  his  proper  official  duty"; 
but  I  do  not  believe  that  the  statute  is  applicable 
to  an  employee  of  the  Department  of  the  Interior 
who  as  part  of  his  official  duties  computes  the 
taxes  due  the  Government  from  restricted  Indians 
and  confers  with  the  Bureau  of  Internal  Revenue 
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in  determining  what  amount  is  to  be  paid.  The 
Secretary  has  not  attempted  to  litigate  any  con- 
troversies with  the  Bureau  of  Internal  Revenue, 
nor  has  any  intention  to  do  so  been  expressed.  Any 
difficulty  which  may  arise  over  the  right  of  the 
Secretary  to  act  for  restricted  Indians  in  tax  mat- 
ters would  properly  be  settled  between  the  Bureau 
and  the  Department  and  not  between  the  Depart- 
ment and   the  contracting  attorney. 

This  discussion  of  the  Secretary's  discretionary 
power  leads  to  several  conclusions  as  to  the  purpose 
and  scope  of  the  contract.  First,  it  was  intended  not 
that  every  case  involving  a  gift,  income,  or  estate 
tax  of  a  restricted  Five  Tribes  or  Ouapaw  Indian 
should  be  transmitted  to  the  attorney  for  action 
but  that  those  cases  in  which  exemptions  or  ad- 
justments are  disallowed  by  the  Bureau  can  be  so 
transmitted  if  the  Secretary  decides  they  should  be 
tested.  Conceivably,  if  the  Secretary  desires  to  do 
so  and  the  Bureau  is  agreeable  a  case  might  be 
handled  by  the  Department  before  the  Board  of 
Tax  Appeals  and  no  service  required  of  the  attor- 
ney unless  court  action  is  involved.  Second,  once 
the  disputed  points  which  the  Secretary  wishes 
tested  by  the  attorney  have  been  decided  adminis- 
tratively or  by  litigation  the  Secretary  may  cease 
to  require  the  services  of  the  attorney.  However, 
if  disputes  should  arise  which  require  legal  services 
Mr.  Thompson  will  continue  to  have  precedence 
over  other  non-Government  attorneys  until  such 
time  as  the  contract  is  revised  or  terminated.  Sub- 
ject to  this  one  limitation,  I  conclude  that  the 
Secretary  has  unlimited  discretion  to  decide 
whether  in  any  particular  matter  the  services  of 
an    attorney    are    necessary. 

(2)  (a)  It  follows  that  where  employees  of  the 
Interior  Department  render  services  resulting  in 
tax  savings  to  Indians,  without  reference  to  work 
performed  by  the  contract  attorney,  the  said  at- 
torney is  not  entitled  to  compensation  for  the 
services  performed  by  the  Government  employees. 
The  rule  that  permits  an  attorney  to  secure  com- 
pensation for  services  rendered  by  another  (Mc- 
Goivan  v.  Parish,  237  U.S.  285  (1915))  is  limited 
to  a  situation  where  matters  entrusted  to  the  at- 
torney by  his  client  are  wrongfully  withdrawn  from 
the  attorney's  control.  Such  is  not  this  case.  No 
outside  attorney  other  than  Mr.  Thompson  has 
been  employed.  Instead,  the  Secretary,  consistently 
with  his  discretionary  power  under  the  contract, 
merely  elects  to  act  for  himself  in  certain  cases. 

(b)  The  remaining  question  is  concerned  with 
the  right  of  the  attorney  to  collect  fees  in  a  case 
which  was  not  transmitted  to  him  for  action  but  in 
which  the  Secretary  secures  a  tax  reduction  on  the 
basis  of  one  or  more  precedents  established  through 
the  efforts  of  the  attorney.  The  cases  in  which  a 


question  is  presented  are  divisible  into  two  main 
classifications:  first,  those  considered  contempo- 
raneously with  the  case  in  which  a  precedent  is 
established;  and,  second,  those  considered  subse- 
quently. 

As  to  the  first  group,  when  the  Secretary  desires 
the  attorney  to  appeal  an  adverse  holding  by  the 
Bureau  it  is  not  necessary  that  every  case  then  pend- 
ing and  in  which  the  holding  is  involved  be  ap- 
pealed separately.  The  use  of  a  test  case  is  a  simpler 
and  more  desirable  method  of  procedure.  All  of 
the  pending  cases  of  the  class  being  tested  are  gen- 
erally transmitted  to  the  attorney  for  him  to  hold 
and  settle  after  the  principle  has  been  established, 
but  the  Secretary  need  not  do  so.  Since  the  admin- 
istrative riding  or  rulings  to  be  appealed  may  in- 
volve but  a  small  part  of  the  total  tax  levied  against 
an  individual  Indian,  the  Secretary  may  choose  to 
withhold  that  case  and  himself  dispose  of  the  other 
questions  it  presents.  However,  the  cost  of  the 
appeal  should  not  be  borne  by  any  one  Indian, 
but  the  expense  should  be  shared  equally  by  all 
those  who  are  benefited  by  the  outcome  of  the 
appeal.  In  requesting  the  test  action  the  Secretary 
does  so  with  the  expectation  of  extending  its  bene- 
fits to  every  similar  pending  case.  In  evaluating 
on  a  quantum  meruit  basis  the  work  which  the 
attorney  performs  the  value  of  his  services  should 
be  considered  in  connection  with  all  of  the  cases 
pending  and  presenting  the  same  question.  This 
view  is  in  accord  with  the  equitable  rule  enunci- 
ated by  the  Supreme  Court  in  Central  Railroad  v. 
Pettus,  113  U.S.  116  (1884)  wherein  it  was  held 
that  attorneys  in  a  representative  bondholder's 
action  were  entitled  to: 

"reasonable  counsel  fees,  which,  upon  every 
ground  of  justice,  should  be  estimated  with 
reference  as  well  to  the  claims  of  the  com- 
plainants who  undertook  to  protect  the  rights 
of  all  the  unsecured  creditors,  as  of  the  claims 
of  those  who  accepted  the  fruits  of  the 
labors  of  complainants  and  their  solicitors." 

Another  statement  of  the  same  principle  is  con- 
tained in  Winton  v.  Amos,  255  U.S.  373  (1920) 
which  held  that  attorneys  representing  certain 
members  of  a  tribe  of  Indians  can  collect  a  fee 
from  individual  Indians  with  whom  they  had  no 
agreement  but  who  benefited  from  the  lobbying 
activities  of  the  attorneys  in  securing  legislative 
benefits  for  all  members  of  the  tribe. 

As  to  cases  subsequent  in  time  to  the  case  or 
cases  in  which  precedents  are  established,  the  gen- 
eral rule  applies,  namely,  that  the  mere  fact  that 
the  services  which  an  attorney  renders  his  client 
are  beneficial  to  a  third  person  does  not  impose  any 
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obligation  upon  such  third  person  to  make  pay- 
ment to  the  attorney  for  the  benefits  derived.  As 
was  said  in  O'Doherty  v.  Bickel,  166  Ky.  708,  179 
S.W.  848    (1915): 

"As  well  might  it  be  contended  that  the  at- 
torney who  obtains  the  enunciation  of  a  new 
doctrine  of  the  law  should  have  compensation 
from  all  who  are  thereafter  in  virtue  of  that 
doctrine  victorious  in  the  courts." 

It  is  impossible  to  lay  down  an  iron-clad  rule  as  to 
which  cases  are  to  be  excluded  from  consideration 
in  determining  the  attorney's  fee;  nor  is  it  desirable 
to  do  so.  The  contract  contemplates,  as  must  any 
such  contract,  a  very  large  measure  of  discretion 
in  the  judgment  of  the  Secretary.  All  that  can 
reasonably  be  asked  by  the  attorney  is  that  the 
full  measure  of  his  services  and  their  value  to  the 
Indians  concerned  be  weighed  by  the  Secretary  in 
fixing  the  measure  of  compensation.  Any  basis  of 
computation  less  comprehensive  would  not  accord 
with  a  fair  reading  of  the  contract. 

It  is  my  recommendation  that  in  all  cases  not 
already  submitted  to  the  attorney  or  finally  settled 
with  the  Bureau  of  Internal  Revenue,  the  Depart- 
ment obtain  for  the  Indians  all  tax  reductions 
which  the  Bureau  will  grant  and  that  after  these 
have  been  obtained,  the  Secretary  consider  the 
desirability  of  transmitting  the  tax  assessment  to 
the  attorney  for  his  recommendation  as  to  further 
action.  Then,  if  the  Secretary  so  decides,  the  at- 
torney can  be  given  the  opportunity  to  seek  a  fur- 
ther saving  upon  which  he  would  be  entitled  to  a 
fee.  It  is  my  further  recommendation  that  the  at- 
torney be  allowed  to  submit  his  claim  for  a  fee  in 
each  case  involving  a  Federal  income,  estate,  or 
gift  tax  assessed  against  a  restricted  Five  Tribes 
or  Quapaw  Indian  in  which  determination  of  tax 
liability  was  pending  when  the  attorney  established 
any  precedent  or  precedents  relied  upon  in  ob- 
taining the  reduction.  There  may  be  further  situ- 
ations which,  although  they  do  not  constitute 
pending  cases  at  the  time  the  precedent  in  ques- 
tion is  established,  were  in  fact  considered  by  the 
Department,  when  the  test  case  in  question  was 
agreed  upon,  as  prospective  cases  likely  to  benefit 
from  the  establishment  of  a  favorable  precedent 
in  such  test  case.  It  is  my  recommendation  that  the 
attorney  be  allowed  to  submit  his  claim  in  cases 
of  this  type  as  well  as  in  the  pending  cases  to  which 
reference  has  been  made  above.  Each  claim  of  the 
attorney  should  state  the  principle  or  principles  for 
which  he  asserts  recognition  was  obtained  through 
his  efforts,  and  should  state  the  nature  of  the 
services  which  he  performed  in  obtaining  a  saving 
in  the  particular  case.  With  this  information  be- 


fore him  the  Secretary  can  determine  on  a  quantum 
meruit  basis  the  fee  to  be  paid  and  the  Indians 
who  are  to  be  charged  with  its  payment.  However, 
I  recommend  that  hereafter  the  fee  of  the  attor- 
ney for  establishing  a  precedent  not  be  evaluated 
until  the  tax  liability  on  items  to  which  the  prece- 
dent is  applicable  has  been  finally  agreed  upon 
with  the  Bureau  of  Internal  Revenue  in  all  cases 
which  the  attorney  wishes  to  have  considered  by 
the  Department  in  the  fixing  of  such  fee. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  December  23,   1940. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Synopsis  of 
Solicitor's   Opinion 

Re:  Whether  the  profits  from  the  sale  of  Gov- 
ernment bonds  bought  with  restricted  funds 
of  an  adult  Osage  Indian  without  a  certifi- 
cate of  competency  would  be  considered 
income  from  his  investments,  and  hence  re- 
quired to  be  paid  over  to  the  Indian,  pur- 
suant to  a  provision  of  section  1  of  the  act 
of  June  24,  1938  (52  Stat.  1034) ,  relating  to 
the  tribal  and  individual  affairs  of  the 
Osage  Indians  of  Oklahoma,  or  whether 
such  profits  constitute  an  increase  in  the 
capital  or  principal  and  are  hence  subject 
to  control  and  reinvestment  by  the  Secretary 
of  the  Interior. 
Held:  Profits  from  the  sale  of  investments  bought 
with  restricted  funds  of  an  incompetent 
Osage  Indian  do  not  constitute  income 
within  the  meaning  of  section  1  of  the  act  of 
June  24,  1938  (52  Stat.  1034),  and  hence 
need  not  be  paid  over  to  the  Indian  as 
income. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  whether  the 
profits  from  the  sale  of  Government  bonds  bought 
with    restricted   funds   of   an   adult   Osage   Indian 
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without  a  certificate  of  competency  would  be  con- 
sidered income  from  his  investments,  and  hence 
required  to  be  paid  over  to  the  Indian  pursuant 
to  a  provision  of  section  1  of  the  act  of  June  24, 
1938  (52  Stat.  1034),  relating  to  the  tribal  and  in- 
dividual affairs  of  the  Osage  Indians  of  Oklahoma, 
or  whether  such  profits  constitute  an  increase  in 
the  capital  or  principal  and  are  hence  subject  to 
control  and  reinvestment  by  the  Secretary  of  the 
Interior.  The  relevant  provision  of  the  statute 
reads: 

"*  *  *  Rentals  due  such  adult  members 
from  their  lands  and  their  minor  children's 
lands  and  all  income  from  such  adults'  in- 
vestments, including  interest  on  deposits  to 
their  credit,  shall  be  paid  to  them  in  addition 
to  the  current  allowances  above  provided." 

In  order  to  identify  the  investments  mentioned 
in  the  above  provision,  the  income  from  which  is 
required  to  be  paid  over  to  adults  not  having  a  cer- 
tificate of  competency,  it  is  necessary  to  review 
certain  previous  legislation  dealing  with  the  di- 
vision of  the  lands  and  funds  of  the  Osage  Indians. 

The  first  of  these  acts  is  the  act  approved  June 
28,  1906  (34  Stat.  539).  That  act  reserved  to  the 
tribe  the  oil,  gas,  coal,  and  other  minerals  under- 
lying the  lands  therein  divided  among  the  mem- 
bers of  the  tribe  and  provided  that  all  funds  be- 
longing to  the  tribe,  all  moneys  due,  and  all  moneys 
that  may  become  due  should  be  held  in  trust  by 
the  United  States  for  the  period  of  25  years  from 
January  1,  1907,  but  that  the  interest  which  might 
accrue  on  said  funds  should  be  paid  quarterly  to 
the  individual  members  thereof.  The  act  further 
provided  that  the  royalty  received  from  tribal  min- 
eral leases  should  be  distributed  on  a  pro  rata 
basis  to  the  individual  members  of  the  tribe  quar- 
terly, along  with  the  interest  on  the  trust  funds. 
The  income  received  by  the  individual  members 
of  the  tribe,  by  reason  of  the  above  provisions, 
increased  to  such  proportions  during  the  ensuing 
years  that  gross  extravagance  and  waste  prevailed. 
Thereupon,  the  Congress  directed  that  from  and 
after  the  passage  of  the  act  of  March  3,  1921  (41 
Stat.  1249),  the  Secretary  of  the  Interior  should 
cause  to  be  paid  over  to  adult  members  not  having 
a  certificate  of  competency  $1,000  per  quarter  and 
to  invest  the  remainder  in  securities  prescribed  by 
the  act  for  the  benefit  of  each  individual  member. 

The  1906  and  1921  acts  were  later  amended  in 
particulars  pertinent  to  this  discussion  by  the  act 
approved  February  27,  1925  (43  Stat.  1008).  That 
act  liberalized  the  provisions  of  the  1921  act  relat- 
ing to  quarterly  payments  by  directing  that: 


"*  *  *  Rentals  due  such  adult  members 
from  their  lands  and  their  minor  children's 
lands  and  all  income  from  such  adults'  invest- 
ments shall  be  paid  to  them  in  addition  to  the 
allowances   above   provided." 

The  legislative  history  of  the  1925  act  reveals 
that  as  first  introduced  into  the  House  of  Repre- 
sentatives the  bill  contained  no  reference  to  the 
payment  of  income  from  investments  but  provided 
only  that  rentals  due  such  members  from  their 
lands  should  be  paid  to  them  in  addition  to  the 
quarterly  allowances.  As  reported  by  the  House 
Committee  on  Indian  Affairs  the  bill  was  amended 
to  include  "all  income  from  such  adults'  invest- 
ments not  exceeding  $500  a  quarter."  The  bill  was 
passed  by  the  House  of  Representatives  with  this 
amendment  but  the  limitation  of  $500  a  cpiarter 
was  stricken  by  the  Senate  Committee  on  Indian 
Affairs  and  it  was  in  this  form  that  the  act  was 
finally  passed.  No  explanation  for  the  amend- 
ments was  offered  by  either  the  House  or  Senate 
Committees  on  Indian  Affairs  and  no  discussion 
of  this  particular  phase  of  the  bill  took  place  on 
the  floor  of  either  House.  This  act  also  enlarged 
the  scope  of  property  in  which  the  Secretary  of  the 
Interior  might  invest  the  remainder  of  the  in- 
dividual funds  of  the  members,  after  paying  the 
allowances  provided  for. 

By  the  act  of  March  2,  1929  (45  Stat.  1478),  it 
was  provided  that  the  lands,  moneys,  and  other 
property  now  or  hereafter  held  in  trust  or  under 
the  supervision  of  the  United  States  for  the  Osage 
Tribe  of  Indians,  the  members  thereof,  or  their 
heirs  and  assigns,  should  continue  subject  to  such 
trust  and  supervision  until  January  1,  1959,  unless 
otherwise  provided  by  act  of  Congress. 

The  act  of  June  24,  1938,  supra,  provides,  among 
other  things,  that  when  an  adult  member  without 
a  certificate  of  competency  has  surplus  funds  in 
excess  of  $10,000,  there  shall  be  paid  to  such  mem- 
ber sufficient  funds  from  his  accumulated  surplus 
which,  together  with  his  current  income,  shall 
equal  $1,000  per  quarter.  Where  such  a  member 
has  surplus  funds  of  less  than  $10,000,  such  Indian 
shall  receive  quarterly  only  his  current  income, 
not  to  exceed  $1,000  per  quarter.  The  provision 
contained  in  the  1925  act,  for  the  payment  of  ren- 
tals from  land,  and  income  from  their  investments, 
in  addition  to  the  current  allowances,  was  amended 
to  include  "interest  on  deposits  to  their  credit." 
The  trust  period,  extended  by  the  1929  act,  was 
extended  by  the  1938  act  to  January  1,  1984,  unless 
otherwise  provided  by  act  of  Congress. 

From  this  brief  resume  of  the  pertinent  provi- 
sions of  legislation  dealing  with  Osage  affairs,  it 
may   be   seen    that   the    investments   made   by    the 
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Secretary  of  the  Interior  of  the  surplus  funds  of 
the  individual  Osages  were  investments  of  funds 
held  under  the  supervision  of  the  United  States, 
and  that  in  dealing  with  these  funds,  the  Secre- 
tary  of  the  Interior  is  a  trustee,  appointed  by 
Congress.  It  will  also  be  seen  that,  while  Congress 
has  liberalized  to  a  certain  extent  the  provisions 
relating  to  quarterly  payments  to  adult  Osages 
without  certificates  of  competency,  by  permitting 
them  to  receive  in  addition  to  specific  allowances 
rentals  from  their  lands,  income  from  investments, 
and  interest  on  deposits,  yet  there  has  been  no 
abandonment  of  the  policy  that  the  surplus  funds 
are  to  remain  under  the  supervision  of  the  United 
States.  In  fact,  the  latest  act  specifically  provides 
that  the  lands,  moneys,  and  other  properties  now 
or  hereafter  held  in  trust  or  under  the  supervision 
of  the  United  States  shall  so  remain. 

As  stated  in  the  case  of  United  Stales  v.  Waller, 
243   U.S.   452: 

"*  *  *  The  tribal  Indians  are  wards  of  the 
Government,  and  as  such  under  its  guardian- 
ship. It  rests  with  Congress  to  determine  the 
time    and    extent    of    emancipation.   *   #   *" 

The  meaning  of  the  word  "income"  as  used  in 
the  phrase  "income  from  such  adults'  investments" 
must  be  sought  in  the  light  of  this  policy. 

Economists,  lexicographers,  and  jurists  have 
found  difficulty  in  precisely  defining  "income." 
Doyle  v.  Mitchell  Brothers  Co.,  247  U.S.  179,  185. 
Yet,  the  numerous  types  of  pecuniary  and  non- 
pecuniary  gains  or  profits  and  the  variations  in 
their  classifications  by  legislatures  have  caused  the 
solution  of  many  important  legal  problems  to  de- 
pend upon  the  definition  of  this  word.  One  of  the 
legal  fields  in  which  this  term  has  been  very  im- 
portant is  that  of  future  interests.  Some  of  the 
major  issues  of  the  law  of  taxation  involve  the 
distinction  between  capital  and  income.  This  is 
due  to  the  general  rule  that  income,  in  order  to 
be  taxable,  must  consist  of  pure  gain  or  profit  and 
may  not  proceed  from  the  corpus  or  principal  and 
that  when  not  derived  from  personal  exertion,  in- 
come is  something  produced  by  but  not  impairing 
capital.  See  Gavit  v.  Irwin,  275  Fed.  643,  645; 
Sargent  Land  Co.  v.  Von  Baumbach,  207  Fed.  423, 
430. 

One  of  the  most  quoted  judicial  discussions  on 
capital  and  income  is  contained  in  the  opinion  of 
the  United  States  Supreme  Court  in  Eisner  v. 
Macombcr,  252  U.S.   189,  206: 

"The  fundamental  relation  of  'capital'  to 
'income'   has  been  much  discussed  by  econo- 


mists, the  former  being  likened  to  the  tree  or 
the  land,  the  latter  to  the  fruit  or  the  crop; 
the  former  depicted  as  a  reservoir  supplied 
from  springs,  the  latter  as  the  outlet  stream, 
to  be  measured  by  its  flow  during  a  period 
of  time.  For  the  present  purpose  we  require 
only  a  clear  definition  of  the  term  'income,' 
as  used  in  common  speech,  in  order  to  de- 
termine its  meaning  in  the  Amendment;  and, 
having  formed  also  a  correct  judgment  as  to 
the  nature  of  a  stock  dividend,  we  shall  find 
it  easy  to  decide  the  matter  at  issue. 

"After  examining  dictionaries  in  common 
use  (Bouv.  L.D.;  Standard  Diet.;  Webster's 
Internat.  Diet.;  Century  Diet.) ,  we  find  little 
to  add  to  the  succinct  definition  adopted  in 
two  cases  arising  under  the  Corporation  Tax 
Act  of  1909  (Strallon's  Independence  v.  How- 
bert,  231  U.S.  399,  415;  Doyle  v.  Mitchell 
Bros.  Co.,  247  U.S.  179,  185) -'Income  may  be 
defined  as  the  gain  derived  from  capital,  from 
labor,  or  from  both  combined,'  provided  it 
be  understood  to  include  profit  gained  through 
a  sale  or  conversion  of  capital  assets,  to  which 
it  was  applied  in  the  Doyle  Case  (pp.  183, 
185)  ." 

"*  *  *  Here  we  have  the  essential  matter: 
not  a  gain  accruing  to  capital,  not  a  growth  or 
increment  of  value  in  the  investment;  but  a 
gain,  a  profit,  something  of  exchangeable  value 
proceeding  from  the  property,  severed  from 
the  capital  however  invested  or  employed,  and 
coming  in,  being  'derived,'  that  is,  received 
or  drawn  by  the  recipient  (the  taxpayer)  for 
his  separate  use,  benefit  and  disposal;— that  is 
income  derived  from  property.  Nothing  else 
answers  the  description." 

While  this  definition  is  universally  used  by  the 
courts  in  determining  what  "income"  is  within 
the  meaning  of  the  Income  Tax  Acts,  the  Supreme 
Court  in  the  case  of  Merchants'  Loan  &  Trust  Co. 
v.  Smietanka,  255  U.S.  509,  was  careful  to  point 
out  that  this  definition  applied  to  the  word  as  used 
in  the  Sixteenth  Amendment  to  the  Constitution 
and  that  the  word  as  used  in  other  statutes  may 
have  a  different  meaning.  The  Court  said: 

"In  determining  the  definition  of  the  word 
'income'  thus  arrived  at,  this  court  has  con- 
sistently refused  to  enter  into  the  refinements 
of  lexicographers  or  economists  and  has  ap- 
proved, in  the  definitions  quoted  [Eisner  v. 
Macomber,  supra,  and  others],  what  it  be- 
lieved to  be  the  commonly  understood  mean- 
ing of  the  term  which  must  have  been  in  the 
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minds  of  the  people  when  they  adopted   the 
Sixteenth    Amendment    to    the    Constitution. 


"Gray  v.  Darlington,  15  Wall.  63,  much  re- 
lied upon  in  argument,  was  sufficiently  distin- 
guished from  cases  such  as  we  have  here  in 
Hays  v.  Ganley  Mountain  Coal  Co.,  247  U.S. 
189,  191.  The  differences  in  the  statutes  in- 
volved render  inapplicable  the  expressions 
in  the  opinion  in  that  case  (not  necessary  to 
the  decision  of  it)  as  to  distinctions  between 
income  and  increase  of  capital." 

In  1938,  the  Circuit  Court  of  Appeals,  Eighth 
Circuit,  in  the  case  of  First  Trust  Co.  of  St.  Paul  v. 
Commonwealth  Co.,  98  F.    (2d)    27,  30,  said: 


"The  research  of  counsel  had  developed  an 
incredible  amount  of  judicial  exposition  upon 
the  meaning  of  the  word  'income'  used  in  dif- 
ferent relations  in  statutes  and  ordinances  con- 
cerning taxes  and  excises,  federal  and  state, 
and  in  wills  and  contracts,  public  and  private. 
The  mere  citation  of  cases  covers  pages.  In  the 
litigious  field  of  federal  and  state  income  taxa- 
tion the  word  always  carries  the  implication  of 
gains,  profits  or  increment.  That  mode  of  taxa- 
tion is  designed  to  reach  gains  distinguished 
from  possessions.  Eisner  v.  Macomber,  252 
U.S.  189,  40  S.  Ct.  189,  64  L.  Ed.  521,  9  A.  L.  R. 
1570.  Sometimes  the  same  implication  must  be 
ascribed  to  the  word  'income'  in  other  fields  of 
taxation.  Lewellyn  v.  Pittsburgh,  B  ir  L.  E.  R. 
Co.,  3  Cir.  222  F.  177;  Doyle  v.  Mitchell  Bros. 
Co.,  247  U.S.  179,  38  S.  Ct.  467,  62  L.  Ed.  1054. 
But  not  always. 

"The  word  has  often  been  used  in  relation 
to  occupation  and  excise  taxation  and  in  wills 
and  contracts,  public  and  private,  in  a  dif- 
ferent sense.  There  are  many  situations  and 
contexts  in  which  the  word  is  used  to  mean 
money  that  comes  in  without  reference  to  any 
gain  or  profit,  *   *   * 


"In  Trefry  v.  Putnam,  227  Mass.  552,  116  N.E. 
904,  L.R.A.  1917  F,  806,  the  court  said   (page  907): 

'  "Income",  like  most  other  words,  has  dif- 
ferent meanings  dependent  upon  the  connec- 
tion in  which  it  is  used,  and  the  result  in- 
tended to  be  accomplished.' 


"We  conclude  that  the  term  'gross  income' 
cannot  be  said  to  convey  the  same  definite  and 
inflexible  significance  under  all  circumstances 
and  wherever  used.  Its  meaning  depends  on 
the  connection  in  which  it  is  used  and  the 
result  intended  to  be  accomplished.  Here  we 
must  ascribe  that  meaning  which  conforms  the 
contract  to  the  intent  of  the  parties."  (Italics 
supplied.) 

Since  the  word  "income"  in  the  present  inquiry 
is  contained  in  a  statute  dealing  with  funds  over 
which  you  are  acting  as  trustee,  I  am  of  the  opinion 
that  you,  as  a  public  officer,  are  bound  by  the 
same  rules  as  would  be  a  private  individual  en- 
trusted with  funds,  the  income  from  which  was 
directed  to  be  paid  over  to  the  cestui  que  trust. 

"*  *  *  money  or  other  property  received 
by  the  trustee  as  the  proceeds  of  a  sale  or  ex- 
change of  the  principal  of  trust  property  is 
principal.  *    *   * 

"*  *  *  profits  arising  from  the  sale  or  ex- 
change of  the  principal  of  trust  property  or 
any  enhancements  in  the  value  of  the  principal 
of  trust  property  are  allocable  to  principal,  not 
income;  and  losses  incurred  by  the  sale  or 
exchange  or  destruction  of  or  damage  by 
casualty  to  the  trust  property  are  chargeable 
to  principal."  (Restatement  of  the  Law  of 
Trusts,  sec.  233.) 

As  stated  by  Bogert,  Trusts  and  Trustees,  Vol.  4: 

Sec.  811.  "It  is  self-evident  that  a  trustee 
to  pay  over  income  ordinarily  has  no  power  to 
apply  capital  to  the  benefit  of  the  cestui,  or 
to  pay  it  over  to  him.   *   *   *" 

Sec.  823.  "It  is,  of  course,  common  that  a 
trustee  who  has  a  power  of  sale,  but  no  duty 
to  sell,  disposes  of  trust  property  and  makes  a 
profit  on  the  sale,  when  the  sale  price  is  com- 
pared with  the  inventory  or  cost  price  of  the 
property.  Such  a  profit  is  quite  universally 
held   to  go   to   the   capital   of   the   trust  fund 

[see  Matter  of  Vedder's  Will,  15  N.Y.S.  798]. 

#   #   # 

"There  are  many  instances  in  the  books 
where  lands,  bonds,  or  other  property  has 
been  given  to  the  trustee  by  the  settlor,  or 
bought  by  the  trustee  as  an  investment,  and 
the  trustee  has  had  the  option  of  selling  or 
retaining  the  investment  but  has  decided  to 
sell  at  a  time  when  he  could  realize  a  gain  over 
the  inventory  or  cost  price.  These  gains  in 
changing  investments  are  to  be  credited  to 
the  capital  of  the  trust,  and  no  part  of  them 
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paid  to  the  life  cestui,  unless  the  settlor  has 
shown  a  clear  intent  to  have  such  a  variance 
from  the  ordinary  rule.  *   *  *" 

In  the  case  of  Brown  v.  Sperry,  181  So.  734,  the 
court,  after  quoting  sec.  233,  Restatement  of  the 
Law  of  Trusts,  said: 

"*  *  *  when  a  trustee  sells  trust  property 
it  is  immaterial  what  its  actual  value  is;  what- 
ever he  receives  for  it  becomes  a  part  of  the 
corpus  of  the  estate." 

In  the  case  of  In  re  Baxter's  Estate,  297  N.Y.S. 
885,  the  court,  in  construing  a  will  said: 

"The  question  first  presented  is  whether  the 
reference  to  'net  rents,  income  and  profits' 
operates  to  give  to  the  beneficiaries  of  income 
the  gains,  if  any,  realized  upon  the  sale  or 
liquidation  of  principal  assets.  The  court  holds 
that  the  phrase  means  nothing  more  than  if 
the  only  word  used  was  the  word  'income'; 
*  *  *  Hence  the  beneficiaries  of  income  have 
no  right  in  capital  profits." 

In  the  case  of  Old  Colony  Trust  Co.  v.  Comstock, 
195  N.E.   389,   it  was  held    (syllabus)  : 

"Gains  in  value  of  investments  belong  to 
capital  and  are  to  be  credited  to  principal  of 
trust   fund   rather    than    to   income,  *   *   *" 

I  am  of  the  opinion,  therefore,  that  any  profits 
which  might  be  derived  from  the  sale  of  Govern- 
ment bonds  bought  by  you  with  restricted  funds 
for  the  individual  adult  members  of  the  Osage 
Tribe  who  do  not  have  certificates  of  competency 
should  be  considered  as  principal,  subject  to  be 
reinvested  by  you  as  trustee  for  the  individual  In- 
dians, and  not  as  "income"  which  you  are  directed 
to  pay  over  to  them. 

This  construction  of  the  word  "income"  is  in 
accord  with  departmental  practice  during  the  in- 
terim between  the  passage  of  the  act  of  February 
27,  1925,  supra,  and  the  act  of  June  24,  1938, 
supra.  As  pointed  out  above,  the  latter  act  in- 
corporated the  language  of  the  former  act  in  this 
respect.  In  my  opinion  the  practice  followed  by  the 
Department  under  the  1925  act  was  correct  and 
is  equally  correct  in  administering  the  funds  of 
these  Osage  Indians  under  the   1938  act. 

The  conclusion  which  I  have  reached  seems  to 
me  to  be  inescapable  in  view  of  the  policy  pursued 
by  Congress  in  connection  with  the  individual  af- 
fairs of  these  Indians.  This  policy  seems  to  me  to 
evidence    a    legislative    judgment    that    these    par- 


ticular members  of  the  Osage  Tribe  are  not  ready 
to  receive  any  more  of  the  corpus  of  their  trust 
estate  than  is  specifically  directed  to  be  paid  to 
them  by  the  act  of  June  24,  1938,  supra. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  January  24,  1941. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Since  the  St.  Croix  Indians  of  Wisconsin  are  not 
now  recognized  as  a  band,  the  only  form  of  orga- 
nization under  section  16  of  the  Indian  Reorga- 
nization Act  now  open  to  them  is  an  organization 
of  those  St.  Croix  Indians  designated  by  the  In- 
dian Office  as  having  one-half  or  more  Indian 
blood  who  are  residing  on  the  St.  Croix  Reserva- 
tion. However,  all  the  St.  Croix  designated  by  the 
Indian  Office  may  adopt  a  temporary  constitution 
establishing  a  band  organization,  independently 
of  section  16  of  the  act,  to  obtain  the  status  of  a 
recognized  band,  with  the  possibility  of  later 
organizing  as  a  band  under  section  16  of  the  act. 

The  proposed  provisional  constitution  should  be 
revised  to  distinguish,  and  to  be  appropriate  to, 
the  two  alternatives. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  the  letter  to  the  Superintendent 
of  the  Great  Lakes  Agency  which  discusses  the 
provisional  constitution  drafted  for  the  St.  Croix 
Indians  under  which  they  propose  to  organize  as 
the  St.  Croix  Band.  The  letter  assumes  that  the 
organization  is  being  undertaken  under  section 
16  of  the  Indian  Reorganization  Act.  However,  it 
appears  that  the  group  organizing  is  neither  a 
recognized  tribe  or  band  nor  a  group  of  Indians 
resident  upon  a  reservation.  Therefore,  this  group 
is  not  entitled  to  organize  under  the  IRA.  More- 
over, from  the  letter  of  November  3,  1939;  from 
Mr.  Phinney,  Field  Agent,  submitting  this  consti- 
tution, and  from  the  letter  from  Coordinator  Burns 
of  July  15,  1940,  reporting  recent  action  by  these 
Indians,  it  appears  that  the  organization  is  not  in- 
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tended  to  be  one  under  the  IRA  but  is  to  be  a 
temporary  organization  for  the  purpose  of  achiev- 
ing recognition  of  these  Indians  as  an  organized 
band.  The  apparent  intent  is  to  seek  a  permanent 
organization  under  the  IRA  as  an  organized  band 
if  the  temporary  organization  proves  successful. 

This  distinction  between  organization  under  the 
IRA  and  provisional  organization  outside  the  act 
is,  of  course,  crucial.  In  view  of  the  history  of  the 
organization  problem  confronting  this  group  of 
Indians,  my  suggestion  is  that  reconsideration  be 
given  to  the  purpose  and  type  of  organization. 
In  any  case,  the  constitution  proposed  needs  cor- 
rection as  the  document  is  not  in  good  form  for 
either  type  of  organization. 

The  St.  Croix  Indians  have  long  been  known 
informally  as  the  St.  Croix  Band,  as  the  Lost  Band 
of  Chippewa  Indians  and  as  Chief  Little  Buck's 
Band.  The  Solicitor's  Office  held  in  a  memorandum 
of  February  8,  1937,  that  the  action  by  the  De- 
partment and  by  Congress  in  1914  and  1915  based 
on  the  Wooster  Investigation  was  conclusive  that 
this  group  could  not  then  be  considered  a  recog- 
nized band.  The  Wooster  Investigation  found  that 
these  Indians  were  members  and  descendants  of 
members  of  the  Lac  Courte  Oreille  and  Fond  du 
Lac  Tribes  and  did  not  have  a  separate  tribal 
status.  However,  in  recent  years  at  least,  the  St. 
Croix  Indians  have  been  active  as  a  band  with  a 
representative  organization  and  have  persisted  in 
seeking  legal  recognition  of  the  band.  This  has 
been  important  to  them  in  order  that  they  might 
employ  attorneys  for  the  prosecution  of  tribal 
claims  and  in  order  that  they  might  manage  the 
land  and  other  rehabilitation  assets  provided  by  the 
Government.  Under  the  designation  of  "Survivors 
and  Descendants  of  Chief  Little  Buck's  Band" 
they  have  now  employed  an  attorney,  adopting  one 
of  the  suggestions  proposed  by  the  Indian  Office  in 
the  letter  of  April  24,  1940. 

The  land  involved  was  purchased  under  the 
IRA  for  the  St.  Croix  Indians  of  one-half  or  more 
Indian  blood  who  might  be  designated  by  the  Sec- 
retary of  the  Interior,  and  this  land  was  declared 
a  reservation  on  November  28,  1938.  On  November 
10,  1938,  the  Commissioner  of  Indian  Affairs  had 
approved  a  roll  of  St.  Croix  Indians  of  one-half 
or  more  Indian  blood.  These  Indians  were  grouped 
by  him  in  a  category  designated  Class  A.  Those  in 
Class  B  were  St.  Croix  Indians  of  one-half  or  more 
Indian  blood  who  were  married  to  white  persons 
or  Indians  of  other  tribes  and  who  were  not  ap- 
proved as  persons  eligible  for  land  assignments  or 
organization.  Indians  in  Class  C  were  disapproved 
as  having  less  than  one-half  Indian  blood. 

On  the  question  of  organization  these   Indians 


were  early  informed  that  in  order  to  organize 
under  the  IRA  the  organization  must  be  based  on 
the  Indians  residing  on  the  St.  Croix  Reserva- 
tion. The  Indian  Office  letter  of  January  24,  1939, 
included  suggestions  for  permitting  other  St.  Croix 
Indians  not  on  the  reservation  to  join  the  orga- 
nization by  application.  The  letter  from  Mr.  Phin- 
ney  of  November  3,  1939,  reported  the  concern  of 
the  Indians  over  creating  an  organization  based 
on  residents  of  the  reservation,  since  these  resi- 
dents were  not  representative  of  the  St.  Croix 
group,  and  the  need  for  a  temporary  organization 
on  a  band  basis.  The  Indian  Office  reply  of  April 
24,  1940,  approved  by  the  Department,  stated  there 
was  no  objection  to  such  a  provisional  constitution, 
agreeing  that  an  organization  of  individuals  on  the 
reservation  was  not  a  satisfactory  type  of  orga- 
nization, but  it  suggested  additional  methods  to 
secure  a  broader  type  of  organization  under  the 
IRA  after  the  organization  was  once  established 
on  the  basis  of  residence.  The  report  by  Coordi- 
nator Burns  of  July  15,  1940,  reiterated  that  the 
Indians  did  not  seek  to  organize  on  a  reservation 
basis  under  the  IRA  at  this  time  but  wanted  a 
provisional  band  organization  to  secure  recognition 
of  the  band. 

I  see  no  legal  objection  to  setting  up  a  provi- 
sional constitution  for  a  band  organization.  If  this 
constitution  is  approved  by  the  Commissioner  of 
Indian  Affairs  and  the  group  is  then  dealt  with  by 
the  Department  as  a  band,  it  may,  perhaps,  later 
merit  consideration  as  an  "organized  band"  under 
the  definition  of  the  word  "tribe"  in  section  19  of 
the  IRA,  when  organization  under  section  16  is 
sought.  The  advantage  is,  of  course,  that  the  orga- 
nization need  not  be  based  at  the  outset  on  the 
residents  of  the  reservation.  The  band  organiza- 
tion would  be  based  upon  the  St.  Croix  Indians 
designated  by  the  Commissioner  as  eligible  for 
land  assignments  and  organization,  as  these  Indians 
would  be  all  the  St.  Croix  Indians  now  recognized 
by  the  Department  as  having  full  membership 
rights.  As  suggested  in  the  Indian  Office  letter  of 
January  24,  1939,  other  St.  Croix  Indians  could  be 
included  upon  application  when  they  had  thus 
demonstrated  their  desire  for  tribal  membership. 
While  some  St.  Croix  Indians  who  had  been  pre- 
viously considered  by  the  St.  Croix  group  as  mem- 
bers would  not  be  included  in  the  band  at  the 
outset  because  of  the  half-blood  rule  and  the  dis- 
tinction made  by  the  Commissioner  between  Class 
A  and  Classes  B  and  C,  this  would  amount  in  legal 
effect  to  elimination  by  the  Interior  Department, 
ratified  by  the  Indians,  of  persons  not  considered 
sufficiently  identified  by  blood  and  by  interest  to 
be  members  of  the  band  until  they  sought  such 
identification  by  application. 
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I  do  not  suggest  that  any  group  of  half-blood 
Indians  could  set  up  a  band  organization  on  a 
temporary  basis  and  then  organize  as  a  recog- 
nized band  under  the  IRA,  but  in  this  instance 
the  St.  Croix  Indians  have  common  property  inter- 
ests, a  common  history,  and  a  common  past  iden- 
tity as  Chief  Little  Buck's  Band.  Moreover,  they 
have  functioned  as  a  band  in  recent  years. 

I  also  do  not  suggest  that  a  tribe  or  band  eligible 
to  organize  under  section  16  of  the  IRA  may  orga- 
nize with  the  approval  of  the  Department  in  a 
manner  not  in  conformity  with  that  section.  My 
point  is  that  this  group  of  individuals  designated 
as  Indians  by  the  Indian  Office,  not  being  eligible 
to  organize  as  a  complete  group  under  section  16 
of  the  act,  may  establish  a  provisional  organization 
independently  of  that  section.  This  organization 
may  be  recognized  as  a  representative  and  respon- 
sible organization  by  approval  by  the  Indian  Office 
of  the  constitution,  but  such  action  would  not,  of 
course,  prevent  the  Department  from  later  recog- 
nizing such  other  organization  under  the  IRA  as 
may  legitimately  be  established. 

However,  since  the  Indians  may  not  fully  appre- 
ciate the  possibilities  of  organization  of  the  resi- 
dents of  the  reservation  under  the  IRA,  I  suggest 
that  two  versions  of  the  constitution  be  presented 
to  them,  one  of  which  would  be  appropriate  under 
the  IRA  and  one  appropriate  for  temporary  use  by 
the  band  organization  until  organization  under  the 
IRA  is  attempted.  The  differences  in  the  adoption 
procedure  should  be  explained.  The  IRA  consti- 
tution must  be  adopted  at  an  election  called  by 
the  Secretary  of  the  Interior  at  which  30  percent 
of  the  eligible  voters  vote,  and  must  be  approved 
by  the  Secretary  of  the  Interior.  In  the  case  of  the 
non-IRA  constitution,  the  Indians  may  proceed  to 
adopt  it  by  a  simple  majority  vote  if  they  are  satis- 
fied with  it  as  it  is  presented  to  them,  and  it  may 
then  be  approved  simply  by  the  Commissioner  of 
Indian  Affairs,  as  in  the  case  of  other  constitutions 
of  Indian  tribes  not  entitled  to  organize  under  the 
act. 

The  main  points  in  the  revision  of  the  constitu- 
tion may  be  outlined  as  follows: 

1;  Preamble.  The  IRA  constitution  should  state 
that  the  Indians  organizing  are  the  St.  Croix  In- 
dians of  Wisconsin  residing  on  the  St.  Croix  Reser- 
vation. The  non-IRA  constitution  can  describe  the 
Indians  organizing  as  the  recognized  St.  Croix  In- 
dians of  Wisconsin,  descendants  and  survivors  of 
Chief  Little  Buck's  Band  of  Chippewa  Indians, 
who  are  seeking  to  reestablish  a  band  organization. 

2.  Membership.  The  IRA  constitution  should  in- 
clude such  membership  provisions  as  were  sug- 
gested in  the  letter  of  January  24,  1939.  In  addi- 
tion it  could  include  section  2  of  the  membership 


provision  of  the  constitution  as  proposed  and  re- 
vised by  the  Indian  Office.  A  provision  for  descen- 
dants of  members  should  include  not  only  children 
of  one-half  or  more  Indian  blood  born  since 
November  10,  1938,  to  members  of  the  organiza- 
tion, but  also  children  born  of  residents  of  the 
reservation.  In  the  case  of  the  non-IRA  constitu- 
tion, the  membership  provisions  could  be  the  same 
as  those  in  the  constitution,  as  proposed  and  re- 
vised by  the  Indian  Office.  I  see  no  reason,  how- 
ever, for  the  elimination  of  the  group  of  Indians 
included  in  the  membership  provisions  in  the  con- 
stitution as  submitted  by  the  Indians,  namely,  the 
St.  Croix  Indians  appearing  on  the  Wooster  roll 
and  their  descendants  not  affiliated  with  any  other 
tribe  and  approved  as  one-half  or  more  Indian 
blood,  since  this  is  a  group  of  Indians  which  the 
Indian  Office  specifically  recommended  be  referred 
to  in  the  membership  provisions  in  its  letter  of 
January  24,  1939. 

3.  Powers.  Whichever  form  of  organization  is 
adopted,  the  organized  group  cannot  be  considered 
as  an  Indian  tribe  with  sovereign  powers  of  self- 
government.  Such  a  conception  is  neither  neces- 
sary nor  appropriate  since  these  Indians  have  been 
scattered  groups  long  living  under  State  law.  How- 
ever, they  would  have  in  relation  to  their  land  the 
full  rights  of  a  landlord.  Both  types  of  constitu- 
tion can  vest  in  the  tribal  council  or  business  com- 
mittee the  authority  to  represent  and  negotiate  on 
behalf  of  the  tribe  and  to  promulgate  ordinances, 
subject  to  approval  by  the  Secretary  of  the  Interior, 
providing  for  the  use  of  the  reservation  lands,  the 
assignment  of  such  lands,  and  the  removal  from 
the  lands  of  nonmembers.  In  the  case  of  the  IRA 
constitution  there  should  be  included,  in  addition, 
the  authority  to  prevent  the  alienation  of  the 
lands,  and  to  employ  counsel,  the  choice  of  counsel 
and  the  fixing  of  fees  to  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior.  A  band  not  orga- 
nized under  the  IRA  must  have  any  attorney's 
contract  approved  as  to  all  its  terms,  pursuant  to 
25  U.S.C.A.  sec.  81. 

4.  Amendments  and  ratification.  The  IRA  con- 
stitution must  provide  for  the  procedures  required 
by  the  act  and  by  the  regulations.  In  both  cases 
the  duration  of  the  constitution  should  be  speci- 
fied since  the  organization  is  considered  to  be  tem- 
porary, a  period  of  years  being  indicated  for  the 
automatic  ending  of  the  organization  or  for  the 
calling  of  an  election  on  the  revocation  of  the  con- 
stitution. 

This  office  woidd  be  glad  to  assist  in  the  redraft- 
ing of  the  constitution  along  the  lines  indicated. 

Nathan  R.  Margold, 

Solicitor. 


February  6,   1941 


Opinions  of  the  Solicitor 


1029 


Authority  for  Sale  of  Timber- 
Unallotted  Lands 


M-31064 


February  6,  1941. 


Synopsis  of 
Solicitor's  Opinion 

Re:  Authority   for  the  sale  of  timber,   live  and 
dead,  on  the  unallotted  lands  of  the  Chip- 
pewa Indians  of  Minnesota. 
Held:    1.    Authority  to  sell  live  standing  timber. 

(a)  Live  standing  timber  on  unallotted 
land,  reserved  from  sale  under  acts  of  Con- 
gress and  Executive  orders,  may  not  be  sold 
until  legislative  authority  is  obtained  there- 
for. 

(b)  Live  standing  timber  on  the  ceded 
lands  restored  to  the  Chippewa  Indians  of 
Minnesota  may  not  be  sold  until  legislative 
authority  is  obtained  therefor  or  until  the 
ownership  of  the  lands  is  vested  in  the  Min- 
nesota Chippewa  Tribe. 

(c)  Live  standing  timber  on  tribal  lands 
of  the  Minnesota  Chippewa  Tribe  may  be 
sold  by  the  tribe  under  the  authority  con- 
tained in  the  charter  of  the  tribe. 

2.    Authority  for  the  sale  of  dead  timber. 

(a)  Dead  timber  on  the  unallotted  lands 
reserved  from  sale  under  aots  of  Congress 
and  Executive  orders  may  be  sold  by  the 
Indians  residing  on  such  reservations  for 
their  sole  benefit  pursuant  to  25  U.S.C.A. 
sec.  197. 

(b)  Dead  timber  on  ceded  lands  restored 
to  the  Chippewa  Indians  in  Minnesota  may 
be  sold  under  the  authority  of  25  U.S.C.A. 
sec.  197,  if  the  lands  are  within  an  Indian 
reservation.  If  not  within  an  Indian  reser- 
vation, such  timber  may  not  be  sold  without 
further  legislative  authority,  unless  the 
ownership  of  the  lands  is  vested  in  the  Min- 
nesota Chippewa  Tribe. 

(c)  The  dead  timber  on  the  tribal  lands 
of  the  Minnesota  Chippewa  Tribe  may  be 
sold  by  the  tribe  under  authority  of  the 
tribal   charter. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

There  has  been  referred  to  me  for  an  opinion 
the  question  raised  by  the  Indian  Office  whether 
there   is   authority    for   the   sale   of   live   standing 


timber  on  the  unallotted  lands  of  the  Chippewa 
Indians  in  Minnesota  or  whether  additional  legis- 
lation is  necessary.  This  question  is  prompted  by 
the  fact  that  the  general  timber  sales  act  of  June 
25,  1910  (36  Stat.  855,  857;  25  U.S.C.A.  sec.  407) , 
authorizing  the  sale  of  live  standing  timber  on 
unallotted  land  of  any  Indian  reservation,  does 
not  apply  to  the  Indian  reservations  in  Minnesota. 
The  question  was  also  prompted  by  the  consider- 
ation recently  given  to  the  existing  authority  for 
the  sale  of  dead  and  down  timber  on  an  Indian 
reserve  in  this  area  (Solicitor's  memo.,  May  31, 
1939,  and  departmental  letter  to  the  Superin- 
tendent of  the  Consolidated  Chippewa  Agency, 
September  23,  1940)  .  Since  the  consideration  of 
the  authority  for  the  sale  of  dead  and  down  tim- 
ber, then  given,  was  incomplete  in  that  it  related 
to  a  small  area  in  a  peculiar  status,  I  will,  in  this 
opinion,  deal  with  the  entire  problem  of  the  au- 
thority to  sell  timber  on  the  unallotted  lands  of 
the  Chippewa  Reservation  in  Minnesota,  giving 
first  attention  to  the  sale  of  live  standing  timber. 

The  general  timber  sales  act  of  1910  was  not 
applied  to  the  Chippewa  reservations  in  Minne- 
sota, probably  because  it  was  contemplated  that 
all  the  valuable  timber  (the  pine  timber)  on  the 
unallotted  lands  would  be  sold  under  the  act  of 
June  27,  1902  (32  Stat.  402),  which  amended  the 
cession  act  of  January  14,  1889  (25  Stat.  642),  to 
provide  for  the  sale  of  pine  timber  separate  from 
the  sale  of  the  ceded  lands,  and  because  the  dis- 
position of  the  timber  on  the  Red  Lake  Reserva- 
tion required  separate  treatment.  Appropriate  dis- 
position of  the  timber  on  the  Red  Lake  Reserva- 
tion was  provided  for  by  the  act  of  May  18,  1916 
(39  Stat.  137).  There  is,  therefore,  no  question  of 
authority  for  timber  sales  on  that  reservation. 

The  1889  act  for  the  sale  of  the  unallotted  lands 
and  the  1902  amendment  for  the  sale  of  the  pine 
timber  did  not,  in  fact,  cover  all  the  unallotted 
lands  of  the  Chippewa  Indians  of  Minnesota,  ex- 
clusive of  the  Red  Lake  Reservation,  because  cer- 
tain reserves  were  created.  The  1902  act  reserved 
5  percent  of  the  pine  timber  in  certain  areas  as 
forest  reserves,  but  these  reserves  were  later  incor- 
porated in  the  Minnesota  National  Forest  by  the 
act  of  May  23,  1908  (35  Stat.  268) .  The  1902  act 
also  reserved  from  all  sale  of  land  and  timber  cer- 
tain designated  islands  and  peninsulas.  Certain 
small  areas  were  set  aside  for  agency,  school,  and 
similar  purposes  and  reserved  from  disposition 
under  the  act  of  January  14,  1889.  Since  then  there 
have  been  additional  small  reserves  made  by  Ex- 
ecutive order,  and  even  by  legislation,  as  in  the 
case  of  the  Ball  Club  village  site,  which  was  the 
subject  of  my  memorandum  of  May  31,  1939.  In 
so  far  as  these  reserves  of  the  lands  ceded  by  the 
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Chippewa  Indians  in  Minnesota  are  concerned,  I 
know  of  no  authority  to  sell  live  standing  timber 
on  these  lands  and  legislation  would,  therefore,  be 
necessary  if  it  became  desirable  to  make  such  sales. 
The  terms  of  such  legislation,  as,  for  example,  the 
designation  of  the  beneficiary  of  the  proceeds,  may 
be  considered  later,  if  and  when  a  particular  prob- 
lem arises. 

The  ceded  lands  which  remained  undisposed  of, 
except  the  lands  ceded  by  the  Red  Lake  Band,  have 
been  restored  to  the  ownership  of  the  Chippewa 
Indians  in  Minnesota  under  section  3  of  the  In- 
dian Reorganization  Act  of  June  18,  1934  (48 
Stat.  984) ,  and  in  accordance  with  the  opinion  of 
the  Solicitor  of  February  19,  1938  (M.  29616) .  The 
restoration  of  these  lands  to  the  status  of  Indian 
lands  ended  the  authority  of  the  Secretary  of  the 
Interior  to  sell  any  remaining  pine  timber  on  these 
lands  under  the  1902  act,  as  such  disposition  would 
be  inconsistent  with  their  restored  status  and  with 
the  intent  to  give  the  Indians  the  assets  rather  than 
the  income  from  the  assets  through  their  sale  by 
the  United  States.  In  their  new  status  as  Indian 
lands  belonging  to  the  Chippewa  Indians  in  Min- 
nesota there  is  no  authority  for  the  sale  of  live 
standing  timber  upon  them.  However,  when  a 
division  has  been  made  between  the  Minnesota 
Chippewa  Tribe  and  the  Red  Lake  Band  of  their 
joint  interest  in  the  lands  restored  to  the  Chippewa 
Indians  in  Minnesota  as  a  whole,  then  the  lands 
vested  in  the  Minnesota  Chippewa  Tribe  will  be 
the  tribal  lands  of  that  group  and  the  timber 
thereon  will  be  subject  to  disposition  under  the 
constitution  and  charter  of  that  tribe. 

Section  17  of  the  Indian  Reorganization  Act 
authorizes  the  granting  of  charters  to  Indian  tribes 
vesting  in  them  the  power  to  manage  and  dispose 
of  real  and  personal  property  of  every  description, 
excluding  only  the  power  to  sell,  mortgage,  or 
lease  for  longer  than  10  years,  any  of  the  land  in- 
cluded in  the  reservation.  Under  this  authority  the 
Interior  Department  has  uniformly  granted  char- 
ters to  Indian  tribes  authorizing  them  to  make 
timber  sale  contracts,  subject  to  the  approval  of 
the  Secretary  of  the  Interior,  or  his  representative, 
and  subject  to  the  regulations  of  the  Department 
for  sustained  yield  forestry  management  adopted 
under  section  6  of  the  act.  The  charter  of  the  Min- 
nesota Chippewa  Tribe  is  such  a  charter.  This  in- 
terpretation of  section  17  by  the  Department  is 
undoubtedly  correct,  in  my  opinion.  If  the  prohi- 
bition on  the  sale  of  the  "land"  were  construed  to 
include  the  timber  on  the  land,  incorporated  tribes 
would  have  seriously  less,  rather  than  more,  power 
over  tribal  property,  in  comparison  with  unincor- 
porated tribes,  which  would  be  in  contravention 
of  the  intent  of  the  act.  Such  a  construction  is  nega- 


tived by  the  express  authorization  of  power  to  dis- 
pose of  real  property  of  every  description,  excepting 
only  the  land  itself,  thus  indicating  that  the  word 
"land"  is  used  in  its  natural  descriptive  sense  and 
not  in  the  legal  technical  sense  of  being  synony- 
mous with  real  property.  Therefore,  there  is  suffi- 
cient authority  at  the  present  time  for  the  sale  of 
live  standing  timber  on  the  tribal  lands  of  the 
Minnesota  Chippewa  Tribe,  whether  such  tribal 
lands  were  created  by  the  restoration  of  the  ceded 
lands  and  their  segregation  to  the  Minnesota  Chip- 
pewa Tribe  or  whether  such  lands  were  acquired 
by  purchase  for  the  tribe,  or  by  any  other  means. 

The  question  of  the  authority  for  the  sale  of 
dead  and  down  timber  on  other  than  allotted  lands 
is  complicated  by  the  special  legislation  covering 
such  sale  contained  in  the  act  of  June  7,  1897  (30 
Stat.  90)  ,  as  modified  by  section  4  of  the  act  of 
June  27,  1902  (32  Stat.  404;  25  U.S.C.A.  197) .  This 
legislation  authorizes  the  Secretary  of  the  Interior 
to  permit  the  Indians  residing  on  any  Indian 
reservation  in  Minnesota  to  sell  dead  timber,  stand- 
ing or  fallen  on  such  reservation,  for  the  sole  bene- 
fit of  such  Indians.  The  Secretary  is  also  authorized 
to  permit  the  Chippewa  Indians  in  Minnesota  to 
dispose  of  dead  timber  on  the  ceded  lands,  other- 
wise than  by  sale.  In  view  of  this  act,  the  dead 
timber  on  those  reserves  made  under  the  legisla- 
tion and  Executive  orders  reserving  ceded  lands 
from  sale  may  be  sold  by  the  Indians  of  those  re- 
serves for  their  own  benefit.  Therefore,  no  legis- 
lation is  needed  for  the  sale  of  dead  timber  on  these 
areas  unless  it  is  important  to  change  the  designa- 
tion of  the  Indians  who  may  be  authorized  to  make 
the  sales  and  to  receive  the  proceeds. 

There  may  be  various  situations  such  as  that 
exemplified  by  the  Ball  Club  Reserve  which  was 
the  subject  of  recent  consideration  by  the  Solicitor 
(memo.  May  31,  1939)  where  there  no  longer 
exists  an  identifiable  group  of  Indians  for  whom 
the  reserve  was  intended  to  be  created  or  where  the 
reserves  are  so  small  that  there  is  no  substantial 
group  of  Indians  residing  thereon.  I  do  not  suggest 
that  legislation  would  be  necessary  simply  in  order 
to  provide  that  all  the  Chippewa  Indians  in  Min- 
nesota shall  be  the  beneficiaries  of  the  proceeds  of 
the  sale  of  dead  timber  in  order  to  make  the  bene- 
ficiary in  this  respect  correspond  to  the  beneficiary 
of  the  sale  of  the  ceded  lands  and  timber  under 
the  1889  act  or  the  restored  lands  under  the  In- 
dian Reorganization  Act.  The  legislation  for  the 
disposition  of  dead  timber  indicates  a  purpose  on 
the  part  of  Congress  to  distinguish  the  benefi 
ciaries  of  the  dead  timber  on  the  areas  reserved 
from  the  beneficiaries  of  the  dead  timber  on  the 
ceded  areas  subject  to  sale.  As  pointed  out  in  31 
L.D.  315,  there  is  no  objection  to  a  differentiation 
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by  Congress  of  the  beneficiaries  in  respect  to  the 
sale  of  dead  timber. 

Accordingly,  I  modify  my  statement  in  the 
memorandum  of  May  31,  1939,  in  so  far  as  it  sug- 
gested that  legislation  should  be  secured  to  cover 
the  sale  of  dead  and  down  timber  on  the  Ball  Club 
Reserve  in  order  to  make  the  beneficiary  the  same 
as  the  beneficiary  of  the  ceded  lands,  namely,  the 
Chippewa  Indians  of  Minnesota.  However,  my 
suggestion  stands  in  so  far  as  legislation  is  sug- 
gested because  of  the  fact  that  the  group  of  In- 
dians for  whom  the  reserve  was  set  aside  is  appar- 
ently no  longer  identifiable. 

The  ceded  lands  which  have  been  restored  to  the 
ownership  of  the  Chippewa  Indians  of  Minne- 
sota take  on  the  character  of  unallotted  lands,  and 
the  sale  of  dead  timber  on  these  lands  would  be 
governed  by  the  provisions  of  the  legislation  for 
the  disposition  of  dead  timber  in  25  U.S.C.A.  sec. 
197,  above  discussed.  The  dead  timber  on  these 
lands  could  then  be  sold  by  the  Indians  residing 
on  the  reservations  of  which  they  are  a  part.  How- 
ever, if  some  of  the  restored  lands  are  scattered 
outside  existing  reservations,  there  is  no  authority 
at  the  present  time  for  the  sale  of  timber  upon 
them,  until  such  time  as  the  lands  may  be  vested 
in  the  Minnesota  Chippewa  Tribe.  Tribal  lands 
belonging  to  the  Minnesota  Chippewa  Tribe  ac- 
quired by  restoration  and  segregation,  or  by  pur- 
chase, or  otherwise,  are  covered  by  the  charter 
of  the  tribe  and  the  dead  timber  may  be  sold  by 
the  tribe  under  its  power  to  manage  and  dispose 
of  tribal  property  granted  in  the  charter  subject  to 
the  limitations  specified  therein. 

The  various  situations  I  have  discussed  may  be 
summarized  as  follows: 

1.  Authority  to  sell  live  standing  timber. 

(a)  Live  standing  timber  on  unallotted 
land,  reserved  from  sale  under  acts  of  Congress 
and  Executive  orders,  may  not  be  sold  until 
legislative  authority  is  obtained  therefor. 

(b)  Live  standing  timber  on  the  ceded 
lands  restored  to  the  Chippewa  Indians  of 
Minnesota  may  not  be  sold  until  legislative 
authority  is  obtained  therefor  or  until  the 
ownership  of  the  lands  is  vested  in  the  Minne- 
sota Chippewa  Tribe. 

(c)  Live  standing  timber  on  tribal  lands  of 
the  Minnesota  Chippewa  Tribe  may  be  sold 
by  the  tribe  under  the  authority  contained  in 
the  charter  of  the  tribe. 

2.  Authority  for  the  sale  of  dead  timber. 

(a)  Dead  timber  on  the  unallotted  lands 
reserved  from  sale  under  acts  of  Congress  and 
Executive  orders  may  be  sold  by  the  Indians 


residing  on  such  reservations  for  their  sole 
benefit  pursuant  to  25  U.S.C.A.  sec.  197. 

(b)  Dead  timber  on  ceded  lands  restored  to 
the  Chippewa  Indians  in  Minnesota  may  be 
sold  under  the  authority  of  25  U.S.C.A.  sec. 
197,  if  the  lands  are  within  an  Indian  reser- 
vation. If  not  within  an  Indian  reservation, 
such  timber  may  not  be  sold  without  further 
legislative  authority,  unless  the  ownership  of 
the  lands  is  vested  in  the  Minnesota  Chippewa 
Tribe. 

(c)  The  dead  timber  on  the  tribal  lands  of 
the  Minnesota  Chippewa  Tribe  may  be  sold 
by  the  tribe  under  authority  of  the  tribal 
charter. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  February  6,  1941. 
Oscar  L.  Chapman, 

Assistant  Secretary. 

Adoption  of  Constitution— Jurisdiction 
of  Wheeler-Howard  Act 

February  10,  1941. 

Hon.  Robert  H.  LaFollette,  Jr., 
United  States  Senate. 

My  Dear  Senator  LaFollette: 

Your  letter  of  January  30  puts  the  question: 

"If  the  Menominee  Indian  Tribe  should  adopt 
any  form  of  constitution  at  the  present  time, 
will  the  Menominees  automatically  come  with- 
in the  legal  jurisdiction  and  operation  of  the 
Wheeler-Howard  Act?" 

This  question  must  be  answered  in  the  negative. 
The  adoption  of  any  form  of  constitution  at  the 
present  time  by  the  Menominee  Indian  Tribe 
would  not  bring  the  Menominees  within  the  juris- 
diction and  operation  of  the  Wheeler-Howard  Act. 
The  Tribe  is  already  under  the  jurisdiction  and 
operation  of  that  act  and  no  action  adopting  a 
constitution  would  have  the  slightest  effect  one 
way  or  another  upon  that  situation. 

From  the  report  made  to  you  by  the  Menominee 
tribal  delegation  and  from  discussions  in  this  De- 
partment with  members  of  that  delegation  I  gather 
that  there  is  considerable  misunderstanding  on  the 
Menominee  Reservation  as  to  the  significance  of 
the  Wheeler-Howard  Act  and  the  relations  of  the 
act   to  possible  organization   by   the   Tribe.    Some 
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members  of  the  Tribe  apparently  do  not  realize 
that  the  Act  has  been  in  force  on  the  Menominee 
Reservation  since  its  enactment  on  June  18,  1934. 
These  individuals,  in  some  cases,  have  been  led  to 
believe  that  the  act  involves  a  limitation  of  Indian 
rights  and  that  the  adoption  of  a  constitution 
would  make  the  act  applicable  to  the  reservation, 
thereby  infringing  upon  Indian  rights.  Each  of 
these  beliefs  is  fallacious.  During  the  period  since 
June  18,  1934,  when  the  aot  has  been  in  force  on 
the  Menominee  Reservation,  the  rights  of  the  In- 
dians have  not  been  diminished.  The  adoption  of 
a  constitution  would  not  have  the  effect  of  dimin- 
ishing any  such  rights.  On  the  contrary,  the  adop- 
tion of  a  constitution  by  the  Menominee  Tribe 
would,  under  section  16  of  the  Wheeler-Howard 
Act,  protect  the  Tribe  in  the  exercise  of  four  rights 
which  have  hitherto  been  mere  matters  of  admin- 
istrative discretion:  the  right  to  employ  legal  coun- 
sel, subject  to  the  approval  of  the  Secretary  of  the 
Interior  with  respect  to  the  choice  of  counsel  and 
the  fixing  of  fees;  the  right  to  prevent  the  sale,  dis- 
position, lease  or  encumbrance  of  tribal  lands,  in- 
terests in  such  lands  or  other  tribal  assets  without 
the  consent  of  the  Tribe;  the  right  to  negotiate 
with  the  Federal,  State  and  local  Governments;  and 
the  right  to  receive  from  the  Secretary  of  the  In- 
terior advice  concerning  appropriation  estimates 
and  Federal  projects  for  the  benefit  of  the  Tribe 
prior  to  the  submission  of  such  estimates  to  the 
Bureau  of  the  Budget  and  to  the  Congress. 

I  am  quite  sure  that  there  is  no  substantial  ob- 
jection on  the  part  of  the  Tribe  to  the  guarantee 
of  these  rights  and  that  an  attempt  to  clarify  the 
legal  issues  involved  in  the  proposed  constitution 
drafted  by  the  Tribal  Council  can  be  relied  upon 
to  eliminate  the  confusions  which  are  implicit  in 
the  question  which  has  been  put  to  you. 

Please  call  on  me  if  I  can  serve  you  further 
in  this  matter. 

Nathan  R.  Margold, 

Solicitor. 


Creation  of  the  Hopi  Unit  Within  the 
Boundaries  of  the  Navajo  Reservation 


February  12  1941. 

Syllabus 

Re:  Order  of  the  Secretary  of  the  Interior,  pro- 
posed by  the  Indian  Office,  to  delimit  within 
the  Hopi  Reservation  created  by  the  Execu- 
tive order  of  December  16,  1882,  an  area  for 
the  exclusive  use  and  occupancy  of  the  Hopi 


Indians  and  an  area  for   the  exclusive  use 
and  occupancy  of  Navajo  Indians. 
Held:   A.  The  proposed  order  is  found  to  be 

1.  Contrary  to  the  prohibitions  against 
the  creation  of  Indian  reservations 
without  statutory  authority,  contained 
in  the  acts  of  May  25,  1918  (40  Stat. 
570,  25  U.S.C.A.  sec.  211),  and 
March  3,  1927  (44  Stat.  1347,  25 
U.S.C.A.  sec.  398d)  ; 

2.  In  violation  of  the  rights  of  the 
Hopi  Indians  within  the  1882  reserva- 
tion;  and 

3.  Not  in  conformity  with  the  provisions 
of  the  Hopi  constitution  approved 
December   19,    1936. 

B.  Legal   procedures   to   meet    the    practical 
problem  are: 

1.  The  amendment  of  the  Navajo-Hopi 
Grazing  Regulations  (25  CFR  Pt.  72) 
to  separate  Navajo  and  Hopi  grazing, 
with  the  assent  of  the  Hopi  Tribal 
Council. 

2.  Use  of  the  authority  of  the  Secretary 
over  the  settlement  of  other  Indians 
within  the  1882  reservation  to  remove 
the  Navajo  farmers  from  the  Hopi 
area,  with  compensation  for  their  in- 
vestment. 


Memorandum   for   the   Commissioner 
of  Indian  Affairs: 

The  Indian  Office  has  submitted  for  the  signa- 
ture of  the  Secretary  an  order  which  would  define 
within  the  Hopi  Reservation  created  by  the  Execu- 
tive order  of  December  16,  1882,  an  area  which 
is  to  be  for  the  exclusive  use  and  occupancy  of 
the  Hopi  Indians.  This  area  is  referred  to  in  this 
memorandum  as  the  Hopi  Unit.  The  remainder  of 
the  1882  reservation  outside  the  Hopi  Unit  is  to 
be  for  the  exclusive  use  and  occupancy  of  the 
Navajo  Indians.  It  is  proposed  to  accomplish  this 
delimitation  by  fiat  of  the  Department  without 
expression  of  assent  on  the  part  of  the  Indians 
and  without  statutory  authorization.  The  authority 
which  is  relied  upon  for  this  action  is  the  wording 
of  the  Executive  order  of  1882  which  created  the 
reservation  for  the  Hopi  Indians  "and  such  other 
Indians  as  the  Secretary  of  the  Interior  may  see  fit 
to  settle  thereon." 

I  am  returning  this  proposed  order  as  I  find  it 
to  be 

1.    Contrary  to  the  prohibitions  against  the  crea- 
tion of  Indian  reservations  without  statutory 
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authority,  contained  in  the  acts  of  May  25, 
1918  (40  Stat.  570,  25  U.S.C.A.  sec.  211), 
and  March  3,  1927  (44  Stat.  1347,  25  U.S.C.A. 
sec.  398d)  ; 

2.  In  violation  of  the  rights  of  the  Hopi  Indians 
within  the  1882  reservation;  and 

3.  Not  in  conformity  with  the  provisions  of  the 
Hopi  constitution  approved  December  19, 
1936. 

Because  of  the  gravity  of  the  practical  problems  in- 
volved, I  am  adding  to  this  statement  certain  sug- 
gestions for  legal  procedures  which  may  be  useful 
in  meeting,  at  least  partially,  the  immediate  prob- 
lems. 

1.    Prohibitions  of  the  1918  and   1927  acts 

The  act  of  1918  provides: 

"Section  211.  Creation  of  Indian  reservations. 
No  Indian  reservation  shall  be  created,  nor 
shall  any  additions  be  made  to  one  heretofore 
created,  within  the  limits  of  the  States  of  New 
Mexico  and  Arizona,  except  by  Act  of  Con- 
gress." 

The  relevant  provision  of  the  act  of  1927  is  con- 
tained in  section  4  of  that  act  and  reads  as  follows: 

"Changes  in  the  boundaries  of  reservations 
created  by  Executive  order,  proclamation,  or 
otherwise  for  the  use  and  occupation  of  Indians 
shall  not  be  made  except  by  Act  of  Congress: 
Provided,  That  this  shall  not  apply  to  tempo- 
rary withdrawals  by  the  Secretary  of  the  In- 
terior." 

As  the  definition  of  an  area  for  the  use  and 
occupation  of  a  group  of  Indians  is  a  definition 
of  a  reservation,  these  statutes  prevent  the  proposed 
action  by  the  Department  without  legislative 
authority. 

An  "Indian  reservation,"  as  recognized  in  the 
1927  act,  itself,  may  be  defined  as  an  area  set  apart 
by  the  Government  for  the  use  and  occupation  of 
Indians.  United  States  v.  McGowan,  302  U.S.  535. 
The  right  of  use  and  occupancy  is  the  Indian  title 
to  land  which  the  creation  of  an  Indian  reserva- 
tion establishes  or  recognizes,  unless,  as  in  rare 
instances,  a  different  title  is  specified.  This  is  true 
whether  the  reservation  is  created  by  treaty,  stat- 
utes, or  Executive  order.  Johnson  v.  Mcintosh,  8 
Wheat.  543;  Mitchell  v.  United  Slates,  9  Pet.  711, 
745;  United  States  v.  Cook,  19  Wall.  591;  Leaven- 
worth etc.  R.  R.  Co.  v.  United  States,  92  U.S.  733, 
742;  Seneca  Nation  v.  Christy,  162  U.S.  283,  288-9; 


Beecher  v.  Wetherby,  95  U.S.  517,  525;  Minnesota 
v.  Hitchcock,  185  U.S.  373,  388  et  seq.;  Lone  Wolf 
v.  Hitchcock,  187  U.S.  553;  Jones  v.  Meehan,  175 
U.S.  1;  Spalding  v.  Chandler,  160  U.S.  394;  Mc- 
Fadden  v.  Mountain  View  Min.  &  Mill.  Co.,  97 
Fed.  670,  673  \Gibson  v.  Anderson,  131  Fed.  39.  In 
the  McFadden  case,  supra,  the  court  explained  that 
the  effect  of  an  Executive  order  "was  the  same  as 
would  have  been  a  treaty  with  the  Indians  for  the 
same  purpose,  and  was  to  exclude  all  intrusion  on 
the  territory  thus  reserved  by  any  and  every  per- 
son, other  than  the  Indians  for  whose  benefit  the 
reservation  was  made,  for  mining  as  well  as  other 
purposes."  Even  a  setting  apart  by  the  Secretary 
of  the  Interior  of  lands  for  Indians  use  amounted 
to  the  creation  of  a  reservation,  as  the  Secretary 
was  deemed  to  be  acting  for  the  President.  United 
States  v.  Walker  River  Irrigation  Dist.,  104  F.  (2d) 
334.  Since  the  effect  of  an  order  creating  a  reserva- 
tion is  to  give  the  Indians  the  use  and  occupancy 
of  the  land,  an  order  giving  certain  Indians  the 
use  and  occupancy  of  a  designated  area  of  land  is, 
in  effect,  the  creation  of  a  reservation.  This  con- 
clusion is  true  a  fortiori  where  the  effect  is  to  give 
a  tribe  of  Indians  an  exclusive  right  of  use  and 
occupancy  in  an  area  which  was  part  of  a  larger 
area  in  which  they  had  the  right  of  use  and  oc- 
cupancy in  common  with  other  Indians  settled 
thereon. 

The  1927  act  was  passed  in  order  to  make  certain 
that  the  rights  of  use  and  occupancy  within  the 
reservations  created  by  the  executive  branch  of 
the  Government  were  the  same  as  those  recognized 
in  the  case  of  treaty  or  statutory  reservations,  and 
particularly  the  right  to  receive  the  proceeds  from 
minerals  within  the  reservation.  The  intent  of  the 
act  was  to  confirm  the  opinion  of  the  Attorney 
General  in  1924  that  the  Indians  of  Executive  order 
reservations  had  the  same  property  rights  as  the 
Indians  of  other  reservations  (34  Op.  Atty.  Gen. 
181).  That  opinion  of  the  Attorney  General  left 
open  the  question  whether  the  President  might 
abolish  part  of  a  reservation  created  by  him.  It 
is  clear  that  section  4  of  the  act,  above  quoted,  was 
intended  to  settle  this  question  by  providing  that 
the  President  could  not  alter  the  boundaries  of 
reservations  already  created.  It  has  been  suggested 
that  section  4  was  intended  to  relate  simply  to 
additions  to  Indian  reservations.  No  such  intent 
appears  in  the  legislative  history  of  the  act,  and  if 
such  were  the  intent,  the  section  would  have  been 
largely  unnecessary  in  view  of  the  act  then  in  ex- 
istence prohibiting  the  withdrawal  of  public  lands 
as  an  Indian  reservation  except  by  act  of  Congress 
(act  of  June  30,  1919,  41  Stat.  34).  However,  re- 
sort need  not  be  had  to  the  legislative  history  of 
section  4  of  the    1927   act,   since  there  is  no  am- 
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biguity  in  the  prohibition  upon  any  type  of  change 
of  the  boundaries  of  an  Indian  reservation. 

The  proposed  order  would  not  only  change  the 
boundaries  of  the  1882  reservation  but  would  also, 
in  effect,  create  a  Hopi  Reservation  where  no 
reservation  exclusively  for  the  Hopis  had  pre- 
viously existed,  and  would  thus  violate  the  pro- 
hibition in  the  1918  act  against  the  creation  of  any 
reservation  within  the  limits  of  the  State  of  Arizona 
except  by  act  of  Congress. 

These  statutory  prohibitions  were  apparently 
recognized  by  the  Department  in  the  period  from 
1930  to  1934  when  an  attempt  was  made  to  obtain 
passage  of  the  Navajo  boundary  bill  with  a  pro- 
vision included  to  authorize  the  Secretary  of  the 
Interior  to  define  a  boundary  between  the  Navajo 
and  Hopi  Indians.  This  attempt  was  abandoned 
and  the  bill  was  finally  passed  containing  a  pro- 
vision that  nothing  in  the  act  would  affect  the 
status  of  the  1882  reservation.  (Act  of  June  14, 
1934,  48  Stat.  960.)  The  files  of  the  Department 
show  that  this  result  occurred  because  of  the 
protests  coming  from  both  the  Navajo  and  Hopi 
Indians.  (Indian  Office  files  No.  308.2  Pts.  1  and 
2,  8970,  1930.) 

2.    Rights  of  the  Hopi  Indians  in  the  1S82 
reservation 

The  1882  reservation  was  created  for  the  use  and 
occupancy  of  the  Hopi  Indians,  together  with 
such  other  Indians  as  the  Secretary  might  settle 
thereon.  Although  their  rights  were  not  exclusive, 
the  Hopi  Indians  were  thus  given  the  right  of  use 
and  occupancy  throughout  the  1882  reservation. 
This  right,  as  previously  indicated,  is  the  usual 
Indian  title  to  land.  An  order  forbidding  the  Hopi 
Indians  from  using  and  occupying  a  portion  of 
the  1882  reservation  would  be  an  alienation  of 
their  property  right  in  that  portion  of  the  reserva- 
tion. No  citation  of  authority  is  necessary  for  the 
fundamental  statement  that  the  Secretary  of  the 
Interior  is  not  privileged  to  alienate  Indian  lands 
without  authorization  from  Congress,  whether  the 
alienation  is  to  other  Indians  or  to  non-Indians. 
The  privilege  placed  in  the  Secretary  of  the  In- 
terior at  the  time  of  the  creation  of  the  1882  reser- 
vation to  settle  other  Indians  within  the  reserve 
permitted  him  to  allow  non-Hopis  within  the  reser- 
vation. The  privilege  does  not  extend  to  the  ex- 
clusion from  the  reservation  of  the  Hopis  them- 
selves. 

There  is  one  case  which  states  that  where,  under 
an  Executive  order  and  a  statute,  the  Secretary  has 
authority  to  settle  other  Indians  upon  a  reserva- 
tion created  for  designated  tribes,  the  designated 
tribes  have  only  the  "right  to  reside"  thereon  and 


no  "definite  title"  to  the  land.  Crow  Nation  v. 
United  States,  81  Ct.  Cls.  238,  278.  The  question 
before  the  court  was  not  the  title  of  the  Indians 
to  the  land  but  the  tribal  recognition  given  to  the 
River  Crow  Indians.  The  case  contains  no  authority 
upholding  the  right  of  the  Secretary  to  remove  a 
tribe  from  a  reservation  for  whom  the  reservation 
was  created,  even  though  the  tribe  might  have  less 
than  ordinary  Indian  title  to  the  land.  In  the 
Crow  case,  moreover,  the  River  Crows  had  volun- 
tarily abandoned  the  reservation  and  claimed  no 
title  thereto. 

However,  it  has  been  the  settled  opinion  of  the 
Department  that  where  a  statute  or  Executive  order 
creates  a  reservation  for  a  designated  tribe  or  tribes, 
such  tribes  have  the  usual  Indian  title  of  use  and 
occupancy,  even  though  the  Secretary  is  privileged 
to  settle  further  Indians  upon  the  land.  There 
have  been  at  least  25  such  Executive  orders  and 
6  such  statutes,  many  of  which  relate  to  tribes 
which  are  now  organized  under  the  Indian  Re- 
organization Act.  In  no  case  have  these  tribes 
been  considered  as  having  less  than  the  usual  tribal 
property  rights.  Their  rights  have  even  been 
deemed  to  have  become  exclusive  where  over  a  long 
period  of  time  there  has  been  no  action  by  the 
Secretary  to  introduce  other  Indians  into  the  reser- 
vation. Memoranda  of  the  Solicitor,  September  15 
and  October  29,  1936  (Colorado  River  Indian 
Tribes)  .  I  do  not  maintain  that  in  this  case  the 
rights  of  the  Hopis  have  become  exclusive  rights 
since  there  were  Navajos  upon  the  reservation  at 
the  time  the  1882  order  was  promulgated,  and 
Navajos  have  continued  within  the  reservation  in 
increasing  numbers. 

My  conclusion  on  this  point  is  that,  while  the 
Secretary  may  control  the  settlement  upon  the  reser- 
vation of  the  Navajo  Indians,  he  may  not  deny 
the  use  and  occupancy  of  any  part  of  the  reserva- 
tion to  the  Hopi  Indians  without  their  voluntary 
action,  as  such  denial  would  be  an  alienation  of 
their  property  beyond  the  authority  of  the  Secre- 
tary. 

3.    Hopi  constitution 

At  least  three  provisions  of  the  Hopi  constitu- 
tion bar  action  by  the  Department  to  limit  the 
use  and  occupancy  of  the  Hopi  Indians  to  the 
proposed  Hopi  Unit  without  the  assent  of  the 
Hopis.  Article  I,  defining  the  jurisdiction  of  the 
Hopi  Tribe,  provides  that  the  authority  of  the 
tribe  shall  cover  the  Hopi  villages  "and  such  land 
as  shall  be  determined  by  the  Hopi  Tribal  Council 
in  agreement  with  the  United  States  Government 
and  the  Navajo  Tribe."  This  provision  was  in- 
tended to  provide,   and   clearly   does   provide,    for 
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the  defining  of  a  boundary  to  the  land  of  the 
Hopis  by  agreement  of  all  parties  concerned.  Article 
VI,  section  1  (c)  embodies  the  provision  in  sec- 
tion 16  of  the  Indian  Reorganization  Act  that 
organized  tribes  may  prevent  the  disposition  of 
their  property  without  their  consent.  Article  VII 
places  in  the  Hopi  Tribal  Council  supervision  of 
farming  and  grazing  upon  the  land  beyond  the 
traditional  clan  and  village  holdings. 

Available  Legal  Procedure 

As  I  have  presented  the  legal  objections  to  the 
method  proposed  by  the  Indian  Office  to  meet  the 
serious  threat  to  the  welfare  of  the  Hopi  Indians 
from  Navajo  encroachment,  I  should  like  to  pro- 
ceed with  certain  constructive  suggestions  as  to 
possible  legal  procedures  available  to  meet  the 
urgent  problem. 

I  understand  that  the  problem  is  economic  and 
psychological.  The  increasing  infiltration  of  the 
Navajo  Indians  fanning  and  grazing  livestock  with- 
in the  1882  reservation  threatens  to  choke  the  Hopi 
economy,  particularly  as  the  Hopis  are  turning 
more  to  the  grazing  of  livestock  and  the  range  land 
is  deteriorating.  Neither  tribe  is  willing  to  agree 
to  a  reservation  boundary.  The  Hopis  believe  that 
such  an  agreement  would  embarrass  their  tradi- 
tional claims  to  large  areas  of  land.  The  Navajos 
wish  the  privilege  of  utilizing  the  entire  1882  reser- 
vation as  far  as  possible.  The  core  of  the  matter 
is  land  use  for  farming  and  grazing.  I  believe  it 
possible  to  take  effective  action  to  control  farming 
and  grazing  without  defining  a  separate  Hopi  reser- 
vation. 

Proposal  for  grazing  segregation 

The  Secretary  of  the  Interior  has  the  undoubted 
authority  to  regulate  the  use  of  range  land  to 
protect  the  land  from  waste  and  to  prevent  unfair 
and  unreasonable  monopolization  by  individuals. 
This  authority  was  established  in  the  Navajo  graz- 
ing-cases  (United  States  v.  Bega,  DC.  Arizona,  un- 
reported, D.  J.  File  No.  90-2-8-24-3).  In  so  far  as 
the  1882  reservation  is  concerned,  the  power  is 
also  based  upon  statutory  expression  in  section 
6  of  the  Indian  Reorganization  Act.  The  present 
Navajo  and  Hopi  grazing  regulations  (25  CFR  Pt. 
72)  regulate  the  number  of  units  which  each  family 
may  place  upon  the  range  in  the  light  of  the  carry- 
ing capacity  of  the  range.  To  administer  these 
regulations  the  Secretary  of  the  Interior  has  es- 
tablished grazing  districts  based  upon  the  social 
and  economic  requirements  of  the  Indians,  one  of 
which,  No.  6,  is  designated  as  the  Hopi  Reserva- 


tion for  the  purpose  of  grazing  administration.  25 
CFR  sec.  72.13  (g)  .  Within  this  Hopi  grazing  reser- 
vation the  regulations  are  to  be  executed  in  so  far 
as  they  are  compatible  with  the  provisions  of  the 
Hopi  constitution  and  in  cooperation  with  the 
Hopi  Tribal  Council   (sees.  72.4,  72.6  and  72.9) . 

It  would  be  possible  for  the  Indian  Office  to 
show,  I  believe,  that  it  is  necessary  for  the  proper 
protection  of  the  range  from  destruction  and  for 
the  effective  enforcement  of  the  regulations  that 
Hopi  and  Navajo  grazing  be  separated.  It  is  ap- 
parent that  the  Hopi  Tribal  Council  can  control  its 
own  members  better  than  it  can  the  intruding 
Navajos  who  are  ancient  enemies.  The  pres- 
ence of  the  Navajos  within  the  Hopi  grazing 
district  is  a  deterrent  to  constructive  action  by 
the  Hopis  to  protect  the  range.  The  friction  be- 
tween the  two  tribes  makes  the  enforcement  of  the 
regulations  difficult.  If  it  can  be  shown  that  there 
is  a  direct  relation  between  the  protection  of  the 
land  from  waste  and  the  separation  of  tribal  use, 
an  amendment  can  be  made  to  the  grazing  regula- 
tions providing  that  no  Navajo  shall  be  issued  per- 
mits within  the  Hopi  grazing  district  and  no  Hopi 
shall  be  issued  permits  within  the  remainder  of  the 
1882  reservation.  A  further  amendment  might  be 
included  to  enlarge  Grazing  District  No.  6  to  in- 
clude all  of  the  proposed  Hopi  Unit,  which  is  a 
slightly  larger  area. 

The  Hopi  constitution  recognizes  the  regula- 
tory power  of  the  Secretary  over  the  range  land 
provided  in  section  6  of  the  Indian  Reorganiza- 
tion Act.  However,  since  the  suggested  regulation 
would  not  only  regulate  the  use  of  the  range  but 
would  exclude  Hopis  from  the  use,  for  grazing 
purposes,  of  the  land  outside  the  Hopi  Unit,  the 
regulations  must  have  the  assent  of  the  tribe.  The 
distinction  between  the  regulation  of  a  property 
right  and  the  denial  of  the  exercise  of  a  property 
right  as  a  basis  of  the  affirmance  or  disaffirmance 
of  the  power  of  the  Secretary  is  apparent  in  the 
two  cases  of  United  States  v.  Bega,  supra,  and 
Mason  v.  Sams,  5  F.  (2d)  255  (D.C.W.D. 
Wash.,  1925).  In  the  latter  case  the  regulations  of 
the  Secretary  which  denied  fishing  privileges  to 
tribal  members  without  the  consent  of  the  tribe 
were  held  invalid. 

It  is  possible  that  the  assent  of  the  Hopis  will 
be  obtained  if  three  considerations  are  kept  in 
mind: 

(1)  The  regulation  does  not  create  a  reservation 
boundary,  since  the  Hopis  would  remain  entitled 
to  all  beneficial  use,  including  the  right  to  any 
proceeds,  within  the  remainder  of  the  1882  reserva- 
tion. 

(2)  The  regulation  would  be  to  the  practical 
advantage  of  the  Hopis  since  they  would  apparently 
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obtain  greater  grazing  areas  than  they  have  the 
effective  use  of  at  present. 

(3)  A  formal  agreement  or  the  signing  of  a  docu- 
ment by  the  Hopi  Tribal  Council  is  not  necessary 
if  they  are  reluctant  to  take  such  positive  action. 
If  the  tribal  council  will  assist  in  the  execution 
of  the  regulations  through  the  issuance  of  per- 
mits within  the  Hopi  Unit  and  in  such  other  ways 
as  may  be  appropriate,  their  accpiiescence  will  be 
sufficiently  demonstrated. 

If  the  rights  of  the  Hopis  are  thus  recognized,  I 
see  no  objection  to  the  Navajo  superintendent  is- 
suing permits  to  Navajos  within  the  remainder  of 
the  1882  reservation  under  the  authority  of  the 
Secretary  to  settle  non-Hopis  within  the  reserve. 

Farming  Segregation 

As  there  are  some  Navajos  farming  within  the 
Hopi  Unit  who  may  remain  there  in  spite  of  the 
fact  that  they  can  no  longer  graze  their  livestock, 
and  as  their  presence  would  be  a  continuing 
source  of  friction  because  of  the  need  of  the 
Hopis  for  additional  agricultural  land,  it  would  be 
possible  for  the  Secretary  of  the  Interior  to  use  his 
authority  over  the  settlement  of  non-Hopis  within 
the  reserve  to  remove  these  Navajo  farmers  from 
the  Hopi  Unit.  However,  as  these  farming  settle- 
ments were  made  with  the  knowledge  of  the  ad- 
ministrative officers  of  the  Department,  the  invest- 
ment of  the  Navajos  should  be  respected,  either  by 
assisting  them  in  resettling  elsewhere  on  land  of 
equal  value  or  by  providing  other  compensation. 

The  Secretary  does  not  have  the  power  to  remove 
the  Hopi  farmers  who  may  be  located  outside  the 
Hopi  Unit  but  within  the  1882  reservation  in  view 
of  the  use  and  occupancy  rights  of  the  Hopis  in 
that  area.  There  are  no  farming  regulations  adopted 
under  section  6  of  the  Indian  Reorganization  Act, 
and  if  there  were,  and  these  were  assented  to  by 
the  Hopis,  it  would  probably  be  more  difficult  to 
relate  soil  erosion  prevention  through  the  control 
of  farming  practices  to  the  separation  of  the  tribes 
than  in  the  case  of  grazing  regulation.  However, 
it  is  possible  that  the  Hopis  outside  the  Hopi 
Unit  could  be  attracted  into  the  Unit  by  assistance 
in  resettlement. 

If  adjustment  in  the  use  of  farming  and  grazing 
purposes  of  the  1882  reservation  is  effected  in  some 
such  way  as  I  have  outlined,  and  if  this  adjustment 
proves  to  be  to  the  general  satisfaction  of  both 
tribes,  it  is  possible  that  agreements  may  then  be 
obtained  from  the  two  tribes  for  legislative  action 
to  define  a  reservation  boundary. 

Nathan  R.  Margold, 

Solicitor. 


Indian   Service  Employees— Ownership  of 
Stock  in  Indian  Owned  Corporations 

February  26,  1941. 

Syllabus 

Re:  May  persons  employed  in  the  Indian  Ser- 
vice own  stock  in  corporations,  a  large  part 
of  whose  stock  is  owned  by  restricted  In- 
dians? 
Held:  Section  68,  title  25,  United  States  Code,  hav- 
ing the  purpose  of  avoiding  a  conflict  of 
interest  in  an  employee  of  the  Indian  Ser- 
vice between  the  conscientious  use  of  his  offi- 
cial authority  over  restricted  Indians  and 
his  private  financial  interest  in  a  business 
venture  with  which  restricted  Indians  are 
prominently  associated,  it  is  suggested  that 
Indian  Office  employees  should  avoid  even 
the  appearance  of  a  violation  of  this  section 
and  invest  their  funds  in  more  neutral  busi- 
ness ventures. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Reference  is  made  to  Assistant  Commissioner  Zim- 
merman's inquiry  of  December  12  as  to  whether 
it  is  permissible  for  Mr.  Whitlock,  Superintendent 
of  the  Rosebud  Indian  Agency,  and  Mr.  Hector, 
Superintendent  of  the  Shawnee  Agency,  to  own 
stock  in  the  Osage  Federal  Savings  and  Loan  Asso- 
ciation. 

In  the  inquiry  it  is  pointed  out  that  while  sec- 
tion 68,  title  25,  United  States  Code,  provides  that 
"No  person  employed  in  the  Indian  affairs  shall 
have  any  interest  or  concern  in  any  trade  with  the 
Indians,"  such  stock  ownership  as  in  the  instant 
case  does  not  fall  under  this  provision,  especially 
as  the  two  superintendents  are  not  directors  of  the 
association  and  have  no  hand  in  its  management. 
Attached  to  the  inquiry  is  a  memorandum  by  G. 
B.  Fulton,  Osage  Tribal  Attorney,  in  which  he 
distinguishes  the  instant  case  from  that  dealt  with 
in  recent  opinions  of  the  Attorney  General  and 
of  the  Acting  Solicitor  concerning  the  case  of  two 
employees  of  the  Osage  Agency  desirous  of  serving 
as  directors  of  the  First  National  Bank  Building 
Corporation  in  Pawhuska,  Oklahoma.  Mr.  Fulton 
states  that  the  instant  case  is  parallel  to  that  of  an 
employee  of  the  Indian  Office  owning  stock  in  the 
General  Motors  Corporation  in  which  restricted 
Indians  also  may  own  stock. 

A  corporation,  a  large  part  of  whose  stock- 
holders are  restricted  Indians,  is  surely  engaged  in 
"trade  with  the  Indians"  and  an  Indian  Office  em- 
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ployee  who  owns  stock  in  such  a  corporation  has 
clearly  an  interest  in  this  trade  with  the  Indians. 
The  purpose  of  the  prohibition  of  section  68  is  to 
avoid  a  conflict  of  interest  to  arise  in  an  Indian 
Office  employee  between  the  conscientious  use  of 
his  official  authority  and  his  interest  in  a  business 
enterprise  which  may  be  furthered  by  an  uncon- 
scientious use  of  his  official  authority.  Thus,  the 
Attorney  General  stated  in  his  ruling  dated  May 
9,  1940, 

"It  would,  of  course,  be  objectionable  for  em- 
ployees of  the  Indian  Office  to  acquire  stock 
in  this  corporation  and  participate  in  its 
affairs  for  personal  profit,  while  at  the  same 
time  exercising  in  behalf  of  the  United  States 
a  measure  of  control  over  other  stock  and,  aside 
from  the  question  of  the  application  of  partic- 
ular statutes,  would  be  forbidden  by  regula- 
tions of  your  Department." 

Such  business  interest,  as  a  matter  of  fact,  will  be 
equally  strong  whether  the  Indian  Office  employee 
be  a  stockholder  of  the  corporation  only  or  a 
director  as  well.  It  may  be  true  that  the  instant 
case  is  not  quite  as  strong  as  that  to  which  the  rul- 
ing of  the  Attorney  General  refers  in  that  the  In- 
dian Office  employees  here  concerned  may  not  have 
any  direct  authority  over  the  Osage  Federal  Sav- 
ings and  Loan  Association  which  to  use  in  further- 
ance of  their  private  financial  interests  as  stock- 
holders of  this  association,  but  it  is  suggested  that 
even  the  appearance  of  a  violation  of  the  instant 
statutory  provision  should  be  avoided  and  that 
whenever  Indians  are  prominently  associated  with 
a  corporation  or  business  association,  employees 
of  the  Indian  Service  should  avoid  taking  any 
financial  interest  in  the  success  of  such  a  business 
enterprise  and  should  rather  invest  their  funds  in 
a  more  neutral  business  venture. 

Nathan  R.  Margold, 

Solicitor. 


Approval  of  Will  Written  in  the  Sioux 
Language  and  Not  Formally   Witnessed 

March  3,  1941. 


The  recommendation  is  that  we  disapprove  a 
document,  written  by  the  hand  of  the  decedent  in 
the  Sioux  language  and  not  formally  witnessed, 
which  is  considered  by  the  Probate  Division  of 
your  office  to  be  a  will.  While  such  disapproval 
would  be  legally  authorized,  since  our  probate 
regulations  (25  C.F.R.  81.51)  do  not  make  special 
provision  (as  do  19  States  and  Alaska)  for  approval 
of  holographic  wills,  such  regulations  could  be 
waived  if,  as  a  matter  of  policy,  it  should  be  de- 
cided that  the  document  is  a  will  meriting  ap- 
proval. I  believe  that  the  Assistant  Secretary,  in 
passing  upon  this  matter,  should  have  the  benefit 
of  your  consideration  and  your  recommendation 
on  this  question  of  policy.  As  against  the  advantage 
of  preserving  the  usual  rules  regarding  witnesses, 
there  should  be  weighed  the  following  consider- 
ations: 

(a)  No  question  has  been  raised  as  to  the 
genuineness  or  propriety  of  the  will. 

(b)  The  will  was  presented  by  the  widow 
against  her  own  interest. 

(c)  The  will  allocates  to  two  landless  grand- 
children a  tract  of  land  which  they  can  appar- 
ently divide  and  use;  on  the  other  hand,  if  the 
will  is  disapproved,  the  landless  grandchildren 
take  nothing  and  the  property  is  divided  into 
three  equal  shares  among  the  wife  and  the  two 
daughters  of  the  decedent. 

Whether  the  will  is  to  be  approved  or  disap- 
proved, I  suggest  that  a  check  be  made  on  the  ac- 
curacy of  the  translation.  One  of  the  Sioux  em- 
ployees of  your  office  (Miss  Warrior)  ,  upon  con- 
sultation, suggested  that  the  Sioux  word  "wicaqu", 
which  appears  at  the  head  of  the  instrument  and 
which  is  translated  as  "bequeathing"  in  the  an- 
nexed translation,  does  not  have  any  such  technical 
meaning  as  would  serve  to  distinguish  a  bequest 
from  a  gift  inter  vivos.  If  this  instrument  is  of  the 
latter  character,  then  perhaps  it  can  be  approved 
as  such.  Further,  I  am  advised  that  the  translation, 
in  next  to  the  last  sentence  of  the  document,  of  the 
word  "micinca"  as  "you"  is  erroneous,  and  that  a 
proper  translation  would  be  "children." 

Nathan  R.  Margold, 

Solicitor. 


Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I    believe    that    the    attached    recommendation 
should  have  your  personal  reconsideration. 


Attachment. 

My  own  view  and  recommendation  to  you  is  that 
a  special  exception  be  made  and  the  will  approved. 

N.  R.  M. 
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Agreement  Between  Interior  and  Justice 

Regarding  Evidence  Used  in  Cases  Before 

Court  of  Claims— Menominee 

March  10,  1941. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Attorney  General  con- 
cerning the  request  by  the  attorneys  for  the  Men- 
ominee Tribe  in  the  Court  of  Claims  for  certain 
letters  which  passed  between  the  Department  of 
Justice  and  this  Department  informs  the  Attorney 
General  that  it  is  the  opinion  of  this  Department 
that  the  request  of  the  attorneys  is  justified  and 
that  we  see  no  alternative  but  to  comply  with  it. 
The  letter  goes  on  to  state  that  this  Department  is 
no  longer  willing  to  follow  the  agreement  made 
with  the  Department  of  Justice  in  1938  for  the 
handling  of  reports  on  cases  before  the  Court  of 
Claims.  I  am  returning  this  letter  as  I  have  certain 
suggestions  on  its  content. 

The  Indian  Office  letter  of  January  27  to  the 
Menominee  attorneys  in  reply  to  their  request  of 
January  24  for  copies  of  correspondence  on  the 
Menominee  report  of  this  Department  informs 
them  that  the  office  has  under  consideration  the 
propriety  of  furnishing  them  with  the  correspon- 
dence requested,  excepting  the  final  report  of  the 
Department,  a  copy  of  which  was  sent  them  with 
the  letter.  The  statement  now  made  in  the  pro- 
posed letter  to  the  Attorney  General  that  this  De- 
partment sees  no  alternative  but  to  comply  with 
the  request  of  the  attorneys  would  be  binding  upon 
the  Department  and  would  stand  in  the  way  of  a 
later  denial  of  the  correspondence  to  the  attorneys. 
I  think  the  propriety  of  furnishing  the  corres- 
pondence to  the  attorneys  should  not  be  foreclosed 
by  this  letter  to  the  Attorney  General,  and  that 
the  question  should  be  held  in  abeyance  at  least 
until  the  Department  of  Justice  has  replied  to  this 
letter. 

Moreover,  I  do  not  agree  with  your  conclusion 
that  the  Department  must  comply  with  the  attor- 
neys' request,  in  the  absence  of  a  court  order.  I  do 
not  consider  the  correspondence  requested  "useful 
*  *  *  in  the  preparation  for  trial"  and  therefore 
a  matter  to  which  the  attorneys  have  the  right  of 
access  under  section  4  of  the  Menominee  jurisdic- 
tional act  (act  of  September  3,  1935,  49  Stat.  1085)  . 
It  is  possible  that  the  1938  correspondence  may 
also  be  considered  confidential  communications 
which  could  properly  be  withheld  even  from  the 
court.  The  advice  of  the  Attorney  General  could 
be  requested  on  that  point.  As  to  the  copies  of  the 
revision  of  the  tentative  Menominee  report,  they 
may,  without  impropriety,  be  denied  on  the  argu- 


ment that,  being  unsigned  papers,  they  are  not 
official  documents  of  the  Department. 

I  suggest  that  the  Attorney  General  be  advised 
of  the  response  of  the  Indian  Office  to  the  request 
of  the  attorneys  and  of  our  opinion  as  to  the  pro- 
priety of  furnishing  the  remaining  material,  and 
that  he  be  informed  that  if  the  Department  of 
Justice  has  objection  to  the  furnishing  of  this  ma- 
terial, this  Department  will  not  furnish  it  without 
court  order. 

The  last  paragraph  of  the  letter  to  the  Attorney 
General  gives  as  one  consideration  for  abandoning 
the  practice  agreed  to  in  1938  the  understanding 
of  the  Department  that  the  reports  of  the  Depart- 
ment are  not  used  as  evidence,  that  they  are  sub- 
mitted primarily  for  the  guidance  of  the  Depart- 
ment of  Justice,  and  that  their  use  is  a  matter  with- 
in the  discretion  of  that  Department.  I  doubt  that 
this  is  a  true  reflection  of  the  possible  use  of  the 
reports  of  this  Department.  Section  4  of  the  Men- 
ominee jurisdictional  act  (act  of  September  3, 
1935,  49  Stat.  1085)  provides  that  any  document 
in  the  possession  of  any  department  of  the  United 
States  may  be  used  in  evidence.  Section  272  of  title 
28  of  the  United  States  Code  authorizes  the  Court 
of  Claims  to  call  for  papers  or  documents  from 
any  of  the  departments.  In  view  of  these  statutes 
the  use  of  a  report  of  this  Department  is  not  en- 
tirely within  the  discretion  of  the  Department  of 
Justice. 

I  do  not  disagree  with  the  determination  to 
abandon  the  procedure  for  the  preliminary  review 
of  the  reports  of  this  Department  by  the  Depart- 
ment of  Justice.  However,  I  suggest  that  the  aban- 
donment of  this  procedure  be  placed  simply  on  the 
basis  that  this  Department  will  assume  responsi- 
bility for  preparing  and  presenting  reports  of  a 
proper  character. 

In  view  of  the  number  of  suggestions  I  have 
made  on  the  content  of  the  letter  to  the  Attorney 
General,  I  am  attaching  a  substitute  second  page 
of  that  letter,  incorporating  those  suggestions  for 
your  convenience  in  consideration. 

Nathan  R.  Margold, 

Solicitor. 


Exchange  of  Land  Between  Indian 
and  Non-Indian 

March  21,  1941. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

Reference  is  made  to  your  letter  of  February  17, 
requesting  the  approval  of  deeds  for  the  exchange 
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of  lands  between  Frank  Jealous  of  Him  and  his 
wife,  et  al.  (your  reference  Land  Division  Adj. 
82447-40,  64354-40) .  The  transaction  has  been 
approved  but  I  should  like  to  take  this  occasion 
to  correct  a  mistaken  view  of  the  law  which  appar- 
ently caused  unnecessary  and  cumbersome  proceed- 
ings in  this  case. 

It  appears  that  these  lands  were  reappraised  for 
the  purpose  of  showing  that  the  lands  exchanged 
are  of  equal  value.  This  reappraisal  was  suggested 
by  the  Assistant  to  the  Commissioner's  letter  of 
November  4  in  the  file  which  indicates  that  the 
Indian  Office  is  of  the  opinion  that  lands  ex- 
changed between  Indians  and  whites  under  the 
Indian  Reorganization  Act  must  be  of  equal  value. 
I  have  in  various  memoranda  indicated  that  this 
is  not  the  case  and  that  no  legal  objection  can  be 
raised  to  a  transaction  whereby  the  Indian  acquires 
a  more  valuable  tract  of  land  than  the  land  he 
relinquishes,  paying  a  cash  sum  to  boot.  Such  a 
transaction,  in  effect,  amounts  to  land  acquisition 
on  behalf  of  the  Indian,  which  is  one  of  the  specific 
objectives  of  the  Indian  Reorganization  Act.  As  I 
wrote  in  my  memorandum  of  February  3,  1937, 

"*  *  *  Under  section  5  the  two  tracts  of  land 
may  be  either  equal  or  unequal  in  value,  but 
if  they  are  unequal  in  value  it  must  be  the 
Indian  rather  than  the  whites  involved  in  the 
transaction  who  emerge  from  the  transaction 
with  an  increased  land  value.  Thus,  an  Indian 
may  not  convey  $2,000  worth  of  land  to  a 
white  man  where  the  white  man  transfers  to 
the  Secretary  for  the  Indian's  use  a  tract  of 
land  worth  only  $500  and  a  cash  payment  to 
boot  of  $1,500.  On  the  other  hand,  an  Indian 
may  transfer  the  lesser  tract  to  a  white  man 
and  make  an  additional  payment  of  $1,500 
in  exchange  for  a  transfer  of  the  more  valu- 
able tract  to  the  Secretary  for  the  benefit  of 
the  Indian.  The  difference  between  the  two 
cases  is  not  technical  or  abstruse.  In  the  one 
case  the  Indian  is  selling  land;  in  the  other 
case  land  is  being  bought  for  the  Indian's 
benefit.  The  former  is  forbidden  and  the  latter 
is  authorized  by  the  terms  of  the  act.  This  dis- 
tinction, based  on  the  major  purpose  of  the 
act,  should  eliminate  some  of  the  confusion 
that  appear  in  certain  memoranda  on  this  sub- 
ject in  the  attached  file." 

It  would  thus  appear  that  the  reappraisal  of 
lands  in  this  case  was  unnecessary  and  based  upon 
a  mistaken  view  of  the  requirements  of  the  Indian 
Reorganization  Act. 

Nathan  R.  Margold, 

Solicitor. 


Government  Owned  School  Buildings  on  Indian 

Allotment— Question  of  Land  Lease 

Payments  to  Indian 

March  21, 1941. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Reference  is  made  to  your  letter  of  January  7  to 
William  O.  Roberts,  Superintendent,  Pine  Ridge 
Agency,  relating  to  the  purchase  of  certain  land 
from  the  heirs  of  Joseph  Running  Hawk,  Pine 
Ridge  Allottee  No.  6576,  for  Indian  school  pur- 
poses. Your  reference  number  is  Acq.  22279-40. 

Your  letter  to  the  superintendent  indicates  that 
the  value  of  the  school  building  is  in  dispute.  I 
feel  that  the  value  of  the  school  building  is  not 
a  relevant  issue  as  the  facts  indicate  that  the  title 
to  the  building  is  concededly  and  clearly  in  the 
Government.  There  is  a  labyrinth  of  correspon- 
dence relating  to  this  matter  which  I  feel  it  is  need- 
less for  me  to  explore  in  detail.  The  facts  briefly 
indicate  that  the  school  building  was  erected  on 
the  property  before  the  allotment  deed  was  issued. 
Through  some  inadvertence  the  allotment  deed  did 
not  reserve  the  school  property.  The  Indians,  when 
they  acquired  the  property  by  the  allotment  deed, 
took  the  property  with  notice  of  the  Government's 
building  on  the  land  and  made  neither  claim  of 
ownership  nor  did  the  Indians  attempt  to  inter- 
fere with  the  use  of  the  building  for  school  pur- 
poses. Clearly  this  shows  acquiesence,  consent  and 
license  and  the  doctrine  of  caveat  emptor  may  be 
applicable.  The  Government,  to  make  its  right  to 
the  building  more  secure  and  free  from  controversy, 
entered  a  lease  with  the  Indians  after  the  Indians 
refused  to  correct  the  allotment  deed  wherein  it 
was  agreed  that  the  Government  was  to  own  all 
the  buildings  and  improvements  placed  on  the 
land  "and  to  have  its  own  time  to  dispose  of  or 
to  remove  said  buildings  therefrom."  This  lease, 
while  signed  by  the  Indians,  was  not  signed  by  the 
Government  because  it  was  felt  that  a  lease  exceed- 
ing a  five-year  term  was  prohibited  by  the  act  of 
June  25,  1910  (36  Stat.  856).  It  is  of  no  avail  to 
criticize  that  determination  at  this  time,  but  I 
should  like  to  point  out  that  the  United  States 
as  a  sovereign  is  authorized  to  lease  land  for 
school  purposes  for  a  period  greater  than  that  pro- 
vided for  in  the  statute.  The  Attorney  General  in 
his  letter  of  February  7,  1935,  to  the  Secretary  held 
that  the  Government  may  acquire  lands  for  school 
purposes  under  section  4  of  the  act  of  June  18, 
1934  (48  Stat.  984) ,  even  though  the  language 
of  the  act  prohibits  the  sale  of  restricted  Indian 
lands.  Said  the  Attorney  General: 
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"To  hold  that  a  sale  of  restricted  Indian 
lands  to  the  United  States,  needed  by  the 
Government  for  the  purpose  of  carrying  out 
its  policy  of  promoting  the  educational  ad- 
vancement of  the  Indians  is  within  the  ban 
of  the  statute,  would,  to  that  extent,  abrogate 
that  policy.  It  is  a  familiar  rule  that  a  general 
statute  which  takes  away  or  limits  any  right, 
title  or  interest  does  not  bind  the  soverign 
unless  the  sovereign  is  expressly  named  therein 
(United  States  v.  ^Knight,  14  Pet.  301,  315;  Dol- 
lar Saxnngs  Bank  v.  United  States,  19  Wall. 
227,  239) . 

"Therefore,  in  the  absence  of  any  provision 
in  the  act  specifically  forbidding  the  sale  of 
restricted  lands  to  the  United  States  for  the 
purpose  of  erecting  school  buildings  thereon 
for  use  in  the  Indian  school  service  for  the 
benefit  of  the  Indians  residing  on  the  Reserva- 
tion where  such  lands  are  located,  I  am  of  the 
opinion  that  Section  4  of  the  Act  of  June  18, 
1934,  does  not  prohibit  such  sale." 

Since  the  Government  is  authorized  to  acquire  re- 
stricted lands  in  fee  simple  for  school  purposes,  it 
seems  to  me  clearly  permissible  for  the  Govern- 
ment to  lease  school  lands  beyond  the  restricted 
period  mentioned  in  the  statute. 

The  unsigned  lease  creates  a  license  and  recog- 
nition on  the  part  of  the  Indians  sufficient  to  per- 
mit the  Government  to  enjoy  the  use  and  owner- 
ship of  the  building.  A  building  erected  upon  the 
land  of  another  by  his  consent  or  license  does  not 
become  a  part  of  the  realty  but  remains  the  prop- 
erty of  the  person  annexing  it.  Price  v.  Case  (1834) , 
10  Conn.  375;  Fischer  v.  Johnson,  et  al.,  106  Iowa 
181,  76  N.  W.  658  (1898);  Collins  v.  Taylor,  101 
Maine  542,  64  Atl.  946  (1906)  ;  Priestly  v.  Johnson, 
67  Mo.  632  (1878)  ;  Dame  v.  Dame,  38  N.  W.  429 
(1859)  ;  Kay  County  Gas  Company  v.  Bryant,  et  al., 
135  Okla.  135,  276  Pac.  218,  221  (1928).  Even 
though  the  title  to  this  building  was  at  times 
recognized  by  the  Government  and  at  other  times 
was  not,  the  rights  of  the  Government  cannot  be 
prejudiced  by  inter-office  correspondence  between 
the  Office  of  Indian  Affairs  and  the  superintendent. 
The  Government  can  neither  be  bound  nor  es- 
topped by  acts  of  its  officers  or  agents  in  entering 
into  an  arrangement  or  agreement  to  do  or  cause 
to  be  done  what  the  law  does  not  sanction  or  per- 
mit. United  States  v.  San  Francisco,  310  U.S.  16, 
32.  As  late  as  July  10,  1940,  it  appears  that  the 
Indians  have  disclaimed  title  to  the  building. 
Equity  has  compelled  the  owner  of  land  as  a  con- 
dition of  his  recovering  the  land  to  pay  for  im- 
provements made  by  a  bona  fide  improver.  Jackson 
v.  Ltideling,  99  U.S.  513,  520  (1878)  ;  Seal  v.  School 


District  No.  2  in  Lake  County,  133  U.S.  553  (1890) . 
There  can  be  no  doubt  that  the  Government  can 
qualify  as  a  bona  fide  occupant  of  the  land  in 
view   of   the    facts   related   herein. 

It  is  my  opinion,  therefore,  that  the  Government 
is  not  authorized  to  disclaim  title  to  its  building 
now  and  to  offer  compensation  for  it  as  a  means 
of  settling  a  claim  on  the  part  of  the  Indians  for 
the  use  and  occupation  of  the  land  by  the  Govern- 
ment. The  Indians  wovdd  be  led  along  a  very 
hilly  road  if  their  rights  arising  out  of  the  use 
and  occupation  of  the  Government  were  held 
to  be  a  claim  as  all  claims  must  be  supported  by 
an  act  of  Congress  in  spite  of  the  Tucker  Act.  See 
Hooe  v.  United  States,  218  U.S.  322,  31  Sup.  Ct.  89. 
Even  though  it  may  seem  desirable  from  an  ad- 
ministrative standpoint  to  pay  the  heirs  for  the 
reasonable  use  and  occupation  of  the  land,  such 
compensation  cannot  be  based  upon  the  value  of 
the  school  buildings  now  owned  by  the  Govern- 
ment but  can  only  be  based  upon  the  fair  value  of 
the  lands  taking  all  factors  and  conditions  into  con- 
sideration. This  may  not  only  be  the  market  value 
but  the  worth  to  the  owner.  It  has  been  held  that 
interest  in  a  condemnation  award  is  an  element  of 
just  compensation.  Shoshone  Tribe  v.  United 
States,  299  U.S.  476;  Seaboard  Airline  Railway 
Company  v.  United  States,  261  U.S.  299.  The  value 
to  the  Government  of  the  use  and  occupation  of 
this  land  over  a  long  period  of  years  is  a  factor  that 
may  properly  be  considered  now  in  assessing  the 
value  of  the  land.  This  solution  may  lead  to  a  far 
more  equitable  means  of  compensating  the  Indian 
for  the  real  value  of  the  land  to  him  than  an 
attempt  to  fix  the  value  of  a  school  building  be- 
longing to  the  Government  as  of  1924  as  a  criterion 
of  value  for  the  use  and  occupation  thereof. 

The  letter  is  returned  without  approval  for  the 
reasons  stated  in  this  memorandum.  Your  letter 
has  been  redrafted  to  conform  with  the  recom- 
mendations herein  suggested  and  this  redraft  is 
submitted  herewith  for  your  consideration. 


Nathan  R. 


Margold, 

Solicitor. 


Question  of  Department  Approval  of  Osage 

Partition  Proceedings  and  Other  Litigation 

Regarding  Attorneys'  Compensation 

April  11,  1941. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  desire  to  call  your  attention  to  a  schedule  of 
fees   in   partition   cases   under   the   jurisdiction   of 
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the  Osage  Indian  Agency,  which  were  adopted  on 
December  10,  1926.  In  my  opinion  these  fees  are 
excessive  and  it  is  suggested  that  a  more  equitable 
and  reasonable  schedule  should  be  formulated.  It 
is  the  consensus  of  the  opinions  of  Messrs.  Flanery, 
McMahon,  Fulton,  and  Spector  that  the  fees  that 
now  obtain  under  the  existing  schedule  are  exces- 
sive and  should  be  revised.  Mr.  Pearson,  President 
of  the  Osage  County  Bar  Association,  after  dis- 
cussing this  matter  with  Mr.  Spector  also  agreed 
that  the  existing  schedule  ought  to  be  revised  as 
in  some  instances  the  fees  are  excessive.  May  I  sug- 
gest the  following  substitute  schedule  for  your 
consideration  and  approval: 

1.  A  fee  of  $200  in  partition  cases  where  the 
estate  is  less  than  $10,000; 

2.  $300  where  the  estate  is  less  than  $15,000; 

3.  $400  where  the  estate  is  less  than  $25,000; 

4.  $500  as  a  maximum  fee  in  all  cases  over 
$25,000. 

These  fees,  of  course,  must  be  supported  by  data 
showing  the  amount  of  work  involved  as  there  is 
no  justification  for  paying  such  fees  unless  they 
constitute  reasonable  compensation  for  the  services 
rendered.  If  it  can  be  shown  that  unusual  services 
have  been  performed,  discretion  should  be  exer- 
cised in  changing  the  schedule.  It  is  generally  rec- 
ognized that  compensation  for  legal  services  is 
based  upon  the  amount  of  work  involved,  the 
amount  of  money  involved,  and  the  skill  and  effi- 
ciency of  the  legal  services  rendered.  All  these  fac- 
tors should  be  taken  into  consideration  in  fixing 
and  approving  fees.  In  determining  fees  based 
upon  values,  care  should  be  exercised  that  the 
values  are  not  inflated  as  this  results  in  many  in- 
stances in  excessive  and  unfair  fees. 

In  order  to  discourage  excessive  and  unneces- 
sary partition  proceedings  and  other  litigation  in 
which  restricted  Osage  Indians  are  parties,  I  think 
provision  should  be  made  for  the  submission  of 
facts  sufficient  for  this  Department  to  pass  upon 
the  propriety  and  necessity  before  such  proceedings 
are  authorized.  This  preliminary  approval  will 
avoid  unnecessary  and  expensive  proceedings  as  it 
is  very  often  too  late  to  entertain  objections  to 
proceedings  approved  by  the  court  after  expendi- 
tures of  considerable  sums  of  money. 

I  shall  be  glad  to  have  your  views  and  reactions 
in  regard  to  those  suggestions.  Should  you  agree 
with  those  recommendations,  may  I  suggest  that  you 
take  the  necessary  steps  to  promulgate  new  regu- 
lations to  effect  the  necessary  changes. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Government  Construction  of  Fences 

Around  Private  Land  Not  Yet  Acquired 

for  Indians 

April  12,  1941. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Reference  is  made  to  a  letter  from  the  Superin- 
tendent of  the  Rocky  Boy's  Agency  to  Kenneth  W. 
Green,  Assistant  Land  Field  Agent,  which  accom- 
panied your  request  of  March  17  for  the  approval 
of  options  in  connection  with  the  acquisition  of 
lands  for  the  Rocky  Boy's  project.  Your  reference 
number  is  land  Division,  Acq.  30370-40,  59077-40. 

It  appears,  according  to  the  superintendent's  let- 
ter, that  it  is  a  policy  of  the  purchasing  department 
to  construct  fences  along  boundaries  of  lands  not 
yet  acquired  by  the  Government.  The  letter  says 

"*  *  *  So  long  as  the  program  is  developing 
it  is  difficult  to  construct  fences  on  permanent 
boundaries  because  with  each  purchase  pro- 
gram boundaries  change.  However,  we  will 
plan  to  establish  it  as  the  policy  of  the  Pur- 
chasing Department  as  well  as  our  field  unit 
to  establish  the  exterior  boundaries  as  indi- 
cated on  your  map  and  will  attempt  to  work 
our  plan  whereby  we  will  fence  on  these  ex- 
terior lines  and  give  the  white  owner  within 
the  reservation  privilege  of  running  a  certain 
number  of  head  which  his  holdings  would  en- 
title him  to  run.  In  this  way  we  will  establish 
our  exterior  boundaries  and  hope  to  be  able 
to  acquire  all  lands  within  them." 

While  the  Government  as  a  rule  exercises  its 
eminent  domain  power  by  formal  condemnation 
proceedings,  the  Government  may  without  institut- 
ing condemnation  proceedings  appropriate  for  a 
public  use  private  property.  In  that  event  it  im- 
pliedly promises  to  pay  therefor.  See  Federal  Emi- 
nent Domain,  Department  of  Justice,  section  25c, 
pages  162,  163.  In  a  number  of  instances  options 
affecting  the  land  enclosed  by  the  fences  are  ac- 
cepted by  the  Government.  This  definitely  obli- 
gates the  Government  to  pay  for  the  land  under 
the  Tucker  Act.  The  court  in  the  case  of  Luis  N. 
Sancatz  ct  al.  v.  United  States,  Case  No.  1357,  Dis- 
trict Court  of  the  District  of  New  Mexico,  decided 
12/11/1940,  your  reference  number  Acq.  986  1936, 
United  Pueblo  310,  held  that  the  Government  was 
obliged  to  pay  a  sum  in  excess  of  the  option  price. 

It  is  therefore  suggested  that  careful  consider- 
ation be  given  to  the  practice  of  constructing 
fences  around  land  not  yet  acquired  by  the  Govern- 
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ment  which  may  obligate  the  Government  to 
pay  more  for  the  land  in  this  manner  than  by 
direct  purchase. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Enrollment  as  Members  of  the 

Confederated  Tribes  of  the  Colville 

Reservation  of  Persons  Having  Less  Than 

One-Fourth  Indian   Blood 

April  16,  1941. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Superintendent  of  the 
Colville  Agency  authorizing  him  to  enroll  a  num- 
ber of  mixed-blood  children  presents  several  im- 
portant legal  principles  which  I  wish  to  call  to 
your  attention. 

The  letter  states  (1)  that  the  Colville  Business 
Council  has  no  right  to  pass  upon  the  question  of 
enrollment  with  the  Colville  Tribe,  and  (2)  that, 
therefore,  enrollments  must  now  be  made  in  ac- 
cordance with  "the  general  policy  and  the  laws  and 
court  decisions  governing  such  matters  prior  to  the 
enactment  of  the  Indian  Reorganization  Act."  The 
letter  thereupon  proceeds  to  instruct  the  Superin- 
tendent to  enroll  a  large  number  of  mixed-blood 
children,  including  2  who  have  3/16,  1  having 
5/32,  3  having  1/8,  2  having  1/16,  and  2  having 
only  1/32  degree  of  Indian  blood.  The  letter  would 
permit  the  enrollment  of  several  other  children 
who  are  less  than  quarter-bloods  upon  presentation 
of  further  evidence  on  residence  of  the  parents. 

(1)  The  statement  that  the  Colville  Business 
Council  has  no  right  to  pass  upon  matters  of  en- 
rollment misinterprets  the  provisions  of  the  con- 
stitution. There  is  no  provision  of  the  constitution 
dealing  specifically  with  tribal  membership.  How- 
ever, the  preamble  provides  that  the  purpose  of 
organization  is  to  form  a  recognized  representative 
council  to  handle  reservation  affairs.  Article  V,  sec- 
tion 1  (a)  gives  the  Business  Council  the  power  to 
confer  with  the  Indian  Office  and  to  protect  and 
preserve  the  tribal  property  and  the  general  welfare 
of  the  tribe,  and  other  provisions  of  the  constitution 
authorize  the  Business  Council  to  take  action  which 
involves  determination  of  tribal  membership,  such 
as  determining  the  qualifications  of  voters  and  of 
councilmen  (Art.  II,  sees.  6,  7,  and  Art.  Ill,  sees.  2, 
3,  5)  excluding  nonmembers,  taxing  members  and 
nonmembers,  and  regulating  the  domestic  relations 
of  members  (Art.  V,  sec.  1  (b) ,   (d) ,  and   (e) ) .  My 


conclusion  is  that  any  power  which  the  tribe  has 
over  the  determination  of  tribal  membership  may 
and  should  be  exercised  by  the  Business  Council 
under  the  terms  of  the  constitution.  The  power  of 
the  tribe  to  determine  membership  is  my  next  point. 

(2)  The  Indian  Office  refers  to  the  general  policy 
and  laws  and  court  decisions  governing  enrollment 
matters  prior  to  the  Indian  Reorganization  Act  as 
authority  for  causing  the  enrollment  of  these  mixed- 
blood  children.  The  court  decisions  on  the  question 
of  tribal  enrollment  and  membership  are  unani- 
mously to  the  effect  that  the  tribe  has  the  power  to 
determine  what  persons  of  mixed  blood  shall  be 
considered  tribal  members  and  this  power  is  lim- 
ited only  by  the  approval  power  of  the  Depart- 
ment where  tribal  property  is  involved,  by  the 
statutes  in  particular  cases  requiring  a  tribal  en- 
rollment in  a  certain  way,  and  by  the  statute  (25 
U.S.C.  sec.  184)  vesting  in  mixed-blood  children 
born  of  marriages  contracted  prior  to  June  7, 
1897,  a  right  to  share  in  tribal  property  {Hand- 
book of  Federal  Indian  Law,  ch.  7,  pp.  47  through 
61)  .  The  Oakes  case  is  outstanding  confirmation 
of  this  kind  of  court  decision  (Oakes  v.  United 
States,  172  Fed.  305,  CCA.  8th  1909) . 

There  are  no  statutes  governing  the  matter  of 
determining  tribal  membership  among  the  Colville 
Indians.  In  fact,  there  are  no  general  laws  or  regu- 
lations governing  enrollment  of  tribal  members. 
There  are  only  customs  and  usages  of  the  Indian 
Office,  which  are  formulated  scantily  in  the  1904 
Regulations  of  the  Indian  Office  governing  the 
distribution  of  annuities.  If  these  regulations  did 
apply,  several  of  the  enrollments  authorized  by  the 
letter  would  not  conform  with  the  regulations  since 
the  regulations  prohibit  the  enrollment  of  children 
of  Indian  women  married  to  white  men  after  June 
7,  1897  (sec.  324,  par.  4).  If  the  practice  of  the 
Indian  Office  prior  to  the  enactment  of  the  Indian 
Reorganization  Act  was  to  enroll  mixed-blood 
persons  without  the  consent  of  the  tribe  and  over 
its  opposition,  I  do  not  think  this  practice  can  be 
condoned  or  continued  in  the  face  of  the  known 
and  repeated  decisions  of  the  courts  on  this  sub- 
ject, whether  or  not  the  tribe  is  organized  under 
the  act. 

In  this  instance  the  Confederated  Tribes  of  the 
Colville  Reservation  have  declared  against  the  en- 
rollment of  mixed-blood  persons  who  have  less 
than  1/4  degree  of  Indian  blood.  The  resolution 
of  the  Business  Council  of  January  13,  1939,  recited 
that 

"Whereas  the  Colville  Business  Council  is 
deeply  interested  in  the  welfare  of  the  Colville 
Indians,  we  do  hereby  resolve  to  protect  our  en- 
rollment as  to  the  degree  of  Indian  blood,  and 
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"Whereas,  there  is  a  large  number  of  people 
drawing  tribal  interests,  that  are  of  a  small 
degree  of  Indian  blood,  and 

"Whereas,  said  small  degree  of  Indian  blood  is 
not  in  accord  with  self  Government  and  wishes 
of  the  Colville  Indians,  that  such  persons  do 
not  desire  to  be  known  as  Indians  any  further 
than  to  carry  title  of  drawing  per  capita  pay- 
ments or  to  come  under  medical  attainments 
and  other  interests  that  the  tribal  resources 
may  tend  to  benefit  the  Indian  thereof: 

"Therefore,  be  it  resolved  by  the  Colville 
Business  Council  in  regular  meeting  assembled 
in  accordance  with  Art.  V,  Sec.  1  (A)  of  our 
constitution  and  by-laws,  as  recognized  by  the 
Indian  Office,  in  order  to  settle  a  most  vex- 
atious problem  that  we  request  no  further 
enrollments  be  accepted  with  less  than  one- 
quarter  (1/4)  degree  of  Indian  blood. 

"Resolved  further,  that  no  child  born  off  the 
reservation,  of  parents  having  their  homes  off 
the  reservation  be  enrolled  here  from  now  on. 

"This  resolution  adopted  by  the  Colville  Busi- 
ness Council,  January  13,  1939,  with  all  in 
favor  and  none  opposed." 

This  resolution  was  supported  by  several  letters 
from  the  Superintendent,  particularly  that  of  March 
21,  1940,  in  which  he  reported  that  the  large  num- 
ber of  persons  enrolled  with  the  tribe  who  had 
very  little  Indian  blood  had  no  purpose  in  retain- 
ing their  connection  with  the  tribe  other  than 
to  obtain  the  Federal  services  provided  for  Indians, 
and  that  these  persons  were  a  source  of  constant 
trouble  in  the  handling  of  Indian  affairs. 

The  tribe  had  the  authority,  through  its  Busi- 
ness Council,  to  prohibit  the  enrollment  as  tribal 
members  of  persons  with  less  than  one-fourth 
Indian  blood.  Because  they  acted  in  the  form  of  a 
request  to  the  Indian  Office  instead  of  in  the  form 
of  a  controlling  regulation,  their  action  should 
not  be  accorded  any  less  respect.  There  is  no 
authority  in  the  Interior  Department  to  enroll  as 
a  tribal  member,  over  the  protest  of  the  tribe,  a 
person  who  had  a  remote  ancestor  who  was  a 
Colville  Indian.  In  my  memorandum  of  Decem- 
ber 18,  1937,  concerning  the  enrollment  of  certain 
persons  with  the  Prairie  Band  of  Pottawatomie  In- 
dians, I  stated  that 

"*  *  *  However,  if  the  Prairie  Band  still 
refuses,  in  the  light  of  this  information,  to 
accept  the  children  into  membership,  the  De- 
partment is  without  power  to  enroll  the 
children  of  its  own  accord,  and  the  Business 


Committee  should  be  so  informed.  While 
the  Department  may  approve  or  disapprove 
adoptions  into  the  tribe  and  expulsions  there- 
from made  by  the  tribal  authorities,  no  case 
holds  that  the  Department,  in  the  absence  of 
express  statutory  authorization,  may  grant  a 
person  tribal  membership  over  the  protest  of 
the  tribal  authorities.  Such  action  would  be 
contrary  to  the  rules  enunciated  in  the  cases 
and  to  the  position  taken  by  the  Department 
in  the  drafting  of  tribal  constitutions." 

No  person  has  a  vested  right  to  enrollment  with 
an  Indian  tribe  merely  because  he  was  born  of 
parents  living  anywhere  within  an  allotted  and 
open  reservation  and  has  some  Indian  blood.  Such 
a  vested  right  would  have  to  stem  from  a  Federal 
or  tribal  law,  and  no  such  law  has  been  enacted. 

I  recommend  that  the  letter  to  the  Superinten- 
dent be  revised  to  state  that  the  council  had  au- 
thority in  enacting  the  resolution  of  January  13, 
1939,  to  speak  for  the  tribe,  and  that  in  view  of 
the  refusal  by  the  tribe  to  accept  enrollment,  as 
members,  of  persons  of  less  than  14  Indian  blood, 
the  Department  has  no  authority  to  cause  the  en- 
rollment of  such  persons.  This  does  not  in  any  way 
affect  the  need  and  desirability  of  an  amendment 
to  the  constitution  incorporating  the  quarter- 
blood  rule,  as  such  an  amendment  will  make  the 
rule  of  continuous  application  and  binding  upon 
future  councils. 

Nathan  R.  Margold, 

Solicitor. 


Whether    Pueblo    With    Fee    Title    Is 

Considered  Indian  Country  and  Under 

Federal  Criminal  Jurisdiction 

April  IS,  1941. 

William  A.  Brophy,  Esq., 

802  First  National  Bank  Building, 

Albuquerque,  New  Mexico. 

My  Dear  Mr.  Brophy: 

In  your  letter  of  April  10,  1941,  you  reported 
the  prosecution  of  a  Pueblo  Indian  for  larceny 
under  section  548  of  title  18  of  the  United  States 
Code,  committed  on  lands  purchased  by  the  pueblo 
of  Laguna  under  the  Pueblo  Lands  Board  Act  of 
June  7,  1924  (43  Stat.  636),  and  the  amendatory 
act  of  May  31,  1933  (48  Stat.  108) .  You  state  that 
you  consider  these  lands  to  be  Indian  country.  I 
agree    entirely    with    your   conclusion.    The    lands 
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were  purchased  under  authority  of  acts  of  Con- 
gress which  required  approval  of  the  purchase 
by  the  Secretary  of  the  Interior  and  which  imposed 
on  the  lands  restrictions  against  alienation.  The 
fact  that  the  fee  title  to  the  lands  is  in  the  Pueblo 
and  not  in  the  United  States  in  trust  for  the 
Pueblo  is  immaterial  in  view  of  the  decisions  in 
United  States  v.  Sandoval,  231  U.S.  28,  and  United 
States  v.  Ramsey,  271  U.S.  461.  The  lands  would 
also  come  within  the  broad  definition  of  an 
Indian  reservation  made  in  the  case  of  United 
States  v.  McGoivan,  302  U.S.  535,  as  being  lands 
which  have  been  validly  set  apart  for  the  use  and 
occupancy  of  Indians. 

I  consider  it  important  that  the  lands  be  defi- 
nitely established  as  Indian  country  and  as  an 
Indian  reservation. 

Nathan  R.  Margold, 

Solicitor. 


Federal  and  State  Laws— Tribal   Enterprises 
on  Navajo  Reservation 


May  1,  1941. 


Syllabus 


Re:  Application    of   various    Federal    and    State 
laws    to    tribal    enterprises    and    their    em- 
ployees on    the   Navajo   Reservation. 
Held:   1.    Employees'  compensation. 

(a)  Federal    employment    compensation. 
While  it  is  doubtful  that  the  Federal 

Compensation  Commission  would  recog- 
nize employees  of  these  enterprises  as 
Government  employees,  application  there- 
for may  be  made  in  order  to  obtain  a 
ruling  on  this  point  from  the  Commis- 
sion. 

(b)  State  workmen's  compensation. 
Tribal     enterprises     on     the     Navajo 

Reservation    are    not    subject    to    State 
workmen's  compensation   legislation. 
2.    Social  Security   Taxes. 

(a)  Federal  old  age  insurance. 
Employees  of   these   tribal   enterprises 

and  the  enterprises,  as  employers,  are 
subject  to  the  payment  of  the  old  age  in- 
surance tax  imposed  by  section  1400, 
title  26,  U.  S.  C. 

(b)  Federal  unemployment  insurance. 
These  tribal  enterprises  are  also  sub- 
ject  to    the   payment   of   the    unemploy- 
ment insurance   tax  imposed  by  section 
1600  of  title  26. 


(c)    State    unemployment    compensation 
laws. 

Under  section  1606,  title  26  U.S.C., 
States  have  the  power  to  subject  these 
tribal  enterprises  to  their  unemployment 
compensation  laws. 

3.  Income  tax. 

(a)  Federal  income  tax. 

These  tribal  enterprises  being  neither 
individuals  nor  corporations  are  not  sub- 
ject to  the  payment  of  the  Federal  in- 
come tax.  Individual  Indians,  however, 
are  liable  for  this  tax  on  salaries  received 
from  employment  in  these  enterprises. 

(b)  State  income  tax. 

States  have  no  authority  to  levy  in- 
come taxes  on  tribal  enterprises  or  their 
employees. 

4.  State  sales  tax. 

States  have  no  authority  to  levy  a  sales 
tax  on  sales  made  by  these  tribal  enter- 
prises. 

5.  Bills  of  lading. 

(a)  Shipments  to  Government  agencies. 
Government    bills    of    lading    may    be 

used  for  such  shipments. 

(b)  Chipments  to  private  dealers. 

It  is  doubtful  whether  the  use  of  Gov- 
ernment bills  of  lading,  and  especially 
of  land  grant  rates,  will  be  permitted  by 
the  Comptroller  General  for  such  ship- 
ments. 

6.  Wages  and  Hours  Act. 

This  act  applies  to  such  tribal  enter- 
prises as  are  engaged  in  interstate  com- 
merce. 

Memorandum  for  the  Commissioner 
of  Indian   Affairs. 

Reference  is  made  to  the  attached  letter  of  As- 
sistant Commissioner  Zimmerman  to  Mr.  E.  R. 
Fryer,  Superintendent,  Navajo  Agency,  dated 
November  25,  1940.  This  letter  answers  a  number 
of  questions  submitted  by  Mr.  Fryer  concerning 
various  taxes  and  regulations  to  which  tribal  en- 
terprises on  the  reservation  may  be  subject.  I  would 
like  to  suggest  the  following  answers. 
1.    Employees'    Compensation. 

(a)    Federal  employment  compensation. 

United  States  employment  compensation  is  avail- 
able only  to  Federal  employees.  The  question 
whether  employees  of  enterprises  carried  on  on 
Indian  reservations  under  Government  supervision 
can  be  considered  as  employees  of  the  United 
States  Government  depends  on  the  nature  of  such 
enterprises.  The  practice  of  the  Federal  Compensa- 
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tion  Commission  has  usually  been  to  consider 
such  Indian  employees  as  employees  of  the  Federal 
Government  unless  the  operations  of  such  enter- 
prises would  seem  to  put  it  outside  the  realm 
of  Government  operations.  Thus,  in  the  case  of  the 
Menominee  Indian  mills  Indian  employees  were 
not  recognized  by  the  Commission  as  Federal  em- 
ployees. While  Menominee  funds  are  deposited  in 
the  Treasury  of  the  United  States,  no  express  Con- 
gressional authorization  is  required  for  their  ex- 
penditure as  section  4  of  the  act  of  March  28, 
1908  (35  Stat.  51),  grants  to  the  Secretary  authori- 
zation to  use  the  deposited  funds  for  the  payment 
of  operating  expenses  of  the  mills.  A  fortiori  it 
would  not  seem  probable  that  the  Commission 
would  recognize  as  Federal  employees  the  Indian 
employees  of  the  tribal  enterprises  on  the  Navajo 
Reservation,  the  funds  of  which  are  handled  di- 
rectly by  the  Superintendent  for  the  tribe,  not 
deposited  in  the  Treasury  of  the  United  States 
but  in  individual  money  accounts  and  expanded 
as  the  needs  of  the  enterprises  require,  without 
Congressional  authorization.  Yet  it  is  suggested 
that  a  test  application  be  made  in  order  to  obtain 
a  formal  ruling  on  this  point  from  the  Commis- 
sion. 

(b)  State   Workmen's   Compensation. 

The  act  of  June  25,  1936  (49  Stat.  1938,  tit. 
40,  sec.  280) ,  authorizes  the  various  States  to  apply 
their  workmen's  compensation  laws 

*  *  *  to  all  lands  and  premises  owned  or 
held  by  the  United  States  of  America  by  deed 
or  act  of  cession,  by  purchase  or  otherwise, 
which  is  within  the  exterior  boundaries  of  any 
State,  and  to  all  projects,  buildings,  construc- 
tions, improvements,  and  property  belonging 
to  the  United  States  of  America,  which  is 
within  the  exterior  boundaries  of  any  State, 
in  the  same  way  and  to  the  same  extent  as  if 
said  premises  were  under  the  exclusive  juris- 
diction of  the  State  within  whose  exterior 
boundaries  such  place  may  be. 

In  my  memorandum  to  the  Assistant  Secretary, 
dated  October  20,  1936,  it  was  held  that  this  law 
did  not  apply  to  a  tribal  enterprise  carried  on  on 
an  Indian  reservation.  Employees  of  Indian  proj- 
ects on  the  Navajo  Reservation  are,  therefore,  ex- 
cluded from  State  employment  compensation  acts 
and  cannot  take  advantage  of  them  even  though 
the  State  authorities  may  be  willing  to  accept 
them. 

(c)  Should,  then,  the  Federal  Compensation 
Commission  reject  the  application  of  these  em- 
ployees, so  that  they  would  thus  not  be  covered 
by  any  workmen's  compensation,  legislative  action 


would  become  necessary  to  subject  them  either  to 
State  or  Federal  employment  compensation,  or 
some  other  way  must  be  found  to  protect  them. 
2.    Social  Security  Taxes. 

(a)  Federal  old  age  insurance. 

The  act  of  August  10,  1939  (53  Stat.  187), 
provides  for  a  Federal  old  age  insurance  tax  to 
be  paid  by  employees  (26  U.S.C.  sec  1400)  and 
employers  (26  U.S.C.  sec  1410)  .  The  only  ex- 
emption from  that  tax  is  that  provided  by  section 
1426   (b)     (6)    for  services 

"performed  in  the  employ  of  the  United 
States  Government,  or  of  an  instrumentality 
of  the  United  States  which  is  (A)  wholly 
owned  by  the  United  States  or  (B)  exempt 
from  the  tax  imposed  by  section  1410  by  virtue 
of  any  other  provision  of  law." 

This  exemption  is  so  narrow  that  it  subjects  even 
services  performed  in  the  employ  of  an  instru- 
mentality of  the  United  States  to  this  tax  unless 
such  instrumentality  falls  under  the  narrow  cate- 
gories described  by  (A)  or  (3) ,  supra.  The  tribal 
enterprises  on  the  Navajo  Reservation,  financed 
out  of  individual  Indian  moneys  deposited  with 
the  Superintendent  and  disbursable  without  the 
need  of  Congressional  authorization,  cannot  be 
said  to  be  "wholly  owned  by  the  United  States" 
nor  does  there  appear  to  be  any  other  provision 
of  law  which  would  specifically  exempt  such  enter- 
prises from  this  tax.  A  similar  situation  was  pointed 
out  to  you  in  a  memorandum  of  this  office  dated 
June  10,  1940,  concerning  the  question  whether 
cooperative  stores  organized  by  Eskimos  in  Alaska 
were  required  to  pay  social  security  taxes.  In  that 
memorandum  it  was,  however,  suggested  that  the 
Bureau  of  Internal  Revenue  be  asked  to  rule  on 
the  interpretation  of  the  exception  of  instrumen- 
talities under  subclause    (B)  . 

(b)  Federal  unemployment  insurance. 
Pursuant  to  section  1600  of  title  26  of  the  Code, 

an  unemployment  insurance  tax  is  imposed  on 
employers  fixed  at  a  percentage  of  the  wages  paid 
by  them  during  each  year,  in  terms  similar  to  the 
provisions  of  section  1410;  no  unemployment  in- 
surance tax,  however,  is  imposed  on  employees. 
Section  1607(c)  (6)  contains  a  narrow  exemption 
provision  which  is  worded  in  a  manner  identical 
with  section  1426(b)  (6),  so  that  Indian  enter- 
prises on  the  Navajo  Reservation  are  not  exempt 
from  this  unemployment  insurance  tax  as  Gov- 
ernment instrumentalities,  any  more  than  they  are 
from  the  old  age  insurance  tax.  There  is  an  ex- 
ception, however,  contained  in  section  1607(a) 
which  exempts  employers  of  less  than  eight  per- 
sons. Section   1607(a)    reads  as  follows: 
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"The  term  'employer'  does  not  include  any 
person  unless  on  each  of  some  twenty  days 
during  the  taxable  year,  each  day  being  in  a 
different  calendar  week,  the  total  number  of 
individuals  who  were  in  his  employ  for  some 
portion  of  the  day  (whether  or  not  at  the 
same  moment  of  time)    was  eight  or  more." 

(c)    State  unemployment  compensation  laws. 

Section  1606  grants  authority  to  the  States  to 
subject  to  their  unemployment  compensation  laws 
even  enterprises  located  on  land  or  premises 
owned,  held  or  possessed  by  the  United  States  (sec. 
1606  (d) ) .  This  provision  alone  would  not  suffice  to 
authorize  the  States  to  subject  the  Navajo  enter- 
prises to  their  unemployment  compensation  laws 
(see  my  memorandum  to  the  Assistant  Secretary 
dated  October  20,  1936,  as  discussed  under  1(b), 
supra).  Section  1606(b),  however,  extends  this 
authority  by  exempting  only  those  Federal  instru- 
mentalities which  are  "  (A)  wholly  owned  by  the 
United  States  or  (B)  exempt  from  the  tax  im- 
posed by  section  1600  by  virtue  of  any  other  pro- 
vision of  law."  Pursuant  to  this  section  Federal 
instrumentalities  are  not  automatically  subject  to 
State  unemployment  laws  but  may  be  subjected 
to  them  by  an  express  provision  contained  in  such 
State  statute.  Section  1601  provides  that  payments 
made  under  such  State  unemployment  compensa- 
tion laws  may  be  credited  against  up  to  90  per- 
cent of  the  unemployment  insurance  tax  imposed 
on  employers  by  section  1600.  There  is,  however, 
a  question  whether  the  provisions  of  section  1600 
are  broad  enough  to  include  Indian  enterprises 
which  are  not  expressly  sanctioned  therein.  As  it 
does  not  appear,  however,  that  the  State  of  Ari- 
zona has  so  far  attempted  to  subject  Indian  enter- 
prises to  its  unemployment  compensation  laws  this 
question  may  be  left  open  until  such  an  attempt  is 
made  on  the  part  of  the  State  authorities. 
3.    Income  tax. 

(a)    Federal  income  tax. 

Only  individuals  or  corporations  are  subject  to 
the  Federal  income  tax.  Tribal  enterprises,  there- 
fore, since  they  do  not  fall  under  either  of  these 
two  categories,  do  not  owe  the  income  tax.  Individ- 
ual Indians,  however,  are  subject  to  the  Federal 
income  tax  on  salaries  received  from  such  employ- 
ment on  tribal  projects,  since  the  Supreme  Court 
in  Superintendent,  Five  Civilized  Tribes  v.  Com- 
missioner of  Internal  Revenue,  295  U.S.  418 
(1935),  ruled  that  the  income  of  Indians  not  di- 
rectly derived  from  restricted  lands  is  included  in 
the  broad  language  of  the  Federal  income  tax 
statutes.  No  income  tax  returns  have  to  be  filed, 
however,  unless  the  income  exceeds  the  basic  tax 
exemption,  which  is  $800  for  an  individual,  $2,000 


for  a  married  couple,  plus  "$400  for  each  person 
(other  than  husband  or  wife)  dependent  upon 
and  receiving  his  chief  support  from  the  taxpayer 
if  such  dependent  person  is  under  eighteen  years 
of  age  or  is  incapable  of  self-support  because  men- 
tally or  physically  defective."  (See  tit.  26,  sec.  25 
(b)   (2)   U.S.C.) 

(b)    State  income  tax. 

Indian  activities  carried  on  on  a  reservation  are 
not  subject  to  the  authority  of  the  State.  State 
income  taxes,  therefore,  cannot  be  levied  on  the 
income  of  tribal  enterprises  carried  on  on  the 
reservation  nor  on  salaries  received  therefrom. 

4.  State  sales  tax. 

For  the  same  reason  as  given  under  3  (b) ,  supra, 
State  sales  taxes  may  not  be  levied  on  sales  made 
by  tribal  enterprises  on  the  reservation.  For  a  more 
detailed  analysis  of  the  question  of  the  applica- 
bility of  State  sales  tax  statutes  to  the  Indians,  you 
are  referred  to  the  Solicitor's  opinion  of  May  8, 
1940   (M.  30449). 

5.  Bills  of  lading. 

(a)  Shipments  to  Government  agencies. 

The  question  whether  certain  types  of  Indian 
enterprises  are  entitled  to  the  use  of  Government 
bills  of  lading  for  shipment  of  their  products  was 
the  subject  of  a  ruling  by  the  Comptroller  General 
(15  Comp.  Gen.  1144)  dated  June  30,  1936.  In 
that  ruling  the  Comptroller  General  interpreted 
the  act  of  April  30,  1908  (35  Stat.  70,  73),  making 
appropriation  for  the  payment  of  transportation 
of  material,  supplies,  etc.,  for  the  Indian  Service, 
so  as  to  hold  that  Government  bills  of  lading 
should  be  used  and  land  grant  rates  paid. 

"for  transportation  of  any  supplies  and  mate- 
rials, including  lumber,  to  or  between  Indian 
reservations  or  between  United  States  ware- 
houses or  other  Government  buildings,  posts 
and  stations  to  the  Indian  Agency,  whether 
for  the  use  of  the  United  States,  on  the  one 
hand,  or  of  such  Indians  on  the  other." 

(b)  Shipments  to  private  dealers. 

As  to  shipments  to  private  dealers,  the  above- 
quoted  ruling  of  the  Comptroller  General  held 
that  in  the  case  of  the  Menominee  mills  there  was 
no  objection  to  the  use  of  Government  bills  of 
lading.  Whether  land  grant  rates  or  commercial 
rates  were  to  be  used,  however,  was  left  to  a  con- 
sideration of  the  facts  in  each  individual  case.  In 
view  of  the  fact  that  as  stated  under  1  (a) ,  supra, 
the  funds  of  the  Menominee  mills  are  handled 
by  the  Treasury  and  then  accounted  for  with  the 
Comptroller  General  while  the  funds  of  the  Navajo 
enterprises  are  handled  by  the  superintendent 
through    individual    Indian    money    accounts    and 
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thus  no  account  for  them  is  rendered  to  the  Comp- 
troller General,  it  is  doubtful  whether  die  Comp- 
troller General  would  extend  the  permission  to 
use  Government  bills  of  lading  to  the  Navajo  en- 
terprises. 
6.    Wages  and  Hours  Act. 

In  my  opinion,  M.  29999,  dated  November  28, 
1938,  I  concluded  that  the  Wages  and  Hours  Act 
should  apply  to  the  employees  engaged  in  the 
operation  of  the  Menominee  and  Red  Lake  In- 
dian mills  in  Wisconsin  and  Minnesota.  This  rul- 
ing was  affirmed  on  July  10,  1939,  by  the  Wages 
and  Hours  Division  of  the  Labor  Department.  It 
was  predicated  upon  the  interstate  commerce  char- 
acter of  these  two  tribal  enterprises.  Whedier, 
therefore,  the  act  is  applicable  to  the  projects  here 
under  discussion  depends  on  the  nature  of  their 
business.  If  any  of  these  projects,  the  sawmill  for 
instance,  is  engaged  in  interstate  commerce,  the 
Wages  and  Hours  Act  will  apply  to  it;  otherwise, 
it  is  not  subject  to  it.  The  superintendent  should, 
however,  be  advised  that  for  an  enterprise  to  be 
engaged  in  interstate  commerce  it  is  not  necessary 
that  all  or  even  a  majority  of  its  business  be  inter- 
state commerce  but  it  is  sufficient  if  a  substantial 
part  of  its  output  moves  in  interstate  commerce. 
Thus,  the  Supreme  Court  ruled  in  Santa  Cruz  Co. 
v.  National  Labor  Relations  Board,  303  U.S.  453 
(1938) ,  that  a  canning  company  processing  fruits 
and  vegetables  raised  in  the  State  and  shipping 
approximately  37  percent  of  its  finished  products 
outside  the  State  was  engaged  in  interstate  com- 
merce. 

If  it  should  appear  that  further  advice  on  spe- 
cific situations  is  needed,  a  complete  statement  of 
the  facts  involved  in  each  individual  case  should 
be  furnished  to  this  office. 

Felix  S.  Cohen, 

Acting  Solicitor. 
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(1)  A  tribal  ordinance  providing  for  the  impound- 
ing of  livestock  trespassing  within  the  reser- 
vation and  their  release  to  the  owner  upon 
payment  of  a  fine  and  expenses  is  not  properly 
classed  under  the  tribal  constitution  as  a  law 
and  order  ordinance,  since  it  does  not  define 
conduct  of  members  of  the  tribe  and  pro- 
vide for  trial  and  punishment  of  offenders. 
It  is  rather  an  exercise  of  the  power  of  the 


tribe,  subject  to  the  approval  of  the  Depart- 
ment, to  prevent  overgrazing  and  to  protect 
the  natural  resources  of  the  tribe. 

(2)  Since  the  ordinance  does  not  define  a  crime 
nor  provide  for  the  trial  and  punishment  of 
offenders,  it  does  not  conflict  widi  the  Federal 
statute  penalizing  the  driving  of  livestock  on 
Indian  reservations  without  the  consent  of  the 
tribe. 

(3)  Since  the  tribe  has  authority  to  protect  the 
reservation  from  trespassing  livestock,  it  has 
an  equal  right  to  prescribe  the  appropriate 
and  usual  procedure  of  impounding  the  live- 
stock accompanied  by  their  sale,  after  notice 
to  the  owner. 

(4)  The  ordinance  should  (a)  limit  the  charges 
to  the  expense  of  handling  the  livestock  and 
omit  any  penalties,  (b)  provide  that  the  pro- 
ceeds of  any  sale  of  the  livestock,  over  expenses, 
shall  be  held  for  the  owner,  and  (c)  provide 
for  some  procedure  for  notice  by  posting  or 
publication. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  to  the  Chairman  of  the  Fort 
Belknap  Indian  Community  Council  holds  that 
Ordinance  No.  8,  passed  by  the  council  on  February 
3,  to  provide  for  the  impounding  of  livestock  tres- 
passing within  the  reservation,  is  invalid  under  sec- 
tion 1  (i)  of  Article  V  of  the  tribal  constitution. 
This  letter  presumably  constitutes  a  rescission  of 
the  ordinance  under  the  review  provisions  of  the 
constitution.  I  am  returning  this  letter  in  order  to 
point  out  certain  legal  considerations  involved  in 
the  interpretation  of  the  constitution  in  relation  to 
this  ordinance. 

The  section  of  the  constitution  referred  to  by 
the  council  and  by  your  office  as  authority  for  the 
adoption  of  the  ordinance  is  section  1  (i)  of  Article 
V,  providing  for  law  and  order  powers  and  read- 
ing as  follows: 

"To  establish  ordinances,  subject  to  review 
by  the  Secretary  of  the  Interior,  governing  law 
enforcement  on  the  reservation,  and  to  set  up 
courts  for  the  trial  and  punishment  of 
offenders  against  such  ordinances,  in  cases  that 
do  not  fall  within  the  jurisdiction  of  the  Fed- 
eral court." 

The   ordinance   providing   for   the   impounding 

of  trespassing  livestock  reads  as  follows: 

"THAT  livestock  trespassing  within  the 
boundaries  of  the  Fort   Belknap   Reservation 
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may    be    impounded    by    any    officers    of    the 
Community  Council. 

"The  owner  should  be  notified  immediately, 
and  may  obtain  animals  after  paying  both  a 
charge  of  five  dollars  ($5.00)  per  head,  and 
incidental  expenses  accruing  thereto.  If  the 
trespass  occurs  on  allotted  land,  the  fine  shall 
be  paid  to  the  allottee.  After  10  days'  notice 
the  animals  may  be  sold." 

Your  office  holds  the  ordinance  to  be  in  conflict 
with  the  section  quoted,  because  grazing  trespass 
is  a  matter  of  Federal  law  within  the  jurisdiction 
of  the  Federal  court  (25  U.S.C.  sec.  179) .  How- 
ever, the  tribal  ordinance  for  the  impounding  of 
livestock  does  not  provide  for  the  "trial  and  pun- 
ishment" of  offenders  and,  therefore,  is  not  an  ordi- 
nance which  comes  within  the  language  of  the  sec- 
ond part  of  section  1  (i) ,  since  that  part  of  the  sec- 
tion refers  only  to  cases  for  the  trial  and  punish- 
ment of  offenders.  The  ordinance  does  not  con- 
template any  court  action  at  all,  and  under  the 
ordinance  the  only  logical  court  action  would  be  a 
possible  civil  suit  by  the  owner  of  the  livestock  as 
plaintiff  in  the  Indian  court  to  recover  his  cattle. 

The  ordinance  is  not  strictly  speaking  a  crimi- 
nal provision  at  all  but  a  method  of  protecting  the 
grazing  lands  of  the  reservation  from  damage  by  re- 
moving straying  cattle.  The  ordinance  would  more 
appropriately  be  designated  as  action  under  sec- 
tion 1  (k)  of  Article  V  which  authorizes  the  coun- 
cil "to  prohibit  the  overgrazing  of  lands  or  other 
depletion  of  the  capital  or  natural  resources  of  the 
community  by  ordinances  which  shall  be  subject 
to  approval  by  the  Secretary  of  the  Interior."  A 
local  community  with  power  to  adopt  livestock 
laws  is  generally  considered  as  having,  as  a  neces- 
sary corollary,  the  authority  to  impound  livestock 
which  is  running  at  large  in  violation  of  these  laws 
(3  C.J.S.  1232)  .  That  this  ordinance  is  not  prop- 
erly a  law  and  order  ordinance  is  also  indicated  by 
the  fact  that  such  ordinances  can  relate  only  to 
the  conduct  of  members  of  the  tribe  or  of  other 
Indians  under  the  jurisdiction  of  the  court,  where- 
as this  ordinance  is  intended  to  relate  to  the  stock 
of  any  livestock  owner,  white  or  Indian. 

Even  if  this  ordinance  were  considered  a  law  and 
order  provision,  however,  there  would  still  be  an 
important  distinction  between  the  terms  of  the 
ordinance  and  the  trespass  prohibited  by  the  Fed- 
eral law  referred  to  in  the  letter.  The  Federal  law 
covers  only  cases  where  the  owner  of  the  livestock 
is  at  fault  (16  Op.  Atty.  Gen.  568)  and  the  penalty 
is  placed  upon  the  owner  as  a  punishment  for  his 
fault.  The  ordinance,  on  the  other  hand,  extends  to 
all  livestock  found  trespassing  within  the  reserva- 
tion,  regardless  of  the   fault   of  the   owner.   This 


further  indicates  that  the  ordinance  is  not  prop- 
erly a  penal  provision  but  should  be  considered  a 
regulation  of  property  in  the  general  interest. 

The  procedure  that  I  suggest  be  followed  is  to 
inform  the  community  council  that  the  ordinance 
is  not  properly  classed  as  a  law  and  order  ordi- 
nance as  it  does  not  define  the  conduct  of  members 
of  the  tribe  and  provide  for  their  trial  and  punish- 
ment, but  that  it  is  properly  an  exercise  of  the 
power  of  the  council  under  section  1  (k)  .  Since 
council  action  under  section  1  (k)  requires  express 
approval  by  the  Department,  your  office  may  then 
proceed  to  consider  the  ordinance  on  its  merits,  not 
restricted  by  the  time  limit  of  the  review  proce- 
dure. 

Concerning  the  merits  of  the  ordinance,  I  have 
the  following  comments,  based  upon  the  foregoing 
discussion  of  the  character  of  the  ordinance  and 
upon  the  fact  that  a  statute  for  the  impounding 
and  sale  of  cattle  should  contain  certain  procedural 
safeguards  because  of  the  summary  nature  of  the 
proceedings. 

(1)  Any  charges  placed  upon  the  owner  as  a 
condition  for  his  recovery  of  the  cattle  should  be 
charges  for  the  expense  involved  of  keeping  the 
cattle  and  should  not  be  in  the  nature  of  fines 
or  penalties.  The  imposition  and  collection  of 
penalties  may  be  left  to  the  Federal  law.  Accord- 
ingly, this  would  mean  that  the  second  sentence  of 
the  second  paragraph  of  the  ordinance,  providing 
for  payment  of  "the  fine"  to  the  allottee,  should 
be  omitted. 

(2)  The  provision  for  sale  of  the  impounded 
cattle  should  state  that  the  proceeds  of  the  sale, 
over  the  expenses  of  taking  and  keeping  the  cattle, 
are  to  be  held  for  the  owner.  The  owner  is  en- 
titled to  the  proceeds  over  expenses  (3  C.J.S. 
1236)  because  the  impounding  procedure  is  a  de- 
vice to  protect  property  from  injury  by  privately 
owned  animals  without  expense  to  the  public  au- 
thorities and  is  not  intended  to  impose  penalties 
by  the  confiscation  of  property,  which  can  only  be 
done  by  criminal  statute. 

Sale  of  impounded  animals  after  notice  to  the 
owner  is  the  usual  and  appropriate  procedure  pro- 
vided in  impounding  statutes  for  relieving  the 
public  of  the  care  of  the  animals  (3  C.J.S.  1235)  . 
I  see  no  reason  why  such  procedure  is  not  equally 
available  to  the  tribe  as  a  public  body,  even  though 
the  animals  may  belong  to  white  persons.  The 
authority  of  a  tribe  to  tax  white-owned  cattle 
within  the  reservation  and  to  remove  such  cattle 
found  to  be  illegally  within  the  reservation  under 
the  laws  of  the  tribe  has  been  recognized.  Morris 
v.  Hitchcock,  21  App.  D.C.  565  (1903),  aff'd  194 
U.S.  384.  See  also  Crabtree  v.  Madden,  54  Fed.  426 
(CCA.  8th,   1893)  ;    18  Op.  A.G.  34,  36;   23  Op. 
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A.G.  214,  220,  528.  In  the  Crabtree  case  the  court 
stated  that  if  the  tribe  had  the  authority  to  im- 
pose the  tax  it  had  an  equal  right  to  prescribe  the 
remedy  (at  p.  429) .  So  here,  if  the  tribe  has  au- 
thority to  protect  the  lands  of  the  reservation  from 
trespassing  livestock,  as  I  believe  it  has,  it  has 
equal  authority  to  provide  the  appropriate  and 
usual  remedy. 

(3)  Because  of  the  summary  procedure  for  sale, 
it  is  important  that  the  notice  provisions  be  ade- 
quate to  give  the  owner  an  opportunity  to  recover 
his  cattle  before  sale.  Since  it  is  possible  that  the 
owner  may  not  be  known,  it  might  be  well  to  sug- 
gest to  the  council  that  they  provide  some  proce- 
dure for  notice  by  posting  or  publication. 

Nathan  R.  Margold, 

Solicitor. 


Tribal  Rolls  for  the  Purpose  of 

Distributing  Tribal  Funds  and  for 

Allotment  Purposes 


May  17,  1941. 


Syllabus 


1.  The  tribal  rolls  compiled  under  the  act  of 
June  30,  1919  (41  Stat.  9,  25  U.S.C.A.  sec.  163) , 
may  be  considered  final  tribal  rolls  only  for  the 
purpose  of  distributing  tribal  funds  segregated 
under  section  28  of  the  act  of  May  25,  1918  (40 
Stat.  591,  25  U.S.C.A.  sec.  162),  and,  as  a  result  of 
the  repeal  of  section  28  of  the  1918  act,  these  tribal 
rolls  have  become  historical  documents  required  to 
be  used  only  for  the  distribution  of  such  funds  as 
were  segregated  under  section  28  and  remain  un- 
distributed. 

2  (a)  .  The  Blackfeet  tribal  roll  compiled  for 
allotment  purposes  under  the  act  of  June  30,  1919 
(41  Stat.  16),  but  treated  by  Congress  and  the 
Department  as  the  final  tribal  roll  for  all  distribu- 
tion by  the  Federal  Government  of  tribal  prop- 
erty, need  no  longer  be  considered  the  determining 
tribal  roll  since  sections  16  and  17  of  the  Indian 
Reorganization  Act,  under  which  the  tribe  is  orga- 
nized, authorize  the  determination  by  the  tribe  of 
its  membership  and  of  the  management  and  dis- 
position of  tribal  property. 

2  (b) .  The  persons  whose  names  appear  on  the 
Blackfeet  tribal  roll  compiled  under  the  act  of 
June  30,  1919,  have  no  vested  right  in  undistrib- 
uted and  unsegregated  tribal  property  and  cannot 
prevent  the  management  and  disposition  of  tribal 
property  by  the  tribe  under  the  authority  of  the 


Indian  Reorganization  Act  and  in  accordance  with 
the  tribal  constitution  and  charter. 

3.  Classification  of  various  enrollment  acts  ac- 
cording to  legal  effect. 

Memorandum  to  the  Commissioner 
of  Indian  Affairs: 

You  have  asked  my  advice  on  the  general  prob- 
lem of  the  place  in  present-day  tribal  activities  of 
the  final  tribal  rolls  compiled  under  section  28  of 
the  act  of  May  25,  1918  (40  Stat.  591,  25  U.S.C.A. 
sec.  162),  and  the  act  of  June  30,  1919  (41  Stat. 
9,  25  U.S.C.A.  sec.  163),  and  various  acts  relating 
to  specific  tribes. 

Your  memorandum  states  that  these  rolls  were 
made  "with  a  view  to  closing  out  the  affairs  of  the 
several  Indian  tribes,  of  distributing  their  assets 
and  terminating  their  legal  existence."  You  report 
that  as  late  as  1932  the  Department  held  in  the 
Solicitor's  opinion  of  August  13,  1932  (M.  26520) 
that  an  Indian  born  subsequent  to  the  closing  of 
the  Fort  Hall  tribal  roll  could  not  be  added  to  the 
tribal  membership  for  the  purpose  of  sharing  in  a 
tribal  payment  authorized  subsequent  to  the  clos- 
ing of  the  roll.  However,  as  you  indicate,  the  tribes 
were  not  in  fact  disbanded  and  their  tribal  activ- 
ities have  increased  rather  than  diminished  in  re- 
cent years,  particularly  as  a  result  of  the  Indian 
Reorganization  Act.  The  question  of  the  present 
effectiveness  of  the  tribal  rolls  compiled  under  sec- 
tions 162  and  163  of  title  25  of  the  Code  is  com- 
plicated, you  add,  by  the  fact  that  section  162  was 
repealed  by  the  act  of  June  24,  1938  (52  Stat. 
1037). 

In  order  to  point  the  problem  for  my  consider- 
ation you  have  formulated  the  following  two  ques- 
tions: 

"No.  1.  The  Act  of  May  25,  1918  authorized 
the  segregation  of  tribal  funds;  the  Act  of 
June  30,  1919  authorized  the  making  of  final 
rolls  for  the  purpose  of  carrying  out  the  in- 
tention of  the  prior  Act:  Does  repeal  by  the 
Act  of  June  24,  1938,  of  the  applicable  sec- 
tion of  the  prior  Act  terminate  the  validity  of 
the  final  rolls  compiled  in  accordance  there- 
with? 

"No.  2.  In  view  of  the  fact  that  the  Black- 
feet Indians  have  organized  under  the  Indian 
Reorganization  Act:  (a)  Is  the  roll  autho- 
rized by  the  Act  of  June  30,  1919  (41  Stat. 
3-16)  still  the  determining  tribal  roll  for  all 
purposes;  (b)  More  specifically,  have  vested 
interests  in  tribal  property  devolved  upon 
those  persons  whose  names  appear  on  the  final 
roll  to  such  an  extent  as  to  prevent  any  dis- 
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tribution  either  of  tribal  property  or  of  earn- 
ings derived  from  the  use  of  tribal  property  to 
the  membership  provided  for  in  the  Blackfeet 
Constitution  and  By-laws?" 

No.  1.  In  asking  whether  the  repeal  of  section 
162  of  title  25  of  the  Code  terminated  the  validity 
of  the  final  rolls  compiled  in  accordance  with  that 
section  and  section  163,  the  use  of  the  word  "valid- 
ity" is  not  precise  or  appropriate  in  this  connec- 
tion. The  repeal  did  not  terminate  the  validity  of 
the  rolls  for  all  past  distributions  of  tribal  funds 
but,  in  my  opinion,  as  will  be  shown,  it  did  termi- 
nate the  utility  and  function  of  these  rolls  in  the 
future  since  no  further  segregation  of  tribal  funds 
is  possible  under  section  162. 

Section  162  authorized  the  segregation  of  the 
funds  of  any  tribe  susceptible  of  segregation,  so  as 
to  credit  an  equal  share  to  each  recognized  mem- 
ber of  the  tribe,  as  individual  Indian  moneys,  pro- 
vided that  a  final  roll  should  first  be  made  of  the 
membership  of  such  tribe.  Section  163  supple- 
mented this  section  by  authorizing  the  Secretary 
of  the  Interior  to  cause  a  final  roll  to  be  made  of 
the  membership  of  any  tribe  which,  when  approved 
by  the  Secretary,  was  to  "constitute  the  legal  mem- 
bership of  the  respective  tribes  for  the  purpose  of 
segregating  the  tribal  funds  as  provided  in  the  pre- 
ceding section."  The  language  quoted  makes  clear 
that  the  rolls  prepared  under  that  section  are  for 
the  purpose  of  distributing  tribal  funds  segregated 
under  section  162.  The  rolls  are  not  declared  to 
be  the  final  tribal  rolls  for  all  purposes  of  tribal 
life. 

The  Comptroller  General's  decision  of  March 
15,  1923  (2  Comp.  Gen.  554) ,  cited  by  you,  does 
not  necessitate  a  contrary  view.  In  fact  it  substan- 
tiates the  opinion  that  rolls  prepared  under  sec- 
tion 163  need  be  considered  final  only  for  the  pur- 
pose of  distributing  funds  segregated  under  section 
162.  The  decision  holds  that  a  fund  segregated 
under  section  162  subsequent  to  the  making  of  a 
roll  for  the  purpose  of  a  prior  distribution  must  be 
distributed  in  accordance  with  that  roll,  since  the 
roll  once  made  "constitutes  the  legal  membership 
of  the  tribe  for  the  segregation  of  not  only  the  par- 
ticular tribal  fund  considered  at  the  time  such  final 
roll  is  made  but  for  all  other  tribal  funds  sus- 
ceptible of  and  subsequently  segregated  for  distri- 
bution." 

While  the  Solicitor's  Opinion  of  August  13, 
1932,  referred  to  by  you,  relies  upon  the  Comp- 
troller General's  holding,  above  quoted,  it  does 
carry  the  holding  beyond  its  limit  by  determining 
that  a  roll  compiled  under  section  163  must  be 
used  for  the  pro  rata  distribution  of  a  tribal  fund 
authorized  under  a  special  act  and  not  made  under 


section  162.  In  reaching  this  determination  the 
opinion  holds,  in  effect,  that  a  roll  made  under 
section  163  is  final  for  all  subsequent  pro  rata  dis- 
tributions of  tribal  funds,  whether  or  not  the  fund 
is  one  susceptible  of  segregation  under  section  162. 

I  cannot  agree  with  this  extension  of  the  Comp- 
troller General's  decision.  It  is,  in  fact,  inconsistent 
with  the  advice  given  by  the  Comptroller  General 
in  his  letter  to  this  Department  of  December  20, 
1922,  that  a  final  roll  made  under  section  163  need 
not  be  adhered  to  for  the  purpose  of  a  per  capita 
distribution  of  a  treaty  annuity  appropriated  an- 
nually by  Congress  since  such  appropriations  are 
not  tribal  funds  in  the  Treasury  susceptible  of 
segregation  within  the  meaning  of  section  162. 

In  any  case,  there  is  nothing  in  any  decision  of 
this  Department  or  of  any  other  agency,  of  which 
I  am  aware,  nor  in  sections  162  and  163  them- 
selves, which  requires  that  the  rolls  compiled  under 
section  163  shall  govern  tribal  membership  there- 
after in  the  matter  of  voting  in  tribal  affairs,  orga- 
nizing under  a  tribal  constitution,  sharing  in  the 
use  of  tribal  land  and  credit  funds,  or  for  any 
other  tribal  purpose,  even  the  allotment  of  land, 
except  a  pro  rata  distribution  of  funds. 

This  office  has  previously  taken  the  position  that 
the  tribal  rolls  compiled  under  section  163  were 
only  for  the  purpose  of  distributing  tribal  funds. 
This  statement  was  made  in  a  discussion  of  the 
power  of  Indian  tribes  to  define  their  membership, 
wherein  it  was  held  that  "The  power  of  the  Indian 
tribes  in  this  field  is  limited  only  by  the  various 
statutes  of  Congress  defining  the  membership  of 
certain  tribes  for  purposes  of  allotment  or  for 
other  purposes,  and  by  the  statutory  authority 
given  to  the  Secretary  of  the  Interior  to  promul- 
gate a  final  tribal  roll  for  the  purpose  of  dividing 
and  distributing  tribal  funds  (citing  section  163) ." 
(Solicitor's  Opinion,  October  25,  1934  (55  I.D.  14, 
at  33)  .)  Under  this  opinion  the  power  of  the  tribe 
to  determine  its  membership  must  be  considered 
limited  only  by  the  express  terms  of  congressional 
enactments. 

The  Department  has  already  narrowed  down  the 
limitations  on  tribal  action  in  this  field  imposed  by 
section  163  by  a  definite  holding  that  rolls  pre- 
pared under  section  163  were  final  as  against  tribal 
action  only  for  the  purpose  expressly  stated  in  that 
section;  i.e.,  for  the  distribution  of  funds  segregated 
under  section  162.  This  holding  occurred  in  the 
case  of  the  application  of  Annie  Sloan  for  enroll- 
ment on  the  Puyallup  tribal  roll  prepared  under 
section  163  and  for  her  proportionate  share  of 
tribal  funds.  In  a  letter  of  November  29,  1938, 
approved  February  24,  1939,  to  her  attorneys  the 
Department  held  that,  while  there  was  no  author- 
ity to  add  her  name  to  the  final  roll  made  under 
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section  163  nor  to  pay  her  the  share  of  funds  pre- 
viously distributed  to  persons  on  that  roll,  she 
could  be  adopted  by  the  tribe  with  all  rights  to 
share  in  tribal  funds  except  such  funds  as  had 
already  been  segregated  under  section  162. 

Under  this  holding,  which  I  believe  correct,  the 
tribal  rolls  made  under  section  163  are,  as  a  result 
of  the  repeal  of  section  162,  historical  unalterable 
documents,  required  to  be  used  only  for  the  com- 
pletion of  the  distribution  of  such  funds  as  have 
been  segregated  under  section  162  and  remain  un- 
distributed. 

No.  2  (a) .  The  second  question  you  raise  con- 
cerns the  Blackfeet  tribal  roll  compiled  under  the 
act  of  June  30,  1919  (41  Stat.  3,  16)  and  it  is 
asked  (a)  whether  this  tribal  roll  is  still  the  deter- 
mining tribal  roll  for  all  purposes.  The  act  of  1919 
authorized  the  Secretary  of  the  Interior  to  make 
allotments  under  existing  laws  to  all  Blackfeet  In- 
dians not  previously  allotted,  who  were  living  six 
months  after  the  approval  of  the  act,  and  to  pro- 
rate among  these  Indians  all  remaining  unallotted 
and  unreserved  lands  within  the  reservation,  with 
the  proviso  that  "the  Blackfeet  tribal  rolls  shall 
close  six  months  after  the  approval  of  this  act  and 
thereafter  no  additional  names  shall  be  added  to 
said  rolls."  The  act  reserved  the  minerals  for  the 
tribe. 

If  the  interpretation  of  this  act  were  an  open 
question,  it  would  be  my  opinion  that  the  act  pro- 
vided for  a  tribal  roll  final  only  for  the  purposes 
of  the  required  allotment.  The  provision  for  enroll- 
ment is  placed  as  a  proviso  on  the  directions  for 
making  the  allotments  and  the  act  did  not  contem- 
plate the  dissolution  of  the  tribe  in  view  of  the 
continuance  of  tribal  property  interests  and  activ- 
ities. However,  the  Department  and  Congress 
treated  this  roll  as  the  determining  roll  for  subse- 
quent Federal  distribution  of  tribal  funds.  This  is 
demonstrated  by  the  act  of  March  3,  1931  (46  Stat. 
1495)  ,  which  authorized  the  addition  to  the  1919 
roll  of  children  born  since  that  date  and  living  six 
months  after  approval  of  the  act.  The  express  pur- 
pose of  the  act  was  to  permit  such  persons  to  par- 
ticipate in  the  subsequent  distribution  of  tribal 
property,  following  the  1931   act. 

Therefore,  it  must  be  assumed  that  at  the  time 
of  the  organization  of  the  Blackfeet  Tribe  under 
the  Indian  Reorganization  Act  the  tribal  roll  of 
1919,  as  amended,  was  the  determining  roll  for  all 
distribution  by  the  Federal  Government  of  tribal 
property.  Statements  appear  in  the  file  that  the  De- 
partment considered  the  roll  final  "for  all  pur- 
poses," but  whether  it  actually  governed  in  in- 
ternal tribal  activities  is  not  clear.  I  do  not  believe 
that  there  was  any  legal  compulsion  that  it  should 
do  so,  since  it  would  take  specific  statutory  direc- 


tion to  modify  the  right  of  the  tribe  to  determine 
its  own  membership  for  such  activities.  However, 
it  is  not  necessary  to  determine  this  point  as  sec- 
tion 16  of  the  Indian  Reorganization  Act  of  June 
18,  1934  (48  Stat.  984),  reaffirmed  and  reestab- 
lished the  right  of  the  tribe  to  determine  its  mem- 
bership for  all  tribal  activities.  Section  16  autho- 
rized Indian  tribes  to  organize  for  their  common 
welfare,  to  adopt  appropriate  constitutions  and  to 
exercise  the  powers  vested  in  the  tribe  by  existing 
law.  Such  authority  to  reestablish  a  tribal  orga- 
nization necessarily  carried  with  it  the  authority  to 
determine  the  membership  of  the  organization.  If 
there  remained  any  doubt  as  to  the  authority  of 
the  tribe  to  manage  tribal  property  for  the  benefit 
of  such  members,  it  was  removed  by  incorporation 
of  the  tribe  under  section  17  of  the  Indian  Re- 
organization Act,  which  authorized  the  incorpo- 
rated tribes  to  manage  and  dispose  of  tribal  prop- 
erty. 

Accordingly,  I  conclude  that  the  membership  of 
the  tribe,  as  determined  by  the  tribal  constitution, 
governs  all  use  and  distribution  of  tribal  property, 
except  such  as  has  already  been  segregated  for  dis- 
tribution under  authority  of  law  prior  to  the  orga- 
nization of  the  tribe,  and  except  such  as  may  be 
authorized  to  be  distributed  by  the  Federal  Gov- 
ernment under  an  act  of  Congress  specifying  how 
the  property  shall  be  distributed.  An  example  of 
such  act  of  Congress  is  the  act  of  June  20,  1936 
(49  Stat.  1568)  ,  which  authorized  the  per  capita 
distribution  from  the  Blackfeet  judgment  fund  of 
$85  to  each  member  of  the  tribe  living  and  entitled 
to  enrollment  on  the  date  of  the  judgment  in  the 
Court  of  Claims,  and  which  authorized  the  balance 
of  the  judgment  fund  to  be  disposed  of  by  the 
tribal  council  with  the  approval  of  the  Secretary 
of  the  Interior  in  accordance  with  the  constitution 
and  bylaws  of  the  tribe.  This  act  indicates  that 
Congress  will  no  longer  authorize  distribution  of 
tribal  funds  in  the  United  States  Treasury  accord- 
ing to  the  original  1919  roll  but  will  direct  dis- 
tribution in  accordance  with  present  day  tribal 
developments. 

No.  2  (b)  .  On  the  basis  of  the  foregoing  analysis, 
question  2  (b)  must  likewise  be  answered  in  the 
negative.  The  members  of  the  tribe  on  the  final 
allotment  roll  have  no  vested  interests  in  the  tribal 
property  such  as  to  prevent  or  affect  the  distribu- 
tion or  use  of  tribal  property  under  the  Blackfeet 
tribal  constitution  or  charter.  The  same  statement 
applies  to  the  persons  whose  names  appear  on  the 
rolls  compiled  under  section  163,  discussed  in  con- 
nection with  question  1.  Such  persons  have  a  vested 
interest  only  in  property  which  may  have  been  set 
aside  for  segregation  and  distribution  under  sec- 
tion 162.  This  follows  from  the  general  rule  that 
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no  member  has  a  vested  individual  interest  in  the 
tribal  property.  This  rule  has  been  repeatedly  ap- 
plied in  the  cases  before  the  Supreme  Court  refus- 
ing to  restrain  at  the  suit  of  individuals  congres- 
sional or  departmental  management  of  tribal  funds 
and  other  property  (Wilbur  v.  United  States,  281 
U.S.  206  (1930)  ;  Chippewa  Indians  of  Minnesota 
v.  United  States,  307  U.S.  1  (1939))  and  is  dis- 
cussed in  full  in  the  Solicitor's  Opinion  of  October 
25,  1934,  above  cited    (pp.  50-54) . 

The  reasoning  in  the  Wilbur  case  is  particularly 
relevant.  It  had  been  argued  that  Congress  in  the 
act  of  January  14,  1889,  had  intended  to  abolish 
the  tribe  and  to  vest  in  individual  Indians  the 
funds  derived  from  the  sale  of  tribal  lands.  How- 
ever, the  court  refused  to  interfere  with  the  action 
of  the  Interior  Department  based  upon  its  deter- 
mination that  the  tribe  still  existed  and  the  funds 
remained  tribal  funds  for  such  tribal  activities  as 
Congress  might  authorize.  The  court  pointed  out 
that  Congress  intended  a  gradual  rather  than  an 
immediate  transition  from  tribal  status  to  indi- 
vidual responsibility  and  had  continued  to  recog- 
nize and  deal  with  the  Indians  as  a  tribe.  This  case 
is  one  of  a  number  of  cases  in  which  the  courts 
have  restricted  the  effect  of  acts  of  Congress  look- 
ing toward  the  dissolution  of  the  tribe  in  view  of 
the  stubborn  fact  that  the  tribes  did  not  cease  to 
exist. 

Witb  your  memorandum  there  was  attached  for 
my  reference  a  list  of  special  enrollment  acts  affect- 
ing various  tribes.  I  have  reviewed  these  acts  and 
classified  them  according  to  the  legal  effect  which 
may  be  drawn  from  the  language  of  the  acts.  In 
the  first  place,  these  acts  may  authorize  the  Secre- 
tary of  the  Interior  to  make  a  specific  distribution 
of  tribal  property  and  for  that  purpose  may  ex- 
pressly or  impliedly  authorize  him  to  prepare  a 
list  of  the  beneficiaries.  Where  these  statutes  do 
not  specify  that  the  list  is  to  be  final  and  conclu- 
sive, the  list  is  not  only  open  to  amendment  and 
correction  by  the  Secretary  of  the  Interior  (Wilbur 
v.  United  States,  supra)  ,  but  the  decision  on  the 
facts  may  be  reconsidered  by  the  courts  (Oahes  v. 
United  States,  172  Fed.  305  (CCA.  8th,  1909)). 
Such  a  roll  is  final  only  as  to  the  date  specified  for 
the  distribution  of  the  funds  or  as  to  the  date 
upon  which  the  beneficiary  must  be  a  member  of 
the  tribe   (12  L.D.  168). 

The  second  category  consists  of  rolls  for  specific 
distributions  of  tribal  property  which  Congress  has 
designated  shall  be  "final  and  conclusive."  The 
effect  of  this  language  is  to  make  the  Secretary's 
determination  of  eligibility  conclusive  on  the  facts 
and  preclude  court  review.  Stockey  v.  Wilbur,  58 
F.  (2d)  522  (C.A.D.C  1932) ,  although  the  Secre- 
tary is  privileged  to  correct  the  rolls  for  mistake 


or  fraud,  giving  notice  and  an  opportunity  to  be 
heard,  unless  any  changes  in  the  roll  after  a  certain 
date  are  prohibited  by  Congress.  United  States  v. 
Fisher,  223  U.S.  95  (1912);  Garfield  v.  Goldsby, 
211  U.S.  249  (1908).  The  rolls  in  this  group  are 
final  and  conclusive  only  for  the  distribution  of 
funds  for  which  they  were  prepared. 

A  third  category  of  tribal  rolls  consists  of  those 
rare  instances  where  Congress  has  provided  for  a 
final  tribal  roll  for  the  complete  distribution  of  all 
tribal  property.  Statutes  authorizing  such  rolls  con- 
template the  ending  of  tribal  relations.  Such  rolls 
would  be  final  for  all  tribal  purposes,  unless  later 
legislation  authorized  a  new  enrollment  or  the  re- 
establishment  of  tribal  activities.  Op.  Solicitor, 
I.D.,  M.  27759,  January  22,  1935.  The  Indian  Re- 
organization Act  and  the  Oklahoma  Indian  Wel- 
fare Act  are  such  legislation. 

Most  of  the  statutes  listed  by  the  Indian  Office 
fall  into  the  first  category.  On  the  basis  of  the  lan- 
guage of  the  acts  I  would  place  the  following  in 
this  class: 

The  acts  of  March  3,  1891  (26  Stat.  1016),  and 
March  3,  1891  (26  Stat.  1021),  ratified  agreements 
with  the  Citizen  Pottawatomie  and  Absentee  Shaw- 
nee Indians  which  provided  for  the  allotment  o£ 
certain  lands  of  these  Indians  and  the  payment  to 
the  allottees  of  certain  treaty  funds  designated  for 
making  improvements  on  the  allotments.  These 
statutes  assumed  the  making  of  a  list  of  allottees, 
rather  than  directed  the  making  of  such  a  list, 
and  specified  no  finality  except  as  to  the  date  upon 
which  the  allotments  are  to  be  completed. 

The  act  of  March  2,  1899  (25  Stat.  1013),  pro- 
vided for  allotment  of  the  Peoria  and  Miami  In- 
dians under  the  general  allotment  act  according  to 
the  lists  of  members  of  the  tribe  furnished  by  the 
chiefs.  This  act  was  the  subject  of  the  decision  in 
12  L.D.  168  holding  that  the  Secretary  was  not 
authorized  to  make  new  allotments  to  persons  be- 
coming members  of  the  tribe  after  the  date  spe- 
cified for  the  completion  of  the  allotments  but  that 
the  Secretary  could  make  corrections  in  the  allot- 
ment roll. 

The  act  of  March  2,  1895  (28  Stat.  903),  au- 
thorized distribution  of  treaty  funds  to  the  Indiana 
Miamis  entitled  to  receive  such  funds.  The  author- 
ity for  making  a  list  of  beneficiaries  is  implied 
rather  than  expressed. 

The  act  of  April  21,  1904  (33  Stat.  194),  rati- 
fied an  agreement  with  the  Turtle  Mountain  In- 
dians for  the  cession  of  lands,  the  reservation  of 
other  lands,  the  allotment  and  opening  of  the  re- 
served lands  and  the  payment  of  a  consideration 
to  the  tribe.  This  act  did  not  provide  for  any  tribal 
roll  and  any  roll  prepared  by  the  Secretary  would 
be  effective  only  for  the  purpose  of  executing  the 
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act.  This  act,  like  most  of  the  others,  clearly  recog- 
nized the  continuance  of  the  tribe  as  a  function- 
ing entity. 

The  act  of  July  1,  1912  (37  Stat.  187),  pro- 
vided for  the  final  division  of  a  capitalized  trust 
fund  among  the  Winnebago  Indians  of  each 
branch  of  the  Winnebago  Tribe,  according  to  a 
special  census  to  be  prepared  as  of  a  certain  date. 
This  roll,  designated  by  the  statute  as  a  special 
census,  clearly  relates  only  to  tire  particular  trans- 
action of  distributing  the  treaty  funds  due  the 
tribe. 

The  act  of  August  7,  1914  (38  Stat.  605) ,  autho- 
rized the  making  of  a  roll  of  Bad  River  Indians 
not  previously  allotted,  for  the  purpose  of  receiv- 
ing allotments  and  certain  proceeds  from  the  tim- 
ber on  the  allotments.  This  act  by  its  own  terms 
did  not  contemplate  a  complete  tribal  enrollment. 

The  act  of  March  3,  1925  (43  Stat.  1102),  pro- 
vided for  a  per  capita  distribution  of  a  certain  sum 
to  the  Clallam  Indians  as  consideration  for  their 
relinquishment  of  all  claims,  to  be  based  upon  an 
enrollment  under  the  Secretary's  direction.  This 
was  also  an  individual  transaction. 

In  the  second  category  of  tribal  rolls  may  be 
placed  the  allotment  rolls  prepared  for  the  Crow 
Tribe  under  the  act  of  June  4,  1920  (41  Stat.  751) , 
for  the  Fort  Belknap  Tribe  under  the  act  of  March 
3,  1921  (41  Stat.  1355),  and  for  the  Tongue  River 
Tribe  under  the  act  of  June  3,  1926  (44  Stat.  690) . 
The  Crow  act  provides  for  the  enrollment  of  sev- 
eral classes  of  Indians,  which  rolls  shall  be  the 
"final  allotment  rolls"  for  the  allotment  of  lands 
and  distribution  of  the  tribal  funds,  existing  on 
the  date  of  the  act.  The  Fort  Belknap  act  provides 
for  a  complete  and  final  roll  of  Indians  having 
rights  on  the  reservation  "which  shall  be  conclusive 
and  final  evidence  of  the  right  to  an  allotment." 
The  Tongue  River  act  authorizes  the  Secretary  to 
prepare  a  complete  roll  to  be  the  basis  for  allotting 
lands.  Actually,  only  the  Fort  Belknap  act  specifies 
the  legal  effect  of  the  roll  as  "final  and  conclusive," 
but  the  other  acts  imply  such  effect  as  they  pro- 
vide for  the  same  type  of  departmental  action.  All 
three  acts  recognize  the  continuance  of  tribal  activ- 
ities and  of  tribal  property,  but  there  is  no  indi- 
cation that  the  allotment  rolls  prepared  under  the 
act  are  to  govern  in  the  future  use  of  such  tribal 
property.  I  would  place  the  Blackfeet  tribal  roll 
prepared  under  the  1919  act  in  this  category  as  it 
provides  for  an  allotment  roll  and  for  activities  by 
the  Federal  Government  similar  to  these  provided 
for  in  the  other  three  cases.  However,  since  the  roll 
was  treated  as  a  roll  for  distribution  of  all  funds 
subsequent  to  the  activities  covered  by  the  act,  it 
must  be  placed  in  the  third  category. 

There  is  only  one  statute  in  the  list  prepared  by 


the  Indian  Office  which  clearly  comes  by  its  own 
terms  in  the  third  category  of  tribal  rolls.  This  is 
the  act  of  July  1,  1902  (32  Stat.  636),  which  pro- 
vides for  the  complete  distribution  of  all  tribal 
property  of  the  Kansas  or  Kaw  Indians  in  Okla- 
homa. Under  this  act  the  Secretary  is  to  prepare  a 
roll  to  be  the  "legal  membership"  of  the  tribe  and 
all  lands  and  funds  are  to  be  divided  among  these 
members,  as  well  as  all  funds  that  may  be  found 
due  in  the  future.  As  a  result  of  the  act  no  tribal 
property  is  to  remain,  except  the  tribal  cemetery. 
However,  if  the  tribe  continues  to  exist  in  spite  of 
this  1902  act,  it  would  be  privileged  to  reestablish 
a  tribal  organization  under  the  Oklahoma  Indian 
Welfare  Act  and  to  provide  for  a  roll  of  tribal 
membership  to  govern  all  present-day  activities. 

Nathan  R.  Margold, 

Solicitor. 


Application  of  Wisconsin 

Fish  and  Game  Laws  and  Other 

Criminal  Statutes  to   Indians 


M-31122 


May  28,  1941. 


Synopsis  of 
Solicitor's  Opinion 

Re:  Whether  the  State  of  Wisconsin  may  enforce 
its  fish  and  game  laws  and  other  criminal 
statutes  against  Indians  for  acts  committed 
on  lands  purchased  for  them  by  the  Federal 
Government  without  the  consent  of  the 
State,  including  lands  proclaimed  an  In- 
dian reservation  and  those  which  have  not 
been  so  proclaimed. 
Held:  Lands  purchased  by  the  Federal  Govern- 
ment for  Indian  use  and  set  apart  under  the 
superintendence  of  the  Government,  whether 
proclaimed  an  Indian  reservation  or  not, 
have  the  same  status  as  Indian  reservation, 
and,  therefore,  the  State  of  Wisconsin  can- 
not enforce  its  criminal  laws,  including  its 
fish  and  game  laws,  against  the  Indians  on 
such  lands. 

The  Honorable, 

The  Secretary   of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  referred  to  me  for  an  opinion  the 
question  presented  by  the  Indian  Office  whether 
the  State  of  Wisconsin  may  enforce  its  fish  and 
game  laws  and  other  criminal  statutes  against  In- 
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dians  for  acts  committed  on  lands  purchased  for 
them  by  the  Federal  Government,  including  lands 
formally  declared  an  Indian  reservation  under  the 
Indian  Reorganization  Act  and  those  which  have 
not  yet  been  so  declared. 

The  question  arose  because  of  the  arrest  of  an 
Indian  of  the  Sakaogon  Indian  Community  in  Wis- 
consin on  lands  purchased  for  the  Community 
under  the  Indian  Reorganization  Act  of  June  18, 
1934  (48  Stat.  984) ,  and  declared  a  reservation 
under  section  7  of  that  act.  The  arrest  was  made 
by  a  State  game  warden  for  violation  of  the  State 
game  laws  and  the  Indian  was  fined  by  the  Justice 
of  the  Peace.  It  is  reported  that  State  game  wardens 
have  entered  this  reservation  at  various  times  and 
searched   the  Indian   homes. 

The  argument  advanced  by  the  Justice  of  the 
Peace  and  the  State  Conservation  Department  is 
that  the  lands  purchased  for  the  Indians  were  pur- 
chased by  the  Federal  Government  without  secur- 
ing an  enabling  act  from  the  State  legislature  and 
the  permission  of  the  county  authorities  and  that 
therefore  the  State  did  not  lose  criminal  jurisdic- 
tion of  the  lands  purchased. 

The  conclusion  of  the  State  authorities  that 
State  officers  may  arrest  Indians  within  an  Indian 
reservation  for  violation  of  the  State  law  does  not 
follow  from  the  premise  that  the  State  did  not 
lose  criminal  jurisdiction  of  the  area  because  oE 
the  purchase  of  land  by  the  Federal  Government 
without  the  consent  of  the  State.  The  Federal  Gov- 
ernment does  not  assert  exclusive  jurisdiction  of 
the  lands  purchased  for  Indians  (see  United  States 
v.  McGowan,  302  U.S.  535  at  539)  ,  nor  claim  that 
the  State  lost  sovereignty  of  the  land.  The  position 
of  the  Government  is  that  criminal  jurisdiction 
over  the  lands  remains  in  the  State  for  all  purposes 
except  that  the  State  cannot  apply  its  laws  to  the 
Indians  within  the  reservation  without  the  sanction 
of  Congress. 

Whether  the  Federal  purpose  relates  to  Indians 
or  not,  the  ownership  and  use  by  the  Federal 
Government  of  lands  within  a  State,  acquired 
without  the  consent  of  the  State  legislature,  do  not 
affect  the  jurisdiction  of  the  State,  except  that  the 
State  cannot  interfere  with  the  Federal  purpose 
for  which  the  lands  were  acquired.  See  Surplus 
Trading  Company  v.  Cook,  281  U.S.  647  at  650, 
651.  As  stated  in  that  case,  a  typical  illustration  of 
this  situation  is  the  "usual  Indian  reservation  set 
apart  within  a  State  as  a  place  where  the  United 
States  may  care  for  its  Indian  wards  and  lead  them 
into  habits  and  ways  of  civilized  life."  The  civil 
and  criminal  laws  of  the  State  were  said  to  apply 
to  such  areas  except  in  relation  to  the  Indians 
therein. 

Over  Indian  activities  within  Indian  reservations 


the  Federal  Government  does  claim  jurisdiction 
exclusive  of  the  State.  A  group  of  Indians  within 
an  Indian  reservation  created  for  them  by  the 
United  States  is  a  "dependent  Indian  community" 
over  which  the  United  States  has  jurisdiction  to  the 
exclusion  of  the  State.  Kagama  v.  United  States, 
118  U.S.  375;  United  States  v.  Sandoval,  231  U.S. 
28;  United  States  v.  Quiver,  241  U.S.  605;  United 
States  v.  McGowan,  supra. 

One  of  the  most  thorough  judicial  analyses  of 
the  exclusive  nature  of  Federal  jurisdiction  over 
Indians  on  Indian  reservations  as  it  relates  to  the 
criminal  law  of  the  State  was  made  in  1931  by  the 
Supreme  Court  of  Wisconsin.  State  v.  Rufus,  205 
Wis.  317,  237  N.W.  67.  That  case  held  that  the 
criminal  law  of  Wisconsin  did  not  apply  to  In- 
dians on  the  Bad  River  Reservation,  and  reversed 
an  1879  Wisconsin  case  to  the  contrary.  The  argu- 
ment was  based  upon  the  uniform  recognition  by 
Congress  and  the  Federal  courts  that  Indians  on 
reservations  are  the  wards  of  the  Government 
subject  to  Federal  supervision,  which  supervision 
can  admit  no  interference  or  supplementation 
by  State  action. 

This  principle  was  applied  specifically  to  the 
Wisconsin  game  laws  by  the  Federal  District  Court 
when  Wisconsin  game  officers  sought  to  enforce 
the  State  laws  against  Indians  on  the  same  reser- 
vation. In  re  Blackbird,  109  Fed.  139  (D.C.  Wis., 
1901)  .  The  court  said  (at  page  143)  that  the  "true 
and  unimpeachable  ground"  of  Federal  jurisdic- 
tion over  Indians  placed  on  reservations  in  the 
States  is  that  they  are  wards  of  the  Government 
and,  Congress  having  assumed  to  punish  for  crim- 
inal offenses,  the  jurisdiction  is  exclusive.  Identical 
rulings  have  been  made  by  other  Federal  courts. 
In  re  Lincoln,  129  Fed.  247  (D.C.N.D.  Cal.,  1904)  ; 
United  Slates  v.  Hamilton ,233  Fed.  685  (W.D.N.Y., 
1915)  .  Both  the  Rufus  and  the  Blackbird  cases  cite 
the  fact  that  State  jurisdiction  over  the  reservation 
is  complete  except  in  matters  touching  the  Federal 
relationship  to  the  Indians.  That  State  criminal 
laws  apply  to  white  persons  within  the  reservation 
is  well  attested.  United  States  v.  McBratney,  104 
U.S.  621;  Draper  v.  United  States,  164  U.S.  240. 

These  rules  of  jurisdiction  are  so  well  established 
that  the  only  present  question  is  whether  a  differ- 
ence in  the  conclusion  is  necessitated  by  the  fact 
that  the  lands  were  purchased  for  the  Indians  and 
were  not  set  apart  by  treaty,  statute,  or  Executive 
order  from  the  original  Indian  country  or  from 
the   public  domain. 

This  office  considered  a  similar  question  in  the 
Solicitor's  Opinion  of  September  4,  1940,  M.  30920, 
which  held  that  State  officers  could  not  enter  an 
Indian  reservation  in  Florida  for  the  purpose  of 
removing  deer  thought  to  be  infested  with  ticks. 
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The  lands  of  the  Florida  reservation  were  pur- 
chased under  congressional  appropriations  provid- 
ing merely  for  the  purchase  of  lands  for  perma- 
nent homes  for  the  Seminole  Indians.  Other  lands 
recently  purchased  for  the  reservation  under  the 
Indian  Reorganization  Act  had  not  yet  been  de- 
clared a  reservation. 

In  that  opinion  I  referred  to  the  effect  of  the 
McGuwan   decision,   and  said   of  that  case: 

"The  Supreme  Court  swept  aside  distinc- 
tions based  on  the  manner  of  acquisition  of 
the  land  and  on  its  previous  character,  saying 
that  what  must  be  regarded  as  Indian  country 
must  be  considered  in  relation  to  the  changes 
which  have  taken  place,  that  the  protection  of 
the  United  States  is  extended  over  all  depen- 
dent Indian  communities  within  its  borders, 
that  the  fundamental  consideration  of  both 
Congress  and  the  Department  of  the  Interior 
in  establishing  this  Colony  was  the  protection 
of  a  dependent  people,  that  the  Indians  in  this 
Colony  were  afforded  the  same  protection  as 
that  given  Indians  in  other  settlements  known 
as  reservations,  that  it  is  immaterial  whether 
Congress  designates  a  settlement  as  a  reserva- 
tion or  a  colony,  that  land  may  be  an  Indian 
reservation  simply  because  it  is  set  apart  for 
the  use  of  the  Indians  under  the  superin- 
tendence of  the  Government,  as  occurred  in 
the  case  of  the  Reno  Indian  Colony,  and  that, 
while  the  State  may  retain  sovereignty  over  the 
territory  its  laws  cannot  conflict  with  Fed- 
eral enactments  passed  to  protect  and  guard 
its  Indian  wards. 

"This  decision  was  foundation  for  my  memo- 
randum to  the  Assistant  Secretary  of  February 
17,  1939,  advising  that  lands  purchased  under 
the  Indian  Reorganization  Act  but  not  yet 
proclaimed  a  reservation  may  nevertheless  be 
treated  as  a  reservation  and  that  section  7  of 
that  act  contemplated  a  formal  declaration  of 
status  rather  than  a  change  in  status  of  the 
lands.  The  fact  that  the  newly  purchased  lands 
in  the  Hendry  County  reservation  have  not 
been  declared  a  reservation  would  not  seem 
to  be  significant  or  place  them  in  a  different 
category  from  any  other  lands  of  the  reserva- 
tion. All  the  lands  have  been  set  apart  for  the 
use  of  the  Indians,  under  the  superintendence 
of  the  Government." 

The  McGowan  decision  is  a  culmination  of  the 
uniform  line  of  Federal  decisions,  rehearsed  in  the 
Rnfus  and  Blackbird  cases,  which  rest  the  ex- 
clusive nature  of  Federal  jurisdiction  over  the  In- 
dians,  not  upon   the  original   title   to   the  Indian 


reservation,  but  upon  the  existence  of  a  dependent 
Indian  community  in  an  area  established  by  the 
Federal  Government  for  their  protection. 

The  creation  of  an  Indian  reservation  by  pur- 
chase is  not  a  new  procedure.  Congress  has  fre- 
quently authorized  the  purchase  of  land  for  In- 
dian use,  usually  designating  the  specific  tribe,  as 
in  the  Florida  case,  but  sometimes  providing  a  gen- 
eral authorization  as  in  the  Indian  Reorganization 
Act.  Congress  has  not,  however,  differentiated  be- 
tween the  status  of  this  type  of  reservation  and 
other  types.  They  have  all  been  subsumed  under 
the  general  term  "Indian  reservation"  and  treated 
as  subject  to  the  same  laws.  Because  the  original 
general  allotment  act  of  February  8,  1887  (24  Stat. 
388) ,  which  was  passed  before  the  practice  of 
purchasing  lands  for  Indians  became  necessary,  re- 
lated only  to  treaty,  statutory,  and  Executive  order 
reservations,  setting  apart  lands  for  Indian  use, 
the  act  of  February  14,  1923  (42  Stat.  1246),  was 
passed  to  extend  the  provisions  of  the  act  to  all 
lands  purchased  by  authority  of  Congress  for  the 
use  of  any  Indian  or  Indian  tribe.  This  act  demon- 
strated the  assimilation  of  the  purchased  lands 
into  the  status  of  other  reservation  lands. 

I,  therefore,  conclude  that  the  statutes  and  judi- 
cial decisions  relating  to  the  application  of  State 
criminal  law  to  Indians  on  Indian  reservations, 
apply  to  lands  set  apart  for  Indians  by  the  Fed- 
eral Government  by  purchase,  in  the  same  manner 
as  to  other  reservations,  and  that,  therefore,  the 
question  presented  by  the  Indian  office  should  be 
answered  in  the  negative. 

Nathan  R.  Margold, 

Solid  lor. 
Approved:    May  28,    1941. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Tribal  Council  Power  to  Execute 
Leases  Without  Public  Auction 

June  6,  1941. 

Memorandum  for  the  Assistant  Secretary: 

I  am  transmitting  herewith  for  your  approval, 
with  my  endorsement,  an  oil  lease  between  the 
Blackfeet  Tribe  and  a  member  of  the  tribe  origi 
nally  recommended  for  approval  by  the  Assistant 
Commissioner  of  Indian  Affairs. 

Since  this  recommendation  was  made,  this  office 
has  received  a  memorandum  from  the  Assistant 
Commissioner  dated  March  27  transmitting  a  pro- 
test against  the  approval  of  this  lease  signed  by  cer- 
tain delegates  of  the  Blackfeet  Tribe,  and  a   fur- 
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ther  communication  of  Assistant  Commissioner 
Zimmerman  dated  April  14  transmitting  a  further 
protest  by  these  delegates.  A  hearing  was  accorded 
to  the  protesting  delegates,  in  the  course  of  which 
several  legal  questions  as  to  the  propriety  of  the 
proposed  lease  were  raised. 

I  have  deemed  it  my  duty  to  consider  these 
questions  and  to  advise  you  thereon. 

The  first  objection  raised  to  the  approval  of  the 
lease  is  that  the  council  was  without  authority  to 
execute  this  lease  under  provisions  of  the  tribal 
constitution  and  charter  permitting  leasing  of 
tribal  lands  to  members  of  the  tribe  for  the  reason 
that  the  lands  here  in  question  are  of  a  peculiar 
status,  in  that  the  surface  of  the  land  has  been 
allotted  to  members  of  the  tribe  while  the  tribe 
has  retained  rights  to  oil  and  other  minerals.  The 
argument  is  raised  that  because  of  this  situation 
the  lands  are  not  "tribal  lands"  within  the  mean- 
ing of  the  provisions  of  the  tribal  charter  (sec- 
tion 5  (b) )  and  the  tribal  constitution  (Article 
VII,  section  3) ,  authorizing  the  tribal  council  to 
lease  "tribal  lands." 

There  are  two  considerations  which  prevent  accept- 
ance of  this  view.  In  the  first  place,  the  term  "tribal 
lands"  is  consistently  used  in  the  Blackfeet  consti- 
tution and  charter  to  include  lands  in  which  the 
tribe  has  a  real  property  interest,  even  though  the 
interest  be  less  than  a  complete  fee.  Section  1  (e)  of 
Article  VI  of  the  Blackfeet  constitution  empowers 
the  tribal  council,  among  other  things, 

"To  manage  all  economic  affairs  and  enter- 
prises of  the  Blackfeet  Reservation,  including 
all  oil  leases  on  tribal  lands  and  the  disposition 
of  all  oil  royalties  from  tribal  lands,  in  accord- 
ance with  the  terms  of  a  charter  to  be  issued 
to  the  Blackfeet  Tribe  by  the  Secretary  of  the 
Interior." 

It  is  clear  that  no  attempt  was  made  by  this  lan- 
guage to  abolish  the  power  which  had  always  been 
vested  in  the  Blackfeet  Tribe  to  exercise  a  measure 
of  control  over  oil  leases  on  lands  the  surface  of 
which  had  been  allotted  to  members  of  the  tribe 
with  a  reservation  of  mineral  rights  to  the  tribe 
itself. 

If,  however,  there  were  any  doubt  as  to  the  prac- 
tical construction  which  has  been  given  to  the 
phrase  "tribal  lands"  by  the  tribe,  that  doubt  would 
have  to  be  resolved  by  the  decision  of  the  Supreme 
Court  in  the  case  of  British-American  Oil  Produc- 
ing Co.  v.  Board  of  Equalization  of  Montana,  299 
U.S.  159  (1939) ,  holding  that  lands  of  the  character 
here  considered  are  "tribal  lands"  within  the  mean- 


ing of  Acts  of  Congress  governing  the  leasing  of 
"tribal  lands".  In  that  case  the  Court  declared: 

"We  turn,  therefore,  to  the  legislation  bear- 
ing on  the  leasing  for  mining  purposes  of  tribal 
lands  in  such  a  reservation.  We  say  'tribal 
lands'  because  (1)  here  the  mineral  deposits 
did  not  pass  to  the  allottees  but  were  reserved 
for  the  benefit  of  the  tribe,  and  (2)  other  and 
distinct  legislation  controls  the  leasing  for 
mining  purposes  of  lands  of  individual  al- 
lottees where  there  is  no  reservation  of  the 
mineral  deposits,    (p.  163). 

"The  issue  of  the  trust  patents  containing, 
as  the  statute  requires,  a  reservation  for  the 
benefit  of  the  tribe  of  all  minerals,  including 
oil  and  gas,  in  or  under  the  allotted  land, 
operates  to  carve  out  of  such  land  and  create 
a  distinct  estate  consisting  of  the  minerals. 
This  estate  is  in  itself  land,  and,  being  re- 
served for  the  benefit  of  the  tribe,  it  is  tribal 
land,  and  is  unallotted. 

"What  has  been  said,  unless  deflected  by 
matters  which  remain  to  be  noticed,  shows, 
we  think,  that  the  reserved  mineral  estate 
which  is  the  subject  of  the  lease  comes  in  all 
particulars  within  the  terms  of  the  general  pro- 
visions before  quoted,  and  that  the  lease 
should  be  regarded  as  authorized  by  that  legis- 
lation   and   given   under  it."    (pp.    164—165) 

The  foregoing  considerations  compel  me  to  the 
view  that  in  determining  what  lands  are  "tribal 
lands"  with  respect  to  tribal  oil  and  gas  leases  no 
distinction  can  fairly  be  drawn  between  lands 
where  the  surface  has  been  allotted  to  members 
of  the  tribe  and  lands  where  the  surface  has  been 
reserved  to  the  tribe  itself.  Both  classes  of  land 
must  be  treated  alike  and  the  validity  or  invalidity 
of  oil  leases  executed  under  the  tribal  constitution 
and  charter  must  be  treated  as  a  single  problem 
rather  than  as  two  separate  problems. 

Turning  then  to  the  second  and  more  important 
of  the  legal  objections  raised  to  the  proposed  lease, 
we  find  the  argument  put  forward  that  the  Black- 
feet Tribal  Council  was  without  authority  to  ne- 
gotiate a  lease  except  by  public  auction.  In  order 
to  determine  the  validity  of  this  objection,  we  must 
examine  the  governing  statute.  That  statute  is  the 
act  of  May  11,  1938  (52  Stat.  347,  25  U.S.C.A. 
396a-396f)  .  In  general  the  statute  provides  that 
tribal  oil  and  gas  leases  shall  be  offered  for  sale  at 
auction.  A  comprehensive  proviso  to  this  statute, 
however,  declares: 

"Provided,  That  the  foregoing  provisions 
shall  in  no  manner  restrict  the  right  of  tribes 
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organized  and  incorporated  under  sections  476 
and  477  of  this  title,  to  lease  lands  for  mining 
purposes  as  therein  provided  and  in  accor- 
dance with  the  provisions  of  any  constitution 
and  charter  adopted  by  any  Indian  tribe  pur- 
suant to  the  Act  of  June  18,  1934."  (Sec.  2, 
25  U.S.C.A.  396b) . 

In  view  of  this  proviso,  it  becomes  necessary  to 
turn  to  the  tribal  charter  and  constitution  in  order 
to  determine  whether  these  instruments  autho- 
rized an  oil  lease  not  made  at  public  auction. 

The  pertinent  provisions  of  the  Blackfeet  Tribal 
Charter  declare: 

"5.  The  Tribe,  subject  to  any  restrictions  con- 
tained in  the  Constitution  and  laws  of  the 
United  States,  or  in  the  Constitution  and  By- 
laws of  the  said  Tribe,  shall  have  the  follow- 
ing corporate  powers,  in  addition  to  all  pow- 
ers already  conferred  or  guaranteed  by  the 
Tribal  Constitution  and  By-laws.  *  *  * 
"  (b)  To  purchase,  take  by  gift,  bequest,  or 
otherwise,  own,  hold,  manage,  operate,  and 
dispose  of  property  of  every  description,  real 
and  personal,  subject  to  the  following  limita- 
tions: 


2.  No  leases  or  permits  (which  terms  shall  not 
include  land  assignments  to  members  of  the 
Tribe)  or  timber  sale  contracts  covering  any 
land  or  interests  in  land  now  or  hereafter  held 
by  the  Tribe  within  the  boundaries  of  the 
Blackfeet  Indian  Reservation  shall  be  made 
by  the  Tribe  for  a  longer  term  than  ten  years, 
and  all  such  leases,  permits,  or  contracts  must 
be  approved  by  the  Secretary  of  the  Interior 
or  by  his  duly  authorized  representative;  but 
oil  and  gas  leases,  or  any  leases  requiring  sub- 
stantial improvements  of  the  land  may  be 
made  for  longer  periods  when  authorized  by 
law." 

These  provisions  in  so  far  as  they  authorize  the 
execution  of  oil  and  gas  leases  by  the  tribal  coun- 
cil do  not  impose  any  restriction  as  to  the  method 
by  which  such  leases  shall  be  made.  There  is  no 
requirement  in  the  charter,  or  in  the  tribal  con- 
stitution that  such  leases  shall  be  made  by  public 
auction.  It  may  be  argued  that  such  a  limitation 
is  incorporated  into  the  tribal  charter  by  reference, 
by  the  force  of  the  language  above  cited  specifying 
that  powers  of  the  tribe  shall  be  "subject  to  any 
restrictions  contained  in  the  constitution  and  laws 
of  the  United  States."  The  argument  runs:    The 


charter  is  to  be  read  as  of  the  time  of  its  ratifica- 
tion (August  15,  1936)  .  At  that  time  the  only 
lawful  method  of  executing  a  tribal  oil  lease  was 
by  public  auction  (Act  of  May  29,  1924,  43  Stat. 
244,  25  U.S.C.  398) .  The  charter  did  not  expressly 
modify  this  method  of  making  leases.  Therefore, 
it  is  argued,  the  method  was  incorporated  under 
the  terms  of  the  language  above  quoted  and  be- 
came in  effect  part  of  the  charter.  If  this  was  the 
case,  then  nothing  in  the  1938  act  modifies  that 
situation  and  the  tribal  council  is  still  unable  to 
act  in  the  issuance  of  oil  leases  except  through  the 
traditional  method  of  public  auction. 

This  argument  appears  to  me  to  have  two  fatal 
weaknesses.  In  the  first  place,  the  statutory  require- 
ment of  lease  by  auction  which  was  in  force  in 
1936  was  not  a  limitation  upon  the  power  of  tribal 
councils  but  was  rather  a  limitation  upon  the 
power  of  the  Secretary  of  the  Interior  to  execute 
oil  leases  covering  tribal  lands.  Therefore  it  cannot 
accurately  be  said  that  the  tribal  charter  laid  upon 
the  council  a  limitation  as  to  method  of  nego- 
tiation which  Congress  had  not  laid  upon  tribal 
councils.  A  second  weakness  in  this  argument  is 
that  it  fails  to  recognize  that  in  1936  the  law  re- 
lating to  Secretarial  leases  of  tribal  lands  (Act  of 
May  29,  1924,  43  Stat.  244,  25  U.S.C.  398)  had  al- 
ready been  modified  by  section  17  of  the  Indian 
Reorganization  Act  of  June  18,  1934  (48  Stat.  984, 
988,  25  U.S.C.A.  477).  Under  that  provision,  in- 
corporated tribes  were  granted  a  general  power  to 
dispose  of  tribal  property  by  lease.  The  tribal  char- 
ter then,  in  so  far  as  it  purported  to  confer  upon 
the  tribal  council  new  leasing  powers  not  formerly 
enjoyed,  would  defeat  its  own  purpose  if  it  in- 
corporated by  reference  statutes  which  had  been 
modified  by  the  act  of  June  18,  1934.  I  am  con- 
strained, therefore,  to  hold  that  the  tribal  charter 
in  this  case  granted  a  general  power  to  lease  with- 
out reference  to  the  auction  restrictions  contained 
in  the  act  of  May  29,  1924.  The  tribal  charter 
having  conferred  such  a  general  power,  the  tribal 
council  was  thereafter  authorized  to  execute,  as  it 
did  execute,  a  lease  to  a  member  of  the  tribe  ne- 
gotiated without  public  auction. 

Having  reached  the  conclusion  that  the  tribal 
council  was  legally  authorized  to  execute  the  lease 
which  it  did  in  fact  execute  and  which  is  now  be- 
fore the  Department  for  approval,  I  find  it  un- 
necessary to  consider  at  this  time  the  further  ques- 
tion whether  the  tribal  council  was  in  fact  under 
a  duty,  by  reason  of  the  provisions  of  the  tribal 
constitution  and  charter,  to  grant  a  preference  to 
members  of  the  tribe  before  making  any  lease  to  a 
nonmember.  This  question  involves  issues  of  con- 
siderable complexity.  I  shall  be  glad  to  give  fur- 
ther consideration  to  this  question,  if  necessary.  I 
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do  not,  however,  feel  justified  in  delaying  a  dispo- 
sition of  the  present  case  pending  the  determina- 
tion of  that  question,  since  in  any  event  it  is 
clear,  in  my  opinion,  that  the  Blackfeet  Council 
had  power  to  execute  the  lease  which  it  did  execute 
in  this  case. 

There  is  no  question  of  a  rescission  by  the  tribal 
council  of  the  approval  which  it  has  given  to  the 
lease  now  in  question.  What  has  happened  is 
simply  the  common  situation  of  an  outvoted  minor- 
ity on  a  tribal  council  appealing  to  this  office  to 
support  its  minority  position.  The  three  tribal 
delegates  who  presented  their  views  before  this 
office  comprised  two  members  who  had  voted 
against  approval  of  this  lease  and  one  member  who 
had  refrained  from  voting.  According  to  their  ac- 
count, the  original  vote  in  the  13-member  council 
was  approximately  seven  or  eight  in  favor  of  the 
lease  and  three  opposed.  There  has  been  no  re- 
scission of  its  action  by  the  Blackfeet  council.  The 
equities  of  the  case  call  for  approval  of  the  pend- 
ing lease. 

Since  the  agreement  of  the  tribal  council  as 
lessor  and  the  lessee,  on  the  terms  of  this  lease,  and 
the  execution  of  the  lease,  subject  to  departmental 
approval,  favorable  oil  developments  have  occurred 
in  nearby  territory.  Had  the  developments  in 
nearby  territory  been  unfavorable  and  had  the 
lessee,  or  a  minority  group  in  a  lessee  association, 
asked  us  to  release  them  from  the  obligations  of 
their  contract  because  of  such  unfavorable  de- 
velopments we  would  not  be  justified  in  doing  so. 
We  would  be  equally  unjustified,  I  think,  in  dis- 
approving a  lease  at  the  request  of  the  lessor  or  a 
minority  group  thereof,  where  favorable  external 
developments  have  occurred.  Having  made  their 
contract,  lessor  and  lessee  alike  should  be  held  to 
its   terms. 

If,  as  the  tribal  delegates  assert,  the  execution 
of  oil  leases  to  tribal  members  without  public  auc- 
tion is  giving  rise  to  tribal  dissatisfaction  then  it  is. 
of  course,  within  the  power  of  the  tribe  to  amend 
its  constitution  so  as  to  forbid  such  leases.  In  my 
opinion  this  Department  ought  to  approve  such 
an  amendment  if  it  is  adopted  by  the  Indians. 
Furthermore,  even  in  the  absence  of  any  such 
amendment,  the  tribal  council,  as  was  suggested  by 
Acting  Solicitor  Kirgis  in  his  memorandum  of 
March  16,  1939,  "might  require  bidding  upon  oil 
and  gas  leases  in  order  to  estimate  a  reasonable 
bonus  and  nevertheless  give  preference  to  its  own 
members  in  the  securing  of  the  lease."  It  is  possible 
that  some  such  alteration  of  procedure  would 
permit  the  tribe  to  secure  the  advantages  of  com- 
petitive bidding  while  continuing  to  maintain  the 
principle  of  Indian  preference.  At  least,  these  are 


matters  that  should  have  further  consideration  by 
the  Blackfeet  Council. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:  June  9,  1941. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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e: 


Authority  of  the  Secretary  of  the  Interior  or 
the  Shoshone  Tribe  to  authorize  deferment 
of  reimbursement  of  the  Shoshone  Judg- 
ment Fund,  used  for  land  purchase  for  the 
Shoshone  and  Arapaho  Tribes  under  the  act 
of  July  27,  1939  (53  Stat.  1128),  by  apply- 
ing joint  funds  of  the  Shoshone  and  Arapaho 
Tribes  to  other  purposes  than  reimburse- 
ment. 
livid:  Neither  the  Secretary  of  the  Interior  nor  the 
Shoshone  Tribe  may  authorize  deferment 
of  reimbursement  from  the  joint  funds  of 
the  Shoshone  and  Arapaho  Tribes  of  so 
much  of  the  Shoshone  Judgment  Fund  as 
was  used  for  land  purchase  for  the  Shoshone 
and  Arapaho  Tribes  under  the  act  of  July 
27,  1939  (53  Stat.  1128),  since  the  act  re- 
quires   prompt    reimbursement. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

A  question  in  connection  with  the  reimburse- 
ment of  the  Shoshone  Judgment  Fund  pursuant  to 
section  6  of  the  act  of  July  27,  1939  (53  Stat. 
1128),  has  been  referred  to  me  for  an  opinion. 
The  question  is  whether  any  discretion  rests  with 
you  or  with  the  Shoshone  Tribe  of  the  Wind  River 
Reservation  to  apply  any  part  of  the  joint  funds 
of  the  Shoshone  and  Arapaho  Tribes  of  that  res- 
ervation, or  the  accruals  thereto,  to  any  purpose 
other  than  the  reimbursement  to  the  Shoshone 
Judgment  Fund  of  the  amount  expended  in  the 
purchase  of  land  for  the  benefit  of  both  tribes, 
until  complete  reimbursement  of  the  sum  ex- 
pended has  been  made. 
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Section  3  of  the  act  of  July  27,  1939,  makes 
available  for  land  purchase,  upon  the  request  of 
the  tribe  and  with  the  approval  of  the  Secretary  of 
the  Interior,  a  part  of  the  Shoshone  Judgment 
Fund  not  to  exceed  one  million  dollars.  Section 
6  of  that  act  provides  that  expenditures  from  this 
fund 

"shall  be  reimbursed  with  interest  at  4  per- 
centum  per  annum  to  the  Shoshone  Tribe  of 
Indians  of  the  Wind  River  Reservation  from 
joint  funds  to  the  credit  of  the  Shoshone  and 
Arapaho  Tribes  of  the  Wind  River  Reserva- 
tion or  from  future  accruals  to  said  joint  fund, 
as  and  when  said  funds  accrue." 

The  section  also  provides  that  lands  purchased 
shall  be  taken  in  trust  for  both  of  the  tribes  of 
the  reservation  and  shall  receive  the  approval  of 
both  tribal  councils. 

Both  councils  have  now,  by  a  resolution  of  May 
8,  1941,  requested  a  per  capita  payment  of  $12  a 
head  to  the  Indians  of  both  tribes  out  of  the  avail- 
able balance  of  the  joint  funds  designated  "Pro- 
ceeds of  Labor,  Shoshone  and  Arapaho  Indians, 
Wyoming."  The  resolution  then  states  that  the 
Shoshone  Tribe  defers  the  application  of  these 
funds  to  the  reimbursement  of  the  Shoshone  Judg- 
ment Fund  to  the  extent  of  the  amount  required 
to  make  the  per  capita  payment.  The  Shoshone 
Indians,  supported  by  the  attorneys  for  the  tribe, 
assert  that  they  are  privileged  to  waive  the  pro- 
visions of  the  statute  for  reimbursement  of  the 
judgment  fund  since  it  is  a  statute  enacted  for  their 
benefit. 

It  is  my  opinion  that  there  is  no  authority  to 
pay  out  for  another  purpose  the  joint  funds  of  the 
two  tribes  so  long  as  expenditures  from  the  Sho- 
shone Judgment  Fund  have  not  been  reimbursed. 
My  reason  is  that  the  statutory  direction  for  re- 
imbursement is  mandatory.  The  statute  provides 
that  expenditures  "shall  be  reimbursed  with  in- 
terest". This  makes  reimbursement  obligatory  and 
a  matter  of  the  promptest  attention,  since  delay  in 
reimbursement  would  create  an  interest  charge 
against  the  joint  funds  of  the  two  tribes  and  thus 
be  inconsistent  with  the  proper  guardianship  of 
the  funds.  The  necessity  for  prompt  reimburse- 
ment is  emphasized  in  the  statute  which  provides 
that  reimbursement  out  of  accruals  to  the  joint 
funds  shall  be  paid  "as  and  when  said  funds 
accrue". 

Since  the  intent  of  the  statute  is  to  require  re- 
imbursement from  the  joint  funds  as  soon  as  the 
need  exists  and  the  funds  are  available,  neither 
the  Shoshone  Tribe  nor  the  Shoshone  and  Arapaho 
Tribes  together  could  authorize  a  diversion  of  the 


joint  funds,  when  the  need  for  reimbursement 
existed,  or  otherwise  waive  the  statutory  require- 
ment. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:   June   11,   1941. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Agreement  Between  City  of  Phoenix 
and  U.S.  on  Behalf  of  Ft.  McDowell- 
Technical  Questions 

June  IS,  1941. 

Memorandum  for  the   Commissioner 
of  Indian   Affairs: 

I  am  returning  the  attached  letter  to  Geraint 
Humpherys,  District  Counsel,  concerning  the  pro- 
posed agreement  between  the  City  of  Phoenix  and 
the  United  States  on  behalf  of  the  Ft.  McDowell 
Indian  Community  for  reconsideration  of  certain 
points  made  in  the  letter. 

The  first  condition  placed  on  the  approval  of 
the  form  of  the  agreement  is  that  a  provision  be 
inserted  requiring  the  payment  of  all  income  under 
the  agreement  to  the  tribal  treasurer  for  deposit 
by  him  in  the  tribal  depository.  If  the  agreement 
were  executed  by  the  tribe  under  its  powers  in  its 
constitution  and  charter,  I  would  have  no  doubt 
that  the  proper  course  would  be  payment  of  the 
income  to  the  tribal  treasurer.  However,  this  agree- 
ment is  entered  into  by  the  United  States  on  behalf 
of  the  tribe  and  executed  by  the  superintendent. 
The  payments  are  for  the  use  of  the  land  under  a 
permit  to  be  granted  by  the  Secretary  of  the  In- 
terior under  authority  of  the  act  of  February  15, 
1901.  I  consider  it  doubtful  whether  the  Depart- 
ment can  authorize  payments  accruing  from  such 
a  permit  and  under  such  an  agreement  to  be  made 
to  the  tribal  treasurer.  In  view  of  the  urgency  in 
the  consideration  of  this  agreement,  I  propose 
that  no  provision  for  payment  to  the  tribal  trea- 
surer be  required  unless  your  office  recommends 
further  study  by  this  office  of  the  authority  for 
such   action. 

However,  the  provisions  now  in  the  contract  for 
making  payments  are  not  adequate  and  uniform. 
I  suggest  that  each  paragraph  relating  to  the  pay- 
ment of  funds  be  modified  to  provide  for  payment 
to  the  superintendent  on  behalf  of  the  Ft.  Mc- 
Dowell   Mohave-Apache    Indian    Community. 

The  second  paragraph  of  the  letter  suggests  that 
there  is  no  conflict  between  section  5  (b)  2  of  the 
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tribal  charter  and  the  procedure  for  issuing  the 
revocable  permit  under  the  1901  act  because  such 
permits  do  not  convey  any  interest  in  land.  The 
true  reason  why  such  conflict  does  not  exist  is 
that  section  5  (b)  2  applies  to  contracts  "made  by 
the  Community"  under  the  charter  while  the  per- 
mit is  made  by  the  Secretary  of  the  Interior  under 
express  statute.  The  fact  that  a  permit  conveys  no 
interest  in  land  is  immaterial  as  the  commu- 
nity council  must  in  any  case  consent  to  the 
permit  as  a  disposition  of  land  under  Article  IV, 
section  1  (a) ,  of  the  constitution.  I  recommend 
that  the  latter  part  of  the  second  paragraph  be- 
ginning "which  act"  be  omitted  and  that  the  fol- 
lowing sentence  be  inserted: 

"Since  the  permit  will  be  granted  by  the 
Secretary  of  the  Interior,  the  limitations  on 
tribal  action  in  section  5  (b)  2  of  the  tribal 
charter  do  not  apply." 

The  agreement  provides  no  place  for  indicating 
tribal  consent  or  authorization  for  its  execution.  I 
suggest  that  the  letter  require  the  inclusion  in  the 
agreement  of  the  following  clause  at  the  end  of 
the  recitation  of  "whereas"  clauses: 

"Whereas,  the  Council  of  the  Ft.  McDowell 
Mohave-Apache  Indian  Community  has  con- 
sented to  this  agreement  and  authorized  its 
execution  by  the  superintendent  on  behalf  of 
the  tribe  in  a  resolution  dated   " 

The  space  for  signature  of  the  agreement  does 
not  conform  with  the  terms  of  the  agreement  since 
the  signing  party  is  shown  to  be  the  United  States 
of  America  instead  of  the  United  States  of  America 
for  and  on  behalf  of  the  Ft.  McDowell  Mohave- 
Apache  Indian   Community. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Indian-Made  Store  Advertisement 

Regarding  Moccasins  Manufactured 

by  Shoe  Company— Unfair  Trade 

Practices  Question 

June  21,  1941. 

Memorandum  for  Mr.  d'Harnoncourt, 
General  Manager,  Indian  Arts 
and  Crafts  Board. 

Consideration   has   been  given   to   the   proposed 
notice    to   Abram   Davega,    vice   president   of   the 


Davega  Stores,  Inc.,  New  York  City,  concerning 
the  advertisement  for  sale  as  "Indian-made"  and 
"Wigwam  Indian-made"  of  a  leather  moccasin 
manufactured  by  the  Moose  River  Shoe  Company 
of  Old  Town,   Maine. 

There  is  enclosed  for  your  information  a  memo- 
randum dated  June  16  in  which  the  conclusion  is 
reached  that  the  corporation,  as  well  as  its  vice 
president,  has  not  only  violated  section  6  of  the 
act  of  August  27,  1935  (49  Stat.  891) ,  but  that  the 
manner  in  which  the  moccasins  have  been  adver- 
tised constitutes  an  unfair  trade  practice  prohibited 
by  section  45,  title  15,  United  States  Code.  I  am 
in  agreement  with  these  conclusions  and  suggest 
separate  notices  by  registered  mail  with  return  re- 
ceipt requested  to  Mr.  Davega  and  to  the  cor- 
poration. Drafts  of  notices  have  been  prepared  and 
are  submitted  for  your  consideration. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Departmental  Review  of  Tribal 
Ordinances 

July  28,  1941. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  consideration  given  to  the  attached  two  Lac 
tin  Flambeau  ordinances  was  so  insufficient  both  in 
procedure  and  in  substance  that  the  Chief  of  the 
Indian  Law  Division  of  this  office  has  called  it  to 
my  attention.  One  ordinance  attempts  to  make  it 
unlawful  under  State  law  for  nonmembers  of  the 
Lac  du  Flambeau  Band  to  spear  fish  or  to  hunt 
game  at  any  time  within  the  reservation.  The  other 
ordinance  authorizes  State  officials  to  arrest  offend- 
ers against  the  ordinance  on  the  reservation  and  to 
prosecute  them  in  State  courts.  The  proposed 
letter  to  the  President  of  the  Tribal  Council  states 
that  no  action  is  necessary  on  the  first  ordinance 
and  that  there  is  no  cause  for  rescission  of  the  sec- 
ond. Both  of  these  ordinances  should  have  been 
rescinded,  in  my  opinion. 

These  ordinances  were  received  in  this  office  on 
July  21,  being  one  day  after  the  expiration  of  the 
review  period.  Since  the  ordinances  were  adopted 
by  the  council  on  April  21,  the  time  limit  expired 
on  July  20.  This  fact  was  apparently  not  appre- 
ciated in  the  Indian  Office,  since  the  deadline  indi- 
cated on  the  "special"  tag  was  July  28,  being  90 
days  from  the  approval  by  the  superintendent.  The 
provision  for  a  90-day  review  period  in  the  Lac  du 
Flambeau  Constitution  is  the  standard  form  which 
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uniformly  provides  that  the  review  period  extends 
from  the  date  of  enactment. 

This  handling  of  these  ordinances  is  disappoint- 
ing after  the  number  of  years  of  experience  in  the 
review  of  ordinances  and  after  the  repeated  re- 
quests from  this  office  and  from  the  Assistant  Sec- 
retary asking  that  ordinances  reach  the  Depart- 
ment a  reasonable  time  before  the  expiration  of 
the  review  period.  I  call  your  attention  particularly 
to  the  memorandum  from  the  Assistant  Secretary 
on  this  subject  of  May  15,  1940,  and  the  recent 
memorandum  from  Mr.  Flanery  on  July  9,  1941, 
in  which  he  asks  for  an  allowance  of  10  days,  at 
least,  for  review  of  an  ordinance  in  the  Depart- 
ment. It  appears  to  be  essential  to  devise  some 
method  by  which  reasonable  review  may  be  per- 
mitted the  Department.  My  suggestion  would  be 
that  the  ordinance  be  marked  "special"  at  the  time 
of  its  arrival  in  the  Indian  Office  and  that  not  only 
the  date  of  the  expiration  of  the  review  period  be 
indicated  but  also  the  latest  date  for  consideration 
of  the  ordinance  in  the  Indian  Office. 

As  to  the  merits  of  these  ordinances,  it  is  plain 
that  they  attempt  to  create  an  offense  under  State 
law.  Both  ordinances  are,  therefore,  beyond  the 
power  of  the  tribal  council,  since  the  council  can- 
not enact  laws  for  the  State.  Moreover,  the  first 
ordinance  is  technically  bad  for  lack  of  definition 
of  the  punishment,  for  it  provides  only  that  an 
offender  shall  be  punished  under  chapter  29  of 
the  Wisconsin  Statutes.  This  chapter,  in  the  1939 
compilation,  contains  100  subdivisions.  None  of 
these  subdivisions  is  applicable,  since  the  offense 
defined  by  the  council  is  not  an  offense  under 
State  law. 

There  are  several  ways  by  which  the  tribal 
council  can  accomplish  much  of  its  apparent  ob- 
jective. One  way  is  to  make  its  own  law  pro- 
hibiting fishing  and  hunting  by  nonmembers,  to 
be  enforced  through  removal  of  the  offender  from 
the  restricted  lands  of  the  reservation.  If  the  offend- 
er is  also  violating  State  law,  as  by  fishing  or 
hunting  out  of  season,  the  offender  may  also  be 
turned  over  to  the  State  authorities  for  prosecution 
under  State  law,  as  indicated  in  the  Law  and  Order 
Regulations  (25  CFR  161.2).  The  tribal  council 
may  also  invite  the  State  officers  to  enforce  the 
existing  State  laws  more  rigidly  on  the  reservation 
against  nonmembers,  and  they  may  petition  the 
legislature  to  prohibit  fishing  and  hunting  by  white 
persons  within  the  reservation,  in  order  that  a 
complete  prohibition  may  be  enforced  by  State 
law.  Furthermore,  the  tribal  council  may  take  ad- 
vantage of  the  State  law  penalizing  as  a  criminal 
trespass  the  hunting  on  privately  owned  lands 
which  are  posted  by  the  owner  in  the  manner  pro- 
vided in  section  348.386  of  the  1939  Statutes.  The 


tribal  council  may  provide  for  the  posting  of  tribal 
lands  against  hunting,  in  the  manner  specified  by 
the  statute,  and,  with  the  permission  of  the  in- 
dividual owners,  allotted  land  could  also  be  so 
posted.  Thereafter,  if  nonmembers  hunted  on  such 
lands,  they  could  be  prosecuted  in  the  State  courts 
under  the  statute  referred  to. 

While  the  ordinances  cannot  be  rescinded,  the 
Department  can  urge  the  tribal  council  to  repeal 
the  ordinances  on  the  ground  that  they  are  ineffec- 
tive and  can  point  out  to  the  council  the  type  of 
possible  actions  which  I  have  indicated.  Any  ordi- 
nances adopted  to  prohibit  nonmembers  from 
fishing  or  hunting  within  the  reservation  under 
pain  of  removal  from  the  Indian  lands  would  be 
adopted  under  subsection  (j)  of  section  1  of  Ar- 
ticle VI  of  the  constitution.  All  ordinances  which 
the  tribal  council  may  adopt,  placing  restrictions 
and  obligations  upon  nonmembers,  are,  under  the 
constitution,  subject  to  review  by  the  Department. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Application   of   State  Income 

Tax  Laws  to  Indian  Employee 

of  Federal  Government 


July  30,  1941. 


Syllabus 


Re:  Applicability  of  the  State  income  tax  law 
to  the  compensation  received  from  the  Fed- 
eral Government  by  Indian  employees  re- 
siding on  Indian  reservations. 
Held:  (1)  The  Public  Salary  Tax  Act  of  April 
12,  1939  (53  Stat.  574)  does  not  constitute 
consent  to  the  application  of  State  income 
tax  laws  to  the  compensation  of  Federal 
employees  who  are  Indians  residing  on  In- 
dian reservations  as  that  law  consents  to 
taxation  by  "any  duly  constituted  taxing 
authority  having  jurisdiction  to  tax  such 
compensation,"  which  authority  in  the  case 
of  such  Indians  is  not  the  State  but  the 
tribe. 

(2)  The  theory  of  recent  decisions  of  the 
Supreme  Court  that  the  taxation  by  the 
States  of  the  compensation  of  Federal  em- 
ployees creates  no  interferences  with  or 
burden  upon  the  Federal  Government  is  not 
applicable  to  the  taxation  by  the  States  of 
the  Federal  compensation  to  Indian  em- 
ployees on   Indian   reservations,  whose  em- 
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ployment  is   part   of  a   Federal   purpose  of 
Indian    advancement. 

Memorandum  for  the  Co?nmissioner 
of  Indian  Affairs: 

Reference  is  made  to  Assistant  Commissioner 
Zimmerman's  letter  to  William  A.  Brophy,  Special 
Attorney  for  the  Pueblo  Indians,  dated  December 
19,  1940,  concerning  the  question  whether  the 
State  of  Arizona  may  subject  to  its  income  tax 
statute  income  which  Indians  residing  on  Indian 
reservations  receive  from  employment  by  the  Fed- 
eral Government.  This  problem  presents  three 
questions: 

1.  The  taxation  by  the  several  States  of  the 
income  of  Federal  employees. 

2.  The  taxation  by  the  several  States  of  the 
income  of  Indians  residing  on  Indian  res- 
ervations. 

3.  The  taxation  by  the  several  States  of  the 
salary  received  by  Indians  residing  on  In- 
dian reservations  from  the  Federal  Govern- 
ment. 

1.  The  Public  Salary  Tax  Act  of  April  12,  1939 
(53  Stat.  574) ,  provides  in  section  4  as  follows: 

"The  United  States  hereby  consents  to  the 
taxation  of  compensation,  received  after  De- 
cember 31,  1938,  for  personal  service  as  an 
officer  or  employee  of  the  United  States,  any 
Territory  or  possession  or  political  subdivision 
thereof,  the  District  of  Columbia,  or  any 
agency  or  instrumentality  of  any  one  or  more 
of  the  foregoing,  by  any  duly  constituted  tax- 
ing authority  having  jurisdiction  to  tax  such 
compensation,  if  such  taxation  does  not  dis- 
criminate against  such  officer  or  employee  be- 
cause of  the  source  of  such  compensation." 

Pursuant  to  that  provision,  an  exemption  can  no 
longer  be  claimed  for  salary  of  Federal  employees 
on  the  mere  basis  of  such  employment  by  the  Fed- 
eral Government. 

2.  The  power  of  the  several  States  to  tax  In- 
dians depends  on  the  extent  of  the  States'  general 
jurisdiction  over  such  Indians.  State  laws  are  not 
applicable  to  tribal  Indians  on  an  Indian  reserva- 
tion except  where  Congress  has  expressly  provided 
that  State  laws  shall  apply.  (See  Worcester  v. 
Georgia,  6  Pet.  515  (1832);  United  States  v. 
Kagama,  118  U.S.  375  (1886)  .  )  It  follows  that  In- 
dians and  Indian  property  on  an  Indian  reserva- 
tion are  not  subject  to  State  taxation  except  by 
virtue    of    express    authority    conferred    upon    the 


States  by  act  of  Congress.  (See  Surplus  Trading  Co. 
v.  Cook,  281  U.S.  647,  650;  Handbook  of  Federal 
Indian  Law,  vol.  IV,  ch.  13,  sec.  1,  p.  1.) 

3.  As  there  are  no  Federal  statutes  specifically 
authorizing  the  several  States  to  tax  the  income  of 
such  Indians,  the  remaining  question  is  whether 
the  Public  Salary  Tax  Act  of  1939  constitutes  such 
consent  of  Congress  in  the  case  of  Indians  em- 
ployed by  the  Federal  Government.  In  my  opinion, 
both  the  wording  of  the  act  and  its  intent  lead  to 
the  conclusion  that  it  does  not  subject  to  State 
taxation  the  income  of  Indians  on  Indian  reserva- 
tions received  from  the  Federal  Government  or  any 
agency  thereof. 

It  may  be  assumed  that  the  designation  in  the 
act  of  "an  officer  or  employee  of  the  United  States" 
is  broad  enough  to  cover  any  officer  or  employee, 
including  an  Indian  one.  This  would  be  consis- 
tent with  the  opinion  of  the  Supreme  Court  in 
Superintendent  v.  Commissioner,  295  U.S.  418, 
holding  that  a  Federal  internal  revenue  measure 
applying  to  all  persons  includes  Indians.  However, 
the  act  subjects  the  compensation  of  employees  to 
taxation,  not  by  the  States,  specifically,  but  by 
any  "taxing  authority  having  jurisdiction  to  tax 
such  compensation."  This  must  mean  the  taxing 
agency  which  would  have  the  requisite  jurisdic- 
tion to  tax  the  income  of  the  individual  but  for 
the  historic  judicial  exemption  of  the  income  of 
Government  employees. 

There  is  no  doubt  that  the  State  is  a  "taxing 
authority  having  jurisdiction  to  tax"  the  compen- 
sation of  white  persons  on  Indian  reservations  as 
such  persons  and  their  property  are  subject  to 
State  law,  including  State  tax  laws.  Thomas  v.  Gay, 
169  U.S.  264.  The  result  of  the  1939  act  is  that 
the  State  may  tax  the  income  from  the  Federal 
Government  of  white  employees  on  Indian  reserva- 
tions. The  State  is  also  a  taxing  authority  having 
jurisdiction  to  tax  the  income  of  Indians  not  on 
Indian  reservations.  United  States  v.  Porter,  22  F. 
(2d)  365  (CCA.  9th,  1927).  However,  the  tax- 
ing authority  having  jurisdiction  to  tax  the  income 
of  Indians  on  Indian  reservations  is  not  the  State 
but  the  tribe.  The  authority  of  the  tribe  to  levy 
taxes  upon  members  has  been  recognized  in  many 
tribal  constitutions  and  decisions  of  this  office. 
55  I.D.  46;  Memo.  Sol.  I.D.,  February  17,  1939. 
The  Public  Salary  Tax  act  serves  to  remove  any 
objection  to  a  tribal  income  tax  on  a  member  on 
the  ground  his  income  is  derived  from  the  Federal 
Government. 

My  conclusion  also  finds  support  in  the  intent  of 
the  act,  as  shown  by  the  circumstances  surrounding 
its  passage.  In  two  cases  handed  down  March  27, 
1939,  the  Supreme  Court  held  that  a  State  could 
tax  the  compensation  of  a  Federal  employee,  other- 
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wise  subject  to  the  jurisdiction  of  the  State:  Graves 
v.  New  York  ex  rel.  O'Keefe,  306  U.S.  466;  Utah 
State  Tax  Commission  v.  Van  Colt,  306  U.S.  511. 
These  decisions  enlarged  a  holding  in  1938  that 
the  United  States  could  tax  the  salary  of  an  em- 
ployee of  the  Port  of  New  York  Authority.  Helver- 
ing  v.  Gerhardt,  304  U.S.  405.  The  theory  of  these 
decisions  was  that,  unless  Congress  indicated  other- 
wise, a  tax  by  the  State  upon  the  salary  of  Federal 
employees  had  no  significant  effect  on  the  Federal 
Government  and  hence  laid  no  unconstitutional 
burden  on  the  Government.  In  order  to  show  its 
consent  to  this  theory  and  to  provide  mutuality 
in  removing  exemptions,  Congress  passed  the  Pub- 
lic Salary  Tax  Act  which  provided  for  taxing 
State  employees  as  well  as  permitting  the  States  to 
tax  Federal  employees. 

The  theory  of  the  decisions  and  the  purpose  of 
the  act  do  not,  however,  apply  to  the  employment 
of  Indians  on  reservations  by  the  Government. 
Since  the  act  of  June  30,  1834  (4  Stat.  735),  Con- 
gress has  passed  numerous  special  acts  and  placed 
provisions  in  treaties  seeking  to  foster  the  employ- 
ment of  Indians  in  the  Indian  Service  as  a  means 
of  advancing  the  material  and  intellectual  well- 
being  of  the  Indian  and  his  tribe.  The  income 
from  such  employment  is  more  analogous  to  the 
income  from  property  furnished  by  the  Govern- 
ment or  under  its  protection  than  to  income  of 
Federal  employees  generally,  in  that  its  taxation 
by  the  State  is  taxation  of  a  means  used  by  the 
Government  to  effect  a  Federal  purpose.  In  the 
absence  of  express  congressional  direction,  there- 
fore, I  cannot  hold  such  income  to  be  subject  to 
State   taxation. 

It  is  true  that  the  constitution  of  the  State  of 
Arizona  prohibits  in  section  5  of  its  article  XX  the 
taxation  of  "any  lands  or  other  property  within 
an  Indian  reservation  owned  or  held  by  any  In- 
dian." Thus  it  is  mute  on  the  question  of  imposing 
a  tax  on  Indians  residing  on  a  reservation  on  the 
basis  of  their  income,  which  tax,  while  not  in  my 
opinion  properly  speaking  an  excise  tax,  is  not  a 
tax  on  property  either.  Yet,  it  is  clear  that  there 
is  no  need  for  an  express  exemption  in  the  consti- 
tution or  the  laws  of  the  State  in  order  to  preclude 
it  from  taxing  an  Indian  residing  on  a  reserva- 
tion on  the  basis  of  his  income  from  work  therein. 

I  therefore  conclude  that  the  State  of  Arizona 
has  no  power  to  subject  Indians  residing  on  an 
Indian  reservation  located  within  that  State  to  the 
Arizona  income  tax  statutes  by  reason  of  the  salary 
which  such  Indians  receive  as  employees  of  the 
Federal   Government. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Yankton  Indian   Reservation- 
Application  of  Act  of  June  27, 
1934  Re  Liouor 


August  7,  1941. 


Syllabus 


Re:  Application  of  the  act  of  June  27,  1934  (48 
Stat.  1245)  ,  to  the  Yankton  Indian  Reser- 
vation. 
Held:  I.  The  act  of  June  27,  1934  (48  Stat.  1245), 
removing  the  operation  of  the  Indian  liquor 
laws  from  former  Indian  lands  applies  only 
to  such  lands  outside  the  exterior  bound- 
aries of  Indian  reservations. 
2.  Since  the  cession  agreement  of  1892  with 
the  Yankton  Indians,  ratified  in  1894  (28 
Stat.  314),  did  not  cede  and  separate  from 
the  reservation  a  designated  part,  the  scat- 
tered unallotted  lands  ceded  by  that  agree- 
ment and  alienated  fee  patented  lands  re- 
main within  the  exterior  boundaries  of  the 
reservation  and  are,  therefore,  not  released 
from  the  Indian  liquor  laws  by  the  1934 
act. 

Memorandum   for  the   Commissioner 
of  Indian  Affairs: 

A  question  of  the  proper  interpretation  of  the 
act  of  June  27,  1934  (48  Stat.  1245),  modifying 
the  operation  of  the  Indian  liquor  laws  on  former 
Indian  lands,  and  its  application  to  the  Yankton 
Indian  Reservation  was  raised  by  the  attached 
letter  to  the  superintendent  of  the  Rosebud 
Agency.  The  purport  of  that  letter  was  to  authorize 
Dr.  Duggan,  under  the  authority  of  the  1934  act, 
to  introduce  liquor  into  the  town  of  Wagner  within 
the  original  boundaries  of  the  Yankton  Reserva- 
tion without  regard  to  the  Indian  liquor  laws. 
Because  of  the  importance  of  this  ruling  in  de- 
termining the  proper  application  of  the  1934  act 
to  the  Yankton  and  similar  reservations,  the  letter 
to  the  superintendent  was  held  for  an  opportunity 
for  full  consideration,  with  the  understanding  that 
there  was  no  immediate  necessity  for  acting  upon 
the  particular  case  discussed  in  the  letter. 

The  question  is  whether  the  former  Indian 
lands  within  the  boundaries  of  the  Yankton  Indian 
Reservation,  as  it  existed  at  the  time  of  the  agree- 
ment between  the  United  States  and  the  Yankton 
Sioux  Indians  of  December  31,  1892,  ratified  in 
1894  (28  Stat.  314),  are  relieved  from  the  prohi- 
bitions of  the  Indian  liquor  laws  by  the  1934  act. 
The  agreement  of  1897  ceded  to  the  United  States 
the  surplus  unallotted   lands  within   the  Yankton 
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Reservation,  as  created  by  the  treaty  of  April  19, 
1858  (11  Stat.  7143).  Article  XVII  of  the  agree- 
ment contained  the  following  prohibition  on  the 
sale  of  liquor  on  any  class  of  lands  within  the 
reservation: 

"No  intoxicating  liquors  nor  other  intoxi- 
cants shall  ever  be  sold  or  given  away  upon 
any  of  the  lands  by  this  agreement  ceded  or 
sold  to  the  United  States,  nor  upon  any  other 
lands  within  or  comprising  the  reservations 
of  the  Yankton  Sioux  or  Dakota  Indians  as  de- 
scribed in  the  treaty  between  the  said  Indians 
and  the  United  States,  dated  April  19th,  1858, 
and  as  afterwards  surveyed  and  set  off  to  the 
said  Indians  *    *    *." 

The  authority  of  Congress  to  make  such  a  jarohi- 
bition  and  its  continuing  application  to  the  surplus 
ceded  lands  of  the  reservation  were  upheld  in  the 
case  of  Perrin  v.  United  States,  232  U.S.  478  (1914) , 
and  no  further  cpiestion  as  to  the  application  of 
the  liquor  laws  to  the  Yankton  Reservation  arose 
until  the  passage  of  the  1934  act. 

The  precise  wording  of  the  1934  act  is  important. 
It  provides: 

"The  special  Indian  liquor  laws  shall  not 
apply  to  former  Indian  lands  now  outside  of 
any  existing  Indian  reservation  in  any  case 
where  the  land  is  no  longer  held  by  Indians 
under  trust  patents  or  under  any  other  form 
of  deed  or  patent  which  contains  restrictions 
against  alienation  without  the  consent  of  some 
official  of  the  United  States  Government: 
Provided,  liowever,  That  nothing  in  this  sec- 
tion shall  be  construed  to  discontinue  or  re- 
peal the  provisions  of  the  Indian  liquor  laws 
which  prohibit  the  sale,  gift,  barter,  exchange, 
or  other  disposition  of  beer,  wine,  and  other 
liquors  to  Indians  of  the  classes  set  forth  in 
the  act  of  January  30,  1897  (29  Stat.  L.  506), 
and  section  241  of  this  title." 

In  order,  therefore,  to  affirm  that  the  town  of  Wag- 
ner is  no  longer  covered  by  the  liquor  laws,  it  is 
necessary  to  hold  that  the  town  and  other  ceded 
lands  are  outside  an  existing  Indian  reservation. 
The  letter  to  the  superintendent  makes  this  hold- 
ing in  the  final  paragraph,  which  reads  as  follows: 

"In  view  of  all  the  circumstances  we  believe 
that  a  liberal  view  of  the  said  act  of  June  27, 
1934  would  justify  our  ruling  that  said  act 
modified  the  provisions  of  said  Art.  XVII  of  the 
Agreement  of  December  31,  1892  so  as  to 
release    the    fee-patented    lands    of    said    area 


from  the  necessity  of  obtaining  an  Indian 
country  permit  for  the  introduction  and  pos- 
session of  liquor  therein,  and  that  this  ruling 
will  be  considered  as  extending  to  fee-patented 
lands  outside  the  specific  agency  or  school  re- 
serves even  though  entirely  surrounded  by 
trust  allotments,  or  trust  allotments  together 
with  one  or  more  of  said  reserves.  We  therefore 
so  rule  and  accordingly  modify  the  view  ex- 
pressed on  our  letter  of  March  1,  1937." 

The  circumstances  which  influenced  the  Indian 
Office  decision  are  the  large  amount  of  reservation 
land  which  has  been  fee  patented  and  the  existence 
of  towns  within  the  reservation.  These  circum- 
stances may  be  persuasive  in  reaching  an  adminis- 
trative conclusion,  but  I  cannot  agree  with  the 
conclusion  as  a  matter  of  law. 

The  agreement  of  1892  provided  for  the  sale  of 
such  lands  within  the  reservation  as  were  not  al- 
lotted or  used  for  designated  purposes.  It  did  not 
provide  for  the  sale  of  a  particular  designated  part 
of  the  reservation.  The  act  should  be  distinguished 
from  other  cession  acts  which  ceded  a  definite  part 
of  the  reservation  and  treated  the  remaining  area 
as  a  diminished  reservation.  The  lands  allotted 
on  the  Yankton  Reservation  were  scattered  over 
all  the  reservation,  as  may  be  seen  from  the  at- 
tached map,  prepared  in  1933  or  1934,  showing 
these  allotments  still  restricted.  Since  the  1892 
agreement  there  has  been  no  redefinition  by  Con- 
gress of  the  Yankton  Reservation  nor  determina- 
tion that  the  reservation  no  longer  exists.  On  the 
contrary,  the  reservation  was  referred  to  as  a  still 
existing  unit  in  the  acts  of  April  29,  1920  (41  Stat. 
1468),' and  June   11,    1932    (47  Stat.  300). 

In  the  case  of  allotted  reservations  it  is,  of  course, 
a  common  fact  that  lands  within  the  boundaries  are 
unrestricted  in  greater  or  lesser  quantity.  Where 
a  large  quantity  becomes  unrestricted,  reason  may 
exist  for  changing  the  boundaries  of  the  reserva- 
tion under  congressional  authority.  Without  con- 
gressional sanction,  I  know  of  no  administrative 
authority  to  decide  at  what  time  and  to  what  extent 
a   reservation   shall   be   considered   reduced. 

The  legislative  history  and  purpose  of  the  1934 
act  show  that  the  term  "outside  of  any  existing 
Indian  reservation"  intended  to  mean  outside  of 
any  existing  Indian  reservation  and  did  not  mean 
outside  of  any  remaining  restricted  lands  within  a 
reservation.  As  the  bill  was  originally  introduced 
it  contained  the  additional  proviso  that  "all  land 
within  the  exterior  boundaries  of  an  existing  or 
subsequently  established  Indian  reservation  shall 
be  subject  to  all  Indian  liquor  laws  existing  or 
hereafter  provided  by  Congress."  The  omission  of 
this  clause  indicates  an  intent  not  to  change  the 
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status  of  the  liquor  laws  within  the  boundaries  of 
reservations.  But  the  contract  between  lands  out- 
side of  the  reservation  and  those  within  the  bound- 
aries of  the  reservation  remains  apparent  from  the 
body  of  the  act. 

In  its  report  to  Congress  on  the  bill,  the  Depart- 
ment listed  the  Yankton  Reservation  with  13  other 
reservations  as  instances  where  Congress  had  pro- 
vided for  the  continuation  of  the  Indian  liquor 
laws  on  former  Indian  lands.  No  distinction  is 
made  in  this  list  between  the  reservations  where  a 
designated  part  was  ceded  and  removed  from  the 
reservation,  as  in  the  case  of  the  Rosebud,  Pine 
Ridge,  Standing  Rock,  and  Cheyenne  River  Reser- 
vations, and  those  reservations  where  the  ceded 
lands  were  scattered  among  the  allotted  lands  and 
the  reservation  boundaries  not  changed,  as  at  Fort 
Peck  and  Omaha.  The  listing  must  be  considered 
informative  and  not  determinative,  particularly 
since  the  Department  recommended  that  "all  lands 
within  the  exterior  borders  of  the  present  or  subse- 
quently established  Indian  reservations  should  be 
subject  to  the  Indian  liquor  laws." 

Amendatory  legislation  will  be  necessary  if  your 
office  determines  that  the  Indian  liquor  laws  should 
not  apply  to  former  Indian  lands  within  the 
boundaries  of  a  reservation  where  such  lands  pre- 
dominate over  the  remaining  Indian  lands. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Re  The  Intoxicating  Liquor  Traffic 
Among  Natives  in  Alaska 

August  14,  1941. 

George  W.  Folta,  Esq., 

Counsel  at  Large, 
Juneau,  Alaska. 

My  Dear  Mr.  Folta: 

With  a  letter  to  the  Commissioner  of  Indian 
Affairs  dated  June  24,  1941,  relative  to  the  intoxi- 
cating liquor  traffic  among  natives  in  Alaska,  Gen- 
eral Superintendent  Claude  M.  Hirst  enclosed  a 
copy  of  your  memorandum  of  June  17  to  Don 
Hagerty  in  which  the  following  paragraph  appears: 

"Pursuant  to  our  conversation  as  to  whether  the 
authority  to  establish  reservations  for  the  natives 
might  be  resorted  to  in  order  to  render  Sec.  241, 
et  seq.  of  Title  25,  U.S.C.A.  applicable,  and  thus 
curb  the  liquor  traffic  in  native  communities  along 
the  Yukon  and  other  rivers  and  Bristol  Bay,  I  have 
arrived  at   the  opinion,   upon   a   consideration   of 


available  authority,  that  should  a  reservation  be 
established  in  accordance  with  Sees.  2  and  7  of  the 
Indian  Reorganization  Act,  or  by  the  President, 
for  the  exclusive  use  and  occupancy  of  the  Indians 
under  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe,  the  statute  in  ques- 
tion would  apply.  United  States  v.  McGowan,  302 
U.S.  535." 

For  your  information  there  is  enclosed  herewith 
a  copy  of  an  opinion  of  this  Office  (M.  29147) 
dated  May  6,  1937  (56  I.D.  137),  approved  by  the 
Assistant  Secretary  of  the  Interior,  from  which  you 
will  see  that  Section  241  of  Title  25,  United  States 
Code,  is  not  considered  as  being  in  operation  in 
Alaska,  and  that  while  Congress  has  the  power  to 
extend  it  to  Alaska,  modifications  in  the  law  should 
be  made  to  make  it  practicable  of  enforcement 
there.  Said  opinion  indicated  that  Section  241  of 
Title  25,  United  States  Code,  being  a  general  law 
governing  Indian  country,  would  apply  to  Indian 
reservations  in  Alaska  were  it  not  for  the  fact  that 
Congress  had  passed  special  legislation  governing 
the  subject  of  the  sale  of  liquor  to  the  natives  of 
Alaska.  In  the  Act  of  April  13,  1934  (48  U.S.  Stat. 
583) ,  Congress  repealed  the  federal  Alaska  pro- 
hibition act  of  1917  and  granted  to  the  Alaska 
Territorial  Legislature  the  power  to  regulate  and 
control  the  liquor  traffic  in  that  territory.  In  the 
Act  of  March  12,  1937  (Alaska  Session  Laws  1937, 
Chapter  78,  pp.  167-180;  amended  in  1939  and 
1941) ,  the  Alaska  legislature  provided  for  the 
manufacture  and  sale  of  intoxicating  liquors  in  the 
territory  and  said  act  makes  provision  for  the  is- 
suance of  licenses  on  order  of  the  District  Court 
or  Judge  thereof;  also  the  power  of  revocation  for 
certain  causes  is  lodged  in  said  Judge. 

In  view  thereof,  the  establishment  of  Indian 
reservations  in  Alaska  does  not  of  itself  operate  to 
place  said  Section  241  into  effect  there.  Legislation 
would  be  necessary  to  accomplish  that,  and  sepa- 
rate, appropriate  special  legislation  for  Alaska 
should  be  framed  if  that  course  were  to  be  decided 
upon  rather  than  the  simple  extension  of  Section 
241  to  that  area.  At  present  at  least,  the  Indian 
Office  does  not  feel  justified  in  sponsoring  such 
special  legislation.  Therefore,  it  appears  that  to 
protect  the  Alaska  natives  from  intoxicating  li- 
quors, it  will  be  necessary  to  proceed  along  the 
following  lines:  first,  endeavor  to  secure  the  en- 
forcement of  the  existing  Alaska  territorial  laws  on 
the  subject,  including  those  provisions  providing  a 
penalty  for  the  sale  of  liquors  to  minors,  intoxi- 
cated persons,  and  habitual  drunkards;  second,  sug- 
gest to  those  who  do  not  desire  liquor  sold  in 
their  community  to  be  firm  in  declining  to  sign  the 
petitions  of  persons  or  firms  making  application 
for  permits  to  sell  liquors;  third,  to  continue  efforts 
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to  have  the  judges  refuse  or  revoke  liquor  licenses 
at  those  places  where  such  action  is  warranted  by 
the  circumstances. 

Attention  is  also  invited  to  the  possibilities  for 
controlling  the  liquor  traffic  in  organized  Indian 
communities  by  the  adoption  of  measures  for  li- 
quor control  independently  of  the  Territorial  law 
within  Indian  reservations  established  under  the 
Indian  Reorganization  Act,  provided  that  their 
constitutions  include  law  and  order  and  removal 
powers  over  such  reservations. 

This  correspondence  causes  me  to  suggest  the 
desirability  of  a  general  study  of  the  application, 
to  Indian  reservations  in  Alaska,  of  Federal  laws 
relating  to  the  Indian  country,  particularly  the 
laws  relating  to  trading  with  the  Indians  and  the 
punishment  of  crimes.  See  Section  548,  Title  18, 
United  States  Code,  as  amended  June  28,  1932  (47 
Stat.  337)  ;  also,  the  relevant  sections  of  Title  25, 
United  States  Code,  including  amendments  set 
forth  in  the  latest  Cumulative  Annual  Pocket  Part 
of  the  Annotated  Edition  of  said  code.  It  is  re- 
quested, therefore,  that  you  make  such  a  study  with 
a  view  to  determining  what  special  laws  may  affect 
the  application  of  those  general  laws. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Extradition  of  Indian  Fugitives  to 

Reservations  Where  Offense  Was 

Committed 


M-31194 
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Synopsis  of 
Solicitor's  Opi?iion 

Re:  Extradition  of  Indian  fugitives  to  reserva- 
tions where  the  offense  was  committed. 
Held:  1.  No  extradition  of  Indian  fugitives  from 
the  jurisdiction  of  a  State  may  be  ob- 
tained as  States  are  authorized  to  extra- 
dite fugitives  only  pursuant  to  the  Con- 
stitution and  laws  of  the  United  States, 
which  do  not  include  the  extradition  of 
Indians  to  Indian  reservations. 
2.  (a)  The  Interior  Department  has  no  au- 
thority to  extradite  Indians  from  one 
reservation  to  another,  but  Indian  tribes 
have  authority  to  request  of  each  other 
the  return  of  fugitives  and  to  act  on  such 
requests  to  the  extent  of  removing  fugi- 
tives from  the  reservation  or  of  turning 
over  the  fugitives  to  the  authorities  of 
the  tribes  requesting  extradition. 


(b)  Neither  the  Indian  police  nor  the 
tribal  police  have  recognized  authority 
to  hold  Indians  in  custody  outside  In- 
dian reservations  and  legislation  is  neces- 
sary to  authorize  such  custody  by  Federal 
or  tribal  officials  as  agents  of  the  tribe 
seeking  extradition. 


The  Honorable, 

The  Secretary  of  the  Interior. 

Mv  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  by  the  Indian 
Office  on  the  general  subject  of  the  authority  and 
procedure  for  the  extradition  of  Indians  to  Indian 
reservations  from  which  they  have  fled,  for  the 
purpose  of  trial  for  the  commission  of  offenses  or 
for  execution  of  sentence.  The  Indian  Office  has 
phrased  the  problem  as  follows: 

"The  question  arises  whether  or  not  an 
Indian  may,  under  authority  of  an  Indian 
Court,  be  taken  against  his  will  from  one 
reservation  to  another  or  from  any  other  place 
outside  the  reservation  to  a  reservation,  or 
from  one  state  to  an  Indian  reservation  in 
another  state  in  order  to  try  him  before  the 
Court  of  Indian  Offenses  or  to  carry  out  a 
sentence  previously  imposed.     *   *  *" 

The  presentation  of  the  question  follows  a  letter 
of  February  3,  1941,  from  the  Chief  Special  Officer 
to  the  Indian  Office  reporting  that  extradition  of 
Indians  is  important  to  the  efficient  operation  of 
Indian  courts,  particularly  in  dealing  with  cases  of 
desertion,  and  that,  due  to  the  doubt  as  to  the 
authority  for  such  extradition,  the  position  has 
been  taken  that  extradition  should  not  be  at- 
tempted except  within  the  boundaries  of  one  State. 

To  consider  this  question  I  have  divided  the 
problem  into  two  parts:  First,  extradition  of  an 
Indian  within  the  jurisdiction  of  a  State,  and  sec- 
ond, extradition  of  an  Indian  from  another  In- 
dian reservation. 

(1)  Extradition  from  within  State  jurisdiction. 
If  an  Indian  has  fled  from  the  reservation  where 
he  has  committed  an  offense  and  is  within  the  juris- 
diction of  the  State,  the  question  of  extradition  is 
the  same  whether  or  not  the  State  is  the  one  in 
which  the  reservation  is  located.  In  either  case 
there  can  be  no  extradition  unless  State  officers  are 
authorized  to  extradite  fugitives  from  Indian  reser- 
vations. It  has  long  been  decided  that  extradition 
by  a  State  is  not  a  matter  of  discretion  or  comity 
but  is  governed  exclusively  by  the  Constitution  and 
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laws  of  the  United  States.  Ex  parte  Morgan,  20 
Fed.  298  (D.C.W.D.  Ark.  1883)  ;  United  States  v. 
Meyering,  75  F.  (2d)  716  (CCA.  7th,  1935) .  The 
Constitution  in  Article  IV,  section  2,  provides  for 
extradition  between  States,  and  the  statutes  of  the 
United  States  in  18  United  States  Code,  section 
662,  provide  for  extradition  either  from  a  State  or 
Territory.  The  Morgan  case  expressly  held  that 
there  can  be  no  extradition  to  an  Indian  reserva- 
tion on  the  request  of  the  tribal  authorities  as  a 
reservation  is  neither  a  State  nor  a  Territory.  My 
conclusion,  therefore,  is  that  until  legislation  is 
obtained  authorizing  action  by  the  States  in  this 
situation  there  can  be  no  extradition  of  Indians 
from  the  jurisdiction  of  a  State. 

(2)  Extradition  from  another  Indian  Reserva- 
tion. Two  questions  are  basic  to  this  discussion: 
(a)  The  power  of  reservation  officials  to  audiorize 
extradition  from  the  reservation  of  refuge,  and  (b) 
the  authority  to  hold  the  prisoner  in  custody  dur- 
ing transit  outside  the  reservation. 

(a)  Neither  the  Indian  Service  nor  the  Interior 
Department  has  authority  to  cause  the  extradition 
of  an  Indian  from  one  reservation  to  another.  Such 
authority  would  have  to  be  based  upon  statute. 
Not  only  is  there  no  statute,  but  the  statutes  which 
would  have  authorized  at  least  removal  of  an  In- 
dian from  a  reservation  not  his  own  by  Interior 
Department  officials  in  their  discretion  were  re- 
pealed. The  repealed  statutes,  sections  220  through 
226  of  title  25  of  the  United  States  Code,  autho- 
rized the  Commissioner  and  the  Indian  Agent  to 
remove  from  reservations  persons  found  there  con- 
trary to  law,  or  thought  to  be  undesirable,  or  ab- 
sconding Indians,  and  to  obtain  the  necessary  force 
to  effect  such  removal,  including  use  of  the  military 
forces.  These  statutes  were  held  to  authorize  the 
removal  from  an  Indian  reservation  of  Indians  not 
belonging  there,  but  not  to  authorize  the  forced 
return  of  such  Indians  to  another  reservation. 
United  States  v.  Crook,  Fed.  Cas.  No.  14891.  Thus 
at  no  time,  even  when  most  authority  was  lodged 
in  the  Indian  Service,  was  there  authority  to  re- 
turn fugitive  Indians  to  reservations  against  their 
will. 

However,  an  Indian  tribe  has  authority  to  re- 
move from  its  reservation  persons  who  are  not 
members  of  the  tribe  (55  I.D.  48-50) .  Moreover, 
the  law  and  order  regulations  expressly  authorize 
the  Courts  of  Indian  Offenses  to  order  the  delivery 
of  offenders  to  the  proper  authorities  of  a  tribe 
or  reservation,  as  well  as  to  the  proper  authorities 
of  the  State  or  Federal  Government,  where  such 
authorities  consent  to  exercise  jurisdiction  (25  CFR 
161.2).  I  have  no  doubt  that  part  of  the  un- 
abridged sovereignty  and  authority  of  Indian  tribes 
is  to  request  of  other  tribes  the  return  of  fugitive 


members  and  to  act  upon  such  requests  to  the  ex- 
tent of  removing  the  fugitive  from  the  reservation 
or  of  turning  over  the  fugitive  to  the  proper  au- 
thorities of  the  tribe  requesting  extradition. 

(b)  It  is  apparent  from  the  foregoing  that,  if 
reservations  were  contiguous,  extradition  could  be 
effectuated  by  the  Indian  police  removing  the 
fugitive  upon  court  order  to  the  border  of  the 
reservation  where  he  could  be  received  by  the  In- 
dian police,  acting  upon  the  authority  of  the  court 
of  that  reservation.  Where,  however,  the  reserva- 
tions are  not  contiguous,  a  problem  arises  from  the 
fact  that  the  Indian  police  established  under  the 
appropriations  for  maintaining  law  and  order  on 
Indian  reservations  have  no  authority  outside  the 
Indian  reservation  for  which  they  were  appointed 
(18  Op.  Atty.  Gen.  440;  Memo  Sol.,  Int.  Dep't, 
May  5,  1939,  pt.  IV) .  Even  where  there  are  tribal 
police  appointed  and  paid  by  the  tribe,  it  is  doubt- 
ful whether  the  authority  of  such  police  to  hold 
another  Indian  in  custody  would  be  recognized  out- 
side an  Indian  reservation,  since  Indians  outside 
the  reservation  are  subject  to  State  law,  and  since 
as  a  general  rule  peace  officers  of  one  sovereignty 
have  no  more  authority  outside  that  sovereignty  to 
hold  a  person  in  custody  than  a  private  citizen. 
You  will  note  that  State  officers  are  given  authority 
to  hold  fugitives  in  custody  during  extradition 
across  other  States  by  the  Federal  statute  adopted 
under  Constitutional  authority  (18  U.S.C  sec. 
664). 

The  fact  that  extradition  may  exist  and  function 
between  separated  tribes  when  implemented  by 
Federal  authorization  is  revealed  by  the  treaties 
made  by  the  United  States  with  each  of  the  Five 
Civilized  Tribes  in  1866  (14  Stat.  755,  769,  785, 
799) .  These  treaties  provided  for  a  general  coun- 
cil composed  of  delegates  from  all  the  Indian  tribes 
in  the  Indian  territory  with  "power  to  legislate 
upon  all  subjects  and  matters  pertaining  to  the 
intercourse  and  relations  of  the  Indian  tribes  and 
nations  resident  in  the  said  territory,  the  arrest  and 
extradition  of  criminals  escaping  from  one  tribe 
to  another,  the  administration  of  justice  between 
members  of  the  several  tribes  of  the  said  territory 
#  #  #  >•  -phis  power  existed  until  the  acts  of  Con- 
gress, beginning  with  the  act  of  June  7,  1897  (30 
Stat.  83) ,  placed  jurisdiction  of  Indian  offenses  in 
the  Indian  Territory  in  the  United  States  courts  in 
the  Territory  and  abolished  the  tribal  courts  and 
tribal  governments  in  that  Territory.  Extradition 
power  in  the  Indian  Territory  was  implicitly  rec- 
ognized by  the  Attorney  General  in  an  opinion  in 
1883  (17  Op.  Atty.  Gen.  566),  advising  this  De- 
partment on  the  disposition  of  an  Indian  held 
prisoner  at  Fort  Reno,  Oklahoma.  The  prisoner 
was  a  Creek  Indian  who  had  murdered  an  Arapaho 
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Indian  on  the  Potawatomi  Reservation  in  the  In- 
dian Territory.  The  Attorney  General  said: 

"If  no  demand  for  Foster's  surrender  shall 
be  made  by  one  or  other  of  the  tribes,  founded 
fairly  upon  a  violation  of  some  law  of  one  or 
other  of  them  having  jurisdiction  of  the 
offense  in  question  according  to  general  prin- 
ciples, and  by  forms  substantially  conformable 
to  natural  justice,  it  seems  that  nothing  re- 
main except  to  discharge  him." 

While  Indian  tribes  have  complete  legal  author- 
ity to  seek  and  grant  extradition,  the  custody  prob- 
lem needs  solution  where  the  two  reservations  are 
not  contiguous  and  the  prisoner  refuses  to  remain 
in  the  custody  of  the  Indian  police  officer  while 
outside  either  reservation.  In  this  situation  it  would 
appear  necessary  to  obtain  authority  for  holding  a 
prisoner  in  involuntary  custody  between  the  reser- 
vations, in  order  for  extradition  between  separated 
tribes  to  be  accomplished,  when  the  prisoner  is  not 
otherwise  subject  to  custody  by  the  agents  of  the 
tribe  or  the  Department,  as  in  the  case  of  minors 
and  mental  incompetents  (Peck  v.  A.T.  &  S.F.  Ry. 
Co.,  91  S. W.  323) .  Legislation  would  be  appro- 
priate to  authorize  Federal  law  enforcement  officers 
or  the  tribal  police  to  hold  prisoners  in  involun- 
tary custody  outside  of  Indian  reservations  as 
agents  of  the  tribe  seeking  extradition.  Consider- 
ation might  be  given  in  this  connection  to  the 
legislation  proposed  by  the  Indian  Office  to  enlarge 
and  define  the  duties  of  Federal  law  enforcement 
officers  on  Indian  reservations. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:  August  14,  1941. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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Synopsis  of 
Solicitor's  Opinion 

Re:  Award  of  fees  for  services  rendered  the  Ute 
Indians  in  securing  passage  of  the  act  of 
May  15,  1936  (49  Stat.  1272). 
Held:  1.  Fees  can  be  awarded  only  to  those  attor- 
neys or  agents  holding  one  or  more  of  the 
contracts  and  assignments  listed  in  the  act 
of  May  15,  1936   (49  Stat.  1272) . 


2.  In  determining  the  fee  due  an  approved 
assignee  consideration  can  be  given  to  ser- 
vices performed  by  him  after  the  death  of 
the  original  contractor  but  before  the  ex- 
piration date  of  the  contract  period. 

3.  Services  performed  after  the  contract 
period  expired  cannot  be  considered. 

4.  The  total  fees  paid  attorneys  and  agents 
should  be  borne  by  the  various  bands  ac- 
cording to  their  percentage  of  the  recovery. 


The  Honorable, 
The  Secretary  of  the  Interior. 


My  Dear  Mr.  Secretary: 


There  is  before  you  for  reconsideration  the 
award  of  attorneys'  fees  provided  for  in  the  act  of 
May  15,  1936   (49  Stat.  1272).  The  act  reads: 

"That  the  sum  of  $161,400  be,  and  the  same 
is  hereby,  authorized  to  be  appropriated,  out 
of  any  money  in  the  Treasury  not  otherwise 
appropriated,  for  payment  to  the  Confederated 
Bands  of  Ute  Indians  in  full  compensation  as 
to  claim  for  principal  sum  for  sixty-four  thou- 
sand five  hundred  and  sixty  acres  of  land  in 
western  Colorado,  taken  from  the  said  Indians 
by  the  United  States  and  set  aside  as  a  naval 
oil  reserve  by  Executive  orders,  dated  Decem- 
ber 6,  1916,  and  September  27,  1924;  said  sum 
to  be  placed  on  the  books  of  the  Treasury 
Department  to  the  credit  of  the  Confederated 
Bands  of  Ute  Indians  in  the  proportions  spe- 
cified by  the  Act  of  June  15,  1880  (21  Stat. 
L.  199) ,  to  bear  interest  at  4  per  centum  per 
annum  and  from  the  date  of  the  passage  of 
this  Act. 

"Sec.  2.  The  Secretary  of  the  Treasury  is 
hereby  authorized  to  pay,  out  of  said  appro- 
priation when  made,  such  fees  and  expenses 
as  the  Secretary  of  the  Interior  may  deem 
reasonable,  on  a  quantum  meruit  basis,  for 
services  rendered  by  attorneys  or  agents  having 
approved  or  heretofore  approved  contracts 
with  said  Indians,  or  approved  assignments 
thereof,  not  to  exceed,  however,  a  total  of  10 
per  centum  of  the  amount  appropriated  here- 
under, as  follows: 

"  (1)  A  contract  with  Southern  Ute  Band 
and  the  Ute  Mountain  Band  approved  July 
7,  1928,  a  partial  assignment  of  which  was 
approved  on  May  28,  1929. 

"  (2)  A  contract  with  the  Uintah  and  White 
River  Bands,  approved  on  October  8,  1932,  an 
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assignment   of  which  was   approved   on   Feb- 
ruary 13,  1935. 

"  (3)  A  contract  with  the  Uncompahgre 
Band  approved  October  8,  1932,  an  assign- 
ment of  which  was  approved  on  February  13, 
1935." 

The  first  contract  listed  was  between  the  South- 
ern Ute  and  Ute  Mountain  Bands  and  William 
Marshall  Justis,  Jr.  The  approved  assignment  of  a 
one-half  interest  was  made  by  Mr.  Justis  to  ex- 
Senator  Marion  Butler.  John  S.  Meaney,  Esq.,  is 
representing  the  Butler  estate;  Henry  L.  Bowden, 
Esq.,  the  Justis  one.  The  second  contract,  by  the 
Uintah  and  White  River  Bands,  and  the  third,  by 
the  Uncompahgre  Band,  were  both  in  favor  of 
Captain  Raymond  T.  Bonnin,  and  for  our  pur- 
poses can  be  considered  together.  The  approved 
assignments  were  in  favor  of  the  firm  Hughes, 
Schurman  and  Dwight.  The  assignee  is  now  in 
liquidation  and  is  represented  in  the  present  mat- 
ters by  Ernest  L.  Wilkinson,  the  same  attorney  who 
acted  for  the  firm  in  securing  the  passage  of  the  act 
of  May  15,  1936. 

The  act  of  August  7,  1937  (50  Stat.  564-573) , 
appropriated  $161,400  for  payment  to  the  Indians, 
and  on  January  24,  1940,  the  Assistant  Secretary 
approved  the  recommendation  of  the  Commis- 
sioner of  Indian  Affairs  for  the  award  of  fees 
amounting  to  $2,152  under  the  first  contract  and 
$10,760  under  the  second  and  third  considered  to- 
gether. The  total  allowance  equaled  8  percent  of 
$161,400  rather  than  the  10  percent  maximum  per- 
missible. Representatives  of  the  attorneys  claiming 
under  the  first  contract  registered  an  appeal  which 
was  at  first  refused.  Subsequently  you  reconsidered 
your  refusal  and  designated  the  then  First  Assistant 
Solicitor  to  take  testimony  concerning  the  reason- 
ableness of  the  fees  awarded.  The  hearing  was  held 
on  March  14,  1940,  and  was  attended  by  represen- 
tatives of  all  claimants  under  approved  contracts 
and  assignments.  A  transcript  of  the  testimony  at 
the  hearing  is  attached.  Also  submitted  are  the 
numerous  briefs  and  exhibits  presented  by  the 
parties,  including  those  filed  as  supplements  after 
the  hearing,  as  well  as  the  pertinent  Indian  Office 
and  departmental  files.  This  material  and  the  ques- 
tions presented  are  summarized  and  analyzed  be- 
low for  your  consideration  and  decision. 

The  questions  for  decision,  and  which  will  be 
taken  up  in  order,  are: 

1.  What  persons  are  entitled  to  participate  in 
the  award  of  fees? 

2.  During  what  periods  of  time  must  the  services 
have  been  performed  in  order  to  be  evaluated  in 
determining  the  fees  that  will  be  paid  under  the 
various  contracts  and  assignments? 


3.  What  are  the  reasonable  fees  that  should  be 
allowed  to  the  various  persons  entitled  to  receive 
them? 

1.  No  question  exists  as  to  the  proper  persons 
to  receive  payment,  or  as  to  the  share  each  shall 
receive,  of  whatever  fees  are  awarded  under  con- 
tracts 2  and  3.  However,  concerning  services 
allegedly  rendered  in  behalf  of  the  Southern  and 
Ute  Mountain  Bands  the  Commissioner  of  Indian 
Affairs  has  presented  to  the  Solicitor  for  an  opinion 
the  question  of  whether  the  Department  can  now 
approve  certain  contracts  and  assignments  hereto- 
fore unapproved.  Such  action  would  allow  collec- 
tion directly  from  the  Department  of  claims  alleg- 
edly arising  from  assignments— one  of  which  was 
executed  by  Mr.  Marion  Butler  and  a  large  num- 
ber by  a  Dr.  Orlando  Ducker  and  a  Mr.  George 
W.  Stearn— purporting  to  transfer  an  interest  in 
fees  for  collecting  the  Ute  claims  against  the 
United  States.  No  mention  is  made  of  any  assign- 
ment by  Mr.  Butler  to  his  associate,  John  S. 
Meaney. 

The  Secretary  of  the  Interior  approved  the  Justis 
contract  with  the  Southern  Ute  Band  and  the  Ute 
Mountain  Band  only  after  rejecting  a  number  of 
others.  Beginning  in  the  early  1920's  and  contin- 
uing until  their  deaths  in  the  middle  1930's,  Dr. 
Orlando  Ducker  and  Mr.  George  W.  Stearn  sought 
contracts  with  the  two  bands  on  behalf  of  the  attor- 
ney whom  they  at  the  particular  time  claimed  to 
represent.  Among  the  contracts  secured  were  two, 
dated  April  4,  1927,  and  April  27,  1928,  in  favor 
of  William  Marshall  Justis,  Jr.,  an  attorney  of  Rich- 
mond, Virginia.  Both  were  disapproved  by  the  De- 
partment because  of  the  methods  used  by  Ducker 
and  Stearn  in  persuading  the  Indians  to  sign.  On 
April  18,  1927,  Justis  entered  into  a  contract  with 
Ducker  and  Stearn  whereby  they  were  to  serve  as 
his  "business  managers"  in  the  Indian  claim  cases. 
The  agreement  provided  that  it  would  apply  to 
any  future  contracts  secured  by  Justis.  On  April  19 
Justis  assigned  to  the  two  men  a  one-third  interest 
in  his  contract  of  April  4,  1927,  with  the  Southern 
Utes.  It  appears  that  even  before  that  date  Ducker 
and  Stearn  solicited  money  to  press  the  claim  of 
the  Southern  Ute  Indians  against  the  Government. 
The  records  show  also  that  a  man  named  R.  W. 
Warren  was  associated  with  them  for  a  short  time. 
How  much  money  was  raised  is  uncertain  but  those 
who  advanced  funds  are  said  to  have  received  as- 
signments to  share  in  the  fee  which  Mr.  Justis 
would  receive,  and,  in  some  instances,  in  the  sum 
which  the  Indians  might  recover.  On  every  occa- 
sion when  the  solicitations  were  called  to  the  atten- 
tion of  the  Department  or  the  Indian  Office  the 
activities  of  the  men  were  denounced  as  unautho- 
rized and  unnecessary  and  the  person  inquiring  was 
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informed  that  such  moneys  could  not  be  reim- 
bursed from  any  recovery  against  the  Government. 
On  June  25,  1928,  Justis  secured  a  new  contract 
which  replaced  the  two  former  ones,  and  on  July 
7,  1928,  it  was  approved  by  the  Secretary.  Assign- 
ment by  Mr.  Justis  of  the  one-half  interest  to  ex- 
Senator  Marion  Butler  was  made  on  March  11, 
1929,  and  given  Secretarial  approval  on  May  28. 
On  September  26  of  the  same  year  Mr.  Justis  died. 
Mr.  Butler,  however,  continued  his  activities  up  to 
and  including  the  passage  of  the  1936  act;  and  by 
an  alleged  assignment  dated  August  15,  1932,  Mr. 
Butler  transferred  to  Frank  J.  Gardner,  an  attor- 
ney, a  one-third  interest  in  the  fees  which  he  ex- 
pected to  receive.  The  assignment  was  not  sub- 
mitted for  approval,  nor  was  it  called  to  the 
attention  of  this  Department  until  presented  by 
Mr.  Gardner  in  his  letter  of  August  16,  1940.  It 
also  appears  that  since  that  date  Mr.  Gardner  has 
assigned  all  or  part  of  his  claim. 

Your  authority  to  approve  now  the  various  con- 
tracts and  assignments  so  as  to  allow  payment  to 
Mr.  Gardner  and  the  various  unnamed  assignees 
of  Ducker  and  Stearn  faces  at  the  outset  the  prac- 
tical question  of  whether  the  funds  authorized  by 
the  act  of  May  15,  1936,  to  be  appropriated  are 
available  for  payment  to  such  persons.  It  is  my 
opinion  that  they  are  not,  even  if  the  contracts 
and  assignments  are  properly  approved.  The  claims 
spawned  by  the  activities  of  Ducker  and  Stearn  re- 
lated to  unapproved  contracts  which  were  not 
listed  in  and  so  are  precluded  from  payment  under 
the  1936  act.  Such  payment  would,  moreover,  run 
contrary  to  the  recommendation  of  the  Depart- 
ment of  the  Interior  in  reporting  on  the  bill  which 
became  the  1936  act.  It  was  there  stated: 

"*  *  *  For  obvious  reasons,  it  is  deemed 
advisable  to  mention  all  three  contracts  in  the 
bill  and  to  limit  the  fees  and  expenses  to  ser- 
vices rendered  thereunder,  so  as  to  avoid  the 
possibility  of  vexatious  complications  which 
might  otherwise  develop  on  account  of  the 
submission  of  claims  by  unauthorized  attor- 
neys, etc." 

In  any  event  the  claimants  have  not  shown  that 
services  were  rendered  to  the  Indians  under  the 
contracts  and,  therefore,  any  payment  proposed 
would  come  within  the  prohibition  in  section  2104 
of  the  Revised  Statutes  (25  U.S.C.  sec.  82)  against 
payment  of  money  to  any  agent  or  attorney  under 
an  approved  contract  "other  than  the  fees  due  him 
for  services  rendered  thereunder."  The  claims  of 
Ducker  and  Stearn  have  been  repeatedly  denied  by 
both  the  Commissioner  of  Indian  Affairs  and  by 
the  Secretary.  Any  rights  to  reimbursement  pos- 
sessed by  Ducker,  Stearn,  or  the  persons  who  at- 


tempted to  buy  interest  in  the  Indian  claims  on 
speculation  must  be  pressed  against  the  holders  of 
the  approved  contracts  and  assignments. 

Mr.  Gardner  states  that  he  rendered  services  on 
behalf  of  the  Indians  but  his  action  in  doing  so 
arose  from  an  agreement  with  the  approved  as- 
signee of  an  approved  contract.  While  Mr.  Butler 
was  not  precluded  from  utilizing  assistance  he 
could  not  bind  the  Indians  or  the  United  States 
by  his  action.  Mr.  Gardner  must  be  assumed  to 
have  had  knowledge  of  the  provisions  of  the  Justis 
contract  wherein  it  was  stated: 

"It  is  also  agreed  that  no  assignment  of  this 
contract  or  any  interest  therein  shall  be  made 
without  the  consent,  previously  obtained, 
from  the  Commissioner  of  Indian  Affairs  and 
the  Secretary  of  the  Interior,— as  required  by 
Section  2106  of  the  Revised  Statutes  of  the 
United  States." 

In  disregard  of  that  statement  Mr.  Gardner  did 
not  call  his  agreement  with  Mr.  Butler  to  the 
attention  of  the  Department  until  1940.  The  brief 
in  support  of  Mr.  Butler's  claim  for  a  fee,  prepared 
by  him  but  submitted  to  the  Department  on 
August  31,  1939,  by  his  widow,  states  that  the 
services  of  Frank  Gardner,  Esq.,  were  employed. 
Such  a  situation  was  anticipated  and  provided  for 
in  the  following  manner  at  the  time  the  contract 
was  entered  into: 

"IT  IS  AGREED  that  the  said  attorney  is 
hereby  authorized  to  associate  with  him  in 
said  work  such  assistant  attorney  or  attorneys 
as  he  may  select:  Provided,  That  neither  the 
Government  nor  the  Indians  is  to  be  at  any 
expense  by  reason  of  the  employment  of  such 
associates." 

Since  Mr.  Gardner's  interest  in  Mr.  Butler's  fee  is 
not  recognized  by  Congress  he  cannot  be  paid  in 
his  own  right  from  the  available  funds.  Further, 
for  the  Secretary  to  pass  on  the  validity  of  his 
claim  against  Mr.  Butler's  estate  would  be  for  the 
Secretary  to  act  in  the  capacity  of  a  court  adjudi- 
cating disputes  between  two  private  individuals  to 
the  possible  disadvantage  of  men  like  Mr.  Meaney 
who  are  as  interested  in  Butler's  fee  as  is  Gardner. 
For  all  of  the  above  reasons  it  is  my  opinion  that 
no  consideration  should  be  given  to  approving  the 
various  contracts  and  assignments  referred  to  by 
the  Indian  Office.  The  only  claimants  who  should 
be  considered  in  fixing  the  fees  are  the  estates  of 
Justis  and  Butler  under  the  first  contract,  and  Cap- 
tain Bonnin  and  Hughes,  Schurman,  and  Dwight 
in  liquidation  under  the  second  and  third. 
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2.  Before  proceeding  to  fix  the  fees  due  each,  it 
is  first  necessary  for  you  to  decide  what  were  the 
effective  periods  of  the  contracts  during  which  the 
activities  of  the  parties  should  be  evaluated. 

Concerning  the  first  contract,  it  appears  from  the 
testimony  and  evidence  submitted  that  even  before 
Mr.  Justis  had  secured  an  approved  contract  on 
July  7,  1928,  both  he  and  Mr.  Butler  had  been 
active  in  pressing  the  oil  shale  claim  of  the  Ute 
Indians.  The  services  rendered  prior  to  that  date 
cannot  be  evaluated  as  such  in  fixing  compensation 
under  an  approved  contract  but  no  injustice  is 
done  by  so  ruling  for  the  cumulative  results  of 
those  efforts  appear  in  action  taken  by  Congress 
after  the  contract  became  effective.  Also,  not  until 
May  28,  1929,  did  Mr.  Butler  receive  an  approved 
assignment.  Active  as  he  may  have  been  before  that 
time,  his  only  recourse  for  compensation  was  then 
against  Mr.  Justis.  Apparently  the  assignment  of 
the  half  interest  was  treated  by  the  two  men  as  a 
liquidation  of  any  such  claim;  and  in  suggesting 
the  amount  due  the  estate  of  each  man  the  as- 
sumption is  invoked  that  the  services  of  Mr.  Butler 
from  July  7,  1928,  to  May  28,  1929,  are  to  receive 
no  additional  compensation  from  the  Justis  share 
of  the  fees  allowed. 

Two  principal  questions  are  presented  by  the 
Justis  contract: 

(a)  Can  the  services  rendered  after  the  death 
of  Marshall  Justis  in  September  1929  and  before 
the  termination  of  the  contract  by  its  own  terms 
on  July  7,  1933,  be  considered  in  determining  the 
compensation  due  under  the  assignment? 

(b)  Can  the  services  rendered  after  July  7, 
1933,  be  considered? 

After  Mr.  Justis  died  in  September  1929  Mr. 
Butler  continued  his  activities  on  behalf  of  the  Ute 
Indians.  Subsequently,  on  several  different  occa- 
sions the  Department  notified  attorneys  seeking 
contracts  with  the  Southern  and  Ute  Mountain 
Bands  that  Mr.  Butler  held  a  proper  assignment 
and  that  the  Indians  required  no  additional  attor- 
neys. The  Indians  were  not  so  express  in  their  ac- 
ceptance of  Mr.  Butler's  services,  but  not  until 
June  of  1933,  just  before  the  5-year  period  of  the 
contract  expired,  did  either  band  attempt  to  dis- 
claim him  as  their  representative.  In  a  petition  to 
the  Commissioner,  received  after  July  7,  1933,  the 
same  Indians  who  had  signed  the  original  contract 
for  the  Ute  Mountain  Band,  asked  that  the  con- 
tract be  considered  as  having  terminated  at  the 
death  of  Justis.  The  Department  does  not  appear 
to  have  taken  any  direct  action  on  the  request,  but 
proceeded  to  consider  the  possibility  of  continuing 
Mr.  Butler's  services.  By  its  own  terms  the  contract 
expired  on  July  7,  1933,  subject  to  the  condition 
that  the  Commissioner  might  extend  it  for  an  addi- 
tional two  years.  No  such  extension  was  made  prior 


to  expiration  date  and  on  August  22,  1933,  the 
Acting  Solicitor  in  a  memorandum  opinion  held 
that  after  July  7  the  Commissioner  had  no  author- 
ity to  grant  an  extension.  Mr.  Butler  continued 
to  perform  services  under  the  contract  and  assign- 
ment and  protest  the  ruling  of  the  Acting  Solic- 
itor. The  matter  was  considered  further,  and  on 
January  11,  1934,  the  First  Assistant  Solicitor,  who 
had  signed  the  former  memorandum  as  Acting 
Solicitor,  held  that  since  the  contract  was  for  per- 
sonal services  and  since  there  was  no  privity  be- 
tween the  Indians  and  Mr.  Butler,  the  contract 
had  terminated  upon  the  death  of  Mr.  Justis  in 
September  1929  and  that  even  were  that  not  so, 
the  contract  could  not  be  extended.  On  September 
13,  1934,  both  the  Solicitor  and  the  Secretary  ap- 
proved a  legal  opinion  prepared  by  one  of  the  as- 
sistant solicitors  who  had  presided  at  an  oral  hear- 
ing given  the  interested  parties.  The  opinion  held, 
without  discussing  the  question  of  termination  by 
Justis'  death,  that  no  authority  existed  in  law  to 
extend  the  contract  after  its  expiration  on  July  7, 
1933.  Mr.  Butler  continued  to  press  the  claim  of 
the  Southern  Utes  and  maintained,  as  have  the 
representatives  of  his  estate  since  his  death  in 
1937,  that  he  was  entitled  to  compensation  under 
the  language  of  the  1936  act,  which  authorized  fees 
"for  services  rendered  by  attorneys  or  agents  hav- 
ing approved  or  heretofore  approved  contracts 
with  said  Indians,  or  approved  assignments  there- 

The  original  award  of  fees  recommended  by  the 
Commissioner  of  Indian  Affairs  gave  consideration 
to  the  services  performed  by  Mr.  Butler  up  to  but 
not  after  July  7,  1933.  Under  a  strict  application 
of  the  usual  rules  for  construing  personal  service 
contracts  to  interpreting  sections  81  and  84,  title 
25,  United  States  Code,  Mr.  Butler  could  not  be 
paid  for  his  services  after  the  death  of  Mr.  Justis. 
However,  I  do  not  find  such  an  interpretation 
necessary,  nor  do  I  believe  it  would  be  appropriate 
inasmuch  as  the  Department  recognized  Mr.  Butler 
as  the  attorney  throughout  the  5-year  period.  A 
somewhat  analogous  situation  was  presented  in  the 
case  of  Butler  and  Vale  v.  United  States,  43  Ct.  Cls. 
497  (1908) .  There  the  Colville  Indians  had  entered 
into  a  10-year  contract,  beginning  in  1894,  with 
attorneys  Maish  and  Gordon.  Maish  died  in  1899, 
but  no  question  seems  to  have  been  raised  as  to 
the  continuation  of  the  contract.  Subsequently,  the 
jurisdictional  act  of  June  21,  1906  (34  Stat.  378) 
authorized  the  court  to  determine  the  fees  due. 
Consideration  was  given  to  services  rendered  after 
the  contract  expired  in  1904  and  to  those  by  attor- 
neys associated  with  the  original  contractors.  It  was 
held  that  in  so  far  as  it  might  impede  payment  to 
the  attorneys  acting  for  the  Colville  Indians,  sec- 
tion 2103,   Revised   Statutes    (25   U.S.C.   sec.   81), 
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had  been  repealed  by  the  special  jurisdictional 
act.  In  the  present  case  the  attorney  hired  by  the 
Indians  died,  and  his  assignee,  although  he  had  no 
privity  of  contract  with  the  Indians,  continued  to 
act  under  the  contract  and  assignment.  As  was 
stated  in  Butler  v.  United  States  by  the  Court  of 
Claims,  referring  to  Lone  Wolf  v.  Hitchcock,  187 
U.S.  553  (1903) ,  "The  question  of  authority  to 
create  a  liability  for  the  payment  of  an  obligation 
upon  the  part  of  Indian  tribes  by  the  Congress  is 
now  at  rest."  Congress  could,  therefore,  if  it  saw 
fit  to  do  so,  make  the  assignments  provided  for  by 
section  2106,  Revised  Statutes  (25  U.S.C.  sec.  84), 
binding  upon  the  Indians.  Such  action  would  be 
consistent  with  the  analysis  of  the  purpose  of  the 
various  sections  as  set  forth  in  Gordon  v.  Gwyder, 
34  App.  D.C.  508  (1910)  :  "*  *  *  in  order  to  pre- 
vent approved  contractors  from  thereafter  assign- 
ing their  contracts,  in  whole  or  in  part,  to  im- 
proper persons,  section  2106  makes  the  validity  of 
such  assignments  depend  upon  a  like  submission 
and  approval."  Since  under  the  terms  of  section 
2106,  Revised  Statutes  (25  U.S.C.  sec.  84),  the 
entire  interest  in  a  contract  could  be  assigned  by 
the  holder  and  that  assignment  validated  by  the 
Secretary  without  consulting  the  Indians,  I  see  no 
objection  to  holding  that  partial  assignments  may 
continue  in  effect  until  the  end  of  the  contract 
period  even  though  the  original  contracting  party 
dies  in  the  meantime.  We  are  not,  however,  com- 
pelled to  decide  now  whether  all  assignments  of 
contracts  would  so  continue,  for  by  the  act  of  May 
15,  1936,  Congress  dealt  specially  with  the  present 
situation.  Compensation  is  authorized  for  "attor- 
neys or  agents  having  approved  or  heretofore  ap- 
proved contracts  with  said  Indians,  or  approved 
assignments  thereof  *  *  *."  The  intention  of  Con- 
gress as  shown  by  the  language  of  the  act  and  by 
the  surrounding  circumstances  must  be  investi- 
gated as  to  recognition  of  services  by  Butler  not 
only  after  Justis'  death  but  also  after  expiration  of 
the  contract  period. 

In  reporting  on  S.  381,  which  became  the  act  of 
May  15,  1936,  both  the  Senate  and  House  Indian 
Affairs  Committee  indicated  their  agreement  with 
the  recommendations  of  the  Secretary  of  the  In- 
terior. In  Report  No.  566,  74th  Congress,  the 
Senate  Committee  in  recommending  that  the  bill 
with  amendments  should  pass  said:  "The  Secretary 
of  the  Interior  recommends  the  enactment  of  the 
bill,  as  amended  *  *  *."  The  House  Committee 
favored  passage  of  the  bill  as  it  came  from  the 
Senate  and  said:  "This  bill  has  the  approval  of  the 
Department  *  *  *"  (H.R.  Report  No.  1090,  74th 
Cong.)  .  The  Secretary  had  approved  the  assign- 
ment to  Butler  and  through  July  7,  1933,  had  con- 
sistently recognized  him  as  attorney  for  the  South- 


ern and  Ute  Mountain  Bands.  Just  as  consistently 
the  Department  and  Indian  Office  had  informed 
Butler  that  after  the  expiration  of  the  contract  he 
was  no  longer  authorized  to  act.  Statements  were 
several  times  made  that  both  Justis  and  Butler 
should  be  compensated  for  the  services  performed 
notwithstanding  the  lapse  of  the  approved  con- 
tract. Mr.  Butler  and  his  representatives  contend 
that  their  services  after  the  expiration  were  thus 
recognized,  but  the  more  reasonable  conclusion 
and  the  one  which  the  actions  of  the  Secretary 
show  to  be  correct  is  that  the  services  performed 
while  the  contract  was  in  effect  would  not  go  un- 
rewarded whenever  fees  were  determined.  Such  a 
provision  is  contained  in  the  original  contract.  The 
report  of  the  Secretary  to  Congress  stated: 

"*  *  *  There  are  three  such  contracts,  one 
between  William  Marshall  Justis,  Jr.,  and  the 
Southern  Ute  Band,  a  half  interest  in  which 
was  assigned  to  Marion  Butler,  which  contract, 
however,  has  expired;  another  between  Ray- 
mond T.  Bonnin  and  the  Uintah  and  White 
River  Bands;  and  a  third  between  Mr.  Bon- 
nin and  the  Uncompahgre  Band,  both  of 
which  latter  contracts  have  been  assigned  to 
Hughes,  Schurman,  and  Dwight.  For  obvious 
reasons,  it  is  deemed  advisable  to  mention  all 
three  contracts  in  the  bill  and  to  limit  the 
fees  and  expenses  to  services  rendered  there- 
under, so  as  to  avoid  the  possibility  of  vexa- 
tious complications  which  might  otherwise  de- 
velop on  account  of  the  submission  of  claims 
by  unauthorized  attorneys,  etc."  (Italics  sup- 
plied.) 

It  is,  I  believe,  clear  that  the  Secretary  was  recom- 
mending that  the  position  which  he  had  thereto- 
fore taken  be  followed  by  Congress,  namely,  that 
compensation  be  allowed  for  services  performed 
before  the  contract  expired.  That  is  the  intention 
which  I  believe  the  Senate  Committee  expressed 
when  it  said  in  its  report: 

"The  committee  amended  the  proposed 
amendment  of  the  Secretary  of  the  Interior  as 
to  attorneys,  so  that  their  fees  should  be  paid 
on  a  quantum  meruit  basis  for  services  actu- 
ally rendered  notwithstanding  the  lapse  of  any 
approved  contract." 

It,  therefore,  follows  that  the  services  performed 
by  Justis  and  Butler  which  should  be  evaluated 
are  those  performed  between  July  7,  1928,  and  the 
same  date  in  1933.  Regarding  services  under  the 
other  two  contracts,  it  is  not  disputed  that  all 
services  to  be  evaluated  were  rendered  after  Oc- 
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tober  8,   1932,  and  before  the  expiration  dates  of 
the  contracts. 

3.  The  doctrine  of  Winton  v.  Amos,  255  U.S. 
373  (1921)  has  been  continually  invoked  by  all  of 
the  fee  claimants.  Therein  it  was  held  that  the 
attorneys  who  had  secured  a  recovery  for  a  class 
of  Indians  could  obtain  the  payment  of  fees  not 
only  from  those  from  whom  they  held  contracts 
but  also  from  those  who  benefited  directly  from 
their  actions.  The  application  of  the  principle  of 
that  case  to  the  present  situation  would  involve  an 
analysis  of  services  performed  under  the  Justis  con- 
tract before  October  8,  1932,  which  resulted  in 
benefits  to  the  Uncompahgre  and  White  River 
Bands  before  they  acquired  an  attorney  of  their 
own.  It  would  also  require  analysis  of  the  services 
valuable  to  the  Southern  and  Ute  Mountain  Bands 
performed  after  July  7,  1933,  under  the  Bonnin 
contracts.  Such  a  determination  is  almost  impos- 
sible to  make  nor  do  I  believe  it  should  be  at- 
tempted here.  The  actions  of  Justis  and  Butler 
secured  the  passage  in  1928  of  a  jurisdictional  bill 
which  would  have  allowed  the  Court  of  Claims  to 
settle  the  Ute  oil  shale  controversy.  The  bill  was 
vetoed  but  the  groundwork  for  future  legislation 
had  been  well  laid.  After  July  7,  1933,  the  efforts 
of  Captain  Bonnin  and  his  assignees  resulted  in 
the  final  passage  of  the  act  of  May  15,  1936.  The 
activities  of  Marion  Butler  and  his  associates  dur- 
ing that  period  were  merely  gratuitous.  It  is  my 
opinion  that  the  efforts  by  the  various  attorneys 
which  resulted  in  benefits  to  those  bands  not  their 
clients  during  the  periods  that  those  bands  had  no 
legal  representation  are  essentially  in  balance.  I 
recommend  that  the  award  of  fees  to  the  various 
attorneys  holding  contracts  and  assignments  be 
determined  on  the  basis  of  the  recovery  obtained 
by  the  particular  band  with  which  they  had  con- 
tracted. 

The  original  determination  of  January  24,  1940, 
awarded  $10,760  in  fees  under  the  Bonnin  con- 
tracts. That  sum  equals  10  percent  of  the  portion 
of  the  $161,400  which  the  act  of  May  15,  1936, 
provided  should  go  to  the  Uncompahgre  and  White 
River  Bands.  Captain  Bonnin  and  his  assignees 
have  agreed  that  the  sum  should  be  divided  40 
percent  to  Bonnin  and  60  percent  to  Hughes, 
Schurman  and  Dwight.  I  believe  that  the  services 
performed  under  the  two  contracts  justify  the  pay- 
ment of  the  full  10  percent,  and  I  recommend  that 
the  award  not  be  disturbed. 

Valuable  as  may  have  been  the  services  of  Mr. 
Justis  and  Mr.  Butler  prior  to  July  7,  1933,  their 
efforts  did  not  result  in  the  final  passage  of  the  act 
which  authorized  payment  to  the  Indians.  That 
fact  should  be  considered  in  fixing  the  fee  due 
them.  Under  the  January  24,  1940,  award  fees  were 


allowed  in  the  amount  of  $2,152  or  4  percent  of 
the  sum  recovered  by  the  Southern  and  Ute  Moun- 
tain Bands.  I  recommend  that  the  services  under 
the  Justis  contract  be  more  fully  rewarded  by  in- 
creasing the  fee  to  8  percent  of  the  sum  recovered 
and  that  the  division  between  Justis  and  Butler 
be  retained  in  the  same  proportions  as  the  original 
award.  If  my  recommendation  is  followed,  the  fees 
to  be  awarded  will  be: 

Under  Contract  1 

Justis  Estate  $1,721.60 

Butler  Estate  2,582.40 

Under  Contracts  2  and  3 

Captain  Bonnin  $4,304 

Hughes,  Schurman  &  Dwight  6,456 

The  fees  thus  recommended  total  $15,064  in- 
stead of  the  $12,912  formerly  awarded,  or  the  maxi- 
mum of  $16,140  authorized.  In  fairness  to  the  vari- 
ous bands  of  Indians,  I  believe  the  burden  of  the 
fees  should  be  divided  proportionately.  The  fail- 
ure of  the  Southern  and  Ute  Mountain  Bands  to 
employ  an  attorney  to  represent  them  after  July 
7,  1933,  should  not  free  them  from  bearing  their 
just  share  of  the  expenses  in  securing  the  recovery 
for  all  of  the  Utes.  For  that  reason  I  recommend 
that  the  payment  of  the  $15,064  be  borne  by  the 
various  bands  in  the  same  proportion  as  the  $161,- 
400  recovery  was  divided,  namely,  one-third  by  the 
Southern  and  Ute  Mountain  Bands,  one-half  by 
the  Uncompahgre  Utes,  and  one-sixth  by  the 
White  River  Utes.  Payment  of  the  fees  should,  of 
course  be  made  only  after  compliance  by  the  vari- 
ous recipients  with  the  requirements  of  sections 
2103-2106  inclusive,  Revised  Statutes  (25  U.S.C. 
sees.  81-94  inclusive)  . 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:  August  14,  1941. 

Oscar  L.  Chapman, 

Assistant  Secretary. 

Regarding  Designation  of  Alaska 

White  Mountain  Native  Village  as 

Reserve  and  Inclusion  of  River 

August  22,  19-11. 

Memorandum  for  the   Commissioner 
of  Indian  Affairs: 

I    am    returning    for    further    consideration    the 
proposed  order  to  designate  as  an  Indian  reserva- 
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tion  under  section  2  of  the  Alaska  Indian  Reorga- 
nization Act  of  May  1,  1936  (49  Stat.  1250),  lands 
of  the  Native  Village  of  White  Mountain  which 
are  now  a  reserve  for  educational  purposes.  I  wish 
particularly  to  invite  your  consideration  of  the 
proper  action  to  be  taken  in  view  of  the  fact  that 
a  navigable  river  crosses  the  reservation. 

The  order  provides  that  the  land  is  designated 
as  an  Indian  reservation  "for  the  use  and  occu- 
pancy of  the  native  inhabitants  of  the  Native  Vil- 
lage of  White  Mountain,  Alaska,  and  vicinity." 
The  Native  Village  of  White  Mountain  is  orga- 
nized and  incorporated  under  the  Alaska  Indian 
Reorganization  Act  and  its  constitution  and  char- 
ter refer  in  several  places  to  a  possible  reserve  set 
aside  "for  the  Village."  Any  reserve  set  aside  for 
these  Eskimos  should,  therefore,  be  definitely  set 
aside  for  the  use  and  control  of  the  Village,  espe- 
cially as  the  purpose  of  this  reserve  is  to  provide 
a  basis  for  the  exercise  by  the  Village  of  regulatory 
powers.  I,  therefore,  recommend  that  the  reser- 
vation be  designated  "for  the  use  and  occupancy 
of  the  Native  Village  of  White  Mountain,  Alaska." 

The  map  of  the  reservation  indicates  that  Fish 
River  flows  across  the  reservation,  and  the  appli- 
cation for  the  reservation  indicates  that  the  river 
is  navigable.  Concerning  this  river  the  application 
states: 

"Fish  River  which  flows  through  the  area  re- 
quested as  a  reservation  is  indispensable  to  the 
livelihood  of  these  people.  They  take  a  large 
amount  of  fish  from  the  river  during  the  sum- 
mer which  are  dried  for  winter  food  and  for 
feed  for  their  dogs.  During  the  winter  these 
people  fish  through  the  ice  and  set  fish  traps 
under  the  ice  and  obtain  some  fresh  fish  for 
food.  However,  they  are  not  requesting  that 
the  river  be  made  a  part  of  the  reservation  and 
that  boats  and  scows  passing  up  or  down  the 
river  will  not  be  subject  to  any  rules  or  regu- 
lations set  up  by  the  Native  group." 

In  spite  of  the  willingness  of  the  natives  to 
forego  control  of  the  part  of  the  river  within  the 
reservation,  the  advisability  of  specifically  including 
in  the  order  that  part  of  the  river  should  be  care- 
fully considered.  There  is  no  doubt  that  the  Sec- 
retary of  the  Interior  under  section  2  of  the  act 
can  include  in  a  reservation  navigable  waters 
within  or  adjacent  to  the  land  area  being  reserved. 
Solicitor's  Opinion  M.  28978,  April  19,  1937  (56 
I.D.  110);  United  States  v.  Winans,  198  U.S.  371; 
Winters  v.  United  States,  207  U.S.  564;  Alaska 
Pacific  Fisheries  v.  United  States,  248  U.S.  78.  If  no 
reference  to  the  river  is  made  in  the  designation 
of  the  reservation,  whether  or  not  it  is  included 


becomes  a  question  of  interpretation  which  may 
be  a  subject  of  litigation  and  construction  by  a 
court.  Winters  v.  United  States,  supra.  The  state- 
ment in  the  application  would  be  influential  in 
that  regard. 

Since  the  river  flows  across  the  reservation  and 
the  fishing  therein  is  essential  to  the  natives,  I 
recommend  that  you  consider  the  propriety  of 
including  in  the  order  reference  to  the  river.  In 
this  connection  the  attached  memoranda  from  the 
General  Land  Office  opposing  inclusion  of  the 
river  in  the  reservation  should  be  considered.  If 
you  conclude  as  a  matter  of  policy  to  recommend 
that  the  reservation  include  the  river,  there  may 
be  inserted  at  the  end  of  the  first  paragraph  of  the 
order  following  the  quotation  the  words  "and 
which  lands  are  understood  to  include  the  lands 
and  waters  of  that  part  of  the  Fish  River  which 
flows  across  and  within  the  reservation." 

W.  A.  Flanery, 

Acting  Solicitor. 


State  Jurisdiction  Over  Crimes 

Committed  By  And  Against  Indians 

in  Former  Oklahoma  Territory 

September  5 ,  1941. 

Memorandum  for  Mr.  Daiher, 
Office  of  Indian  Affairs: 

You  informally  requested  me,  in  a  note  of  July 
23,  to  review  the  revised  discussion  of  the  juris- 
diction over  crimes  committed  by  and  against  In- 
dians in  that  part  of  the  State  of  Oklahoma  which 
was  formerly  the  Oklahoma  Territory  which  is  con- 
tained in  the  last  pages  of  the  proposed  letter  to 
the  Attorney  General  on  the  general  subject  of 
jurisdiction  in  Oklahoma.  As  you  surmise  in  your 
note,  I  am  in  disagreement  with  the  arguments 
and  conclusions  expressed  in  the  revision.  I  am 
therefore  reiterating  my  position  in  the  memo- 
randum to  the  Indian  Office  of  July  11,  1941,  with 
the  following  expanded  explanation: 

A  basic  error  made  in  the  letter  to  the  Attorney 
General  is,  I  believe,  the  contention  that  the  act 
of  March  3,  1885  (18  U.S.C.  sec.  548) ,  did  not  ap- 
ply in  the  Oklahoma  Territory  and  does  not  apply 
in  the  present  Indian  reservations  in  that  part  of 
the  State  because  it  did  not  apply  to  that  area  be- 
fore Oklahoma  Territory  was  created.  The  reason 
given  for  the  original  nonapplication  of  section 
548  is  the  presence  of  the  early  statutes  quoted  in 
paragraphs  1,  2  and  3  of  the  memorandum  collec- 
tion   of    statutes.    The    following    analysis    of    the 
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application  of  section  548  will  clarify  the  legal 
situation: 

(a)  Before  Oklahoma  Territory  was  created  in 
1890  it  is  probably  true  that  section  548  did  not 
apply  to  what  was  then  the  old  Indian  Territory, 
but  the  reason  for  such  nonapplication  was  that 
there  were  no  Territorial  organization  and  no 
Territorial  courts  which  could  function  under 
section  548,  not  the  presence  of  the  statutes  quoted 
in  the  memorandum.  As  stated  in  the  case  of  Gon- 
Shay-Ee,  130  U.S.  143  (1889),  section  548  of  title 
18  made  the  crimes  designated  subject  to  the  laws 
of  the  Territories  so  that  a  Territorial  court  had 
jurisdiction  over  such  crimes  by  the  Indians  on 
Indian  reservations  when  sitting  in  its  Territorial 
capacity  and  not  as  a  court  of  the  United  States. 
This  is  plain  from  the  statute  itself  which  provides 
that  Indians  committing  the  crimes  named  within 
Territories  of  the  United  States  shall  be  subject 
to  the  laws  of  the  Territory  and  tried  in  the  same 
courts  and  in  the  same  manner  as  other  persons. 
In  the  case  of  In  re  Jackson,  40  Fed.  (C.C.  Kans., 
1889) ,  it  was  indicated  that  at  that  time  there  was 
no  political  organization  of  the  Indian  Territory 
and  that  the  term  had  simply  a  geographical 
meaning. 

(b)  After  the  Oklahoma  Territory  was  created 
out  of  part  of  the  old  Indian  Territory  by  the  act 
of  May  2,  1890  (26  Stat.  81) ,  section  548  of  title  18 
could  have  immediate  application  and  did  have 
such  application  in  my  opinion.  Nothing  in  the 
1890  act  prevented  the  application  of  section  548 
since  it  excepted  from  the  jurisdiction  of  the  Ter- 
ritorial courts  only  civil  controversies  among  In- 
dians of  the  same  tribe.  The  fact  that  the  1890 
act  gave  the  Territorial  courts  jurisdiction  of 
crimes  by  Indians  against  Indians  of  other  tribes 
enlarged  and  did  not  lessen  the  jurisdiction  over 
Indians  which  those  courts  had  under  section  548. 
The  case  of  Brorvn  v.  United  States,  146  Fed.  975 

(CCA.  8th,  1906),  recognizes  that  section  548 
applied  to  the  Oklahoma  Territory.  The  fact  is 
important  that  the  case  expressly  held  that  the 
Indian  reservation  in  the  Oklahoma  Territory  were 
Indian  country  within  the  meaning  of  section  217 
of  title  25  of  the  Code. 

(c)  After  Oklahoma  became  a  State  it  is  my 
opinion  that  the  second  part  of  section  548  im- 
mediately applied  in  the  part  of  the  State  which 
had  been  the  Oklahoma  Territory  in  the  same  way 
as  it  applied  in  other  States.  In  other  words,  the 
part  of  section  548  placing  in  the  Federal  courts 
jurisdiction  of  designated  offenses  by  Indians  on 
Indian  reservations  within  a  State  applied  to  that 
area  instead  of  the  part  of  the  act  dealing  with 
offenses  by  Indians  in  Territories.  Section  13  of 
the  Enabling  Act  of  June   16,   1906,  gave  to  the 


Federal  Circuit  and  District  Courts  the  same  pow- 
ers and  jurisdiction  as  the  circuit  and  district 
courts  had  generally  and  provided  they  should 
be  governed  by  the  same  laws  and  regulations. 

My  conclusions  with  respect  to  that  part  of 
Oklahoma  which  was  the  Oklahoma  Territory  are 
that  section  548  applies,  that  sections  217  and  218 
apply,  that  the  State  courts  have  no  jurisdiction  on 
the  Indian  reservations  which  they  do  not  have 
in  other  States,  except  possibly  for  crimes  by  In- 
dians against  Indians  of  other  tribes  (by  virtue  of 
the  1890  act). 

In  view  of  these  conclusions  I  find  it  necessary 
to  revise  not  only  the  latter  part  of  the  letter  to 
the  Attorney  General  but  also  the  first  part  of  that 
letter  in  so  far  as  it  discusses  on  pages  3  and  4  the 
application  of  the  1885  act.  Paragraph  4  in  the 
memorandum  of  statutes  should  also  be  revised  in 
its  statement  concerning  the  application  of  that 
section.  Because  of  the  complexities  of  this  matter 
of  jurisdiction  and  because  the  present  letter  to 
the  Attorney  General  includes  extended  statements 
concerning  a  number  of  statutes  which  need  not 
be  set  forth  in  the  letter,  in  view  of  the  collection 
of  statutes  in  the  supplementary  memorandum,  I 
have  undertaken  to  revise  the  entire  letter  to  pre- 
sent the  matter  in  a  more  condensed  and  also  in  a 
somewhat   more   analytical   way. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Taxation— Stature    Authorizing    State    and 

Local  Taxtion  of  Royalties  Received  by 
Indians  on  Executive  Order  Reservations- 
New    Mexico   State   Laws 

September  23,  1941. 

William  A.  Brophy,  Esq., 

806  First  National   Bank   Building, 

Albuquerque,   New  Mexico. 

Dear  Mr.   Brophy: 

I  have  noted  the  provisions  of  the  laws  of  New 
Mexico  adopted  at  the  1941  session  which  you 
have  quoted  in  your  letter  of  August  8  to  Dr. 
Aberle  and  others,  a  copy  of  which  was  sent  to 
me. 

Chapter  77  is  apparently  based  on  section  398 
(c)  of  title  25  of  the  United  States  Code,  which 
authorizes  State  and  local  taxation  of  the  royalties 
received  by  Indians  from  any  lease  on  Executive 
order  reservations.  The  taxation  provisions  in  chap- 
ter  77   would,    therefore,   affect   all   Indian   lands, 
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including  pueblo  lands,  in  New  Mexico  which 
have  been  set  aside  by  Executive  order. 

With  respect  to  chapter  126,  I  believe  that  the 
limitations  contained  in  sections  6  and  25  would 
not  apply  to  the  construction  by  the  United  States 
of  any  water  and  irrigation  works  on  any  of  the 
pueblos  or  Indian  reservations  in  New  Mexico  un- 
less Congress  authorizes  the  State  to  impose  such 
obligations.  It  is  possible  that  S.  934  and  H.  R. 
3517,  bills  introduced  in  the  77th  Congress,  1st 
Session,  to  facilitate  compliance  with,  and  to  pro- 
mote the  successful  operation  of,  the  Rio  Grande 
Compact  of  March  18,  1938,  were  intended  to  con- 
fer, at  least  in  part,  this  authority  on  the  State. 
Adverse  reports  on  these  measures  were  sent  to  the 
respective  houses  in  Congress  by  the  Secretary  of 
the  Interior  on  August  11,  1941.  There  would 
appear  to  be  nothing  further  at  this  time  that 
could  be  done  in  respect  to  chapter  126  of  the 
New  Mexico  Session  Laws. 

Chapter  153  would  appear  to  be  beneficial  in 
the  land  program  which  is  being  carried  out  so 
far  as  the  purchase  of  lands  under  that  program 
for  the  several  pueblos  where  such  lands  are  situ- 
ated within  the  Middle  Rio  Grande  Conservancy 
District.  This  legislation  would  permit  the  Con- 
servancy District  to  determine  the  total  amount 
of  the  lien  against  the  lands  and  the  purchase  of 
the  land  could  be  free  of  all  of  the  present  liens 
in  so  far  as  the  Conservancy  District  charges  are 
concerned.  It  will  be  noted,  however,  that  accord- 
ing to  the  provisions  of  chapter  153  at  least  an 
attempt  is  made  not  to  relieve  such  lands  of  any 
future  assessments  by  a  conservancy  district.  This 
phase  of  the  problem,  however,  is  a  matter  that 
does  not  appear  to  need  any  further  comment  at 
this  time. 

I  shall  be  glad  to  receive  any  further  discus- 
sion of  these  laws  which  you  may  wish  to  present. 

Felix  S.   Cohen, 

Acting  Solicitor. 


The  Indians  do  not  claim  the  right  to  fish  any- 
where in  the  State  on  terms  different  from  those 
applicable  to  the  white  man.  The  provisions  of 
certain  early  treaties  entered  into  prior  to  state- 
hood between  the  Indians  and  the  United  States 
reserved  to  the  Indians  the  right  to  fish  at  all 
usual  and  accustomed  places  in  common  with  citi- 
zens of  the  territory.  Under  these  treaties  the 
Indians  are  convinced  that  they  have  the  right 
to  fish  at  usual  and  accustomed  places  without 
State  interference  or  regulation.  They  have 
strongly  resisted  attempts  of  the  State  authorities 
to  enforce  the  State  law  and  regulations  against 
them  in  this  matter.  The  situation  became  so 
acute  in  the  State  of  Washington  that  the  Indians 
in  that  State  brought  several  suits  to  enjoin  the 
State  authorities  from  interfering  with  their  treaty 
fishing  rights.  Despite  existing  decisions  of  the 
Supreme  Court  of  the  State  of  Washington  against 
the  Indians  and  certain  decisions  of  the  United 
States  Supreme  Court  seemingly  adverse  to  them, 
two  of  these  cases  were  recently  decided  in  favor 
of  the  Indians  by  the  United  States  District  Court 
for  the  Western  District  of  Washington.  Recog- 
nizing the  gravity  of  the  situation,  this  Depart- 
ment, in  cooperation  with  the  Department  of 
Justice  and  representatives  of  the  State  of  Wash- 
ington, arranged  for  a  test  suit  to  be  carried,  if 
possible,  to  the  United  States  Supreme  Court. 

Sampson  Tulee,  an  Indian  of  the  Yakima  Reser- 
vation, was  charged  and  convicted  of  catching 
salmon  and  food  fish  with  a  dip  bag  net  without 
obtaining  a  license,  as  required  by  State  law.  The 
place  at  which  the  fish  were  taken  was  conceded 
to  be  a  treaty  fishing  ground.  Tulee's  conviction 
was  affirmed  on  appeal  by  the  Supreme  Court  of 
Washington  in  a  5  to  3  decision  with  one  of  the 
majority  subsequently  changing  his  views.  An  ap- 
peal to  the  United  States  Supreme  Court  has  been 
perfected.  Pending  a  disposition  of  the  appeal  by 
the  United  States  Supreme  Court,  no  action  by 
this  Department  appears  to  be  necessary. 


Right  to  Fish  in  Usual  and  Accustomed 

Places  as  Provided  by  Early  Treaties; 

Indians  Contend  State  Law  Not  Applicable 

September  23,  1941. 

Memorandum  for  the  Secretary. 

At  the  staff  conference  on  Wednesday,  Septem- 
ber 17,  you  asked  that  this  office  look  into  the 
question  of  the  right  of  certain  Indians  of  the 
fish-eating  tribes  of  the  Northwest  to  fish  in  streams 
and  waters  outside  the  boundaries  of  their  reserva- 
tions. 


Nathan  R.  Margold, 

Solicitor. 


Five  Civilized  Tribes— Status  of   Freedom- 
Organization  Under  Oklahoma  Welfare  Act 


October  1,  1941. 


Syllabus 


Re:  1.  Are  the  Freedmen  of  the  Five  Civilized 
Tribes  entitled  to  vote  on  the  acceptance 
of  a  constitution  in  pursuance  of  section 
3  of  the  Oklahoma  Welfare  Act? 
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2.  Would  it  be  admissible  under  the  act 
to  adopt  a  constitution  containing  pro- 
visions whereby  Freedmen  who  might 
be  on  the  rolls  would  and  could  be 
eliminated? 
Held:  1.  The  Freedmen  having  been  admitted  by 
treaties  and  formal  tribal  actions  as  full- 
fledged  members  in  all  of  the  Five 
Civilized  Tribes  excepting  the  Chickasaw 
Nation,  they  have  the  right  to  vote  on 
any  constitution  to  be  adopted  by  these 
tribes  under  the  Oklahoma  Welfare  Act. 

2.  As  the  Oklahoma  Welfare  Act  consti- 
tutes the  basis  for  complete  reorganiza- 
tion of  the  Oklahoma  tribes,  the  Five 
Civilized  Tribes  have  full  authority  to 
reorganize  their  membership  on  a  new 
basis  excluding  the  Freedmen. 


Memorandum  for  the  Commissioner 
of  Indian  Affairs. 

Your  inquiry  of  August  11,  1938,  presented  a 
question  concerning  the  status  of  the  Freedmen 
in  the  Five  Civilized  Tribes  in  connection  with 
the  desire  of  some  of  these  tribes,  and  particularly 
the  Seminole  Nation,  to  organize  under  the  Okla- 
homa Welfare  Act  of  June  26,  1936. 

This  question  involves  two  problems  which  will 
be  taken  up  in  order. 

1.  Are  the  Freedmen  of  the  Five  Civilized 
Tribes  entitled  to  vote  on  the  acceptance 
of  a  constitution  in  pursuance  of  section 
3  of  the  Oklahoma  Welfare  Act? 

2.  Would  it  be  admissible  under  the  act  to 
adopt  a  constitution  containing  provisions 
whereby  Freedmen  who  might  be  on  the 
rolls  would  and  could  be  eliminated? 

1.  The  memorandum  of  the  Director  of  Lands 
to  Indian  Organization,  dated  October  25,  1937, 
which  was  attached  to  your  inquiry,  would  appear 
to  deal  adequately  with  this  question.  The  Freed- 
men were  adopted  as  full  members  into  the 
Cherokee,  the  Choctaw,  the  Seminole,  and  the 
Creek  Tribes  pursuant  to  the  treaties  of  July  19, 
1866  (14  Stat.  799)  (Cherokee),  April  28,  1866 
(14  Stat.  769)  (Choctaw),  June  14,  1866  (14 
Stat.  785)  (Creek),  and  March  21,  1866  (14  Stat. 
755)  (Seminole)  ,  and  in  conformity  with  the 
amendment  to  section  5  of  article  3  of  the  consti- 
tution of  the  Cherokee  Nation  of  November  28, 
1866,  and  the  act  of  May  21,  1883,  passed  by  the 
General  Council  of  the  Choctaw  Nation  and  recog- 
nized by  Congress  in  the  act  of  March  3,  1885  (23 
Stat.  366) .  Only  the  Chickasaw  Nation  refused  ad- 


mission to  the  Freedmen  by  act  of  its  legislature 
dated  October  22,   1885,  which  provided: 

"That  the  Chickasaw  people  hereby  refuse  to 
accept  or  adopt  the  Freedmen  as  citizens  of 
the  Chickasaw  Nation  upon  any  terms  or  con- 
ditions whatever  and  respectfully  request  the 
Governor  of  our  Nation  to  notify  the  Depart- 
ment at  Washington  of  the  action  of  the  legis- 
lature in  the  premises."  (See  United  States  v. 
The  Choctaw  Nation  el  a].,  38  Ct.  CI.  558). 

The  Freedmen  thus  having  been  made  full-fledged 
members  of  four  of  the  five  tribes  which  in  ac- 
cordance with  various  acts  of  Congress  granted 
them  all  rights  of  citizenship  in  the  Nations,  in- 
cluding the  right  of  suffrage  (see  Whitmire  v. 
Cherokee  Nation  et  al.,  30  Ct.  CI.  138  at  157; 
Choctaiv  and  Chickasaw  Nations  v.  United  States, 
81  Ct.  CI.  63;  Opinion  of  Secretary  of  the  Interior 
of  August  9,  1898,  No.  15030-1913,  JED),  the 
Freedmen  are  entitled  to  vote  on  any  constitution 
along  with  all  other  members  of  these  tribes.  This 
case  is  thus  different  from  that  of  the  Kiowa 
Indians  dealt  with  in  the  proposed  letter  of  the 
Commissioner  to  Mr.  Ben  Dwight,  Organization 
Field  Agent  at  Oklahoma  City,  Oklahoma,  trans- 
mitted to  the  Assistant  Commissioner  of  Indian 
Affairs  by  the  Solicitor  with  his  memorandum 
dated  October  9,  1937.  In  that  letter  it  was  stated: 

"There  is  no  treaty  nor  statute  which  has 
come  to  my  attention  which  conveys  member- 
ship in  any  of  the  tribes  under  the  Kiowa 
Agency  to  persons  not  of  Indian  blood.  *  *  * 
If,  therefore,  these  persons  or  other  white  per- 
sons have  in  fact  been  adopted  as  members  of 
the  tribes,  the  basis  for  such  adoption  must 
have  been  some  definite  tribal  action  taken 
with  departmental  approval.  If  no  such  tribal 
action  occurred,  those  persons  have  no  legal 
claim  to  membership,  and  no  recognition  as 
members  need  be  accorded  them  by  the  tribe." 

As  in  the  case  of  these  four  tribes  clear  action  had 
been  taken  to  make  the  Freedmen  full  citizens, 
these  Freedmen  have  in  principle  the  right  to  vote 
on  any  proposed  constitution  to  be  adopted  under 
the  Oklahoma  Welfare  Act. 

It  has,  however,  been  suggested  that  the  Secre- 
tary may  issue  regulations  to  the  effect  that  only 
tribal  members  of  Indian  blood  may  vote  on  the 
adoption  of  such  a  constitution.  It  is  true  that 
section  3  of  the  Oklahoma  Welfare  Act  provides 
that  the  Secretary  of  the  Interior  may  prescribe 
rules  and  regulations  to  govern  the  adoption  of 
a  constitution  by  any  tribe  organized  under  this 
act.   This  provision   corresponds   to   section    16   of 
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the  Indian  Reorganization  Act  which  has  been 
held  to  confer  a  broad  authority  upon  the  Secre- 
tary of  the  Interior  to  pass  upon  the  qualifications 
of  voters  without  therein  being  limited  by  past 
enrollments  (Solicitor's  opinion  M.  27810,  Decem- 
ber 13,  1934)  .  This  opinion,  however,  pointed  out 
that  the  Secretary  in  the  exercise  of  his  authority 
is  bound  by  any  statutes  which  may  determine 
tribal  membership.  As  the  membership  rights  of 
the  Freedmen  in  the  Five  Civilized  Tribes  have 
been  fixed  by  treaties,  which  are  the  equivalent  of 
statutes,  and  by  formal  tribal  action  in  pursuance 
of  these  treaties,  the  Secretary  would  not  appear 
to  be  authorized  to  issue  regulations  which  would 
deprive  the  Freedmen  of  their  right  to  vote  on 
constitutions  to  be  adopted  by  the  Five  Civilized 
Tribes  under  the  Oklahoma  Welfare  Act. 

2.  The  question  whether  Freedmen  now  citizens 
of  various  Nations  of  Oklahoma  may  be  excluded 
by  appropriate  provisions  in  constitutions  to  be 
adopted  by  these  Nations  pursuant  to  the  Okla- 
homa Welfare  Act  must  be  answered  in  the  affirma- 
tive. The  Oklahoma  Welfare  Act  represents  a 
turning  point  in  the  organization  of  Indian  tribes. 
A  new  type  of  organization  on  a  new  basis  is 
provided  by  this  act.  It  thus  takes  its  place  beside 
the  various  treaties  of  1866  which  after  the  end 
of  the  Civil  War  similarly  provided  for  a  new 
organization  of  the  Five  Civilized  Tribes  on  a  new 
membership  basis.  With  the  consent  of  Congress 
and  pursuant  to  these  treaties  the  tribes  resolved 
to  modify  their  membership  basis  and  to  include 
a  large  number  of  Freedmen  who  thus  became  In- 
dians by  law  only.  It  would  appear  that  the  tribes 
should  be  able  to  modify  their  membership  once 
more  and,  having  obtained  the  consent  of  Congress 
through  the  Oklahoma  Welfare  Act,  to  arrange 
their  membership  and  other  affairs  in  a  constitu- 
tion to  be  adopted  by  their  free  vote.  They  are  thus 
entitled  to  decide  that  in  the  future  only  Indians 
by  blood  shall  be  members  of  the  new  tribal  organ- 
ization that  is  to  come  into  being  by  adoption  of 
these  constitutions.  A  number  of  Indian  tribes 
have  incorporated  similar  provisions  in  their  con- 
stitutions in  order  to  limit  membership  to  per- 
sons of  Indian  blood.  Among  these  are  the  Chey- 
enne River  Sioux  Tribe  of  South  Dakota,  the 
Quileute  Tribe  of  the  Quileute  Reservation,  Wash- 
ington, and  the  Kialogee  Tribal  Town  of  Okla- 
homa. The  customary  provision  reads  as  follows: 

"The  membership  of  the  *  *  *  Tribe  shall 
consist  of  the  following: 

"  (a)  All  persons  of  Indian  blood  whose 
names  appear  on  the  official  census  roll  of  the 
tribe  as  of  June  18,   1934. 


"  (b)  All  children  born  to  any  member  of 
the  *  *  *  Tribe  who  is  a  resident  of  the 
reservation  at  the  time  of  the  birth  of  said 
children." 

Such  a  provision  has  the  effect  of  dropping  from 
tribal  rolls  those  members  who  cannot  satisfy  the 
Indian-blood  requirement.  Such  exclusion  from 
membership  does  not  interfere  with  any  vested 
individual  rights,  such  as  title  to  allotted  land, 
but  does  deprive  the  Freedmen  so  excluded  of 
benefits  arising  in  the  future  out  of  tribal  mem- 
bership. 

Nathan  R.  Margold, 

Solicitor. 


Oklahoma  Welfare  Act— Application  to  Indians 
Within  Osage  County 


M-31417 


October  9,  1941. 


Synopsis  of  Solicitor's  Opinion 


Re:  Does  section  8  of  the  Oklahoma  Welfare 
Act,  excluding  Osage  County  from  the  bene- 
fits of  that  act,  apply  to  all  Indians  living  in 
Osage  County  or  only  to  the  Osage  Tribe 
of  Indians? 
Held:  In  view  of  the  clear  unambiguous  language 
of  section  8,  all  Indians  residing  therein 
and  all  lands  situated  therein  must  be  held 
to  be  excluded  from  the  provisions  of  that 
act. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

There  has  been  referred  to  me  the  question  of 
the  interpretation  of  section  8  of  the  Oklahoma 
Welfare  Act  of  June  26,  1936,  reading  as  follows: 
"This  Act  shall  not  relate  to  or  affect  Osage 
County,  Oklahoma."  The  question  is  whether  the 
section  was  intended  to  exclude  from  the  benefits 
of  the  act  only  the  Osage  Tribe  of  Indians  or  all 
Indians  residing  in  Osage  County,  regardless  of  the 
tribe  to  which  they  belong. 

The  obvious  interpretation  of  this  section  would 
be  that  clearly  called  for  by  the  unambiguous  term 
"Osage  County"  used  therein.  The  section  thus 
should  exclude  from  the  act  all  Indians  and  their 
holdings  in  that  county  regardless  of  tribal  member- 
ship. The  legislative  history  of  the  act  would 
appear  to  confirm  this  interpretation.  The  House 
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Committee  on  Indian  Affairs  in  its  Report  No. 
2408,  74th  Congress,  2d  session,  discussed  the  in- 
clusion of  section  8  in  S.  2407,  which  became  the 
Oklahoma  Welfare  Act,  in  the  following  words: 

"Because  of  the  peculiar  circumstances  pre- 
vailing in  Osage  County  the  committee  has 
recommended  in  section  8  of  the  proposed 
substitute  that  it  be  excluded  from  the  provi- 
sions of  the  bill.  The  Osage  Reservation  is  rich 
in  mineral  deposits,  and  the  members  of  the 
tribe  have  derived  millions  of  dollars  in  royal- 
ties and  bonuses  from  this  natural  resource. 
There  are  numerous  unallotted  members  of 
the  tribe  who  participate  to  a  negligible 
amount  in  the  tribal  revenues.  Some  of  these 
should  be  eventually  allowed  to  take  advan- 
tage of  the  provisions  embodied  in  this  legisla- 
tion. Further  studies  are  necessary,  however, 
before  a  definite  conclusion  in  this  respect  can 
be  reached,  and  the  committee  therefore  feels 
that  the  exclusion  of  Osage  County  is  proper 
at   this  time." 

It  is  true  that  the  reasoning  would  apply  more  di- 
rectly to  members  of  the  Osage  Tribe  but  the 
language  used  by  the  Committee  clearly  refers  to 
the  Osage  Reservation  and  Osage  County,  and  thus 
shows  no  intent  to  exclude  other  Indians  who 
reside  therein  from  the  provisions  of  section  8. 

Consideration  should  furthermore  be  given  to  the 
parallel  provisions  in  the  Indian  Reorganization 
Act.  It  is  significant  that  that  act  contains  both 
tribal  and  geographical  exclusion  and  the  difference 
between  the  types  has  not  been  confused.  Section  13 
excludes  the  Osage  and  other  Oklahoma  tribes  by 
name.  It  also  excludes  the  geographical  areas  of 
the  Territories,  colonies  and  insular  possessions; 
and  section  18  excludes  any  reservation  which  has 
voted  against  the  application  of  the  act. 

This  office  has  consistently  held  that  the  exclu- 
sion of  a  reservation  is  geographical  in  that  the  act 
does  not  apply  to  any  persons  therein,  even  a  mem- 
ber of  a  tribe  covered  by  the  act.  The  latest  expres- 
sion of  this  opinion  is  a  memorandum  to  the  Com- 
missioner of  Indian  Affairs  of  June  30,  1941,  deny- 
ing the  possibility  of  purchasing  white-owned  land 
in  the  name  of  the  United  States  for  a  Quinaielt 
Indian  on  the  Chehalis  Reservation. 

Finally,  the  language  of  the  Oklahoma  Welfare 
Act  is  clear  enough  to  include  all  Indians  living  in 
the  county.  Thus,  where  section  I  of  the  act  autho- 
rizes the  Secretary  of  the  Interior  to  acquire  lands 
for  the  Indians,  the  language  of  section  8  unmis- 
takably prohibits  such  acquisition  in  Osage  County 
regardless  of  whether  the  Indian  for  whom  the 
lands  is  to  be  acquired  is  a  member  of  the  Osage 


or  another  Indian  tribe.  Also,  where  section  4  of  the 
act  permits  any  ten  or  more  Indians  to  receive  from 
the  Secretary  of  the  Interior  a  charter  as  a  local 
cooperative  association,  Indians  living  in  Osage 
County  do  not  have  this  privilege  regardless  of 
their  tribal  affiliation.  Similarly  Indians  living  in 
Osage  County  cannot  apply  for  loans  from  the 
revolving  loan  fund  set  up  by  section  10  of  that  act. 

Nathan  R.  Margold, 

Solicitor. 

Approved:   October  9,   1941. 
Oscar  L.  Chapman, 

Assistant  Secretary. 


Proposed  Executive  Order  Extending  Trust 
Periods  of  Indian  Land 
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Syllabus 


Proposed  Executive  order  extending  trust  periods 
on  Indian  lands. 

1.  An  Executive  order  attempting  to  extend 
restrictions  upon  Indian  lands  now  restricted 
regardless  of  when  the  restrictions  upon  those 
lands  expire  is  too  general.  The  order  should 
be  an  exercise  of  discretion  based  upon  con- 
sideration of  present  conditions  and  land 
policies  and  their  reasonably  foreseeable  con- 
tinuation. 

2.  Other  statutes  are  involved  besides  those 
cited  as  authority  for  the  extension  of  the 
trust  periods. 

3.  Land  entered  by  Indians  under  the  Indian 
Homestead  Act,  July  4,  1884  (23  Stat.  76, 
96) ,  is  not  covered  by  the  order;  it  is  not 
described  by  the  words  "public  domain  allot- 
ments." 

Memorandum  for  the  Commissioner 
of  Indian   Affairs. 

The  attached  Executive  order  to  extend  trust 
periods  on  Indian  lands  is  subject  to  certain  legal 
objections  which  cause  me  to  return  it  to  your 
office  for  further  consideration. 

The  principal  objection  is  that  the  order  is  too 
general.  It  would  extend  for  another  25  years  the 
restrictions  which  have  been  extended  in  1941, 
thus  creating  restrictions  on  land  until  the  year 
1991. 

The  act  of  February  8,  1887  (24  Stat.  388,  389) , 
on  the  authority  of  which  this  order  is  partially 
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based,  was  interpreted  by  the  Attorney  General  to 
preclude  unlimited  extensions.  The  Attorney  Gen- 
eral (25  Op.  Atty.  Gen.  483,  1905)  held  that  the 
words  "in  any  case"  in  the  act  of  1887  indicated 
that  wholesale  extensions  were  not  intended  and 
that  special  examination  or  knowledge  of  par- 
ticular cases  was  contemplated.  This  opinion 
quoted  the  conference  report  to  the  effect  that  the 
words  "in  any  case"  were  inserted  to  allow  the 
President  to  extend  this  period  only  in  special 
cases.  The  later  act  of  June  21,  1906  (34  Stat. 
325,  326) ,  did  not  contain  the  words  "in  any  case" 
but  used  the  words  "of  any  Indian  allottee." 

Most  of  the  legislation  giving  authority  for  this 
Executive  order  also  seems  to  be  so  limited.  The 
language  of  the  legislation,  except  for  the  above 
limitation,  is  otherwise  very  broad. 

It  would  seem  that  to  allow  extension  only  in 
individual  cases  would  be  too  narrow  an  interpre- 
tation, but  the  extension  of  trust  periods  should 
probably  be  limited  to  cases  in  a  certain  class 
such  as  those  expiring  within  a  certain  period. 
With  regard  to  the  present  Executive  order  there 
seems  to  be  no  exercise  of  discretion  since  the 
extension  applies  to  all  cases.  Since  the  extensions 
will  become  effective  in  some  cases  decades  in 
the  future,  there  is  no  implication  that  the  sur- 
rounding circumstances  bearing  on  the  desirability 
of  extension  were  considered.  The  discretion  of 
the  President  should  be  based  on  a  reasonably 
foreseeable  continuation  of  present  conditions  and 
land  policies. 

The  authority  listed  in  this  Executive  order  in- 
cludes only  three  statutes.  There  are  additional 
statutes  which  would  be  the  basis  for  the  exten- 
sion of  the  trust  period  in  some  cases.  One  of 
these,  the  act  of  February  14,  1923  (42  Stat.  1246) , 
extends  the  act  of  1887  to  all  lands  purchased  by 
authority  of  Congress  for  the  Indians.  Another 
statute  extends  the  act  of  1887  to  additional  tribes. 
This  is  the  act  of  March  2,  1889  (25  Stat.  1013). 
There  are  also  three  instances  where  the  restric- 
tions had  expired  and  an  act  of  Congress  was 
necessary  to  reimpose  the  restrictions  and  give  the 
President  the  power  to  extend  the  trust  period. 
These  acts  are  the  act  of  February  8,  1927  (44 
Stat.  1061),  the  act  of  May  27,  1937  (50  Stat. 
210) ,  and  the  act  of  April  11,  1940   (54  Stat.  106) . 

The  use  of  the  words  "including  public  domain 
allotments"  would  not  include  land  entered  by 
Indians  under  the  Indian  Homestead  Act  of  July 
4,  1884  (23  Stat.  76,  96).  This  act  has  been  held 
to  be  in  pari  materia  with  the  act  of  February  8, 
1887,  to  the  extent  that  the  President  by  Execu- 
tive order  can  extend  the  restrictions  on  land  held 
under  both,  but  this  power  does  not  apply  to 
homestead    rights    acquired    by    Indians    seeking 


rights  as  citizens  under  the  general  homestead 
laws.  United  States  v.  Jackson,  280  U.S.  183 
(1930) . 

Nathan  R.  Margold, 

Solicitor. 


Re  the  Memorandum  of  Understanding 

between  the  state  of  south  carolina,  the 

Catawba  Indian  Tribe,  the  United  States 

Department  of  the  Interior,  and  the  Farm 

Security  Administration  of  the  United  States 

Department  of  Agriculture 

January  13,  1942. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs. 

You  have  informally  communicated  to  me  a 
draft  for  a  Memorandum  of  Understanding  be- 
tween the  State  of  South  Carolina,  the  Catawba 
Tribe,  the  Office  of  Indian  Affairs  of  the  United 
States  Department  of  the  Interior,  and  the  Farm 
Security  Administration  of  the  United  States  De- 
partment of  Agriculture.  The  matter  would  ap- 
pear to  be  of  sufficient  importance  to  require  a 
formal  expression  of  opinion  on  my  part. 

It  is  my  understanding  that  this  Memorandum 
of  Understanding  merely  constitutes  a  general 
declaration  of  intention  on  the  part  of  the  Indians 
and  the  three  agencies  which  are  to  cooperate  in 
this  program.  This  Memorandum  is  then  to  be 
implemented  by  such  formal  contracts  as  may  be 
necessary  to  carry  into  full  effect  the  understanding 
of  the  parties. 

In  spite  of  the  informal  nature  of  this  Memor- 
andum it  is  important  to  consider  the  authority 
of  the  Office  of  Indian  Affairs  to  enter  into  such 
an  agreement  as  the  one  here  proposed.  The  agree- 
ment provides  in  effect  for  a  cooperative  venture 
of  the  four  parties  concerned  in  order  to  bring 
relief  to  the  remainder  of  the  Catawba  Tribe  in 
South  Carolina. 

By  the  treaty  of  1840  between  the  Catawbas  and 
the  State  of  South  Carolina,  the  State  took  charge 
of  this  tribe  and  has  since  made  considerable  ex- 
penditure on  behalf  of  the  tribe.  The  Federal  Gov- 
ernment did  not  take  jurisdiction  over  these  In- 
dians until  the  fiscal  year  1941,  when  the  Interior 
Department  Appropriation  Act  appropriated 
$7,500  for  the  relief  of  the  Catawba  Indians.  This 
amount  was  included  in  the  $2,854,520  appro- 
priated in  that  bill  for  the  general  support  of 
Indians  and  administration  of  Indian  property. 
(See  Conference  Report  to  accompany  H.R.  8745, 


January  13,   1942 


Opinions  of  the  Solicitor 


1081 


page  6) .  While  thus  no  special  act  of  Congress  was 
passed  expressly  granting  to  the  Department  of  the 
Interior  jurisdiction  over  the  Catawbas,  the  special 
appropriation  made  for  them  in  the  1941  Ap- 
propriation Act  implies  the  grant  of  such  jurisdic- 
tion for  the  purposes  for  which  these  funds  were 
appropriated.  This  intention  came  out  clearly  in 
the  hearings  before  the  Senate  subcommittee  when 
first  an  appropriation  for  the  Catawbas  was  dis- 
cussed, which  at  that  time  was  figured  at  $15,000. 
During  the  course  of  those  hearings  on  H.R. 
8745  (76th  Cong.,  3d  session,  page  467) ,  Senator 
Hayden  stated  as  follows: 

"*  *  *  Then  all  we  would  have  to  do,  as  a 
practical  matter,  would  be  to  increase  the  sum 
of  $2,846,000  by  $15,000  and  indicate  in  the 
report  that  it  was  intended  for  the  Catawba 
Tribe  of  Indians,  and  you  would  do  all  the 
rest? 

"Mr.  Zimmerman:  'I  think  that  would  be 
correct,  Senator.'  " 

This  appropriation  was  in  effect  expended  for 
relief  among  the  Catawba  Indians  and  similar 
funds  appropriated  since  are  currently  being  ex- 
pended for  the  same  purposes.  If  it  is  thus  es- 
tablished that  this  Department  is  authorized  to 
take  jurisdiction  over  the  Catawba  Indians  and 
has  indeed  done  so,  there  would  clearly  be  no 
objection  to  its  entering  into  an  agreement  with 
the  State  of  South  Carolina  in  pursuance  of  the 
Johnson-O'Malley  Act  in  order  to  assure  the 
State's  cooperation  in  promoting  the  welfare  of 
these  Indians.  That  act  now  contained  in  25  U.S.C. 
sec.  452-455  authorizes  the  Secretary  of  the  Interior 
to  expend  under  such  contracts  "moneys  appro- 
priated by  Congress  for  the  education,  medical  at- 
tention, agricultural  assistance,  and  social  welfare, 
including  relief  of  distress,  of  Indians"  residing  in 
the  State  with  which  such  a  contract  for  joint  re- 
lief efforts  is  made.  While  thus  it  will  be  neces- 
sary that  the  formal  contract  to  be  executed 
later  be  signed  by  the  Secretary  of  the  Interior 
rather  than  the  Commissioner  of  Indian  Affairs, 
it  will  be  sufficient  for  the  purposes  of  the  in- 
stant Memorandum  if  it  is  signed  by  the  Com- 
missioner and  approved  by  the  Secretary. 

It  is  true  that  this  agreement  is  not  merely  one 
between  this  Department  and  the  State,  but  that 
there  are  two  other  parties,  the  Indians  them- 
selves, to  be  incorporated  under  State  law,  and 
the  Farm  Security  Administration,  a  Federal 
agency.  Nothing  in  the  Johnson-O'Malley  Act 
would  appear  to  prevent  the  addition  of  such  other 
parties  to  the  agreement.  As  a  matter  of  fact, 
private  corporations  are  one  of  the  agencies  enu- 


merated in  section  452  with  which  contracts  under 
the  Johnson-O'Malley  Act  may  be  made  by  the 
Department.  As  to  the  inclusion  of  another  Fed- 
eral agency  in  this  venture,  the  additional  help 
provided  by  it  serves  only  to  strengthen  the  de- 
sirability of  the  agreement  and  to  increase  the 
effectiveness  of  the  arrangements  contemplated  by 
the  Johnson-O'Malley  Act. 

In  order  to  permit  this  agreement  to  be  entered 
into  on  the  part  of  the  State  of  South  Carolina, 
the  State  Legislature  inserted  a  provision  in  sec- 
tion 5  of  its  Deficiency  Appropriation  Act  of  1941, 
which  set  up  a  committee  consisting  of  two  ap- 
pointees of  the  Governor,  two  members  of  the 
Senate,  and  two  members  of  the  House  of  Repre- 
sentatives. This  committee  was  authorized  "to 
negotiate  and  enter  into  a  contract  with  the  Fed- 
eral Government  for  the  purpose  of  bettering  the 
condition  of  the  Catawba  Indian  Tribe  in  South 
Carolina."  For  that  purpose  the  committee  was 
authorized  to  obligate  the  State  to  an  extent  of 
$75,000.  The  agreement  is  to  be  signed  by  the 
Governor  and  the  members  of  this  committee.  This 
would  appear  to  constitute  sufficient  authority  for 
the  State  to  enter  into  this  agreement. 

In  view  of  the  informal  character  of  the  Memo- 
randum the  signature  of  the  members  of  the  exist- 
ing business  council  of  the  Catawba  Indians  would 
be  sufficient.  Formal  contracts  as  required  may,  of 
course,  be  entered  into  after  the  Indians  have 
incorporated  under  the  laws  of  the  State  of  South 
Carolina. 

While  there  is  in  principle  no  legal  objection 
to  the  form  and  substance  of  the  Memorandum, 

1  have  made  certain  changes  in  its  language  es- 
pecially in  order  to  emphasize  its  informal  charac- 
ter by  pointing  out  that  the  various  obligations 
enumerated  in  the  Memorandum  express  merely 
the  intention  of  the  parties  rather  than  a  final 
and  binding  agreement. 

It  is  further  noted  that  on   page  2   under  No. 

2  (a)  of  the  intended  obligations  of  the  State  of 
South  Carolina,  the  State  promises  to  recommend 
to  its  convening  general  assembly  an  appropria- 
tion for  the  fiscal  year  1942-1943  for  the  Catawbas 
of  not  less  than  $9,500  with  the  proviso  to  the 
effect  that  "the  Catawba  Indian  association  agrees 
that  no  requests  will  be  made  for  such  an  appro- 
priation in  the  future."  Such  a  proviso  would 
seem  to  be  unnecessary  and  unjustified  in  that 
the  Catawba  Indians  neither  can,  nor  should,  be 
deprived  of  their  right  to  petition  the  legislature 
of  their  State  for  appropriations  needed  for  their 
subsistence.  This  proviso  has  therefore  been  elim- 
inated. 

It  is  further  noted  that  the  requirement  included 
in   the  original  draft  submitted  on  October  9   to 
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the  effect  that  the  Catawba  Indians  promised  "to 
execute,  in  favor  of  the  State  of  South  Carolina, 
a  release  and  quitclaim  of  all  claims  and  actions, 
of  whatsoever  nature,  against  the  State  of  South 
Carolina"  (p.  5,  No.  3)  has  been  eliminated  from 
the  present  draft.  This  elimination  is  most  desir- 
able in  that  it  avoids  a  procedure  of  doubtful 
legality  which  could  have  consisted  in  using  a  con- 
tract under  the  Johnson-O'Malley  Act  in  order  to 
deprive  the  Indian  tribe  of  claims  which  it  might 
be  able  to  enforce  in  the  courts. 

Finally  your  attention  is  drawn  to  the  obligations 
of  the  Farm  Security  Administration  which  on 
page  6  of  the  draft  is  "to  assume  the  entire  re- 
sponsibility for  management,  operations,  and  super- 
vision of  the  (Catawba  Indian)  Association." 
While  it  is  clear  that  the  Farm  Security  Adminis- 
tration can  and  should  take  complete  charge  of 
the  rehabilitation  program  to  be  initiated  by  this 
agreement,  it  cannot  take  charge  of  the  association 
itself,  if  that  association  is  to  be  a  bona  fide  cor- 
poration under  the  laws  of  the  State  of  South 
Carolina.  I  have  therefore  substituted  for  the  last 
word  of  the  language  just  quoted,  "Association," 
the  words  "program  initiated  by  this  Memorandum 
of  Understanding." 

Nathan  R.  Margold, 

Solicitor. 


MEMORANDUM   OF   UNDERSTANDING 

Between 

The   State   of   South   Carolina,   The   Catawba 

Indian  Tribe,  The  United  States  Department 

of    the    Interior,    and   the    Farm    Security 

Administration  of  the  United  States 

Department  of  Agriculture 

This   memorandum   of   understanding,   entered 

into    as    of    the    day    of    ,    1941, 

between  the  State  of  South  Carolina,  acting  by 
and  through  the  Governor  of  the  State  of  South 
Carolina,  and  the  Special  Committee  on  the 
Catawba  Indians,  the  Indians  of  the  Catawba 
Reservation,  acting  by  and  through  their  elected 
Business  Committee,  the  United  States  Department 
of  the  Interior,  acting  by  and  through  the  Commis- 
sioner of  Indian  Affairs  with  the  approval  of  the 
Secretary  of  the  Interior,  and  the  Farm  Security 
Administration  of  the  United  States  Department 
of  Agriculture. 

WITNESSETH: 

Whereas,    it   is    to   the   mutual    benefit    of    the 
State  of  South  Carolina  and  of  the  Catawba  In- 


dians in  York  County,  South  Carolina,  that  the 
Catawba  Indians  be  rehabilitated  upon  a  self- 
sustaining  basis,  and  accorded  equal  treatment  with 
other  citizens,  without  discrimination;  and 

Whereas,  the  State  of  South  Carolina  has  re- 
quested the  cooperation  of  the  Farm  Security  Ad- 
ministration and  the  Office  of  Indian  Affairs  in 
the  rehabilitation  of  the  Catawba  Indians;  and 

Whereas,  the  Farm  Security  Administration, 
with  the  financial  and  technical  aid  of  the  State 
of  South  Carolina  and  the  Office  of  Indian  Affairs, 
is  desirous  of  rehabilitating  said  Catawba  Indians, 
and  in  furtherance  of  such  purpose,  to  aid  them 
in  conducting  nonprofit  activities  and  other  social, 
educational  and  welfare  activities; 

Now,  therefore,  the  parties  to  this  Memor- 
andum of  Understanding  do  hereby  declare  it  to 
be  their  intention  to  supply,  subject  to  the  execu- 
tion of  appropriate  contracts  whenever  necessary 
hereunder,  the  following  aid  and  assistance  for  the 
purpose  of  promoting  the  rehabilitation  of  the 
said  Indians: 

THE  STATE  OF  SOUTH  CAROLINA 

The  State  of  South  Carolina  will: 

(1)  Contribute  to  the  Catawba  Indian  Associa- 
tion hereinafter  described  the  sum  of 
$75,000  immediately  upon  request  of  the 
Farm  Security  Administration  of  the  United 
States  Department  of  Agriculture; 

(2)  Recommend  to  its  next  convening  General 
Assembly  the  passage  of  appropriate  legis- 
lation for  the  following  purposes: 

(a)  For  the  fiscal  year  1942-1943  an  ap- 
propriation to  the  Catawba  Indian  Associa- 
tion of  not  less  than  $9,500,  to  be  used  as 
directed  by  the  Farm  Security  Administra- 
tion to  aid  in  rehabilitating  the  said  In- 
dians. 

(b)  To  insure  to  the  members  of  the 
Catawba  Indian  Tribe  all  the  rights  and 
privileges  of  any  other  citizens  of  the  State 
of  South  Carolina  without  discrimination; 
provided,  however,  that  they  shall  continue 
to  be  subject  to  the  laws  of  the  State  of 
South  Carolina; 

(c)  To  convey  all  lands,  and  improve- 
ments thereupon  and  appurtenances  there- 
unto belonging,  now  within  the  boundary 
lines  of  the  present  Catawba  Indian  Reser- 
vation, to  the  Catawba  Indian  Association; 

(3)  Admit  members  of  the  Catawba  Indian 
Tribe  into  its  public  schools,  including  sec- 
ondary schools,  high  schools,  vocational 
schools,  and  State  institutions  of  higher 
learning,  on  the  same  terms  as  other  citi- 
zens of  the  State  of  South  Carolina. 
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THE  CA  TA  WBA  INDIANS 
The  Catawba  Indian  Tribe  will  organize  itself  as 
an  incorporated  cooperative  association,  to  be 
known  as  the  Catawba  Indian  Association,  with 
assistance  and  advice  of  the  Farm  Security  Ad- 
ministration. The  Association  will  carry  on  the 
program  of  rehabilitation  advised  and  recom- 
mended by  the  said  Farm  Security  Adminis- 
tration. Said  Association  will  be  authorized  to 
accept  and  receive  all  financial  aid  from  the 
State  of  South  Carolina,  or  from  any  other 
source,  and  will  expend  such  moneys  in  the 
manner  agreed  upon  from  time  to  time  by  the 
Association  and  the  Farm  Security  Administra- 
tion. Said  Association  will  organize  and  conduct 
rehabilitation  programs  for  the  Catawba  In- 
dians, will  hold  title  to  all  its  lands  in  trust  for 
members  of  the  Association,  provided  that  the 
Association  shall  not  alienate  or  encumber  such 
lands  except  as  security  for  loans  to  the  Associa- 
tion by  a  Federal  agency,  or  in  accordance  with 
the  terms  of  the  Charter  of  the  Association,  and 
will  be  the  sole  agency  through  which  the 
Catawba  Indians  will  deal  with  the  other  parties 
to   this  Memorandum   of  Understanding. 


whenever  possible,  to  hospitalize  tubercular 
cases  in  an  Indian  Service  sanitarium; 

(5)  Organize  a  Catawba  Indian  CCC  project 
for  conservation  work  on  lands  of  the  As- 
sociation, and  to  employ  and  pay  members 
of  the  Association  for  such  work,  provided 
that  the  Farm  Security  Administration  will 
assist  in  providing  the  necessary  equipment; 

(6)  Advise  the  Farm  Security  Administration 
with  respect  to  the  general  and  social  wel- 
fare of  Catawba  Indians. 


FARM  SECURITY  ADMINISTRATION 
The  Farm  Security  Administration  of  the  United 
States  Department  of  Agriculture  will  assist  the 
Catawba  Indians  with  the  organization  of  a  co- 
operative association  to  be  known  as  the  Catawba 
Indian  Association,  and  make  loans  to  said  As- 
sociation not  to  exceed  $ ,  in  accordance 

with  the  policies  and  procedures  of  the  Farm 
Security  Administration,  for  the  development 
and  construction  of  real  property  of  the  Associa- 
tion, and  assume  the  entire  responsibility  for 
management,  operations,  and  supervision  of  the 
program  initiated  by  this  Memorandum  of 
Understanding. 
OFFICE  OF  INDIAN  AFFAIRS  *N  WITNESS  whereof  the  parties  have  hereunto 

The   United   States   Department   of    the    Interior,        set  their  hands  and  sea,s  this  — -  day  of 

through  the  Office  of  Indian  Affairs,  will,  to  the        1 94 1. 

extent  that  its  personnel  and  funds  are  available 

therefor  and  so  long  as  the  Catawba  Indians  re-        AFrKUVLU. 

quire  assistance: 

(1)  Contribute  annually  to  the  Catawba  Indian         appVovftv 
Association    as    the    agent   of    the    State    of 

South  Carolina,    pursuant    to    the    terms  of 

the    lohnson-O'Malley    Act,    $7,000,    if    ap-  ~"~"  7"     7~7_~ 

J.       ,   ,        .  '  r     i_      tt    •     j  Secretary  of  the  Interior. 

propnated  by  the  Congress  of   the  United         APPRfWFTV 

States,   or  such   sums,   if  any,   as  are  made 

available  for  contribution  by  the  Congress. 

Such   sums  shall   be   used   by   the  Catawba  "7        7~     ~~,~~a~~-     iT 

T    ,.        A         .     .       ,       ,         /  ,  -t      •  j  Secretary  of  Agriculture. 

Indian  Association  lor  the  rehabilitation  and  c„  .„,„  „AITTr;  „  at/Xt  ttvt  a 

c    ,  ,  r    ,       a        •     •  STATE  OF  SOUTH  CAROLINA 

support  of  the  members  of  the  Association, 

but    shall    not    be    used    for    administrative        R 

expenses  of  the  Association; 

(2)  Delegate  members  of  its  staff  from  time  to        gy 

time,    if   requested    by    the    Farm    Security        THE  CATAWBA  INDIANS " 
Administration  and   the  Association,   to  as- 
sist the  Catawba  Indians  in  the  development        n 

of  Indian  arts  and  crafts  and  in  the  develop-  ~~craJrm7n]Ymlness~^ommitt7e7 

ment  of  markets  therefor;  OFFICE  OF  INDIAN  AFFAIRS 

(3)  Assist  the  other  parties  to  this  Understand- 
ing in  developing  the  educational  program        By 

for  the  Catawba  Indians;  FARM   SECURITY  ADMINISTRATION 

(4)  Assist  the  Farm  Security  Administration  in 

making  medical   examinations  of  all   mem-        By    

bers    of    the   Catawba    Indian    Tribe,    and  Administrator. 
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January   15,  1942. 


Synopsis   of 
Solicitor's  Opinion 

Re:  Whether  a  patentee   under   the   homestead 
laws  of  ceded  Colville  Indian   Reservation 
lands    whose    entry    was    properly    canceled 
and    years    afterwards    reinstated    and    pa- 
tented, is  entitled  to  be  paid  the  value  of 
timber  caused  to  be  cut  and  removed  from 
the  land  by  the  Indian  Agency  between  the 
time  of  cancellation  and  the  time  of  rein- 
statement. 
Held:   1.    That  the  patentee's  entry   having  been 
properly  canceled  and  not  reinstated  at 
the  time  of  the  severance  of  the  timber, 
he  had   no  right  of  possession   or  equi- 
table or  legal  rights  in  the  land  at  that 
time. 

2.  That  the  rule  that  patent  to  a  home- 
stead entry  relates  back  to  the  date  of 
entry  has  been  applied  to  defeat  actions 
by  the  Government,  and  to  uphold 
actions  by  the  patentee  to  recover  for 
timber  cut  and  removed  in  the  interim 
between  entry  and  patent  only  in  cases 
where  the  entryman  was  maintaining  his 
inchoate  possessory  right  at  the  time  of 
the  cutting  and  removal  and  continued 
to  maintain  it  until  he  perfected  the 
entry. 

3.  That  the  doctrine  of  relation  is  a  fiction 
of  law  intended  only  for  the  protection 
of  persons  who  without  fault  of  their 
own  might  otherwise  sustain  an  injury, 
and  does  not  relate  further  back  than 
the  inception  of  the  equitable  right  and 
the  courts  have  refused  to  apply  it  where 
the  entryman  or  claimant,  though  having 
an  entry  or  claim  pending,  had  no  legal 
or  equitable  right  to  the  land  at  the 
time  of  the  timber  trespass,  but  acquired 
his  patent  by  virtue  of  a  subsequent  pur- 
chase of  the  land. 

4.  Where  the  original  entry  of  the  patentee 
making  demand  for  payment  for  the 
cutting  of  the  timber  was  rightfully  can- 
celed for  failure  to  pay  the  purchase 
price  of  the  land  with  interest  and  he 
failed  to  embrace  the  opportunity  ex- 
tended to  him  to  have  his  entry  rein- 
stated or  make  a  second  entry  but  re- 
mained silent  for  about  8V2  years   and 


did  not  apply  for  restoration  of  his 
rights  until  after  the  timber  was  par- 
tially cut,  that  he  had  no  right  of  pos- 
session or  equitable  or  legal  right  in 
the  land  at  the  time  of  the  cutting,  that 
the  United  States  was  the  exclusive 
owner  of  the  timber  at  the  time  of 
cutting,  that  whatever  rights  he  for- 
merly had  were  lost  by  his  laches  in  fail- 
ing to  exercise  his  rights,  that  the  rein- 
statement of  his  entry  was  not  based  on 
any  then  present  equitable  or  legal  right, 
that  the  patent  he  obtained  did  not  re- 
late back  of  the  date  of  reinstatement  of 
the  entry  and  the  patentee  is  not  en- 
titled to  payment  for  the  timber  by 
application  of  the  doctrine  of  relation. 
That  assuming  patentee  maintained  set- 
tlement after  cancellation  of  his  entry, 
such  settlement  did  not  authorize  the 
reinstatement  of  his  entry,  and  further 
assuming  that  such  settlement  was  re- 
sumed for  the  purpose  of  initiating  a 
new  right  of  entry,  the  title  to  the 
timber,  nevertheless,  would  remain  in 
the  Government  until  the  conditions  of 
the  law  had  been  fulfilled,  and  as 
patentee  never  acquired  a  patent  based 
upon  an  entry  that  had  its  inception  in 
such  a  settlement  but  upon  rights  ac- 
quired, if  at  all,  after  the  timber  was 
cut,  he  is  not  entitled  to  be  paid  for  tim- 
ber appropriated  theretofore. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  request  of  the  Assistant  to  the  Commis- 
sioner of  Indian  Affairs  there  has  been  submitted 
for  my  consideration  and  opinion  the  question 
whether  William  G.  Harper  is  entitled  to  be  paid 
the  stumpage  value  of  timber  cut  and  removed 
pursuant  to  a  contract  with  the  Indian  Agency 
from  the  ceded  Colville  Indian  Reservation  lands 
by  Landreth  Brothers  Lumber  Company  after  the 
homestead  entry  of  Harper  on  the  land  on  which 
the  timber  was  cut  had  been  canceled  and  before 
his  entry  was  reinstated  and  patent  issued. 

The  records  of  the  General  Land  Office  disclose 
the  following  facts:  On  November  5,  1925,  Harper 
made  homestead  entry,  Spokane  015304,  under 
section  2289,  Revised  Statutes,  and  the  act  of 
March  22,  1906  (34  Stat.  80) .  The  entry  was 
subsequently    amended    and    allowed    to    describe 
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lot  4,  Ni/2  SEV4  NW1/4,  SW!4  NWi/4  Sec.  1,  T. 
34  N.,  R.  31  E.,  W.  M.  Final  proof  was  submitted 
November  11,  1929,  and  on  October  15,  1930, 
final  certificate  was  authorized  upon  completion  of 
the  payments  of  the  purchase  price.  The  act  of 
March  22,  1906,  supra,  requires  that  one-fifth  of  the 
purchase  price  shall  be  paid  at  the  date  of  entry 
and  the  balance  thereof  in  five  equal  annual  in- 
stallments. The  joint  resolution  of  March  19,  1920 
(41  Stat.  535) ,  permits  an  extension  of  time  from 
year  to  year  for  payment  of  the  installments  of 
the  purchase  money  upon  the  payment  of  interest 
in  advance  at  the  rate  of  5  percent  per  annum, 
subject  to  the  condition  "That  the  last  payment 
and  all  other  payments  must  be  made  within  a 
period  not  exceeding  one  year  after  the  last  pay- 
ment becomes  due  by  the  terms  of  the  act  under 
which  the  entry  was  made  *  *  *."  The  joint  resolu- 
tion further  provides: 

"*  *  *  That  failure  to  make  any  payment 
that  may  be  due,  unless  the  same  be  extended, 
or  to  make  any  extended  payment  at  or  before 
the  time  to  which  such  payment  has  been  ex- 
tended as  herein  provided  shall  forfeit  the 
entry  and  the  same  shall  be  canceled  and  any 
and  all  payments  theretofore  made  shall  be 
forfeited." 

Harper  having  failed  to  pay  any  of  the  annual 
installments  and  the  full  interest  due  thereon,  by 
letter  of  April  6,  1931,  he  was  required  to  pursue 
one  of  the  following  courses:  pay  the  sum  of 
$124.30  as  principal  and  $11.25  as  interest;  ask  for 
extension  of  time  or  relinquish  a  portion  of  his 
entry.  He  was  warned  that  if  he  took  no  action 
within  30  days  from  notice  his  entry  would  be 
canceled.  Harper  failed  to  respond  and  the  entry 
was  canceled  on  September  28,  1931.  Thereafter, 
inquiries  were  made  by  Harper  and  by  Congress- 
man Hill  in  his  behalf,  as  to  the  conditions  upon 
which  the  entry  would  be  reinstated.  October  23, 
1931,  the  Commission  advised  Harper  that  there 
was  no  authority  to  extend  the  payment  of  the 
principal  beyond  November  5,  1931,  but  if  he 
paid  the  interest  due  before  that  date,  his  entry 
would  be  reinstated  in  the  absence  of  an  adverse 
claim.  On  January  23,  1932,  he  was  advised  that 
the  entry  would  not  be  reinstated  by  the  payment 
of  the  interest  alone,  but  an  application  to  rein- 
state would  be  considered  when  he  was  in  a  posi- 
tion to  pay  the  principal  and  interest  due.  March 
23,  1932,  Congressman  Hill  was  advised  that  Har- 
per might  file  an  application  for  second  entry.  On 
June  10,  1932,  Harper  was  advised  that  he  was 
not  entitled  to  an  extension  of  time  as  he  had 
no  entry  to  base  an  extension  upon  but  when  he 


was  in  a  position  to  pay  the  principal  and  interest 
due,  he  might  file  an  application  for  reinstate- 
ment though  it  could  not  be  said  that  such  appli- 
cation would  receive  favorable  consideration  in 
view  of  a  decision  of  the  Department  in  Pierre 
019587,  holding  reinstatement  in  a  similar  case 
unauthorized  by  law,  without  prejudice  to  second 
entry.  Harper  was  further  advised  that  if  he  made 
second  entry  he  would  lose  what  he  had  paid.  It 
seems  from  the  letter  that  the  attitude  of  the 
Commissioner  was  influenced  by  Harper's  repre- 
sentations that  he  was  making  a  home  on  die  land 
and  had  considerable  improvements  thereon.  Har- 
per thereafter  made  no  attempt  to  revive  his 
original  rights  or  acquire  new  ones  until  February 
17,  1940,  when  he  asked  whether  his  entry  could 
be  reinstated  if  he  made  payment  in  full. 

The  undisposed  of  ceded  lands  on  the  former 
Colville  Indian  Reservation  were  temporarily 
withdrawn  by  the  Secretary  of  the  Interior  on 
September  19,  1934,  "from  disposal  of  any  kind, 
subject  to  any  and  all  existing  valid  rights,  until 
the  matter  of  their  permanent  restoration  to  tri- 
bal ownership  as  authorized  by  section  3  of  the 
act  of  June  18,  1934,  supra,  can  be  given  appro- 
priate consideration."  Section  18  of  that  statute 
(act  of  June  18,  1934,  48  Stat.  988,  25  U.S.C.  sec. 
478) ,  provides  that  the  act  shall  not  apply  to  any 
reservation  if  a  majority  of  the  Indians  on  the 
reservation  shall  vote  against  its  application.  The 
request  of  the  Assistant  to  the  Commissioner  of 
Indian  Affairs  for  an  opinion  states  that  the 
Colville  Indians  voted  against  the  acceptance  of 
the  act. 

By  letter  to  Harper  of  March  15,  1940,  the  Com- 
missioner of  the  General  Land  Office  alluded  to 
the  fact  that  the  land  had  not  been  restored  to 
tribal  ownership  and  to  the  previous  correspon- 
dence with  Harper  and  said: 

"If  you  are  now  residing  upon  the  land  em- 
braced in  the  entry  and  making  it  a  home  to 
the  exclusion  of  a  home  elsewhere,  this  office 
will  consider  an  application  to  reinstate  the 
entry,  provided  you  file  it  *  *  *  with  a  re- 
mittance of  $124.80  due  on  the  purchase 
money  and  the  $36.97  due  on  the  interest 
December  31,  1936.  The  application  should  be 
filed  immediately  in  the  District  Land  Office 
at  Spokane,  and  accompanied  with  corrobo- 
rated affidavits  of  two  witnesses." 

July  6,  1940,  Harper  tendered  the  sums  specified 
in  the  letter  of  March  15  and  filed  a  corroborative 
affidavit,  which,  among  other  things,  states: 

"*   *    *    I  have  lived  on   the  land  for  over 
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three  years.  But  of  late  have  had  to  work 
elsewhere  to  help  make  a  living  for  my 
family.  But  will  reside  upon  land  again  when 
I  send  in  the  final  payments  to  your  office." 

September  9,  1940,  the  Commissioner  reinstated 
the  entry  in  view  of  the  fact  that  the  land  had 
not  been  restored  to  tribal  ownership  and  final 
payments  had  been  made.  Final  certificate  issued 
September  18,  1940,  followed  by  patent  February 
25,  1941. 

The  Assistant  Commissioner  of  Indian  Affairs 
reports  that  the  land  in  question  is  a  part  of  the 
West  Fork  Timber  Unit  and  that  the  holders 
of  the  logging  contract  on  this  unit,  the  Landreth 
Brothers  Lumber  Company,  marked  the  trees  on 
the  SE14  SW14  NWi/4  Sec.  1,  for  cutting  early 
in  January  1940,  and  in  that  month  and  in  May 
1940  cut  and  removed  from  Harper's  former 
homestead  76,220  feet,  B.M.,  of  timber  of  the 
value  of  $228.60  and  that  Harper  is  demanding 
payment  for  the  value  of  that  timber.  The  As- 
sistant Commissioner  invites  consideration  of  cer- 
tain facts  from  which  he  concludes  that  the  entry 
was  not  made  in  good  faith  for  a  home  but  for 
the  purpose  of  speculating  in  the  timber  and 
that  Harper  made  fraudulent  representations  in 
his  final  proof  and  that  the  entry  was  reinstated 
upon  representations  not  in  fact  true,  and  his  posi- 
tion is  that  Harper  should  not  be  paid  because  of 
these  circumstances  indicating  fraud  and  bad  faith. 
Among  other  things,  it  is  alleged,  in  substance 
that  at  die  time  Harper  made  his  original  entry 
it  was  well  known  in  the  region  that  the  timber 
was  to  be  sold  and  that  the  advertisement  of  the 
West  Fork  Unit  had  been  prepared;  that  in  1929 
Harper  sold  and  caused  to  be  cut  $1,062.92  worth 
of  timber  as  timber  on  his  homestead,  which  sub- 
sequently was  ascertained  to  have  been  cut  from 
an  adjoining  Indian  allotment  and  from  tribal 
land,  damages  for  which  were  collected  from  the 
logging  company  that  cut  the  timber;  that  Har- 
per's house,  improvements  and  cultivation  were 
outside  his  homestead  and  on  Indian  land,  and  at 
the  time  of  entry  the  land  was  all  surveyed  with 
appropriate  markers  in  the  field;  that  he  had  not 
lived  on  the  land  for  the  past  nine  years,  although 
his  living  on  the  land  was  made  a  condition  for 
reinstatement.  Attention  is  invited  to  the  fact  that 
Harper  did  not  apply  for  reinstatement  until  after 
the  first  timber  was  cut  in  1940. 

It  has  been  held  in  any  number  of  cases  that 
a  patent  from  the  Government  relates  back  and 
takes  effect  from  the  date  of  the  entry  (see  cases, 
sec.  15,  43  U.S.C.A.,  note  18),  and  this  doctrine 
of  relation  has  been  applied  to  defeat  suits  in- 
stituted by  the  United  States  to  recover  the  value  of 
timber  unlawfully  cut  and  removed  from  a  home- 


stead entry  by  or  with  the  consent  of  the  entryman, 
upon  which  after  the  trespass  the  entryman  ac- 
quired final  certification  by  the  perfection  of  and 
payment  for  his  entry.  United  States  v.  Ball,  31 
Fed.  667;  United  States  v.  Freyberg,  32  Fed.  195. 
The  rule  that  the  patent  relates  back  to  the  date 
of  entry  has  also  been  applied  to  sustain  an  action 
by  a  homestead  or  other  entryman  of  public  land 
who  sued  for  the  recovery  of  the  value  of  timber 
cut  and  removed  from  his  entry  during  the  time 
his  rights  were  inchoate  and  before  he  acquired 
the  equitable  or  legal  title  to  the  land.  See  Knapp 
v.  Alexander  Co.,  237  U.S.  162;  Peyton  v.  Des- 
mond, 129  Fed  1.  For-  other  cases  see  Public  Lands, 
sec.  502,  50  C.J.  1103.  The  doctrine  of  relation, 
however,  is  only  a  fiction  of  law  designed  to  pro- 
mote justice  (Gibson  v.  Chouteau,  13  Wall.  92, 
101;  United  States  v.  Detroit  Lumber  Co.,  200 
U.S.  321,  334),  and  does  not  apply  to  make  that 
wrong  which  was  innocent  when  done  (Flint  et  al. 
v.  Gordon,  41  Mich.  420,  2  N.  W.  648;  Richardson 
v.  Midwest  Refining  Co.,  39  Wyo.  58,  270  Pac. 
154) ,  and  cannot  be  invoked  by  one  whose  default 
and  laches  would  make  it  work  an  injury  to  an- 
other (Evans  v.  Durango  Land  if  Coal  Co.,  80 
Fed.  433)  .  A  title  by  relation  extends  no  further 
backwards  than  the  inception  of  the  equitable 
right    (Hussman  v.  Durham,  165  U.S.   144,   148). 

An  examination  of  the  cases  where  the  right  of 
the  entryman  was  sustained  to  recover  damages  for 
timber  cut  and  removed  from  his  entry  in  the 
interim  between  the  initiation  of  his  rights  and 
their  perfection  by  final  certificate  or  patent, 
plainly  discloses  that  the  entryman  was  maintain- 
ing his  equitable  right  acquired  by  his  entry  and 
right  of  possession  thereunder  at  the  time  of  the 
alleged  severance  of  the  timber  from  the  entry, 
and  that  the  doctrine  of  relation  was  applied  for 
the  reason  that  he  was  maintaining  his  inchoate 
possessory  right  which  was  capable  of  perfection 
and  which  he  continued  to  maintain  until  it  was 
perfected.  There  are  instances  where  the  courts 
have  declined  to  apply  the  doctrine  that  upon  is- 
suance of  patent  the  title  relates  back  to  the  time 
of  entry  so  as  to  cut  off  the  right  of  the  United 
States  to  recover  for  timber  severed  and  removed 
between  entry  and  patent.  In  the  case  of  United 
States  v.  Norris,  41  Fed.  424,  Gill  made  homestead 
entry  in  1877.  The  timber  thereon  was  sold  by 
him  and  logged  in  1883  and  1884.  He  never  com- 
plied with  the  homestead  law  in  any  respect.  In 
1889  he  made  payment  for  the  land  and  acquired 
patent  under  the  act  of  June  15,  1880  (21  Stat. 
237)  .  Section  2  of  said  act  authorized  "persons 
who  have  heretofore  under  any  of  the  homestead 
laws  entered  lands  properly  subject  to  such  entry" 
to  "entitle  themselves  to  said  lands  by  paying  the 
government    price    therefor,"    provided    the    pur- 
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chase  shall  not  interfere  with  the  rights  or  claims 
of  others  who  may  have  subsequently  entered  such 
lands  under  the  homestead  laws  (William  C. 
Pascoe,  1  L.D.  50) .  The  Government  sued  the 
purchaser  for  the  value  of  the  logs,  who  set  up  the 
defense  that  the  title  of  the  entryman  related  back 
to  the  date  of  entry.  The  court,  in  upholding  the 
right  of  the  Government  to  recover  the  value  of 
the  timber,  said: 

"Whatever  may  be  his  [the  entryman's]  title 
now  against  the  government,  it  would  be 
carrying  the  docrtine  contended  for  by  de- 
fendant's counsel  to  unwarrantable  lengths  to 
say  that  the  government  is  estopped  from 
holding  the  defendant  liable  in  this  suit  for 
the  value  of  the  timber  cut  from  the  public 
lands,  and  appropriated  by  him,  at  a  time 
when  the  ownership  therein,  in  law  and 
equity,  was  in  the  sovereign." 

In  the  case  of  United  States  v.  Perkins,  44  Fed. 
670,  Reeves  made  homestead  entry  in  1877.  He 
never  lived  on  the  land  or  attempted  to  comply 
with  the  requirements  of  the  homestead  law.  In 
1879  he  caused  to  be  cut  and  sold  timber  from 
the  land.  On  November  5,  1885,  the  entry  was 
canceled.  On  December  30,  1886,  Reeves  made  pay- 
ment for  the  land  and  obtained  patent  therefor 
under  the  act  of  June  15,  1880,  supra.  In  the 
suit  against  the  purchasers  of  the  timber,  the 
defendants  contended  that  the  patent  related  back 
to  the  date  of  the  entry  and  canceled  the  trespass. 
In  answering  this  contention,  the  court  pointed 
out  that  in  the  Ball  and  Freyberg  cases  (above 
cited)  the  entryman  made  his  entry  in  good  faith; 
that  there  was  no  suggestion  in  those  cases  of 
abandonment  and  cancellation  or  that  the  entry- 
man  got  anything  under  the  act  of  1880;  that  as 
Reeves  never  had  possession  of  the  land  and  his 
prior  entry  was  canceled,  he  never  had  any  legal 
or  equitable  right  to  the  land  prior  to  its  pur- 
chase on  December  30,  1886;  that  the  timber  cut 
in  1879,  which  undoubtedly  belonged  to  the  United 
States,  became  the  personal  property  of  the  Gov- 
ernment, and  when  the  defendants  removed  the 
timber  and  converted  it  to  their  own  use  they 
became  liable  to  the  United  States  for  its  value, 
and  there  was  no  reason  why  the  United  States  in 
thereafter  selling  the  land  should  renounce  its 
just  right  to  recover  the  damages  already  accrued. 

In  Evans  v.  Durango  Land  <tr  Coal  Co.,  80  Fed. 
433,  25  CCA.  531,  the  case  came  up  on  a 
demurrer  to  the  bill  of  complaint.  The  facts  in 
so  far  as  they  have  bearing  on  the  application  of 
the  doctrine  of  relation,  are  briefly  as  follows: 
October  2,  1880,  Evans  filed  coal  declaratory  state- 
ment which  was  suspended.  During  the  suspension 


on  November  26,  1881,  one  McMaster  conveyed 
the  land  embraced  in  the  declaration  to  one  Bell 
in  trust  for  the  defendants  and  on  December  1, 
1881,  filed  what  was  alleged  to  be  a  pretended 
entry  under  the  coal  land  laws  while  the  land  was 
withdrawn  from  sale.  Thereafter  the  Commissioner 
of  the  General  Land  Office  issued  instructions  re- 
lating to  the  character  and  sale  of  the  land,  and 
Evans  was  notified  to  make  entry  and  payment. 
He  tendered  application  to  purchase  and  pay- 
ment on  June  27,  1892,  which  was  refused  by  the 
register  of  the  local  office  because  of  the  pending 
application  of  McMaster.  Evans  thereupon  insti- 
tuted contest  against  the  application  of  McMaster 
on  the  ground  it  was  made  in  the  interest  and  for 
the  benefit  of  defendants.  The  contest  was  sus- 
tained on  the  ground  alleged  and  McMaster's  ap- 
plication was  rejected.  Evans  was  thereafter  al- 
lowed to,  and  did  enter  the  land  under  the  coal 
land  laws  and  made  payment  December  31,  1894, 
and  received  final  certificate  upon  which  patent 
issued  February  28,  1895.  Evans  sued  the  defen- 
dants for  the  value  of  the  coal  removed  by  them 
from  January  8,  1885,  down  to  and  beyond  the 
time  of  issuance  of  patent. 

The  court  cited  Hussman  v.  Durham,  supra,  and 
other  cases  for  the  propositions  that  there  is  no 
hard  and  fast  rule  giving  a  patent  retroactive 
effect  by  relation  to  the  time  when  the  entry  is 
fully  consummated  by  payment  and  that  the  doc- 
trine of  relation  is  a  legal  fiction  intended  only  to 
apply  to  the  protection  of  persons  who,  without 
fault  of  their  own,  might  otherwise  sustain  an  in- 
jury and  never  where  it  has  a  contrary  effect.  It 
was  held  that  Evans  acquired  only  a  preferential 
right  of  entry  by  his  declaratory  statement  and  not 
an  equitable  title;  that  his  equitable  right  had  its 
origin  in  the  payment  made  December  31,  1894,  his 
preferential  right  having  expired  October  2,  1881; 
that  the  contest  proceedings  showed  that  McMas- 
ter's filing  was  canceled  because  it  was  made  for 
the  benefit  of  others  and  not  because  of  any  pref- 
erential right  of  Evans,  and  it  would  be  presumed 
that  had  McMaster's  claim  been  valid  it  would 
have  been  allowed.  The  court  said: 

"*  *  *  Inasmuch  as  the  plaintiffs  invoke  the 
equitable  doctrine  of  relation  for  the  purpose 
of  recovering  the  value  of  coal  which  the  de- 
fendant company  has  taken  out  of  the  land 
in  controversy,  doubtless  at  great  labor  and  ex- 
pense, and  during  a  series  of  years,  they  ought 
to  show,  by  proper  averments,  why  Evans  re- 
mained silent  and  inactive  for  such  a  long 
period  after  his  declaratory  statement  was  filed, 
and  they  should  also  show  that  his  apparent 
failure  to  comply  with  the  law  and  to  exercise 
due   diligence   was   excusable.    Without   some 
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further  allegations  showing  how  it  happened 
that  no  action  was  taken  by  Evans  towards 
perfecting  his  claim  between  October  2,  188D, 
and  June  27,  1892,  although  for  a  greater  part 
of  that  time  the  defendant  company  was  in 
possession  of  the  land,  and  mining  coal  there- 
on, the  inference  is  clear  that  he  must  have 
been  guilty  of  gross  laches  in  prosecuting  Iris 
claim,  and  in  asserting  his  rights;  and  such 
laches  on  his  part  would  seem  to  be  a  sufficient 
reason  why  his  patent  should  not  be  given 
effect  by  relation  as  of  the  date  when  he  filed 
his  declaratory  statement.  It  may  be  that  facts 
can  be  shown  which  will  excuse  Evans'  ap- 
parent want  of  diligence  in  perfecting  his 
title,  but  we  are  constrained  to  hold  that  the 
present  complaint  does  not  contain  such  a 
showing  nor  any  averments  which  would 
justify  us  in  holding  that  his  patent  should 
be  given  effect  by  relation  as  of  a  date  anterior 
to  December  31,  1894.*  *   *" 

In  the  present  case  there  is  no  doubt  as  to  the 
propriety  or  legality  of  the  cancellation  of  the  entry 
of  Harper.  The  entry  was  canceled  because  of  his 
failure  and  neglect  to  pay  the  purchase  price  of 
the  land  and  comply  with  the  conditions  prescribed 
under  the  applicable  law  and  regulations  for  an 
extension  of  time,  of  which  he  had  been  fully  in- 
formed. Upon  cancellation  of  the  entry,  by  ex- 
press provision  of  law  he  forfeited  all  money  he 
had  paid  and  lost  all  equitable  or  legal  right  to 
acquire  the  title  or  hold  the  possession  of  the 
land;  nor  had  he  any  superior  right  over  any  other 
person  who  might  seek  entry  to  restoration  of  his 
rights  or  to  the  initiation  of  a  new  one.  The  invi- 
tation extended  by  the  Commissioner  to  Harper 
after  his  entry  was  canceled  to  file  an  application 
for  reinstatement  accompanied  by  a  tender  of  the 
delinquent  payments  was  not  consistent  with  the 
views  of  the  Department  expressed  in  the  unre- 
ported case  of  Joseph  Bloom,  A.  16258,  rendered 
January  25,  1932.  It  was  held  in  that  case  that  the 
reinstatement  of  a  homestead  entry  in  the  former 
Cheyenne  River  and  Standing  Rock  Indian  Res- 
ervation allowed  and  subsequently  canceled  under 
the  act  of  May  29,  1908  (35  Stat.  460) ,  which  con- 
tains the  same  provisions  for  cancellation  and  for- 
feiture as  appear  in  the  joint  resolution  of  March 
19,  1920,  supra,  was  unauthorized  by  law,  that  the 
revival  of  a  defunct  entry  and  allowance  of  credit 
for  forfeited  installments  was  unwarranted,  but 
that  the  decision  was  without  prejudice  to  the 
right  of  the  former  entryman  to  make  second 
entry  if  the  land  remained  unappropriated. 

Irrespective  of  the  question  of  the  right  of  re- 
instatement, the  fact  is,  as  shown  by  the  record, 
that  Harper  did  not  take  advantage  of  the  oppor- 


tunity to  reinstate  his  entry  or  attempt  to  make  a 
second  entry,  but  remained  silent  for  over  8V2 
years  and  until  the  timber  was  marked  for  cutting 
and  part  of  it  was  cut  before  attempting  to  have 
his  rights  revived.  At  the  time  of  the  cutting  of  the 
timber,  Harper  had  no  right  to  the  possession  of 
the  land  whatsoever  and  no  equitable  right  to  ac- 
quire the  title  thereto,  and  aside  from  the  question 
whether  the  Indian  Agency  had  the  right  to  sell 
the  timber  and  authorize  its  cutting,  in  view  of  the 
then  status  of  the  land,  there  is  no  question  that 
at  the  time  of  severance  of  the  timber  from  the 
land  the  United  States  was  the  exclusive  owner  of 
both  the  land  and  timber  and  entitled  to  dispose 
of  it. 

The  reinstatement  of  the  entry  subsequently  was 
placed  on  the  grounds  that  the  land  had  not  been 
restored  to  tribal  ownership  (in  other  words  that 
the  land  remained  subject  to  disposal  under  the 
public  land  laws) ,  and  the  final  payment  under 
the  former  entry  had  been  made.  Whether  the 
Commissioner  had  authority  to  do  this,  and 
whether  the  patent  is  valid,  are  questions  not  ma- 
terial to  the  present  inquiry.  This  is  so  because, 
in  any  event,  the  Department  may,  as  we  have 
seen  the  courts  have  done,  inquire  into  the  facts 
and  circumstances  to  determine  the  time  when  the 
rights  secured  by  a  patent  have  their  inception. 
From  a  review  of  the  record  it  appears  that  at  the 
time  the  timber  was  cut,  Harper  had  no  right  of 
possession  and  no  rights  either  legal  or  equitable 
in  the  land.  The  inceptive  right  he  had  to  acquire 
title  to  the  timber,  and  as  homesteader  to  cut  and 
convert  to  his  own  use  such  timber  on  the  land 
as  might  be  necessary  to  remove  with  a  bona  fide 
purpose  to  clear  the  land  for  cultivation,  was 
lost  by  the  previous  cancellation  of  the  entry. 
Whatever  rights  he  may  have  had  to  reinstatement 
or  to  initiate  new  rights  by  second  entry  were  lost 
by  his  laches  in  failing  to  exercise  them.  Assum- 
ing that  the  act  of  reinstatement  was  motivated  by 
a  desire  to  prevent  Harper  from  losing  the  fruits 
of  his  labor  and  expense  in  compliance  with  the 
homestead  law,  it  is  clear  that  the  reinstatement 
was  not  based  upon  any  existing  right  or  equity  in 
the  land  and  that  he  acquired  no  new  inceptive 
right  to  obtain  title  until  the  entry  was  re- 
instated. 

I  am,  therefore,  of  the  opinion  that  Harper  is 
not  entitled  to  be  paid  for  the  timber  under  any 
fiction  of  law  that  he  was  constructively  in  pos- 
session of  the  lands  at  the  time  of  severance  and 
appropriation  thereof  under  the  doctrine  that  the 
patent  relates  back  to  the  date  of  original  entry. 

The  Acting  Commissioner  of  Indian  Affairs  in- 
vites attention  to  the  following  excerpt  from  the 
letter  of  the  Commissioner  of  the  General   Land 
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Office  to  the  Commissioner  of  Indian  Affairs  dated 
April   11,   1941: 

"If  at  the  time  of  the  withdrawal  of  the 
undisposed  of  ceded  Colville  lands  by  order 
of  the  Secretary  of  the  Interior  dated  Septem- 
ber 19,  1934  (54  I.D.  559),  issued  under 
authority  of  the  act  of  June  18,  1934  (48  Stat. 
984)  ,  the  entryman  was  maintaining  a  valid 
homestead  settlement  claim,  and  if  he  contin- 
ued to  maintain  such  settlement  claim  to  the 
date  of  the  cutting  of  the  timber,  we  are  of  the 
opinion  that  he  had  such  a  possessory  right  to 
the  land  as  made  the  sale  of  the  timber  there- 
on by  the  Indian  Agency  improper.  The  land, 
until  it  was  withdrawn,  was  subject  to  both 
settlement  and  entry.  Perhaps  a  field  investiga- 
tion should  be  made  to  determine  the  facts 
as  to  settlement." 

In  the  first  place,  it  should  be  noticed  that  this 
view  is  based  on  supposition  and  there  is  nothing 
in  the  showings  of  Harper  that  justify  the  con- 
clusion he  maintained  any  settlement  on  the  land 
after  the  entry  was  canceled.  But  assuming  he 
could  show  such  settlement,  residence  and  cul- 
tivation of  the  land  by  the  entryman  after  his  entry 
has  been  canceled  for  failure  to  comply  with  the 
law  under  which  the  entry  was  made,  would  not 
authorize  the  reinstatement  of  the  entry,  for  such 
acts  in  no  manner  cure  his  laches  and  defaults 
upon  which  the  judgment  of  cancellation  was  ren- 
dered. Harmon  Pomeroy,  12  L.D.  418. 

If  the  view  is  based  upon  the  argument  that 
Harper,  equally  with  others  qualified  to  settle 
upon  the  lands,  could,  notwithstanding  the  can- 
cellation of  his  prior  entry  initiate  a  new  right  of 
entry  by  settlement  and  may  have  been  such  a 
settler  at  the  time  of  the  trespass  and  acquired 
thereby  rights  in  the  timber  on  the  land,  there 
are  two  answers.  The  first  is  that  notwithstanding 
any  such  settlement,  the  ownership  of  the  land 
and  timber  thereon  remains  in  the  Government 
until  the  conditions  of  the  law  are  fulfilled.  Stone 
v.  United  States,  167  U.S.  178,  191,  193.  The  second 
answer  is  that  Harper  never  acquired  a  patent 
based  upon  an  entry  that  had  its  inception  in  such 
a  settlement,  but  upon  rights  acquired,  if  at  all, 
after  the  timber  was  cut  and  removed.  It  follows 
that  he  acquired  no  interest  whatsoever  in  the 
timber  sold  by  the  Indian  Agency. 

For  the  reasons  stated,  the  demand  by  Harper 
to  be  paid  for  such  timber  should  be  refused. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  January  15,   1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Memorandum  lor  the  Assistant  Secretary: 

On  September  11,  1941,  you  referred  to  me  for 
an  opinion  the  question  by  what  methods  certain 
tracts  situated  within  the  original  allotment  of 
Jap  Nelson,  deceased  Yakima  Allottee  No.  985, 
could  be  acquired  for  the  use  of  the  Irrigation 
Service  on  the  Wapato  Indian  Irrigation  project, 
Washington. 

A  similar  question  was  dealt  with  in  my  memo- 
randum for  the  Commissioner  of  Indian  Affairs 
dated  August  14,  1937.  The  conclusion  reached 
therein,  in  so  far  as  it  relates  to  the  instant  case, 
was  to  the  effect  that  Indian  lands  in  heirship 
status  with  one  or  more  of  the  heirs  being  incom- 
petent or  under  age  could  be  caused  to  be  sold  by 
the  Secretary  under  the  authority  given  in  section 
1  of  the  act  of  June  25,  1910  (36  Stat.  855;  25 
U.S.C.  sec.  372) .  The  main  difficulty  in  such  a 
case  lies  in  the  fact  that  section  372  provides  that 
"upon  payment  of  the  purchase  price  in  full,  the 
Secretary  of  the  Interior  shall  cause  to  be  issued 
to  the  purchaser  patent  in  fee  for  such  land."  As 
in  the  instant  case  the  United  States  is  the  pur- 
chaser of  the  land,  this  provision  would  lead  to  a 
legal  absurdity  by  requiring  the  issuance  of  a  fee 
patent  to  the  United  States. 

In  the  above  mentioned  memorandum  I  dealt 
with  the  situation  arising  as  a  consequence  of  a 
land  purchase  under  section  5  of  the  act  of  June 
18,  1934  (84  Stat.  984).  This  section  provides  that 
title  to  land  purchased  thereunder  shall  be  taken 
by  the  United  States  in  trust  for  the  tribe  or  in- 
dividual Indian  for  whom  it  is  acquired.  In  this 
connection  I  wrote: 

"*  *  *  In  the  face  of  this  dilemma  it  ap- 
pears to  be  a  reasonable  view  that  the  require- 
ment of  section  372,  that  a  patent  in  fee  be 
issued  to  the  purchaser,  is  inapplicable  where 
the  United  States  is  itself  the  purchaser,  and 
that  in  this  case  section  5  of  the  act  of  June  18, 
1934,  supersedes  and  amends  the  relevant  pro- 
visions of  section  372.  This  view  is  in  accord 
with  the  familiar  rule  that  a  limiting  statute 
does  not  run  against  the  sovereign." 

While  the  authority  for  the  instant  purchase  is 
to  be  found  in  the  general  appropriation  for  the 
purchase  by  the  United  States  of  lands  needed  for 
irrigation  purposes  rather  than  in  a  statute  such 
as  section   5  of  the  act  of  June    18,    1934,  setting 
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forth  specifically  how  title  is  to  be  taken  to  the 
lands  acquired,  the  rule  that  a  limiting  statute 
does  not  run  against  the  sovereign  still  governs 
the  instant  case. 

In  view  of  these  conclusions  it  is  my  opinion 
that  the  Secretary  may  sell  the  tracts  in  question 
under  the  authority  given  by  25  U.S.C.  sec.  372 
without  having  to  issue  a  patent  in  fee.  This  power 
to  sell  carries  with  it  by  necessary  implication  the 
power  to  convey  title  to  the  land.  The  same  situa- 
tion arose  in  connection  with  the  purchase  of  In- 
dian lands  in  heirship  status  under  section  372 
for  the  Shoshone  Tribe  and  individual  Shoshone 
Indians  under  the  Shoshone  Judgment  Fund  Act 
of  July  27,  1939  (53  Stat.  1128,  1130) .  The  method 
of  conveying  title  used  in  that  case  was  by  an  or- 
der signed  by  the  Secretary  conveying  the  title  of 
all  the  heirs  to  the  United  States  in  trust  for  the 
tribe  or  the  individual  Indian.  It  is  suggested  that 
the  same  method  be  used  in  the  instant  case. 

I  may  add  that  this  type  of  order  was  recently 
submitted  to  the  Attorney  General  in  connection 
with  the  accpiisition  of  certain  school  lands  on  the 
Pine  Ridge  Reservation  for  examination  of  the 
title.  Should,  upon  receipt  of  his  reply,  any  further 
question  remain  as  to  the  validity  of  this  method 
of  conveyance,  I  shall  be  glad  to  consider  it. 

Nathan  R.  Margold, 

Solicitor. 

Approved  and  referred   to 

the  Commissioner  of  Indian  Affairs 

for  appropriate  action.       February  4,  1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Conflict  Between  Migratory  Bird 
Treaty  with  Great  Britain  and 

Treaty  with  the  Yakimas  re 
Hunting  Rights  on  Reservation 

February  10,  1942. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  unable  to  agree  with  the  legal  views  em- 
bodied in  the  attached  letter,  which,  in  effect, 
recommends  criminal  prosecution  against  Indians 
who,  in  the  exercise  of  treaty  rights,  and  upon  their 
own  reservation,  decline  to  conform  to  general 
regulations  issued  under  the  authority  of  the  Mi- 
gratory Bird  Treaty  Act.  (Act  of  July  3,  1918  (40 
Stat.  755)  ;   16  U.S.C.  sees.  703-704.) 

The  right  to  hunt  on  their  own  reservation  was 
an  essential  part  of  the  arrangement  with  the  Ya- 


kima Tribe  consummated  by  the  Treaty  of  June 
9,  1855  (12  Stat.  951).  The  proceedings  in  the 
council  with  the  Yakima  Tribe  leading  to  this 
treaty  show  a  constant  concern  on  the  part  of  the 
Indians  and  repeated  assurance  on  behalf  of  the 
Federal  Government  that  in  the  lands  that  were 
to  be  reserved  to  the  tribe  the  Indians  would  have 
the  right  to  take  game,  as  well  as  the  other  com- 
mon incidents  of  ownership,  and  that  no  white  man 
would  be  allowed  to  enter  upon  the  reservation 
for  the  purpose  of  interfering  in  any  way  with 
the  Indians  in  the  administration  of  their  own 
laws  or  in  their  efforts  to  gain  subsistence  from 
the  resources  of  the  reservation.  See  pages  A22, 
A87,  A88,  A91,  A92  of  official  proceedings  trans- 
mitted by  Governor  Isaac  I.  Stevens  and  General 
Joel  Palmer  to  the  Commissioner  of  Indian  Af- 
fairs on  [une  12,  1855.  Although  the  treaty  did  not 
refer  in  express  terms  to  hunting  rights  upon  the 
reservation,  the  protection  of  such  rights  was  neces- 
sarily implied  by  the  provision  that  the  reserva- 
tion should  be  "set  apart  *  *  *  for  the  exclusive 
use  and  benefit  of  said  Confederated  Tribe  and 
bands  of  Indians,  as  an  Indian  reservation;  *  *  *." 
(Article  II.)  This  certainly,  was  the  Indians' 
understanding  of  the  treaty. 

While  it  is  established  that  Congress  has  the 
right  to  violate  treaty  obligations,  the  converse 
of  this  ride  is  that  an  intent  to  do  so  will  be  found 
only  where  the  language  of  the  legislation  leaves 
no  room  for  any  other  possible  construction. 

"A  treaty  will  not  be  deemed  to  have  been 
abrogated  or  modified  by  a  later  statute  unless 
such  purpose  on  the  part  of  Congress  has  been 
clearly  expressed."  Cook  v.  United  States,  288 
U.S.  102,  120  (1933)  ;  and  see  United  States  v. 
Hayne,  264  U.S.  446,  448  (1924)  ;  Chow  Heong 
v.  United  States,  112  U.S.  536,  549-550  (1884) ; 
United  States  v.  Forty-three  Gallons  of  Whis- 
key, 108  U.S.  491,  496    (1883). 

Likewise  it  is  well  settled  that  while  Congress  may 
violate  a  treaty,  administrative  officials  are  with- 
out power  to  do  so.  United  States  v.  Carpenter, 
111  U.S.  347  (1884)  ;  18  Op.  Atty.  Gen.  141  (1885). 
In  the  present  case  neither  the  Migratory  Bird 
Treaty  with  Great  Britain  (39  Stat.  1702)  nor  the 
statute  providing  for  its  enforcement  deals  ex- 
pressly with  the  question  of  Indian  treaty  rights, 
although  in  both  the  Migratory  Bird  Treaty  and 
the  statute  certain  privileges  are  granted  to  In- 
dians regardless  of  former  Indian  treaty  rights  and 
these  privileges,  of  course,  apply  to  treaty  Indians 
as  well  as  nontreaty  Indians.  Neither  do  the  regu- 
lations issued  under  the  Migratory  Bird  Treaty 
Act  deal  expressly  with  the  question  of  special  In- 


February  13,   1942 


Opinions  of  the  Solicitor 


1091 


dian  treaty  rights.  On  the  contrary,  the  regula- 
tions repeatedly  refer  to  State  laws  (50  CFR  1.8, 
1.9,  1.11,  1.51,  1.53,  1.61)  and  may  therefore  prop- 
erly be  viewed  as  applying  only  to  persons  sub- 
ject to  State  laws,  and  thus  not  to  Indians  on  In- 
dian reservations.  Under  the  circumstances,  with- 
out questioning  the  power  of  Congress  otherwise 
to  provide,  I  must  hold  that  Congress  has  not  ac- 
tually abrogated  the  treaty  right  of  members  of  the 
Yakima  Tribe  to  utilize  for  their  needs  the  wildlife 
resources  of  the  Yakima  Reservation. 

If  it  should  appear  that  the  execution  of  the 
Migratory  Bird  Treaty  necessarily  requires  a  limita- 
tion of  Indian  hunting  rights  on  Indian  reserva- 
tions, then  the  United  States  would  be  under  an 
international  obligation  to  Great  Britain  which 
would  conflict  with  its  treaty  obligation  to  the 
Yakima  Tribe.  If  such  a  conflict  of  obligations  can 
be  settled  by  the  voluntary  agreement  of  the  Ya- 
kima Tribe  to  accept  appropriate  limitations  upon 
its  hunting  rights  in  exchange  for  other  conces- 
sions which  the  Federal  Government  may  lawfully 
grant,  then  further  legislation  would  not  be  neces- 
sary. In  the  absence  of  such  agreement,  it  would 
appear  that  only  Congress  can  determine  which  of 
two  inconsistent  treaty  obligations  shall  be  violated 
and  which  shall  be  enforced. 

At  the  present  time  there  is  no  agreement,  no 
regulation,  and  no  statute  which  expressly  abro- 
gates any  Yakima  treaty  rights  with  respect  to  hunt- 
ing on  the  Yakima  Reservation.  Under  the  circum- 
stances I  think  it  would  not  be  proper  for  this 
Department  to  support  criminal  proceedings 
against  members  of  the  Yakima  Tribe  based  upon 
the  exercise  of  such  treaty  rights. 

It  may  be  that  certain  statements  in  the  opinion 
rendered  on  June  15,  1934,  by  the  Acting  Solicitor 
of  this  Department  on  hunting  rights  of  the  Swi- 
nomish  Indians  (54  I.D.  517),  not  essential  to  the 
actual  holding  in  that  case,  are  inconsistent  with 
the  foregoing  conclusions.  If  that  opinion  suggests 
either  that  hunting  rights  on  the  reservation  were 
not  protected  for  the  future  by  the  treaty  there 
under  consideration,  or  that,  despite  any  such  pro- 
tection, such  rights  were  plainly  abrogated  by  the 
Migratory  Bird  Treaty  Act  of  July  3,  1918  (40 
Stat.  755) ,  these  are  propositions  which  can  no 
longer  be  maintained  in  the  light  of  court  deci- 
sions rendered  since  that  opinion  was  issued.  Sho- 
shone Tribe  v.  United  States,  299  U.S.  476  (1937)  ; 
Chippewa  Indians  v.  United  States,  301  U.S.  358 
(1937)  ;  United  States  v.  Cutler,  37  F.  Supp.  724 
(D.C.E.D.  Ida.  1941).  Certainly  the  Yakima  In- 
dians understood  that  on  the  reservation  which 
they  were  retaining  they  would  have  the  right  to 
avail  themselves  of  the  sources  of  food  supply 
which  they  had  hitherto  used.  According  to  well- 


established  principles  of  construction  the  Indians' 
understanding  of  the  treaty  should  prevail  if  the 
treaty  itself  is  ambiguous.  Worcester  v.  Georgia, 
6  Pet.  515,  582  (1832)  ;  Jones  v.  Meehan,  175  U.S. 
1  (1899)  ;  United  States  v.  Shoshone  Tribe,  304 
U.S.  Ill  (1938).  There  may  be  some  doubt  as  to 
whether  Congress,  in  enacting  the  Migratory  Bird 
Treaty  Law,  intended  to  abrogate  prior  Indian 
treaty  rights,  but  again  any  such  doubt  should, 
under  persuasive  authorities,  be  resolved  in  favor 
of  the  Indians.  Winters  v.  United  States,  207  U.S. 
564  (1908)  ,  and  see  cases  cited,  supra.  At  any  rate, 
in  view  of  the  foregoing  considerations,  it  would 
hardly  be  proper  for  the  Department,  charged  with 
the  protection  of  Indian  rights,  to  support  crim- 
inal proceedings  against  members  of  the  Yakima 
Tribe  based  upon  their  exercise  of  treaty  rights 
which  they  regard  as  sacred. 

Nathan  R.  Margold, 

Solicitor. 


Oil  and  Gas  Leases— Interpretation 
of  Payment  Provisions 

February  13,  1942. 

Synopsis  of 
Solicitor's  Opinion 

Re:  Interpretation  of  the  habendum  and  payment 
provisions  in  an  oil  and  gas  lease  on  Indian 
lands. 
Held:  1.  Where  a  lease  is  for  a  term  of  10  years 
and  as  much  longer  thereafter  as  oil  or  gas 
is  found  in  paying  quantities,  and  where 
the  development  of  only  one  gas  well  in 
paying  quantities  is  sufficient  to  continue 
the  life  of  the  lease,  the  lease  is  not  sub- 
ject to  cancellation  after  the  expiration  of 
the  primary  term  if  there  is  a  gas  well 
thereon  capable  of  producing  gas  in  such 
quantities  upon  which  the  required  royalty 
of  $300  per  annum  is  paid,  even  though 
such  well  is  shut  in  because  of  market  con- 
ditions and  gas  is  not  sold  therefrom. 
2.  Where  payment  is  made  by  the  lessee  of 
$300  annual  royalty  on  one  shut-in  gas  well, 
he  may  pay  $100  annual  rental  on  a  second 
shut-in  gas  well  under  the  provision  in  the 
lease  providing  for  forefeiture  of  an  un- 
profitable gas  well  unless  a  $100  annual 
rental  is  paid  for  retaining  gas  producing 
privileges. 
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Department  of  the  Interior 


February  13,  1942 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  on  certain  basic 
questions  presented  to  you  by  the  Geological  Sur- 
vey, through  the  Office  of  Indian  Affairs,  concern- 
ing the  interpretation  of  lease  No.  37992,  contract 
127ind-858,  Susan  Riddle,  Choctaw  Indian  allot- 
ment 15694,  upon  which  decisions  are  desired  in 
order  that  the  proper  royalty  accounting  may  be 
made. 

The  lease  in  question  is  dated  May  31,  1918,  and 
was  approved  by  the  Department  on  July  18,  1918. 
The  assignment  by  the  original  lessee,  The  Quin- 
ton  Spelter  Company,  to  the  Utilities  Oil  Produc- 
tion Corporation,  pertaining  to  the  WV2  NEV4 
Sec.  12,  T.  7  N.,  R.  18  E.,  Ind.  M.,  was  approved 
by  the  Department  on  October  11,  1929.  The  lease 
is  for  a  term  of  "ten  years  from  the  date  of  the 
approval  hereof  by  the  Secretary  of  the  Interior, 
and  as  much  longer  thereafter  as  oil  or  gas  is  found 
in    paying    quantities,  *    *   *." 

Development  of  the  oil  and  gas  deposits  under- 
lying the  lease  consisted  of  two  dry  gas  wells  com- 
pleted in  1918  and  1921,  which  were  producing 
until  March  1930,  when  they  were  shut  in.  The 
open  flow  of  each  well  is  approximately  200,000 
cubic  feet  per  day  and  the  shut-in  pressure  is  ap- 
proximately 150  pounds  per  square  inch.  Gas  from 
well  No.  1  was  sold  prior  to  its  being  shut  in  during 
March  1930.  Gas  from  well  No.  2  was  never  sold 
but  was  used  only  for  lease  operations.  Since  the 
wells  were  shut  in  the  lessee  has  continued  to  pay 
royalty  for  well  No.  1  at  the  rate  of  $300  per  an- 
num and  rental  for  well  No.  2  at  the  rate  of  $100 
per  annum.  The  reasons  given  for  not  utilizing 
the  gas  subsequent  to  1930  are  insufficient  pressure 
to  enter  the  main  shipping  line  and  marketing 
conditions  which  do  not  justify  the  installation  of 
equipment  to  boost  the  pressure  to  line  require- 
ments. 

The  provisions  in  the  lease  relating  to  the  pay- 
ment of  royalty  and  rental  on  gas  wells  are  as 
follows: 

"*  *  *  And  the  lessee  shall  pay  as  royalty 
on  each  gas  producing  well  three  hundred  dol- 
lars per  annum  in  advance,  to  be  calculated 
from  the  date  of  commencement  of  utiliza- 
tion: Provided,  however,  in  the  case  of  gas 
wells  of  small  volume,  when  the  rock  pressure 
is  one  hundred  pounds  or  less,  the  parties 
hereto  may,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  agree  upon  a  royalty, 
which  will  become  effective  as  a  part  of  this 


lease;  Provided,  further,  That  in  case  of  gas 
wells  of  small  volume,  or  where  the  wells  pro- 
duce both  oil  and  gas  or  oil  and  gas  and  salt 
water  to  such  extent  that  the  gas  in  [is]  unfit 
for  ordinary  domestic  purposes,  or  where  the 
gas  from  any  well  is  desired  for  temporary  use 
in  connection  with  drilling  and  pumping  op- 
erations on  adjacent  or  nearby  tracts,  the  lessee 
shall  have  the  option  of  paying  royalties  upon 
such  gas  wells  of  the  same  percentage  of  the 
gross  proceeds  from  the  sale  of  gas  from  such 
wells  as  is  paid  under  this  lease  for  royalty  on 
oil.  The  lessor  shall  have  the  free  use  of  gas 
for  domestic  purposes  in  his  residence  on  the 
leased  premises,  provided  there  shall  be  sur- 
plus gas  produced  on  said  premises  over  and 
above  enough  to  fully  operate  the  same. 
Failure  on  the  part  of  the  lessee  to  use  a  gas 
producing  well,  which  cannot  profitably  be 
utilized  at  the  rate  herein  prescribed,  shall 
not  work  a  forfeiture  of  this  lease  so  far  as 
the  same  relates  to  mining  oil,  but  if  the  lessee 
desires  to  retain  gas  producing  privileges,  the 
lessee  shall  pay  a  rental  of  one  hundred  dol- 
lors  per  annum,  in  advance,  calculated  from 
date  of  discovery  of  gas,  on  each  gas  producing 
well,  gas  from  which  is  not  marketed  or  not 
utilized  otherwise  than  for  operations  under 
this  lease.  Payments  of  annual  gas  royalties 
shall  be  made  within  twenty-five  days  from  the 
date  such  royalties  become  due,  other  royalty 
payments  to  be  made  monthly  on  or  before  the 
25th  day  of  the  month  succeeding  that  for 
which  such  payment  is  to  be  made,  supported 
by   sworn   statements." 

The   questions   presented   are: 

(1)  Did  the  lease  expire  when  production 
ceased  in  March  1930,  or  may  it  properly  be 
considered  as  continued  in  force  by  existence 
of  wells  capable  of  producing  gas  which  are 
now  shut  in? 

(2)  What  is  the  annual  royalty  or  rental 
due  from  well  No.  1,  from  which  gas  formerly 
was   sold,   while   it   is   not   producing? 

(3)  What  is  the  annual  amount  due  for 
well  No.  2,  from  which  gas  was  used  only  for 
lease  operations,  while  it  is  not  producing? 

Since  the  answer  to  question  (1)  depends  to  a 
certain  extent  upon  the  answers  to  questions  (2) 
and  (3) ,  I  shall  discuss  all  of  the  questions  to- 
gether. 

As  the  habendum  clause  of  the  lease  provides 
that  after  the  expiration  of  the  10-year  term  (1928) 
the  lease  shall  remain  in  effect  so  long  as  "oil  or 
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gas  is  found  in  paying  quantities,"  it  is  necessary  to 
determine  whether  or  not  after  March  1930  gas  has 
been  found  in  such  quantities  within  the  con- 
templation of  the  law. 

There  is  a  well-established  rule  that  where  an 
oil  and  gas  lease  is  for  a  definite  term  and  as  long 
thereafter  as  oil  or  gas  is  found  (or  produced)  in 
paying  quantities,  the  lease  terminates  after  the 
definite  term  as  soon  as  the  wells  cease  to  yield 
an  operating  profit,  whether  or  not  such  cessation 
is  due  to  market  conditions.  Summers,  Oil  and  Gas, 
Perm.  Ed.,  Vol.  2,  sec.  306.  However,  there  is  an 
equally  well-established  exception  to  the  rule  in  the 
case  where  only  dry  gas  wells  have  been  produced 
under  the  lease,  where  these  have  had  to  be  shut 
down  because  of  market  conditions  but  are  capable 
of  production,  where  only  a  flat  sum  is  due  the 
lessor  for  production  from  a  gas  well,  and  where 
such  sum  has  been  paid  by  the  lessee.  If  these  con- 
ditions exist,  the  courts  do  not  permit  the  lessor 
to  cancel  the  lease  for  expiration,  abandonment  or 
forfeiture,  on  the  theory  that  gas  cannot  be  stored 
above  the  ground  and  the  lessor  is  not  injured 
since  he  receives  the  same  amount  as  he  would  if 
the  gas  were  being  produced  and  sold.  Summers, 
Vol.  2,  sec.  299;  Summerville  v.  Apollo  Gas  Co., 
207  Pa.  334,  56  Atl.  876  (1904)  ;  McCutcheon  v. 
Enon  Oil  Co.,  102  W.  Va.  345,  135  S.E.  238  (1926)  ; 
McGraw  Oil  Co.  v.  Kennedy,  65  W.  Va.  595,  64 
S.E.  1027  (1909).  Note  that  the  exception  fails  if 
the  wells  have  become  incapable  of  production. 
United  States  v.  Brown,  15  F.  (2d)  565  (N.D. 
Okla.  1926). 

In  Smith  v.  McGill,  12  F.  (2d)  32  (CCA.  8th, 
1926)  ,  the  court  had  under  consideration  an  In- 
dian lease  the  terms  of  which  were  identical  with 
this  lease.  There  gas  from  a  gas  well  brought  in 
during  the  primary  term  was  sold  for  about  two 
months  thereafter.  It  was  then  discovered  that  the 
gas  was  not  feeding  into  the  pipe  line  because  of 
lack  of  pressure  and  the  lessee  began  to  drill  the 
well  to  a  greater  depth.  The  lessee  tendered  the 
lessor  $300  as  payment  for  the  gas-producing  well 
but  the  money  was  refused  because  the  lessor  did 
not  consider  the  well  as  producing  gas  in  paying 
quantities.  The  lessor  failed  in  his  effort  to  have 
the  lease  canceled.  I  shall  quote  at  length  from 
the  opinion  in  this  case  because  it  summarizes  the 
position  taken  by  the  courts  in  construing  leases 
involving  gas  alone: 

"*  *  *  In  the  construction  of  leases  of  this 
nature,  a  distinction  has  generally  been  rec- 
ognized between  a  covenant  by  the  lessee  to 
pay  the  lessor  an  amount  proportioned  to  the 
oil  which  is  produced,  and  a  covenant  to  pay 
the  lessor  a  fixed  sum  as  a  periodic  rental  for  a 


gas  well.  As  to  the  first-mentioned  covenant, 
due  diligence  on  the  part  of  the  lessee  to  pro- 
duce and  market  the  oil  is  usually  implied,  if 
not  expressed,  because  the  lessor's  remunera- 
tion for  the  grant  depends  upon  it.  Brewster 
v.  Lanyon  Zinc  Co.,  140  F.  801,  72  CCA.  213; 
Union  Gas  ir  Oil  Co.  v.  Adkins  (CCA.)  278 
F.  854.  But  where  the  lessor  is  to  receive  a  fixed 
sum,  in  the  nature  of  rental,  for  a  gas  well, 
the  lessee  is  not  held  to  the  same  degree  of 
diligence  in  producing  and  marketing  the  gas 
which  has  been  found  in  paying  quantities. 

"Gas  can  ordinarily  be  marketed  (except 
for  minor  uses)  only  through  pipe  lines,  which 
often  belong  to  others,  and  may  have  to  be 
extended  from  a  distance.  Gas  cannot  profit- 
ably be  brought  to  the  surface  and  stored  to 
await  a  market.  Even  if  gas  is  marketed 
through  a  pipe  line,  if  the  pressure  from  a 
particular  line  falls  below  the  pressure  in  the 
pipes  by  gas  from  other  wells,  the  gas  from 
the  weaker  well  will  cease  to  flow  in  the  pipe 
lines.  A  temporary  cessation  of  production 
and  marketing  of  gas  may  not  be  unremunera- 
tive,  because  the  final  disposition  of  the  gas 
may  make  the  cessation  advisable.  McKnight 
v.  Manufacturers'  Natural  Gas  Co.,  146  Pa. 
185,  23  A.  164,  28  Am.  St.  Rep.  790;  Eastern 
Oil  Co.  v.  Couleham,  65  W.  Va.  531,  64  S.E. 
836;  Transcontinental  Oil  Co.  v.  Spencer 
(CCA.)    6  F.    (2d)    866. 

"While  these  problems  present  difficulties  to 
the  lessee,  the  lessor  suffers  no  loss  as  to  a  well 
in  which  gas  has  been  found,  so  long  as  the 
rental  is  paid  to  him  for  the  gas  well.  It  is 
therefore  the  generally  accepted  rule  that, 
where  an  oil  and  gas  mining  lease  provides 
for  the  payment  to  the  lessor  of  a  fixed  sum, 
in  the  nature  of  rental,  for  a  gas  well,  and  the 
lease  also  provides  that  gas  must  be  found  in 
paying  quantities,  or  in  quantities  large 
enough  to  transport,  the  question  whether  the 
gas,  which  is  found,  is  in  paying  quantities, 
or  in  quantities  large  enough  to  transport,  is 
to  be  left  to  the  judgment  of  the  lessee,  acting 
in  good  faith."    (Numerous  cases  cited.) 

Under  the  theory  of  the  exception  to  the  general 
rule  it  is  apparent  that  the  reason  for  the  excep- 
tion and  its  application  would  fail  unless  the 
lessor  were  paid  for  a  gas  well  the  same  amount  as 
he  would  be  entitled  to  receive  under  the  lease  if 
the  gas  well  were  actually  in  profitable  operation. 
This  basic  requirement  that  the  lessor  receive  an 
equivalent  payment  so  that  he  is  not  injured  by 
the  failure  of  production  and  the  other  conditions 
of  the  exception  are  seen  in  the  foregoing  quota- 
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tion  from  the  Smith  v.  McGill  case  and  in  the 
following  quotations  from  other  cases  where  the 
exception  to  the  general  rule  has  been  applied  or 
discussed: 

"It  is  contended  on  the  part  of  the  appellant 
that  the  question  of  whether  oil  or  gas  is  pro- 
duced in  paying  quantities  is  one  solely  for 
the  determination  of  the  lessee.  There  is  some 
force  in  this  contention  in  so  far  as  it  applies 
to  gas  wells,  where  the  contract  provides  that 
the  lessor  shall  receive  a  fixed  annual  rental 
for  each  gas  well,  and  the  lessee  is  ready  and 
willing  to  pay  that  rental.  In  sacli  case  the 
landowner  receives  the  same  revenue  from  the 
operation  of  his  land  as  he  would  receive  if  the 
gas  well  were  in  fact  a  paying  one  to  the  lessee. 
*  *  *".  (Italics  supplied.)  (Union  Gas 
and  Oil  Co.  v.  Adkins,  278  Fed.  854  (CCA. 
6th,   1922)    at  857.) 

"Upon  the  discovery  thereof  in  quantities 
large  enough  to  transport,  the  plaintiff  was 
entitled  to  $100  per  year  for  the  product  of 
each  and  every  well  so  transported,  and  this 
sum  was  tendered  to  her  by  defendants  in 
accordance  with  the  terms  of  the  lease.  The 
amount  of  her  revenue  did  not  depend  upon 
the  amount  of  gas  transported,  but  was  a 
fixed  and  definite  sum,  with  the  additional 
privilege  of  using  gas  for  domestic  purposes. 
So  long  as  she  received  payment  of  the  .$100 
per  annum  and  had  the  use  of  gas  for  domes- 
tic purposes,  she  was  entitled  to  claim  no  other 
revenue  or  consideration  from  lessee  on  ac- 
count of  the  well  in  question."  (Roach  v. 
Junction  Oil  6-  Gas  Co.,  72  Okla.  213,  179 
Pac.    (1919)    at  936.) 

"It  may  be  that  for  some  time  the  lessee  was 
not  able  to  find  a  purchaser  for  the  gas,  but 
that  was  not  the  affair  of  the  lessors.  They  were 
not  interested  in  the  proceeds  of  the  sale  of  the 
gas.  Their  rights  under  the  agreement  ex- 
tended only  to  the  receipt  of  a  stipulated  an- 
nual rental  for  each  well,  and  the  free  use  of 
gas  for  domestic  purposes.  Beyond  this,  the 
question  of  whether  or  not  the  quantity  of  gas 
was  profitable  was  for  the  decision  of  the  lessee. 
It  may  be  that  the  final  disposition  of  the 
product  of  the  well  was  such  as  to  amply  re- 
munerate it  for  the  delay  in  finding  a  market." 
(Summerville  v.  Apollo  Gas  Co.,  207  Pa.  334, 
56  Atl.  876    (1904)    at  878.) 

"*  *  *  What  right  has  Evans  [the  lessor]  to 
say  that  no  estate  vested  by  reason  of  insuffi- 
ciency of  gas,  when  the  lease  makes  no  such 
provision,  and  the  lessee  chooses  to  regard  it 
as  sufficient  and  pay  as  if  it  were?  *  *   *  He 


gets  the  same  pay  as  if  the  well  produced  a 
larger  quantity.  *  *  *"  (McGraw  Oil  Co.  v. 
Kennedy,  65  W.  Va.  595,  64  S.E.  1027  (1909) 
at  1028.) 

"*  *  *  However,  the  lease  does  not  in  terms 
say  the  well  must  produce  gas  in  'paying  quan- 
tities' and  be  marketed.  Having  no  market,  the 
lessee  had  the  right  to  shut  the  gas  in  and 
pay  the  stipulated  price.  It  would  be  of  little 
concern  to  lessor  what  was  done  with  the  gas, 
if  he  gets  his  payments.  *  *  *"  (McCutcheon 
v.  Enon  Oil  Co.,  102  W.  Va.  345,  135  S.E.  238 
(1926)    at  241.) 

"*  *  *  In  this  connection  regard  must  be 
had  to  the  distinction  between  gas  and  oil 
wells.  This  distinction  lies  in  the  nature  of 
the  product  and  the  provisions  of  the  lease: 
First,  oil  may  be  stored  in  tanks,  while  gas  can 
be  stored  only  in  the  stratum  where  found; 
and  second,  a  lessor's  income  from  oil  is  a 
share  of  the  oil  produced,  while  the  income 
from  gas,  except  under  recent  leases,  is  based, 
as  here,  on  a  flat  royally  for  each  well.  2  Sum- 
mers, Oil  and  Gas,  Perm.  Ed.,  sec.  299,  pp. 
140,  141.  *  *  *"  (Ketchum  v.  Chartiers  Oil 
Co.,  121  W.  Va.  503,  5  S.E.  (2d)  414  (1939) 
at  416.)     (Emphasis  supplied.) 

The  factual  conditions  which  make  up  the  ex- 
ception to  the  general  rule  are  true  in  all  respects 
in  the  present  case:  Only  dry  gas  wells  were  pro- 
duced under  the  lease;  these  had  to  be  shut  in 
because  of  market  conditions  but  they  have  re- 
mained capable  of  production;  and  only  a  flat  sum 
was  due  the  lessor  as  royalty  for  production  from  a 
dry  gas  well.  Accordingly,  since  the  royalty  of  $300 
is  the  amount  which  the  lessor  was  entitled  to  re- 
ceive for  a  gas  well  producing  in  paying  quanti- 
ties, it  is  my  conclusion  that  the  payment  of  the 
$300  annual  royality  on  gas  well  No.  1  operated  to 
keep  the  lease  in  effect,  at  least  with  respect  to  that 
gas  well.  A  payment  of  any  lesser  sum  than  $300 
would  not  have  had  this  result,  for  the  good 
reason  that  the  lessor  would  have  been  injured  by 
not  receiving  the  full  amount  due  if  the  gas  well 
were  producing  in  paying  quantities;  the  excep- 
tion to  the  general  rule  would  not  apply,  and  the 
lease  would  have  to  be  held  to  have  expired  in 
March  1930  when  the  lessee  failed  to  continue 
production  in  paying  quantities. 

My  conclusion  is  borne  out  by  the  distinction 
in  this  particular  lease  between  the  terms  "royalty" 
and  "rental."  The  lease  provides  that  the  $300 
payment  is  a  royalty  payment  and  the  $100  is  a 
rental  payment.  Technically,  royalty  is  the  return 
for  minerals  produced,  and  rental  is  the  payment 
for  the  privilege  of  boring  for  oil  or  gas  or  for 
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permitting  delay  in  development.  See  Dixon  v. 
Mapes,  181  Okla.  376,  73  P.  (2d)  1131  (1937).  If 
the  lease  in  this  case  is  to  be  considered  still  alive 
on  the  basis  that  gas  is  being  produced  in  paying 
quantities,  the  royalty  for  gas  production  should 
be  paid  for  at  least  one  well.  If  only  the  rental  for 
the  privilege  of  boring  for  gas  or  delayed  develop- 
ment were  paid,  it  would  be  a  clear  admission  that 
no  gas  was  being  produced  and  that  the  lease 
should  terminate.  In  the  opinion  approved  by  you 
on  April  19,  1934,  54  I.D.  422,  the  lease  owned  by 
the  Deep  Rock  Oil  Corporation  there  considered 
was  identical  with  the  lease  in  question.  It  was 
there  held  that  the  tender  only  of  the  rental  sum 
of  $100  per  annum  was  an  admission  in  effect  that 
the  lease  was  not  producing  gas  in  paying  quanti- 
ties and,  therefore,  that  the  lease  should  be  found 
to  have  expired  as  of  the  date  the  lessee  failed  to 
continue  production  in   paying  quantities. 

The  question  immediately  occurs  whether  it  was 
necessary  for  the  lessee  to  pay  the  $300  annual 
royalty  on  gas  well  No.  2  in  order  to  keep  the  lease 
in  effect  as  to  that  well  or  as  to  the  rest  of  the  lease. 
My  answer  is  that  a  consideration  of  the  terms  of 
the  lease  as  a  whole  and  of  the  law  on  the  subject 
shows  that  it  was  necessary  for  the  lessee  to  pay  the 
$300  annual  royalty  only  on  one  gas  producing 
well  developed  under  the  lease  in  order  to  keep  the 
lease  in  existence  over  the  whole  area  covered  by 
the  lease.  It  is  clear  from  the  terms  of  the  lease 
that  one  producing  gas  well  is  all  that  is  neces- 
sary to  continue  the  life  of  the.  lease  after  the 
definite  term.  Section  4  gives  the  lessee  10  years 
to  produce  one  well  and  requires  that  payment  of 
delay  rentals  each  year  until  one  well  has  been 
developed.  This  indicates  that  if  at  the  end  of 
10  years  there  is  one  gas  well  producing  in  paying 
quantities  (or  being  paid  for  on  that  basis  because 
of  the  lack  of  a  market)  the  entire  lease  remains  in 
effect. 

While  it  is  possible  for  a  lease  to  be  forfeited  as 
to  a  portion  of  the  acreage  covered,  this  result  has 
ordinarily  occurred  only  for  the  reason  that  an 
abandonment  of  forfeiture  was  found  in  a  failure 
to  drill  wells  in  an  undeveloped  portion  of  the 
lease  where  prudent  operation  or  the  protection 
of  the  lessor  would  require  it.  See  for  example 
Sander  v.  Mid-Continent  Petroleum  Corp.,  292 
U.S.  272;  Scott  v.  Price,  123  Okla.  172,  247  Pac.  103 
(1926).  But  with  respect  to  the  present  oil  and 
gas  lease,  the  question  has  not  been  presented  to 
this  office  whether  the  lessee  should  be  required 
to  undertake  any  further  initial  production  opera- 
tions; nor  can  there  be  any  question  of  abandon- 
ment by  the  lessee  on  the  facts  presented,  since  the 
failure  to  market  gas  because  of  market  conditions 
is  not  an  abandonment  of  the  lease  or  of  any  of 


the  gas  wells.  Strange  v.  Hicks,  78  Okla.  1,  188 
Pac.  347  (1920)  .  In  the  single  case  found,  brought 
for  the  cancellation  of  an  area  under  lease  on  which 
there  was  a  shut-in  gas  well,  at  one  time  a  pro- 
ducing well,  there  is  the  flat  holding  that  there 
can  be  no  cancellation  of  the  lease  by  the  lessor 
so  long  as  any  part  of  the  development  under  the 
lease  is  producing  in  paying  quantities,  because 
the  lease  must  be  treated  as  a  unit.  Pearson  v. 
Black,  120  S.W.  (2d)  1075  (Tex.  Civ.  App.  1938). 
This  holding  was  made  in  spite  of  the  fact  that  the 
area  sought  to  be  canceled  was  under  a  separate 
assignment  and  the  entire  lease  embraced  the  large 
area  of  over    10,000  acres. 

However,  any  question  of  partial  cancellation  is 
answered  sufficiently  by  the  express  language  of  the 
lease  which  provides  in  effect  for  forfeiture  of  the 
gas  rights  to  unprofitable  wells  unless  gas  pro- 
ducing privileges  are  retained  by  the  lessee  through 
the  payment  of  a  $100  annual  rental.  This  pro- 
vision, contained  in  the  terms  relating  to  payment 
for  gas  wells,  recited  at  the  outset  of  this  opinion, 
reads  as  follows: 

"*  *  *  Failure  on  the  part  of  the  lessee  to 
use  a  gas  producing  well,  which  cannot  profit- 
ably be  utilized  at  the  rate  herein  prescribed, 
shall  not  work  a  forfeiture  of  this  lease  so  far 
as  the  same  relates  to  mining  oil,  but  if  the 
lessee  desires  to  retain  gas  producing  privileges, 
the  lessee  shall  pay  a  rental  of  one  hundred 
dollars  per  annum,  in  advance,  calculated 
from  date  of  discovery  of  gas,  on  each  gas  pro- 
ducing well,  gas  from  which  is  not  marketed 
or  not  utilized  otherwise  than  for  operations 
under   this   lease." 

This  provision  evidently  applies  throughout  the 
life  of  the  lease,  whether  during  the  definite  term 
or  the  indefinite  extension  thereof  which  depends 
upon  production  in  paying  quantities.  My  con- 
clusion, therefore,  is  that  since  the  payment  of  the 
$300  annual  royalty  on  gas  well  No.  1  operated 
to  keep  the  entire  lease  in  effect  the  lessee  was  per- 
mitted under  the  lease  to  pay  only  $100  annual 
rental  on  gas  well  No.  2  for  the  purpose  of  pre- 
venting forfeiture  of  the  well  and  retaining  gas 
producing  privileges. 

In  summary,  the  answers  reached  in  this  opinion 
to  the  three  questions  raised  by  you  are  (1)  that 
the  lease  may  be  considered  as  continued  in  force 
since  production  ceased  in  March  1930  by  reason 
of  the  existence  of  wells  capable  of  producing  gas, 
but  shut  in  because  of  market  conditions,  and  by 
reason  of  payment  by  the  lessee  of  an  annual 
royalty  since  that  date  of  $300  on  gas  well  No.  1; 
(2)    that  the  annual  payment  due  for  well  No.   1 
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is  the  $300  annual  royalty  paid  by  the  lessee;  and 
(3)  that  the  annual  payment  due  for  well  No.  2  is 
the  $100  annual  rental  which  the  lessee  has  paid 
lor  that  well. 

Nathan  R.  Margold, 

Solicitor. 

Approved:   February   13,   1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Synopsis  of 
Solicitor's  Opinion 

Re:  Fishing  rights  of  Alaskan  Indians. 
Held:  1.  Aboriginal  occupancy  of  particular  areas 
of  water  or  submerged  land  creates  legal 
rights  which,  unless  they  have  been  ex- 
tinguished, the  Department  is  bound  to 
recognize. 

2.  Such  rights  were  not  extinguished  by 
Russian  sovereignty  or  action  taken 
thereunder. 

3.  Such  rights  have  not  been  extinguished 
by  the  sovereignty  of  the  United  States 
or  by  any  treaty,  act  of  Congress,  or  ad- 
ministrative   action    thereunder. 

4.  With  respect  to  areas  which  may  be 
shown  to  have  been  subject  to  aboriginal 
occupancy,  regulations  permitting  con- 
trol by  non-Indians  would  be  unauthor- 
ized  and    illegal. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  invited  on  the  question: 

"Whether  Indians  of  Alaska  have  any  fish- 
ing rights  which  are  violated  by  control  of 
particular  trap  sites  by  non-Indians  under 
departmental  regulations,  and  whether  such 
rights  require  or  justify  the  closing  down  of 
certain  trap  sites  or  the  allocation  of  trap 
sites  to  Indian  groups  or  other  remedial  action 
by  the  Secretary  of  the  Interior." 

I  am  of  the  opinion  that  this  question  must  be 
answered  in   the  affirmative.  The   nature  and   the 


extent  of  the  right  so  affirmed  are  delineated  more 
precisely  by  the  materials  to  which  we  must  turn 
in  order  to  determine  the  validity  of  this  right. 

The  principles  governing  the  recognition  of 
aboriginal  occupancy  rights  are  clearly  set  forth 
in  the  opinion  of  the  Supreme  Court  recently  de- 
livered in  the  Walapai  case  (The  United  States  of 
America,  as  Guardian  of  the  Indians  of  the  Tribe 
of  Hualpai  in  the  State  of  Arizona  v.  Santa  Fe  Pa- 
cific Railroad  Company,  decided  December  8, 
1941)  .  In  this  opinion  the  Supreme  Court  made  it 
clear  (a)  that  aboriginal  occupancy  establishes 
rights  of  possession;  (b)  that  this  policy  extends 
to  "land  under  the  prior  sovereignty  of  the  various 
European  nations";  (c)  that  a  tribal  right  of  occu- 
pancy need  not  be  based  upon  a  treaty,  statute, 
or  other  formal  Government  action;  and  (d)  that 
extinguishment  of  tribal  occupancy  rights  may  not 
be  inferred  from  general  legislation  that  does  not 
refer  specifically  to  Indian  rights  or  from  admin- 
istrative action  taken  under  such  legislation,  even 
though  such  administrative  action  may  in  fact  in- 
terfere with  the  full  enjoyment  of  such  possessory 
rights.  Each  of  these  principles  is  relevant  to  the 
claimed  Indian  occupancy  rights  in  Alaskan  waters 
and  submerged  land. 

Under  the  foregoing  principles,  the  first  ques- 
tion that  arises  is  whether  the  use  of  waters  or 
submerged  lands  by  Alaskan  natives  was  of  such 
a  character  that  it  can  be  considered  a  continuous 
occupancy,  in  the  same  sense  that  use  of  uplands 
by  an  Indian  tribe  for  agriculture,  hunting,  or 
seed-gathering,  to  the  exclusion  of  other  tribes,  is 
considered  as  occupancy  in  the  Walapai  case  and 
numerous  other  cases  therein  cited. 

Without  attempting  at  this  time  to  mark  out 
the  locality  and  extent  of  particular  Indian  claims, 
we  may  note  that  available  information  shows  that 
the  Indians  clearly  recognized,  inter  se,  private  and 
exclusive  rights  to  take  fish  in  designated  waters. 
A  memorandum  submitted  by  Mr.  Paul  W.  Gor- 
don, then  Director  of  Education  for  Alaska,  ap- 
proved by  the  Commissioner  of  Indian  Affairs  on 
June  8,  1934,  describes  the  Indian  concept  of  fish- 
ing  rights   in    the   following   terms: 

"But  perhaps  even  more  important,  since 
their  life  was  based  largely  on  the  salmon 
catch,  the  natives  of  southeastern  Alaska  had 
a  well  defined  recognition  of  the  rights  of 
individuals  and  families  to  the  use  of  certain 
streams,  channels  and  ocean  areas  for  fish 
taking.  These  locations  were  honored  just  as 
faithfully  as  if  the  sites  were  patented  and 
recorded  with  a  clerk  of  records.  This  system 
may  be  seen  still  operating  on  the  Kuskokwim 
where  without  recourse  to  written  records  but 
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with  great  fidelity  to  the  dictates  of  custom, 
enforced  by  unwritten  community  decrees  fish 
net  locations  are  considered  as  belonging  to  a 
certain  person,  subject  to  disposal  by  deed  or 
testament." 

Although  the  natives  of  Alaska  did  not  enter 
into  formal  treaties  with  the  United  States,  such 
treaties  are  not  essential  to  the  maintenance  of 
rights  based  upon  aboriginal  occupancy.  As  the 
Supreme  Court  said  in  United  States  v.  Winans, 
198  U.S.  371  (1905),  "the  treaty  was  not  a  grant 
of  rights  to  the  Indians,  but  a  grant  of  rights  from 
them— a  reservation  of  those  not  granted."  (At  p. 
381).  Thus,  unless  the  rights  which  natives  en- 
joyed from  time  immemorial  in  waters  and  sub- 
merged lands  of  Alaska  have  been  modified  under 
Russian  or  American  sovereignty,  it  must  be  held 
that  the  aboriginal  rights  of  the  Indians  continue 
in  effect.  Such  was  the  advice  given  by  the  Attor- 
ney General  in  1  Op.  Atty.  Gen.  465    (1821)  : 

"*  *  *  The  practical  admission  of  the 
European  conquerors  of  this  country  renders 
it  unnecessary  for  us  to  speculate  on  the  ex- 
tent of  that  right  which  they  might  have  as- 
serted from  conquest  and  from  the  migratory 
habits  and  hunter  state  of  its  aboriginal  occu- 
pants. (See  the  authorities  cited  in  Fletcher 
and  Peck,  6  Cranch.  121.)  The  conquerors 
have  never  claimed  more  than  the  exclusive 
right  of  purchase  from  the  Indians,  and  the 
right  of  succession  to  a  tribe  which  shall  have 
removed  voluntarily,  or  become  extinguished 
by  death.  So  long  as  a  tribe  exists  and  remains 
in  possession  of  its  lands,  its  title  and  posses- 
sion are  sovereign  and  exclusive;  and  there 
exists  no  authority  to  enter  upon  their  lands, 
for  any  purpose  whatever,  without  their  con- 
sent. *  *  *  Although  the  Indian  title  con- 
tinues only  during  their  possession,  yet  that 
possession  has  been  always  held  sacred,  and  can 
never  be  disturbed  but  by  their  consent.  They 
do  not  hold  under  the  States,  nor  under  the 
United  States;  their  title  is  original,  sovereign, 
and  exclusive."    (At  pp.  466-467.) 

The  foregoing  views  have  been  confirmed  by  a 
long  series  of  cases.1 

We  must  consider,  therefore,  in  the  second  place, 
whether  Russian  sovereignty  or  any  action  taken 
thereunder    extinguished    the    original    possessory 

1  Johnson  v.  Mcintosh,  8  Wheat.  543  (1823)  ;  Worchester  v. 
Georgia,  6  Pet.  515  (1832)  ;  Choteau  v.  Molony,  16  How.  203 
(1853)  ;  Holclen  v.  Joy,  17  Wall.  211  (1872)  ;  Buttz  v.  North- 
ern Pacific  Railroad,  119  U.S.  55  ((1886);  United  States  v. 
Shoshone   Tribe,  304  U.S.    Ill     (1938). 


rights  of  the  Indians  in  Alaskan  waters  and  sub- 
merged lands.  That  Russian  sovereignty  had  no 
such  effect  is  clear  from  the  fact  that  Russia,  with 
other  European  nations,  accepted  the  principles 
of  international  law  recognizing  prior  possessory 
rights  in  conquered  or  discovered  territory.-  There 
is  no  record  of  any  attempt  by  the  Russian  Gov- 
ernment to  abolish  Indian  fishing  rights.  In  fact, 
meager  historical  evidence  that  is  available  indi- 
cates that  the  Russians  recognized  Indian  fishing 
rights  and  encouraged  the  exercise  thereof.  Thus, 
the  second  chapter  of  the  Russian  American  Com- 
pany, issued  on  September  4,  1821,  contains  the 
following  provisions: 

"Sec.  42.  The  peoples  inhabiting  places 
governed  by  the  company  are:  Islander, 
Kuriles,  Aleutians  and  others  and  also  the 
tribes  living  along  the  coast  of  America,  such 
as  Kenais,  Chugach,  and  others. 

"Sec.  43.  These  peoples  are  considered  by 
the  government  equally  with  all  other  Russian 
subjects.  They  constitute  a  separate  estate 
while  they  are  living  in  the  Colonies  and 
through  excellent  merit  or  other  occasions  do 
not  pass  into  a  different  estate. 

"Sec.  44.  In  this  standing  of  Russian  sub- 
jects they  are  subject  to  obedience,  to  general 
state  law,  and  have  their  protection. 

"Sec.  50.  Everything  acquired  by  an  Is- 
lander either  through  his  own  labor  or  inher- 
ited or  purchased  or  bartered  is  his  inalienable 
property  and  anybody  attempting  to  take  it 
away  from  him  or  to  cause  him  personal  in- 
sult will  be  prosecuted  to  the  full  extent  of 
the  law. 

"Sec.  56.  The  Islanders  not  in  the  service 
of  the  Company  may,  for  their  own  and  their 
families'  food,  fish  along  the  shores  which  they 
inhabit,  but  not  to  absent  themselves  to  the 
neighboring  shores  without  special  permission 
from  the  Company  *   *    #. 

"Sec.  57.  The  Company  *  *  *  shall  not 
extend  their  searches  *  *  *  to  the  interior  of 
those  Countries  *  *  *  and  shall  by  no  means 
meddle  with  oppression  of  the  inhabitants,  liv- 
ing along  those  coasts;  and  in  case  the  Com- 
pany should  think  it  for  their  interest,  to  es- 
tablish factories  in  some  places  of  the  Amer- 
ican Continent  in  order  to  secure  their  com- 


2  See  Wharton,  A  Treatise  on  the  Conflict  of  Laws  or 
Private  International  Law,  3d  ed.,  1905,  vol.  1,  sec.  9; 
Wheaton,  Elements  of  International  Law,  5th  ed.,  by  Phillip- 
son  (1916)  ;  pp.  66-68;  Alaska  Boundary  Tribunal,  Appendix, 
vol.  11,  p.  23;  Wall  v.  Williamson,  8  Ala.  48,  51  (1845)  .  And 
see  other  authorities  cited  in  Cohen,  Handbook  of  Federal 
Indian  Law,  Chap.  7,  sec.  2,  and  Chap.  15,  sees.  4  and  9. 
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merce,  they  may  do  so  alter  having  acquired 
the  consent  of  the  Natives  and  shall  do  every- 
thing in  their  power  to  maintain  their  ar- 
rangements and  avoid  everything  that  might 
create  the  suspicion  or  thought  as  it  they  in- 
tended to  deprive  them  of  their  independence. 
"Sec.  58.  The  Company  is  prohibited  to 
demand  gifts,  dues,  tribute  or  any  such  sac- 
rifices from  these  people,  equally  during  the 
time  of  peace  *   *   *."  :i 

Since  it  appears  that  whatever  possessory  rights 
Alaskan  Indians  enjoyed  in  waters  or  submerged 
land  were  not  impaired  under  Russian  rule,  it 
becomes  necessary  to  consider  whether  the  fact  of 
American  sovereignty,  or  any  action  taken  there- 
under, effected  an  extinguishment  or  impairment 
of  the  rights.  An  examination  of  the  authorities 
compels  the  conclusion  that  no  such  extinguish- 
ment or  impairment  has  been  effected  and  that  the 
law  of  the  United  States  has  not  paid  less  respect 
to  Indian  property  rights  than  did  the  law  of 
Russia. 

In  the  first  place,  it  must  be  recognized  that  the 
mere  fact  that  the  common  law  does  not  recognize 
several  rights  of  fishery  in  ocean  waters  or  rights 
in  land  below  the  high  water  mark  does  not  mean 
that  such  rights  were  abolished  by  the  extension 
of  American  sovereignty  over  the  waters  in  ques- 
tion. It  is  well  settled  that  Indian  legal  relations, 
established  by  tribal  laws  or  customs  antedating 
American  sovereignty,  are  unaffected  by  the  com- 
mon law.  As  was  well  said  in  Ex  parte  Tiger,  2  Ind. 
T.  41,  47  S.W.  304,    (1898)  : 

"*  *  *  If  the  Creek  Nation  derived  its  system 
of  jurisprudence  through  the  common  law, 
there  would  be  much  plausibility  in  this 
reasoning.  But  they  are  strangers  to  the  com- 
mon law.  They  derive  their  jurisprudence  from 
an  entirely  different  source,  and  they  are  as 
unfamiliar  with  common-law  terms  and  defini- 
tions as  they  are  with  Sanskrit  or  Hebrew." 
(At  p.  305) 

The  proposition  that,  in  the  absence  of  express 
Federal  legislation  to  the  contrary,  Indian  property 
rights  are  to  be  defined  in  terms  of  tribal  law 
rather  than  on  the  basis  of  the  common  law,  finds 
square  support  in  the  holding  in  Delaware  In- 
dians v.  Cherokee  Nation,  38  Ct.  Cls.  234    (1903), 


3  The  translations  of  sees.  57  and  58  are  taken  from  the 
Alaska  Boundary  Tribunal,  Appendix,  vol.  11,  p.  25.  Those 
of  other  sections  are  based  upon  a  translation  made  by  the 
University  of  Washington  Library  and  reported  in  an  un- 
published manuscript  of  William  L.  Paul,  Jr.,  "Historical 
and  Legal  Materials  Relative  to  the  Tlingit  and  Haida 
Claims  Act  of  1935,"  at  pp.  48-49. 


decree  mod.  193  U.S.  127  (1904).  In  that  case  the 
plaintiffs  sought  to  establish  rights  in  the  property 
of  the  Cherokee  Nation  based  upon  common 
rules  respecting  land  conveyances.  In  reaching 
the  conclusion  that  this  claim  could  not  be  sup- 
ported, a  conclusion  later  confirmed  by  the  Su- 
preme Court,   the  Court  of  Claims  declared: 

'The  law  of  real  property  is  to  be  found  in 
the  law  of  the  situs.  The  law  of  real  property 
in  the  Cherokee  country  therefore  is  to  be 
found  in  the  constitution  and  laws  of  the 
Cherokee  Nation."    (At  p.  251.) 

After  analyzing  the  provisions  of  Cherokee  law 
on  the  subject,  the  Court  went  on  to  declare: 

"With  this  system  of  land  law  before  us,  it 
is  unreasonable  that  this  agreement  was  in- 
tended to  be  in  derogation  of  the  system  and 
contrary  to  the  usages  of  occupants  through- 
out the  entire  Indian  country  from  the  At- 
lantic to  the  Pacific.  At  the  time  the  agree- 
ment was  entered  into  the  citizens  of  the 
Cherokee  Nation  held  no  other  right  or  inter- 
est in  the  land  than  the  right  of  occupancy  as 
communal  owners.  The  common  law  did  not 
prevail  in  the  Cherokee  country,  and  an  es- 
tate in  fee  simple  absolute  was  a  thing  utterly 
unknown.  #  *  *  The  agreement  must  be  con- 
strued with  reference  to  the  constitution  and 
laws  of  the  Cherokee   Nation."    (At   p.   253.) 

Accordingly,  the  fact  that  the  Indian  rights  here 
in  question  are  not  such  as  the  common  law  rec- 
ognizes is  irrelevant  to  the  question  of  their  valid- 
ity. This  conclusion  gains  added  force  from  two 
opinions  of  the  Supreme  Court  dealing  with  fish- 
ing rights  in  Hawaii. 

The  specific  question  of  aboriginal  fishing  rights 
was  before  the  Supreme  Court  in  Damon  x.Haiuaii, 
194  U.S.  154  (1904),  where  Mr.  Justice  Holmes, 
in  upholding  the  validity  of  such  rights  wrote,  on 
behalf  of  a  unanimous  Court: 

"This  is  an  action  at  law,  somewhat  like  a 
bill  to  quiet  title,  to  establish  the  plaintiff's 
right  to  a  several  fishery  of  a  peculiar  sort, 
between  the  coral  reef  and  the  ahupuaa  of 
Moanalua  on  the  main  land  of  the  Island  of 
Oahu.  The  organic  act  of  the  Territory  of 
Hawaii  repealed  all  laws  of  the  Republic  of 
Hawaii  which  conferred  exclusive  fishing 
rights,  subject,  however,  to  vested  rights,  and  it 
required  actions  to  be  started  within  two  years 
by  those  who  claimed  such  rights.  Act  of  April 
30,  1900,  c.  339,  8  8  95,  96;  31  Stat.  141,  160. 
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At  the  trial  the  presiding  judge  directed  a 
verdict  for  the  defendant.  Exceptions  were 
taken  but  were  overruled  by  the  Supreme 
Court  of  the  Territory,  and  the  case  comes 
here  by  writ  of  error. 

"The  right  claimed  is  a  right  within  certain 
metes  and  bounds  to  set  apart  one  species 
of  fish  to  the  owner's  sole  use,  or,  alternatively, 
to  put  a  taboo  on  all  fishing  within  the  limits 
for  certain  months  and  to  receive  from  all 
fishermen  one-third  of  the  fish  taken  upon  the 
fishing  grounds.  A  right  of  this  sort  is  some- 
what different  from  those  familiar  to  the 
common  law,  but  it  seems  to  be  well  known 
to  Hawaii,  and,  if  it  is  established,  there  is 
no  more  theoretical  difficulty  in  regarding  it 
as  property  and  a  vested  right  than  there  is 
regarding  any  ordinary  easement  or  profit  a 
prende  as  such.  The  plaintiff's  claim  is  not  to 
be  approached  as  if  it  were  something  ano- 
malous or  monstrous,  difficult  to  conceive  and 
more  difficult  to  admit."    (pp.  157,  158) 

The  fact  that  the  right  in  question  had  been 
exercised  for  40  years  was  considered  important, 
and  the  fact  that  the  common  law  recognizes  no 
private  rights  of  fishery  distinct  from  land  owner- 
ship was  held  no  obstacle  to  the  recognition  of  the 
rights  advanced  in  Damon  v.  Hawaii.  The  common 
law  was  held  equally  irrelevant  in  the  interpreta- 
tion of  the  extent  of  these  rights.  On  this  point 
the  Court  declared: 

"*  *  *  We  assume  that  a  mere  grant  of  the 
ahupuaa  without  mention  of  the  fishery  would 
not  convey  the  fishery.  But  it  does  not  follow 
that  any  particular  words  are  necessary  to  con- 
vey it  when  the  intent  is  clear.  *  *  *  There 
is  no  technical  rule  which  overrides  the  ex- 
pressed intent,  like  that  of  the  common  law, 
which  requires  the  mention  of  heirs  in  order 
to  convey  a  fee."    (p.   161) 

A  similar  question  was  before  the  Supreme  Court 
in  Carter  v.  Hawaii,  200  U.S.  255  (1906),  where 
Mr.  Justice  Holmes  again  delivered  an  opinion 
for  a  unanimous  Court  upholding  the  rights  in 
question.  That  opinion  declares: 

"*  *  *  They  (the  plaintiffs)  offered  evi- 
dence at  the  trial  that,  before  the  action  of 
the  king  in  1839,  those  under  whom  the  plain- 
tiffs claim  title  had  enjoyed  from  time  imme- 
morial rights  similar  to  those  set  out  in  the 
statutes,  and  also  that  they  had  been  in  con- 
tinuous, exclusive  and  notorious  possession 
of   the   konohiki    right   for   sixty   years.    They 


offered  in  short  to  prove  that  their  prede- 
cessor in  title  was  within  the  statutes  and 
therefore  owned  the  fishery,  it  not  being  dis- 
puted that  if  he  did,  the  plaintiffs  own  it 
now.  The  judge  rejected  the  evidence  and 
entered  judgment  for  the  defendant,  and  on 
exceptions  this  judgment  and  that  in  Damon 
v.  Hawaii  were  sustained  at  the  same  time  in 
one  opinion  by  the  Supreme  Court.  14  Ha- 
waiian,  465. 

"We  deem  it  unnecessary  to  repeat  the 
ground  of  our  intimation  in  the  former  case, 
that  the  statutes  there  referred  to  created 
vested  rights.  We  simply  repeat  that  in  our 
opinion  such  was  their  effect.  The  fact  that 
they  neither  identified  the  specific  grantees 
nor  established  the  boundaries,  is  immaterial 
when  their  purport  as  a  grant  or  confirmation 
is  decided.  It  is  enough  that  they  afforded  the 
means  of  identification,  and  that  presumably 
the  boundaries  can  be  fixed  by  references  to 
existing  facts,  or  the  application  of  principles 
which  have  been  laid  down  in  cases  of  more  or 
less    similar    kind. 

"The  omission  of  the  plaintifls'  predecessor 
in  title  to  establish  his  right  to  the  fishery 
before  the  Land  Commission  does  not  preju- 
dice their  case.  See  Kenoa  v.  Meek,  6  Ha- 
waiian, 63.  That  commission  was  established 
to  determine  the  title  to  lands  as  against  the 
Hawaiian  Government.  In  practice  it  treated 
the  fisheries  as  not  within  its  jurisdiction,  and 
it  would  seem  to  have  been  right  in  its  view. 
See  Akeni  v.  Wong  Ka  Man,  5  Hawaiian,  91." 
(pp.  256,  257)  . 

A  similar  problem  was  raised  in  the  case  of 
Knight  v.  United  Stales  Land  Association,  142  U.S. 
161,  (1891),  where  the  Supreme  Court  upheld 
private  rights  in  areas  below  the  high  water  mark 
where  it  was  shown  that  such  rights  had  been 
recognized  by  prior  sovereignties,  in  this  case 
Spain  and  Mexico. 

Thus  no  extinguished  or  impairment  of  pre- 
existing Indian  possessory  rights  in  waters  or  sub- 
merged lands  can  be  deduced  from  the  nature  of 
the  common  law,  any  more  than  from  the  fact  of 
United  States  sovereignty.  If  such  prior  rights  have 
been  abolished  or  impaired,  this  can  only  have 
taken  place  by  virtue  of  some  clear  and  unmis- 
takable provision  of  a  treaty  or  act  of  Congress.  No 
treaty  or  act  of  Congress  containing  any  such  pro- 
visions can   be   found. 

There  is,  to  be  sure,  legislation  that  limits  the 
exercise  of  Indian,  as  well  as  non-Indian  fishing 
rights  in  terms  of  conservation  principles,  and  it 
is  not  within  the  scope  of  the  inquiry  presented  to 
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me  to  question  the  validity  of  such  legislation.  This 
legislation,  however,  does  not  prevent  the  recog- 
nition of  prior  existing  rights  in  waters  or  sub- 
merged land,  even  though  such  rights  be  private 
rights  which  could  not,  under  the  Federal  statutes, 
be  newly  created  by  the  Secretary  of  the  Interior. 
The  general  scheme  of  Federal  control  over 
Alaskan  fishing  is  embodied  in  the  act  of  June  6, 
1924  (43  Stat.  464),  as  amended  (U.S.C.  tit.  48, 
sees.  221—228) .  Under  this  legislation  administra- 
tive control  of  Alaskan  fishing,  for  conservation 
purposes,  is  vested  in  the  Secretary  of  the  Interior. 
The  scope  of  his  authority  is  defined  in  the  first 
two  sections  of  the  statute,  which  declare: 

"Section  221.     Fishing    areas;     closed    season; 
limitation  on  fishing. 

"For  the  purpose  of  protecting  and  con- 
serving the  fisheries  of  the  United  States  in  all 
waters  of  Alaska  the  Secretary  of  the  Interior 
from  time  to  time  may  set  apart  and  reserve 
fishing  areas  in  any  of  the  waters  of  Alaska 
over  which  the  United  States  has  jurisdiction, 
and  within  such  areas  may  establish  closed  sea- 
sons during  which  fishing  may  be  limited  or 
prohibited  as  he  may  prescribe.  Under  this 
authority  to  limit  fishing  in  any  area  so  set 
apart  and  reserved  the  Secretary  may  (a)  fix 
the  size  and  character  of  nets,  boats,  traps,  or 
other  gear  and  appliances  to  be  used  therein; 
(b)  limit  the  catch  of  fish  to  be  taken  from 
any  area;  (c)  make  such  regulations  as  to 
time,  means,  methods,  and  extent  of  fishing  as 
he  may  deem  advisable.  (June  6,  1924,  ch.  272, 
sec.  1,  43  Stat.  464;  June  18,  1926,  ch.  621,  44 
Stat.  752;  Reorg.  Plan  No.  II,  sec  4(e),  eft. 
July  1,  1939,  4  Fed.  Reg.  2731,  53  Stat.  1433.) 

"Section  222.     Unlawful   fishing   in   areas;    no 
exclusive  rights  to  be  granted;  citizens. 

"From  and  after  the  creation  of  any  such 
fishing  area  and  during  the  time  fishing  is 
prohibited  therein  it  shall  be  unlawful  to  fish 
therein  or  to  operate  therein  any  boat,  seine, 
trap,  or  other  gear  or  apparatus  for  the  pur- 
pose of  taking  fish;  and  from  and  after  the 
creation  of  any  such  fishing  area  in  which 
limited  fishing  is  permitted  such  fishing  shall 
be  carried  on  only  during  the  time,  in  the 
manner,  to  the  extent,  and  in  conformity  with 
such  rules  and  regulations  as  the  Secretary 
prescribes  under  the  authority  herein  given: 
Provided,  That  every  such  regulation  made  by 
the  Secretary  of  the  Interior  shall  be  of  gen- 
eral application  within  the  particular  area  to 


which  it  applies,  and  that  no  exclusive  or  sev- 
eral right  of  fishery  shall  be  granted  therein, 
nor  shall  any  citizen  of  the  United  States  be 
denied  the  right  to  take,  prepare,  cure,  or  pre- 
serve fish  or  shellfish  in  any  area  of  the  waters 
of  Alaska  where  fishing  is  permitted  by  the 
Secretary  of  the  Interior.  (June  6,  1924,  ch. 
272,  sec.  1,  43  Stat.  464;  June  18,  1926,  ch. 
621,  44  Stat.  752;  Reorg.  Plan  No.  II,  sec.  4  (e) , 
eff.  July  1,  1939,  4  Fed.  Reg.  2731,  53  Stat. 
1433.)  " 

Certainly  nothing  in  the  foregoing  legislation 
constitutes  an  extinguishment  of  any  property 
rights  or  compels  the  Secretary  of  the  Interior  to 
extinguish  any  rights  of  Indians  or  of  anyone  else. 
The  first  sentence  quoted  advisedly  uses  the  word 
"may"  four  times:  the  Secretary  of  the  Interior 
"may  set  apart"  certain  areas,  within  which  he 
"may  establish  closed  seasons,"  and  during  those 
seasons  fishing  "may  be  limited  or  prohibited  as 
he  may  prescribe."  There  is  nothing  in  this  lan- 
guage that  compels  the  Secretary  to  "set  apart  arid 
reserve"  for  the  application  of  fishing  control 
regulations  any  particular  area,  and  it  would  be 
consistent  with  the  act  if  the  Secretary  were  to 
omit  from  such  designations  all  areas  subject  to 
Indian  (or,  for  that  matter,  non-Indian)  possessory 
rights.  Moreover,  even  if  areas  subject  to  Indian 
possessory  rights  were  designated  as  being  subject 
to  fishing  control  regulations,  there  is  nothing  in 
the  statute  that  requires  the  Secretary  to  extin- 
guish or  to  ignore  pre-existing  Indian  possessory 
rights  therein.  He  might,  therefore,  under  the 
statute,  while  recognizing  such  rights,  merely  limit 
the  beneficial  utilization  of  these  rights  in  the 
interests  of  conservation. 

It  is  true  that  the  proviso  of  section  222  pro- 
hibits any  grant  of  any  exclusive  right  of  fishery, 
but  this  clearly  refers  to  grants  under  the  statute 
and  not  to  rights  existing  long  prior  to  the  statute. 

A  more  serious  question,  however,  is  raised  by 
the  final  clause  of  this  proviso,  which  declares  that 
"in  any  area  of  the  waters  of  Alaska  where  fishing 
is  permitted  by  the  Secretary  of  the  Interior"  no 
citizen  of  the  United  States  shall  "be  denied  the 
right  to  take  *  *  *  fish."  It  may  be  argued  that 
this  is  not  merely  a  limitation  upon  the  regulatory 
powers  of  the  Secretary,  but  a  positive  grant  of 
equal  rights  to  all  citizens  which,  being  incon- 
sistent with  the  existence  of  any  special  Indian 
possessory  rights,  necessarily  effects  extinguishment 
of  such  special  Indian  rights. 

Such  a  conclusion  would  raise  a  serious  question 
of  constitutionality,  for  it  has  often  been  held  that 
extinguishment  of  Indian  possessory  rights,  without 
the    consent    of   or   compensation    to    the    Indians 
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affected,  is  forbidden  by  the  Fifth  Amendment. 
Choate  v.  Trapp,  224  U.S.  665  (1912)  ;  Lane  v. 
Pueblo  of  Santa  Rosa,  249  U.S.  110  (1919)  ;  United 
States  v.  Creek  Nation,  295  U.S.  103  (1938)  ;  Sho- 
shone Tribe  v.  United  States,  299  U.S.  476  (1937) . 
On  this  issue,  the  Supreme  Court,  per  Mr.  Justice 
Van  Devanter,  recently  declared: 

"Our  decisions,  while  recognizing  that  the  gov- 
ernment has  power  to  control  and  manage  the 
property  and  affairs  of  its  Indian  wards  in 
good  faith  for  their  welfare,  show  that  this 
power  is  subject  to  constitutional  limitations 
and  does  not  enable  the  government  to  give 
the  lands  of  one  tribe  or  band  to  another,  or 
to  deal  with  them  as  its  own."  (Chippciua  In- 
dians v.  United  States,  301  U.S.  358,  375-376 
(1937).) 

Under  well  recognized  principles  of  constitu- 
tional interpretation  we  must  reject  an  interpre- 
tation of  the  proviso  in  question  that  raises  serious 
constitutional  doubts.  Moreover,  any  construction 
of  the  proviso  in  question  as  affecting  an  extin- 
guishment of  possessory  rights  not  mentioned  in 
the  statute  would  run  counter  to  the  well-estab- 
lished canon  of  construction  that  Federal  statutes 
will  not  be  read  as  constituting  an  extinguishment 
or  limitation  of  Indian  rights  unless  such  as  intent 
is  clearly  expressed.  Choate  v.  Trapp,  supra; 
Leavenworth,  Lawrence  and  Galveston  R.R,  Co.  v. 
United  States,  92  U.S.  733;  34  Op.  Atty.  Gen.  171 
(1924). 

In  the  opinion  last  cited,  Attorney  General  (now 
Chief  Justice)  Stone,  in  holding  a  mineral  leas- 
ing law  inapplicable  to  lands  subject  to  Indian 
occupancy   rights,   declared: 

"The  long  settled  rule  of  construction  is 
that  general  laws  providing  for  the  disposi- 
tion of  public  lands  or  the  public  domain  do 
not  apply  to  lands  which  have  been  set  aside  or 
reserved  for  particular  public  uses,  unless  the 
contrary  clearly  appears  from  the  context  or 
the  circumstances  attending  the  legislation. 
*  *  *  Concerning  Indian  reservations,  Indian 
lands,  and  Indian  affairs  generally,  Congress 
habitually  acts  only  by  legislation  expressly  and 
specifically  applicable  thereto."    (at  p.  172.) 

And  in  the  Walapai  case,  above  cited,  the  Su- 
preme Court,  considering  the  aboriginal  occupancy 
rights  of  the  Walapai  Indians  and  the  general 
Federal  policy  of  protecting  such  rights,  said: 

"Certainly  it  would  take  plain  and  unam- 
biguous action  to  deprive  the  Walapais  of  the 
benefits  of  that  policy." 


Neither  the  Alaska  fishing  law  above  cited  nor  any 
other  statute  constitutes  or  authorizes  any  such 
"plain  and  unambiguous  action." 

I  note,  then,  that  even  if  areas  subject  to  Indian 
possessory  rights  were  to  be  designated  for  the 
application  of  conservation  regulations  issued  by 
the  Secretary  of  the  Interior,  this  would  not  im- 
pair any  Indian  possessory  rights  that  were  in  ex- 
istence prior  to  1924,  and  that  such  rights  might 
be  appropriately  safeguarded  by  regulation.  If, 
however,  I  am  mistaken  in  this  observation,  and 
if  the  mere  extension  of  such  regulations  to  areas 
subject  to  Indian  possessory  rights  would  inter- 
fere with  those  rights,  it  does  not  follow  that  the 
rights  in  question  have  been  abrogated.  Rather  it 
would  be  necessary  to  conclude  that  if  application 
of  conservation  controls  to  an  area  would  auto- 
matically wipe  out  vested  rights  therein,  then, 
since  the  Secretary  of  the  Interior  has  no  right  to 
use  otherwise  discretionary  powers  in  such  a  way 
as  to  effect  a  confiscation  of  Indian  possessions 
(Lane  v.  Pueblo  of  Santa  Rosa,  supra)  ,  he  would 
have  no  right  to  extend  the  application  of  those 
controls  to  any  areas  subject  to  Indian  possessory 
rights.  If  the  Secretary  of  the  Interior  has  no  au- 
thority over  such  areas,  they  certainly  cannot  be 
called  areas  where  "fishing  is  permitted  by  the 
Secretary  of  the  Interior,"  and  it  cannot  then  be 
argued  with  any  show  of  reason  that  the  proviso  in 
question  has  any  application  at  all  to,  or  any  effect 
upon,  Indian  possessions. 

Therefore,  whatever  construction  be  put  upon 
the  final  proviso  of  section  222,  the  conclusion  is 
inevitable  that  the  proviso  does  not  extinguish 
Indian  possessory  rights  in  waters  or  submerged 
land  that  were  valid  before  1924. 

Apart  from  this  legislation,  the  validity  of  such 
aboriginal  possessory  rights  is  not  put  into  ques- 
tion by  any  other  federal  statute  affecting  Alaska. 
A  number  of  federal  statutes  provide  that  Indian 
possessions  in  Alaska  shall  be  respected  (act  of 
May  17,  1884,  sec.  8,  23  Stat.  24;  act  of  June  6, 
1900,  sec.  27,  31  Stat.  321,  330)  or  shall' not  be 
adversely  affected  by  various  provisions  for  the 
disposition  of  the  public  domain.  (Act  of  March 
3,  1891,  26  Stat.  1095,  1100;  act  of  May  14,  1898, 
sec.  10,  30  Stat.  409,  413.) 

These  and  other  related  statutes  have  been  lib- 
erally construed  by  the  Department  and  by  the 
courts  for  the  protection  of  native  rights  of  occu- 
pancy.1 Conceivably,  the  term  "land"  in  these  sta- 
tutes might  be  narrowly  constructed  as  referring 
only  to  land  above  water,  but  although  this  narrow 
construction  has  been   several   times   presented,    it 


4  26   L.D.   512    (1898);   26   L.D.   427    (1899);   28   L.D.    535 
(1899) . 
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has  been  in  each  instance  flatly  rejected.  The  sta- 
tutes in  question  have  been  consistently  interpreted 
as  protecting  Indian  occupancy  not  only  of  lands 
above  water  but  also  of  land  under  natural  water- 
ways or  ditches,5  of  tide-lands,  and  of  waters  ad- 
jacent to  occupied  shores.6  The  case  of  Heckman  v. 
Sutter,  119  Fed.  83  (CCA.  9,  1902) ,  aff'g  Sutter  v. 
Heckman,  1  Alaska  188,  presented  the  question  of 
whether  parties  claiming  lands  and  waters  by  virtue 
of  transfer  from  an  aboriginal  occupant  were  en- 
titled to  enjoin  other  private  parties  from  fishing 
in  waters  adjacent  to  the  shore.  The  Federal  Dis- 
trict Court  for  Alaska  issued  such  an  injunction. 
The  court,  with  reference  to  the  common  right  of 
fishery,  said: 

"It  may  be  conceded,  for  the  purpose  of 
this  case,  that  in  all  navigable  waters  and 
arms  of  the  sea  in  Alaska,  and  in  all  rivers 
where  not  forbidden  by  law,  the  right  of  navi- 
gating said  waters  and  fishing  therein  is  a 
common  one  to  all  the  citizens  of  Alaska,  and 
that  no  one,  other  perhaps  than  the  natives, 
can  acquire  any  exclusive  right,  either  in  navi- 
gating said  waters  or  fishing  therein.  *    *  *" 

Notwithstanding  this  concession,  the  court 
pointed  out  that  the  principle  by  which  a  littoral 
owner  may  construct  wharves  in  waters  adjacent 
to  his  land,  although  by  such  construction  he  de- 
prives all  others  of  the  right  to  fish  therein,  is 
properly  applicable  to  a  situation  where  the  littoral 
owner  clears  or  improves  shallow  waters.  The  court 
concluded: 

"*  *  *  It  is  believed  that  the  principle 
which  gives  the  littoral  owner  the  right  of 
way  and  the  right  to  construct  a  wharf  in 
front  of  his  upland  across  the  tide  flats  to  the 
deep  water  may  be  also  as  clearly  and  reason- 
ably applied  to  a  right  of  way  that  shall  per- 
mit the  littoral  owner  to  exercise  certain  pos- 
sessory rights  as  a  right  of  way  to  the  deep 
water  of  the  sea  over  the  tide  flats,  and  that  he 
may  acquire  certain  possessory  rights  in  such 
right  of  way  by  cleaning  away  the  debris  and 
material  deposited  thereon,  and  making  it  a 
clear  and  proper  roadway  from  the  deep  water 
to  the  upland,  over  which  he  may  pass  and 
repass  with  his  nets  in  the  act  of  fishing,  un- 
obstructed and  uninterrupted  by  the  acts  or 
appliances  of  those  who  have  a  common  right 
to  fish  in  the  waters  of  the  sea  and  the  rivers 
of  Alaska." 


6  24  L.D.  312    (1897). 
•49  L.D.  592    (1923). 


The  effect  of  the  injunction  issued  in  this  case 
was  to  recognize  possessory  rights  not  only  in  tide 
lands  but  in  waters  adjacent  thereto.  The  Circuit 
Court  of  Appeals  for  the  9th  Circuit,  in  reviewing 
and  affirming  the  decision  below,  paid  special  at- 
tention to  the  question  of  Indian  rights  in  such 
waters,  declaring: 

"The  prohibition  contained  in  the  act  of 
1884  against  the  disturbance  of  the  use  of  pos- 
session of  any  Indian  or  other  person  of  any 
land  in  Alaska  claimed  by  them  is  sufficiently 
general  and  comprehensive  to  include  tide 
lands  as  well  as  lands  above  high-water  mark. 
Nor  is  it  surprising  that  congress,  in  first  deal- 
ing with  the  then  sparsely  settled  country,  was 
disposed  to  protect  its  few  inhabitants  in  the 
possession  of  lands,  of  whatever  character,  by 
means  of  which  they  eked  out  their  hard  and 
precarious  existence.  The  fact  that  at  that 
time  the  Indians  and  other  occupants  of  the 
country  largely  made  their  living  by  fishing 
was  no  doubt  well  known  to  the  legislative 
branch  of  the  government,  as  well  as  the  fact 
that  that  business,  if  conducted  on  any  sub- 
stantial scale,  necessitated  the  use  of  parts  of 
the  tide  flats  in  the  putting  out  and  hauling 
in  of  the  necessary  seines.  Congress  saw  proper 
by  its  act  of  1884  the  possession  and  use  by 
these  Indians  and  other  persons  of  any  and  all 
land  in  Alaska  against  intrusion  by  third  per- 
sons, and  so  far  has  never  deemed  it  wise  to 
otherwise  provide.  That  legislation  was  suffi- 
cient authority,  in  our  opinion,  for  the  decree 
of  the  court  below  securing  the  complainants 
in  the  use  and  possession  of  land  which  the 
evidence  shows  and  the  court  found  was  held 
and  maintained  at  the  time  of  their  disturb- 
ance therein  by  the  defendants,  and  for  years 
theretofore  had  been  so  held  and  maintained." 
(Pp.  88-89.) 

Light  upon  Federal  policy,  as  laid  down  by  Con- 
gress and  interpreted  by  this  department  and  by 
the  Supreme  Court  is  found  in  the  case  of  Alaska 
Pacific  Fisheries  v.  United  States,  248  U.S.  78 
(1918)  .  In  issuing  an  injunction  against  the  main- 
tenance of  a  fish  trap  off  the  shore  of  the  Annette 
Islands  Reservation,  the  Court  declared: 

"The  fish-trap  was  erected  in  1916  without 
the  consent  of  the  Indians  or  the  Secretary  of 
the  Interior.  It  is  a  formidable  structure  con- 
sisting of  heavy  piling  and  wire  webbing,  is 
located  in  water  of  considerable  depth,  ap- 
proximately 600  feet  from  the  high  tide  line 
of  the  island  on  which  the  Indians  settled,  is 
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intended  to  catch  about  600,000  salmon  in  a 
single  season,  and  its  operation  will  tend  ma- 
terially to  reduce  the  natural  supply  of  fish 
accessible  to  the  Indians. 

"The  principal  question  for  decision  is 
whether  the  reservation  created  by  the  Act  of 
1891  embraces  only  the  upland  of  the  islands 
or  includes  as  well  as  the  adjacent  waters  and 
submerged  land.  The  question  is  one  of  con- 
struction—of determining  what  Congress  in- 
tended by  the  words  'the  body  of  lands  known 

as  Annette  Islands.' 

•         *         *         *         • 

"*  *  *  The  Indians  could  not  sustain  them- 
selves from  the  use  of  the  upland  alone.  The 
use  of  the  adjacent  fishing  grounds  was  equally 
essential.  Without  this  the  colony  could  not 
prosper  in  that  location.  The  Indians  na- 
turally looked  on  the  fishing  grounds  as  part 
of  the  islands  and  proceeded  on  that  theory 
in  soliciting  the  reservation.  They  had  done 
much  for  themselves  and  were  striving  to  do 
more.  Evidently  Congress  intended  to  con- 
form its  action     to  their  situation  and  needs." 

Further  recognition  of  the  importance  which  the 
Indians  of  the  Northwest  Pacific  coast  attached  to 
fishing  rights  is  found  in  the  Supreme  Court's 
opinion  in  United  States  v.  Winans,  198  U.S.  371 
(1905)  ,  which,  in  declaring  illegal  a  non-Indian 
fishing  wheel  that  interfered  with  the  exercise  of 
Indian  fishing  rights  in  the  Columbia  River,  guar- 
anteed by  treaty,  declared: 

"The  right  to  resort  to  the  fishing  places  in 
controversy  was  a  part  of  larger  rights  pos- 
sessed by  the  Indians,  upon  the  exercise  of 
which  there  was  not  a  shadow  of  impediment, 
and  which  were  not  much  less  necessary  to 
the  existence  of  the  Indians  than  the  atmos- 
phere they  breathed.  New  conditions  came  into 
existence,  to  which  those  rights  had  to  be  ac- 
commodated. Only  a  limitation  of  them,  how- 
ever, was  necessary  and  intended,  not  a  taking 
away.  In  other  words,  the  treaty  was  not  a 
grant  of  rights  to  the  Indians,  but  a  grant  of 
rights  from  them— a  reservation  of  those  not 
granted."    (At  p.  381.) 

Although  the  question  of  the  power  of  the 
Secretary  to  reserve  waters  for  the  use  of  Alaskan 
natives  is  not  now  in  question,  and  although  it 
would  appear  that  the  power  to  make  reservations 
may  be  subject  to  limitations  not  applicable  to 
the  recognition  of  preexisting  rights,  the  com- 
ments made  in  the  opinion  of  Acting  Solicitor 
Kirgis,  approved  April   19,   1937,  on  the  construc- 


tion of  section  2  of  the  act  of  May  1,  1936  (49 
Stat.  1250) ,  authorizing  the  establishment  of  reser- 
vations of  "land"  for  Alaskan  natives,  substantiate 
the  policy  that  runs  through  the  foregoing  de- 
cisions. After  referring  to  the  decision  in  the  Alaska 
Pacific  Fisheries  case,  supra,  the  Acting  Solicitor 
declared: 

"If  this  method  and  ruling  is  applied  to  the 
instant  question  it  would  follow  that  section 
2  of  the  1936  Alaska  Act  may  likewise  be  con- 
strued as  intending  to  allow  the  reservation  of 
fishing  rights  essential  to  the  reservations  cre- 
ated under  that  act.  It  is  the  same  power  of 
Congress  that  is  being  exercised.  The  purposes 
of  this  act  are  identical  with  those  which  sur- 
rounded the  act  reserving  the  Annette  Islands 
Reservation  and  are  hereby  plainly  expressed 
in  the  statute.  The  act  recites  the  title  of  the 
Indian  Reorganization  Act  (48  Stat.  984) , 
June  18,  1934,  which  states  as  its  purposes 
'to  conserve  and  develop  Indian  lands  and 
resources;  to  extend  to  Indians  the  right  to 
form  business  and  other  organization;  to  es- 
tablish a  credit  system  for  Indians  *  *  *.'  It 
is  well  known,  as  is  recited  in  the  opinions  of 
the  Supreme  Court  and  the  Circuit  Court  of 
Appeals  concerning  the  Metlakahtla  Indians, 
that  the  natives  of  Alaska  are  not  naturally 
agricultural  and  depend  chiefly  on  fishing  and 
hunting  for  their  livelihood.  The  fish  of  the 
Alaska  coast  region  is  one  of  their  major  re- 
sources and  therefore  appropriate  to  be  con- 
served under  the  Reorganization  Act  in  con- 
nection with  their  reservations.  Moreover,  a 
large  number  of  the  organizations  developed 
under  the  Reorganization  Act,  particularly  in 
southeast  Alaska,  will  be  fisheries  and  fish 
canneries.  It  will  be  these  fish  enterprises,  simi- 
lar to  the  successful  enterprise  developed  by 
the  Indians  of  the  Annette  Islands,  which  will 
be  major  users  of  the  credit  system  established 
under  the  Reorganization  Act.  The  Alaska 
Reorganization  Act  provides  that  the  Indians 
may  be  organized,  not  as  bands  or  tribes,  but 
as  groups  having  'a  common  bond  of  occu- 
pation.' One  of  the  most  usual  bonds  of 
occupation  is  that  of  fishing  and  it  is  certain 
that  many  of  the  communities  organized 
under  the  Reorganization  Act  will  be  fishing 
communities.  The  economic  purpose  of  this 
legislation  extending  the  Reorganization  Act 
to  Alaska  was  made  clear  in  the  report  by  the 
Interior  Department  to  Congress  on  this  act 
when  it  was  introduced.  The  report  stated 
that  since  the  original  Indian  Reorganization 
Act  did  not  extend  the  right  of  incorporation 
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and  enjoyment  of  credit  privileges  to  Alaska, 
the  Alaska  Act  was  designed  to  remedy  this 
omission.  From  these  facts  it  is  evident  that 
the  purpose  of  the  Alaska  Act  would  be 
seriously  frustrated  if  the  reservations  desig- 
nated under  it  could  not  embrace  the  major 
resource  of  many  of  the  Indian  organizations. 
"The  express  language  of  section  2  of  the 
Alaska  Act  is  not  materially  more  confining  in 
its  application  than  that  which  was  used  in  the 
act  reserving  the  Annette  Islands  Reservation. 
Instead  of  the  words  'body  of  lands'  the  words 
are   used,    'any   area   of  land'   and  'additional 


public  lands  adjacent   thereto 


or   any 


other  public  lands  which  are  actually  occupied 
by  Indians  or  Eskimos.'  The  term  'public 
lands'  is  synonymous  with  the  term  'public 
domain,'  and  the  tidewaters  of  the  territories 
of  the  United  States  and  the  lands  under  them 
have  been  classified  as  part  of  the  public 
domain  since  they  belong  exclusively  to  the 
United  States  Government  and  are  subject  to 
its  disposition.  Shively  v.  Bowlby,  152  U.S.  1; 
Alaska  Pacific  Fisheries  v.  United  States,  248 
U.S.  at  87;  240  Fed.  at  281,  282.  *  *  *" 

The  national  policy  which  runs  through  the 
statutes,  judicial  decisions,  and  administrative  rul- 
ings is  a  policy  of  respecting  and  protecting  rights 
of  the  Alaskan  natives,  who,  until  very  recently, 
have  constituted  the  larger,  as  well  as  the  more 
permanent,  part  of  the  territorial  population. 
Those  rights  have,  in  consideration  of  historic 
tradition  and  economic  necessity,  been  construed 
to  include  the  occupancy  of  water  and  land  under 
water  as  well  as  of  land  above  water. 

This  national  policy  finds  embodiment  in  the 
act  of  June  19,  1935  (49  Stat.  388),  authorizing 
suit  against  the  United  States  by  the  Tlingit  and 
Haida  Indians  of  Alaska.  These  are  the  Indians 
inhabiting  the  southeast  coast  of  Alaska  and  most 
directly  interested  in  the  question  considered  in 
this  opinion.  It  is  reported  that  their  chief  interest 
in  the  jurisdictional  act  in  question  arises  from 
interferences  with  fishing  rights.7  The  language 
of  the  jurisdictional  act  is  very  broad.  Its  sub- 
stantive provisions  are  contained  in  section  2, 
which  declares: 

"All  claims  of  whatever  nature,  legal  or 
equitable,  which  the  said  Tlingit  and  Haida 
Indians  of  Alaska  may  have,  or  claim  to  have, 
against  the  United  States,  for  lands  or  other 


'See  unpublished  manuscript  of  William  L.  Paul,  Jr., 
"Historical  and  Legal  Materials  Relative  to  the  Tlingit  and 
Haida  Claims  Act  of  1935." 


tribal  or  community  property  rights,  taken 
from  them  by  the  United  States  without  com- 
pensation therefor,  or  for  the  failure  or  refusal 
of  the  United  States  to  compensate  them  for 
said  lands  or  other  tribal  or  community  prop- 
erty rights,  claimed  to  be  owned  by  said 
Indians,  and  which  the  United  States  appro- 
priated to  its  own  uses  and  purposes  without 
the  consent  of  said  Indians,  or  for  the  failure 
or  refusal  of  the  United  States  to  protect  their 
interests  in  lands  or  other  tribal  or  community 
property  in  Alaska,  and  for  loss  of  use  of  the 
same,  at  the  time  of  the  purchase  of  the  said 
Russian  America,  now  Alaska,  from  Russia, 
or  at  any  time  since  that  date  and  prior  to 
the  passage  and  approval  of  this  Act,  shall  be 
submitted  to  the  said  Court  of  Claims  by  said 
Tlingit  and  Haida  Indians  of  Alaska  for  the 
settlement  and  determination  of  the  equitable 
and  just  value  thereof,  and  the  amount  equit- 
ably and  justly  due  to  said  Indians  from  the 
United  States  therefor;  and  the  loss  to  said 
Indians  of  their  right,  title,  or  interest,  arising 
from  occupancy  and  use,  in  lands  or  other 
tribal  or  community  property,  zoithout  just 
compensation  therefor,  shall  he  held  sufficient 
ground  for  relief  hereunder,  and  jurisdiction 
is  hereby  conferred  upon  said  Court  to  hear 
such  claims  and  to  render  judgment  and  de- 
cree thereon  for  such  sum  as  said  court  shall 
find  to  be  equitable  and  just  for  the  reason- 
able value  of  their  said  property,  if  any  was 
so  taken  by  the  United  States  without  the 
consent  of  the  said  Indians  and  without  com- 
pensation therefor;  that  from  the  decision  of 
the  Court  of  Claims  in  any  suit  or  suits  prose- 
cuted under  the  authority  of  this  Act  an  ap- 
peal may  be  taken  by  either  party,  as  in  other 
cases,  to  the  Supreme  Court  of  the  United 
States."    (Italics  supplied.) 

It  will  be  seen  that  under  the  foregoing  under- 
lined language  the  Federal  Government  under- 
takes to  make  good  the  losses  suffered  by  Alaska 
Indians  from  private  invasions  of  their  rights.  The 
question  of  the  extent  of  these  rights  is  thus  no 
longer  simply  a  question  between  the  Indians  and 
those  private  individuals  or  firms  who  are  displac- 
ing the  Indians  from  their  possessions.  The  De- 
partment of  the  Interior,  therefore,  if  Indian  rights 
have  hither  been  invaded,  is  under  a  double  duty 
—a  duty  to  the  taxpayers  of  the  United  States  as 
well  as  to  the  Indians— to  exercise  whatever  pow- 
ers it  has  to  prevent  the  continuance  of  such  inva- 
sions and  to  prevent  the  piling  up  of  losses  which 
are  to  be  made  good  out  of  the  Federal  Treasury. 
The  national  policy  expressed  in  the  foregoing 
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statutes  is  not  negated  by  the  fact  that  in  its  ad- 
ministration of  the  1924  Alaska  fishing  law  the  De- 
partment of  Commerce  for  many  years,  and  the 
Department  of  the  Interior  since  July  1,  1939,  have 
given  no  special  recognition  to  Indian  rights,  al- 
though Indians  have  frequently  protested  against 
their  displacement  from  waters  that  have  been  an 
ancestral  source  of  food  and  livelihood.  It  may  be 
that  the  Indians,  in  the  assertion  of  their  claims, 
have  not  had  adequate  legal  representation,  and 
it  may  be  that  the  departments  concerned  have  not 
made  effective  provision  for  the  formal  presenta- 
tion and  consideration  of  such  claims,  but  as  a 
matter  of  law  even  if  such  claims  had  heretofore 
been  fully  considered  and  formally  rejected  such 
action  would  not  be  legally  effective  to  destroy 
any  Indian  possessory  rights.  The  Supreme  Court 
in  the  Walapai  case,  rejecting  the  argument  of  the 
railroad  that  the  Government  had  administratively 
recognized  the  right  of  the  railroad  and  the  absence 
of  Indian  right,  declared: 

"Such  statements  by  the  Secretary  of  the 
Interior  as  that  'title  to  the  odd-numbered 
sections'  was  in  the  respondent  do  not  estop 
the  United  States  from  maintaining  this  suit. 
For  they  could  not  deprive  the  Indians  of  their 
rights  any  more  than  could  the  unauthorized 
leases  in  Cramer  v.  United  States,  supra." 

Furthermore,  it  must  be  remembered  that  the 
Indians  of  Alaska,  like  those  of  the  continental 
United  States,  are  largely  dependent  upon  the 
Federal  Government  for  the  vindication  and  pro- 
tection of  their  property  rights.8  Only  within  the 
past  two  or  three  years  have  the  Indian  groups  of 
Alaska  achieved,  under  Federal  supervision,  a  form 
of  community  organization  which  permits  them  to 
act  on  their  own  behalf,  as  legal  entities,  in  the 
protection  of  their  legal  rights.9  The  fact,  there- 
fore, that  Indian  fishing  rights  have  not  received 
adequate  protection  in  the  past  is  not  a  ground 
upon  which  the  Federal  Government  could  rely  in 
denying  the  present  existence  of  these  rights.  As 
I  had  occasion  to  point  out  in  my  opinion  on 
"Powers  of  Indian  Tribes,"  approved  October  25, 
1934   (55  I.D.  14)  : 


8 Alaska  Pacific  Fisheries  v.  United  States,  248  U.S.  78 
(1918),  affg.  240  Fed.  274;  Territory  of  Alaska  v.  Annette 
Island  Packing  Co.,  289  Fed.  671  (CCA.  8th,  1923)  ,  cert, 
denied  263  U.S.  708;  49  L.D.  592  (1923;  28  L.D.  535  (1899)  . 
"The  extension  of  the  Wheeler-Howard  Act  to  Alaska  has 
removed  almost  the  last  significant  difference  between  the 
position  of  the  American  Indian  and  that  of  the  Alaskan 
native."  Cohen,  Handbook  of  Federal  Indian  Law  (1940) 
406. 

"See  Cohen,  Handbook  of  Federal  Indian  Law,  413-415. 


"It  is  a  fact  that  State  governments  and 
administrative  officials  have  frequently  tres- 
passed upon  the  realm  of  tribal  autonomy, 
presuming  to  govern  the  Indian  tribes  through 
State  law  or  departmental  regulation  or  arbi- 
trary administrative  fiat,  but  these  trespasses 
have  not  impaired  the  vested  legal  powers  of 
local  self-government  which  have  been  recog- 
nized again  and  again  when  these  trespasses 
have  been  challenged  by  an  Indian  tribe. 
'Power  and  authority  rightfully  conferred  do 
not  necessarily  cease  to  exist  in  consequence 
of  long  nonuser.'  (United  States  ex  rel.  Stand- 
ing Bear  v.  Crook,  5  Dill.  453,  460.)  The 
Wheeler-Howard  Act,  by  affording  statutory 
recognition  of  these  powers  of  local  self-gov- 
ernment and  administrative  assistance  in  de- 
veloping adequate  mechanisms  for  such  gov- 
ernment, may  reasonably  be  expected  to  end 
the  conditions  that  have  in  the  past  led  the 
Interior  Department  and  various  State  agencies 
to  deal  with  matters  that  are  properly  within 
the  legal  competence  of  the  Indian  tribes  them- 
selves." 

Finally,  it  must  be  noted  that  the  allowance  of 
non-Indian  fishing  in  areas  subject  to  Indian  pos- 
sessory rights  is  a  continuing  wrong,  rather  than 
a  wrong  which,  once  committed,  creates  superven- 
ing and  inalienable  rights  in  third  parties.  It  is 
well  settled  that  by  allowing  and  licensing  the  use 
of  particular  areas  for  fish  traps  the  Federal  Gov- 
ernment does  not  recognize  any  permanent  or 
proprietary  interest  therein.10  Thus  while  pre- 
existing Indian  proprietary  interests  have  been 
violated  they  have  not  thereby  been  permanently 
extinguished.  The  Indian  who  has  been  forbidden 
from  fishing  in  his  back  yard  has  not  thereby  lost 
his  aboriginal  title   thereto. 


10  The  fact  that  one  has  occupied  the  site  the  season  be- 
fore or  for  a  number  of  seasons  gives  no  prescriptive  right 
to  the  site.  Thlinket  Packing  Co.  v.  Harris  ir  Co.,  5  Alaska 
471  (1916);  Columbia  Salmon  Co.  v.  Berg,  5  Alaska  538 
(1916)  ;  Alitak  Packing  Co.  v.  Alaska  Packers  Ass'71,  6 
Alaska  277  (1920)  ;  Alaska  General  Fisheries  v.  Smith,  7 
Alaska  635  (1927) . 

It  is  true  that  the  Secretary  of  War,  under  section  10  of 
the  Rivers  and  Harbors  Act  of  March  3,  1899  (30  Stat. 
1121,  1151),  issues  permits  which  certify  that  the  erection  of 
a  fish  trap  at  the  point  named  will  not  interfere  with  navi- 
gation. These  permits  give  no  property  right,  and  the  War 
Department  makes  no  determination  between  several  appli- 
cants as  to  their  right  to  occupy  the  trap  site.  The  Territory 
of  Alaska  issues  licenses  to  take  fish  from  Alaskan  waters, 
but  these  licenses  confer  no  property  right  and  no  determi- 
nation is  made  between  applicants  as  to  the  right  to  occupy 
a  trap  site.  Thlinket  Packing  Co.  v.  Harris  &  Co.,  supra: 
Columbia  Salmon  Co.  v.  Berg,  supra;  Alitak  Packing  Co.  v. 
Alaska  Packers  Ass'n,  supra;  Alaska  General  Fisheries  v. 
Smith,  supra;  Cummins  v.  Chicago,  188  U.S.  410    (1903). 
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I  conclude  that  aboriginal  occupancy  establishes 
possessory  rights  in  Alaskan  waters  and  submerged 
lands,  and  that  such  rights  have  not  been  ex- 
tinguished by  any  treaty,  statute,  or  administra- 
tive action. 

The  foregoing  considerations  are  determinative 
of  the  question  presented  for  my  opinion.  The 
first  part  of  this  question,  i.e.,  whether  Indians 
of  Alaska  have  any  fishing  rights  which  are  vio- 
lated by  control  of  particular  trap  sites  by  non- 
Indians  under  departmental  regulations,  must  be 
answered  in  the  affirmative,  subject  to  the  taking  of 
proof  on  the  facts  respecting  the  location  and 
extent  of  such  rights.  The  second  part  of  the  ques- 
tion presented,  i.e.,  whether  such  rights  require  or 
justify  the  closing  down  of  certain  trap  sites  or 
the  allocation  of  trap  sites  to  Indian  groups  or 
other  remedial  action  by  the  Secretary  of  the 
Interior,  must  likewise  be  answered  in  the  affirma- 
tive, and  the  question  of  what  particular  method 
of  redress  should  be  selected  must  be  considered 
primarily  a  matter  of  policy. 

Available  evidence  indicates  that  the  possessory 
rights  traditionally  asserted  by  Alaskan  natives 
are  exclusive  rights,  under  which  the  right  to 
exclude  others  from  a  given  area  is  an  integral 
part  of  the  right  itself.  In  this  situation  the 
Interior  Department  would  have  no  authority  to 
open  up  to  public  fishing  any  areas  subject  to 
such  possessory  rights,  any  more  than  it  could 
open  to  the  public  a  private  cannery,  whether  on 
land  or  afloat. 

There  may,  however,  be  certain  native  groups 
that  assert  and  show  only  non-exclusive  rights. 
These  would  still  be  property  rights,  as  easements 
are  property  rights,  and  entitled  to  protection 
and  respect.  The  opening  up  of  such  areas  to 
non-Indian  holders  under  circumstances  resulting 
in  the  actual  exclusion  of  the  interested  Indians 
would  be,  this  Department  has  heretofore  held, 
a  violation  of  these  native  property  rights,  beyond 
the  legal  powers  of  the  Department.  26  L.D.  512 
(1898) .  Regulations  heretofore  issued,  which  allow 
the  first  comer  to  set  up  a  trap  in  designated  areas 
and  thereafter  provide  that  no  other  person  may 
trap  fish  within  a  specified  distance  (e.g.,  50  C.F.R. 
205.10),  do  result  in  the  actual  exclusion  of  in- 
terested Indians,  if  applied  to  areas  of  water  or 
submerged  land  in  which  such  Indians  have  private 
rights.11  Therefore  the  allowance  of  fish  trap  sites 


to  non-Indians  within  such  areas  would  be  legally 
unauthorized. 

Under  these  circumstances  the  Department  might 
either  forbid  the  establishment  of  fish  traps  except 
by  persons  having  possessory  rights  in  such  areas, 
or  forbid  the  establishment  of  any  fish  traps  at  all 
therein,  or,  as  a  final  alternative,  exclude  such 
areas  entirely  from  the  domain  of  departmental 
control.  In  no  event  would  there  be  occasion  for  a 
positive  allocation  by  the  Department  of  fish  trap 
sites  to  Indians,  but  the  effect  of  recognizing  pre- 
existing Indian  possessory  rights  in  waters  or  sub- 
merged land  would  be  to  render  "allocation"  un- 
necessary for  the  protection  of  those  rights.  All 
that  would  be  necessary  would  be  the  exclusion 
of  private  parties  attempting  to  interfere  with  the 
enjoyment  by  the  Indians  of  the  rights  to  which 
they  may  lay  just  claim. 

The  foregoing  considerations  determine  the 
validity  and  character  of  Indian  possessory  rights 
in  Alaskan  waters  and  submerged  lands.  The  ques- 
tion of  the  localities  in  which  such  rights  exist  is 
one  fact  which  this  opinion  does  not  purport 
to  foreclose. 

Nathan  R.  Margold, 

Solicitor. 

Approved:  February  13,  1942. 

Harold  L.   Ickes,  Secretary  of  the  Interior. 
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Synopsis 
Solicitor's   Opinion 

Re:  Whether  any  minimum  royalty  payments  are 
now  due  under  a  coal  mining  lease  en- 
tered into  by  Banner  Coal  Company  under 
the  Act  of  April  21,  1932  (47  Stat.  88)  . 
Held:  (1)  Lease  year  for  the  purpose  of  comput- 
ing minimum  royalty  payments  began  on 
anniversary  date  of  execution  of  lease  and 
not  on  anniversary  date  of  approval. 
(2)  Leases  having  met  the  requirements  of 
the  lease  for  the  year  commencing  October 
24,  1940,  and  having  given  notice  of  its 
intention  to  surrender  its  lease  before  the 
beginning  of  a  new  lease  year  on  October  24, 


11  In  actual  practice,  though  not  in  law,  holders  of  trap 
sites  are  considered  owners.  If  a  trap  site  is  once  occupied, 
others  will  not  attempt  to  jump  it  the  following  season.  The 
high  cost  of  trap  equipment  makes  it  uneconomic  to  race 
for  new  sites  each  season  (Gregory  and  Barnes,  "North 
Pacific  Fisheries,"  pp.  52,  85  fn.  4) ,  and  the  person  who  has 
once  occupied  a  trap  site  has  his  equipment  close  at  hand, 


giving  him  an  advantage  in  gaining  prior  possession  each 
year  which  would  be  costly  to  overcome.  The  result  of  this 
practical  situation  is  that  trap  sites  are  in  fact  considered  as 
owned  to  the  extent  that  they  are  bought  and  traded  and 
large  companies  can  obtain  and  hold  numerous  traps  in 
spite  of  the  fact  that  each  year  theoretically  all  trap  sites  arc- 
open  to  competition  for  prior  possession. 
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1941,    no    minimum    royalty    payments    are 
now  due. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
any  minimum  royalty  payments  are  now  due 
under  a  coal  mining  lease  entered  into  by  the  Choc- 
taw and  Chickasaw  Mining  Trustee  and  the  Ban- 
ner Coal  Company  pursuant  to  the  provisions  of 
the  act  of  Congress  approved  April  21,  1932  (47 
Stat.  88). 

The  act,  among  other  things,  provides  for  the 
leasing  of  any  developed  tract  of  the  unsold  coal 
deposits  of  the  Choctaw  and  Chicasaw  Nations 
in  Oklahoma.  The  pertinent  provisions  of  the  act 
for  the  purposes  of  this  opinion  are: 

"*  *  *  that  the  leases  shall  require  the 
mining  of  a  minimum  of  fifteen  thousand  tons 
of  coal  per  annum  from  each  tract  leased,  or 
the  payment  of  royalty  thereon  at  the  said 
rate  the  same  as  if  the  coal  had  been  mined: 
Provided  further,  That  $500  of  the  annual 
minimum  tonnage  royalty  shall  be  paid  an- 
nually in  advance,  beginning  with  the  date  of 
approval  of  the  lease  by  the  Secretary  of  the 
Interior,  that  the  royalty  paid  on  the  minimum 
tonnage  for  any  year  shall  not  be  applied  on 
the  minimum  royalty  due  for  any  prior  or 
subsequent  year,  and  all  moneys  received  as 
royalties  or  otherwise  for  leases  made  under 
the  provisions  of  this  Act  shall  be  deposited 
in  the  Treasury  of  the  United  States  to  the 
credit  of  the  Choctaw  and  Chickasaw  Indian 
Nations;  *  *  *." 

Under  date  of  June  8,  1932,  certain  regulations 
governing  the  leasing  of  the  coal  deposits  were 
approved  by  the  Department.  Section  6  of  these 
regulations  contains  the  requirements  reproduced 
above  from  the  statute,  with  one  variation.  This 
variation  occurs  with  respect  to  the  date  upon 
which  the  $500  advance  royalty  payment  is  to  be 
made.  The  advance  payment,  according  to  section 
6  of  the  regulations,  is  to  be  made  at  the  time 
of  execution  of  the  lease  and  annually  thereafter 
on  the  anniversary  date  of  execution.  The  statute 
provides  that  the  advance  payments  shall  be  made 
"annually  in  advance,  beginning  with  the  date 
of  approval  of  the  lease  by  the  Secretary  of  the 
Interior."    On    August    24,    1936,    the    regulations 


were  amended  to  conform  to  the  language  of  the 
statute.  The  lease  form  which  followed  the  1932 
regulations  was  likewise  amended  at  the  same 
time.  In  promulgating  these  amendments  to  the 
regulations  and  lease  form,  however,  it  was  made 
plain  that  the  amendments  were  to  apply  to  leases 
made  in  the  future.  (See  Indian  Office  letter  of 
August  31,  1936,  to  the  Superintendent  for  the 
Five  Civilized  Tribes  Agency.) 

Section  2  of  the  statute  provides,  among  other 
things,  for  the  leasing  of  any  developed  tract  of 
the  unsold  coal  deposits  of  the  Choctaw  and 
Chickasaw  Nations  and  accords  to  prior  lessees, 
or  their  successors  in  interest  by  judicial  sale  or 
otherwise,  a  preference  right  to  a  new  lease  on 
the  developed  premises.  The  Banner  Coal  Com- 
pany, as  successor  in  interest  to  the  McAlester- 
Edwards  Coal  Company,  became  entitled  to  such 
a  preference  and  the  lease  in  controversy  was  made 
with  that  company  on  October  24,  1935,  by  the 
mining  trustee  of  the  Choctaw  and  Chickasaw 
Nations.  The  lease  was  approved  by  the  Assistant 
Secretary  of  the  Interior  on  March  25,  1936.  The 
lease  became  effective,  according  to  its  provisions, 
on  the  date  of  its  execution  and,  unless  sooner 
terminated  by  surrender  or  cancellation,  extended 
to  September  25,  1947.  The  lease,  when  executed, 
provided  for  the  payment  of  royalty  at  8  cents 
per  ton  on  all  coal  mined.  This  rate  was  subse- 
quently increased  to  10  cents  per  ton.  As  security 
for  the  performance  of  the  terms  and  conditions 
of  the  lease  the  Banner  Coal  Company  deposited 
United  States  bonds  in  the  amount  of  $3,000. 

On  August  20,  1941,  the  Banner  Coal  Company 
made  application  to  the  mining  trustee  for  the 
surrender  and  cancellation  of  the  lease  "for  the 
reason  that  the  mine  from  which  properties  were 
operated  has  reached  a  depth  that  mining  opera- 
tions can  no  longer  profitably  be  carried  on."  In 
submitting  its  application  the  company  states  that 
it  has  sustained  an  operating  loss  of  some  $21,000 
for  the  three  years  preceding  its  application  despite 
changes  in  operating  methods  resorted  to  at  con- 
siderable expense  in  an  effort  to  make  the  mine 
pay  a  profit.  Under  section  12  of  the  lease  the 
privilege  of  surrender  is  conditioned,  among  other 
things,  upon  the  payment  of  all  amounts  due  at 
the  time  of  surrender.  On  October  11,  1941,  the 
mining  trustee  recommended  that  the  lease  be 
canceled  and  that  the  company  be  held  liable  for 
the  minimum  tonnage  royalties  for  the  sixth  year 
of  die  lease,  which  the  mining  trustee  contends 
commenced  on  March  25,  1941,  the  anniversary 
of  the  date  of  approval  of  the  lease.  The  company 
contends  that  the  royalties  should  be  computed 
from  the  time  of  the  execution  of  the  lease,  which 
is  October  24,  1935.  If  the  date  contended  foi    l>\ 
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the  company  be  the  proper  one,  according  to  the 
statements  of  both  the  company  and  the  mining 
trustee,  no  minimum  royalty  is  due,  since  the  com- 
pany gave  notice  of  its  intention  to  cancel  30  days 
prior  to  the  beginning  of  a  new  lease  year  on 
October  24,  1941,  and  since  the  company  had  paid 
royalty  on  in  excess  of  15,000  tons  during  the 
period  between  October  1940  and  March  1941, 
when  operations  stopped.  If  the  contention  of  the 
mining  trustee  be  correct— that  the  lease  year  for 
the  purpose  of  computing  minimum  royalties  com- 
menced on  March  25,  1941— the  company  is  liable 
for  the  entire  amount  of  minimum  yearly  royalty 
of  $1,500  because  no  coal  was  mined  and  no 
royalty  payments  were  made  on  or  after  March 
25,  1941. 

The  question  to  be  decided,  therefore,  is  whether 
the  lease  year,  for  the  purpose  of  collecting  mini- 
mum royalties,  began  on  March  25,  1941,  or  on 
October  24,  1941.  This  depends,  of  course,  upon 
whether  the  lease  became  effective  from  the  date 
of  its  execution  or  from  the  date  of  its  approval. 

The  language  of  the  statute  requiring  that  royal- 
ties be  paid  on  the  minimum  of  15,000  tons  of  coal 
annually,  whether  mined  or  not,  does  not  specify 
the  date  on  which  the  annual  period  shall  begin. 
Since  the  proviso,  which  deals  with  advance  pay- 
ment of  part  of  the  minimum  royalty,  provides 
for  such  payment  beginning  with  the  date  of  ap- 
proval of  the  lease,  and  since  such  payment  can- 
not, when  made,  be  credited  on  the  minimum 
tonnage  royalty  for  any  prior  or  subsequent  year, 
the  mining  trustee  contends  that  the  effective  date 
of  the  lease  for  the  purpose  of  computing  both 
the  advance  and  minimum  royalty  must  be  the 
date  of  its  approval  by  the  Secretary  of  the  Interior. 
In  making  this  contention  the  mining  trustee  re- 
lies upon  the  familiar  rule  that  statutory  provi- 
sions must  prevail  over  regulations  or  contracts 
made  thereunder.  This  rule,  though  correct  when 
properly  applied,  is  without  application,  in  my 
opinion,  to  the  present  case. 

The  essence  of  the  statutory  provisions  relied 
upon  by  the  mining  trustee  is  that  the  lessee  shall 
mine  or  pay  royalty  on  at  least  15,000  tons  of  coal 
each  year  during  the  effective  period  of  the  lease. 
To  secure  the  performance,  at  least  in  part,  of 
this  obligation,  the  lessee  was  required  to  pay  in 
advance  each  year  $500  of  the  required  minimum 
tonnage  royalty.  In  so  far  as  the  accomplishments 
of  these  objects  is  concerned,  it  is  obviously  im- 
material whether  the  lease  began  to  run  from  the 
date  of  its  execution  or  from  the  date  of  its  ap- 
proval. So  long  as  the  statutory  objectives  were 
met,  the  Secretary,  in  prescribing  regulations, 
might  have   selected   either  date   with   equal   pro- 


priety. True,  the  provision  for  the  payment  of 
the  $500  advance  royalty  is  framed  in  manda- 
tory language  but  the  mandatory  direction  plainly 
was  intended  to  require  that  the  payment  be  made 
each  year  in  advance— not  that  it  be  made  on  the 
actual  date  of  approval  nor  that  the  lease  become 
effective  on  that  date.  In  the  absence  of  an  agree- 
ment to  the  contrary,  the  usual  rule  is  that  the 
approval  by  the  Secretary  of  the  Interior  of  a  lease 
of  this  type  relates  back  and  takes  effect  as  of  the 
date  of  its  execution.  Anchor  Oil  Co.  v.  Gray, 
256  U.S.  519.  In  prescribing  the  regulation  of 
1932  it  is  apparent  that  the  Secretary  was  guided 
not  only  by  this  rule  but  by  the  practical  con- 
sideration that  continued  operation  of  existing 
developed  mines  by  lessees  in  possession,  such  as 
the  Banner  Coal  Company,  would  be  to  the 
mutual  advantage  of  the  Indians  and  the  lessee. 

The  parties  contracted  accordingly  and  per- 
formance has  proceeded  in  good  faith  in  conform- 
ity with  their  contract.  The  records  show  that  up 
to  and  including  August  20,  1941,  the  date  of  the 
application  for  surrender  and  cancellation  of  the 
lease,  the  Banner  Coal  Company  mined  and  paid 
royalty  on  quantities  of  coal  in  excess  of  the 
minimum  requirements  of  the  lease.  From  the 
date  of  execution  of  the  lease  to  the  date  of  its 
approval,  the  company  paid  in  royalty  some  $2,000 
on  coal  mined.  Under  the  construction  contended 
for  by  the  mining  trustee,  the  company  would  be 
deprived  of  the  benefit  of  this  performance  and 
placed  in  the  position  of  a  trespasser  during  that 
period.  The  inequities  resulting  from  such  a  con- 
struction are  obvious. 

The  amendments  to  the  regulations  and  lease 
form  made  on  August  24,  1936,  were,  as  has  been 
noted,  to  govern  leases  thereafter  entered  into. 
They  have  no  application  to  preexisting  leases 
such  as  that  of  the  Banner  Coal  Company. 

In  conclusion,  I  am  of  the  opinion  that  the  lease 
of  the  Banner  Coal  Company  became  effective  on 
the  date  of  its  execution  on  October  24,  1935;  that 
the  new  lease  year  for  the  period  now  in  con- 
troversy began  on  October  24,  1940;  that  since  the 
company  has  met  the  requirements  of  its  lease  for 
that  year  and  gave  notice  of  its  intention  to  sur- 
render its  lease  before  the  beginning  of  the  next 
lease  year,  no  minimum  royalties  are  clue;  and 
that  the  company  is  entitled  to  the  return  of  its 
bonds. 

Nathan  R.  Margold, 

Solicitor. 

Approved:    March   19,   1942. 

W.  C.  Menuenhall,  Acting  Assistant  Secretary. 


